input will be acknowledged and
appropriate considerationwill be
given.
Should you see a need for a
liaison between our Association and
any other organization, pleasewrite
Gary. The voice of the Association
can be greally increased by a wellinformed membership and by
joining with other organizations to
reach mutually compatible
objectives. The continuing
considerationof Article V of the
Constitution will clearly illustrate the
value of our liaison program.
Aid yourself-support your
Association-with your
contribulions of time, dues, and
written material-the future can only
be brighter.
PRESIDENT'S IMPRESSIONS
ON THE STATE BAR
CONVENTlON AT SAN
For the criminal law practitioner,
the fall season means more trial
settings, more deadlines, longer
oflice hours, and an accelerated
business pace lo be punctuated
only with an occasional respite in
the form of a long weekend.
At your TCDLA office, it means
)the beginning of an ambilious
schedule of serious work to
promote programs designed to
enhance the criminal law
practitioner's professional
reputation, to upgrade his skills,
and to improve the administration of
criminal justice.
A program with widespread
interest is the Regional Meetings
concept. Phil Burlesm and other
past leaders have laid the
groundwork. Now is the time lor
area meetings to cope with local
problems. The first meeting will be
scheduled shortly by Chairman
Jack Beech and Vice Chairman
Malcolm Dade, for the Dallas-Fort
Worth area. Any subject within the
purposes of TCDLA will be
discussed and possible solutions to
local problems formulated so that
the full capabilities and persuasion
of a state-wide membership might
be utilized lo improve local
conditions in the criminal justice
process.
Another exciting concept is the
recognition of TCDLA members
who professionallydistinguish
themselves in such a way as to
reflect favorably upon themselves
and their Association. Travis

ANTONIO-Pre-Convention

Institute - Well received but coming
up short of the enthusiasm and
luster of the previous year's New
Penal Code InstituteIn Fort Worth.
Planning for Dallas in 1975 should
begin now. Director Estelle
(unaware of foreboding problems)
made an interesting talk at Criminal
Law and Procedure Section
luncheonwhere TCDLA Pasl Prexy
Maloney was awarded plaque for
"act of unification" through idea of
disbanding State Bar Criminal Law
Section i f no real purpose for
existence' ' ' ' ' Page
Keeton's "Swell Affair" - Farewell
skit lo a great Dean was inadequate
to express alumni feeling. A fishing
pole and Buick automobilewere
presented to Page and Madge.
Chief Juslice Greenhill carried MC
role admirably and with humor
a
' TTLA Luncheon - Head
table had both "Supreme" courts Complementary, second class
seats filled with District and
Appellate Judges - l l L A members
were the observers. Congrats to
Phil et al, on effective PR with

.

George E. Gilkerson
Shelton is chairman of this special
committee whose work will
culminate in July 1974 with a
banquet and public recognition of
the Association's oulstanding
members in the trial, appellate and
educational fields.
Your personable Execulive
Director, Gary DeShazo, and his
statf, solicit your help and ideas. As
you see areas in the practice that
need attention, record them in a
memorandum or lelter to the Austin
oflice with copies to the presidenl
and others. Be assured that your

*.I

CON'T. ON PAGE ONE

I-'

TEXAS CRIMINAL. tEFWiE LAWYER'S AW3CIATDN

Criminal
Defense
Lawyers
Association

George E. Gilkerson

Past Presidents
Frank Malone

President-E!ecl

C. Anlhony Friloux. Jr.

PROMPT a RELIABLE 6 CONFIDENTIAL

Phil .Burleson

24 HOUR SERVICE

Olflcers

Prosdent

Lubbxii

Auslin 1971-19X

t!msba 1972-1973

C. David Evans
Sari A d w o

Oalos, 1973.1974

President's
Advisory
Seccnd Vice.PrerMeI1

Joe B, Goodwin
bsurIw4

SeaelaryT~casurer
Charles D. Bulls
San Anlcrio

Asst

Sccfelary-T~easu~cr
Vincenl Perini

Commlllee

,

Warren Burnelt
Wcssa

Fred Erisman
Percy

Hw51M

Fred Semaan

SSn A n l ~ ! o

Charles VJ. Tessmor
Dallas

FDR WoRh

Sam Houston Cllnlon, Jr.
Auslm

Emmett ~olvin,-~;:
Dallas

orem
man
Hou~lc~+

Richard Haynos

Dallas

Directors
Jack Beech

Editor
Harry Lee Hudspelh

Sam Daug herty

Associate Editor
Richard Marshall

F.R. "Buck" Files, Jr.

Managing Editor

Oallas

Tvkr

Gerald H. ~o!dstein

Off ices

Harty Lee Hudspelh
Mrs. Joe Kegans
H W S ~

Stuart Klnard
Hw::m
V.G. "Bill" Kolius
Amril!a

SPECIALIZING IN

TRAFFIC TICKETS

a DWI
SHOPLIFTING
ASSAULTS
INJURY TO PROPERTY
a DRUGS
a OTHERS

Gary F. OeShazo

Sun Anlcwlo
E l. Pam
.
..

EASY TERMS

Lmlm

Ga

F DeShazo

k v l i v e Oicecta

FOR FREE INFORMATION: CALL JOHN BURNS
609 HOUSTON AVEJHOUSTON, TEXAS 77007

Suite 1632
Amorlcan Bank Tower
Auslin, Texas 713701
Phone (512) 478-2514

L.J. "Boots" ~ r u e ~ e r
Llbcrty

George F, Luquene
Haus:m

Charles M. McDonald
Warn

G e o r ~ eR.

~iie;
Oallas

Thomas P. Moore. Jr.
Harry Nass
SSn An(w8io
Jack J. Rawilscher
Houslm
Randell C. Rile
Fc* WMX

H. Tati Santiasleban
El Paso

Thomas G. Sharpe, Jr.

Bimnsv~lte

Travis D. ~ h & &
Lubbock

Richard Thornton
Gaborlm

Douglas Tinker
Cccpus Chrlsli

Peter Torres. Jr.
San Arlw.:o
Ned Wade, Jr.
Houslm

Elmo A. W~llard,II
Ocdun*nl

VOICE FOR THE
DEFENSE is published
quarterly by the Texas
Crimlnal Defense Lawyers
Association, Suile 1632,
American Bank Tower,
Austin, Texas 78701, as a
servlce to the profession.
Contributions from
authors are welcomed,
but the right is reserved l o
select and edit malerial
lor publlcallon.
One copy of each issue is
furnished free to TCOLA
members, Subscriplion
rate for all others is $5.00
per year.
Copyright 1973, Texas
Criminal Defense Lawyers
Association.

McClung-Lawyors Handbook for Texas
Practice-1973 revi~ion. . . . . . . . . . . . . . . . . . . . . . . . .$2b.00
..
McClung-Jury Chsrgo~for To*. Crim. Prac. 1973 . . . . ..$26.00
Moanggons, Mosor-INBAU, Scionlific Evidonce
. . . . . . . . . . . . . . . . . . . . . . . . . $ I5.00
in Criminsl Carer-1973
Tourner-Criminal Trial Strstogy-1971 roprint . . . . . . . .$ 8.50
Waafhorly-Succorcful Trial & Appoilato Work
. L0.00
in Action-1973 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..$

JOHN R. MARA LAW BOOKS
5628 Richmond Avo., Dallas, To*. 75026
Ph. 2 14-811 1979

-

i

CON'T. FROM FRONTPAGE

\

I
5

Judiciary-Format plus member
recognition might be adopted by
TCDLAinl975' ' '
Criminal Law Section Meeting "hairman Maloney turned over
,dvel to Beaumont D. A., Tom
Hanna. It's Houston's Friloux as
chairman in 1976-77. The same
familiar faces appeared at minisized meeting. TCDLA membership
parlicipation was minimal
General AssemblyJohn Connally (apparently unaware
of foreboding problems) lived up to
grandiose introductionby outgoing
State Bar Prexy. Mr. Connally
stayed with script which by design
contained several sharp jabs at the
mass media. Speech was
courteously received-Audience
seemed to sense Connally's
concern about personal
circumstances' ' ' ' '
President's Banquet - Senator John
Tower physically towers over no one
but carries big stick! July 4th
address was just that. No political
overtones. New Christy Minstrels
program wore thin-Banquet
provided good opportunity for
TCDLA President to visit with Prexy
Oliver Kilzman of the District and
ounty Attorneys' Association
' Judicial Luncheon Crowd was larger than expectedCrimlDef hardly represenled.
Judge Dentbn, Section Chairman,
presided. Judges only, training
school announced for December
1974-Faculty to be only Judges.
Judge Tom Davis of Criminal
Appeals to be in charge ' ' ' '
TCDLA Annual Meeting - Status
Q
U
O
Afew dedicated members
along with directors-Organization
could not be graded on
meaningfulness of meetinpKing-

....

I

i

.

I
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THE WlZAnD OF ID

sized, well-deserved plaque
unceremoniously presented to Past
Prexy Burleson as the faithful
applauded-Should have been
awarded in front of five hundred
members and guests.
ON 1974-1975 TCDLA BOARD
OF DIRECTORS - Has good
depth-Appears to be amiable,
working Board-Excellent
geographical representatiow
Probably needs to be increased in
numbers as numerous capable and
faithful are necessarily left off.
ON 1974-1975OFFICERS -San
Antonio gains deserved recognition
with Prexy-Elect Evans and
Treasurer Butts - V.P.'s Holcomb
and Goodwin are great s'upporlPerini coming on strong--Group
makes you proud to be among 'em.
ON NO. 1 GOAL FOR 1974-1975
- First, and foremost, membership
increase is needed to strengthen
voice-Add power-Increase
persuasion and furnish needed
funds. Evans and Lucette, the
exciling duo, will direct the showExeculive Director DeShazo will
ably assist-Directors and oHicers
are each to have a personal goal of
12 new members-Tally will be
kept-Memories will be joggedIncentives for members to bring in
new members will be set upMember services will i n c r e a s e
Like: Monthly digest of Criminal
Appeals Court reversals and
others-All looking to a minimum of
50% membership increase for
1974-1975.
ON NEW MEMBERSHIP
ROSTER - Must be kept currentIncentive for present members to
renew membership-Have
requesled staff to have one ready
for printer in December-Special
recognitionto our sustaining

members--& sure yc~u'reon the
sustaining list-Pay the $200.00 by
convenient installments i f you're
waiting for the big fee.
ON TCDLA COMMITTEESBoard members are chairmen of
some 32 regular and standing
committees. Projects are
undertaken to upgrade criminal law
practice-To place TCDLA
members in preferred class with
Court and eventually the general
public.
ON CONSTITUTIONAL
REVISION- Will reappear soon in
citizen conventiowPre-convention
work by TCDLA must be launched.
TCDLA Courts resolution must be
supported by speeches, letters to
the editors, brochures, and word of
mouth-A giant step backward for
the sake of geometric nicety-Citizens clamor against U. S.
Supreme Court criminal law rulings.
In short time, Texas Supreme Courl,
under unified system, would be civil
oriented and subject to criticism on
all sides because of criminal
rulings.
ON AMNESTY, PARDONS, ETC.
- National political leaders suggest
that deserters are not so bad after
all-It'll be hard to convince exVietnam soldiers and their families
that equity has been accomplished
by the government actiowThe
judicial process must prevail-It's
the only fair procedure.
ON SUPPORTING LAW
ENFORCEMENT- Every member
of this association should be on
record as supporting effective law
enforcements-so long as the
enforcement folks themselves hue
to the law. We need good, stout
prosecution, but fairly carried out by
judge, proseculor and defense
counsel,

by nrsnl parkar a n d Johnny hnrt

By permission ol John Hart and Field Enlerprlses InC.

Authored by Oick DeGuerin

Border Searches im the

or A C31sce of Occlusive Trees
The term "Border Search" as used here means,
loosely, a warrantless search by immigration officials or
customs agents taking place within one hundred miles
of the United States-Mexicanborder. Such a search is
also known as an "Extended Border Search" and as a
"Routine Immigrations Inspection."
Immigration-Border Palrol agents conduct two or
three types of "Routine lmigration Inspections." They
are:
1. "Permanent Check Point" searches: Searches
which take place at a more-or-less permanent
location within one hundred miles from the
border;
2. "Temporary Check Point" searches - it is often
diflicult to tell the diflerence between a
"temporary" and "permanent" check point. At
Sarita, Texas, for example, there are three
moveable "permanent" check points. That is,
the permanent check point is moved
temporarily to another location so as to confuse
smugglers. It also seems to confuse the courts.
3. "Roving Patrol" searches, As the name implies,
two border patrol agents drive around in a car
and stop just about anybody they want to.
As a final prelude to this story, the reader is reminded
that the Fourlh Amendment to the United States
Constitutionprovides that people are to be secure from
unreasonable search and seizure. As the Supreme
Courl said in Carroll vs. United Slates, 276 U.S. 132
(1925):
"Travelers may be stopped in crossing an
international boundary because of national selfprotection reasonably requiring one entering the
country to identify himself as entitled to come in,
and his belongings as eflects which may be
lawfully brought in. But those lawfully within the
country, entitled to use the public highways, have a
right to free passage without interruption or search
unless there is known to a competent oflicial,
authorized to search, probable cause for believing
that their vehicles are carrying contraband or
illegal merchandise."
Before June 2 1, 1973, the date the Supreme Court
rendered its decision in Aimeida-Sanchez vs. United
States, 93 Sup. Ct. 2535, the Canoll doctrine had been
whittled away in the "border" area so the standard had
become "mere suspicion" or "reasonable suspicion,"
ifthe search was an "extended border search." U.S. vs.
Thompson, 475 F.2d 1359 (CA5, 1973); U.S. vs. Wright,
476 F.2d 1027 (CA5, 1973); U.S. vs. McDaniel, 463

F.2d 129 (CA5, 1972). That simply meant an
immigration oflicial or border patrol agent must be able
to articulate grounds for reasonable suspicion that a car
contained aliens illegally in the country in order to stop
and search the car. As Judge Goldberg said in United
Slates vs. McDaniel, 463 F.2d 129 (CA5, 1972):
"It is simply unreasonable to presume that all
illegally entering aliens or contraband can be
apprehended along the borders themselves, and
the Fourlh Amendment has made reasonable
accommodation lo the necessity for border
searches that must take place somewhat within the
nation's frontiers. The government defines a
'reasonable distance' from the frontiers in which an
immigration search may be effected as any point
within one hundred air miles of the external
boundary. 8 C.F.R.,Sec. 287.1 ."
Now, border patrol agents are immigration oflicials,
which simply means that their objective is to control the(
influx of aliens, thus their authority lo search.should be
limited to searches for "wetbacks" i.e, people, not
dope. Right? Wrong:
"It appears that border patrol agents wear two hats,
one as an immigration officer and the other as a
customs officer." Ibid. p. 134.

Thus, though a border patrol agent, searching for
aliens, would have no authority to open a suitcase of
compartment of a car too small to accommodate a
human being, Contreras vs. US., 29 F, 2d 63 (CA9,
19611; Roa-Rodriguez vs. United Slates, 4 10 F.2d 1206
(CAI 0, 1969) all he needs to do is change hats to
conduct a customs search for contraband.
With the mushrooming increase in pot smoking
during the late sixties and early seventies and the
consequent great increase in marijuana smuggling
arrests in the Brownsville, Laredo, Corpus Christi
areas, the case law became even more complex. What
was originally set up as a standard slightly less than
probable cause, i.e. "reasonable suspicion" grew to be
confused with "mere suspicion." That is, it became
generally felt, and held, that border patrol agents could
slop and search any automobile within one hundred
miles of the Mexican border based on "mere
suspicion." It goes withoul saying that most law
enforcement oflicers are inherently suspicious about
everything, and the arliculation needed to form mere
suspicion has been as slight as out-of-country license
plates on an automobile. Cf. U.S. vs. Owen, 493 F. 2d
463 (CA5, 1974, refer to original appendix).

'
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So again, the state of affairs before June 21, 1973
was that a border patrol agent could stop just about
anybody he wanted to within one hundred miles of the
border and make a thorough search of them and their
~fomobile.It didn't matter, as was often the case, that
i
. ~eborder patrol agent (supposedly looking for
wetbacks) would stop a young, blond, blue-eyed boy
and his similarly honkey girl-friend (obviously anglo, not
wetbacks) in their 1972 Corvette (obviou$ly unsuited for
transporting wetbacks) and bust them for the three or
four bricks of dope concealed in their suitcase. Most
likely Ihe arrest would be upheld as a reasonable
search for aliens.
Even worse, if it is possible toget worse than that,
immigration-border patrol agents seemed to think that
they didn't even need reasonablesuspicionlmere
suspicion ifthe searchwere conducted at a permanent,
temporary, or temporarylperrnanent check point,
basing [his fhought on Section 287(a) of !he Immigration
and Nationality Act, 8 U.S.C., Sec. 1357(a). That is, it
was the government's position that mere proximity to
the border and a permanentltemporarycheck point
gave border patrol agents an unfettered right to search
any person or vehicle. And so it was that the
government's prosecutorial position, before AlmeidaSanchez, was that:
A. An agent on roving patrol need have no more than
"mere suspicion" to stop and thoroughly search
anyonewithin one hundred miles of the border;
B, Officersoperating a permanent or temporary
check point could stop and search whomever
they
wished, without any basis for suspicion.
I
That is not to say that there were not some grumblings
about whether this was lair and in full accordance with
the Fourth Amendment. In the McDaniel case already
cited above, Judge Goldberg indicated his concern
and that of the other judges on the panel with him,
Wisdom and Clark. The McDaniel case was a
"permanent checkpoint." Three questions need to be
answered, said Judge Goldberg:
1. Is the checkpoint reasonably situated? "It seems
quite reasonable that some permanent points be
eslablished along isolated areas that might be or
have been most easily employable for violations of
the customs and immigrations laws,"
2. What time of day was the check point operated?
"The unusual hour during which the search was
operated cause a substanlially lesser
inconvenience and intrusion into the daily lives of
innocent citizens who might simply be utilizing an
interstate highway east from Laredo."
3. Was there objective behavior of the car's
occupants such as to give rise to a "reasonable
suspicion" to search the trunk?
As it often turns out, though, Judge Goldberg's
discontent with the existing rule did not help McDaniel:
His conviction was aflirmed. Trial judges having the
most occasion to deal with this sort of case simply paid
';ttle attention to the questions posed by Judge
Aoldberg.
Then along came Almeida-Sanchez. The Supreme
Courl said that there may be "functional equivalents of
the border located at places other than the border." For
example, searches at an established station near the

border, at a point marking the confluence of two or more
roads that extend from the border, might be functional
equivalents of border searches. For another example, a
search of the passengers and cargo of an airplane
arriving at a St. Louis airport aftera non-stop flight from
Mexico City would clearly be the functional equivalent
of a border search. At such functional equivalents of the
border, as at the border itself, national interests allow
complete searches on less than probable cause.

Dick DeGuerin
Dick DeGuerin was admitted to
the Bar in 1965. He obtained both
his B.A. and L.L.B. degrees from
the University of Texas at Austin.
Mr. DeGuerin has practiced law
as an Assistant District Attorney In
Harris County and as an associate
in the firm of Butler, Benson, Rice,
Cook, and Knapp. He is a member
of the Texas, Houston and
Houston Junior Bar Association,
the Texas Criminal Defense
Lawyers Association, and the
Harris County Criminal Lawyers
Association of which he is the
Director. Dick DeGuerin now
practices law with the firm of
Foreman and DeGuerin in
Houston.

"But the search of the Petitioner's automobile by a roving
patrol, on a California road that
lies at all points at least twenty
miles north of the Mexican
border, was of a wholly different
sort, In the absence of probable cause or consent, that
search violated the Petitioner's
Fourth Amendment right to b e
free of 'unreasonable searches
and seizures'."
Furthermore, the Supreme Court
made no real distinction between
"permanentltemporary c h e c k
poinls" and "roving patrols."
Rather, Justice Stewart said:
'automobile or no automobile,
there must be probable cause
for the search. ***The search
in the present case was conducted in the unfettered discretion of the members of the
border patrol, who did not have
a warrant, probable cause, or
consent to search, thus embodied precisely the evil the
court saw in Camera vs. Municipal Court, 307 U.S. 523,
when it insisted that the 'discretion of the official in the field' b e
circumscribed by obtaining a
warrant prior to the inspection."
So the Supreme Court said to immigration-border patrol, customs,
and any other erstwhile border
searchers:
Unless you search at the
b o r d e r at i t s f u n c t i o n a l
equivalent, you must have probable cause to search.
That, seemingly, had been the
law since the adoption of the Bill of
Rights. The effect of the ruling
would be to do away with "temporarylpermanent check points" and
"roving patrols." Lawyers practicing in the border areas, with cases
pending in Garza's, Connally's or
Cox's courts were overjoyed.
Literally hundreds of young kids
busted for trying to transport a trunk
load of grass to their schoolmales in
Austin, Houston and points north,
east and west now might be set free,
with nothing but a bad memory
about their arrest and horrendous
attorneys fees; at least there was a
goad likelihood they wouldn't be
sent to prison.
For a few months the Fifth Circuit
began reversing "border search"
cases based on the AlmeidaSanchez decision. In U.S. vs.

Speed, 409 F.2d 478 (CA5, December 28, 1973) a search which occurred June 18, 1972 at the "temporary
check point" at Falfurrias, Judges
Rives, Wisdom and Morgan said:
'Almeida-Sanchez, if it has not
answered all the questions about
this area of the law, has at least
given new focus to the inquiries.** *In Almeida-Sanchez, a
roving border patrol searched a car
on an east-west highway about 25
miles from the border. In this case,
we have a temporary check point located on a north-south highway between 65 and 75 miles lrom the
border. Neither search was at the
border or its functional equivalent.
The distinction between a
north-south road and an eastwest road is relevant to the inquiry of what constitutes a
border search, but it is not too
determinative. Here, there was
too great an interference with
internal, domestic highway
traffic to justify the search as a
border search in spite of the
fact that the road eventually
crossed the border. We are not
willing to subject every resident of the area between the
Falfurrias check point and the
border lo virtually unrestricted
searches whenever they use
their automobiles.
The distinction between a
check point and a roving patrol
is not important."
In United States vs. McKim, 487
F.2d 305 (CA5, November 12, 1973)
Judge Wisdom, Ainsworth and
Clark reversed a conviction arising
out of a roving patrol search which
took place on November 9, 1972 55
miles north of the border. In U.S. vs.
Byrd, 403 F.2d 1196 (CA5, September 7, 1973) Judges Bell, Godbold
and lngraham reversed a conviction
arising out of a roving patrol search
which took place on May 9, 1972
forty-five miles from Laredo,
But then a very curious thing happened. The Fifth Circuit stopped
handing down decisions for a few
months on border search cases.
Several lawyers practicing in the
area commented on it among themselves but weren't really worried.
Afler all, the Supreme Court in
Almeida-Sanchez says all these
border searches are bad.
Then, on April 8, 1974 a panel
composed of Chief Judge Brown

and Judges Dyer and Simpson
handed down their opinion in
United Slales vs. Miller, 492 F.2d
37, a roving patrol search which
took place before the Almeid~
Sanchez decision (the opinioa.
doesn't give the date, but does say
that the "mere suspicion" enter- ,.
tained by the officer was based
upon Miller driving an automobile
with non-local license plates traveling a mile west from Hebronville,
Texas about fifty-five miles from the
Mexican border). In essence the
panel in Miller said:
Almeida-Sanchez announced
a new rule which invalidates .
searches conducted without '
probable cause anywhere but
at the border or its functional
equivalent. Since it was a new
ruie, we are not bound lo give it
retroactive application and thus
choose to give it only prospective application. Any search
which occurred before June .,
15, 1973 is to be judged by
pre-Almeida-Sanc hez standards, i.e. mere suspicion.
That broke the log jam. On April 17,
1974 a panel composed of Wisdom,
Ainsworth and Godbold affirmed ;
Falfurrias check point search, grk
.
tituously commenting that AlmeidaSanchez was not retroactive. U.S.
vs. Wilson, 492 F.2d 1 160.
On the second of May, 1974 a
panel composed of Wisdom, Gewin
and Coleman upheld the conviction
arising out ol a roving patrol search
near Laredo based on mere suspicion, applying pre-AlmeidaSanchez standards. U.S, vs. Dailey,
493 F.2d 395. On May 6, 1974 a
panel composed of Bell, Simpson
and Morgan upheld a Sarita temporarylpermanent check point
search which occurred before
Almeida-Sanchez saying:
"Almeida-Sanchez announced
a new rule"
U.S. vs. Meria, 493 F.2d 910. There
have been a number of table decisions apparently having the same
effect.
Quaere: How can these panels of
the Fiflh Circuit say that AlmeidaSanchez announced a new rule,
when from the Almeida-Sanche7
opinion it is ctear that the rational',
of the. decision is based on Carroll
vs. United States, a 1925 Supreme
Court case, which is in turn founded
upon the Fourth Amendment to the
United States Constitution?
,

To add lo the confusion, the Ninth
Circuit (California and Arizona)
which enjoys its fair share of border
search cases, held, by split en banc
decision$:
1. Almeida-Sanchez applies to
fixed check point searches
prospectively only. US. vs.
Bowen, -F . 2 d , 15 Cr.
L. 2229; but
2. Almeida-Sanchez applies to
r o v i n g p a t r o l searches
retroactively. U.S. vs. Peltier,
F . 2 d , 15Cr.L.2230.
If this is still not confusing us
enough, recall that the Fifth Circuit
has said: "Almeida-Sanchez announced a new rule"; the Ninth Circuit says: "Almeida-Sanchez cannot be called new" and "AlmeidaSanchez did not overrule any
earlier Supreme Courl precedents;
rather it reaflirmed the well established Fourth Amendment standards."
Now to the point of this arlicle.
Just what is the current status of
"border searches"? The answer
has to be: Who knows? Fifth Circuit
panel opinions indicate:
1. No distinction should be made
between roving patrol and
ternporary/permanent check
point searches; both are
unlawful intrusions, regardless
-

-

~

of when the searches occurred. Cf. US. vs. Speed, U.S.
vs. McKim, U.S. vs. Byrd;
2. Searches which occurred
prior to June 21, 1973 are to
be judged on the basis of
"mere suspicion". AlmeidaSanchez, r e q u i r i n g any
search away from Ihe border
or ils functional equivalent to
be based upon probable
cause, will be given prospective (after June 15, 1973) application only. Cf. U.S. vs.
Miller, US. vs. Dailey, U.S. vs.
Merla, U.S. vs. Wilson,
There is thus a direct conflict between various panels of the Fiflh Circuit. This is, per se, cause for
rehearing en banc. Hopelully the
full Fifth Circuit will reconcile this
distinction. However, a petition for
rehearing en banc in the Miller case
was denied May 29, 1974. A petition for rehearing en banc is still
pending in the case of U.S, vs.
Owen, 493 F.2d 463.
The status of border searches in
California and Arizona is that
Almeida-Sanchez i s applied
prospectively only to permanentltemporary c h e c k p o i n t
searches, and retroactively as well
as prospectively to roving patrol
searches. Thus there is a conflict

between the circuits as to the interpretation to be given AlmeidaSanchez and the Supreme Courl
should grant certiorari to reconcile
the conflict. I said should.
On July 8, 1974, the Fifth Circuit,
sitting en banc rendered a per
curiam opinion in the Miller case,
stating tersely:
"The Courl has considered !he
petition for rehearing en banc with
respect to the retroactivity issue
only, and is of the opinion that the
decision of the panel is correct."
This seems to write an end to the
questions i n the Filth Circuit.
However, shortly after that, the
Clerk of the Court invited lurlher
briefs from counsel in lour pending
cases involving pre-AlmeidaSanchez searches. And, curiously
enough also on July 8, 1974, the
Solicitor General, Robert H. Bork,
filed a petition for cerliorari in the
Ninth Circuit case mentioned
above, US. vs. Peltier, asking the
Supreme Court to overlurn the Ninth
Circuit's en banc ruling that
Almeida-Sanchez is retroactive as it
applies to "roving patrol" searches.
Thus we may have a retroactivity
ruling from the United States
Supreme Courl before the Fifth Circuit, en banc, fully considers the
issue, Until then, we can only wait
for the other shoe to drop.

-~

The
Lubbock Skills
Course
The regislrants at the Lubbock Skills
Course take notes at the new and
spacious Texas Tech Law School where
the course was held.
TCDLA President George Gllkerson looks
over practice malerialsas Jim Martln,
Project Administrator, Cliff Holmes,
Consultant and Gary DeShazo prepere to
register the85 West Texas lawyers who
attended the course.

Travis Shollon, addressing Ihe group on
various skills.

Authored by Clifford W. Brown

I. INTRODUCTION:
A, Preparation begins the
minute you are hired.
1. Branch's Annotated
Penal Code
2. Texas Jurisprudence
3. Erisman's Manual of
Reversible Error i n
Texas Criminal Cases

0. Contest the State at every
stage of the proceedings.

I I . PRE-TRIAL MOTIONS:
A. Code of Criminal Procedure
requires diligent pretrial
practice by way of Motions to
Suppress and Motions for
Discovery.

0. Obtain Court's signature to
Order Overruling Motions
which record your exception.
Also must object to evidence
at time of offer. (See Lawyer's Weekly Letter, August
,
1974.

Ill. EXAMINATION OF THE
JURY:
A. Always have voir dire examination recorded.
Clemons v. State. 398 S.W.
2d 563. Error to refuse.
Vines v. State, 479 S.W. 2d
322.
0. Reasons for challenges for
cause
1. Article 35;16-9; bias or
prejudice in favor of or
against the Defendant
(prejudice cannot be laid
aside - Hooper v. State,
272 S.W. 2d 493 at 495;
Gonzalez v. State, 331
S.W.2d 748 at 749.)

2. Article 35:16-10: If juror
answers he has reached

a conclusion which will
influence his verdict he
shall b e discharged
"without further interrogation by either party or the
judge." (but must
challenge juror) and - see
contra, Howell v. State,
352 S.W. 2d 110.
3. Article 35:21 - Court
decides all challenges
without delay and without
argument.
4, If challenge for cause not
sustained, object and except and ask for additional pie-emptory
challenge, stating to
Court for record that you
have to use pre-emptory
challenge and are
therefore required lo take
a juror who is objectionable to Ihe Defendant.
JURY, Key No. 105(2),
Williams v. Slate, 481
S.W. 2d 119; Turner v.
Slate, 462 S.W. 2d 9. If
Court refuses, reserve
objection, Gonzatez v.
State, 331 S.W. 2d 748.
Also, introduce your jury
list, showing challenges,
and designate it for inclusion in the record.
5. Error to refuse Appellant's counsel examination of jurors individually - De La Rosa
v. State, supra; Carlos v.
State, 51 S.W. 2d 729.
6. Prejudicial voir dire statements by State's Attorney
- Pennington v. Stale, 353
S.W. 2d 451.

C. Fight to live to light again. 3
Trials - (1) Guilty, Motion for
New Trial granted; (2) Hung
Jury - 4 to 2 for conviction;
(3) Not guilty.

IV. TRIAL:
A. Bills of Exception, Article
3620.
1. Defendant or his attorney
may tender his Bills of Exception to any decision,
opinion, order or charge
of the Court or other proceedings in the case. (
\

2. Narrative or question and
answer form.
3. What constitutes a bill:
a. If Defendant objects to
State
offer
of
testimony:
(1) Objection to offer
( 2 ) R u l i n g o f the
Court
(3) Exception to ruling of the Court
b, If State objecls to Oefendant's attempt to
present evidence:
(1) Attempt to present
evidence
(2) Objection by State
(3) Court sustains objection
(4) Produce evidence,
for p u r p o s e o f
record, which you
would have produced but for the
Court's ruling, i n
order that the Ap'
pellate court wih
know what you
have been denied.

J

4. If bill reflects complaint
and Court's ruling, not
mullifarious, although
containing more than one
subject.
5. Bill to argument does not
have to negative lhat
argument was not invited
or in reply. Court must
show such matter by
qualification.
6. Transcript of evidence,
testimony or argument of
the Slate's counsel, with
objections thereto,
Court's ruling and exception constilutes acceptable bill under the
Code.
7. As to objectionable questions, answers or argument:

a. Object and continue to
object
b. Request instruction to
jury to disregard
c. Move for mistrial
d. See Franklin v. Slate,
4 0 9 S.W. 2 d 422
( 1 966) Defendant's
objection sustained,
jury instructed to disregard but no motion
for mistrial. Affirmed.
Drake v. Stale, 415
S.W. 2d 184 (1967).
Objection to question,
question withdrawn
after answer given, no
n~otionto instruct jury
to disregard answer,
no ruling by Court, no
error.
Johnson v. Stale, 51 0
S.W. 2d 944 (June,
1974), objection to
argument, instruction
lo jury to disregard, no
request for mistrial, no
reversible error, but
prosecutor's caution
lo avoid such argument.

possession of the
State during the conduct of a trial the socalled "Gaskin Rule"
and Ihe "use before
the jury rule." White v.
State, 478 S.W. 2d
506.
(1) Rule of Gaskin v.
Slale, 353 S.W. 2d
467. Arresting officers p r e p a r e d
offense report - 2
years later at trial,
refreshed memory
by reading report
before testifying,
Defendant's
counsel requested
production of report for cross-examination. Courl
refused. Defendant requested reports for purpose
of Bill of Exception. Refused.
Reversed.
(a) But see Smith
v. State, 481 S.W.
2d 886. Request
refused. Case
affirmed. Why?

Clifford W. Brown was admitted
to the Bar in 1948. He holds a B.A.
from Texas Technological
College and a J.D. from the
University of Texas. He is a
member of the Texas Criminal
Defense Lawyers Association, the
National Association of Defense
Lawyers in Criminal Cases, the
American Bar Association, and
the Lubbock County Bar
Associalion of which he is a
former president. Clifford W.
Brown practices law with the firm
of Brown and Harding in Lubbock.

8. Right to and refusal of examination and inspection
of writlen reports and
memorandums.

a. In Texas, there are Iwo
rules which establish
the right of a criminal
Defendant to inspect
documents i n the

Becpuse appellant
d i d not request
lhat report be included in record
on appeal, and
Court could not
tell if he had been
harmed, See, also,
Zanders v. State,
480 S.W. 2d 708.
(2) "Use before the
jury rule." Under
this rule, a Defendanl is entitled to
inspect, upon
timely request,
any document, instrument or statement which has
been used by the
State before the
jury in such a way
that its contents
become an issue.
Failure to permit
or compel such
inspection is
reversible error,
and a showing of
harm flowing from
the error is not required. White v.
State, supra;
Wallon v. State,
386 S.W. 2d 805.

CliffordW. Brown
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V. CHARGE OF THE
COURT: (Article 36:14-15
-16, C.C.P.)
A. Objections lo the Charge in
writing - distinctly specifying
each ground of objection.
(Specilic, but general)
1. Errors committed in the
Charge.
2. Errors committed b y
omission therefrom.

3. Errors committed by failing to charge upon issues
arising from the facls.
4. Not necessary to present
special requested
charge, but can if'desired.
5. If Defendant objects or
requests special charges
and Court does not respond, then not waived
and continue as presented unless contrary
shown by record. No exception required (preferred method calls for filing
written objections with the
judge showing presentment and overruling over
judge's signature).

6. After argument begins, no
further charge is given
unless required by imp r o p e r a r g u m e n t of
counsel or request of the
jury or unless judge permits additional testimony
in which case additional
objection is permitted,
Verett v. Slate, 470 S.W.
2d 883.
7. Failure of Court to give
Defendant's counsel
reasonable time to object
to the charge shall be
subject to review either in
the trial court or in the appellate court.

8. Objections to Court's
Charge must be in writing and filed before the
Court reads Charge to
the Jury and Court's action and Defendant's exceplion properly noted.
Despite provisions of Article 40.09, Section 4,
C.C.P., objections and
special requested
c h a r g e s d i c t a t e d to

Court Reporter are not a
sufficient compliance
with Article 36: 14 and
36:15. See Beatly v.
Stale, 455 S.W. 2d 305,
certiorari denied, 91
S.Ct. 180. Also Hatke v.
State, 455 S.W. 2d 310.
This applies to both the
charge on guilt or innocence and the charge
on punishmenl if the jury
is involved in setting
punishment. See also,
Slockwell v. Stale, 429
S.W. 2d 460 (1968) and
Smith v. Sfale, 415
S.W.2d 206.

D. Notice of appeal - in open
court and noted of record.
I. In death penalty cases or
probation cases within I ?
days after overruling mo:
tion or amended motion.
2. In all other cases within
10 days after sentence is
pronounced.
3. Record on appeal sufficienl if it shows written
notice of appeal filed
within time specified.

4. But, if notice of appeal is
not given, Court of Criminal Appeals h'as no jurisdiction except to dismiss
ameal. Reid v. State, 333

B. Objections relative to limiting charges on extraneous
offenses must be proper and
specitic. Grayson v. Stale,
481 S.W. 2d 859; Sparks v.
Slate, 366 S.W. 2d 591 at
592.
C. Failure to object to charge or
to request proper.

VI. PROCEEDINGS AFTER
VERDICT: (Article 40.05)

A New U w k for 'rex,is L . w y ~ r s

"Criminal Defense
Source Book"
A Texas L a w y r s Cuidc (21id Series)
by R a y h4oscs. I-1011stori
O n e w l u ~ i i e864 p g c s . 535.00Each

lJrqmid
5.~1id
y o l ~ 95.00
r
chcck lo:

A. Motion for new trial within
ten days. Not necessary for
appeal but necessary to
raise the following matters:

1 , Jury misconduct - bribery; Defendant's failure
to testify - time Defendant must serve in the
penitentiary; etc.
2. N e w l y d i s c o v e r e d
* material evidence.

3. Where motion for continuance has been overruled.
4. Matters not shown in the
record such as separation of the jury, etc.

B. May be amended with leave
of the Court at any time
before il is acted upon within
20 days after it is filed. Motion to Amend must be presenled to the Court within 10
days after filing original
amended motion.
C. Shall be determined by
Court within 20 days after filing of orignal or amended
motion, except extension for
good cause permitted.

,,

The Lakeland Press
P.O. Box 66212
Houston, Texas 77006
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Authored by Thomas G. Sharp

The Distinction Between a
Fun! Pardon and a Restoration
"A pardon is an act of grace proceeding from the
power entrusted with the execution of the laws, which
exempts the individual on whom it is bestowed from the
punishment the law inflicts lor a crime he has committed." Marshall, C.J., in U.S. v. Wilson, 7 Pet. 159 at 160,
8 L. ed, 640, Marshall derived his view alter having examined old English law on the subject. An example of
old English precedent is found at 8 L. ed. 640; "It was
formerly doubted whether a pardon could do more than
take away Ihe punishment, leaving the crime and its
disabling consequences unremoved. 8ut it is now settled that a pardon, whether by the King, or by an act of
Parliament, removes not only the crime, birt all the legal
disabilities consequent on the crime."
The old English decisions recognized the distinction
a full pardon and a conditional pardon, although the
distinclion was not arliculated as such. See U S . I/.
Wilson, supra.
The question of the legal effect of a pardon on the
rights of those convicted of felonies was brought inlo
sharper focus in the reconstruction era when southerners were attempting to regain their anti-bellum status,
In Ex Parte A. H. Garland, 4 Wall. 333, 18 L, ed 366,371,
(1867) a former southern army officer brought suit to
declare an oath void which by its terms excluded all
lhose who had committed treason against the United
States from practicing before the Supreme Court. Garland had been pardoned by the President for his part in
the Civil War. Field, J., held the oath vcid since it im-

posed a punishment for the pardoned act in that it
prohibited the petitioner from assuming his status as an
attorney. The power of the President to pardon is plenary except in cases of impeachment; Congress cannot
limit such power; the oath had that precise effect. Field
went on to more precisely state:
"A pardon reaches both the punishment
prescribed by the offense and the guilt of the offender; and when the pardon is full, it releases the
punishment and btots out of existence the guilt, so
that in the eye of the law the offender is as innocent
as if he had never committed the offense. If granted
before the conviction it prevents any of the
penalties and disabilities, consequent upon conviction, from attacki,ng; if granted affer conviction it
removes the penalties and disabilities and
restores him toall his civil rights; it makes him, as it
were, a new man and gives him a new credit and
capacity." Id.
Note that Field specilically said "in the eye of the
law." He never said or even intimated that society need
forget that someone had commilted a felony. He well
recognized that the legal effect of a pardon was
prospective only, not retrospective. Nine years later,
Field went on to hold that a pardon restored property
rights lost as a result of the conviction in cerlain instances.
" It is the very essence of a pardon that it releases
the offender from the consequences of his offense.

Thomas G. Sharpe, Jr., was admitted to the Texas
Bar in 1963 after graduating from the University of
Texas with a B.A. in 1960 and aJ.D. in 1963. He is
admitted to practice before the United States
Supreme Court, the United States Court of AppealsFifth Circuit, and the United States District Courts
Southern and Western Districts of Texas. Mr. Sharpe
is past president of the Cameron County Bar
Association, a Director of TCDLA, and a member of
the National Association of Criminal Defense
Lawyers, the American Judicature Society, the
American Bar Association, and numerous other legal
organizations. He practices law with fhe firm of
Hardy, Sharpe, and Rodriguez in Brownsville.
Thomas G. Sharpe, Jr.

If in the proceedings to establish his culpability
and enforce the penalty, and before the grant of the
pardon, the rights of others than the government
have vested, those rights cannot be impaired by
the pardon. The government having parted with its
power over such rights, they necessarily remain as
they existed previously to the grant ol the pardon.
The government can only release what it holds.
But, unless the rights of others in the property condemned have accrued, the penalty of forfeiture, annexed to the commission of the offense, must fall
with the pardon of the offense itself, provided the
full operation of the pardon be not restrained by the
conditions upon which it is granted." Osborne v.
US., 91 U.S. 474, 23 L. ed 388,389, (1875).
This decision was a restatement of Field's position. In
Garland, he had held that a pardon did not restore property rights lost as a result of Ihe offense subsequently
pardoned. But in Armstrong's Foundary v. U.S., 18 L.
ed. 882,884, (1968), Chase, C.J., had held that the
effect of the pardon given to the petitioner in that case
sewed to restore to him the rights that the government
had taken from him as a result of the offense which he
had committed. He was thus restored to "so much of
the penalty as had accrued to the United States." Id. He
then quoted Marshall's definition of a pardon. It was
probably from Chase that Field obtained the phrase
quoted: "The government can only release what it
holds." (He could have gotten it from anywhere but the
fact that the cases are defining "pardon," and its effecl
on property rights, it is most probable that Field was attempting to harmonize his position in Garland with that
of Chase in the Armstrong's Foundry Case).
Up to this point it is clear that the Supreme Court
viewed a pardon as the English courts had; i.e, as a full
remission of guilt, But, it will be recalled that Mr. Justice
Field said, ". . . in the eye of the law . ." in respect to
the former guilt of the person being obliterated. Here is
where the next line of cases brings the present issue
into question.
In Carlesi v. New York, 233 U.S. 51, 34 S. Ct. 576,
578, (1914), the Supreme Court considered the narrow
question of whether a slate was prohibited from taking
into account, for purposes of enhancing a penalty for a
crime, the fact that the person had been convicted of a
crime for which he had been pardoned by the President. The Court recognized the rule established in Garland that any effect of punishment which the first violation exerted on the second, would be barred. Accordingly, the Courl called the enhancement of the penalty,
something else than punishment, to wit: "the exercise
by the state of a local power within its exclusive cognizance." Id. The rationale of the Court was not semantical however. After all, if a pardon is an "act of grace,"
in which the sovereign gratuitously gives a convicted
person his rights which he forleited by his anlisocial actions, why should he not be taken to task for violating
the trust which society placed in him? This is not inconsistent with the notion that a pardon operates prospectively only. The past cannot be changed. The policy
behind enhancement statutes is not to imprison those
who are pardoned, but to rid society of elements which
have proved themselves to be habitually dangerous to
the community. Thus Carlesi is not inconsistent with
Garland and the rest, in that enhancement, as it is not
"punishment," is not barred.

.
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The latest Texas case in this regard, Logan v. Stale,
448 S.W. 2d 462, (Tex. Crim. App. 1970), unlorlunately
makes an incorrect reading of this doctrine, This case
cites Gurleski v. US.,405 F. 2d 253,266, (CA 5, 1968)
for authority that it is not error for the trial court to dis;
regard evidence offered by the defendant to the effeo,
lhat he has been pardoned for crimes which the
prosecution has been allowed to enter into evidence
(presumably to impugn his character), There is a line of
cases holding that evidence of a prior conviction may
be offered as evidence by the prosecution to impugn
the testimony of a witness, Richards v. U.S., 192 F. 2d
602,607, (CA DC 1951). This case expanded the
foothold which was first established by Carlesi v. New
York, supra, which said that the evidence of a prior conviction could be used in the punishment stage by a
slate to .enhance the punishment otherwise given.
Richards used Carlesi as the rationale for its extension
of the foothold of the exception to the here-to-fore absolute doctrine that a pardon excused all legal consequences of the prior crime. Gurleski v. U.S., supra, contains one paragraph and cites one case (Richards) for
authority to furlher expand the exception to the effect
that introduction of evidence by the prosecution of a
prior conviction of the defendant is proper even though
the defendant was pardoned for the previous offense.
(Unless otherwise stated, whenever "pardon" is mentioned, the technical term "full pardon" is meant). "A
pardon for any other reason than subsequent proof of innocence does not obliterate the defendant's previous
transgressions particularly as they may bear on his present character and veracity." Gurleski, supra. See also
Donald v. Jones, 445 F. 2d 604,606, (CA 5, 197 1 ). Eve
though this exception has been broadened, the court
doing the expanding have continued to respect Justice
Field's reasoning, in that Carlesi, Richards, and
Gurteski all refer to the common sense fact lhat the past
cannot be changed; the pardon having only the effect of
prospectively removing all legal disabililies as if the
crime had no1 been committed, it necessarily can have
no effect on the fact that the person did do what he did,
and that the law is perfectly reasonable in taking the
same into account so long as no prospective element of
punishment is involved. Thus it seems that rhe definition
of a pardon as set down by Justices Marshall and Fietd
stands. Where Logan misconstrues Gurleski is in quoting out of context the phrase quoted above, for authority
that it was not error for the trial courl to exclude evidence offered by the defendant to the effect that he had
been pardoned for the very offenses which the
prosecution was using to impugn him with! Logan,
supra at 464. If anything, it would seem that the Court of
Criminal Appeals could have allowed the defendant to
use the pardon the same way the Carlesi line of cases
allow the prosecution to use the evidence of the prior
conviction, albeit the defendant was pardoned for it! But
the Court wen1 the other way. Presumably it could have
used the harmless error rule here. But the Court called
it no error at all. It would seem logical that if a prior conviction can be used by the prosecution to impeach or
impugn the testimony of, or to enhance the punishme '
to be given to, the defendant; then the defense shoul
be able to use a pardon for that prior conviction to reenforce the testimony of, or to mitigate the punishment
to be meted out to, the same defendant. That is not the
law.

i
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Old Texas cases quote with approval the language of
the Supreme Court in Garland, supra, Wilson, - supra,
and others. Easterwood v. Slate, 31 S.W. 294, 297,
(Tex. Crim. App. 1895) using very similar terminology,
' 'ield that "when a full pardon takes effect, all disabilities disappear, and the grantee stands as if he had
never been convicted." Note the Court used "as if,"
signifying that the fact of conviction necessarily remains
unchanged; it is only the prospective legal disabilities
arising therefrom that are permanently removed. Should
not that mean that although the fact of conviction cannot
be changed, it is prohibited to use the conviction to
enhance the penalty the person will receive should he
get into trouble again? To be sure the punishment is to
be inflicted in the future. That is logical. 8ut under
Carlesi, Donald v. Jones, supra, and many other cases,
it is not the law. Easterwood goes on to say, "A removal
of the conviction necessarily removes the disabilities,
because they are consequences of the conviction. This
would, therefore restore the party to this right of suffrage
and his competency as a juror." Id at 297. Either enhancement is not a disability, or this case has been overruled. It has not been overruled. The Texas counterpart
to Richards v. U,S., supra, is Sipanek v. Stale, 272,
S.W. 141, 142, (Tex. Crim. App. 1925) which said that
although, under Easlerwood, the witness who had been
pardoned of a prior crime, had had his competency as a
witness restored, still, the stigma permanently attaching
from the conviction, was not removed. "When one who

has received a full pardon is used as a witness, proof of
his conviction may be made as a discrediting tact, notwithstanding pardon."
Thus the courts have differentiated between legal
and social disabilities attaching as a result of a felony
conviction. A pardon removes only legal disabilities. A
conditional pardon removes only such legal disabilities
as it expressly so states. Under Easterwood and
Sipanek it is apparent that a pardon restores to the person all his legal rights. Any residual effect resulting
from the pardoned conviction, is inextinguishable. This
is Ihe essence of the holdings in all the cases here-tofore cited.
Thus, in summation it can be said there is no
difference at all between a "full pardon" and a "restoration ol full rights of citizenship only." The laner
necessarily results from the former. The more important
question is the characterization of the disability resulting from the conviction; in other words, is it social or
legal in scope? A person with the will and the ability can
become an attorney, a physician, an electrician, a plumber, or anything. A person convicted of a felony cannot.
The effect ol a pardon on the ability of a person to so
pursue his chosen avocation, whether it results from his
wish to reassume that occupation which he possessed
prior to conviction, or his desire to change his stripes,
as it were, and pursue a new course of employment, is
the question to be answered.

Weldon Holcomb, Phil Burleson, and George LuQuelle.
Ernmelt Colvin and "Ooots" Krueger Prepare lor the
Calveston director's meeting as Richard Thornton, the
host of the Meeting, takes a coffee break.

George Gilkerson calls the Aug. 17 meeting toorder.

The Board of
Director's Meeting

c
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A recent discovery in the field of
Botany by America's leading
marijuana authority that several
species of the plant exist may prove
1 have a devastating effect on the
grosecution of marijuana cases in
Texas under the Texas controlled
Substances Act.

HISTORY OF
CANNABIS.The plant
Cannabis sativa L was first
identified by the botanist Linneas in
the year 1 753. Thirty years later the
debate began to rage as to whether
or not the genus Cannabis was
monotypic (having only one
species) or potytypic (having more
than one species) when LaMarck
identified the plant Cannabis indica
and designated it as a separate
species. Since 1783 at least 14
botanisls specializing in taxonomy
(the study of the identification and
classification of plants) have
expressed belief in the polytypic
nature of Cannabis.' Noteworthy
among lhese is the Russian botanist
Janeschewsky, who discovered the
species Cannabis ruderalis in
1924.

.

"
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RICHARD EVANS
6CH ULTES.Richard Evans

Schultes is the holder of the Paul C.
Mangelsdorf Professorship of
Natural Sciences and Director of the
Botanical Museum of Harvard
University. Dr. Schultes began to
question the generally accepted
view of Cannabis as a monotypic
genus in 1969,

Since that time Dr. Schultes
underwent an exhaustive study of
the problem. After studying the
available literature, examining the
ample herberium material available,
doing field work in Afghanistan, and
surveying the plantings of Cannabis
in Mississippi from seed imported
from many locations around the
world under the auspices of the
National Instituteof Health, Dr.
Schultes became convinced that
Cannabis is not monotypic, and
stated that the species "can easily
be distinguished."2
In 1973, Dr. Schultes published a
book entitled The Botanyand
Chemistry o l Ha/lucinogens.Vnthis
book Dr. Schultes stated his belief
that the genus comprises lhree
species: Cannabis sativa, Cannabis
indica, and Cannabis ruderalis. In
this book, he did not state the basis
for this belief.
In February of 1974, however, Dr.
Schultes published a
comprehensive morphological
study4 offering a key5 by which the
three species may be easily
distinguished.
Although Dr. Schultes believes
that he can discern a general
lendency in leaf variation among the
three species, the key offered in this
paper is limited to morphological
criterion dealing with the size of the
plant, the density of branches, and
the appearance of the seeds.

Crises in Texas Under
t k Texas (Csntao!led
S~bstancasAct

TEXAS MARIJUANA
LAWS, PAST AND
PRESENT.Prior to the effective
date of the Texas Controlled
Substances Act, the law concerning
the possession of marijuana was
dealt with in Article 725 b of the
Penal Code.6 Under'this statute it
was illegal to possess a narcotic
drug. Narcotic drugs were delined
as including "CannabisH.7
"Cannabis" was defined as
including thosevarieties of
Cannabis known as marijuana,
hashish, and hasheesh.8 The term
"marijuana" was not defined.
It would appear that the old law
was broad enough to render illegal
the possession of any of the three
species of marijuana.
The Texas Conlrolled Substances
Act, effective August 27, 1973,
makes possession of marijuana
illegal. "Marijuana" is narrowly '
defined as the plant Cannabis
sativa L. Exempted from the
definition of marijuana are the
mature stalks of the plant and the
sterilized seeds of the plant which
'

are incapable of germination.9
Punishment varies from a Class B
misdemeanor to a third degree
felony depending on the amount of
"marijuana" possessed. Presented
are not only the qualitative problems
of identification but also the
quantitative problems as to how
much of the substance involved is
marijuana under the definition.

SCIENTIFIC TESTS
FOR "MARIJUANA".
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Since it is believed that all species
of marijuana contain the chemical
compound tetrahydracannabinol,
the proof that an unidentified green
vegetable substance in marijuana
usually consists of chemical tests
being performed, the results
showing the presence of THC,
The usual tests applied are (1)
Duquenois-LevineTest (2) thin layer
chromotography and (3)
microscopic examination.
The Duquenois-LevineTest is a
color-chemicat test inwhich the
suspected material is placed in a
test tube. Chemicals are added, the
tube is shaken, and if the substance
then turns violet to blue color, the
test is positive for the presence of
THC.10
This test is not "specific" for THC
as other substances will also give a
positive reaction to the test,
including 18 other plants, several
individual compounds, some
brands of coffee, and some
chemicals found in everyday
vegetables. It is important to note
that lhis test tells the chemist
absolutely nothing about which
species he is dealing with, if he is
dealing with one of the marijuana
plants at all.
Thin-layer chromotography is a
method of separating a mixture into
its component parts, which migrate
to different distances on a piate.
Chromatography was never
intended as a technique to identify
anylhing 1 1 and chromotographic
separation cannot provide even a
tentative basis for identifying an
unknown substance. 12 This
technique is based on the theory
that no two compounds will migrate
to the same point on the plate within
the limits of error, but there is no
scientific data whatsoever to
support such an assumption.13The
test is not "specilic" for marijuana
and, of course, tells nothing of what
species of marijuana is being dealt
with.

A microscopic examination is
made to examine non-glandular
(cystolith) hairs on the leaves of
marijuana plants and a drop of
hydrochloric acid is dropped on the
cystolith hairs to see if an
effervescent effect is produced.
At least 600 species of
dicotyledon plants in addition to
Cannabis plants have cystolith hairs
and some plants of the moreacea
and the ulmaceae families have
cystolith hairs identical to those
found on the leaves of marijuana
plants.14The test for an effervescent
effect is not "specific" as catnip and
other plants give the same reaction.
This test, like the others, gives no
information as to which species is
being dealt with, only Schultes'
morphological key will determine
that.
When examining a suspected
substance morphologically using
Schultes' key, the expert must look
at three parts of the plant: (1 )the

leaves and flowers (2) stems and
stalks and (3) seeds.
Schultesl5describes the
Cannabis sativa L plant as being a
tall plant from five to eighteen feet iq
height. It is loosely branched with
branches distant from one another.
Leaflets are very narrowly iinearlanceolate with fine and very sharp
serrations. The seeds are smooth,
usually lacking marbled pattern on
the outer coat lirmly anached to
stalk without definite articulation.
Cannabis indica and Cannabis
ruderalis are also described in
Schultes' paper16 of February 1974.
If the green vegetable matter in
question is shredded up, it is, of
course impossible to tell the height
of Ihe plant, how the plant is
branched, or the appearance of the
leaves.
Stems and stalks which are
present must be considered next.
The present Texas law excludes
mature stalks from the definition of
marijuana.!' Problems arise as to
what constitutes a mature stalk and
how a stalk is distinguished from a
stem. All mature stalk material must
not be considered.
This leaves the question of
seeds. Schultes' key may be used (
todetermine which of the three
species a given seed belongs to. A
chemist, although unqualified from
a botanical point of view, may claim
that there is present a seed or
seeds of the species Cannabis
sativa L. If this is so, it says nothing
as to the remainder of the plant
material in the specimen. The mere
presence of a Cannabis sativa L
seed does not mean that the plant
substance found along with the
seed is from the same species as
the seed. It is quite possible that the
other vegetation is from a nonillegal species and the Cannabis
sativa L seed is merely mixed in
with the other material. It is
important also to note that sterilized
seeds or those incapable of
germination are excluded from the
statutory definition ol marijuana. It
is necessary, therefore, for the
chemist to plant or soak the
Cannabis sativa L seed to
determine whether or not it is
capable of germinalion or is
sterilized.
If it is shown that a seed or seeds
grow, more problems present
themselves: (1) usable quantity and
(2) knowledge and intent on the part
of the alleged possessor.
%
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Unless the chemist tests over two
ounces of seed, which would be a
huge number, the chemist cannot
state with certainty that more than
two ounces of "marijuana" was
jossessed. If the chemist has
grown only a few seeds, which
would appear to be the only
practical thing to do, then the
chemist's identification is limited to
those few seeds. Do a few seeds
constitute a "usable quantity" under
the law? The case of Pellham v.
State19 held that to constitute an
unlawful act of possessing
marijuana there must be possessed
an amount sufficient to be applied to
the common use made thereof,
which is to smoke it in cigarettes,
and unless the amount of marijuana
possessed is such as is capable of
being applied to that use, it does not
constitute "marijuana" within the
meaning of the statute.
The Pellham Case also
addressed itself to the problem of
intentional and knowledgeable
possession. In that case the Court
said that it would be a harsh rule,
indeed, that would charge appellant
with knowingly possessing that
which required a microscope to
;dentify. Since only a trained
.axonomistis qualified to examine
plant seeds, it may seem
unreasonable that a defendant
should be charged with knowledge
that a plant or seeds belong to a
certain species unless he, too, were
a trained taxonomist.

PROSECUTIONS
UNDER ARTICLE 725 b.
An interesting problem presents
itself i n the prosecution of marijuana
under the old law20 when one
considers Section 6.01 (b) of the
Texas Controlled Substances Act,Zl
which states that conduct
constituting an offense under
existing law (Article 725 b) that is no
longer an offense under this act
(Texas Controlled Substances Act)
may not be prosecuted after the
effective date of this act (August 27,
1973).Under the broad definition of
"Cannabis" under Article 725 b the
conduct of possessing Cannabis
sativa L, Cannabis indica, or
,annabis ruderalis would be
unlawful. Under the Texas
Controlled Substances Act only the
conduct of possessing Cannabis
sativa L is unlawful. Therefore,

although the State may be
prosecuting under the old law,
where the date of the offense is
before August 27, 1973, the
definition of "marijuana" under the
new law should be applied and the
same defenses enumerated above
should be applicable.

POSSl BLE
"DEFENSES" BY THE
STATE. Some chemists may
testify that according to Dr. Ernest
Small, a cytologist, "all of the
varieties of Cannabis are
genetically the same and therefore
only one species exists." A reading
of Mr. Small's 1972 paper22 reveals
no statement of the sort. Small
himself attempted to differentiate
the species on the basis of sterility
barriers. Although he failed to do
this, he wrote that the acceptance of
several species of Cannabis "may
be justified on morphological
grounds but as no comprehensive
morphological study of Cannabis
has yet been published, all
recognized laxa in Cannabis must
be viewed with suspicion at
present."23Dr. Schultes, in 1974
has, of course, provided that
"comprehensive morphological
study" prophesied by Dr. Small.
Small cites one of Schultes' earlier
works and obviously respects him.
Dr. Schultes referred to Small's
paper stating that "it is well known
that in certain genera of plants. . .
'acceptable' species exist where
there are lew or no sterility barriers
present. . . . The significant
phenomenon is that the. . .
morphological. . . characters have
maintained their integrity in spite of
hybridization."24
In fact, there appears to exist
evidence that the species are
distinguishable on a genetic basis.
Schultes states "pertinent to
species differentiationon a
chemical basis, may be the
unexpected, recent discovery made
independently by several workers
that chemical differences in
Cannabis appear to be based more
on a genetic basis than on
environmental. . . factors."25
If the Slate is unable to prove that
a suspected substance is
"marijuana," that is: Cannabis
sativa L, can the Slate prosecute the
possession of THC contained in the
plant under Section 4.02 (c)??eThe

answer is no. In order to
successfully prosecute for the
possession of THC it must be
proven that the substance
containing THC is not marijuana. It
should seem obvious at this point,
that it is no easier to prove that a
substance is not Cannabis sativa L
than it is to prove that it is Cannabis
sativa L. The case of Ex Parte
Psaroudis27discussed the
legislative intent with regard to
prosecutions for possession of
THC. In that case decided April 24,
1974, the Court stated that the intent
of the legislature was to exclude
marijuana from this section 14.02
(c)]. While extracted resins from the
plant, synthetic substances, or
hashish may be prosecuted, THC
that has not been extracted from a
marijuana plant may not be
prosecuted under this section. The
case stated "the legislature did not
intend to penalize the possession or
transfer of tetrahydracannabinols in
their natural state."28

APPELLATE REVIEW.
Whether or not the genus Cannabis
is to be considered for legal
purposes as monotypic or polylypic
must be eventually decided by the
Texas Court of Criminal Appeals,
The state of Wisconsin recently
held29 the genus to be monotypic,
citing a paper written by James
Shellow,ma Wisconsin attorney,
written belore Schultes'
comprehensive morphological
study was published in February of
1974.
The Superior Court for the District
of Columbia in the case of U.S.vs.
Collier31 recently held that the
prosecution had failed to prove that
the genus was not polytypic, based
upon the current scientific
knowledge introduced into
evidence.
In that case the government
attempted to defend on the basis
that the legislative intent was to
render illegal the possession of any
species of marijuana. The Court
traced the legislative history of the
statute and recognized that it was
beyond question that the framers of
the Uniform Narcotics Act were
aware that a substantial number of
scientists accepted the existence of
multiple Cannabis species in 1938.

"The inclusion of the single term
'Cannabis sativa L' in the final draft
. . .was a conscious choice made
with lull cognizance that botanical
literature reflect (sic) the possible
existence of more than one
species,"=
In reversing the defendant's
conviction the Court said, "The
temptation to sidestep the rule that
criminal statutes are to be strictly
construed must be firmly resisted,
even in those instances where the
legislature most probably intended
to proscribe certain conduct but
failed to do so because of inartful
drafmanship."a
Ifthe Texas Court of Criminal
Appeats follows the Collier case, it
will be necessary tor the legislature
to redefine marijuana if a1I species
are to be again proscribed.
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