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The race is on and we have no
time to sit and think about what
we would like to do or speak
theoretically about how things
should be in the field of Criminal
Law. When January, 1977 arrives
the Texas Legislature will meet;
and unless we remain organized,
dedicated and devoted to our
cause of protecting the public fpm
its Government with the same zeal
that our predecessors like Adams,
Webster, Liebowitz, Marshall and
Dan ,,the freedom and rights of
all o!&*'kould be lost or greatly
eroded by this one Legislative Session.
I do not have to remind you of
the evils of oral confessions, increased police authority, increase
of power in the judiciary, nonunanimous verdicts and others too
numerous to mention. It is
sufficient to say that we must gird
ourselves for a long battle against
the unusual odds which each of
you encounter whenever you
enter the courtroom with your
client and demand justice under
the law as defined by the Federal
and State Constitutions.
Let us be diligent; contact your
Representatives and Senators to
let your position be known. It is
my suggestion that each of you inform your local civic club coordmators or program chairmen that
you are available to speak on all
appropriate issues affecting the life
and liberty of the people in the
courts of our State. Let the public
know directly and through the
media that you too are a law en-

forcement officer. That you, as a
criminal defense lawyer, are there
to see that the law is obeyed. That
you, realizing that criminal law is a
constantly changing thing, work
with police off~cersand the courts
to insure that the system operates
with the utmost efficiency. That
the law changes everytime an Appellate Court issues an opinion;
and changes everytime the Legislature passes a statute affecting
criminal jurisprudence and fhat
you, as a practitioner, must constantly endeavor to keep abreast of
those changes to protect and defend that all im ortant and nebulous condition at you and I call
"justice under the law".
Since this is my first opportunity
to communicate with the entire
membership since being elected
your President, let me thank you
sincerely for the opportunity to be
of service. You will continue to receive reports from your officers
and also from our home office
through your new Executive Director, Stephen H, Capelle. He
and the Administrative Secretary,
Cindy Walters, are laboring long
hours to keep you abreast of important matters as quickly as possible. Keep up your good work
and solicit new members. It takes
finances to carry on the battle and
win.
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(Editor's Note: As we are dl aware the
up-coming session of the Texas Legislature will be presented pmposed
uirninal legislation of far-mnging impact on the administration of crimhd
justice in Texas. In an attempt to keep
its members fully informed of all current developments in the CriminaI law
field, the VOICE herewith publishes
an analysis of these ptopogals with
mmments rqarding their potential
impact on the practice of criminal law.
These analyses were prepared at the
request uf the TCDLA Board of Direct a s by Mike Anthony, a recent
graduate of SMU Law School, and refleathe position of the TCDLA Legislative Committee. We urge yaw cursideration of these positions, and your
comments regarding same. Please direct any comments or observations .tD
Editor, THE VOICE, at TCDLA headquarters in Austin.)

In his July 3,1976 remarks to the
Texas State Bar Convention in
Austin, Texas, G o v e r n Dolph
Briscoe called for the Bar's "advice, . help, . . . [and] criticism"
in prepadng a "package of anticrime legislation" for consideration by the Legislature in January
of 1977.
This position paper is provided
to assist the Bar, the Legislature,
the Governor and the people of
Texas in evaluating the proposed
anti-mime measures. This does
not purport. to be a statement. of
T.C.D.L.A, policy or neceswrily to
reflkct the views of its members.
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and certain other
that nQ
probation be permitted upon conviction for a second felony; a d
that neither probation nor parole
be permitted where a deadly
weapon is used or exhibited during the commission of a felony.

Additionally the Governor and
Speaker have announced proposals to increase the minimum penalties for offenses such as murder,
rape, kidnapping, sexual abuse,
robbery and burglary with a
deadly weapon.
The thrust of these proposals is
simple: lock 'em up and throw
away the key.

Current Texas Law
Texas has a relatively new Penal
Code, which became effective in
e 7 4 .Under +e new code, crimes
are classified mto vanous degrees
of felonies and classes of misdemeanors. The Code is the result
'
of several years of research and
drafting by leading Texas authorities on criminal law and corrections. The Penal Code sets out
ranges of punishment with the
severity comesponding to the seriousness of the offense. The portions of the Code which the Governor would amend already provide stiff penalties ranging up to
life. Sentencing, within the range
provided by law, is accomplished
by locally elected judges and juries
of local citizens after a review of
the convicted offender's past history, character, seriousness of the
offense, etc.
The
GovernorJs proposals
would deny local judges and juries
much of their discretion in assessing punishment and arbitrarily require specific punishment, mandatory prison terms or longer

prison terms without regard to the
defendant's background, repentance, intelligence, etc.
The proposals obviously do not
represent enlightened justice, but
they may be warranted if (1)they
will decrease the crime rate and (2)
the people of Texas are willing to
pay the enormous cost of imprisoning more people for longer periods.
Observations
Texans are understandably fmstrated and frightened by the
stories printed in newspapers and
periodicals concerning the rising
crime rates, and, although there is
some indication those rates may be
starting to declinex, citizens are
anxious to curb crime.
The citizens' concerns are
heightened when public officials
(especially when seeking election)
recite startling examples of criminals going free and call for new
laws to thwart crimes. Governor
Briscoe, like many Texans, seems
to misunderstand the problem. In
an address to the Rotary International Meeting in San Antonio on
April 14, 1976, the Governor discussed the failure of government
to provide our citizens with proper
protection from criminals: he said
"This is not the fault of our dedi'cated law enforcement officer*
but it is the fault of government
and a society that have permitted
erosion of the firm, fair and evenhanded administration of law and
justice in America."
OVERVIEW OF CRZMINAL JUS-

TICE SYSTEM: to discuss the criminal justice system, it is necessary
to understand how it works.
First, the F.B.I. Uniform Crime
Reports (UFR) index is based onall
crimes reported to police. Most
(approx. 75%) of those crimes are
not even investigated. Of those
investigated, many never lead to
arrest. Of those arrested; many are
not charged by the police with the
offense. Of those charged, the
Grand Jury will "No Bill" many,
e.g. 30% and 38% no bill rate by
the Dallas Grand Jury during the
second and third quarters of 1976.
Dallas Morning News, Sept. 30,
1976
- .

Of those cases indicted, the
prosecutors will eventually dismiss some because witnesses refuse to testify or cannot be found.
Some will be dismissed because
the prosecutors feel they have insufficient evidence to get a conviction, and finally prosecutors may
dismiss some cases where the
complaining witness has apparently lied or does not want the
case prosecuted. Of those remaining, most plead guilty -&ith the
remainder going to trial. Most of
those going to trial are convicted.
REPORT BY THE PRESIDENT'S
14s this paper was being prepared, the broodcast
media announced that the recently compded
F.B.I. 1975 Uniform Crime Reports show a decl~nein violent crime

COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, Washington, D.C., 1967; and "Why
Criminals Go Free," U.S. NEWS
& WORLD REPORT, May 10,

".
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Difficulty or inability of the
police to investigate most crimes
contributes to the problem. Inconclusive inves&gations further impact on the low arrest rate and
many of the No Bills and dismissals of those arrested.
Governor Briscoe and Speaker
Clayton are proposing to pass new
laws aimed at the tip of the iceberg
(the approhately 10% of crime
that eventually makes it to the
courtroom). These laws would
cleady have no discernible impact
on the crime rate.
MANDATORY AND LONGER
PRISON TERMS ARE NO DETERRENT: Richard A. McGee, the
correctional expert who was the
organizer and Brsi warden of the
New York City Penitentiary at
Riker's Island in 1935, &airman of
the California Board of Corrections
from 1944 to 1967, director of the
California Department of Corrections from 1944 to 1961, and president and founder of the American
Justice Institute has concluded that
making prison sentences mandatow for the most serious crimes
w&ld not decrease the rate of
those crimes. He points to the
a b y s d failure of New York's
"habitual offender statutes," and
notes the new (1973) New York
"second offender" a d (similar to
the Governor's proposal) which is
"raising havoc in the whole system by inaeasing the number of
days from arrest to adjudication,
reducing guilty pleas, clogging the
detention jails, and increasing the
prison population" without reduc-'
ing the relevant crime rates.
McGee, 'Taking Factual Aim at
the Crime Myths,"
TRIAL
MAGAZINE, Mar., 1976.
McGee takes note of the tendency of politician6 to ignore fads
and experience, raising the
maximum and minimum penalty
or prohibiting the granting of probation for cerkain nimes. Citing
studies, McGee concludes that
harsh penalties dictated by stat-

,

Utes have no unique deterrent effed. McGee, 'Taking Factual AFm
at the Crime Myths," supra.
Sir Robert Mark, Chief of London's Scotland Yard concludes
&at the best deterrent is increasing the likelihood of being caught
rather than increasing the
punishment.
"Certainty
of
Punishment is Best Deterrent to
Crime," US. NEWS & WORLD
REPORT, May 10,1976.
A November 19,1975 editorial in
the Dallas Morning News pointed
out that "It is generally agreed that
mift and certain punishment is the
greatest deterrent to crime." Testifying before the Legblative Task
Force on Crime in Houston on
June 14,1976, Houston D i e c t Attorney Carol Vance also urged
speedy punishment by requir'mg
bialwithin 60 to 90 days of arrest.
Citing a recent study by the Law
Enfomement Assistance Administration, the September 28, 1976
issue of the Dallas Times Herald
reported that the natinnally publidzed strict drug law in New
York, providing mandatory penalties without probation, had put
fewer criminals hehind bars than
the milder statute it replaced. The
study concluded that the strid
laws carrying Me sentences for
some drug offenses had failed to
a d as a detement. Additionally,
the 555 million funded for new
courts and judges had not sped
the disposition of cases because
the new harsh law is forcing more
cases to trial without guilty pleas.
A backlog of cases has resulted.
Trials doubled from 1973 to 1974
and tripled from 1973 to 1975.
As pointed out in "The Guns of
Baston," W,Aug. 2, 1976, the
Massachusetts gun law adding a
mandatory two-five years for
felonies committed while carrying
a firearm have failed to a d as a deterrent to premeditated crimes.
If longprison t e r n were the deterrent they are thought to be, it
would make no sense that
America, with its tough murder
statutes,
would
have
8.2
homicides per 1,000 people while
West Germany, with a maximum

murder stetutes than the U
have murder rates less than 25'j
thatof theU.S. "Crime&
forcement," ENCYCLO
BRITANNICA, 1976 Book of
Year 214,215.
Other authdritative s
pointing to the folly of the
sentences proposals include:
J. P. Conrad, CRIME & IT
CONSEQUENCES:
INTERNATIONAL SURVEY
OF A'ITITUDES & PRACTICES (1965);
European Committee an
Crime Problems, Council oh
Europe, THE EFFEC!F&
NESS OF PUNISHMENT &"
OTHER MEASURES OPTREATMENT (1967);
D. Glaser, THE EFFECTIVENESS OF A PRISON &
PAROLE SYSTEM (1964);
K. Menninger, THE CRWLE'
OF PUNISHMENT (1968);
Task Force on Corrections,,(
President's Commission on1
Law Enforcement and the
Administration of Justice,
THE TASK FORCE REPQBT
( U U v E IN A FREE SOCIEIY)
(1967); and
Tex. Dept. of Corrections, Research and Development Division, Special Study No. 20F
"Recidivism: A Follow-CJp
Study of 837 Inmates Released
from T.D.C. in 1969" (July, ,
1976) showing a 40% recidivism rate among prisoners ,
released after full term and
27% recidivism rate among
those paroled.

Multi-Million Dollar Polifiml
Rhetoric
As the New York
clearly demonstrates,
courts, prosecutors, an
defense attorneys w
quired to support the
load created by the propo
crime parkage. In New York,
million additional funding

year for the courts was not
enough. As pointed out by District
Attorney Vance of Houston, Texas
courts are already overcrowded.
The Governor's proposals will eascost over $55 million annually
court costs at the trial level.
Much of this burden, if not all, will
fall on county governments.
The Texas Court of Criminal
Appeals is the most overloaded
appeals court in the nation. More
trials will mean more appeals,
more county expense for attorneys to represent indigents on appeal and much more for a greatly
expanded Court of Criminal Appeals. The Crime package proponents do not mention where this
money will come from.
The heavier trial backlog and the
denial of bail section of the Governor's crime package will increase
the jail population adding still
further to expenses shouldered by
the counties for this experiment.
Already several Texas counties
have felt the crunch of federal
court supervision to alleviate overcrowded conditions in their jails.
Many millions of dollars will be
needed to provide adequate jails,
ards, food, etc. for the
usands of prisoners that will be
ded to the jail population across
the state.
The largest bill will be presented
to the taxpayers by the Texas Department of Corrections. Although
T.D.C. director W. J. Estelle, Jr.
has pointed out that about 40% of
the present prison population
could be returned to soaety today
without danger to other citizens
("Prison Reform: Stay Close to
Home," Dallas Morning News,
Feb. 12, 1976), the Governor's
plans call only for adding still
more inmates.
Greater than one-half of the
1,300,000 offenders handled daily
by the U.S. penal system are on
probation or parole. "Prison and
Penology," 14 ENCYCLOPAEDIA
BRITANNICA 1097, 1103 (1975),
Governor Briscoe's crime package
would eliminate probation and
parole in many instances and
lengthen the prison terms in still

@!

more cases. The added costs to the
T.D.C. could easily top $100,000
per year (based on conservative estimates derived from the California experiment).
California has a prison system
only slightly larger than the
T.D.C., and Texas is rapidly catching up. No other state has so large
a corrections system. Gettinger,
"U.S. Prison Population Hits AUTime High,"
CORRECTIONS
MAGAZINE, Mar., 1976. It has
been estimated that California's
new law providing mandatory
prison sentences for felonies
committed with a dangerous
weapon (Remember: such a proposal is only part of the Governor's
crime package) would more than
double the annual state intake if it
were applied only to armed robbery offenses. Thus without counting the additional inmates sentenced for other felonies with' a
firearm, the people of California
may have to pay an additional 314
of a billion dollars annually as a result of their new mandatory sentencing statute for felonies with a
firearm. McGee, "Taking Factual
Aim at the Crime Myths," TRIAL
MAGAZINE, Mar., 1975.
T.D.C. has a 55 million dollar
operating budget for 1976. It will
request 211 million for 1977 (to include construction of a new facility
to house inmates entering under
existing laws) and 116 million for
1978 (not including additional
costs necessary if the Governor's
crime package is enacted). "1975
Annual
Statistical
Report,"
T.D.C., Research & Development
Division. If the Governor's crime
package is enacted, Texans will
have to pay hundreds of millions
of dollars just to beef up their
courts and jails. The cost to enlarge the T.D.C. would likely run
in the billions of dollars. This is too
great a cost for an experiment
doomed to failure. Texans will pay
more, justice will not be served,
and the crime rate will be unafTected.
Note: Re. the unmnstitutionality of the legislature prohibiting parole, see discussion in this
series of papers entitled "Automatic Increase in
Penalties for Crimes with Guns."

AUTOMATIC INCREASE IN
PENALTIES FOR CRIMES
WITH GUNS
Governor-Speaker Proposals
The "anti-crime package" has
two proposals aimed at deterring
the dse of deadly weapons in the
commission of felonies:
One would add a provision
(312.46) to the Texas Penal Code
providing that "If it is shown on
the trial of a felony other than a
capital felony that the defendant
used or exhibited a deadly weapon
during the commission of the
felony, he shall be punished by
confinement in the Texas Department of Corrections for two years in
addition to the punishment assessed
against him by the sentencing authority for the underlying felony
[emphasis added]."
The second would also amend
(article 42.12) the Code of Criminal
Procedure to deny probation or
parole to a convicted felon if it is
shown at his trial that he "used or
exhibited a deadly weapon during
the commission of the felony ."
The purpose of the proposed
legislation is to deter felons from
using deadly weapons by providing harsher penalties where they
are used.
Present Texas Law
Under the Texas Penal Code
crimes are carefully classified in
terms of the seriousness of the
offense-the more serious the offense, the greater the severity of
the punishment.
Today in Texas, without changing the law, judges and juries have
the option of increasing sentences
if guns are used. Many crimes already receive a more serious classification based on the use of a
deadly weapon. Robbely and
burglary are examples. TEXAS
PENAL CODE 629.02 classifies
simple robbery as a second-degree
felony while 529.03 upgrades rob-

.,

bery to aggravated robbery, a
fist-degree felony, if a deadly
weapon is used or exhibited.
TEXAS PENAL CODE 530.02 classifies burglary as a second-degree
felony butinaeases it to a firstdegree felony if the burglar is
armed with explosives or a deadly
weapon. A second-degree felony
is punishable by confinement for a
term of from 2 to 20 years; a firstdegree felony is punishable by
confinement for a term of from 5 to
99 years or life. TEX. PEN. CODE,
s12.32 and 12.33.
The Massachusetts Example
California and Massachusetts
have enacted laws similar to those
proposed by Governor Briscoe and
Speaker Clayton. Although the
California law is too new to yield
and meaningful results, a recent
study of the older Massachusetts
law [ANN. LAWS OF MASS. ch.
265, 5188 (effect. Nov. 13, 1974)
and the "Bartley-Fox law" (effect.
April 1, 1975)] has revealed that
more time (in prison) does not qua1
1 6 s crime.

The Massachusetts law is stricter
than the proposed Texas law. 5188
rovides additional "pen time" of
Lorn two to five years without
probation or parole for anyone
using a firearm in the commission
of a felony. The Bartley-Fox law
imposes a mandatory one year
sentence for carrying a gun without the required permit.
According to a study of Boston
Crime by H m a r d Law School's
Center for Criminal Justice, the
518B law is an apparent failure at
lessening the use of firearms in
felonies while the Bartley-Fox law
has been partially successful.
Texans should note that the
Massachusetts law has resulted in
no drop in the use of guns in premeditated crimes like armed robbery. "The Guns of Boston,"
TIME, Aug. 2, 1976. In the words
of Boston's Assistant Police Commissioner, Gary Hayes, "People ,
want to point to Massachusetts
and say, Look, here is a gun law
that works. But the reality is that
the law is not a deterrent. What's
more, the law has definite drawbacks because it has become a substitute for meaningful gun con-

trol." W a s s e m , "Gun Law
Failure," THE PROGRESSIVE,
Apr. 1976.

Throwing Good Money After Bad
Texans now pay to imprison
some 19,000 offenders. Gettinger,
"U.S.Prison Population Hits AUTime High,"
CORRECTIONS
MAGAZINE, Mar. 1976. The
Texas Department of Corrections
(TDC) estimates that by 1980 its
inmate population will exceed
24,000. "1975 Annual Statistical
Report," T.D.C., Research and
Development
Division.
The
T.D.C. operating budget for 1976
is $55,000,000. The suggested
budget for 1977 is $211,000,000 (including cost of one additional
prison) with an additional
$116,000,000 for 1978. Not included in these figures are the
costs of maintaining the court system which sentences these offenders to T.D.C.
The
Governor's
proposals
would dramahally increase the
costs in the courts and the T.D.C.
The great bulk of criminal cases
(90% plus) are not tried but concluded by pleas of guilty. A mandatory sentence without probation
or parole as proposed by the Governor would force more cases to
trial. One trial takes longer than
100 guilty pleas; increasing the
number of trials will require more
money for more judges, more
lawyers, and more juries. The taxpayer will pay these expenses.
The leading experts in penology
agree that sending more offenders
to prison for longer sentences will
not cut the rise in crime. "Crime
Control: We Get What We Pay
For," Dallas Morning News, Feb.
23, 1976; "Prison Reform: Stay
Close to Home," Dallas Morning
News, Feb. 12,1976; McGee, "Taking Factual Aim at Crime Mytks,"
TRIAL MAGAZINE, Mar. 1976.
The appropriate punishment
should be left to a jury of Texas
citizens as provided by current
law.

government "shall

including parole, in the
as chief executive, subje
recommendations of the

crimes.

&cipline and encourazinz
dersAtoimprove thems&&
in custody. To deprive our
officials of their best tool for
trolling inmates creates prob
not justified by any benefit o
proposed law.

NO BAIL FOR SECOND
OFFENDERS
Governor-Speaker Proposals
The proposed law (eons
tional amendment) would
"any judge of a court of recor
magistrate in this state'' dis
to deny bail in a non-capital
"any person accused of a
. . . who has been previ
vided of a felony . . . after
ing, and upon evidence s
tially showing the guilt
accused."
Present Bail Law of Texas
Presently, the Texas Cons
tion permits denial of bail to a

1

son accused of a felony who has
twice before been convicted of
felonies. TEX. CONST. art. 1,
s l l a , Additionally, a convicted
felon on probation accused of
another offense is not entitled to
bad. Ex parteJones, 460 S.W.2d 428
(Tex.Crim.App. 1970.) And a convicted felon sentenced to over 15
years confinement is not entitled
to bail pending appeal.

@

Obsemafirms
Denial of bail to an accused who
has twice before been convicted of
a felony has been held constitutional in Ex parte Miles,474 S.W.2d
224 (Tex.Crim.App. 1971) as a
"reasonable and substantial classification."
A constitutional amendment
permitting denial of bail to an atcused with only one prior felony
conviction is not so clearly warranted. The existing article i l a is
rarely used by prosecutors.
Enacted twenty years ago, only
one case decided under article l l a
is listed. V.A.T.S., CONST, art.
l l a and case cited therein;
Shepard's Texas Citations. IfTexas
district attorneys are unwilling to
enforce art. l l a and protect the
public from two-time felons .accused a third time, they are less
likely to act under a new "article l l a
to protect the public from one-time
felons who are charged only a second time. Apparently, the Governor should be urging district attorneys to enforce existing article
1la rather than asking Texans to
approve another constitutional
amendment.
Commercial bailbondsmen are
cautious about guaranteeing the
appearance of defendants who are
exconvicts and, therefore, more
Wely to be sentenced to severe
punishment if convicted. They
fear the ex-offender's natural reluctance to appear for trial and
sentencing. Consequently, there
exists under present bail bonding
practice realization of the policy of
the proposed amendment. This

a

may be one reason why the present law is seldom used; it is seldom needed.
Unwritten Bail Proposals
According to public statements
by the Governor and Speaker,
they are also proposing that
judges be given discretion to deny
bail to those wrested while on bail
for a pending felony case. Although no draft of such a proposal
is yet available, a few observations
are in order.
Obsevvations
Denying or revoking bail greatly
increases the defendant's chances
of conviction andlor denial of probation. According to the REPORT
OF THE COMMITTEE ON THE
ADMINISTRATION OF BAIL OF
THE JUNIOR BAR SECTION OF
THE BAR ASSOCIATION OF
THE DISTRICT OF COLUMBIA
(1963), 25 percent of the people released on bail received probation
while only 6 percent of those detained received probation. The
figures of another study show that
only 52 percent of bailed defendants, as opposed to 82 percent of
jailed defendants, were convicted.
Foote, "Compelling Appearance
in Court, Administration of Bail in
Philadelphia," 102 U.PA.L. REV.
1031,1051-52 (1954). These figures
indicate that two men accused or
convicted of the same crime will
receive different treatment by the
court simply because one was free
on bail and the other detained.
Although denying or revoking
the bail of certain aiminal defendants in order to protect the public
is a valid state interest, it should be
substantially restricted. "Where
there is a significant encroachment
upon personal liberty, the state
may prevail only upon showing a
subordinating interest which is
mmpelling." Terry v. Ohio, 392
U.S. 1(1968). Senator Ervin points
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Austin, Texas 78701

EXPANDED WIRETAPPING
AUTHORITY

out that only 6 percent of those on
pretrial release for felonies will be
convicted of committing another
felony during their release. This
figure drops to less than 4 percent
for violent and dangerous crimes.
116 CONG. REC. 10825 (1970).
Another study showed that only
7.5 percent of persons released on
felony charges were rearrested (as
opposed to convidea) and only 4.5
percent of the defendants studied
committed crimes of actual or potential violence. D.C. CRIME
COMM. 513,931. Since it would be
impossible to determine who
would commit another crime,
there is a great likelihood that innocent people could suffer from
wrongful detention.
One who is free on bail should
not have his bail revoked merely
because he has been amsted for
another crime. An arrest is only a
determination by the police that a
wrongful a d could have been
committed. The validity of the
charge of a subsequent offense
should be shown to the satisfaction of a court or grand jury before
any right is abridged.
Denial or revocation of bail
presents other problems. The already crowded jails will experience a swell in population and
there will be an additional burden
on the courts. But a consideration
of far greater importance is that
the defendant is denied due process of law. He is deprived of his
liberty before conviction and is
therefore undergoing punishment
before being proven guilty. This is
totally out of harmony with the
presumption of innocence and
should be allowed only in the most
extreme cases.

Conclnsion
The current sections of the Texas
Constitution relating to bail
adequately protect both society
and the individual. Society is protetted in that inherently dangerous persons may be denied bail by
the courts if prosecutors enforce
the existing law. Therefore the
proposed constitutional amendment should be rejected in favor of
required enforcement of existing
article lla.

Present Law of Wiretawing
Federal law dominates and controls the law of wiretapping in the
United States. Signed into law
June 19, 1968, Title III of the OMNIBUS CRIME CONTROL AND
SAFE STREETS ACTS OF 1968 (18
U.S.C. $§2510-2520) was enacted
to curb and control wiretapping.
Lengthy congressional hearings
receding enactment of the bill
had revealed "extensive wiretapping camed on without legal sanctions." Title III, §801(a).
In essence, Title III prohibits the
electronic interception of tdephone messages withmrt the consent
of one of the parties except as permitted by 9516. 18 U.S.C. 52511 (2)
(c). 32516 permits the federal Attorney General or his designee to
authorize application to a federal
judge for a wiretap to investigate a
wide variety of crimes, including
organized crime. 18 U.S.C. 52516
(1) (a) - (g). It further permits the
state attorney general or county
district attorney to authorize application to a state court judge for a
wiretap if the state enacts a law
permitting such wiretapping. 18
U.S.C. 9516 (2). Twenty-one
states have enacted such statutes
while the majority have declined
to do so. REPORT OF THE NATIONAL
COMMISSION FOR
.- - - - -THE REVEW OF FEDERAL AND
STATE LAWS RELATING TO
WIRETAPPING AND ELECTRONIC
SURVEILLANCE;
Waqhineton: 1976 [hereafter NWC

'

Obseruations
First, State law enforcement
agencies are now permitted (without any new legidation) to listen to
and record telephone conversations (or "bug" other conversations) with the consent of one of
the parties. Thus undercover work
of this type is unaffected by the
federal statute and requires no
court approval. For example, a
local police agent can call in an illegal bet to a bookie, and the ensuing conversation mav be leaallv
"&;;gged."
Next, the narcotics traffic and
organized crime activity to which
the Governor and Speaker point

- .

as mating the need for a staM
wiretapping statute are atready
subject to wiretapping by federal
agents under the express terms of
the federal statute. These should
be left to federal authority rather )
than used as an excuse to permit
local police to become embroiled
in such activity unnecessarily.
Federal-state cooperation would
suffice-without duplication of
expense.
Last, members of local Texas
police departments have demonstrated their willingess to violate
the bounds of the law by illegally
ordering and using electronic surveillance equipment. NWC REPORT at pp. 20, 164 and 170. Just
this year, Texans watched their
televisions in bewilderment as
several police departments across
the state surrendered illegal electronic surveillance equipment. In
February, 1974, nine Houston
police officers were indicted by a
federal Grand Jury for violations of
the Civil Rights Act based on illegal electronic surveillance. In
December of 1975, ten present or
former Houston police officers, including two lieutenants, were indicted by a federal grand jury for
illegal wiretapping and conspiracy
to wiretap. The harsh realities of @)
these abuses should make Texans
think twice before tempting local
police with equipment so easily
misused to invade personal privacy.

C

ORAL CONFESSIONS
Governor-Speaker Proposals
As part of the anti-aime package, the Governor recommends
"that Texas join the other fortynine states and the federal government in allowing the introduction of voluntary oral confessions
in criminal trials."
In a press conference release on
Friday, February 27, 1976, House
Speaker Bill Clayton announced
formation of a "Special House task
force on Crime and its Control" to
serve as a vehicle for drafting the
1977 anti-crime package. Speaker

Clayton joined Governor Briswe
in calling for the admission of oral
confessions in Texas criminal
trials. According to Clayton,
"Texas is . . the only state that
a f e q u i r e s a confession to be in writmg before it is admissible in
court."
From listening to the statements
of the Governor and the Speaker,
a person unfamiliar with Texas'
law of confessions might mistakenly beheve that only a written
confession of a criminal defendant
is admissible against h i in a trial.
Since that is not the current law in
Texas, a brief review of Texas'
existing law of confessions is in
order.

.

Presmi Texas Law Of Confesswns
Texas' Code of Criminal Procedure, article 38.22, as amended in
1967, declares that a voluntary oral
confession made by a person in
police custody or in confinement is
admissible where "the defendant
makes a statement of fads or circumstances that are found to be
true, which conduce to establish
his g d t , such as the finding of secreted or stolen property, or the
instrument with which he states
@the offense was committed." TEX.
C.C.P. art. 3822(e). In a nutshell,
this subsection of the artiele requires only that the oral confession
of an arrested defendant lead to
the discovery of corrobora!ing evidence.
The layman can better understand this requirement of corroboration of post-arrest oral confessions if explained by example:

@

Ed Wilson is arrested for
murder, and, after being advised of his constitutional
rights, he orally confesses to a
police officer. He tells the
officer that after stabbing the
victim, he drove away in the
victim's auto and parked it at
a @en location. The car is
discovered in the police impound area, having been impounded from the location
where Ed Wilson had told the
officers he hadleft it. The tracing of the auto to the location
given in the confession is
sufficient corroboration to

permit use of Ed's oral confession against him at his murder
trial.
Wilson u. State, 473 S.W.2d
532 (Tex.Crim.App. 1971.)
A body is discovered
wrapped in a sleeping bag
and bound with rope. It is
partially covered with a
board. A suspect is arrested
and advised of his constitutional rights. The suspect
orally confesses in the police
squad car, explaining, among
other things, that the board
wvering the body came from
a particular location in his
home. A check by police reveals that the board found
on the body did come from
the location described by the
suspect. This was adequate
corroboration of the oral wnfession to permit its use
azainst the defendant at his.
A r d e r trial.
Chase u. State, 508 S.W.2d
605 (TexCrimApp. 1974),
cert. den. 419 U.S. 840.
A suspect is arrested in
connection with a robbery
murder. After he receives his
constitutional warnings, he
orally confesses. Based on information given in the confession, the police recover a
wristwatch belonging to the
decedent. The watch corroborates the suspect's oral confession which is thereby admissible against him.
Moreno u. State, 511 S.W.2d
273 (Tex.Gim.App. 1974.)
Other examples would include
recovery of a get-away car,
weapon, burglar's tools, etc. used
m the crime and discovered directly or indirectly through information provided in the oral confession.
Texans have recently learned
that the President of the United
, States lied to cover-up criminal activity; Texas police departments
have ordered and used wiretapping and bugging equipment despite the illegality of its use; and
Texas police
officers have

"planted" drugs on persons or
their property to support convictions. In view of these demonstrated flaws among a misguided
few of our most trusted public
servants, the Texas legislature has
demonstrated its wisdom in requiring corroborating evidence to
support an oral confession.
The a i m of the present Texas
oral confession law is to protect
against such abuses. The requirement of corroboration is intended
to discourage an overzealous or
malicious policeman from manufacturing a confession. The accused's signature on a written confession is suffiaent assurance of
reliability so that no extra guarantee of trustworthiness is required
for confessions in writing.
Before 1967 the Texas oral confession law contained another
safeguard hides comborafiun: the
requirement that the oral cohfessions be witnessed by someone
other than a policeman. TEX.
C.C.P. art. 38.22 (1965). This requirement was eliminated by the
Legislature in 1967 as an accommodation to law enforcement,
leaving corroboration as the only
remaining guarantee of reliability.
The article 38.22(e) corroborated
confession is NOT the only oral
confession permitted under Texas
law. Under the rubric of "res gestae," "spontaneous utterances" of
the accused [Rubmstein U. State,
407 S.W.2d 793 (Tex.Gim.App.
19661.1 and words of the accused
f o m G part of the crime ["verbal
act doctrine", Ramos v. State, 419
S.W.2d 359 (Tex.Gim.App. 1967)]
are admissible aeainst him in a
C.C.P. art.
criminal trial. SX.
38.22(f); Beam u. State, 5M) S.W.2d
803 (Tex.Crim.App. 1973); Anderson u. State, 479 S.W.2d 57
(Tex.Crim.App. 1972).
Spontaneous utterances and
verbal acts are broadly classified as
"res gestae of the offense" and
"res gestae of arrest" by the legislature and the courts. See
V A T S . , C.C.P. Art. 38.22(0 and
cases cited therein.
The paramount factor of quahfy
ing as (nonverbal act) res gestae is
"spontaneity" of the defendant's
statement, i.e. whether it was the
result of impulse rather than reason and reflection. Fish v. State,

432 S.W.2d 912 (Tex.Gim.App.
1968); Fowler v. State, 379 S.W.2d
345 (Tex,Crim.App. 1964). These
spontaneous utterances need not
be vdunteered by the defendant;
answers to the questions of law
officers may qualify. Mmrev. State,
440 S.W.2d 643 (Tex.Crim.App.
1969). Even statements made after
arrest may qualifyas "res gestae of
arrest", i.e. spontaneously made
during the excitement pf arrest
(a ain the test is spontaneity.)
P i h e r u. State, 503 S.W.2d 547
(Tex.Crim.App. 1974).
Again examples may aid those
unfamiliar with Texas criminal
law:
The accused is arrested in
his home and taken by palice
to a waiting squad car. Upon
seeing his brother under arrest in the squad car, the accused says, '3e didn't do it, I
did." This oral statement is
admissible as part of the res
gestae of the arrest.
Richard v. State, 524 S.W.2d
67 (Tex.Cxim.App. 1975).
The accused is arrested in
Fort Worth one week after an
unsolved slaying in Dallas.
After being advised that anything he said could be used
against him, the accused tells
the officer, "I'm gIad you got
me." In response to the arresting officer's asking 'Why are
you so glad I got you?", the
accused confessed. His statements were admissible as part
of the res gestae of arrest.
Moore v. State, 440 S.W.2d
643 (Tex.Crim.App. 1969).
The accused, not yet under
arrest, is asked questions at
the scene of the crime within a
relatively short time after the
criminal act. He orally confesses or makes incriminating
statements. His oral confession or statements are admissible against him.
Long v. State, 429 S.W.2d
157 (Tex.Crim.App. 1968);
Cathoun v. State, 466 S.W.2d
304 (Tex.Crim.App.) 1971).

As can be seen from the foregoing discussion, the assertions of
the Governor and Speaker that
Texas law does not permit use of
the accused's oral confession
against him are misleading.
Stripped of refinements, oral confessions are today admissible in
Texas if made spontaneously at
the scene of the crime or at the
time of arrest or are shown to be
accurate by some other ("corroborating") evidence.
The Governor-Speaker Proposal
Under the proposed law, a voluntary oral confession given after
the excitement of the offense and
arrest have passed and which fails
to lead the police to any corroborating evidence becomes admissible.
This proposal would strip Tex&s of a valuable safeguard-a
safeguard against police created
confessions--a safeward that has
enabled Texans to b&er trust their
law officers by denying the misguided or malevolent officer the
temptation to lie in order to solve a
difficult case.

-

Federal Law; Law of Other States
Other Procedural Safeguards
Federal law and the laws of several states provide the accused the
procedural safeguard of prompt
presentation before a magistrate.
Other states have provided h i nal penalties for law officers who
violate the rights of the accused.
The Governor, Speakei Clayton
and supporters of the "crime
package" point to the law of the
federal government and other
states, and urge that Texas join
with them in permitting use of oral
confessions. As has been pointed
out, Texas, with its res gestae and
corroborated oral confession rules,
permits ue of a wide range of oral
confessions. While it is true that
federal statutes and other state
statutes permit admission of the
,oral confessions sought to be made
admissible by the Governor'sprop o d , it is also true that they generally do not permit use of such a
broad range of res gestae statements. More importantly, the federal statute and those of many

states contain other procedural
safeguards designed to protect
citizens from police abuses similar
to those at which Texas' oral confession statute is aimed.
The federal statute, 18 U . S . C . ~
53501 (in the District of Columbia
see also REV. STAT., §4-140a),
contains a proapt presmtation requtrmevrf that officers present the
accused before a magistrate (who
advises the accused of the charge
against him, sets bail, etc.) within
six hours immediately following
arrest. A delay in presentment beyond this six hours is permitted
only where the trial judge finds
the delay reasonable considering
the distance to be traveled and the
means of transportation available.
18 U.S.C. $3501. In the District of
Columbia, an absolute three hour
time limit from arrest to presentment before a magistrate is imposed by 54-140a of the District's
Revised Statutes. Any confession,
written or oral, obtained from an
accused who has not been presented before a magistrate within
this time limit is inadmissible
against him. (The D.C. statute also
provides that in the case of any arresked person who is released
without being charged with a @
crime, his detention shall not be
recorded as an arrest in any official
record).
Although citizens of Texas are
protected by the federal statute in
federal arrests, they are not similarly protected in state and local
police arrests by any state law.
V.A.T.S., C.C.P. art. 15.17 and
cases cited therein.
Several states have seen fit to
follow the example of the federal
law by requiringprompt presentation of the accused to a magistrate.
INDIANA'S REVISED STATUTES, $35-5-5-3 (1969) uses the
same time limit as the federal
statutesix hours or reasonable
additional time considering distance to be traveled and available
transportation.

Perhaps Fllso the p 1 9 @ requisn'uanr af an indt@ndenf witness tr, oral mfessibns d d be
r@simedto the lw in plae of corrobomtion. b t k r yet, thenew law
@ d d M UIM tbat otal c-ions
be r e
d either on tape or by a
stenographer, Such a prmdure
w d d safeguard %;tinst faulty
merarlea, standw&e police pmc e k e a sfatewide, and pmteci the
amused against the danger of the
police fabricating a confes~bn
a g d t him The Ciovmoor's&ce
and the Texas Ckimhal Justice
Coma1 (which dmte federal
L.E.A.A. h d s ) tould fund the
aquisition of cassette raaders
for patrol vehicles and equipment
for sM0hh~W intermgation*
such as e
6deoiape
eamefas, which would be supedm
even to cormbo&ion as an a m r anwe af r
e
f
i
m
.
(Such approaches affosd Teacstfis
a more effective: sizfeguivd than
afminaf%B abusive pa&e conunder the
duck. A P r i d s&*
old penal code aimed at Texas law
officers who use force to extra& a
mnfemim p-d
unenfatreable.
E i l a M in 1923, only one case is
listed as haxdqjpen prweated.
V.A.T.S., FEN CQDE art. 1557
(lW)repealed
,
effective Jan. 1,
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MEMBERSHIP
DIRErnRY
The new 1976-f937 membership directory for the TCDLA
is be'% p e p d . If you have
changed p u r address ar phone
nmbe~
plezae cantad B~enda
Voe&errmembership aecre-,
at the Associatioft o@ces by
Deeemkr 1, 1976. If you do
not request the c
h
a
w the old
address an$ p h e numbem
win used.

JaworskiResponds
J u l y 1 9 , 1976

Editor
Voice f o r t h e Defense
Texas Criminal Defense Lawyers Association
S u i t e 1632, American Bank Tower
A u s t i n , Texas 78701
My a t t e n t i o n has been c a l l e d t o an
a r t i c l e appearing i n t h e J u l y , 1976 i s s u e o f
"Voice f o r t h e Defense,'' w r i t t e n by J o e l W .
Westbrook and Jay Lawrence Westbrook, n e i t h e r
of whom I know. My r e a c t i o n t o t h e a r t i c l e
i s t h a t t h e s u b j e c t was n o t only s l o p p i l y
researched but appears t o have been w r i t t e n f o r
t h e purpose of p r e s e n t i n g a s l a n t e d submission
of t h e i s s u e , a s I s h a l l show i n my comments
below. Before doing s o , I should add t h a t t h e
a u t h o r s d i d n o t extend t o m e t h e c o u r t e s y of an
i n t e r v i e w on t h e i r a r t i c l e . Nor d i d you g i v e me
an opportunity t o respond, which i s r a t h e r unusual
i n view of t h e n a t u r e of t h e c r i t i c i s m . My i n i t i a l
r e a c t i o n was t o i g n o r e t h i s p e t t y e f f o r t t o d i s t o r t
historv--then I thouqht of t h e many f r i e n d s I have
i n yo& Association f g r e a t l y r e s p e c t and admire
and it i s t o them t h a t I address t h i s r e p l y .
I n December, following my d e c i s i o n i n
October t h a t t h e Nixon pardon was c o n s t i t u t i o n a l l y
w ~ t h i nt h e power of t h e - p r e s i d e n t t o e x e r c i s e , t h e
United S t a t e s Supreme Court, i n t h e s i c k c a s e
( 9 5 S . c t . 379), s t a t e d t h a t any l i n i t a t I t i 5 on t h e
power t o pardon must be found i n t h e C o n s t i t u t i o n .
I f t h e a u t h o r s of t h e a r t i c l e had been i n t e r e s t e d
i n what t h e C o n s t i t u t i o n s a i d and had c o n s u l t e d i t s
p r o v i s i o n s , t h e y would have found t h a t t h e r e i s no
such l i m i t a t i o n .
How s t r a n g e t h a t t h e a u t h o r s d i d
n o t a l l u d e , t o t h i s pronouncement i n t h e i r a r t i c l e !
Are they i g n o r a n t of i t , o r d i d they d e c i d e t o shun
it?
I f they were aware of t h e S&ch_clf c a s e ,
one is caused t o wonder why t h e a u t h o r s would quote
t h e Time magazine e x c e r p t i n which I s a i d "The

(Editor's Note: The VOICE has received the following response from
Eorrner Special Watergate Prosecutor
Leon Jaworski to an attide appearing
in the July, 1976, VOICE. In the interest of fairness and objectivity, Mr.
Jaworski's letter is pnnted herew~thin
toto.)

pardoning power h a s no l i m i t a t i o n s whatsoever.",
t h e n f a i l t o q u o t e t h e subsequent Supreme Court
pronouncement t o t h e same e f f e c t .
Xy s u c c e s s o r , Henry Xuth, who went i n t o
t h i s i s s u e independently ( I r e s i g n e d s h o r t l y a f t e r
t h e p a r d o n ) , p u b l i c l y took p r e c i s e l y t h e same p o s i t i o n a s had I . He served f o r a f u l l y e a r a f t e r my
r e s i a n a t i o n . and C h a r l e s Ruff. a ~ r o f e s s o ra t
Georgetown U n i v e r s i t y and R u t h ' s s u c c e s s o r , a l s o has
followed Ruth's and mu ~ o s i t i o n . E i t h e r o f them was
a t l i b e r t y t o a t t a c k t h e pardon--yet t h i s b i a s e d
a r t i c l e h a s it appear a s i f I--and I alone--could
have questioned t h e pardon.
I n s t e a d of commenting
on t h i s unanimous s u c c e s s i o n o f views, your f a i r minded a u t h o r s ignored them and chose t o r e f e r t o
t h e cenments o f a c o n t r o v e r s i a l former Assistant
D i s t r i c t Attorney, who was dismissed from o f f i c e .
<

Although n o t n e c e s s a r y , I should add
t h a t t h e i n t e n t o f t h e S p e c i a l P r o s e c u t o r ' s Charter-o f which t h e a u t h o r s make s o much--is b e t t e r known t o
re than t o t h e s e o u t s i d e r s . I p a r t i c i p a t e d i n i t s
d r a f t i n g and a t no t i m e was t h e r e t h e s l i g h t e s t i n t e n t
t o d e p r i v e t h e P r e s ~ d e n to f t h e pardoning power. Had
an e f f o r t been made t o e x e r c i s e such an i n t e n t , it
would have been of no v a l u e , a s i s s o c l e a r l y shown
by United S t a t e s Supreme Court i n t e r p r e t a t i o n i n t h e
Schick c a s e .
I r e q u e s t t h a t t h i s l e t t e r be p u b l i s h e d i n
your n e x t i s s u e and g i v e n t h e same prominence a s t h e
I t h a s been my e x p e r i e n c e
a r t i c l e you p u b l i s h e d .
t h a t i n i n s t a n c e s o f criticisms of t h i s n a t u r e ,
e d i t o r s a f f o r d t h e a d v e r s e p a r t y an o p p o r t u n i t y t o
comment o r r e p l y . I wonder why you d i d n o t do s o i n
t h i s i n s t a n c e . I wonder, a l s o , how t h i s a r t i c l e
e v e n t u a l l y found i t s way i n your columns--almost two
years a f t e r t h e f a c t .

I
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Hon.
Hon.
Hon.
Hon.
Hon.
Eon.

Fred Erisman
R ~ c h a r dHaynes
Fred A. Semaan
Clyde ?7oody
P h i l B urleson
C. Anthony F r i l o u x ,

Jr.

Did You Respond?
A. PARDON AND PAROLE SYSTEM
1. Should any certain class of
criminals not be paroled?
2. To what class of criminal
conviction should parole not
be granted, if any?
3. Should parole or probation
be automatically prohibited
for a felony conviction involving a firearm?
4. Should there be an automatic increase in a sentence
for a felony conviction involving a firearm?
5. Is the current system of pardons and parole too liberal?
6. If the current system of pardons and parole is too liberal, what is the best alternative?
7. Do you feel that the current
system of pardon and parole
favors particular types of
crimes?
8. Would making parole more
difficult serve as a detenent
to crime?

9. What percentage of criminal
offenses do you feel is committed by individuals on
parole?
10. Do you feel that a more liberal system of pardon and
parole will result in an increased crime rate?
11.Do you feel that the current
system of selecting members
of the Board of Pardons and
Parole is an efficient one?
12. Should the conditions of parole for repeat offenders be
more stringent than for first
offenders?
13. Should the Board of Pardons
and Parole be required to
review the record of each inmate at specific intervals? If
so, at what intervals?
14. Should the Board of Pardons
and Paroles be required to
notify an inmate within two
weeks of the rejection of parole of the reason thereof?

B. PENAL CODE REVISION
15. Should prison sentences be
mandatoly for offedem
convicted of crimes in which

-

a danzerous weapon is
used?
16. Should the use of wiretap
and electronic surveillance
be legal for law enforcement
purposes?
17. Have you any speci£ic recommendations for revision
of the Penal Code? If so,
please state your recommendation.
C. REVISION OF THE CODE OF
CRIMINAL PROCEDURE
18. Should the State have the
right to appeal?
19. Should bail be denied for repeat offenders?
20. Once bail has been made,
should the grand jury and
district attorney be prohibited from increasing and
changing the amount of bail?
21. Should withdrawal of guilty
pleas be permitted, upon

f

The Texas House of Representatives Interim Cgmmittee on
Criminal Jurisprudence sent the
following survey to Judges, Prosecutors and Defense Attorneys
across the state. The survey is
being used by the committee to
draft legislation for the upcoming
session but the Defense attorneys

have not all responded to the survey. If you have not responded
please do so; if you did not receive
a survey please reply and send responses to:
TCDLA
1632 American Bank Tower
Austin, Texas 78701

timely request, when the
trial judge rejects a plea bargain?
22. Should oral confessions be
admissible as evidence in
criminal cases?
23. Should the rule allowing juveniles to be tried as adults
in certain types of cases be
changed? If so, how?
24. Is the current method of appointing counsel for indigent persons equitable?
25. Should every attorney practicing within a particular
jurisdiction be available to
serve as Court appointed
counseI for indigent p a sons?
26. Should the jury selection
rocess be changed? If so,
tow?
27. Should the State be compelled to reveal the identity
of confidential informants in
certain kinds of cases? If so,
what kind?

29. Do you feel that more courts
are needed7
30. Do you feel that more money should be spent on increasing the number of law
enforcement officers?
31. Do you feel more money
should be spent on juvenile
delinquency prevention?
32. How much time should
elapse, at most, between indictment and trial?
33. Should capital convictions
be automatically appealed?
34.6hould victims of property
crimes be reimbursed by the
State?
35. Should the possession of
small amounts of marijuana
for personal use be decriminalized?
36. Should the courts be open
longer hours?
37. Should juvenile courts r e c
ords relating to juvenae offenders, when the person
judged delinquent reaches
his or her 23rd birthday, be

@

D. MODERNIZATION OF THE
CRIMINAL JUSTICE SYSTEM
28. What aspect of the criminal
justice system is most in
need of modernization?

expunged if the person has
no adult criminal record, has
no pending criminal complaints, and is not under the
jurisdiction of the Department of Corrections?
38. Should every State penal
and corrections institutions
formally promulgate and
publish rules and regulations regarding the rights,
privilegest duties and obligations of the inmate population?
39. Would the provision of conjugal visiting rights at State
correctional institutions reduce the inadenee of homosexuality?
40. Should more half-way
houses for pre-delinquent
juveniles be provided?
41. Should some type of incentive be provided for employers who hire ex-convicts or
persons on parole or pmbation?
42. Should the method of grand
jury selection be changed? If
so, why?

43. Should an office of Deputy
Attorney General for Giminal Affairs with authority
over all District Attorneys be
created with State wide iurisdiction?
44. Should the number of district courts trvine
" criminal
cases in the State be increased?
45. Should rehabilitation be
stressed more for first offenders?
46. Is there a need for a crime
accounting system which
would record every single
transaction within the total
criminal justice system?
47. Should defendants be given
credit for time served in jail
prior to sentencing?
48. Should additional prison
units be constructed?
3

E. REDUCING THE CRIME RATE
IN TEXAS
49. What are the maior causes of
crime?
50. Is there a causal relationship
between drug use and addiction and crime?
51. Are the current juvenile delinquency prevention efforts
ad&&?
52. Would outlawing of handeuns reduce the crime rate?
53. k o u l d the denial of bond to
an individual who commits
a crime while awaiting trial
on a previous crime reduce
the crime rate?
54. Would higher bail amounts
serve to reduce the crime
rate?
55. Would increased rehabilitation efforts in our prisons reduce the crime rate?
56. Could the aime rate be
lowered if it were more difficult to obtain parole?

HOW TO BREAK A
BREATHALYZER
Transcript of cross.examination of a BREATHALYZER operator and expee shawl many porsible mechanical and human error. which raise
REISONABLE DOUBT.
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57. Would speedier trials reduce
the crime rate?
58. Do you feel that electronic
eavesdropping should be
used to reduce the crimerate?
(
59. Should wolice forces be
regionaliz'ed?
60. Would anti-crime legislation
aimed at more incarceration,
such as mandatory add-on
sentences and denial of bail,
reduce the cnme problem?
61. Would the denial of probation for crimes involving the
use of firearms reduce the
crime rate for serious
crimes?
62. Would denial of bail for repeat offenders reduce crime?

Georgetown Law Journal
Circuit Note
Issue on Criminal Law
TCDLA has purchased a number of
copies of this outstanding issue of the
Georgetown Law Journal which outlines the United States Courts of Appeals 1974-1975 criminal law and
procedure cases. These are available
through the TCDLA office for $5.00
per copy. Please make your order
early as supplies are limited.
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Sentencinaand
BY
Gerald Applewhite

If an error occurs at the punishment hearing before a judge, the
case on a peal may be remanded
to the tria court for the proper assessment of punishment by the
judge. Johnson, 436 S.W.2d 906
(1968). Where the jury assesses
punishment, a new trial is required where error occurs during
the punishment hearing.
A defendant may, with the consent of the State, admit during the
punishment stage of a trial where
the court assesses punishment
that he is guilty of one or more unadjudicated offenses and request
that the court consider these in
determining the sentence for the
offense of which he has been
adjudged guilty. Prosecution is
barred for the unadjudicated offense if the court takes into account in sentencing. See Sec.
12.45. Tex.P.C.
section 3(a) of Article 37.07 defines the term "prior criminal record" as a "final conviction in a
court of record, or a probated or
suspended sentence that has occurred prior to trial, or any final
conviction material to the offense
charged." Any probated or suspended sentence assessed prior to

f

Under our present code of crimh a 1 procedure, after a finding of
guiltv, there is a seuarate hearine
In our dis-

.,

what evidence is and is not admissible at the punishment hearing.
3(a) of Article 37.07 of
'... theSection
Texas Code of Criminal Procedure provides that "evidence may
be offered by the.State and the defendant as to the prior criminal
record of the defendant, his general reputation, and his character." The court of criminal appeals
has held that the statute is not exclusive. Evidence in mitigation of
punishment or relevant to an application for probation is admissible by either the State or defendant. Allaben v. State, 418 S.W.2d
517 (1967). Neither side is required
to offer evidence at the hearine. on
punishment. Morales v. state,-416
S.W.2d 436 (1967).

trial, whether completed or not, is
admissible. G l m v . State, 442
S.W.2d 360, 362 (1969). A conviction in a court of record which has
not resulted in a probated or suspended sentence is not "final"
until the time for filing an appeal
has expired, or until the court of
criminal appeals has affirmed on
appeal. Arbuckle v. State, 132
TexCrim. 371,372-73,105 S.W.2d
219, 219-20 (1937). If a defendant
wishes to contest a conviction as
not "final," he has the burden of
proof. Gmdner v. State, 486 S.W.2d
805, 807 (1972). The state cannot
show the details of the offenses
which resulted in the vrior conviction. Mullins v. State,-492 S.W.2d
277 (1973).

States Evidenceprior
Criminal Record
The state frequently proves
prior convictions, via "pen papers," the common name for the
certified and exemplified records

of the Texas Deprtment of Corrections.
The defendant can be required
to submit his fingerprints for identification Dumoses. Harrinaton v.
State, 424 g.w.2d 237 (1968r
To be admissible, pen papers
from other states must be certified
and exemplified. Article 373 (1)(a)
V.A.C.S. Morgan v. State, 532
S.W.2d 85 (1976).
Query: What if the notary's
commission has expired at the
time the documents were exemplified?
Wherever the state uses a prior
conviction for any purpose, i.e.,
punishment hearing, impeachment, enhancement, always investigate to determine if the conviction is valid. Ex Parte Rogers, 519
S.W.2d 861; Ex Parfe Taylor, 522
S.W.2d 479. In Loper v. Beto, 405
US. 473 (1973), the United States
Supreme Court held that an invalid conviction cannot be used to
pmve guilt, enhance punishment,
or impeach.
A prior conviction can be suppressed if it can be shown that the
defendant was denied effective assistance of counsel at the time of
his trial which resulted in the prior
conviction. Ex Parte Rogers, supra.
Where the state seeks to introduce a prior conviction which resulted from a revocation of probation, the said prior conviction is
not admissible if the defendant
had not been afforded a lawyer at
the time of the revocation hearing.
Ex Parte Flores, June 9,1976.
Section 3(a) greatly expands the
scope of prior final convictions
which can be introduced by the
state. Prior to the enactment of this
article, the state was limited to
prior final convictions used for enhancement of punishment under
the habitual criminal statutes, or
for impeachment under Article
38.29 of the Texas Code of Criminal Procedure.
Final convictions to be admissible at the punishment hearing
must be from a "court of record."
Until recently, municipal courts
and Justice of the Peace courts
were not courts of record and convictions arising therefrom were in-

".%
,-7-

ssm"lce

STATEMENT OF OWNERSHIP, MANAGEMENT AND CIRCULATION
IRqYd&39LiSC3W
I TITLL OF .".LIa.IO*

Voice

2

for t h e Oefense

3 .~s~"s~.z~o~,ss"a

1 "0 O W l * N Y r Y . L l a r 0
Ac"""aLL"

Quaterlv
4 Ulc*-mo.

O F r l a W n o r r l c r a ~ ? " a L l u r l o n B ~a
L,
, Ecum.S,alr.ndWt~de,

1632 AmericanBank Tower
s.LOLITIo*

.

DFT"h*.AD9"*..b

LXATS

e* mun.3

4-1-75

Austin

Texas

"ea*:sur,"rs.CI:FLcCIDCT"e:

4
,A.'.al9Mlld

8701
rnL,%"LI.Lm*DfD,,",c,.-

B

***VIL5"BST*I~Tlr"

admissible unless the conviction
was material to the offense
charged.
Article
37.07 does imwose a
.
r limitation on the itate in
while it may introduce the
r final convictions, it may not
describe the actual crimes. Cain v.
State, 468 S.W.2d 856, 861 (1971).
Even the use of a "summary" of
the prior acts is reversible error.
Lege v. State, 501 S.W.2d 880,
881-82 (1973); Mullins, supra. It is,
however, within the discretion of
the trial court to allow the defendant to testify to such circumstances. Birchner v. State, 491
S.W.2d 443,445 (1973).
Recently in Sherman a. State,
which was decided on June 9,
1976, the court held that it was improper to admit at the punishment
stage a penitentiary packet from
California wbich recited that the
defendant was missing from the
institute and that his consideration
for parole had been postponed.
The said recitations were hearsay
and also concerned extraneous offenses.
Before having the defendant testify at the punishment stage, one
should consider the following:
(1) Prior convictions can be
proved by asking the defendant
about them. The rules of remoteness, Witherspoon v. Sfate, 486
S.W.2d 953 (1972), or impeachment, WiZliams v. State, 449 S.W.2d
264 (1970) do not apply.
(23 The defendant may not take
the stand for a limited purpose,
such as testifying in support of an
appiication for probation. Holder v.
State, 143 S.W.2d 613 (1940). Prior
sewed out probated or suspended
sentences are admissible and the
defendant can be asked about
them. Val@ v. State, 448 S.W.2d
477 (1970). A conviction in a court
of record for any crime is admissible at this stage. Ramos v. State, 419
S.W.2d 359 (1967). If the conviction was not in a court of record, it
must be material to the offense
charged. Beard v. State, 458 S.W.2d

'!a
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85 (1970). For example, a drunk
conviction in a justice court has
been held to be material in a murder by auto case. OAoa v. State,
481 S.W.2d 847 (1972).
The conviction, to be admissible, must be final. A pardoned
sentence is still admissible. Logan
v. State, 488 S.W.2d 462 (1972).
That it is final is presumed, and
that it is not final is an a f f i a t i v e
defense. Johnson v. State, 435
S.W.2d 512 (1969). The defendant
can be cross-examined on anything relevant to chamcter, probation or prior criminal record.
Holder v. State, supra.
In Carvajal, decided December
12,1975, the court of criminal appeals held that two prior felony
convictions which have been previously used by the state cannot be
utilized to enhance the defendant's punishment to life. It is
error to allow a conviction to be
used more than once to enhance
punishment.

General Reputation and
Character
InJames v. State, 479 S.W.2d307,
the court of criminal appeals held
that the only proper way to show
reputation and character is
through testimony regarding the
defendant's reputation as a peaceful and law abiding citizen in the
community in which he resides.
The term "community" is broadly

interpreted and is not limited to
the locale where the case is tried
nor to the defendant's residence at
the date the offense was committed. Arocha, 495 S.W.2d 957 (1973).
The general reputation contemplated by the statute is that
maintained prior to trial and it is
not error to exclude evidence of
the defendant's general reputation
prior to the time of his arrest. Simmons v. State, 504 S.W.2d 465
(1974).
A police officer may testify at the
punishment hearing regarding the
defendant's character and reputation for being a peaceful and law
abiding citizen. However, where
the witness's knowledge of the defendant is based solely on the offense being tried and a review of
the defendant's "rap sheet" received after the offense was committed, it is error to allow the
witness to testify if he had not discussed the defendant's reputation
with anyone else either before or
after the offense involved. Mitchell
v. State, 524 S.W.2d 510.
If a person testifies that the accused's reputation is bad, he must
have actually heard someone say
so, or he may not testify. Weathera11 v. State, 264 S.W.2d 429
(1954).
"Have you heard..
Where the defendant calls
character witnesses, the state may
not ask whether the witness has
personal knowledge of the act allegedly committed by the defendant, nor may its questions be
framed so as to imply that the act
was actually committed. Where
the state is asking "have you
heard" questions, and is inquiring
about acts which have not resulted
in convictions, it is my opinion
that the state can only ask "have
you heard that on a certain date
the defendant was charged with
the offense of . . ." Odum v. State,
December 17, 1975.

..."

"Have you heard" questions
may not be used for minor traffic
offenses and offenses peculiar to
the military. Pace v . State, 398
S.W.2d 123 (1966). "Have you
heard" questions may be asked
about convictions other than traffic
and any prior bad conduct even if
convictions did not result (provided that details of the facts are
not elicited), including acts committed by the defendant as a
iuvenile. Hart v. State, 447 S.W.2d
344 (1970).
Although Section 51.13 of the
Family Code makes certain portions of the record of ~ r i oiuvenile
r
proceedings inadmis'sible,' it does
not prevent a witness from testifying to the general reputation of a
defendant when such reputation
has been gained as a result of such
proceedings. The article "concerns
only testimony regarding the disposition of matters having been
adjudicated in juvenile court and
in no way affects the qualification
of one having personal knowledge
of appellant's general reputation
in the community." Fortson v.
State, 474 S.W.2d 234, 235-36
(1971). The admissibility of such
testimony is not affected because
the defendant was a juvenile at the
time his reputation was acquired.
Garcia v . State, 502 S.W.2d 718, 719
(1973).

Evidence Relevant to
Character, to Application for
Probation, or to Mitigated
Punishment
Evidence which does not fall
into the classification of "prior
criminal record" or "reputation
and character" may be admitted
on the issue of mitigation of
punishment or in relation to the
application for probation. This
evidence includes presentence investigation reports, the defen-

dant's juvenile record, spec& acts
of misconduct, and numerous
other matters. Since the test is relevancy, there are no assured rules
in this area. What is admissible
seems to depend to a large extent
on whether the judge or the jury is
rendering the sentence.

Admissible Defense Evidence
(1)Prior Criminal Record: The defendant can offer any evidence relevant to character, probation or
prior criminal record at the
punishment hearing.
If the defendant applies for probation, it is his burden at the
punishment stage to prove that he
is eligible. Smifh v. State, 414
S.W.2d 659 (1967). As part of that
proof he can show that he has
never before been convicted of a
felony or a misdemeanor. If it has
been proved that the defendant
was convicted for an offense in
another state, the burden is on the
defendant to prove that the offense for which he was convicted
was not a felony. Hem'ng v. State,
440 S.W.2d 649 (1969). The defendant, at the punishment stage, is
also entitled to explain the circumstances of any offense for which he
received a conviction in the past.
(2) Character: Of course the defendant is allowed to present testimony at the punishment hearing
showing that he is of good character. In doing so, the court should
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allow him to present as many
character witnesses as he wants.
Thompson v. Stafe, 379 S.W.2d 664
(1964). A character witness cannot
give the opinion that the defendant is not guilty. Spauldzng, 505
S.W.2d 919 (1974). Evidence that
the defendant earned $5,000.00 is
not admissible as evidence of general reputation. Culvahouse, 4
S.W.2d 637 (1969). Inquiry as t
character must be limited to the
general reputation of the person in
the community of his residence or
where he is best known. Smith,
414 S.W.2d 659 (1967).
(3) Mitzgation: Evidence that
mitigates punishment is admissible. Allaben, 418 S.W.2d 517 (1967).
It was once thought that if the defendant did not testify at the guilt
stage of the trial, he could not tell
his version of the facts at the
puni~hInentstage. White v . State,
444 S.W.2d 921 (1969). But in certain cases where a statute allows
certain evidence pertaining to the
crime itself to mitigate the
punishment, that evidence is
properly, admitted at the punishment stage. For example, in a

murder case, the court said the defendant should have been allowed
to give his version of the facts to
mitigate the penalty, though he
had not tesfified at the guilt stage.
Brazile, 497 S.W.2d 302 (1973).
Another example is a statutory
rape case, where it can he psoved
by the defendant that the prosecuhix had sexual intercourse wtth
others as a mitigation of penalty.
Consent, lack of force, or previous
unchaste character of the prosecutrix in a sbtutory rape case, is a
mitigating drcumstance which can
be shown at the punishment hearing even though the q e of the
prosecutrix prevented such testimmy at the guilt sfage. V q u e z ,
491 S.W.2d 173 (1%). Evidence
tending to show the mason why
the defendant committed an unlawful act is properly excluded at
the punishment hearing as being
irrelevant and inmaterial. DQvdm
v. State, 430 S.W.2d 494 (1968),
The defendant cannot show that
he was drunk at the time of the offense. htgr&
v. Stat< 418
S.W.2d 517 (1967). The voluntary
use of intma-icating Jiquor will not
authorize a mitigation of w e ment (absent & insanivAissue).
onoood v. Stak, 484 S.W.2d 776
C972,.
~ n ' o t h eForm
~ of mitisation tegthony is that of the &milX and
.
friends of the defendant, m n m ing his background, work habits,
financial condition, and social
background. The court has said for
example, that the defend&
should be permitted to teeti@ as to
his church members*.
Milley v.
St&, 442 S.W.2d 340 (2969). In
another cases a fonner teacher
should have been agowed to testify that the defendant had made
good grades, had studied, and had
followed instructions, attended
classes regularly, and was not one
of the students who eaused disdplinary problems. LO@
v. State,
455 S.W.2d 267 (1970). But in
another case it was held thatit was
not reversible error to exclude testimony regarding the ddendanf's
voluntem work in suicide preven-
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tion where the witness was not
asked questions regarding character. Cleveland v. State, 502 S.W.2d
24 (1973).
14) Euidence Releaant fa fhe Amlica~io;zfor Probafion: ~estimon~'that
the defendant has never been convicted of a felony is admissible at
the punishment hearing and is reuired in a felony case if the delendant has filed an application for
probation. Smith u. State, 414
S.W.2d 659 (1967). Where an application for probation is filed,
there must be evidence presented
to the jury to support the application. The mere signing and fiIing
of a sworn application, without
more, is not enough to get a
charge to the jury on the applimtion. Brrkera. State, 519 S.W.2.d 437
(1975). If the defendant has filed a
motion for probation, the burden
rests upon him to establish his
eligibility for probation. BmntfiPM
v. State, 445 S.W.2d 732 (1969).
Testimony can he offered at the
punishment hearing concerning
the defendant's efforts to rehabilitate himself even though he has
not filed an application for probation. Brazile u. State, 497 S.W.2d
302 (1973).
The usual testimony to support
the defendant's application for
probation is from the family of the
defendant and his employer, former school teachers, and friends.
Testimony should he admitted
concerning the defendant's past
work habits, if offered. Coleman v.
State, 442 S.W.2d 338 (1969). In
one case the defendant was not allowed to testify at the punishment
hearing that he had been receiving
psychiatric care and treatment
since the occurrence of the offense.
His testimony was that twice a
week since the offense he had visited a psychiatrist in his
hometown in connedion with his
psychological problem, and that
he hoped to continue such treatment. The court said that this
testimony should have been admitted. In another case the defendant's employer should have been
allowed to tes* that the defen-

dant was steadily employed for
the past five years and the amount
that the defendmt earned. Coleman v. Stake, 442 S.W.2d 338
(1969).
Where a defendant is convicted
of a felony, and places his case on
appeal, he is still eligible to apply
for probation in any other case he
is put to trial on whiie the prior
case is pending appeal. In Baker v.
State, 521 S.W.2d 864 (1975), the
court held that the term "convicted of a felony" means "final
conviction" and a conviction
whieh is "on appeal" is not final.

Inadmissible Testimony
(1) Iwelmant Evidence: How
much the defendant earns has
been held to be irrelevant. Culvahouse v. State, supra; Darden o.
State, supra. It was held roper to
exclude the testimony or the defendant's mother that the defendant was being treated in a hospital for being an alcoholic and left
the hospital against medical advice
shortly befote the offense. Ingram
o. State, 426 S.W.2d 877 (1968). It
was also ruled immaterial to the
issue of punishment that the defendant would receive befter medical aid in Houston than at the
penitentiary. Sdtultz u. State, 446
S.W.2d 872 (1969).
The defendant may not show
his good reputation by showing
'he has never been charged with a
crime." Bmwn u. State, 242 S.W.2d
2l8 (1922). The defendant may not
show his good reputation by
showing that he is an "industrious, hard-working, honest man."
Sfeveras v. Stafe, 159 S.W.2d 505
(1913). But the defwdant is apparently allowed to testify at the
punishment stage regarding his
Army citations. Singktay, 509
S.W.2d (1974); cf H a r k u. S a f e ,
26S S.W.2d 160 (1927); Gary v.
Sta&, 201 S.W.2d 820 (1947).
(2) The Court held that the defendant could not present the
,testimony of a probation officer

concernint: the adult probation
program 6f that county- Logan v.
State, 455 S.W.2d 267 (1970).Sin&
larlv it was held to be urouer to
exciude testimony from a school
teacher that the defendant would @)
be better off on probation. Logan a.
State, supra.
It is not proper to exclude the
testimony of a psychologist that
the defendant would benefit from
treatment for his mental condition.
Williams, 481 S.W.2d 119 (1972).
The court did hold relevant to the
punishment hearing the testimony
of a psychologist that the defendant was legally sane but mentally
weak. Cowles, 510 S.W.2d 608
(1974).
The Court of Criminal Appeals
has held that it is proper to exclude
testimony concerning the soaological, economic, political and overall conditions of the defendant's
neighborhood. T m o v. State, 484
S.W.2d 374 (1972). Psychiatric
opinion that it would be better for
the defendant to be placed on probation ratherthan be committed to
a penitentiary was held inadmissible on the theory that this was an
ultimate issue and invaded the
province of the jury. Schultz u.
State, supra. But see Hopkins, 480
S.W.2d 212 (1972).

.
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Juvenile Records
The defendant's prior juvenile
record is ordinarily not admissible.
Slatm u. State, 518 S.W.2d 508.
However, the defendant's character witnesses can be asked if they
have heard that the defendant
committed certain offenses as a
juvenile. Fortson, supra. If the
judge assesses punishment, he
can consider the juvenile record as
set out in the presentence investigation report, and the judge can
ask the defendant about his
juvenile record if the defendant
testifies at the punishment hearing. Walkeru. State, 493 S.W.2d 239
(1973).

Presentence Investigation
Report
One should be aware, when asking for a presentence investigation

a:

report, that, among other things,
such as the arrest record of the defendant, the trial court may also
consider pendina indictments, if
any, aga& the zefendant. Clay v.
State, 518 S.W.2d 550 (1975).
The usual rules of evidence do
not apply if the court orders a
presentence investigation by the
probation office. The court is not
required to disregard hearsay
statements in the presentence report. Valdez v. State, 491 S.W.2d
415 (1973). The defendant's arrest
record can be considered by the
judge if it is set out in the presentence report. McNeese v. ~ i a t e ,
468 S.W.2d 800 (19711.
The court of' aidinal appeals
has held that while it is "desirable" that the trial court turn a copy
of the report over to the defense, it
is not required to do so. Rodriguez
u. State, 502 S.W.2d 13, 14 (1973).
This decision is deemed to rest
within the sound discretion of the
court. Although the report may
contain hearsay statements, the
court is not bound, as a jury would
be, to disregard them.

(@

Intoxication

i()
1.

Recently inHarf v. Stafr, May 19,
1976. the Texas Court of Criminal
Appeals held that defendant, in
order to avail himself of the mitigation provisions of our code (Sec.

8.04, Tex.P.C.) concerning intoxication, must, as a result of the
intoxication (1) not know his conduct was wrong, or (2) be incapable of conforming his conduct to
the requirements of the law he violated.

sentencing. In Waren v. State, February 11, 1976, the trial judge increased the defendant's sentence
without the defendant being present. The ease was reversed.

Increased Punishment

In an enhancement case where
two prior convictions are alleged
under Section 12.24, P.C., the
state must prove that the first prior
conviction alleged for enhancement was a final conviction before
the commission of the offense
which formed the basis of the second prior conviction. Guilliams,
261 S.W.2d 598 (1953). The indictment or information in the
second case does not alone supply
proof of the date of the offense
since it alleges that the offense occurred "on or about" a certain
date.
W h e ~there are prior convictions alleged for enhancement,
that portion of the indictment is
not read until the hearing on
Holmmbe,
424
punishment.
S.W.2d 635 (1968). In such a case
the defendant must plead anew,
preferably "true" or "untrue."
D&s, 429 S.W.2d 459 (1968).
When defending a client who is
charged as a habitual criminal, it is
advisable to have the punishment
hearing conducted by a jury and
not by the trial judge. If you go to
the jury and the state does not
satisfy its burden of proof concerning proving up the prior offenses
and proving that the defendant

W e r e a defendant is convictqd
and sentenced, in the event his
case is reversed or a motion for a
new trial is granted, the trial judge
cannot assess his punishment to a
term of years greater than his original sentence unless the court
makes speafic findings which are
supported in the record consistent
with the holding in North Carolina
v. Pearce, 395 U.S. 711. Two recent
sute cases in illustration are Ex
Parte Bowman, 523 S.W.2d 677 and
Bmghrn v. Stnte, 523 S.W.2d 948.
The court of criminal appeals
has held that where a defendant
has received three years on a plea
of guilty, and granted a new trial,
and again pleaded guilty to five
year probation, the court could not
subsequently revoke his probation
and sentence him to more than
three years. The majority of the
court simple held that a five-year
probated sentence is a more severe
sentence than three years in the
Texas Department of Corrections.
Lechuga v. State, September 23,
1975.
If the offense is one which provides for imprisonment in jail as a
part of the punishment upon conviction, it is necessary that the defendant be present at the trial and

Enhancement Cases

by -ant

p.rLsr and JDhnn9

M

By Permission of John Had A Field Enterprises. Inc

.- -

Extraneous
Offenses--Opening the Door

was the one who committed the
offenses, a new trial will be ordered. However, if the state made
an error in its proof and you have
gone to the trial judge for punishment, the defendant is only entitled to get his case remanded for a
new punishment hearing. Tyra u.
State, March 24, 1976. Also
Zaragosa u. State, 516 S.W.2d 685.

A very important exception to
all of the above rules making evidence inadmissible is the "open
the doof' doctrine. This doctrine
is based on Art. 38.24, C.C.P.,
which states, among other things:
"When part of an act, declaration
or conversation or writing is given
in evidence by one party, the
whole on the same subject may be
inquired into by the other.. .
When a detailed act, declaration,
conversation or writing is given in
evidence, any other act, declaration or writing which is necessary
to make it fully understood or to
explain the same may also be
given in evidence "
Extraneous offenses and other
pending charges are not admissi-

Joint Trial
Where there are co-defendants,
one or more of whom have prior
convictions, the defense attorney
should always consider whether
the admissibility of prior convictions of a co-defendant would be
prejudicial to his client. The manner in which to protect a client
from the prejudice of a codefendant's prior convictions is to
move for a severance under Article
36.09 of the Code of Criminal Procedure, which provides:
In cases in which, upon timely
motion to sever, and evidence
introduced thereon, it is made
known to the court that there is
a previous admissible conviction
against one defendant or that a
joint trial would be prejudicial to
any defendant, the court shall
order a severance as to the defendant whose joint trial would
prejudice the other defendant or
defendants.
Severance is mandatory only if
at either stage of the bifurcated
trial, one defendant has admissible
vrior convictions and a codefendant has none. Robinson u.
State, 449 S.W.2d 239 (1969).
Where all of the defendants have
~dlnissibleprior ronvictions, thr
niovmt lnust show that a ioint trial
would be prejudicial beiause of,
for example, the nature of the codefendant's crime, or the large
number of his admissible convictions when compared to the movant. This mound for severance is
within the"sound discretion of the
court.

.

gun. The court said that it was
proper for the state to rebut this
testimony by showing that the defendant and the same conmanion
had pulled another robf;ery a
month earlier.
Recently in Williams u. State, 535
S.W.2d 637 (1976), the court of
niminal avveals held that all facts
and circ&stances surromding
the commission of the offense are
admissible before the jury on the
question of guilt and may be considered in determining punishment to be assessed.
Articles found in the defendant's possession (a gun, and
large amount of cash) at the time
of the commission of the offense of
possession of marihuana and the
arrest were circumstances surrounding the offense and were
admissible on the issue of application of the defendant for probation
where he entered a plea of guilty
before the jury. Williams, supra.
The court further held that the fact
that the defendant was intoxicated
at the time of arrest was also admissible.

Capital Cases
1

L

ble unless they have resulted in
final convictions. An exception to
this rule would be where the defendant opened the door by a
blanket denial. In Davis u. State,
478 S.W.2d 958 (1972), the defendant at the punishment stage testified that he did not know his
companion in the robbery would
commit a robbery until he pulled a
a

After the defendant is found
guilty of a capital felony, there is a
separate sentencing proceeding
with the only issue being whether
the defendant should be assessed
a life or death sentence by the jury.
Art. 37071, Tex.C.C.P. At this
hearing "evidence may be presented as to any matter that the
court deems relevant to sentence.''
After the finding of guilty the only
qwstion that will probably be unanswered is: 'whether there is a
probability that the defendant
would commit criminal acts of violence that would constitute a continuing threat to society."

Conclusion

A review of the cases concerning
sentencing
and
punishment
clearly reveals the confusion that

still exists in this area. I would
strongly suggest to any attorney
who is facing a punishment hearing, to closely evaluate his client's
ituabon before making any decisions concerning the punishment
hearing. One must always remember that evidence offered for
one purpose may be inadmissible;
however, if offered for another
p q g s e may be admissible. For
example, some evidence offered
on fhe issue ot character and reputation may be inadmissible, but if
the same evidence is offered for
mitigation or on theissue of probation, it may be admissible.

(3)s.
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Texas Criminal Defense Lawyers Association and the Hertz
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agreement whereby members may apply for their own Hertz
Credit Card. Your Hertz Charge Card will:
apply to Hertz special rates, such as
economy car rates, unlimited mileage
plans, weekend specials, package tour
rentals, other special promotional rate
plans and rates that do not include gas.

1. Provide full charge privileges at over 3500
locations worldwide.
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3. Eliminate need for cash deposits.
4. Guarantee that the highest applicable
discounts will be granted. The current
discount is20% off regular time and
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and 10% off regulartime and mile
charges outside the US. an+
Canada. Discounts do not
If you desire a Hertz Charge Card,
please complete the application set 01
below and mail to:
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