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In a recent conversation with some
folks here in my local community {non-
lawyers), the issue of professional respon-
sibility to onc’s commmunity wasbroached.
I was shocked/disappointed at the “‘es-
teem” in which lawyers, generally, and
crimival lawyers, particularly, are held.
Thankfully, my ego was assuaged by
something a high school' counselor once
told me after he'd caught me shootin’
craps in the restroom: ‘“Reputation is
what people think you are. Character is
what you really are.” Now, I'm not say-
ing that lawycrs (again, particularly crimni-
nal lawyers) are candidates for burnished
golden halos, but, by god, they do de-
serve a beller shake than they're gelling.
Based on my own personal survey of the
relative esteem in which various profes-
sions are held by the public, it secems that
lawyers rate somewhere belween pimps
and prostitutes, There’s got to be a reason,
I'm inclined Lo believe it's got a lot to do
with bad P R,

I'd venture there’s not another pro-
fassional group in existence, the members
of which contribute morc pre bone time
than do lawyers. And, we don’t have
Medicare, Medicaid, or “do-gooder”
foundation granls to support those ef-
forts, We don’t, and shouldn’t, begrudge
those efforts—they represent a real pro-
fessional responsibility. But, we ought to
get credit {in a positive sense) for the con-
tributions we make. An old East Texas
Lawyer once cxplained his frustrations
with fee collecting in terms of his profes-
sional responsbility pre bono pubiico. He
allowed as how he didn’t mind being
charitable so long as he was permilted to
feel that way; but when he performed ser-
vices for which he cxpected a fee, and
then found he would not be paid, he
didn't feel charitable at all. Each of us ex-
periences the same, and each time won-
ders how or why we continue. | believe
the reason we continue, a1 least in part, is
because we recognize the responsibility
our profession puts upon us,

But how many “Man of the Year”
{(“*Person of the Year™?) awards have becn
handed out Lo citizens for their activities
in “‘defending, for little or no remunera-
tion, countless individuals accused of
crime”? We need a change in viewpoint,
We need better P.R. Why can’t we make
lhe public understand that what we de-
fend when we represent the criminally ac-
cused is more the system than the indivi-

dual? Why can't we get credit for getting
the government off the backs of the pub-
lic rather than just for gefting criminals
off?

I'd like to see the public call to mind a
different set of adjectives when “Lawyer”
1s mentioncd: concerned—diligent -—-vigi-
fane, rather than slick, sharp, or siy.

The ball has always been in our court.
We just can'l seem to get a racket on it,
Perhaps we spend too much time with
one another, recounting war stories and
trading tactics, and not enough time un-
raveling, for the public, the esoterica in
which we’ve wrapped our profession.

A good first step is available. We have
a Speaker's Bureau. We necd both
“‘Spcakees’” and “‘Speakors.” Ask around.
Surely a scrvice club president, a high
school principal, or a sorority/fraternity
officer in your community would like to
hear some information on the impending
Constitutional Amendments, c¢riminal
correclions, jury psychology, or a myriad
of subjects which you are well quali-
fied to discuss, An appearance before
these proups will give us the opportunity
to tell them what we really do, and to
counter the images our ‘“reputations”
have created,

Call Steve at the Home Offige, Get in-
volved with our Speaker’s Bureau.

Clif Holmes

BOARD APPROVES
ANNUAL BILLING

The TCDLA Board of Directors met in
Corpus Christi, Texas, on the 20th of
August, 1977, This was the first meeting
of the Board since the Annual Meeting at
the State Bar Convention in: Houstons

After mnuch discussion and considera-
tion over a number of years, the Directors
voted Lo change the billing of members to
an annual basis. All members will receive
a bill on the lst of February of ecach year
and have thirty days in which to pay their
dues or be dropped from the Association
roils.

All billings sent to members from
September 1, 1977, till the annual billing
commences will be prorated. On February
1, 1978, members will receive bills for
their full dues for the 1973-1979 pay-
ment period. If you paid your “anniver-
sary dues” prior to Septenmber 1, 1977,
you will also be billed on February 1,
1978, but that bill will reflect a prorated
allowance for the dues already sent to the
Home Office.

The Board alse authorized the publica-
tion of two short papers on the Code of
Criminal Procedure and the Penal Code, to
be distributed to the membership. (You
should have received those at this time,)

The Board voted to extend the contract
with Artforms Agency, inc., the publish-
ers of our monthly VFoice, and voted fo
change the format of the Membership
Directory by deleting all underlining
and capitalizalion from the alphabetical
roster,

BOARD OF DIRECTORS TO MEET

The Board of Directors of TCDLA will
meet October 22nd at the Red Carpet Inn
in Beaument. Members are cordially invi-
ted to atiend not only the mneeting but
the cocktuil party on Friday, October 21,
at 5:30 .M. as well. We hope to see you
there.

QOctober 1977{VOICE for the Defense




In previous reports you lhave seen in-
dications of my activity in behalf of the
organization relating to our common con-
cern for independent judges. | once told
my good friend, Judge Jolhin F. Onion,
that T consider a sound sense of humor to
be a prerequisite to the judging process
because wholesome humor has for its ba-
sis an understanding of human beings, Of
course, I do not have refercnce to a stand-
up comic. [ speak of a man who can laugh
at himself and use & gentle humor to case
fecnse situations and accepl people for
what Lhey are- imperfect. In fact, | den't
personally recall, in my own opinion, a
pood judpe who was devoid of humeor.
This does not, of course, exclude a pro-
per decorum, firm inpartiality, and a
fairly good knowledge of the law. I have
again, as reflected in prior reports, been
writing a good number of judges. Some I
know well—some not so well. I am doing
this for two basic reasons, rememnbering
that truly independent judpes are more
often criticized than complimented. First,
! want the judge to know that we admire
him, not for any favor he can do for us,
but bceause of his sheer independence.
If his ego is enhanced, he is entitled to it.
Scecond, I want him to remember our or-
ganizalion not only from a purely sclfish
standpoint, but to project an assurance
thaf we stand ready to help, aid, and fight
for independent judges.

Now, I am not writing form letters.
They are, where possible, also personalized
and, of course, meshed with my own pe-

culiar brand of humor. | haye had the
good fortunc to know many of these men
for years, as you can readily sec by the
following reprint of my letter to Judge
Andrew Campbell of Hamilton, Texas.
Do not misunderstand, however; old
friendships alone will not and should not
meet the puidelines to which 1 speak.

I have discussed this matlfer with my
officers and directors at the October
meeling in Beaumont, asking for the sub-
mission of names to me of all judpes from
the Justice of Peace to the highest court
from all arcas of our state. I now ask all
members te do the same as soon as possi-
ble in order that I may fulfill this objec-
tive before my term cxpires,

Hon. Andrew Campbell
Judge, 52nd District Court
Hamilton County Courthouse
Hamilton, Texas

Dear Judge:

In behalf of my organization it is my
sincere and persenal pleasure to commend
you upen your judicial performance, re-
flecting an independence and intellect
tempered with a sound understanding of
human nature. Ot course, as far as | am
personally concerned I expect such a
performance but it is a pleasure thaf so
many of our members have expressed the
same conclusion.

I would also like to add a personal
note in thanking you for your recent flat-

tering letter on my television performance
in Dallas. With that, T feel that I am on
my way to stardom.

Still in a personal vein [ ¢an’t help but
think, in writing you, of our dear deceased
friend George Cockran. Remembering
that you were one of lhis teachers of
humeor and law at Baylor, | cannot forget
one of the last cases Cockran and I tried
together in Fort Worth. I {iled a Motion
to Suppress before our old friend Judge
“Dutch” Winters, and in argument |
mentioned a Supremne Court Report (2
case, of course} whereupon George stated
in a stage whisper “LEmmetl, I didn’t know
they put out a report,”’ Because of the
fact at the time he was also performing a
delightful soft shoe dance belore the
bench, we were successful in our motion.

Respectfully yours,

Emmett Colvin

EXECUTIVE
DIRECTOR'S REPORT

At the Board of Directors meeting in
Corpus Christi the present system of dues
collection was scrapped by the Board. An-
niversary billing, which TCDLA has used
since its beginning, was easy to compute
for new members but exceedingly diffi-
cult from an administrative standpoint. It
necessitated a full-time membership secre-
tary: to bill each member, send second
netices, third notices, and unfortunately
some drop letlers, With the creation of an
“annual billing,” two weeks of intense
work will be required to bill all members;
the staff can then concentrate on mem-
bership drives, new publications, and se:n-
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tnars, which ware the main areas that
TCDLA should emphasize,

The other “plus’ that will be apparent
from an “annual billing” is in the annual
budgetary procedure. Although the in-
come of TCDLA has remained steady,
and inecreased wilth the corresponding in-
crease in membership, the annual budget
involves some degree of estimmation. With
annual billing, the financial picture will
be known, except of course for the
“cream™ of new members oblained
throughout the vear. Expenses can be
programed exactly, with the knowledpe
that even late dues will not lead 1o tem-
porary poslponements.

I personally feel thal the chanpe to an-
nual billing s a great step forward for
TCDLA,

Another decision by the Board which
will pe 4 benefit to all members is the
continuation of our contract with Art-
forms Agency for the publication of the
monthly VOICE, It was approved origi-
nally on a fourinonth trial program, and
will now be continued. I feel, along with
the Board, that the monthly VOICE is
the greatest step-up in service to you the
membership that the Association has
made. We hope that you take an intferest
in what we produce and that it helps you
in some way. If you have suggestions as
to addilional areas you would like covered
in the VOICE, or arcas you think should
be discontinued, please let vws know. If
this Association (or any association for
that matter) is to remain active and re-
spond to the cver-changing needs of the
membership, it needs feedback from you.



ADMISSIBILITY OF EVIDENCE OF EXTRANEOUS CRIMES

raisecs a question of the identity of the of-

fender, evidence of similar offenses by the

defendant may be proved. Cobb v. State,

503 S.W.2d 249 (1974),

a. Identity must be placed in issue, Hafti
v, State, 416 SW.2d 824 (1967), Hicken-
hottom v. State, 486 SW.2d 951 (1972),
Redd v, State, 522 5.W.2d 890,

b. There must be some “‘distinguishing char-
acteristics” making the offense similar.
Cameron v, State, 530S W.2d 841 (1975).
1. The distinguishing characteristic musl

be a similarity peculiar to both of the
crimes, and not just a similarity com-
mon to the type of crime. Ford v. State,
484 S W.2d 727 (1972).

2. Distinguishing characteristics may be
proximity in place and time. Ransom v.
State, 484 SW.2d 727 (1972),

. Intent or Guilty Knowledge

“Texas follows the rule allowing extraneous

offenses to show intent and such evidence

can be offered us direct testimony, and in a

case of circumstantial evidence when intent

is an issue, but it more often is permitted to
come in the form of rebuttal evidence after
the Appellant has testified or offered a de-
fense wherein he has stated he did not in-

tend to do the act.” Crestfield v. State, 471

SW.2d50(1971).

4. Where the act itself does not support un
inference of intent the State may offer
extraneous crimes indicative of guilty
knowledge or intent. O'Brien v, State, 376
S.W.2d 833 (1964), Albrecht v. State, 486
SW.2d 97 (1972).

b, Clearly, where the Defendant denies the
requisite knowledge or intent extraneous
offenses are admissible if they are circum-
stantial evidence of that knowledge or
intent. Stewart v. State, 398 SW.2d 136,
Barefield v. State, 331 SW.2d 754, Crest-
field v. State, supra.

c. Evidence of cxtraneous offenses commit-
ted during flight may be offered to show
zuilty knowledge or scienter. Thames ».
State, 453 SW.2d 495 (1970) (resisting
arrest during {light).

d. fnternt must be the contested issue. In 4
rape case wherce the only issuc was consent
of the Complainant the State may not
show a prior rape. Thompson v, Stgte,
327 S.W.2d 745, Caldwell v. State, 477
S.W.2d 877 (1972).
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c. in an assault case where the necessary in-
fent is presumed from the use of a deadly
weapon, the State may not prove an ex-
trancous offense for the purpose of prov-
ing that intent. Rodriguez v. State, supra.

3. Motive or Malice

a. State may always offer evidence of motive
for commission of the offense. Rodriguez
v, State, 486 S.W.2d 355,

. The State may not, however, offer
extraneous offenses to prove there was
no motive for a shooting. (Ibid))

b. In reference to motive, the extraneous of-
fense must indicate an cmotional condi-
tion in the defendant impelling him to
commit the offense charged.

. Hlustrative cases:

a. Harden v. State, 417 S W.2d 170
(1976). Defendant shot at victim
just prior to the allcged arson of
victim’s house,

b. Thames v. State, 453 S.W.2d 495
(1970). Defendant pulled knife on
deceased’s employee two days before
when he was not permitted to play
pool out of turn.

¢. Hinkie v, State, 442 SW.2d 728
(1968). Evidence that defendant was
driving a stolen car in case where he
was charged with murder ol police
officer who stopped him,

¢. The fact of remoteness of the extraneous
offense may not affect its admissibility.
Washiburnn v, State, 3183 SW.2d 627 (ex-
tortion attecmpt four years prior to
murder).

d. The State must show an affirmative link
between the charged and extraneous of-
fenses. Powell v. State, 478 S.W.2d 95
(1972). (Evidence of use of narcotics
is not admissible to show motive for theft
based upon the inference that narcotics
addicts often steal to support their habits.)

. System or Plan

Evidence of other crimes may be admitted
when it tends to establish a common scheme
or plan embracing the commission of a series
of crimes so related to each other that proof
of one tends to prove the other, and to show
the defendant’s guilt of the crime charged.
An extraneous offense under this exception
ts often uslso admissible to show wdentity or
intent. Hammonds v. State, 500 SW.2d 831

( 1 973) fecontinwed on p. 21)




PRIVATE INVESTIGATOR?

Paul McCaghren and Associates
is a group of
Professional Private Investigators

-1
# All investigators have prior law enforcement experience
e All investigators have experience in courtroom testimony (for the defense)
# Forensic analysis available
e Polygraph examinations
e Criminal investigation specialists
= o

PAUL MCCAGHREN AND ASSOCIATES is prepared to assist the Criminal Defense Attorney
in providing a complete, professional legal service to the client.

ok

PAUL McCAGHREN AND ASSOCIATES |

2929 Cedar Springs
Suite 103 {214) 526-1910 (24 hr})
Dallas, Texas 75219 Lic #C-1342
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) RECENT IMPORTANT DECISIONS
FROM THE COURT OF CRIMINAL

\ APPEALS

Marvin Q. Teague: Editor

September, 1977
Volume IV, No. 1

Well, another year has come and gone and here we are once again In football season. A
table of citations iIs attached hereto to enable you to get citations on the cases reported
in the Newsletter. An index 1s being prepared and hopefully it will be out by Christmas
1f there aren't too many Christmas parties this year.

IF THE FIRST TWO WEEKS OF THE SEASON ARE AN INDICATION OF THINGS TO COME, IT LOOKS LIKE A
LONG SEASON IS IN FOR RICE UNIVERSITY, T.C.U. AND MANY COACHES AND DEFENDANTS. FOR EXAMPLE,
BY MY FIGURES, 196 CASES WERE DECIDED WITH ONLY 7 REVERSALS THE FIRST WEEK. BUT, LET US
COMMENCE.,

ALEJQOS, SEE VOL. III, NO. 10, APRIL, 1977, S.D.R. DOESN'T MAKE THE CUT. STATE'S MRH GRANTED,
9-14-77, P.J. Onion, with Judges Roberts and Phillips dissenting without opinion.

"On original submission we reversed the conviction holding that Art, 6701d, Sec. 186,
V.A.C.5. (fleeing or attempting to elude a police officer) and saild Sec. 38.04 of the
New Penal Code were 1n pari materia and that the civil statute as a speclal statute
controlled over the general statute (sald Sec. 38.04) since the penalties varied."

On Rehearing, the majority said: "From what has been said about both statutes above, we
conclude while the same subject is treated they are in different acts having different
objects, intended to cover different situations and were apparently not intended to be
considered together." '"The statutes thus are not in pari materia.," CCA's majority

then went off on doctrine of carving and held that "the prosecuting attorney may

carve as large an offense out of a single transaction as he can, but he must cut only
once. (Bexar County).

Only thing else I got out of the opinion was the fact that with our citizens knowing
about the additional penalty, "The section's intent is to deter flight from arrest by
the threat of an additional penalty, thus discouraging forceful conflicts between the
police and suspects," in Cities such as Houston, when a citizen is in the mood for a
midnight swim in Buffalo” Bayou, he will wear a palr of swiming trunks rather than shorts
under his trousers.

THOUGH MOFFETT, SEE VOL. III, NO. 10, S.D.R., SURVIVED SPRING PRACTICE, HE ALSO DIDK'T MAKE
THE CUT AS STATE'S MRH GRANTED, 9-14-77, J. Odom, with Judges Roberts and Phillips dissenting.
(Dallas County).

Ocrober 1977/VOICE for the Defense



Originally, asking the following question was held to be reversible error: "Have you
heard that on September 18, 1973, that he robbed a woman by the name of Francils Tindall,
at the Globe Cleaners at 2430 North Haskell Avenue with a firearm?" On rehearing, the
majority of CCA held that: "In contrast to the questions in Webber, Pitcock, and
Wharton, the one in the instant case did not inject an assertion of fact."

COMMENT: By this decision, you had better think twice before putting on character or
reputation witnesses, for i1f you do and the State has some "have you heards” in their
little "gift" bag, the defendant 1s poing to be in a heap of trouble in my opinion.

DEFENSE ATTY SAYS APPEAL IS FRIVOLOUS. J. PHILLIPS, WRITING FOR A UNANIMOUS CCA, SAYS NO.
TAYLOR, #55,723, 9-14-77, GETS REVERSAL WHEN CCA HOLDS THAT TJ SHOULD HAVE WITHDRAWN D'S
PG. (Travis County).

FACTS: D signed another person's name to a check, misspelling the name so it wouldn't
go through the bank. D testified that he intended to get to the bank before the check
did and make it good. Held, '"This testimony was a denial of an 'intent to defraud and
harm' as alleged in the indictment and raised an lssue of fact as to D's innocence.”
Irony here is that TJ was, at one time, going tc change plea.

J. DALLY, TN HARRISON, #53,609, 9-14-77, WRITES BEAUTIFUL OPINION REGARDING JOINT POSSESSION
OF HERQOIN AND RULES THAT, CONTRARY TQO THE STATE'S POSITION THAT "D WAS DISTINCTIVELY
CONNECTED TO THE CRIME IS WITHOUT QUESTION," EVIDENCE WAS INSUFFICIENT TO SUPPORT THE

JURY'S VERDICT FINDING D GUILTY OF POSSESSION OF HEROIN. (Harris County).

Though not stated in the copinion, the CCA may have been impressed with the D's "Ccolness,'
as when the gendarmes came to her and her husband's home the evidence showed, in part,

the following: "When the Officers came into the house the D was in the living room,
seated on a sofa holding two dogs and talking to them."

COMMENT: As the husband's case was affirmed per curlam, it is not knmown 1f they just
ran out of dogs and he didn't have any to talk to.

STATE BLOWS IT IN GUT1ERREZ, #53,617, 9-14-77, P.J. Onion, AS STATE'S PROOF FAILED TO SHOW
THAT A 1966 ROBBERY CONVICTION WAS FOR AN OFFENSE THAT WAS COMMITTED SUBSEQUERT TO THE
ALLEGED 1963 CONVICTION HAVING BECOME FINAL. There was no evidence of the date of the

commission of the robbery conviction. (Lubbock County).

COMMENT: As mentioned several times, 1f your client is indicted as a habitual criminal
always elect to go to the jury for punishment as the D has virtually nothing to lose;
i.e., if he goes to the trial judge he is going toc get life and if he goes to the jury
he 1s going to get life. However, the State may very well screw up, as here, and, if
50, the D will get a new trial, If the D goes to the trial judge and the State screws
up, you will only get a remand for another punishment hearing. If to a jury, gets a
new trial.

DEFENSE ATTY READS THE LAW. PROPERLY PERFECTS HIS ERROR THAT RESULTS IN D MARTINEZ, {53,763,
9-14-77, J. Brown, GETTING A NEW TRIAL WHERE THERE WAS NO JURY WAIVER SIGNED AND FILED IN
CAUSE. (El1 Paso County).

"Appellant filed his objection to the record for the reason that the above-quoted
recitation in the judgment was untrue in that no such waiver and consent had been
executed." See Boening, 422 (2) 469.

Unquestionably, what really helped the D was the following: "The trial Judge stated
for the record that he not cnly did not have an independent recollection of D having
signed a waiver or of the approval of the same by the prosecutor or the court, BUT
THAT HE DID NOT EVEN HAVE ANY RECOLLECTION OF D'S CASE AT ALL.

VOICE for the Defense/October 1977




PROSECUTOR IN VALDEZ, #53,811, 9-14-77, J. Green, BOO BOOS BY FAILING TO GET D TO SIGN THE
""APPEARANCE, CONFRONTATION AND CROSS EXAMINATION OF THE WITNESSES AND TO THE INTRODUCTION
OF DOCUMENTARY EVIDENCE" WAIVER FORM. THUS, D GETS REVERSAL. (Harris County).

THOUGH STATE HAD A "TON" OF EVIDENCE IN WYGAL, #54,812, 9-14-77, P.J. ONION, A MOTION TO
REVOKE PROBATION CASE, CCA RULES THAT EVIDENCE WAS INSUFFICIENT TO SHOW THAT D, EITHER
INDIVIDUALLY OR AS A PARTY, STOLE SOME AUTOMOBILES. (Harris County),

"There is nothing in the evidence to show that D participated in any way in the taking
of the yellow Dodge or other cars or in placing them on the parking lot of Liberty
Savings Assn. on April 1, 1976, or at any other time."

CCA'S MAJORITY IN EX PARTE RAINS, 54,898, 9-14-77, P.J. Onion, with J. Douglas dissenting
without opinion, RULES THAT D'S 1961 CONVICTION WAS VOID AS HE WAS DENIED AN APPELLATE
REVIEW OF HIS CONVICTION. (Dallas County).

The interesting thing here was that TJ found that neither D nor his mother were credible
witnesses and, additionally, found that: "Based on this court’s perscnal knowledge of
the parties associated with thils case as well as other factors, the court finds that

the allegation 1s untrue.,"

HELD, "The extent and nature of such personal knowledge 1s not disclesed, nor did the
habeas corpus judge, who was not the sentencing judge in 1961, indicate to the parties
he was golng to rely upon personal knowledge.” "It is well established that a judge's
personal knowledge of matters not contained in officilal judicial records of the court
1s not a proper matter for judicial notice."

What probably galled the TJ was the fact that "The judge, court reporter, D's attorney
and some of the assoclates of D's attorney are all dead.”" '"The State's attorney is
unknown.”" Alsc, the D had been paroled and presently had a revocation hearing hanging
over his head.

COMMENT: As previously mentloned, regarding enhancement allegations, 1f the State
merely alleges the cause number, the date and the county, but not the court, always
file a written motion to quash. This guestion has not been answered. If you are in
a metropolitan area, such as Houston, Dallas, Ft., Worth, etc., there are civil and
criminal sections to the clerk's office as well as there is a Federal court in those
cities. Thus, without the name of the court, A Defense attorney would never know
where to find the papers to see if a8 prior conviction was valid. (When you don't
have anything else to argue, sometimes arguing ignorance 1s a way out). See PRODON,
#52,783, 9-14-77, J. Roberts. (Harris County}.

CCA PUTS THE "PEN" TO D BRIGHT, #51,384, 9-14-77, J. Roberts, AND RULES THAT WIT TESTIFYING
THAT D HAD HEROIN IN WIT' HOUSE ELIMINATED THE NEED TO CHARGE ON CIRCUMSTANTIAL EVIDENCE.
(Tarrant County}.

CCA followed Curtis, 548 (2) 57, and sald: "If an experienced narcotics officer may

not testify In such a case that, in his opinion, the given substance 1s heroin, it

follows that a lay wit like Ross Coulson may not present such opinion testimony either."
"However, from the record-before us, we cannot conclude that Coulson's testimony in

this case 1s opinion testimony.'" '"We can only view it as a statement of fact within

the knowledge of the witness." . . , "Coulson may very well have been told by the D

that the substance was heroin." . . . "We conclude that Coulson's statements that D
possessed heroin constituted competent testimony of a fact, not an opinion." These
statements amounted to direct evidence.” "No circumstantial evidence charge was required."

COMMENT: A lawyer friend of mine suggested that this be put under the "Now you see it,
now you don't" rule,
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DONNIE BOTELL(O, SEE STATE OF TEXAS EX REL. WILSON, D.A., V. HARRIS, D.J., #55,315, 9-14-77,
J. Odom, with P.J. Onicn and J. Phillips dissenting, with opinicns, CAN'T DO HIS SENTENCE
AT NIGHT AS CCA HAD AFFIRMED HIS CASE. (Galveston County).

Here, TJ, after case affirmed, ordered that D could serve his sentence, at night, but
permitted him to work from 4:00 P.M. until 12:00 midnight at the Knights of Ceclumbus Hall,

MAJORITY OF CCA RULED THAT ART. 42,03, SEC. 5, C.C.P., APPLIED ONLY IF DONE AT TIME OF
SENTENCING AND NOT AFTER MANDATE OF CCA ISSUED.

IF A NUN-CHUCK IS & CLUB, SEE SEC. 46.01(1), N.P.C., DOES IT NOT FOLLOW THAT ALL MAJOR,
MINOR AND LITTLE LEAGUE BASEBALL PLAYERS ARE NOW VIQLATING THE LAW? TATOM, #53,718, 9-14-77,
J. Douglas, (Dallas County).

My thought here 1s that if either the Houston Astros, (they are only 16 out of first
place), or the Texas Rangers, (they are only 10 1/2 out), could get into the play-offs,
with other teams, and the score 18 1-1, bottom of the Ninth, two out, three on base, two
strikes on the batter, stadium full of people who pald $20. per ticket, and some ex-
tremely consclentous law enforcement officer commenced to arrest every player who
handled a bat during the game, that officer would truly gain immortality in the annals
of law enforcement and we would then learn if a baseball bat is a club per Sec. 46.01(1).

BETTER WATCH OUT. IF YOU DESIRE TO PUT THE D ON AT THE GUILT-INNOCENCE STAGE, BUT NOT AT
THE PUNISHMENT STAGE, YOU BETTER READ WALKER, #53,568, 9-14-77, J. Phillips, with J. Douglas
concurring without opinion, AND STRATMAN, 436 (2) 144, AND BRUMFIELD, 445 (2) 732, (Dallas
County).

STATE GOES DOWN TUBE. FORGETS TO PROVE UP ALLEGATICON "THAT THE DECEASED WAS STRUCK AND
STABBED WITH A BLUNT INSTRUMENT AND A SHARP INSTRUMENT 'WHICH WERE, TO THE GRAND JURORS,
UNKNOWN.'" MC IVEER, #54,616, 9-21-77, J. Douglas. (San Patricio County).

HELD, "It is incumbent upon the State to prove that the Grand Jury, after efforts to
do so, was unable to find out the kind and character of weapon or imstrument used."
"No such proof was offered in the instant case.” Reversed.

CCA REVERSES JOHNSON, #54,058, 9-21-77, J. Odom, FOR FAILURE OF TJ TO CONDUCT A HEARING
OUT OF THE PRESENCE OF THE JURY TO DETERMINE WHETHER OR NOT THERE WAS EVIDENCE TO SUPPORT
A FINDING OF INCOMPENTENCY TO STAND TRIAL. (Jefferson County).

HELD, "Under the plain language of Sec. 46.02, Sec. 2(b), C.C.P., it 1s no longer
necessary that the evidence be sufficient to create a reasonable doubt in the judge's
mind before a hearing 1s required; it is sufficient to require such a hearing that
any evidence of incompetency from any source is brought to the attention of the court
during the trial."”

Here, the evidence adduced, from D's atty, his brother, and himself, was sufficient
to require a hearing.

COMMENT: It seems to me that a TJ, if a cause isg called for trial, had better
look the clerk's file over to see 1if any motlons regarding competency are on file and
should also make an inquiry regarding the D's competency to stand trial. Otherwise,

he may be in the same boat as this trial judge was and find himself getting reversed.

CCA CONSTRUES THEFT OF SERVICES STATUTE, SEE SEC. 31.04(a)(1), N.P.C., IN KEY, #53,812,
9-21-77, J. Green, AND RULES THAT "IN THE INSTANT CASE THE INFORMATION ALLEGED THE VIQLATION
"BY FALSE TOKENW, TO-WIT," ETC." 'ALTHOUCH IT DID NOT ALLEGE A VIOLATION BY DECEPTION OR
THREAT, THE COURT AUTHORIZED A CONVICTION IF THE JURY FOUND A VIOLATION BY EITHER OF THOSE
MEANS, AS WELL AS FALSETOKEN, AND REQUIRED A REASONABLE DOUBT AS TO WHETHER D DID COMMIT

THE OFFENSE BY FALSE TOKEN, DECEPTION, OR THREAT IN ORDER TO RETURN A VERDICT OF NOT GUILTY."
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"THE COURT ERRED TOQ THE PREJUDICE OF D IN AUTHORIZING A CONVICTION ON CONDUCT NOT ALLEGED
IN THE INFORMATION." (Galveston County). Reversed.

NOTE: It appears the D got in a hassle with employees at the Balinese Room 1n Galvesten
when he was blessed with a $28.75 bill for drinks and then refused to pay. A jury in
Galveston County assessed his punishment at $25.00. I suspect a civil suit, if not

already, will be filed in this matter as this appears to be a case of principle and not money.

CCA DISAGREES WITH TJ IN TREVINO, #53,785, 9-21-77, J. Green,.AND RULES THAT D DID NOT
KNOWINGLY AND INTELLIGENTLY WAIVE HIS RIGHT TO COUNSEL. J. Odom dissented without opinion.

It appears, by the opinion, that the TJ thought the D was "playing games'" with the
Court.

COMMENT: With the hue and cry, coming from various quarters, to accord the D a speedy
trial, it is my bellef we are going to see more cases like Trevino where the D 1s out
on bail. Thus, TJs should be extremely careful when it comes to a D representing
himself.

GREEN, SEE V0oL, III, NO, 13, S5.D.R., JULY, 1977, STILL GOES DOWN TUBE ON HIS CLAIM OF BEING
DENIED RIGHT TO SPEEDY TRIAL. D'S MRH OVERRULED. 9-21-77, J. Brown. (Harris County).

ARATZA, #53,661, 9-21-77, J. Odom, GETS REVERSAL WHEN STATE ALLEGED OWNERSHIP IN ONE NAME,
(BURGLARY CASE), BUT FAILED TO CALL THAT PERSON OR TQ OFFER OTHER EVIDENCE OF HIS LACK OF
EFFECTIVE CONSENT. EVIDENCE HELD TQ BE INSUFFICIENT. (CAMERON COUNTY).

HELD, "It was incumbent upon the State to prove ownership and lack of consent as alleged
in the indictment." "The failure to call C.D, Loop or to offer other evidence of his lack
of effective consent, and the varlance between the testimony of Leconard and Mrs. Loop

and the allegations in the indictment, rendered the evidence insufficient."

COMMENT: This case appears to hold that 1f the State 1s going to use a person other
than the true owner, then it is incumbent that the indictment or information allege
that person is a speclal owner., Compare Harris, 471 (2) 390, not cited in the opinien.

CCA RULES IN DRAGER, #53,182, 9-21-77, CATTLE THEFT CASE, J. Roberts,"THAT EVEN IF D IS
PROBABLY GUILTY THAT IS NOT ENOUGH, AS EVIDENCE MUST POINT TO THE GUILT OF THE D WITH THE
COGENCY WHICH THE LAW DEMANDS TO OVERCOME THE PRESUMPTION OF INNQCENCE AND TC EXCLUDE EVERY
REASONABLE HYPOTHESIS EXCEPT THE GUILT OF THE D." (Parmer County).

IF YOU WANT TO READ HOW A LEGISLATIVE CONTINUANCE MAY HAVE SCREWED UP THE D'S PLAN, READ
EX PARTE SMITH, #55,746 and 56,146, 9-21-77, J. Dally, with J. Phillips not participating.
IF IT WERE NOT THAT, THEN IT WAS THAT THE D HAD TOO MANY LAWYERS AND, APPARENTLY, BY THE
OPINION THEY DID NOT COORDINATE THEIR RESPECTIVE GAME PLANS. (Travis & Gillespie Counties).

IF YOU HAD A BAD DAY AT THE OFFICE AND YOU GET HOME AND THE LITTLE LADY OF THE HOUSE WANTS
TO GIVE YOU A HARD TIME, TELL HER YOU HAVE BEEN WORKING ON THE LIKES OF SMITH, #53,779, 9-21-77,
J. Green, RAPE OF A MENTALLY DISEASED WOMAN, (WHOSE MENTAL AGE WAS THAT OF A 2 OR 3 YEAR OLD
BUT HER CHRONOLOGICAL AGE WAS 49 YEARS) AND THEN LET HER READ THE OPINION, ONE OR TWO THINGS
WILL OCCUR. THINGS WILL GET BETTER OR SHE WILL SUE YOU FOR DIVORCE FOR REPRESENTING SUCH

A PERSON. (Tarrant County).

Your Amicus Curiae Committee standsready to serve you if it can. If you have a legal problem
that you think the Association might be interested in that would benefit all of the members
and would possibly be of statewlde importance, write to me or Hon. Mel Bruder or Hon. Ron
Zipp and we will try to assist you.

For those of you whose football reams did not fare too well last week, as well as those
defendants who likewise did not do too well, always remember there 1s elther next week or
next year. Lf you don't think so, just ask your bookmaker or the Warden.
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VOL. I, NO. 1
Colston, 511 (2) 10
White, 521 (2) 255
Wilson, 511 (2) 531
Morgan, 515 (2) 278
Smith, 511 (2) 296

Blair & Blair,511 (2) 277

Wade, 511 (2) 7
Curren, 509 (2) 578
Landers, 519 (2) 115
Denton, 511 (2) 311
Martinez, 511 (2} 934
Heilscher, 511 (2) 305
Ex Parte Scelles,

511 (2) 300
Grant, 511 (2) 52
Enright, 513 (2) 581
Alvarez, 511 (2) 521
Mayes, 513 (2) 846
Martinez, 511 (2) 934
Crockett, 511 (2) 519
York, 511 (2) 517
Ex Parte Gallegos,

511 (2) 510
Ex Parte Langston,

511 (2} 936
Albercrombie & Dean,

528 (2) 578
Harrelson, 511 (2) 957

VOL. I, NO. 2

Curry, 513 (2) 819
Boyde, 513 (2) 588
Black, 513 (2) 569
Chappel, 519 (2) 452
Boykin, 513 (2) 820
Bratchett, 513 (2) 85
Draper, 513 (2) 563
Parsons, 513 (2) 554
Ex Parte Young,

517 (2) 288
Besson, 515 (2) 112
Stein, 515 (2) 104
Harvey, 515 (2) 108
Roberts & Wheeler,

513 (2) 870

VOL. I, NO. 3
West, 514 (2) 433
Goodwin & Goodwin,

514 (2) 942
Toombs, 514 (2) 259
Hawkins, 515 (2) 275
Surety Ins. Co. of

Calif.,514 (2) 454
Kessler, 314 (2) 260
Woolridge, 514 (2) 257
Shappley, 520 (2) 766
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Stein, 514 (2) 927
Warren, 514 (2) 458
Dart, 515 (2) 119
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VOL. I., NO. 4
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Gill, 521 (2) 866
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reported)
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Turner, 518 (2) 243
Landers, 519 (2) 115
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Cuellar, Duron, Guerra &
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Williams, 522 (2) 488

Ex Parte Taylor, 522 (2) 479

Williams, 522 (2) 483

Garcia, 522 (2) 203
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Jones, 522 (2) 225
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Bennett, 522 (2) 507
Morris, 523 (2) 417
Woerner, 523 (2) 717
Westbrook, 522 (2) 912
Simon, 522 (2) 929
Strickland, 523 {(2) 250
Jones, 545 (2) 771

Ex Parte Taylor, (S5till
unreported)
Alexander, 523 (2) 72
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Lumpkin, 524 (2) 302
Burrell, 526 (2) 799
Walker, 524 (2) 772
Els, 525 (2) 11
Eartsfield, 523 (2) 683
Ross, 523 (2) 402
Cotton, 523 (2) 673
Aldana, 523 (2) 951
Williams, 523 (2) 953
Harris, 524 (2) 65
Price, 523 (2) 950
McDaniel, 524 (2) 64
Adams, 524 (2) 67
Williams, 524 (2) 73
Pesch, 524 (2) 299
Rockwood, 524 (2) 292
McGrew, 523 {(2) 679
Ruiz, 523 (2) 691
Richard, 524 (2) 67
Medrano, 524 (2) 719
Mitchell, 524 (2) 510
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524 (2) 705

YOL. T, NO. 12
Bouie, 528 (2) 587
Tribble, 525 (2) 29
Anderson, 525 (2) 20
Hicks, 525 (2) 177
Ballard, 525 (2) 23

Ex Parte Lemay, 525 (2) 1

Riojas, 530 (2) 298
Day, 532 (2) 302
Ex Parte Davila,

530 (2) 543
Thomas, 525 (2) 172
Chamber, 525 (2) 191
Lovell, 525 (2) 511
Branson, 525 (2) 187
Washington, 525 (2) 189
Halliburton, 525 (2) 216

VOL. II, NO. 1
Hostetter, 527 (2) 544
Cartwright, 527 (2) 535
Gonzales, 527 (2) 540
Luna, 527 (2) 548
Moore, 527 (2) 529
Ramirez, 527 (2) 542
Johnson, 527 (2) 525
Daniels, 527 (2) 549
Willdams, 531 (2) 606
Ambers, 527, (2) 855
Houston, 527 (2) 551
Dockery, 542 (2) 644
Casey, 527 (2) 882
Grandham, 529 (2) 220
Wright, 527 (2) 859
McCloud, 527 (2) 885
Cooper, 527 (2) 563
Bass, Coleman & Haynes,

527 (2) 556
Ex Parte Wilson & Kibbe,

527 (2) 310
Lechuga, 532 (2) 581
Thomas, 527 (2) 567
Ashley, 527 (2) 302
Myers, 527 (2) 307
O'Hern, 527 (2) 568
Ex Parte Bradshaw,

527 (2) 571
Finley, 527 (2) 553
Bailey, 532 (2) 316
Holloway, 525 (2) 165

YOL. TI, NO. 2
Thompson, 527 (2) 888
Shiflett, 530 (2) 548
Cooper, 527 (2) 898

Ex Parte Hill, 528 (2) 125
Ex Parte Norvell & Maxwell,

528 (2) 129
Byrom, 528 (2) 224
Shelley, 530 (2) 108
Smith, 527 (2) 896
Bird, 527 (2) 891
Fentis, 528 (2) 590

Ex Parte White, (Will not

be reported)
Abercrombie & Dean,

528 (2) 578
Maldonado, 528 (2) 234
Halliburton, 528 (2) 216
Pool, 528 (2) 255

Ex Parte Hill, 528 (2) 259

Ex Parte Martinez,
528 (2) 259

Ex Parte Raley, 528 (2) 257

Gamboa, 528 (2) 247
Faurie, 528 (2) 263
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Garrison, 528 (2) 837

Clanton, 528 (2) 250

Garcia, 528 (2) 604

Chance, 528 (2) 605

Hess, 528 (2) 842

Saunders, 528 (2) 843

Finley, 528 (2) 854

Perkins, 528 (2) 598

Universal Amusement Co., et al,
vs. Carol Vance et al.,
404 F., Supp. 33

Ex Parte Treloar, 527 (2) 531

VOL. II, NO. 3

Bouie, 528 (2) 587

Arline, 529 (2) 73

Batro, 531 (2) 614

French, 531 (2) 613
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Ogle, 548 (2) 360

Mears, 529 (2) 78

Ex Parte Johnson, 529 (2) 78

Appleman, 531 (2) 806

Trammel, et al., 529 (2) 528

Trammel, 529 (2) 530

Ex Parte Bueiltt, 529 (2) 531

Adams, 531 (2) 626

Easley, 529 (2) 522

Carvajal, 529 (2) 517

Gibson & Reeves, 532 (2) 69

Cruz, 530 (2) 817

Kelley, 529 (2) 554

Smith, 529 (2) 349

Lewis, 529 (2) 533

Jackson, 529 (2) 544

Young, 529 (2) 542

Thornton, 529 (2) 539

Shelley, 530 (2) 108

Mayberry, 532 (2) 80

Tippins, 530 (2) 110

McShane, Stevens, & Foote,
530 (2) 307

Windham, 530 (2) 111
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Dubose, 531 (2) 330

Brown, 530 (2) 118

Lewis, 530 (2) 117

Smith, 530 (2) 827 .
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Coleman, 530 (2) 823
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VOL. II, NO. 4
Neal, 534 (2) 675
Donovan, 539 (2) 884
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Scott, 534 (2) 711
Evans & Hearne,

500 (2) 846
Evans, 534 (2) 707
Hearne, 534 (2) 703

voL. II, NO. 8 J
Jones, 535 (2) 184
Trippel, 535 (2) 178




Savant, 535 (2) 190
Ex Parte Runo, 535 (2) 188

Ex Parte Iglehart, 535 (2) 185

Brown, 535 (2) 640

Moore, 535 (2) 257

Ex Parte Jewel, 535 (2) 362
Hawkins, 535 (2) 359

Tatum, 534 (2) 678

Hester & Nyman, 535 (2) 354
McKittrick, 535 (2) 873
Richardson, 536 (2) 221
Turrentine, 536 (2) 219
Dowden, 537 (2) 5

Williams, 535 (2) 352
Bentley, 535 (2) 651
Easter, 536 (2) 223
Jackson, 536 (2) 371

VOL. II, NO. 9
Ex Parte Dickey,

Ex Parte Halford, 536 (2) 230

McIntosch, 534 (2) 143
Ochoa, 536 (2) 233
Cannon, 546 (2) 266
Plessinger, 536 (2) 380
Wilson, 536 (2) 375
Batterbee, 537 (2) 12

Ex Parte Salizar, 537 (2) 252

Ex Parte Herrin & Herrin,
537 (2) 33
Alvarez, 536 (2) 357
Cook, 537 (2) 18
Hart, 537 (2) 21
McGuire, 537 (2) 26
Creeks, 537 (2) 29
Guzman, 521 (2) 271
Heck, 507 (2) 737
Swisher, 544 (2) 379
Fentis, 528 (2) 590
Kimble, 537 (2) 254
Smith, 541 (2) 831
Jarrell, 537 (2) 255

VOL. II, NO. 10
Perez, 537 (2) 455
Flores, 537 (2) 458
Roberts, 537 (2) 461
Walker, 539 (2) 894
Caldwell, 527 (2) 265
Cevallos, 537 (2) 744 -
Ogle, 548 (2) 360
Miller, 537 (2) 725
Eldridge, 537 (2) 258
Cook, 537 (2) 258
Sherman, 537 (2) 262
Aaron, 546 (2) 277
Conrad, 537 (2) 755
Eastwood, 538 (2) 107

Duff & Pendley, 546 (2) 283
U.S5. v, Wright,

Baldwin, 538 (2) 109
Cunningham, 488 (2) 117
Bustamente, 493 (2) 921
Creeks, 542 (2) 849

Cooper, 537 (2) 940
Williams, 537 (2) 936

VOL. II, NO. 11

Balli, 530 (2) 123
Chudleigh, 540 (2) 314
Lang, 538 (2) 121
Jones, 538 (2) 113
James, 538 (2) 414
Armstrong, 542 (2) 119
Rodriguez, 544 (2) 382
Beck, 547 (2) 266
Riojas, 530 (2) 298
Wwrit, 541 (2) 424
Hernandez, 538 (2) 127
Buckner, 538 (2) 132
Townsley, 538 (2) 411
Ex Parte White, 538 (2) 417
Wiggins, 539 (2) 142
Bouchillon, 540 (2) 319
Larry, 540 (2) 319
Sweed, 538 (2) 119
Baldwin, 538 (2) 109
Ex Parte Hilliard,

538 (2) 135
Ex Parte Farris,

538 (2) 134
Ex Parte Dickey, 543 (2) 99
Townsend, 538 (2) 419
Smith, 540 (2) 693

543 (2) 895
White, 543 (2) 104

VOL. II, NO. 12

Bullet, 538 (2) 785
Ex Parte Bates,
538 (2) 790
Ex Parte Mapula,
538 (2) 794
Ex Parte Mayes,
538 (2) 637
Draper, 539 (2) 61

VOL. IIT, NO. 1

Morales, 538 (2) 629
Broussard, 538 (2) 782
Lovel, 538 (2) 630
Jeune, 538 (2) 775
Carmouche, 540 (2) 701
White, 543 (2) 104
Smith, 540 (2) 693
Powell, 544 (2) 384

Haney,
Armstrong, 550 (2) 25
Ex Parte Thomas,

538 (2) 622
Baldwin, 538 (2) 615
Ford, 538 (2) 633
Hohn, 538 (2) 619
Presley, 538 (2) 624

VOL. ITI, NO. 2
Ex Parte Hammond,

540 (2) 328
Ex Parte Derese,

540 (2) 332
Cook, 540 (2) 708
McClure, 544 (2) 390
Sternlight, 540 (2) 704
Austin, 541 (2) 162
Ex Parte Tullos,

541 (2) 167
Moreno, 541 (2) 170
McCall, 540 (2) 717
Wilson, 541 (2) 174
Farmer, 540 (2) 721
Ex Parte Trillo,

540 (2) 728
Adams, 540 (2) 733
Wilson, 541 (2) 174
McKittrick, 541 (2) 177
Ex Parte Charlie Woodard,

541 (2) 187

VOL. III, NO. 3
Pollinzi, 541 (2) 445
Munoz, 542 (2) 173
Carpenter, 541 (2) 446
Gates, 543 (2) 360
Hoagland, 541 (2) 442
Ex Parte Adams, 541 (2) 440
Hayter, 541 (2) 435
Dixon, 541 (2) 437
Turner, 545 (2) 133
Martin,

Boulware, 542 (2) 677
White, 543 (2) 104
Binyon, 545 (2) 488
Johnson, 541 (2) 619
Morales, 541 (2) 443
Gardner, 542 (2) 127
Livingston, 542 (2) 655
Moore, 542 (2) 664
Gholson & Ross,
Robertson, 541 (2) 608
Ransonette, 550 (2) 36
Evans, 542 (2) 139
Smith, 542 (2) 150
Hokr, 545 (2) 463
Valdez,
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Moore, 545 (2) 140

Ex Parte Turner, 542 (2) 187
Ex Parte Jones, 542 (2) 179
Ex Parte Banks, 542 (2) 183
Blount, 542 (2} 164

Rollins, 542 (2) 163

Ex Parte Harrell, 542 (2) 169
Wester, 542 (2) 403

Thornton, 542 (2) 181

Ex Parte Moffett, 542 (2) 184
Ex Parte Davis, 542 (2) 192

yoL. TII, NO. 4
Lozano, 542 (2) 408
Dockery, 542 (2) 644
Varpgas, 542 (2) 151
Leipghton, 544 (2) 394
Smith, 542 (2) 420
Fields & Peterson,
544 (2) 153
Mosley, 545 (2) 144
Scott, 549 (2) 170
Woodkins, 542 (2) 855
Richie, 542 (2) 422
Timms, 542 (2) 424
Nelson, 542 (2) 175
Etheridge, 542 (2) 148
McGinnis, 541 (2) 431
Maden, 542 (2) 189

VOL. III, NO. 5

Aguilar, 542 (2) 871
Pickett, 542 (2) 868
Reynolds, 547 (2) 590
Creeks, 542 (2) 849

Ex Parte Dickey, 543 (2) 99
Scott, 543 (2) 128

Dugger, 543 (2) 374

Teal, 543 (2) 371

Elizondo, 545 (2) 453

Ex Parte Sawyer, 543 (2) 143
Sarratt, 543 (2) 391
Williams, 543 (2) 385
Schroeder, 543 (2) 382
Kneeland, 543 (2) 386
Ramirez, 543 (2) 631

Zubia, 543 (2) 389

White, 543 (2) 130

White, 543 (2) 366
Faulkner, -

VOL. III, NO. 6
Mitchell, 543 (2) 637
Ronk & Ronk, 544 (2) 123
Baldridge & Baugh,

543 (2) 639
Greer, 544 (2) 125
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Thomas, 543 (2) 645
Guillot, 543 (2) 650
Willis, 544 (2) 150
Wagner, 544 (2) 143
Leighton, 544 (2) 394
Huggins, 544 (2) 147
Keel, 544 (2) 151
Passmore, 544 (2) 399
Hester & Nyman,

544 (2) 129
Moreno, 544 (2) 398
Jones, 544 (2) 139
Bayona, 544 (2) 155
Davis, 545 (2) 147
Savant, 544 (2) 408
McConathy, 544 (2) 666
Daughtrey, 544 (2) 158
McFadden, 544 (2) 159
Ulmer, 544 (2) 414

VOL. ITI, NO. 7

Ex Parte Garcia,

544 (2) 432
Ex Parte Lewis,

544 (2) 430
Ex Parte Shields,

550 (2) 670
Dexter, 544 (2) 426
Young, 544 (2) 521
Hicks, 544 (2) 424
McInturf, 544 (2) 417
Olson, 484 (2) 756
Paul, 544 (2) 668
Mitchell, 544 (2) 927
Landers, 550 (2) 272
Parker, 545 (2) 151
Ex Parte Combs,

545 (2) 171
Delgado, 544 (2) 929
Roberts, 545 (2) 157
Posey, 545 (2) 162
Rejcek, 545 (2) 164
Tardiff, 548 (2) 380
Watson, 548 (2) 676
McConathy, 545 (2) 166

Ex Parte Birl, 545 (2) 169

Ex Parte Clark,

545 (2) 175
Garner, 545 (2) 178
Masters, 545 (2) 180
Ex Parte Friday,

545 (2) 182
Ex Parte Ropollo,
Ex Parte Thomas,

545 (2) 469
Avery, 545 (2) 803
Ivy, 545 (2) 827

Perez, 545 (2) 839
Jeffers, 545 (2) 482
Ex Parte McClelland,
545 (2) 483
Hokr, 545 (2) 463
Duff & Pendley, 546 (2) 283
Coleman, 545 (2) 831
Morganm, 545 (2) 811
Campbell, 545 (2) 791
Ex Parte Turmner,
545 (2) 470

VOL. III, NO. 8
Poindexter, 545 (2) 798
Simmons, 548 (2) 386
Danzig, 546 (2) 299
Loa, 545 (2) 837
Jones, 545 (2) 771
Edmond, 546 (2) 289
Graham, 546 (2) 605
Allen, 544 (2) 405
Posey, 545 (2) 162
Rejcek, 545 (2) 164
James, 546 (2) 306
Ex Parte Schroeder,

546 (2) 316
Ex Parte Marshall Bradley,

546 (2) 305
Ex Parte Hall, 546 (2) 303
Tave, 546 (2) 317
Eanes, 546 (2) 312
Hobbs, 548 (2) 884
Hanna, 546 (2) 318
Ex Parte McCarthy,

546 (2) 327
Kimithi, 546 (2) 323
Oliver, 551 (2) 346
Smith, 547 (2) 6
Smith, 547 (2) 6
French, 546 (2) 612
Williams, 547 (2) 18
Bell, 546 (2) 614
Gonzales, 546 (2) 617
Ex Parte Garcia,

547 (2) 271
Bullard, 548 (2) 13
Ceniceros, 551 (2) 50
S§ilva, 546 (2) 618
Cantu, 546 (2) 621
Dora, 548 (2) 392
Young, 547 (2) 23
Reynolds, 547 (2) 590
Auzeene, 547 (2) 596
Sanders, 547 (2) 597
Daniel, 547 (2) 597
Herrin, 547 (2) 598
Johnson, 547 (2) 599




Ex Parte Davis, 547 (2) 43
Cavender, 547 (2) 601
Stuebgen, 547 (2) 29
McDougald, 547 (2) 40
Hinson, 547 (2) 277
London, 547 (2) 27

VOL. TIII, NO. 9

Tidwell, Sikes & Tidwell,
547 (2) 34

Newcomb, 547 (2) 37

Ex Parte Barnes, 547 (2) 631

Baker, 547 (2) 627
Victory, 547 (2) 1
Slavin, 548 (2) 30
Polk, 547 (2) 605

Ailey, 547 (2) 610
Kasper, 547 (2) 633

Ex Parte Roberts, 547 (2) 632

Carlisle, 549 (2) 698
Jackson, 551 (2) 351
Mani, 548 (2) 26
Presswood, 548 (2) 398
Woodberry,
Fletcher, 547 (2) 634
Curtis, 548 (2) 57
Cain, 549 (2) 707
Walls, 548 (2) 38
Mallicote, 548 (2) 42
Stein, 548 (2) 61
Raley, 548 (2) 33
Phillips & Emerson,
548 (2) 44
Robinson, 548 (2) 63

Ex Parte Pribble, 548 (2) 54

Wesley, 548 (2) 37
Sutton, 548 (2) 697
Jackson, 548 (2) 685
Gallegous, 548 (2) 51
Wilson, 548 (2) 51
Clark, 548 (2) 888
Dudley, 548 (2) 706
Martinez, 548 (2) 719
Boney, 548 (2) 730
Hitt, 548 (2) 732
Clinard, 548 (2) 716
Cordy, 548 (2) 491
Garcia, 548 (2) 405
Smith, 548 (2) 407
Rice, 548 (2) 725 .
Sheppard, 548 (2) 414
Foster, 548 (2) 731
Hickman, 548 (2) 736

VOL. ITI, NO. 10
Batten, 549 (2) 718
Taylor, 549 (2) 722

Whitmore,

Moffett,

Kerrs,

Ex Parte Williams,

548 (2) 910
Ewing, 549 (2) 392
Ex Parte Fugua, 548 (2) 909
Malone, 548 (2) 908
Ex Parte Allen, 548 (2) 905
Flores, 551 (2) 364
Hobbs, 548 (2) 884
Peoples, 548 (2) 893
Lont, 548 (2) 897
Allen,

Ex Parte Green, 548 (2) 914
Hernandez, 548 (2) 904
Russell, 551 (2) 710

Ex Parte Quinn, 549 (2) 198
Ex Parte Reagan,

549 (2) 401
Moore, 545 (2) 140
Ex Parte Dickerson,

549 (2) 202
Milton, 549 (2) 190
Caughorn, 549 (2) 196
Jackson,

Miller, 549 (2) 402
Garner, 552 (2) 809
Faulkner,

Robinson, 550 (2) 54
Rogers, 549 (2) 726
Goss, 549 (2) 404
Landers, 550 (2) 272,

519 (2) 115
Thomas, 550 (2) 64
Kelley,

Daniel, 558 (2) 72
Gibson, 549 (2) 741
Shippy,

Roberson, 549 (2) 749
Borrego,

Ex Parte Winton,

549 (2) 751
Williams, 549 (2) 734
Ex Parte Meade,

550 (2) 679
Alejos,

Ex Parte Prince,

549 (2) 753
Duncan, 549 (2) 730
Rodriguez, 549 (2) 747
Williams,

VOL. ITI, NO. 11

Thornton,
Jamerson, 550 (2) 287
Ex Parte Valdez,

550 (2) 88

Ex Parte Fontenot,

550 (2) 87
Ex Parte Haywood,

550 (2) 292
Burns,

Wallace, 550 (2) 89
Bowles, 550 (2) 84
Armstrong, 550 (2) 25
Rogers, 551 (2) 369

De Lao, 550 (2) 289
Barbour, 551 (2) 371

Ex Parte King, 550 (2) 691
Harper,

Caraway, 550 (2) 699
McConathy, 544 (2) 666
Surety Corp. of America,

550 (2) 689
Escamilla,

Ex Parte Shields,

550 (2) 670
Dunbar, 551 (2) 382
Johnson, 551 (2) 379
Tew, 551 (2) 375
Taylor, 550 (2) 695
Ceniceros, 551 (2) 50
Romo,

Ex Parte (Guzman,

551 (2) 387
Amaya, 551 (2) 385
Morter, 551 (2) 715
Carpenter, 551 (2) 724
Sullivan,

Benoit, 551 (2) 392
French,
Craddock, 553 (2) 765

VOL, ITI, NO. 12
Washington, 551 (2) 56
Ellis, 551 (2) 407
Griffin,

Givens, 554 (2) 199
Hardage, 552 (2) 837
Allen, 552 (2) 843
Weaver, 551 (2) 419
Butler, 551 (2) 412
Ex Parte Willlams,

551 (2) 416
Bannister, 552 (2) 124
Young, 552 (2) 441
Beckworth, 551 (2) 414
Cain, 551 (2) 728
Bocanegra, 552 (2) 130
Zackery, 552 (2) 136
Franco, 552 (2) 142
Martinez, 551 (2) 735
Church, 552 (2) 138
Rodriguez, 552 (2) 451
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Ex Parte August,

552 {2) 169
Garner, 552 (2) 809
Newberry, 552 (2) 457
Henderson, 552 (2) 464
Adams, 552 (2) 812
Baker, 552 (2) 818
Broyles, 0'Quinn & Richardson,

552 (2) 144
Easdon, 552 (2) 153
Leyva, 552 (2) 158
Arce, 552 (2) 163
Dickey, 552 (2) 467
Ex Parte Miller,

552 (2) 164
Stogsdill, 552 (2) 481
Nichols, 554 (2) 196
Jackson, 552 (2) 798
Jiminez, 552 (2} 469
Means, 552 (2) 166
Pollard, 552 (2) 475
Moon,

Overton, 552 (2) 849

Duran, 552 (2) B840

Jones, 552 (2) 836

Kincade, 552 (2) 832
Spiers, 552 (2) 851

James,

Ex Parte Harrell,

Ex Parte McGee, 552 (2) 850
Gollin,

Roy, 552 (2) 827

VOL. ITI, NO. 13
Ex Parte Bufkin, Cruz &
Bowker, 553 (2) 116
Ex Parte Slavin,
Valdez, 553 (2) 110
Parks, 553 (2) 114
Praska,
Scott, 553 (2) 361
Amorelia,
Tunnell,
Drago, 553 (2) 375
Ex Parte Vasques,
553 (2) 383
Green,
Ex Parte Branch,
553 (2) 380
Ex Parte Green, ’
553 (2) 382
Ex Parte Tabor,
Pogue, 553 (2) 368
Lee,
Zima, 553 (2) 378
Robinson, 553 (2) 371
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ADMISSIBILITY OF EVIDENCE from p.7

a. Illustrative case: Williams v. State, 398
S.W.2d 931 (1966). There four defendants
were alleged to have been principals in a
shoplifting scheme and one defendant ad-
mitted the theft but testilied that the
other three did not know of or partici-
pate in the offense. Evidence of the par-
ticipation of the four in other similar
thefts was held admissible.

b. The two offenses must show more than a
similarity of results, but must show a
common plan and systematic course of ac-
tion, not just systematic crime. Jones v,
State, 370 S W.2d 847 (1963).

5. To Controvert a Defensive Theory

Where the defendant advances a theory
which places in issue an element of the
State’s case, the State may rebut that in-
ference by proof of an extraneous crime
if it is relevant to the contested issue. In
addition to the basic issues ol intent, iden-
tity, and guilty knowledge, the defenses
of self-defense, alibi, entrapment, “‘frame-
up,” and even insanity may allow proof
ol other crimes.

III. Test for Admissibility
A.The Balancing Test

Assuming the cxistence of some basis for ad-
missibility, {.e., some areguable relevance, the
test for determining the admissibility of such
evidence is *‘whether the probative value of
such evidence outweighs its inflammatory as-
pects.” Albrecht v. State, 486 S.W.2d 97 (1972),
Powell v. State, 478 SW.2d 95 (1972), Appar-
ently there exists a broad area of admissibility
within the discretion of the trial court where
reversal will only result from abuse of that dis-
cretion. See Hernandez v. State, 484 S W.2d
754 (1972).

B. Sufficiency of Proof of Extraneous Crime

Evidence of an extraneous crinte is not admissi-

ble unless 1) its commission is proved and 2)

the defendant is shown to be its perpetrator.

Landers v. State, 519 SW.2d 115 (1974). Un-

der Landers this is apparently still the law not-

withstanding Williarms v. State, 481 S.W.2d 815

seemingly holding otherwise.
1V. The Penalty Stage

Under Art. 37.07. Section 3, Code of Criminal

Procedure, the “*prior criminal record” of the de-

fendant is admissible, as well as hiis general reputa-

tion and character.

A.“Criminal Record” is defined as “‘a final con-
viction in a court of record, or a probated or
suspended sentence that has occurred prior to
trial, or any final conviction material to the
offense charged.”

B. Remoteness is not a bar to admissibility, Nicf-
ols v. Stare, 494 S W .2d 830.

V. Factors Within the Control of Defense Counsel

A.Opening the Door”

l. Bringing into confest issues upon which
extraneous offenses may be admissible.

2. The issue of identity, or, presumably, any oth-
¢r issue, may be raised by cross-examination
alone. Ferrell v. State, 429 SW.2d 901I.
However, where the testimony of the wit-
ness remains unshaken and uncontroverted,
the door is not opened. To hold otherwise
“would be tantamount to holding that such
testimony would be admissible in any case
where the defendant’s counsel exercises the
constitutional right of cross-cxamination.”
Caldwell v. Stare, 477 S W.2d 877.

3. The calling of churacter witnesses subject to
cross-examination on the issue of their fami-
liarity with the defendant’s character. (i.e.,
“Have you heard. . .7™)

4. You may do this without asking the stan-
dard question. See Childs v. State, 491
S.W.2d 907 (1973), .

.

NEW DISTRICT ATTORNEYS

The Governor has appointed LErwin
Ernst, fonner General Counsel of TDC
and Assistant District Attorney in Harrs
County, the Criminal District Attorney
for Walker County. The Governor also ap-
pointed Quay F. Parker District Attorney

for the 259th Judicial District, consisting
of Jones and Shackelford Counties. Mr.
Joe L. Price has been appointed District
Attorney for the 258th Judicial District,
Polk, San Jacinto, and Trinity Counties,
James F. Hury, Jr. was appointed Crimi-
nal District Attorney for Galveston, re-
placing Ronald L. Wilson. Richard D,

Davis replaces, by appointment of the
Governor, W, E. Eblen as the Criminal
District Attorney for Van Zandt County.
Ronald L. Sutton has also been appointed
District Attorney for the 198th Judicial
District, consisting of Bandera, Concho,
Kerr, Kimble, MceCulloch, and Menard
Counties,

o’

COMPLETE DEPOSITION SERVICE, INCLUDING VIDEO TAPE

ALLIED STENOTYPLE REPORTERS

609 SINCLAIR BUILDING
FORT WORTH, TEXAS 76102
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News & Notres

With the passage of the Senate Bills during the last Legislative Session, the Governor
appointed a large number of new Distriet Judges. The foilowing list consists of the re-

NEW DISTRICT JUDGES

mainder of the new judgeships and a number that opened by normal atlrition:

JUDICIAL

NAME DISTRICT COUNTY(IES)
Hon. Carol R, Haberman 45th Bexar

Hon, Harley R. Clark, Jr. 250th Travis

Hon. Peter M, Lowry 261st Travis

Hon, V. Murray Jordan 198th Bandera, Concheo, Kerr, Kimble,

Mc¢Culloch, Menard

Hon. Richard W, Miflard [52ud Harris

Hon, Joseph Connaly 224th Ectar

Hon. George Marlinez 254th Dallas

Hon, Donald D, Koons 255th Dallas

Hon. Tony Williamis 112th Pecos, Upton, Crockelt, Sutton
Haon. Jack R. King 1306th Jeffersen
*Han. Van C. Stovall 242nd Hale, Swisher, Castro
Hon. Charles C. Cooke 111 249th Johnson, Somervell
Hon, Joe Ned Dean 258th Polk, San Jacinto, Trinity
Hon. Tom Kenyon 300th Brazoria

Hon, Annette Stewart 301[st Dallas

Heon, Greer Dawell 302nd Dallas

Hon. Dan Gibbs 303rd Dailas

Heon. Craig Penfeld 304th Dallas

Heon, Pat McClung 305th Dallas

Hon. James A. Piperi 306th Galveston

Han. William C. Martin 111 307th Gregpy

Hon. Wells Stewart 308th Harris

Hon. Herman Mead 309th Harris

Han. aAllen Dapgett 310th Harris

Hon, Bill Eliott 311th Harris

Hon. Felix Salazar, Jr. 312th Harris

Hon, Robert L. Lowry 313th Harris

Hon. Wallace H. Miller 314th Harris

Hon. Criss Cole 315th Harris

Hon. Guy Hazlett 316th Hutchinsoen

Hon. Ethridge R. Wright 317th Jefferson

Hon, Joseph H. Mims 318th Midland

Hon. Harold Thomas 319th Nueces

Hon, Jerry Shackelford 320th Potter

Hon. Hareld B. Clapp 321sl Smith

Hon, Eva G. Barnes 322nd Tarrant

Hon. Scott Maoore 323rd Tarrant

Hon, Joe H. Eidson, Jr. 324th Tarrant

Hon. Robert L, Wright 325th Tarrant

Hon. Henry J. Strauss 326th . Taylor

Hon. Enrique H. Pena 327th El Paso

Hon, Sidney J. Brown 328th Fort Bend

Hen. Lloyd G. Rust, Jr. 329th Wharton

Han, Perry O, Chrisman 330th Dallas

*Member TCDLA

22

NEW PUBLICATION OFFER

TCDLA now has available Lo its members
the supplement to the Criminal Delensc
Sourcchbook by Ray Moses of Houston.
The supplement may be purchased for
$40.00 by either writing orcalling TCDLA
Home Office. ¢
RON JOHNSON HAS RETURNED
As you recall, Ron left TCDLA last sum-
mer to clerk in the office of Lytle, Wetz-
ler, Winn and Martin in Kansas. Butl as all
true Texans do. . .he has {inally come
home and is avallable to do research,
Memorandums of Law, cte. So, if you
need assistance, please give him a call; we
know you will be pleased with (he guali-
ty of his work. *

BRIEF BANK

The following Opinions and Open Record

Deccisions have recenlly been handed

down by the Attorncy General and are

available through the Brief Bank.

OPINIONS

H-1051

RQ-1684
The Board of Pardons and Paroles is
authorized to adopt a rule which re-
quires a parole commissioner 1o accept
a new duty station,

H-1053

RQ-1621
An in-state final conviction of driving
while intoxicated automatically sus-
pends the canvict's driving license
without thue necessity of lurther offi-
cial action.

H-1054

RQ-1665
The fee for service of citation by mail
is poverned by Article 3933a, V.T,
C.S. A sherilf or constable may not re-
cover the costs of postage in addition
to the feesauthorized by Article 393 3a.

OPEN RECORDS DECISIONS

ORD-177

RQ-1542
The Criminal Justice Division of the
Governor's Office has discretion to re-
lease informatlion even if it is exvepted
from required disclosure by Section
3(a¥8) of the Open Records Act,

NEW MEMBERS

The Foice of TCDLA is pleased to say
“welcome™ to the new mcmbers joining
since the last issue of the magazine:

Herb Sucherinan Dallas
Robert J, Seerden Victoria
Richard T. McConathy Dallas
J.R. Davidson Brownsville
James R. Pierce Tyler
Bill Cornett Amarillo
Robert G. Sehleier, Jr. Kilgore
Gene Slorrs Amarillo

There was a total ol 4 student members
in the same period, ¢
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REVOCATION OF PROBATION

Charles D. Craig
Austin

I Changes in Law of Probation in Texas resulting
from Acts of the 65th Legislature:

C CP., Article 42,12 §3e expands the jurisdic-
tion of the trial court after the Defendant has been
sentenced fo the Department of Corrections for a fel-
ony. The trial court continues to have jurisdiction for
120 days from the date of sentence. The trial court
on its own motion, or on the motion of the Defen-
dant, at any time after the expiration of 60 days but
prior to the end of the 120-day period may suspend
the execution of the sentence and place the Defen-
dant on probation. The Defendant must be eligible
for probation and never have served time in any pris-
on for a felony case; and the trial court must find
that the Delendant would not benefit from further
incarceration. The Defendant is not cligible if he was
sentenced for commission of Criminal Homicide,
Rape, or Robbery.

CCP, Article 42,13 §3a expuands the juris-
diction of the trial court’s imposing incarceration for
conviction of a misdemeanor by continuing jurisdic-
tion for a period of 90 days from the date the execu-
tion of sentence begins, The court on its own motion,
or on the Defendant’s motion, any time after the expi-
ration of 10 days and prior to the end of the 90-day
period, may suspend the further execution of the scn-
tence and place the Defendant on probation. The De-
fendant must never have heen incarcerated in a peni-
tentiary or jail serving a sentence for a felony or a
niisdemeanor,

C.C P, Article 42,12 §3f limits the manner of
obtaining probation for certain offenses. The provi-
sions of Seclions 3 and 3¢ of Article 42,12 do not ap-
ply to a Defendant found guilty of Capital Murder,
Aggravated Kidnapping, Aggravated Rape, Aggravat-
ed Sexual Abuse, Aggravated Robbery or any [elony
where a deadly weapon was used or exhibited. If
the Defendant is convicted of any felony where he
used or exhibited a firearm, and receives probation,
the trial court may commit the Defendant to the
Department of Corrections for a period of 00 days to
not more than 120 days,

C.CP, Article 42.12 §4 was amended to pro-
vide that the Defendant, if not represented by coun-
sel, the Defendant’s attorney, and counsel for the
State shall have an opportunity to see a copy of the
pre-sentence report on request.

C.CP, Article 42.12 §6 was amended by add-
ing additional conditions that may be applied by the
court when a Defendant is placed on probation. The
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new conditions include; participation in a communi-
ty-based correctional program: obey all rules of the
community-based programy and pay his room and
board; pay a percenttage of his income to support his
dependents: pay a percentage of his income to com-
pensate the victim of the offense for any property
damage or medical expense, and reimburse the
county for compensation paid to appointed counsel
for defending him in the case.

C.CP., Article 42,13 §5b provides that a pro-
bationcer in misdemeanor cases may be required to
reimburse the county for compensation paid to an ap-
pointed attorney.

CCP, Article 42.12 §62a was amendced to al-
low the trial court to fix the probation fee at a maxi-
mum of £15.00 per month, if’ the court so desires.

C.CP, Article 42.12 §8¢ was added to provide
that if the Motion to Revoke Probation relies on
proof of nenpayment of any fee or restitution that is
required as a condition of probation, the inability to
pay is an affirmative defense that the probationer
must prove by a preponderance of the evidence.

CCP, Article 42.13 §6¢ was added to pro-
vide the affirmative defense of inability to pay for
misdemeuanor probationers where the state relies on
“nonpayment” as a grounds [or revocation of pro-
bation.

11. Motion to Revoke Probalion

At any time during the peried of probation a
prosecutor may file a motion to revoke probation al-
leging that the probationer has violated one or more
of the conditions of his probation. After the filing
of such a motion, the court may issue a warrant and
causc the Defendant to be arrested.

Allegations in a motion tc revoke probation
need not strictly comply with the requitements of an
indictment. (Gonzafes, 456 S\ .2d 53).

Where the basis of the revocation is a violation
of a penal law, the allegations must give fair notice
and should allege a violation of the law. (Jansson, 473
S.W.2d 40). When the motion fails to so fully inform
the probationer, he is denied the rudiments of due
process. (Kuentsier, 486 S W.2d 367).

- When the allegations in a motion fail to fully
inform a probationer, and the trial court refuses to
sustain an exception timely filed, the probationer is
denied the rudiments of due process. An accused is
entitled to have the meotion to revoke set [orth in
clear langnage the violation relied on. Reference to an
indictment is not sufficient notice of the offense re-
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licd on for revocation. (Garner, 545 SW.2d 178).

A motion to quash the prosecution’s motion
for revocation of probution must be timely filed. The
motion should be urged prior to an announcement of
ready or entry of a plea of “untrue,” or the Court of
Criminal Appeals may {ind that the error, if any, was
waived. (Dempsey, 496 SW.2d 49; Ausborne, 499
S.W.2d 179),

1II.  Right to Bail in Revocation Proceedings

A probationer in nisdemeanor cases is entitled
to reasonable bail pending revocation proceedings.
(Smith, 493 S.W.2d 958).

The Court of Criminal Appeals continues to
leave the decision (o grant or deny bail in felony cases
to the discretion of the trial judge. (EFx Parte Ains-
worth, 532 S.W.2d 640).
1V.  Trial

The Detfendant has no right to trial by jury in a
revocation proceeding. (Harris, 486 S.W.2d 317).

A revocation hearing is not a criminal trial.
(Munoz, 485 S.W.2d 782).

A Defendant is entitled to the benelit ol assis-
tance of counsel at the hearing. (C.C. P, Article 42.12
§3b; Campbell, 456 SW.2d 968, Ex Parte Shivers,
501 S W.2d 898).

C.C P, Article 42,12 88a provides that *“if the
Defendant has not been released on bail, on motion
by the Defendant the court shall cause the Defendunt
to be brought before it for a hearing within 20 days
of filing of said motion, and after a hearing without a
jury, may either continue, modify, or revoke the pro-
bation. The Court of Criminal Appeals interprets this
provision to mean that if the court fails to hold the
hearing in the specified time, the motion to revoke
will be dismissed, and that such fallure may be chal-
lenged by a Writ of Habeas Corpus. (Ex Parte Trillo,
540 S.W.2d 728).

V. Burden of Proot and Evidentiary Rules

Proof beyond a reasonable doubt is not required
in probation revocation hearings, and the Court of
Criminal Appeals has declared that the standard of
proof necessary to revoke probation should not be as
stringent as the one necessary to support the initial
conviction, (Kelly, 483 S.W.2d 467).

The Court of Criminal Appeals has not deline-
ated definitively the quantum of evidence necessary
to support an order of revocation of probation. 1t
has been held by a majority of the Court that the evi-
dence does not necd to show proof beyond a reason-
able doubt, although probation may not be terminat-
ed without an affirmative finding of a vielation of the
condition of probation. (Scamardo, 517 S.W.2d 293).
The court in Scamardo cited United States v. Garza,
484 F.2d.88 (5th Cir., 1973), which held, *[a]ll that
is required is enough evidence, within a sound judicial
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discretion, to satisfy the district judge that the con-
duct of the probationer has nol met the conditions of
the probation.” Presiding Judge Onion dissented say-
ing, “I remain convinced that the proper burden of
preof is ‘Beyond a Reasonable Doubt’ for the reasons
stated in my dissenting opinion in Kelly v, State, 482
S.Ww.2d 473"

In Johnson, 537 SW.2d 16, the court stated
“un order revoking probation need only be supported
by a preponderance of the evidence.”

Generally, evidentiary rules will be followed as
in all other criminal matters. In French, 546 S.W.2d
612, evidence of marijuana seized in a search where it
was determined that the search warrant was issued by
a “Temporary Municipal Judge” was held to have
been improperly admitted because the supporting af-
fidavit was not sworn to before un officer authorized
to administer oaths, and the warrant was issued by an
individual who wuas not a magistrate. Evidence ob-
tained after a search without probuble cause could

not be censidered by a trial court in revocution of
probation. (McDougald, 547 S W.2d 40).

There are some areas, however, where eviden-
tiary rules dare relaxed, An admission to a crime in the
nature of a confession made to a probation officer is
admissible, cven if the Defendant was not warned of
his rights by the probation officer prior to the state-
ment, so long as the Defendant is not under arrest or
in custody at the time the statcment is made. A De-
fendant is not in custody when muking a monthly re-
port, (Cunningham, 488 SW.2d 117). For instance,
if a Defendant tells his probation officer he lett the
county without permission, this is sufflicient proof
to revoke his probation, (Bustarmante, 493 S.W.2d
921,

When the probationer mukes a legally admissi-
ble voluntary confession to the commission of the
subsequent offense, the introduction of such con-
fession into evidence, even though uncorroborated,
“constitutes sufficient evidence for a court to re-
voke probation.” (Hicks, 476 S.W.2d 670; DeLeoun,
466 S.W.2d 573), But, when a “‘confession” is re-
lied upon by the State in revocation proceedings, it
is error for the court to deny the probationer the privi-
lege of testifying solely on the issue of voluntariness
of the confession, without subjecting himself to un-
limited cross-examination by the prosecution on
other issues, (Masrer, 545 S.W.2d 180).

A revocation can also be based on the uncor-
roborated testimony of an accomplice witness. (Re-
galdo, 494 S.W.2d 185. Mann, 490 SW.2d 545).

If a Defendant on probation is tried for com-
mitting a new crime which also forms the basis for
the motion to revoke probation, at the revocation
hearing the judge who heard the facts of the trial
could take judicial notice of them, and no additional
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REVOCATION OF PROBATION
evidence need be produced. (Barrientez, 500 S.W.2d
474 Srevenson, 500 S.W.2d 855).

VI

Fundamental Defects in Primary Conviction
A. Where indictment is fundamentally defec-
tive

If the indictment in the primary conviction
ts defective, the probation may not be revoked.
The Court of Criminal Appeals held that an in-
dictinent for assault with intent to rob was de-
fective for failing to aver owncrship of the pro-
perty taken and the conviction based on the in-
dictment is therefore invalid, (Adaems, 540
S.W.2d 733).

Indictment for criminal mischief failed to
allege that the offense was committed without
the effective consent of the owner. (Tinums,
542 S.W.2d 424),

Chapter 15 of the Texas Penal Code, which
covers preparatory offenses, is not applicable
to the Controlled Substances Act, therefore,
an indictment for conspiracy to sell marijuana
does not allege a crime against the laws of this
state. (Baker, 547 S.W.2d 627).

A dcfense attorney should pay particular
attention to these probiems of defective in-
dictments in the primary offense. Many people
now on probation were convicted on indict-
ments with verbiage and new offenses under the
“New™ Penal Code prior to determinations of
the proper allegations by the Court of Criminal
Appeals. Also, many persons are still on pro-
bation for offenses which occurred prior to the
changes in the Penal Code.

B. Where the judgment entered is defective

Where an indictment charged the offense of
burglary of a private residence at nighttime,
and the judgment and sentence recited a con-
viction lor burglary, a conviction for burglary
could not be supported by the indictment,
(Kasper, 547 S.W.2d 633).

Where the Defendant received a three ycar
term in the Department of Corrections, and the
trial judge granted a new trial and later assessed
a five year probated sentence, the Court of
Crimminal Appeals reversed saying: ‘“Because
the record containg neither reasons for the in-
crease in punishment, nor factual data upon
which sucli an increase could have been based,
the Judgment of the Court“assessing punish-
ment must be vacated.” (Lechuga, 532 SW,
2d 581).

Where the judgment recites a punishment
which is not within the range of punishment
provided by law, same is delective. (Gonzales,
527 S.W.2d 540).
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C. Because the primary conviction was under
a general statute, when there was a special
statute which governed the general
Where conviction was had under Texas

Penal Code, Article 16.01, alleging possession of

a criminal instrument, when a special statute,

Texas Penal Code, Article 32.21 (a)(1), Forgery,

also covered the act forwhich the Defendant was

convicted, the primary conviction was held de-

fective. (Fx Farte Harrell 542 SW.2d 169).
This principle is particularly important in

the area of probation revocation when the gen-

eral statutc describes a felony offense and the
special statute is only a misdemeanor, since the

District Court would not havc jurisdiction over

the subject matter.

Abuse of Discretion—Sufficiency of the

Evidence

A.Commit no offense against the laws of this

State or of any other State or of the Unired

Srates

Revocation based on Possession of Marijuana
seized in illegal search was held to be an abuse
of discretion, (Rushing, 500 SW.2d 667),

“Mere presence at the scene of a crime does
not of itself justify drawing an inference that
he participated therein.” (Felg, 491 S.W.2d
435).

Evidence that Appellant possessed pills
seized in a legal search without a warrant is
insufficient when there is no testimony as to
the chemical makecup of the pills. (Caro, 450
S.W.2d 6406).

Where there is no evidence that the violation
committed occurred after the date the appel-
lant was placed on probation, revocation can-
not be supported. (Mason, 438 S.W.2d 556).
B. Avoid infuricus or vicious habits

The allegation that “‘subject has been drink-
ing excessively™ was not established by mother-
in-law’s testimony that she had observed appel-
lant drink “a lew Dbeers, but not to excess
around the house,” and that on the occasion of
his birthday, in her opinion, he wasdrunk. { Ku-
bat, 503 S.W. 2d 258),

Appellant presented exceptions to State’s
motion stating that the failure to allege what
injurious or vicious habits in which Appellant
was engaged did not give Appellant fair notice
as to what terms he allegedly violated, thereby
depriving him of a fair opportunity to prepare
his defense thereto. The trial court overruled
the Appellant’s motion and failed to require
the State to amend its motion, The insufficien-
cy was raiscd in time for the State to amend.
The Court of Criminal Appeals held reversal
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was required. (Burkett, 485 S.W.2d 578).

Admission by Appellant that he took a bar-
biturate on one occasion did not support proof
of a4 “habit.” The Court of Criminal Appeals
held the trial court abused his discretion,
(Campbell, 456 8.W.2d 918).

C. Avoid persons or places of disreputable or
harmful character

The State's Motion to Revoke Probation
failed to allege what persons or places the De-
fendant associated with or frequented, or the
date and time said conditions were supposed to
have been violated, and exception was timely
made. The Court of Criminal Appeals held this
practice not to provide lair notice. (Burkett,
485 S.W.2d 578).

Even if the person with whom the Delen-
dunt was associating wus of disreputable or
harmful character, it must be shown that the
Defendant knew of such harmful character,
(Jackson, 464 SW.2d 153, Shortnacy, 474 S.W,
2d 713 Prince, 477 S W.2d 542).

Where the conditions of probation required
the Defendant to “‘avoid injurious habits, spe-
cifically alcoholic beverages, harmful drugs or
narcotics™ and the evidence showed that the
Defendant was “‘sniffing paint fumes,” the
Court ruled that such evidence was insufficient
to revoke the probation, (4llen, 509 §.W.2d
348).

). Report to probation officer as directed
Defendant was ordered to “‘report as di-
rected.” The Court held that this term was
not enforccable because it did not specily
when he was to report, and was an unlawful
delegation of authority to the probation offi-
cer to direct him to report. (Parsons, 513 5.W.
2d 554).
In Brown, 508 S.W.2d 366, the Court ruled
as it did in Parsons, but lurther stated:
“[Allthough on different facts, wherc the
parties over a period of time have accepted
such delegation of authority as shown by the
course of conduct between them, a proba-
tioner may be estopped {rom objecting to
being held to the duty he assumed.”™

E. Work faithfully at suitable- employment as

far as possible

It was error to revoke probation on a show-
ing that Appellant had sought employment at
eight different companies and had worked at
two others for short periods, (Butier, 486 S.W.
2d 311).

Evidence that a Defendant had applied for a
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number of jobs, had secured employment four
times, and had 1 job to go to when he was ar-
rested on the motion to revoke was not suffi-
cient to justify revocation, (Gormany, 486 S.W.
2d 324).

Evidence that the Defendant showed up for
work late at least four days during his seven
days of employment, once did not show up at
all but called in sick, and was fired after not
showing up for two more days and not calling
in failed to show that he did not work faith-
fully at suitable employment as far as possible.
(Reltwalt, 489 SW.2d 884),

F. Remain within a specified place

Prohibition against “‘changing place of resi-
dence” was not shown by Defendant’s travel-
ling to a distant city, spending one or two nights
in a motel, with intent to seek employment
without any cxpressed intent to make that lo-
cale his “residence.” (Whithey, 472 S.W.2d
524),

It is proper to revoke probation where the
order required the Defendant to stay within a
certain county and not leave without the per-
mission of the probation officer and the De-
fendant feft without obtaining permission.
(Winters, 504 S W.2d 322).

G.Pay his fine, if one be assessed, and all court
costs whether a fine be assessed or not, in
one or several sums, and mmake restitution or
reparation in any sum that the court shall
determine.

The addition of CCP., Article 42,12 §8c
and C.C P, Articlc 42,13 §6(6) will change the
law as it has related to this provision in the past,
In the past it has been held that the prosecu-
tion must prove that the Defendant failed to
pay, that he had the ability to pay, and that his
failure was willful.

[t is now an affirmative defense that the De-
fendant was unable to pay. However, supposc
the Defendant presents evidence of his inability
and the Court revokes him anyway. Can it be
reversed? The judge is the trier of fact and may
believe or disbelieve any witness,

H.Support his dependarts

[t appears that the defense of inability to
support dependants will be avatlable here, and
will alter the law as in the area of failure to
make other payments,

Miscellaneous considerations

A When a subscquent offense is charged as the
reason for revocation, “‘no necessity exists for
there [irst to be a trial and a valid conviction™
of such offense. (Mason, 473 S.W.2d 15).
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B. A Defendant is not entitled to a preli-
minary probable cause hearing prior lo
the final hearing on the Motion to Revoke.
(Crrant, 505 S.W.2d 259).

C. After revocation and imposition of sen-
tence, the Court may cumulate or “stack’™
that sentence on another received for the
contmission of a ¢rime committed by the
Defendant while on probation. (Spencer,
503 5.W.2d 557).

D. A Defendant who has had probation
revoked is not entitled to credit on his
sentence for the time served on proba-
tion. (Quintero, 469 S.W.2d 189).

E. A Defendant may appeal the revoca-
tion of his probation in both felony and
niisdemeanor cases, (C.C P, Article 42,12
§8b;and C. C. P, Article 42.13 §8a).

F. The Court, in felony cases, may reduce
the term of imprisonment after an order
of revocation to any lenm of imprison-
ment not less than the minimum pre-
scribed for the offensc of which the pro-
bationer was convicted, (C.C.F., Article
42.12 §8a).

(. Upon request by a Defendant the Court
must state the findings upon which pro-
bation was revoked, A probationcr is en-
titled to know wity his probation is being
revoked as a matter of due process. ((ar-
cia, 488 §.W.2d 448), u

THE LAW AND THE DEAF

A professional development program
on The Law and the Deaf will be held in
the Texas Law Center at 201 W, ]5th
Street on I'riday, Novemiber 4, 1977, This
legal clinic will focus on the rights of deaf
¢lients in legal proceedings as these apply
to current State-Federal Statutes and Exe-
cutive Orders. Client-attorney relations,
inherent communication problems, and
court accessibility and discrimination will
he covered during this one-day seminar.
The clinic is being jointly sponsored by
the Texas Deal Community (Coalition of
Texas Orpanizations Serving the Deaf)
and the Texas Commission for the Deaf,

Registration will be held from 8:00 to
8:45 a.m. in the Conference Room of the
Texas Law Center, Austin. The Seminar
begins at 8:43 with introductions by Larry
Evans, President of the Texas Association
of the Deaf, and welcoming specches by
The Honorable Joe Greenhill, Chiet Jus-
tice of the Texas Supreme Court, and Dr.
Michae! Moore, President of Coalition of
Texas Organizations Serving the Deaf.

The subjcct of the first panel is Existing
Federal Laws and Dinplications. Chairper-
son will be Dr. Mervin Garretson, Presi-
dent of the National Association of the
Deaf. Presentors will be Glenn Goldberg,
Executive Director of The National Cen-
ter for Law and the Deaf, and Sy DuBow,
Legal Director of the same organization,

YOICE for the Defense/October 1577

o

whose headquarters are  in Washing-
ton, D.C.
From 10:30 to noon there will he a

Federal Panel, with The Honorable Sher-
man Finesilver, U.S. District Judge from
Denver, Coloradeo, representing the judi-
ciary. From Washington, D.C., Dr. Boyce
Williams, Director for Deafness and Com-
municative Disorders in the Office of
Human Development, HEW, will represent
rehabilitation services for the deat. There
will alsc be representatives of the deaf,
interpreters for the deaf, and parents of
the deaf. Time is provided for audience
response at the end of the panel,

At one o'clock, after a buffet lunch,
Judge Finesilver will be introduced by
Mrs. Texana Conn, Coordinator, Travis
County Services for the Deaf, Austin.
The judge is scheduled for a onc-hour
spucial presentation,

The first panel of the afternoon session
will be concerned with Existing State Sta-
tutes and Scrvices regarding the Deaf.
Ralph White, President-Elect of Nalional
Association of the Deaf and a resident of
Austin, will serve as chairperson for this
session. Presentors will be Messrs. Gold-
berg and DuBow of Washington.

The final panel rclates to Texas law.
Panel members will be: The Honorable
Craig Washington of the Texas House of
Representatives; The Honorable Leon
Douglas, Judge, Court of Criminal Ap-

peals; Dr. B.J. Georpge, Ir., President,
Southwest  Lepal [Foundation; Andres
Menchu, President, Parent Professional

Section of the Texas Association of the
Deaf; Helen Ross Sewell, Registry of In-
terpreters for the Deaf; and Lil Browning.
RID Legal Specialist. The panel will close
with an audience response and summary
led by Ralph White.

PUBLISHER'S NOTE: Credit for atien-
dance at ““The Law and the Deaf’ semingr
may be wriiized toward the total continu-
ing legal education requirements for the
Certification and Re-certification of Legal
Specialists by the Texas Board of lLegal
Specialization in the fielkds of Civii Trial
Law, Fanmuily Law, Criminal Law, and Per-
sonal hjury Trial Law. °

SPEEDY TRIAL TASK FORCE

By Exccutive Order on the 9th of Sep-
tember, 1977, the Governor appointed a
“Task Force on Speedy Trial in Criminal
Cases,” The Task Force is lo provide as-
sistance and coordination in the transition
to and implementation of the Speedy
Trial Act passed by the 65th Legislature.
Appointed to the Task Force was Presi-
dent Emmett Colvin; he is the only repre-
sentalive of the defense bar on the Task
[Force. The other members are:

The Haon.
The Hon.
The Hon,
The Hon.
The Hon,

Joe Greenhili, Austin
John F. Onion, Austin
Paul W. Nye, Corpus Christi
Tully Shahan, Del Rio
Martin Dies, Ir., Beaumont
The Hon. C. Raymond Judice. Austin
The Hon. Alton Griffin, Lubbock
The Hon. Lewis Dickson, Houston
Major Burch Biggerstaff, Austin
Chict Loyd Mathews, Paris
Shen{f R.L. (Dick) Culberson,
Jefferson County
Constable Homer DeMaoss, Mesquite
The Hon, Michael B, O’Quinn,
San Antonio *

A ACTION FEDERAL
BAIL BONDS

(712) 661-7400
(24 hours)

[420% Washington/4 189 Bellairc,Room 203
Houston, Texas

FEDERAL — STATE - CITY

OUR RULE NO. 4

YOU MUST NOTIFY US OF YOUR LAW-
YER'S NAME, ADDRESS AND PHONE
NUMBER. If your lawyer made amange-
menls for your bond, you must report back
to him within 24 hours. Remember that a
paid attorney is your best defense, It is
wise (o maintain a family attorney.

Gerald P. Monks (owner) Texas A& M
Lynn Narum Univ. of S§t. Thomas
Charles Rusk Baylor Univ.

Laboratories & Offices
of
WAYNE BAKER,
ERIC HOLDEN
& ASSOCIATES

Polygraph Laboratories & Offices
established
to serve the legal profession

HERITAGE SQUARE TOWER,
SUITE 479
4835 LBJ Freeway
Dallas, Texas 75234

Area Code 2147661-8617
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TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION, Suite 211, 314 West 11th Street, Austin, Texas 78701

Some of the best legal minds

. In this state already belong to the Texas Criminal Defense Lawyers Association, We believe we have now
the best Criminal Defense Bar in the United States. The way we maintain that level of excellence is contin-
uously to seek out new minds, new energies. Therefore we want YOU . | | if your legal and personal philoso-

phics are compatible with our purposes and objectives.

@ To provide an appropriate state orgsnizalion representing
those lawyers who are actively engaged in the defense of
criminal cases,

® To protect and insure by rule of law those individual rights
guaranteed by the Texas and Federal Constitutions in erim-
inal cases.

® To resist proposed legislation or rules whiech would eurtail
such rights and to promote sound altermatives.

® To promote educational activities Lo improve the skills and
knowledge of lawycrs engaged in the defense of criminal
eases.

MEMBERSHIP APPLICATION

® To improve the judicial system and to urge the selection
and appointmeni to the bench of well-qualificd and exper-
iecnced lawyers.

@® To improve the correctional system and to seek more cf-
fective rehabilitation opportunities for these convicted of
crimes.

® To promole constant improvement in the administration of
criminal justice.

ADVANTAGES FOR YOU

® Referrals to and from recommended eriminal

¢ defense lawyers in over 100 Texas cities
through the TCDLA membership direetory.

@ Summaries of latest Court of Criminal Appeals
cases through the Attorney General's Crime

I Prevention Newsletier. Available to private prac-

Applieation of:

Please letter cerlificate: as above

other

{Name, please print or type)

tioners only through TCDLA’s group snbscrip-
fion, included in dues.
|.Access to many publications dealing with the

Street or Box No.:

practice of eriminal law tbrough TCDLA dis-
counts & free offerings.

City and Zip Code:

I.TCDLA‘s publications, including the monthly

Firm Name:

} VOICE for the Defense, with its “News &

Business Telephone:

Notes' on currcnt aetivilies, legislative
|

summuaries and other legal news.
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Date Admitted to State Bar of Texas
Admitted to Practice in:

PORT of imporiant eascs decided by the

Law School (Name, degree, date)
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as a pre-punched, centerfold snapout for
your library.

College (Name, degree, date)

® Use of TCDLA Brief Bank service,

® Quistanding educational programs fealuring

recognized experts on practical aspects of de-

(If student, expeeted date of graduation}

Professional Organizations in which applicant is member in good standing:

fense cases, TCDLA and the State Bar annually
present many seminars and eourses in all parts

of the state,

® An organization through which criminal de-

fense lawyers can furinulate and express their

arc you the subject of disciplinary action now pending

Have you ever been disbarred or diseiplined by any bar associalion, or

position on legislation, court reform, important
cases affeciing rights of defendants through
amicus curiae aclivity and other matters

affecting the adminisiration of criminal justice

(Date)

ENDORSEMENT

Mail to:

(Signature of Applicant)

1, a member of TCDLA, believe this applicant to be a person of
professional compctency, integrity, and good moral character.
The applicant is actively engaged in the defense of eriminal cases,
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