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Jurisprudence Committee in the
House, was not reappointed. It is
evident that this dedicated Legislator was punished because of his
ability to protect the public fromits
Government, and, in a very articulate manner, convince his fellow
Legislators of the rightness of his
position regardless of their race,
creed or political persuasion. The
people of Texas will miss Craig
Washington's voice as a Committee Chairman.
This one action should cause
every Defense Attorney in the
State of Texas to resolve that he
will be more active in his relationships with the Legislature, particularly his Legislator, in letting their
feelings be known and their positions on various items of Legislation felt in the Halls of the Capitol.
Over in the Senate, Sen. Tati
Santiesteban was reappointed
Chmn. of the Sub-committee on
Criminal Jurisprudence.
The
members of his Committee are:

Sen. Santiesteban is known for his
fairness in the handling of his
Committee.
It is strongly urged by your
President that every opportunity
you have for contact with your
Legislator and Senator be utilized
for the benefit of the public, to
place before them the fact that
they should endeavor not to be
caught up in some of the
emotionalism surrounding various
items of the Governor's anti-crime
package. They should carefully
consider the long range effects of
hastily passed Legislation, especially in view of the fact that the
State of Texas and the Courts are
still struggling to get valid judicial
interpretations of the recently
passed Penal Code and Controlled
Substances Act.
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TITLE 3
Point of View
I don't know how to put all this
in a form in which it might be published for the Texas Criminal Defense Association members. I'll do
it just as I would talk to you. You
are free to share it with whom you
please, because it does reflect positions I am willing to take publicly. If you and the editors of your
newsletter want to publish it, I
would be delighted to work with
your editor (Lord knows anything
I write needs editing). [which w e
did, h e did, it did, and I did. Ed.]
Preliminarily, I think we could
agree that we are not going to do
away with crime, delinquency and
anti-social conduct until we do
away with people. Since we like
having people around (otherwise,
it gets lonesome), the idea of having a corrections system is to be
able to live in community with
people, limiting the harm they do
to one another by providing for
protection from a person's antisocial acts, and by correcting the
anti-social person and making him
a part of the community again.
I think we are trying to learn
how to use the least restrictive
necessary means to correct. I think
we are also trying to learn how to
keep the individual in the corni
munity when he will let us, so that
aftercare and reintegration are
smoother. Most of us have an aversion to the idea of the traditional
prison that is barely exceeded by
our aversion to and fear of the
chronically anti-soda1 person.
With all this in mind, the point

By Honorable Wm.C.Martin, 111
judge, DomesticRelations Court,
Gregg County, Texas
of agreement between prosecution, defense, courts and corrections in the juvenile field is to get
youth corrected and independent
before age 17 or 18, in order to
keep him out of the adult corrections system.
Title 3 of the Family Code seems
to be reasonably well constructed
to safeguard against "correcting" a
young person for an offense he
didn't commit. The sad fact, from
the defense point of view, is that
the immature offender will usually
be caught, and the offense will
usually be proved. This means
that the defense advocate needs
every bit of his skill in the disposition phase of the case. If defense
counsel does not know about the
full range of correctional alternatives short of commitment to the
Youth Council, he is of little help
to the Court or to his client. Often
the judge would like for someone
besides the Court to question the
appropriateness of the plan, or to
point out that an agency or person
is not properly serving the youth.
This line of thought inevitably
leads to the observation that it is
difficult to serve a youth who is
violent or who will not remain in

the jurisdiction. The classic defense for such persons in the adult
criminal justice system has been to
assert that they are mentally ill or
incompetent, and cannot control
their behavior. All too often, this
defense is asserted inappropriately
in Juvenile Court. We do find a
few mentally ill or mentally retarded youth in juvenile court, but
they are rare. Most are screened
out by appropriate referral before
they get to Juvenile Court.
Most of the time, assertion of a
mental illness or deficiency defenses is overkill-"gilding
the
lily"-because
the youth in
juvenile court is already being
treated as a naive offender by reason of immaturihj, not illness. The
question is, can your youthful
client be better served by treating
him or her as sick or subnormal?
The answer, when you compare
programs, is usually "No!"
Assuming that the goal of corrections is to bring the youth into
maturity in control of himself or
herself, able to be self-assertive
without attacking everyone in
sight, and able to stay put and
work toward his or her own goals
under a normal amount of interpersonal stress, then treating the
youth as retarded or sick is not
very helpful. Much of the antisocial and escapist conduct shown
by your clients is maladaptive coping. Much of the lack of achievement in school is due to developmental learning disabilities, and
the emotional overlay that comes

j

tion against some of the publicized
from constant failure. Absent a
abuses, assuming arguendo the
psychosis or organic retardation,
truth of every one of the horror
commitment to a mental hospital
stories related about conditions
or a state school is inappropriate
.. .
obtaining in public child care in
and harmful.
If the youth's history of behavior
Texas in recent years. Unfortuis molent, dangerous or escapist,
nately, the correction of abuses
does not lie in the direction of
then it may be necessary for him or
her to be confined; otherwise, no
limiting the complex business of
service, care, education or training
child placement by making the
can be rendered. If confinement or
sole determinant the technical ofother close supervision and confense made the basis of the comtrol is eventually forced by the
mitment, nor does it lie in
youth's behavior, then I would
sloganeering with such coined
submit that a state agency such as
words as "deinstitutionalization"
(which has yet to be given operathe Texas Youth Council is the best
tive definition).
vehicle to provide the necessarv
If the main concern is putting
care.
Many of TYC's policies have
tough kids with not-so-tough
kids, then the way to guarantee a
come under fire in recent years. I
malassorhnent is to build rigidity
don't propose to defend the
into the placement process. That is
agency here, not because I don't
what is happening now. Under
have opinions on the merits of the
the present statute, either delinagency's poliaes, but because the
quents or status offenders can be
agency is or should be capable of
placed with youth who are not
accounting for its own conduct,
even behavior problems, yet deand should be held so accountalinquents and status offenders
ble. My point is that TYC is a recannot be placed together. How
sponsible state agency, and its
absurd! The distinction is based on
policies are open to review and rean incident that happened at least
vision.
six weeks prior to the youth's arriWhat TYC should be held acval at TYC (I have no way to
countable for is furnishing care
document that time lapse, but if it
and education appropriate to the
is wrong on the average it is way
youth's diagnosed needs In the
too short). It is not based on
excitement that occurred in both
present, or even recent past, ob1973 and 1975 with the Morales
served behavior in a constant envicase, the "aisis" in Department of
ronment. The distinction is as ofPublic Welfare licensed child care
ten unrealistically harsh as uncenters and the "deinstitutionalrealistically lax. It stultifies the
ization" impetus from the federal
Juvenile Justice Act of 1974, the
capacity of the youth to begin to
legislature made two tragic mischange and respond now.
takes, that I cannot pretend to be
I antiapate an effort to remove
able to document. In 1973, comthis irrational restriction on the
Youth Council's ability to furnish
mitment of runaway status offenders was effectively barred, even
appropriate care. I really wish that
for violation of probation. In 1975,
I could get in correspondence with
commitment of status offenders
concerned members of the defense
organizations, answer their queswas allowed by defining violation
of probation as delinquency, but
tions and address their concerns
and gain their support for removthe placement of status offenders
was so severely limited within the
ing the restriction.
Youth Counal that they could not
As a side note, I wonder
be adequately served. This legisla- ,whether the real concern is not
unnecessary confinement of the
tion was far too restrictive, erring
youth? If so, let's address that
on the other side of the mark from
the "deinstitutionalization" secspecific question. The Juvenile
Court Judges' Committee made a
tion of the federal Juvenile Justice
S.W.A.G. (saentific wide angled
Act, which is so broad and vague
guess) that that was what "deinstithat it means nothing specific
enough to follow or implement.
tutionalization" was all about, and
came up with a position paper, on
It is easy to understand a reac-
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which Texas submitted its plan.
Last I heard, it had been taatly accepted, though L.E.A.A. has not
said anything out loud about it.
The remainder of the help that
the juvenile courts need is in the
area of court reform rather than
Family Code adjustments. I anticipate efforts on several fronts. One
will be to elevate the Domestic Relations and statutory Juvenile
Couzts to district cow? status,
while allowing for them to retain
their speaa1t)i Another, perhaps
from more than one source, will be
to give Juvenile Court, whether
district, county, or special statute,
the same kind of control over
juvenile probation resources that
the district courts have over adult
probation resources. The latter effort may require amendment of the
Family Code, or it might come
another way.
My pitch for giving the Juvenile
Court control over resources is
that under the Family Code the3 0
court must approve the process by3L
which the youth is handled from3 i
police contact on. Unless the a"
luyenile Court has control over its 5 7
resources, the authority to carry
out the responsibility of providing
a viable, rational continuum of
care is absent. If the defense counsel for the youth is interested in
leaning toward local corrections
alid the least restrictive correctional alternative, then he should
be interested in the continuum of
care. It doesn't help to convince
the judge that the youth is back in
court because of inadequate services and care when the judge is
powerless to make an effective
order to improve services and
care. That kind of impasse results
eventually in federal litigation
leading to a limited effective
change in the face of bitter footdragging and dodging. The place
to resolve the question is in the
Juvenile Court, presided over by a
locally elected lawyer-judge, who
lives in your community, and who
has to face his constituency every
day.
I didn't intend for this to be so
long. I hope you will share it and
that we and our organizations can
work together for justice for our
kids when that marvelous show
starts in Austin in 1977.
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EffectiveAssistance of Retained
Vs. Appointed Counsel

The right to assistance of counsel is guaranteed to all criminal defendants by the Sixth Amendment
of the United States Constitution
and, in Texas, by Article I, Section
10 of .the State Constitution. The
assistance of counsel was first required to be "effective" in Powell v.
Alabama, 287 U.S. 45 (1932). Although the Supreme Court has
spoken about "effective assistance
of counsel" since that time, it has
never given that term any substance by reviewing a question of
counsel effectiveness.
As the state courts and lower
federal courts grappled with the
concept, a distinction was early
drawn between the standards of
effectiveness for retained and appointed counsel. Today, the
widely accepted standard for effectiveness of appointed counsel is
"counsel reasonably likely to render and rendering reasonably effective assistance." MacKenna v. Ellis,
280 F. 2d 592, 599 (5th Cir. 1960);
Ex Parte Gallegos, 511 S.W. 2d 510
(Tex. Cr. App. 1974). Appointed
counsel's duties on appeal are
slightly different but still high. See
Anders v. California, 386 U.S. 738,
87 S.Ct. 1396 (1967); Gainous v.
State, 436 S.W. 2d 137 (Tex. Cr.
App. 1969); Currie v. State, 516
S.W. 2d 684 (Tex. Cr. App. 1974).
The standard of effectiveness for
retained counsel in most jurisdictions is much lower. A non-

By David H. Reynolds, Austin

indigent defendant has not been
denied effective assistance of his
retained counsel unless his trial
was
"A farce, or a mockery of justice,
or was shocking to the conscience of the reviewing court,
or the purported representation
was only perfunctory, in bad
faith, a sham, a pretense, or
without adequate opportunity
for conference and preparation." [Citations omitted]
Williams v. Beto, 354 F. 2d 698, 704
(5th Cir. 1965). Retained counsel is
not ineffective in Texas unless he is
"guilty of willful misconduct
amounting to a breach of a legal
duty." Steel v. State, 453 S.W. 2d
486 (Tex. Cr. App. 1970) (at trial);
Ex Parte Raley, 528 S.W. 2d 257
(Tex. Cr. App. 1975) (on appeal).
It is not so difficult to imagine a
case in which these divergent tests
would meet head-on. For example, what would happen if counsel
was appointed for a non-indigent
defendant because he either knew
no lawyers in the community or

was recalcitrant in retaining one?
Since he is not indigent, the
hypothetical defendant's right to
counsel does not proceed from Gideon u. Wainwright, 372 U.S. 335,
83 S.Ct. 792 (1963).l Gideon simply required counsel to be appointed for a defendant who was
too poor to retain his own. There is
therefore no reason to accord the
defendant the advantages of the
higher standard of duty applicable
to court-appointed counsel. Although defendant's attorney was
appointed in this case, he was paid
by the defendant himself. This
made him retained and imposed
upon the defendant the burden of
overseeing his own defense. Having the supposed power to obtain
another lawyer in the event of dissatisfaction, the defendant should
be entitled to relief only if counsel
was guilty of willful misconduct
amounting to breach of a legal
duty. Steel v. State, supra; Ex Parte
Raley, supra.
On the other hand, counsel was
in fact appointed in the hypothetical case. In such a situation, the
cases impose a higher standard of
duty upon counsel, both at trial
and on appeal. The rationale for
this higher standard seems to be
the argument that the State has
involved itself in a defendant's defense by appointing counsel for
him. Any errors of appointed
counsel are thus imputed to the

y
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State. See, e.g., Fitzgerald v. Estelle, 505 F. 2d 1334 (5th Circ. en
banc, 1974).
The foregoing hypothetical
however indicates the absurdity of
analyzing this problem in terms
of these artificial distinctions.
Whether counsel is appointed or
retained, or a defendant is indigent or not, should make no difference.
It may be instructive to analyze
the traditional reasons for these
distinctions. One of the earliest
rationales for imputing the effectiveness of counsel's representation to his paying client was
grounded on a principal-agent
theory. The mistakes of counsel
were those of his client, and the
client (principal) could discharge
his lawyer (agent) at any time the
former became dissatisfied with
the quality of the representation
he was receiving2 The unreality of
this approach is manifest. Central
to the ideal of our criminal justice
system is the concept of the skilled
advocate advancing the best interests of his client within the maze ol
procedures and technicalities thal
shape a criminal trial.
"This entire area of law is
based on the proposition that not
even intelligent and knowledgeable laymen can properly defend
themselves in a court of law
without the aid of trained, legal
counsel. It is paradoxical that
the same courts which hold that
indigent laymen are completely
unable to defend themselves,
also would require that nonindigents must have the ability
to second-guess their retained
counsel's knowledge of law,
preparation, and conduct of the
trial. The acts or omissions of
counsel should only be imputed
to the accused where they are
within the accepted scope of his
duties as defense counsel.
Where the lawyer's errors fall
within the scope of his duty and
where there is not any connivance or knowledgeable acquiescence on the part of the accused, it makes little sense, and
even less justice, to allow imputation of tfiE. errors to the accused to defeat his opportunity
for relief." Incompetency of

Counsel, 25 Baylor L. Rev. 299,
310-311 (1973).

ject the case to the level of scrutiny
required in appointed counsel
cases. Williams v. Estelle,
FSupp. ;
19 Cr. L. 2388
(N.D. Tex.; July 9, 1976); See
Rockwood v. State, 524 S.W. 2d 292
(Tex. Cr. App. 1975); Hunnicutt v.
State, 531 S.W. 2d 618 (Tex. Cr.
App. 1976).
The deasions on this issue in
other jurisdictions are not numerous and a partial listing shows that
the trend is toward the elimination
of the distinction between retained
and appointed counsel in both the
state8 and federal~ystems.The
opinion in Wilson v. Rose, 366 F. 2d
611 (9th Cir. 1966) is quoted at
length because of the compelling
reasoning employed:

Of more recent vintage, but
more common, is the rationale that
there is no deprivation of the right
to counsel in the absence of state
action3 Unless privately retained
counsel's blunderings are so obvious as to give rise to a duty on the
part of the court to halt the proceedings, a defendant is entitled to
no relief.4 It would seem that the
mere involvement of the State's
judicial machinery in the conviction of one who did not enjoy the
constitutionally-protected right to
effective assistance of counsel
would provide ample State action
to trigger the protections of the
Fourteenth Amendment.5 But certainly defense counsel's essential
function and role in the overall
administration of that machinery
is sufficient. The commentators are
nearly unanimous in their attacks
on the reasoning supporting this
di~hotomv.~
Other 'jurisdictions that ha;>
considered this question 0 f t e n 3 ~ '
produce muddled opinions with*
an abundance.of dicta. Often. the3
dicta is inconsistent with the hol&,L
ings, and it is not unusual for a33
juri&cti~n. to .reverse. itself more3C
than once on this question.'
It has been noted that even in
Texas the opinions routinely state
the rule applicable to retained
counsel, and then proceed to sub-

/:,

"It also makes no difference
whether counsel was retained or
appointed by the court, or
whether counsel's inadequacy
should have been apparent to
the court and prosecutor at the
time or was made evident only
by subsequent disclosures. This
is clearly the federal rule. Ranv. United States, 339 F.2d
79, 81 (5th Cir. 1964); Munich v.
United States, 337 F.2d 356 (9th
Cir. (1964); Porter v. United
States, 298 F.2d461,463-464 (5th
Cir., 1962); Kyle v. United States,
263 F.2d 657 (9th Cir., 1959);
Craig v. United States, 217 F.2d
355. 359 (6th Cir., 1954). Since it
has been settled that the effect of
Gideon v. Wainwright, 372 U.S.
335, 83 S.Ct. 792, 9 L.Ed. 2d 799
(1963), was to render 'the Sixth
Amendment's right to the assistance of counsel " * * obligatory upon the States,' Pointer v.
State of Texas, 380 U.S. 400, 403,
85 S.Ct. 1065, 1067, 13 L.Ed. 2d
923 (1965), it is the rule applicable in State prosecutions as well.

--w

30,32-33 (9th Cir., 1962).
"But the true basis for the rule
is to be found in the reason

,

0 f~

which underlies the right to assistance of counsel itself. It is
embodied in the Sixth Amendment in 'realistic recognition of
the obvious truth that the average defendant does not have the
professional skill to protect himself when brought before a tribunal with power to take his life
or liberty.' Johnson u. Zerbst, 304
U.S. 458,462-463,58 S.Ct. 1019,
1022, 82 L.Ed. 1461 (1938). It is
incorporated in the Due Process
Clause of the Fourteenth
Amendment because. 'without
the aid of counsel,' the accused
'lacks both the s k u and knowledge adequately to prepare his
defense, even though he have a
perfect one. He requires the
guiding hand of counsel at every
step in the proceedings against
him.' Powell u. State of Alabama,
287 U.S. 45, 69, 53 S.Ct. 55, 64,
77 L.Ed. 158 (1932). In short, effective assistance of counsel is
guaranteed by the Sixth and
Fourteenth Amendments because it is 'essential to a fair
trial,' Pointer v. Texas, supra, 380
U.S. 403, 85 S.Ct. 1065; Gideon
u. Wainwright, supra, 372 U S .
342,83 S.Ct 792.
"Clearly effective assistance of
counsel is equally 'essential to a
fair trial' whether or not the
court or the prosecutor partidpates directly in depriving the
accused of that aid. In either
case the accused is equally lacking in the professional skill and
knowledge necessary to the protection of his life or liberty.
There may be less reason to
charee the State with knowledxe"of the deficiencv in the one
ca& than the other. But if in
subsequent
collateral
proceedings the accused discharges
his burden of proving that he
was in fact without effective assistance of counsel he has
shown, absent waiver, that the
proceedings which resulted in
his imprisonment were fundamentally unfair, and he is therefore entitled to a remedy." 366
F.2d at-615-616 (footnotes omitted).
The Sixth Amendment to the
United States Constitution provides that ". . . the accused shall

enjoy the right . . . to have the assistance of counsel for his defence." [sic] This provision, from
which all the constitutional pronouncements about right to counsel have sprung, makes no distinction between rich and poor;
between counsel who are "reasonably effective" and counsel
who are guilty of "willful misconduct." Cases such as Powell u.
Alabama, 287 U.S. 45, 53 S.Ct. 55
(1932); Gideon u. Wainwright, 372
U.S. 335, 83 S.Ct. 792 (1963) and
Douglas u. California, 372 U.S. 353,
83 S.Ct. 814 (1963) were remedial
attempts to insure equality of legal
care for rich and poor alike. The
distinction in standards for such
care that has become engrafted on
this body of law has no basis in
precedent, reason or justice. As
one commentator has put it, "Certainly those of moderate means,
and the wealthy as well, deserve
the same protection from shoddy
legal practices that is afforded the
indigent."1°
It is submitted that the test for
effectiveness of both retained and
appointed counsel should be
stated in terms of competency and
likened to the old test applied to
representation by appointed counsel." An attorney's performance is
"within the range of competence
demanded of attorneys in criminal

case^"'^ if his client's conviction
probably resulted from the merits
of the case against him and not
from any deficiencies in diligence
and legal skills on the part of his
retained or appointed lawyer. If
notice of appeal is given, counsel
should not move to dismiss the
appeal or otherwise abandon his
client without the client's knowledge and approval. Lopez u. State,
486 S.W. 2d 559 (Tex. Cr. ADD.
1972); Ex Parte ~ m i i h 519
, s.w:;~
432 (Tex. Cr. App. 1975); Ex Parte
Raley, ~ u p r a . ' Whether
~
the defendant was non-indigent or
counsel was appointed should
make no difference. The constitutional mandate leaves no alternative to this rule.
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Indiana: Abraham v. State, 228 Ind. 179,
91 N.E. 2d 358 (1950).
Maryland: Evans v. Wardex, 257 A.2d
474 (Md. App. 1969).
Tennessee:
Baxta v. Rose. 523 S.W.2d
~~930 (1975).
Vermont: In Re Shuttle, 214 A.2d 48
(1965).
9Fourth Circuit: Kelly v. Peyton, 420 F.2d
912 (1969); Shifletf v. Viryinia,
- 433 F.2d 124
(1970).
Sixth Circuit: Craig v . United States, 217
F.2d 355. 359 (19541: Scott v . United States,
'334 ~ . 2 d ' 7 2(1964) and Goodwin v. Cardwell;
432F.2d 521, 522 (1970).
Seventh Circuit: Wilson v. Phend, 417
F.2d 1197 (1969).
Eighth Circuit: Garton V. Swenson, 497
F.2d 1137 (1974), fn. 4.
Ninth Circuit: United States es. Marshall,
488 F.2d 1169, 1193 (1973).
Tenth Circuit: EUis V. Oklahoma, 430
F.2d 1352 (1970), cert. den. 401 U.S. 1010,
91 S.Ct. 1260 (1970); but cf. Plaskett v. Page,
439 F.2d 770 (1971).
loIncampetency of Counsel, 25 Baylor L.
Rev. 299,317 (1973).
"See Ex Parte Gallegos, 511 S.W. 2d 510
(Tex. Cr. App. 1974), majority and concurring opinions.
'2MclLlann v . Richardson, 397 U.S. 759,
771, 90 S.Ct. 1441,1449 (1970)
'"innce a propertied defendant should be
able to persuade some lawyer to appeal his
case, no reason is perceived to apply the
requirrrnents of Anders and Gainous as to
the filing of appellate briefs to retained
counsel.

SECOND EDITION

~~

MANUAL
OF
REVERSIBLE
IN
TEXAS CRIMINAL
CASES
Authored by

JUDGE FRED ERISMAN

65 chapters on where and
how errors occur, divided into
4 specific areas: Errors
Before Trial, Errors During
Trial, Errors After Trial, and
Special Proceedings.
Over 3,000 currently applicable authorities reflecting
error in support of more than
500 suggested grounds of
error on appeal.
Reviewing errors through
Volume 503, Southwestern
Reporter (Second Series)
Referenced to: 1974 Penal
Code and 1965 Code of
Criminal Procedure and
Legislative
Amendments
and Enactments
SPECIAL
DISCOUNT

To receive this discount all orders
must be placed through the
TCDLA Office.
Send your check for $33.50 to:
TCDLA
1632 AmericanBank Tower
Austin, Texas 78701

SanFranciscoTripPlanned March 23-26
The Texas Criminal Defense
Lawyers Association is sponsoring
a group trip to the exciting city of
San Francisco. Just imagine three
nights and four days of sightseeing, shopping, dining and
dancing not to mention an excellent opportunity to improve your
legal skills. We will be staying at
the Mark Hopkins Hotel, #One
Nob Hill, which has cable car service right out front, and houses the
world famous restaurant "Top of

the Mark." TCDLA has made arrangements for our group to occupy the best rooms in the hotel
(each with an outstanding view of
the city) for a remarkable rate.
Regular room rates: $65.00
singles/$75.00 doubles. Your rate
as a TCDLA member: $45.00
singles/$55.00 doubles. Airfares
will be included in the package
along with transfer to and from the
hotel, baggage handling, tips and
taxes. Therefore, a trip to San

Francisco, including all of the
above will run you approximately
$299.00. Brochures will be mailed
to you shortly by the Associated
Travel Service with all information
concerning the trip, and the seminar. TCDLA hopes that each and
every one of you can arrange your
schedules so that you will be able
to participate in this exciting function.

New MembersNeeded
Each member of TCDLA is
urged to enlist at least one new
member during the year. An increase in membership is essential
during this Legislative year. The
larger the membership, the larger
the political clout. Likewise, the
more members we have, the more
funds we have available for placing our position on Legislation be-

fore the members of both Houses.
Let's keep the ball rolling by becoming more active and dedicated
to our cause of advising the public,
and increasing the quality of representation received by the public.
The Bar as a whole is under attack
from many quarters, and some of
the allegations are well founded.
You and I well know that the best

way to counteract this deluge of
adverse publicity is to increase our
efficiency and have a unified voice
before the public. When your Association speaks, and says that it
speaks on behalf of from 1500 to
2000 members, its voice is heard.
Let's get with it and increase our
membership.

More on San Francisco
Your Board of Directors voted to
plan a sponsored pleasure trip for
our Association some time during
the month of March. The Board
voted to recommend that the
pleasure trip be in San Franasco,
California. You either have, or will

be receiving in the near future,
brochures and other related items.
It is urged that you favorably consider attending the Seminar which
will be held in conjunction with
the pleasure trip. It will be a
legitimate Seminar with qualified

speakers, and with the schedule
arranged so that you can enjoy the
sights of San Franasco, as well as
improving your Criminal Defense
skills.

CDLP Offers Two New Books!

TEXAS JUVENILE
DEFENSE MANUAL

INCOMPETENCY AND
INSANITY DEFENSE

This book is the most recent and
the most authoritative work in this
field. Outstanding authors working
with Editor Walter W. Steele, Jr.
have created a significant publication which will prove to be a valuable addition to the library of every
practicing attorney. This manual
covers law, tactics and theory.
Some topics covered are the Juvenile Justice System, The Role
of the Police, Search and Seizure
in Texas Juvenile Justice and Juvenile Justice Intake-and its relationship with defense attorneys.

This is the first complete book on
incompetency and insanity defense and covers both federal and
state laws. Authored by Kerly FitzGerald of Dallas, the book has
practical practice suggestions including forms for lawyers' use
when the incompetency or insanity defense is used. Also, found in
the book are extremely useful
sample charges to the court and
strategy suggestions. This manual
is invaluable to the defense lawyer
who is confronted with the use of
an incompetency or insanity defense.

I1

aena cnecK to:

5 Incompetency and
0Texas Juvenile Defense Manual $25.00

CDLP
E0.1

Name

AUS'I'IN,TEXAS 78711

insanity Defense $39.50

Iress

I City

Zip
Telephone

Harry Lee Hudspeth

Waggoner Carr

,
Jack J. Rawitscher

Malcolm Dade

10

Bill Wardlaw-Brown

Ronald D. Zipp

Garland G. Wier
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EXAMINING TRIALOr,
TheRace Is On!
By John V . Hayslip, Texas City
How many times have you wanted an examining trial
only to find yourself blocked by the fact that the District Attorney has already taken the case to the Grand
Jury and had your client indicted? We all know that
once indicted a defendant is no longer entitled to an
examining trial. It may be, though, that we can do
something by quick action on our part. Almost all the
cases which hold that an examining trial is not required after indictment preface that statement with
the equivalent of "the defendant didn't ask for one."
Though the following isn't guaranteed to work, sitting on your hands will only guarantee that your
client won't get the examining trial to which he is entitled.
There is no specific manner set out in the Code of
Criminal Procedure, or case law, by which a defendant can request an examining trial. It is suggested
that the following approaches, or some combination
of them, may get your defendant an examining trial,
or, at least, preserve the point for appeal, if you a d
before the Defendant's case is taken before the Grand
Jury:

-

-

Form: Motion For Examining Trial

(1)A letter to the District Attorney, sent certified
mail, stating that your client desires an examining
trial (of course, if Speed is essential in your case, it
is recommended that the letter be personally
served on the District Attorney).
(2) A Motion for Examining Trial, such as the one
included herein, filed in the Justice of the Peace
Court having venue of your client's case.
(3) Request an injunction in the District Court
which directs the District Attorney not to take the
case to the Grand Jury until after the Defendant has
had his examining trial (surprisingly enough, I
have had favorable reactions from the District
Judges I have approached on this point). If this approach is used it might be advisable to also file the
Legal Memorandum included herein.

I personally recommend the first, and one of the
second two methods. This assures there is something
in the record of the case, in the event you are shut
out of your examining trial by a "speedy indictment."

-

No.
THE STATE OF TEXAS

IN THE JUSTICE COURT

VS .

PRECINCT #

,

COUNTY, TEXAS

MOTION REQUESTING EXAMINING TRIAL
AND OTHER ANCILLARY RELIEF.
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes

,Defendant in the above styled and numbered cause, individually and

,and respectfully moves this Honorable
by and through his attorney of record,
Court to grant him the examining trial guaranteed him by Articles 15.19 and 16.01of the Texas Code of Criminal
Procedure.

It is further moved that the Honorable Judge of this Court direct the Criminal District Attorney of
County to refrain from taking this cause before the
County Grand Jury on his own
motion before such time as the Defendant in the above styled and numbered cause is given
the examining trial to which he is entitled.
It is also moved that the Honorable Judge of this court direct the Criminal District Attorney
of
County, in the event that the
County Grand Jury asks for this case
on their own motion, to notify the Grand Jury of this request for an examining trial, andto notify the Defendant
so that he can communicate his desire to have the examining t i a l to which he is entitled to the aforesaid Grand
Jury.
CERTIFICATES OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion Requesting Examining Trial and Other
Ancillary Relief was served on the Criminal District Attorney of
County, Texas by hand
, whose normal duties are
delivering the same to
on this the
day of
, 1976.

Attorney for the Defendant
I hereby certify that a true and correct copy of this motion was filed in this Honorable Court by handing a copy of
, whose normal duties are
, on this the
the same to
, 1976, and by so doing request that this motion be heard at the earliest possible date.
day of

Attorney for the Defendant
ORDER
This Motion Requesting Examining Trial and Other Ancillary Relief was heard on the
day of
1976, and said Motion is hereby GrantedIDenied, to which action of the Court the Defendant excepts.

Judge Presiding
Original: Court
Copies: (1) Criminal District Attorney of
(2) File

County, Texas

FORM: Petition for T.R.O. and Tempomy Injunction
,
No.

IN THE DISTRICT COURT OF
VS.
THE STATE OF TEXAS

COUNTY, TEXAS
JUDICIAL DISTRICT

PETITION REQUESTING TEMPORARY RESTRAINING ORDER AND FOR TEMPORARY INJUNCTION
TO THE HONORABLE JUDGE OF SAID COURT:

,by and through his attorney of record,
Petitioner herein,
complains of
, Criminal District Attorney of
Texas, and the State of Texas, and for cause of action respectfully shows the Court the following:

County,

having been
Petitioner is the Defendant in a criminal case, a felony, to wit:
charged against him. Defendant is the State of Texas, who is represented by the Criminal District Attorney of
County Courthouse.
County, Texas, and who can be located in the

(Herein state the facts that have occurred to date)

Petitioner wishes to have the examining trial guaranteed him by Articles 15.17 and 16.01 of the Texas Code of
Criminal Procedure. Case law holds that if he is indicted prior to the time that he has his examining trial he is no
longer entitled to one. Petitioner has no adequate remedy at law or otherwise for the harm or damage threatened
to be done if he is indicted prior to the time he has his examining trial. It is believed that the Criminal District
County, Texas, Defendant herein, intends to take this cause to the Grand
Attorney of
County immediately, thus denying the petitioner his right guaranteed him by the
Jury of
Texas Code of Criminal Procedure.

Petitioner wil suffer irreparable harm, damage, and injury unless the acts and conduct of Defendant, above complained of, are enjoined, because he will lose his right to an examining trial if indicted prior to the time he has
said examining trial.

by B M t park-= and Johnny hart

TBE WIZARD OF ID

By Permission of John Hart & Field Enterprises, Inc.
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It is essential that Defendant be restrained from doing and performing the following described acts, to wit: taking
the Defendant's case before the
County Grand Jury, immediately and without notice and
hearing hereof, because unless so enjoined the Petitioner will lose his right to an examining trial.
Petitioner therefore prays:
1. That a temporary restraining order issue restraining defendant, his servants, agents, and employees from
taking the instant case involving the aforementioned felony with which the Petitioner is charged before
the
County Grand Jury.
2. That a temporary injunction issue enjoining the Defendant, his servants, and employees from taking the
instant case before the Grand Jury prior to the time that the Petitioner has had the examining trial to which he
is entitled.

3. That on a final hearing hereof, Defendant, his agents, servants and employees be permanently enjoined
from taking the aforemention case before the Grand Jury until after the Petitioner has had the examining trial
to which he is entitled.

STATE OF TEXAS
COUNTY OF
, the Petitioner above named, being duly sworn, says that he has read the foregoing petition and that the contents are true of his own knowledge, except the matters stated therein on information and belief, which he believes to be true.

Subscribed and sworn to before me on the

day of

,1976

My commission expires
,197-.

Notary Public in and for
County, Texas

Fom: Memorandum of Law
--

NO.
THE STATE OF TEXAS
VS.

,

IN THE DISTRICT COURT OF
COUNTY, TEXAS
JUDICIAL DISTRICT

MI'\lORANI)U.\l 01: I'OINTS A N D AU THORI'I'IFS IN SCPPC)KT OF
D t F E N I ) A K I"S APPI.IC'A'I I O N FOR A 'TIIMPOI<AI<Y
I<I~'SI'RAINlNGO1<1)13AN11 I N J U N C H O N

TO THE HONORABLE JUDGE OF SAID COURT:
Comes now

, Petitioner, represented by his attorney of record,

, and files this the Petitioner's Memorandum of Points and Authorities in Support of

Petitioner's Application for a Temporary Restraining Order and Injunction.

County with the commission of a felony
Petitioner has been charged by complaint in
, To the best of the Petitioner's knowledge, to the time of the
offense, to wit:
County.
filing of this application, the Petitioner has not been indicted by the Grand Jury of

Article 16.01 of the Texas Code of Criminal Procedure provides:

". . . the accused in any felony trial shall have the right to an examining trial before indictment in the County
having jurisdiction of the offense, whether he be in custody or on bail, at which time the magistrate at the
hearing shall determine the amount or sufficiency of bail, if a bailable case." (emphasis supplied);
Article 15.17of the Code of Criminal Procedure provides as a duty of the magistrate:

". . . the magistrate shall inform in clear language the person arrested of the accusation against him or any
affidavit filed therewith, of his right to retain counsel, of his right to remain silent, of his right to have an
attorney present during any interview with peace officers or attorneys representing the State, of his right
to terminate the interview at any time, of his right to request the appointment of counsel if he is indigent
and cannot afford counsel, and of his right to have an examining trial . . ." (emphasis supplied)
It is clear from the case law that the return of an indictment vitiates the right of a Defendant to have an examining
trial. This is made amply clear by such cases as Klechkar v. State, 429 S.W. 2d 900, 901 (1968), and can be inferred
by a reading of Article 16.01of the Texas Code of Criminal Procedure.

It is also clear that "failure to grant an examining trial prior to the return of an indictment does not affect its
validity." Wallace vs. State, 429 S.W.2d 145,146(1968)-unless of course there is some other consideration.

Georgetown Law Journal
Circuit Note
Issue on Criminal Law
TCDLA has purchased a number of
copies of this outstanding issue of the
Georgetown Law Journal which outlines the United States Courts of Appeals 1974-1 975 criminal law and
procedure cases. These are available
through the TCDLA office for $5.00
per copy. Please make your order
early as supplies are limited.

Less clear, and apparently undecided by case law in the State of Texas is the question, "is the Defendant entitled
to an examining trial if he requests one prior to the time that he is indicted by the Grand Jury?"
Articles 16.02 and 15.07 are cited for the inference that he is, as are the following cases:

Klechkar v. State (previously cited)-"Therein

the statement of the Court of Criminal Appeals that the return
of an indictment terminates the right to a n examining trial is preceded by this sentence, "There is nothing

in the record to indicate that at any time Appellant requested an examining trial and was denied one."
Ward v. State, 427 S.W. 2d 876, 882(1968)-"The

request for an examining frial came too late."

Gooden v. State, 425 S.W. 2d 645,646 (1968)-"On appeal Appellant complains that the lack of an examining
trial deprived him of the effective assistance of counsel and vitiates the conviction. This error is raised for
the first time in the appellant brief in the trial court. There is nothing in the record to indicate at any time Appellant requested an examining trial."
From the cases cited above, and from Articles 16.01 and 15.17 of the Code of Criminal Procedure, a strong
inference can be drawn that if a Defendant requests an examining trial prior to indictment he is entitled to one.
The Petitioner in this case has expressed his desire for an examining trial in this case by the sending to the District Attorney of this Judicial District a letter stating such request, which letter is attached to and incorporated by
reference in his application for a temporary restraining order and injunction. He has further expressed his desire
by the filing of a request for an examining trial with the Justice of the Peace having appropriate venue in this
case, which is also attached hereto and incorporated by reference in his application for temporary restraining
order and injunction.
It is clear that if the Defendant is indicted before he has an examining trial, he will lose the benefit thereof by
operation of law.
Wherefore, premises considered, the Petitioner urges the Court to grant the Petitioner the Temporary Restraining Order and Injunction that he seeks.
Respectfully submitted,
Attorney for the Defendant

"There's no secret to the way we increased our membership by 65 percent. . . . Our
membership chairman confronts each prospective member and asks him to join."
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Defense LawyersrPolitics
your area. If any of our members
have essential information in regard to the qualifications of prospective applicants, either good or
bad, the Governor's Office or the
appointing authority can then be

Each member of our Association
is urged to immediately contact
the Home Office and your
President when you hear that
there is to be a possible vacancy in
Prosecution or Judicial positions in

properly apprised. If our members
do not notify the authorities prior
to appointments, then we do not
have much room to complain
about bad appointments to the
Prosecution or the Judiciary.

Short CoursesforDefense Lawyers and Prosecuting Attorneys
Short Courses for Defense
Lawyers and for Prosecuting Attorneys will be conducted again
this year by NorthwesternUniversity School of Law under the direction of Professors Fred E. Inbau
and James B. Haddad.
The Course for Defense Lawyers
will be held from June 27th
through July 1st; the one for Prosecutors will be held from August
1st through August 5th.

A substantial portion of each
course will deal with "Trial Techniques." Other subjects on the
program will include "Recent Developments in the Law of Arrest,
Search and Seizure"; "Interrogations and Confessions"; "Discovery Rights and Limitations";
"Eye-Witness Identification Problems"; "Scientific Crime Detection
and Scientific Proof," and many
other matters of importance to

criminal law practitioners.
The registration fee for each
Course is $225. Further information may be obtained by writing to
Professor Fred E. Inbau, Northwestern University School of Law,
357 East
Chicago Avenue,
Chicago, Illinois 60611. The programs themselves will be available
on or about April 15th.

Criminal Trial Advocacv Institute
The Criminal Trial Advocacy Institute is an intensive five day
workshop of specialized instruction in the trial of criminal law
suites. Emphasis will be placed on
the practical "how to do it" approach rather than the traditional
lecture method. Those selected to
participate in the workshop will
possess a level of sophistication in
the hial of criminal cases,
sufficient to enable them to demonstrate the basic elements of
criminal advocacy before judges,
outstanding defense lawyers, and
a group of their peers. Each student will be expected to actively

'

participate in the program and
must be prepared to devote their
entire week solely to the improvement of their trial skills. The
class will be limited to 48 attorneys
who will be selected based on their
application forms. The workshop
is based on a series of practical
problems to be solved by the students. Instruction will be enhanced by video tape equipment
which will be used to tape and
play back the student's live demonstration. Critical analysis of the
student's performance will be assisted by faculty members consisting of judges and seasoned

lawyers.
The Institute will be held March
13-18 at Sam Houston State Universitv in Huntsville. Texas. Reeistratio; is $300.00 and willinclGde
room accommodations for the
week. Applications must be post
marked by Februaly 28 and must
be accompanied by a $50.00 deposit. Applications may be obtained
by calling or writing CDLP, P.O.
Box 12487, Austin, Tx. 78711 (512)
475-2284
or
TCDLA,
1632
AmericanBank Tower, Austin, Tx.
78701 (512) 478-2514.

Criminal Defense Skills
Course inE1Paso
March 3-4
THURSDAY, MARCH 3
8:30 a.m.

REGISTRATION

9:OO

ARREST THROUGH INDICTMENT

Harry Hudspeth
El Paso

1O:OO

OBJECTIONS, HOW TO PRESERVE YOUR RECORD

Kerry FitzGerald
Dallas

11:OO

CROSS-EXAMINATION OF STATE'S WITNESS

Harry Nass
San Antonio

12:OO p.m.

Lunch
Gerald Goldstein
San Antonio

1:30

CONFRONTATION: INFORMANTS, CO-CONSPIRATORS
AND EXCEPTIONS TO THE HEARSAY RULE

2:30

Break

2:45

CONSPIRACY

Waggoner Carr
Austin

3:45

SENTENCING AND PUNISHMENT

Sam Houston Clinton
Austin

445

ADJOURN

FRIDAY, MARCH 4
SEARCH & SEIZURE

Jack Rawitscher
Houston

10:OO

PSYCHIATRIST'S AND PSYCHOLOGIST'S TESTIMONY
REGARDING PREDICTION OF DANGER

Thomas A. Sharpe, Jr.
Brownsville

1l:OO

PRE-TRIAL MOTION PRACTICE

Douglas Tinker
Corpus Christi

12:OO

Lunch

9:OO

Gerald Applewhite
Houston

1:30

FEDERAL & STATE PROCEDURESA COMPARISON

230

Break

2:45

VOIR DIRE IN CRIMINAL CASES

Stuart Kinard
Houston

3:45

SUMMATION & FINAL ARGUMENT

Rodger Zimmerman
San Marcos

4:45

ADJOURN
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My Lawyer!
By Fvank Sapienza

When grappled in the law's embrace,
Who first betrayed an anxious face,
And swore he'd shield me from disgrace?
M y lazuyer!
Who told me I should not confess,
That all m y wrongs he would redress,
And set me free from all distress?
M y lazuyer!
While sick in jail, I seizseless lay,
Who took my watch and ring away,
Lest prozuling thieves on me should
prey?
M y lazuyer!

Who to m y wealth stubbornly clung,
For me wagged an oily tongue,
And at my foes hot emberspung?
M y lawyer!
Who alone with peerless pride,
M y rights affirmed, my guilt denied.
And swore the state's attorney lied?
M y lawyer!
When twelve men in one compound,
For me a guilty verdict found,
Who came to staunch my bleeding
wound?
M y lawyer!
Who said m y time within the wall,
Would be exceedingly brief and small,
The minimum or none at all?
M y lazuyer!
When the judge m y doom proclaimed,
And fifteen years of exile named,
Who looked indignant and ashamed?
M y lawyw!

When at the sheriffs stern command,
I for the chain was told to stand,
Who longest shook and squeezed my
hand?
M y lazuyer!
Who closed the mortgage on m y lot,
Drove my family from their cot,
And left them homeless on the spot?
M y lazuyer!
Who, when of prison clothes I'm
stripped
And from these walls I'm homeward
shipped,
Will yet
hiinself immediately
whipped?
M y lazuyer!

A definite "how ro do it" manual designed and written by
outstanding attorneys covering every sggment of a ~ederal
criminal case from Arrest to Post Conviction Relief. This
manual is designed to be of practical benefit to active trial
lawyers. A must for a complete law library.
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600 PAGES.
LOOSELEAF, TABBED,
INDEXED AND
SUPPLEMENTED
PERIOD.Y

REMIT CHECK FOR $50°0
NAME
ADDRESS

I
CITY

I
I
I
1

-

I

I

STATE

,

ZIP

TELEPHONE
SEND CHECK TO: TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION
SUITE 1632, AMERICAN BANK TOWER AUSTIN, TEX. 78701

TEXAS
I
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I
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I
I
LAW Y E K S
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Texas Criminal Defense Lawyers Association, 1632 American Bank Tower, Austin, Texas 78701

Texas Criminal Defense Lawyers Association and the Hertz
Corporation, Rent-A-Car Division, have entered into an
agreement whereby members may apply for their own Hertz
Credit Card. Your Hertz Charge Card will:
1. Provide full charge privileges at over 3500
locations worldwide.
2. Provide ready identification.
3. Eliminate need for cash deposits.
4. Guarantee that the highest applicable
discounts will be granted. The current
discount is20% off regulartime and
mileage charges for rentals i
and 10% off regulartime and mile
charges outside the US. and
Canada. Discounts do not
If you desire a Hertz Charge Card.
please complete the application set out
below and mail to:

HERTZ RENT A CAR

apply to Hertz special rates, such as
economy car rates, unlimited mileage
plans, weekend specials, package tour
rentals, other special promotional rate
plans and rates that do not include gas.

a

