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If your library isn't this complete, 
you need LRI. 

You haw a research problem h t  your re- 
search facilities don't look likethis. Yau need 
help.'hekind ofhelp that LRIoffers. 

Lawyere Research Inc. is the largestpro- 
fessional smearch service fnthe Southwest. 
We specidi~ein reseasoh for Terns attorneys, 
which gives us an edgeon natioudlv based - 
compGies. 

LRI will r e s d  yeur problem tholoughly 
and aceusatsly. Acoording to yourspe&c 
instructions. 

Our staff, headed by experienced attor- 
neys, can-agslst you inall phasesof litigatign- 
from determining the merits of your case to 
~v~ftingmemosandunmf law, pleadings, and 
tdal or appellate tnlefs. 

The cost is 818 per research hour. That is 
the entire cost. 

Pick up your phone and eall us collect. 
We'll take hhP. facts of yous caw and deliver 
~urgloduet in amattwof days, 

Or call or write for a fsee ~emnalized 
folder. 

Do alittlermarch yourself. Abmt us. We 
think you'll find we are the complete a f l ~ ~ e x  
to yourrewareh problem. 

LAWYERS RESEARCH INC, 
38 16 S. FIRST STREET 
AUSTIN. TEXAS 78704 
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EditoR Corner 

To kick it off, we'd like to urge you to 
get involved with us. TCDLA can be 
among the most influential specialty 
bars in Texas, if its membership will 
get concerned about what's going on in 
the Bar, and make itself heard where it 
counts. I've spoken on several occasions 
in this column about the crisis the State 
Bar of Texas is facing. Each of us has 
read, almost daily, of the attacks that 
have been launched against our integrated 
bar system, and of the pending "Sunset 
Commission" determination. Brethren, 
this is serious business! No matter which 

Sorry 'bout July. It seems, in spite of side of the issue you find yourself on, 
all we do, that perennial Pest, procrasti- much serious consideration must be given 
nation, continues to  plague production. to which direction the Bar mnst-should- 
We hope to  compensate for our disposi- cau-wUl take from here. I'm afraid that 
tion to  dawdle by making 1978.1979 a another "perennial pest" afflicts our 
banner year for TCDLA and the Voice. profession, and one much more danger- 

ous than procrastination-apathy. We 
must get concerned about what's happen- 
ing in the State Bar, because what happens 
there not only will determine the direo- 
tion and viability of TCDLA and the 
criminal practice, but will largely deter- 
mine the very content and direction of 
each of our professional lives. I don't 
intend to be a-doomsday prophet-that% 
ballyhoo. But I do want to  impart the 
critical nature of what's now going 
on in Austin. We can't depend any 
longer on the old standby bulwark of a 
lawyer-dominated legislature to  handle 
our problems for us. We need to open a 
forum to  discuss these issues, to formu- 
late positions, and to propose solutions. 
I'd like to  start it with the Voice. Please 
comment-we'll put your views before a 
large segment of the bar. 

American Civd Liberties 
Foundation of Texas, Iuc. 

600 West 7th 
Austin, Texas 78701 
May 4,1978 

Texas Criminal Defense 
Lawyers Association 

314 West l l th Street 
Austin, Texas 78701 

To 'Jhom It May Concern: 

The enclosed order holding Art. 42.01 
(a)(f) of the Texas Penal Code unconsti- 
tutional was entered by Bellcounty Court 
at Law Judge Bill Bachus. While his hold- 
ing has no  preoedential authority beyond 
the jurisdictional confines of Bell County, 
Texas, the decision merits publicizing. 

Disorderly conduct is an offense which 
seldom goes beyond the lustice court 
level. When it does make it to the county 
court level, au adverse ruling often im- 
poses a fine which cuts off appeal t o  the 
Texas Court of Criminal Appeals. Thus, 
as in Acker v. Te~as ,  97 S.Ct. 1639 (1977) 
reversing a conviction under 42.01(a)(l), 
(41, appeal then lies only to  the U. S. Su- 
preme Court. 

Given the importance of the First Amend- 

ment concerns and the chllling effect of 
the enforcement of 42.01 (a)(5) against 
pure speech (Messrs. Dickinson and Enan- 
der were sidewalk Baptist preachers), 
the enforcement of the statute raised 
serious doubts as to the viability of a 
"good faith immunity" defense by a pro- 
secutor or policeman who enforces the 
statute against pure speech. 

The main authority for Judge Bachus' 
ruling is Uitiversity Committee to End the 
War in Vier Nam v. Gunn, 289 F.Supp. 
469 (W.D. Tex. 1968) three judge court; 
appeal dismissed for want of jurisdiction, 
399 U.S. 383 (1970), holding the prede- 
cessor to  Art. 42.01 (Art. 474, former 
Penal Code) unconstitutional. 

I would appreciate your consideringgwing 
this decision the notice it merits. Please 
feel free to contact me if you have any 
questions. 

Very truly yours, 
John Buckley 
Staff Counsel 

ENCLOSURE 

No. 1171-K 
No. 1172-K 

STATE OF TEXAS ) IN THE COUNTY 
V. ) COURT 
JERALD ENANDER) 

AND 1 
STATE OF TEXAS ) OF BELL COUN- 
v. 1 TY, TEXAS 
OTIS DICKINSON ) 

ORDER 

On the 16th day of February, 1978, 
came on to be considered the motion of 
Defendants to quash the complaint. The 
Court having heard the arguments of 
counsel, it is the opinion of the Court 
that Article 42.01 (a)(5) of the Texas 
Penal Code is unconstitutional as i t  ap- 
plies to  speech. it is the opinion of the 
Court that the term "unreasonable" is 
overbroad and so vague that it falls to  
place the citizen on notice as to  what con- 
duct is prohibited as to  free speech. 

It is therefore ORDERED that the 
complaints in this cause be and hereby 
are quashed. 

DONE AND ENTERED this the 13 
day of April, 1978. 

W. E. Baehus, Jr. 
Judge Presiding 
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President5 Report 

On June 29, 1978, a t  our Annual receive a questionnaire concerning the 
Meeting in Fort Worth, Texas, I became services that TCDLA provides for you. 
the eighth (8th) President of the Texas We need your input so we can more 
Criminal Defense Lawyers Association. I adequately serve you this coming year. 
accepted this presidency with certain Y o u  ideas and suggestions are very 
thoughts in mind. The first objective I important t o  us. We want to know how 
have dedicated myself and my admin- we can better serve our members in a 
istration to is the increase in membership. manner that is inspirational, educational 
This has two elements-one is to retrieve and rewarding. 
our lost brethren and one is to acquire Thirdly, we need to become more 

new members. So in the very near forceful in the area of political interests. future if a board member asks you to Not o,,,y do we have an interest because join in a membership drive, please re- of our profession hut the oriminal 
by "yes." Your hdp is and our organization are thelast obstruc- needed. Members 

Other tion in the road our governments have a member, for the first the in the 
parts the state will their time taken t o  render null and void those ten history af Texas, a lawyer and effort to solicit new members as well 
as old members in your town if you commandments of the Constitution, wodd not stand alone, I am ded- 

more cOmmonly known as the Of icated to that premise. For truly today will simply give them a helping hand. So Rights. I ask you to net the suirit. become a as possibly never before in the history of - ,  
member of the team and watch our I can truly state that with your help our profession, lawyers must stand 
organization grow. all things are possible. I believe that we together or  surely they will feu. 

Secondly, we need to put more can do just about anything we set our 
emphasis on our budget. Not only do minds to. When this organization was 
we need t o  be fiscally sound, but we in its infancy, we told criminal lawyers George h q ~ e t t e  
must spend more money toward services across this state that this organization 
for our membership. Soon you will was dedicated to its members and that as 

TCDLA 
APPROACHES TO JURY SELECTION: SCIENCE & LUCK 

MATERIALS AND TAPES AVAILABLE 

TCDLA held a oneday intensive course in jury seiection on the 19th of 
May, 1978, in Dallas. The course materials are now available for $25.00 
from the Association office. 

Tapes of these lectures are also available* for all the lectures or for an 
individual lecture. If you want the materials or are interested in the tapes, 
contact the Association office. A list of speakers and topics follow for 
your information: 

Ray Walker, DaUas: Jury Selection Through Handwriting Analysis 
Fred Time, D a b :  Jury Voir Dire, Body Lofignoge 
Richard "Racehorse" Haynes, Houston: Voir Dire 
Dr. Robert Gordon, Dallas: A Psychological Strategy for Jury Selection 
Doug Tinker, Corpus Christi: Jury Selection in Capital Murder Cases 
Stuart Kinard, Houston: Individual & Croup Dyno~nics in Jury Selecfiotr 
Warren Burnett, Odessa: Voir Dire 

*Exact costs for set or individual tapes were not available at time of pub- 
lication. 
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. . . MORE ON SPEEDY 
TRIAL ACTS 

The accompanying letter and motion 
form were submitted by Joe Canners of 
McAllen. I t  adds yet another practice 
aid to our growing files on the Speedy 
Trial Act. We appreciate Joe's contribu. 
tion and commend the suggestion to  your 
use. 

JOSEPH A. CONNORS 111 
Attorney and Counselor nt Law 

P. 0. Box4136 425 W. Nolana 
McAllen, Texas 78501 

Re: Statutory Speedy Trial 
Right of the Accused 

Hon. Clif Holmes 
Attorney at  Law 
P. 0. Box 1073 
Kilgore, Texas 75662 

Dear Mr. Holmes: 

As it may be of interest to  the mem- 
bership of the TCDLA, enclosed is a copy 
to  you and the Voice for the Defense of a 
Motion to Set Aside Case. 

I call to your attention the potential 
malpractice liabiiity of any attorney who 
waives the rights afforded his client by 
the Speedy Trial Act. Section 3 of 
Article 32.4.02 of the Texas Code of 
Criminal Procedure reads: 

"The failure of a defendant to 
move for discharge under the 
provisions of this article prior 
to  trial or the entry of a plea 
of guilty constitutes a waiver of 
the rights accorded by this article." 

Since a discharge under the authority 
of Articles 28.061 and 32A.02 of the 
Texas Code of Criminal Procedure is a bar 
to  any further prosecution for the offense 
discharged or for any other offense 
arising out of the same transaction, 
Art. 28.061, T.C.C.P., any attorney who 
Permits his client to  be convicted after 
the statutory time limits have passed 
certainly is not serving his client to  the 
best of his ability, nor is he serving his 
malpractice carrier well. 

I hope the above thoughts and the 
enclosed motion may be of help t o  other 
members of the association in the future. 

Sincerely, 

Joseph A. Connors 111 

THE STATE OF TEXAS 1 IN THE -DISTRICT COURT 

VS. 1 OF 

1 COUNTY, TEXAS 

MOTION TO SET ASIDE CASE 

rO THE HONORABLE JUDGE OF SAID COURT 

NOW COMES the accused defendant in the above numbered and styled cause in 
lerson and by and through his attorney of record and states the following: 

I. 

The Accused hereby respectfully requests the Court to  set aside the indictme~lt/ 
nformntion/complainr herein because the State was not ready for trial on the nlerits 
lereiu within the statutory time limits prescribed by Article 32A.02 of the Texas 
;ode of Criminal Procedure. 

11. 

On or about , 197-, the Accused was arrested. 

111. 

On or about - 197, the Accused was first detained in 
wstody to answer for the same offense charged herein or another offense which arose 
~ u t  of the same transaction. 

IV. 

On or about 197, the Accused was released on bail or 
~ersonal bond tq answer for the same offense charged herein or another offense, which 
rose out of the same transaction. 

WHEREFORE, PREMISES CONSIDERED, the accused Defendant hereby moves 
he Court to discharge him/her and to  set the charging instrument herein aside under 
be authority of the pronsions of Article 32A.02 and Article 28.061 of the Texas 
!ode of Criminal Procedure, which became effective on July 1,1978. 

RESPECTFULLY SUBMITTED, 

Joseph A. Connors I11 
P. 0. Box 4136 
McAllen, Texas 78501 

ATTORNEY FOR THE ACCUSED 
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B ~ ~ ~ Y O &  

RECENT IMPORTANT DECISIONS 
FROM THE COURT OF CRIMINAL 

M a ~ i f l  0. Teague: Editor 

JULY 1978 
VOLUME I V ,  N O . 1 1  

J. VOLLERS WRITES AN INTERESTING OPINION FOR PANEL 1i3, IST QUARTER, IN KNIGHTEN, 857,237, 
7/12/78, AND REVERSES ORDER OF REVOCATION OF PROBATION FOR INSUFFICIENCY OF THE EVIDENCE. 
Reversed. (Lubbock). 

Here, S t a t e  alleged t h a t  D violated h i s  probation by in tent ional ly  and knowingly 
operating a motor vehicle  without the  e f f ec t ive  consent of t h e  owner. Evidence 
showed tha t  D rented a car from Dollar Rent a Car Systems, whereby the  agreement 
provided tha t  he was t o  re turn  it by 6:00 O'clock P a .  on the  same day. Car found 
10 days t o  2 weeks l a t e r .  Rental agent t e s t i f i e d  t h a t  D "did not have permission 
t o  use i t  a f t e r  6 P.M. on t h e  evening i n  question." 

Held,  h he evidence is insu f f i c i en t  t o  show t h a t  D operated t h e  automobile i n  question 
without the permission of the  owner." "The record simply w i l l  not  support t h e  
conclusion t h a t  D operated the automobile i n  question a f t e r  6 p.m. on the  da te  
i n  question and therefore the  t r i a l  judge abused h i s  d iscre t ion  i n  revoking 
D ' s  probation." 

Thus, even though the  D did not re turn  the  car ,  when he was supposed t o ,  
there  was no evidence t o  show t h a t  he operated the  motor vehicle a f t e r  6 p.m. 
on t h e  day i n  question. 

COMMENT: I f  J. Vollers  continues t o  w r i t e  opinions l i k e  t h i s  between now and t h e  
f i r s t  of t h e  year,  J. Clinton w i l l  have h i s  work cut  out f o r  him t o  main- 
t a i n  t h e  pace. 

J. T. DAVIS, WRITING FOR PANEL #3, 2ND QUARTER, I N  BROWN, 1/58, 542, 7/12/78, I N  REVERSING 
ORDER OF REVOCATION, AGAIN POINTS OUT THAT "THE CRIMINAL ATTEMPT PROVISIONS SET FORTH 

I N  V. T.C.A. PENAL CODE, SEC. 15.01, DO NOT APPLY TO THE CONTROLLED SUBSTANCES ACT (ART. 
4476-15, C.A.C. S.1, -A~NS NO CRDfINAL ATTEMPT PROVISION. Reversed. (Harris 
County). See a l so  Moore v v n e s ,  547 (20 531. 

Held, "The charge t o  which D entered a plea of gu i l ty ,  attempted de l ivery  of a 
control led substance, to-wit: morphine, and received a probated sentence 
is  not an offense and the conviction based thereon is void." 

VOICE for the DefenseJAugmt 1978 



ALWAYS, ON VOIR DIRE EXAMINATION, ASK THE FOLLOWING QUESTION FOR TWO CZ) REASONS: 
1) IT IS A GOOD QUESTION TO ASK THE PANEL AND 2) THE TRIAL JUDGE MIGHT BE NAPPING 
AND WILL OVERRULE YOUR OBJECTION, THUS GIVING YOUR CLIENT ANOTHER OPPORTUNITY AT THE 
WELL I F  HE IS CONVICTED. 

"NOW, IS THERE ANY MEMBER OF THIS PANEL WHO REGARDLESS OF WHAT THE EVIDENCE 
SHOWED I N  ANY CASE COULD NOT BELIEVE THAT A POLICE OFFICER WAS INTENTIONALLY 
TELLING A LIE FROM THE WITNESS STAND?" 

I n  FLORIO, #54,084, 7/12/78, J. Odom, with J. Douglas dissent ing f o r  reasons 
s t a t e d  i n  Hernandez, 508 (2) 853, the defense at torney d id  ask t h i s  question of 
t h e  panel a s  a whole, t h e  t r i a l  judge did sus t a in  the  S ta t e ' s  objection, "I won't 
even consider the  question." "I'll sus t a in  t h e  objection," and the  CCA did reverse. 
Reversed. (Tarrant County). Thus, D can go t o  the  w e l l  again. 

JURY ARGUMENT GETS FT. BEND COUNTY'S PROSECUTOR I N  TROUBLE I N  VILLALOBOS, W54,666, 7/12/78 J. Odom, Panel 1/3, 2nd Quarter, AND D GETS NEW TRIAL. Reversed. (Ft. Bend County). 

COMMENT: Prosecutor here  argued, among other  things, against  s e l f  defense and 
then argued: "I a m  going t o  ask you t o  f ind him guilty." "I bel ieve 
he is j u s t  as  gu i l ty  a s  he can possible  be." Objection there to  was 
overruled. 

Held, "The s t a t e ' s  case i n  opposition t o  t h e  claim of s e l f  defense was circumstantial." 
"In view of t h e  issues a t  t r i a l  we a r e  unable t o  say t h e  improper argument was 
harmless beyond a reasonable doubt. 

COMMENT: One should always be watchful when t h e  prosecutor argues, and defense 
counsel should always watch f o r  those n ice  phrases such a s  "I think," "I 
believe," "I know," "I would not  have f i l e d  t h e  charge against  t h e  
Defendant but for ,"  "I wish you knew the  Defendant l i k e  I know him," wat here 
sits t h e  man who conpnifted t h e  crime," "I wouldn't ever t r y  t o  frame 
an innocent man," "I am here  t o  prosecute the  gui l ty ,  not the innocent," 
etc. ,  and, when these words a r e  u t te red ,  make l i k e  a Jesse  Owens running 
the 100 yeard dash and come out of your cha i r  objecting and hol ler ing.  
But, don ' t  forge t  t o  ge t  t h e  judge t o  r u l e  on your objection a f t e r  making 
your objection. I f  sustained, ask f o r  i n s t ruc t ion  and then move f o r  a m i s -  
t r i a l .  

LIKEWISE, I F  YOU ARE DEALING WITH AN INFORMANT SITUATION, ALWAYS FILE A MOTION I N  LIMINE 
PRE-TRIAL AND BE PREPARED DURING THE TRIAL TO START OBJECTING IF  THe POLICE OFFICER COM- 
MENCES TO RELATE THE HEARSAY TESTIMONY OF THE INFORMER BEFORE A JURY WHERE PROBABLE 
CAUSF: I S  NOT I N  ISSUE BEFORE THE JURY. 

I N  HAYNES, #55,074,7/12/78, 3.  T. Davis, Panel #3,  2nd Quarter, PANEL REVERSED TJ 
BECAUSE HE ALLOWED INTO EVIDENCE THE FOLLOWING: 

9 :  Without going i n t o  what information you received, was the  information 
tha t  you received with regard t o  a c e r t a i n  residence, o r  with regard 
to  c e r t a i n  persons? 

A: Yes, i t  was. 
A: To the residence and t o  three  people. 
Q: Do you know which th ree  people? 
A: A t  the  t i m e  t h a t  the  information was obtained, I d idn ' t  know the  f u l l  

names. I knew f i r s t  names of each ac tor  involved i n  t h i s  case. 
9. Did one of the names match t h i s  defendant? 

August 1978jVOICE for the Defense 



A: Yes, sir. 
Q: Why w e r e  you going t o  a r r e s t  those three  people there a t  t h a t  location? 
A"  he^ were supposed t o  have heroin i n  t h e i r  possession. 

Held, "It is e r ro r  t o  admit the hearsay testimony of an informer before a jury 
where probable cause i s  not i n  i s sue  before t h e  jury." "In the in s t an t  
case no i s sue  of probable cause was before t h e  jury." "Ashwood's testimony 
a s  t o  what the  informer to ld  him was c l ea r ly  hearsay." Reversed. (Harris 
County, Texas). ALSO, NOT HARMLESS ERROR DUE TO THF CHARGE AND THE EVIDENCE 
I N  THE CASE. 

IT APPEARS THAT PRESENTENCE REPORTS ARE HERE TO STAY. SEE ANGELLE, 857,460, 7/12/78. 
J. Roberts, Panel 1!3, 1st Quarter, Cf. P.J. Onion's comments i n  m, 1155,629, 4/5/78. 
Affirmed. (Jefferson County). 

COMMENT: Held, "Whenever an i s sue  of the  proper punishment i s  present a pre- 
sentence invest igat ion and repor t  may he u t i l i zed  t o  a s s i s t  the  
TJ i n  t h e  exercise of h i s  discretion." "We hold t h a t  the  TJ 
did not  abuse h i s  d iscre t ion  by ordering a presentence inves t i -  
gat ion and report." 

However, i f  you a r e  t rying t o  bui ld 'a  record f o r  t h e  appeal, concernmg 
what can a t  times be described a s  a receptable of garbage type mater ia l ,  
i t  is necessary t h a t  you have the  record r e f l ec t :  

1. Object t o  the  report including hearsay statements, mere a r r e s t s ,  e tc .  

2. Show t h a t  the TJ r e l i e d  on o r  considered the hearsay statements 
mere a r r e s t s , e t c .  i n  the report.  

PANEL OF CCA, PANEL 83,  1ST QUARTER, I N  BISHOP, 857,512, 7/12/78, J. Vollers,  RULES THAT 
COCAINE I S  COCAINE AND IT IS UNLAWFUL TO DELIVER SAME. Affirmed. (Harris County). 

CO>IMENT: Here, D ' s  challenge went t o  the Indictment which alleged t h e  D did 
de l ive r  a control led substance, namely cocaine. 

Held, "where t h i s  de f in i t i on  [ A r t .  4476-15, Sec. 2.04, Sec. 4.02Cb) (31 
(D)] spec i f i ca l ly  includes any compound or  der iva t ive  of coca leaves 
but  excludes decocanized coca leaves o r  ex t rac t ions  which do not  con- 
t a i n  cocaine there i s  a necessary implication i n  the de f in i t i on  tha t  
cocaine is a der iva t ive  o r  preparation from coca leaves." 

STATE'S NOTION FOR REHEARING OVERRULED I N  I?HITMORE, #52,325, 7/12/78, EN BANC, J. Odom, 
JOINED BY JUDGES ROBERTS, PHILLIPS, DALLY, WITH SPECIAL JUDGE REAVLEY, SITTING FOR J. 
VOLLERS, CONCURRING  WITH^ OPINION AND WITH- JUDGES ONION, T. AND W. C. DAVIS, JOINING J. 
DOUGLAS I N  HIS DISSENTING OPINION. . SEEALSO VOEi 1x1, NO; 10. S.D.R., P .  1. 

COMMENT: This i s  the  death penalty case where D t r i e d ,  convicted and given death 
penalty. H i s  Go-D was l a t e r  t r i e d ,  while D'S case on appeal, and ac- 
qui t ted.  D then moved f o r  a new t r i a l  due t o  the evidence from the  
Co-D now being avai lab le  whereas i t  was not avai lable  a t  time of t r i a l .  
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J. Reavley, i n  h i s  concurring opinion, said:  

"I would not  hold t h a t  Whitmore has a cons t i tu t ional  r i g h t  t o  t h e  
testimony of Totty and t o  a new t r i a l . "  "I would hold t h a t  Whitmore's 
motion does s t a t e  grounds fof a new t r i a l  under the  general r u l e s  of 
newly discovered o r  ava i lab le  evidence.'' See h i s  opinion and t h e  
discussion there in  regarding the  l a t e  f i l i n g  of a MNT and newly discovered 
evidence or  avai lable  evidence. 

The dissent ,  per J. Douglas, was worried t h a t  t h i s  decision is going t o  
r e a l l y  screw up Texas law. 

"Under t h e  majority's reasoning, an accused t r i e d  and convicted of 
murder may f i l e  a MNT (even a f t e r  h i s  appeal apparently) claiming 
newly avai lab le  evidence i f  the co-defendant has been convicted and 
i f  such conviction has become favorable testimony f o r  the  accused, then 
he i s  e n t i t l e d  t o  a new t r i a l . "  "If t h e  accused was then incl ined t o  
reciprocate and give favorable testimony f o r  t h e  convicted co-D, the  
co-D would probably a l s o  be e n t i t l e d  t o  a new t r i a l . "  "Both D s  would 
have t o  h e  reprosecuted and, thus, t h e  S t a t e  would be back where i t  
s t a r t ed  s ince  ne i the r  co-D could be compelled t o  t e s t i f y  f o r  the  other." 

My thought is tha t  i f  t h i s  e s o t e r i c  hypothetical ever came t o  pass t h a t  t h e  
S ta te ,  somehow, would probably f i l e  a c l a s s  ac t ion  o r  c i v i l  r i g h t s  s u i t  of 
some s o r t  t o  de t e r  t h i s  r e s u l t  from heing reached. 

~TATE IS ALLOWED TO SLIDE ON MOTION FOR CHANGE OF VENUE I N  VON BYRD, #58,385, 7/21/78, 
En Banc, J. Roberts, with J. Douglas not  par t ic ipa t ing ,  AS, THOUGH DEFENDANT FILED A 
MOTION AND SAME WAS UNCONTROVERTED, THE T J  NEVERTHELESS HELD A HEARING, WITHOUT OBJECTION, 
ON THE MOTION. HELD, "WE VIEW D'S FAILURE TO OBJECT AT THAT TIMF, AS A WAIVER OF THE 
STATE'S FAILURE TO FILE A CONTROVERTING AFFIDAVIT." Death Penalty Conviction Affirmed. 
(San Augustine County). 

COMMENT: I found one p a r t  of t h e  opinion r a the r  i n t e re s t ing  f o r  personal rea- 
sons, i f  no other.  One of the  prospective jurors ,  who had been com- 
mitted, was challenged f o r  cause by the Sta te .  This was sustained. CCA 
upheld t h i s  ac t ion  of the  TJ. However, it pointed out  the  case of Ex 
p a r t e  Lovelady, 207 (2) 396, where a person who had been adjudicated 
insane served a s  foreman of the  jury t h a t  gave the death penalty t o  
the D. After  the  t r i a l ,  he had h i s  s an i ty  restored i n  a court  of law. 
CCA ruled tha t  t h i s  was 0.k. a s  it was not  shown t h a t  the  foreman was 
of unsound mind when he  served a s  a juror.  CCA here ruled there  was no 
abuse of d i sc re t ion  i n  sustaining the S ta t e ' s  challenge. 

Best I can get out  of a l l  of t h i s  is t h a t  t h e  prosecutor here  did not  
think t h i s  person would have made a good foreman of the  jury  and he  was 
sustained on appeal. What i f  he had been adjudicated insane? 

D.A. THOMAS A. CURTIS DOESN'T HAVE TO STAY I N  JAIL FOR THREE (3) DAYS. CCA FINDS, I N  EX 
PARTE THOMAS A. CURTIS, 859,108, 7/19/78, J. Roberts, En Banc, with Judges Douglas and 
W.C. Davis not  pa r t i c ipa t ing ,  and with P.J. Onion, joined by Judges Odom and T. Davis, 
concurring with opinion a s  wel l  a s  with J. Roberts' opinion, THAT FOLLOWING COEIMENTS OF 
D.A. TO TJ WERE NOT CONTEMPTUOUS. W r i t  Granted. (Pot ter  County). 
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"I think you're ac t ing  l i k e  a biased judge t rying t o  help t h i s  
Defendant bea t  a darn good case." 

"Merely because I f e e l  tha t  you a re  ac t ing  i n  favor of t X i s  
Defendant i n  derogation of t h e  S ta t e ' s  case i l l e g a l l y  and 
improperly, don't be upset . . . I I  

COMMENT: I n  reading between t h e  l i nes ,  i t  appears t h a t  the D.A. and the T.J., f o r  
whatever reason, d id  not have tha t  usual  mutual understanding type re-  
la t ionship  so of ten  found i n  many of our courts.  

Here, a hearing was held on D'S motions to  quash port ions of Indictments 
i n  two cases. A s  t o  the  f i r s t  round, i t  was a tie. Relator agreed t o  
waive counts 8 and 9. T J  then ruled i t  would not  quash count 1 o r  
paragraph 8 of count 2. Relator then agreed t o  the  dismissal of para- 
graphs 1, 2, 3, 4 and 5 of count 2. He thought count 14  was good hut  
TJ ruled against  him on t h i s .  Relator then l o s t  count 13. What got 
things going w a s  count 15; i .e. ,  TJ made a Freudian type s l i p  of the 
tongue when he " ~ o i n t e d  out t o  r e l a t o r  t h a t  r e l a t o r  had indicted the  D 
a f t e r  the  S/L had run." "Relator rep l ied  t h a t  the grand jury [not  he1 
had indicted t h e  D." "The court then to ld  r e l a t o r  t h a t  he did not  want 
a speech from relator." 

However, TJ ruled fo r  Relator on t h i s  Count. When Defense counsel made 
motion fo r  S t a t e  t o  e l e c t ,  which was denied, Relator repl ied:  "The 
S ta t e  had been l e f t  with very l i t t l e  t o  e l e c t  with." 

After t h e  hearing on the motions, things warmed up concerning a matter 
involving voi r  d i r e  examination with defense counsel suggesting they do 
i t  i n  chambers. Relator replied: "He did not  want t o  do anything i n  
chambers with t h i s  court." "The TJ agreed with Relator 's  sentiments." 
Then, during some haggling over a "remark whichmight contaminate the  
jury panel," the  TJ referred t o  the  D.A. by h i s  l a s t  name and D.A.took 
t h i s  t o  be  demeaning replying " th i s  shows d is respec t  fo r  counsel." TJ 
then commenced ca l l i ng  D.A. "Mr. Curtis." The f i r s t  of the  comments 
was then made. See supra. D.A. then to ld  TJ tha t  "The Court i t s e l f  
might contaminate the whole jury  panel by some remark he  might make." 
Thereafter,  a s l i p  of the  tongue again occurred a s  T J  cal led D.A. by h i s  
first name. "Tom," but  he quickly corrected himself. Thereafter ,  t h e  
second comment was made. See supra. 

Held, Relying primari ly upon I n  Re L i t t l e ,  404 U.S. 553, and secondarily 
upon Holt v. Virginia ,  381 U.S. 131, CCA held these remarks were not  
contemptuous. 

P.J. Onion considered the  Relator 's  conduct and statements t o  be  ne i the r  
e t h i c a l  nor proper. "Relator 's ac t ions  were undignified and discourteous 
conduct which was demeaning t o  the  t r ibuna l  before whom he was appearing 
a s  an at torney and o f f i c e r  of the  court." 

COMMENT: CCA appeared t o  say t h a t  a s  t h e  remarks of the  D.A. were not  accompanied 
by d is rupt ive  o r  boisterous behavior, were made i n  p l a in  English, were 
inoffensive and appropriate  t o  charge b i a s  [ a s  the TJ had ru led  against  
the D.A.?] and "these remarks were relevant  t o  t h e  i ssue  (of j u ry  con- 
tamination) which was being discussed by the  r e l a t o r  and the respondent 
court," and t h e  remarks probably did nothing more than offend the  TJ's 
s e n s i b i l i t i e s ,  then they were not contemptuous. 
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COMMENT: I do not ,  however, recornend t h a t  you use t h i s  case as author i ty  i n  
case you have a running gun b a t t l e  with some t r i a l  judge a s  you might 
come within the  old saying, "You might beat the  rap but you a in ' t  going 
t o  beat t h e  r ide."  Especially,  i n  Houston, where some TJs have been 
known t o  put lawyers i n  j a i l  f o r  omissions, not commissions. See 
Ex pa r t e  Butler, 372 (2) 686, where lawyer put i n  j a i l  for  being l a t e  
t o  court. W r i t  l a t e r  granted by CCA. 

1% TS, OF COURSE, ALSO NECESSARY TO ALWAYS WATCH WHAT THE PROSECUTOR SAYS TO THE .JURY AT 
V O I R  DIRE,  EITHER INDIVIDUALLY OR COLLECTIVELY AND, OF COURSE, AT ANY OTHER STAGE OF 
TIE PROCEEDINGS. THEY USUALLY LIKE TO TELL THE JURORS SOMETHING LIKE THIS: "NOW, I N  
THE PUNISHMENT STAGE OF THE TRIAL, THERE CAN BEMORE EVIDENCE PRESENTED TO YOU BY EITHER 
THE STATE OR THE DEFENSE REGARDING SUCH THINGS AS THE DEFENDANT'S CHARACTER I N  THE 
COMMUNITY OR THE DEFENDANT ' S PRIOR CRIMINAL REcoRD>R THE DEFENDANT ' S REPUTATION I N  - 
THE COMMUNITY.SEE m, #58,774, 7/19/78, P. J. Onion, En Banc, Death Penalty Affirmed. 
(Harr is  County). 

COMMENT: You should immediately objec t  t o  t h i s  type of statement on the  ground 
tha t  i t  i s  e r ro r  f o r  t h e  prosecutor t o  t e l l  the prospective ju ro r s  
t h a t  the D i n  the case t o  be t r i e d  had a p r io r  criminal record, ge t  a 
ru l ing  and ins t ruc t ion  and move t o  quash the  e n t i r e  panel and l a s t l y  
move f o r  a m i s t r i a l .  

I f  the D has no p r io r  cr iminal  record, then you should a s k  t o  make a 
b i l l  on t h i s  t o  show t h a t  t h e  prosecutor was not making the  statement 
i n  good f a i t h .  Likewise, do same i f  t h e  prosecutor has  no evidence 
regarding the  character o r  reputat ion of the  Defendant t h a t  he intends 
to-intro&xe i f  t h e  D is found gui l ty .  See and compare Keel v. S ta te ,  
434 S.W.2d 687. 

Of course, i f  the  D does have a cr iminal  record o r  a bad reputat ion 
and the  prosecutor intends t o  introduce t h i s  a t  the punishment s t age  
of the  t r i a l ,  a l l  I can say i s  grab hold and hang on and duck. 

ROMO, SEE VOL. 111, NO. 11, MAY, 1977, S.D.R., p.6, RETURNS BUT STATE'S MRH GRANTED AND - 
CASE AFFIWD, 7/19/78, J. Dally, with J. Vol le rs  not par t ic ipa t ing ,  with J. Reavley, 
s i t t i n g  i n  h i s  place, concurring without opinion, and with P. J. Onion. ioined bv - - 
Judges Roberts, Odom and ~ h i l l i p s ,  dissent ing wiih opinion. 

This is the  case where D on t r i a l  a s  a p r inc ipa l  or  party t o  offense. TJ charged jury  
a s  though D only pa r ty  t o  crime. Original ly reversed because of cour t ' s  charge not  
applying t h e  law of p a r t i e s  t o  t h e  f a c t s  of the  case. Majority of CCA here held: "WE 
NOWHOLD THAT I N  THE ABSENCE OF AN OBJECTION, WHEN THE TJ FAILS TO APPLY THE LAW OF 
PARTIES TO THE FACTS OF THE CASE, IT IS NOT FUNDAMENTAL ERROR." NO FUNDAMENTAL 
ERROR. MUST OBJECT. Affirmed. (Webb County). CCA a l so  held t h a t  Evid. was Snff. 
t o  show D ' s  cr iminal  respons ib i l i ty  fo r  the  a c t  of t h e  Co-D who ac tua l ly  shot  t h e  
deceased. 

P.  J. Onion, f o r  the  d i s sen te r s ,  s a id  t h a t  t h i s  was fundamental e r r o r  and 
was e r ro r  calculated t o  i n j u r e  t h e  r i g h t s  of the  D and SMRH should be overruled. 

SEE ALSO e, #53,428, 7/19/78, J. Dally, with t h e  same lineup a s  i n  w, supra. CCA 
a l s o  held here: "If  the  evidence supports a charge on the  law of pa r t i e s ,  a s  i t  does 
here, t h e  court  may charge on the  law of p a r t i e s  even though there  is no such a l l ega t ion  
i n  t h e  indictment." Affirmed. (Harris County). 
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WHOSE NAMES ARE I N  THE TRICK CARD INDEX SEIZED I N  TEE CASE OF PANELA LOU HOOD? #54,325, 

7/19/78, J. Odom, w i t h  J. Roberts dissent ing wLthout opinion, Panel ij3, 2nd Quarter. Af- 

I firmed. (Dallas County) . 
SOME OF THE SALIENT RULINGS ARE: 

Here, D on t r i a l  fo r  aggravated promotion f o r  pros t i tu t ion .  Panel he ld  
t h a t  Sec. 43.02 was cons t i tu t ional .  

D arrested i n  Denton County, the  base of her  operations. Whoring ac tua l ly  
occurred i n  Dallas County. Held, Venue was proper e i t h e r  i n  Dallas o r  
Denton Counties. 

Telephones, telephone recording equipment, and t r i c k  lists a re  implements 
o r  instruments used i n  t h e  commission of a crime. See A r t .  18.02 (9) C.C.P. 

D had no standing t o  challenge Grand Jury subpeona which subpeonaed S.W. Be l l  
records regarding another 's records. 

Search warrant a f f i d a v i t  adequate or  s u f f i c i e n t  t o  show probable cause. 

Held, t h e  a f f i d a v i t  contains s u f f i c i e n t  information t o  support the  
magistrate 's  finding of probable cause t o  search the  residence 
i n  question and to  s e i z e  the telephones. 

The underlying circumstances from which the a f f i a n t  concluded t h a t  t h e  c i t i z e n  
informant was credib le  or  h i s  information r e l i a b l e  were in su f f i c i en t .  "The -- 
a f f i d a v i t  s t a t e d  t h a t  the  c i t i z e n  had not  been ar res ted ,  charged with o r  
convicted of a v io l a t ion  of the  law i n  Dallas  County, and tha t  he  owned h i s  
own business i n  Dallas County f o r  severa l  years." This f a i l e d  "to meet t h e  
minimal standard promulgated by t h i s  Court i n  t h e  aforementioned cases  dis-  
cussing Aguilar 's  prong." "The absence of any averment pertaining t o  t h e  re- 
putation of the  unnamed informant i s  fa ta l . "  

But: "The a f f i d a v i t ,  however, does contain other  underlying circum- - 
stances which can be looked t o  f o r  corroboration of the  informa- 
t i o n  from t h e  c i t i zen  informant and which es tab l i shes  t h a t  t h e  
telephones were on t h e  premises searched." "This information 
provided by the  a f f i a n t  and two named informants [ fa ther  and son] 
cons t i tu tes  adequate and independent corroboration t o  remedy the 
deficiency of the second prong of Aguilar i n  regard t o  t h e  c i t i z e n  
informant." These f a c t s  a l s o  "independently corroborate t h e  
c i t i z e n ' s  information regarding the existence of t h e  telephone 
recording equipment." 

A s  t o  the " t r i c k  lists", Panel held t h a t  i t  had doubts t h a t  the infarmation 
concerning same s a t i s f i e d  Aguilar 's  f i r s t  prong. However, a f t e r  a review of 
the f a c t s ,  CCA held t h a t  t h i s  was harmless error .  

COMMENT: The beginning of the  downfall of Panela Lou w a s  the f a c t  t h a t  
she apparently ca l l ed  a good c i t i z e n  of Dallas  County, (Name and 
occupation not  shown), t o  make a "date" but good c i t i z e n  was not  
in te res ted .  This went on f o r  about 3 months. Final ly,  out  of 
desperation and fear ing ,  I suppose, h e  was going t o  ge t  raped, he  
contacted the  Dallas pol ice  who took it from there r e s u l t i n g  i n  
the  case being before the  CCA. 
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NOT ONLY D I D  THE PROSECUTION W I N  ONE, REGARDING A TRIAL JUDGE, SEE SUPRA, BUT THE DEFENSE 
ALSO WON ONE I N  EX PARTE CECIL BAIN AND THOMAS M. THURMOND, #58,595, 7/19/78, P. J. Onion, 
Unanimous. Writ Granted. (Bexar County). Equal Protection Under the  law? 

COMMENT: Here, D was charged with c a p i t a l  murder of h i s  wife. He plead in- 
digency re counsel. Previously, he had received over $368,000.00 
fo r  h i s  chi ldren and himself from insurance resu l t ing  from h i s  w i fe ' s  
death f o r  whom he was now accused of k i l l i n g  fo r  remuneration. A s  
t o  the money he received, D t e s t i f i e d  : "It was spent." H e  purchased 
a home and transferred ownership t o  h i s  children; gave h i s  g i r l f r i end  
over $8,000.00; and Lawyers o n =  case,not these two lawyers,received 
$2,700 - $4,700.00. 

Lawyers Bain and Thurmond had received a t torney ' s  f ees  from D but  not 
on t h i s  case; t h e i r  moneys coming from handling other  c i v i l  and other  
criminal matters.  

Apparently, fsom the  f a c t s ,  the TJ  believed t h a t  i f  a lawyer represents  
a c l i e n t  on one (1) case and receives a l i t t l e  money f o r  handling same, 
then you have adopted the c l i e n t  f o r  a l l  fu ture  purposes and cannot 
charge t h e  c l i e n t  anything fo r  fu ture  serv ices  rendered. Thus, he  
"designated" Lawyers Bain and Thurmond, due to  t h e i r  having received 
past  sums of money from D, t o  be the  lawyers f o r  the  D. When case 
cal led f o r  t r i a l ,  Lawyers announced "Not Ready," whereupon they were 
held i n  contempt of court and j a i l ed ,  but released. See A r t .  1911a, 
V.A.T.C.S. This applicat ion for  a w r i t  followed. 

CCA ruled tha t  TJ was without au thor i ty  t o  enter  an order "designating" 
Pe t i t i one r s  t o  represent  D.  "The question of indigency when ra ised  is 
t o  be determined a t  t h a t  time and not based on some p r io r  period of time." 

COMMENT: The r a t iona le  of the  TJ i s  d i f f i c u l t  t o  understand. I have deduced two 
(2) possible  things from h i s  thinking from t h i s  opinion. 1) P r i o r  t o  
becoming a judge he only represented a c l i e n t  who could pay him one 
helluva f e e  which f ee  covered t h a t  case and any and a l l  fu tu re  cases,  
c i v i l  o r  cr iminal ,  the  c l i e n t  may encounter, o r  2) P r io r  t o  becoming a 
judge he did a helluva l o t  of pro bono work which, of course, i f  t h a t  
be t rue ,  i s  commendable, but I, personally, never found a banker, land- 
lord ,  mortgage company, etiz., who r e a l l y  understood pro bono l e g a l  work. 
Maybe things a r e  d i f f e r e n t  i n  San Antonio than i n  Houston. A t  l e a s t ,  
by implication, t h e  judges of the  CCA a l s o  have not met any persons i n  
those categories  who understood pro bono l e g a l  work. Thank. goodness. 
For Bain and Thurmond, i f  no one e lse .  

EX PARTE BARRON, $58,599, 7/19/78, J. P h i l l i p s ,  Panel 82, 3rd Quarter, ALSO GETS WRU' 
GRANTED BUT NOT MUCH RELIEF AS ONE CONVICTION, INVOLVING A LIFE SENTENCE, STILL GOOD. 
Writ Granted. (Dallas County). 

COMMENT: This is another robbery-murder, double indictment type case, where 
CCA held t h a t  carving doctr ine violated a s  t o  robbery conviction. See 
Ex par te  Olson, 560 (2) 688, c i t e d  i n  the  opinion. 
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IDEM SONANS IS WELL, LIVE AND BREATHING I N  AUSTIN. I N  GRANT, #55,531, 7/19/78, J. Odom, 
( Pane l  8 3 ,  2nd Quar ter ,  CCA REVERSED WHERE NAMES WERE MARY HARRINGTON AND MARION 

HARFUNGTON. Reversed. (Be l l  County). 
I 

CObIMENT: Compare, Mart in ,  541 (2) 605, Vol. 111, No. 3,  Oct.,  1976, Supplemental 
S.D.R., p.3. Here, Defense lawyer made a motion f o r  i n s t r u c t e d  v e r d i c t  
on t h i s  i s s u e ,  which was overruled,  w i t h  t h e  j u r y  then i n s t r u c t e d  on t h i s  
i s s u e  re Q of f a c t .  

Neld, D wins. "We hold  t h a t  t h e  names a r e  p a t e n t l y  incapable  of being 
sounded t h e  same, and reverse ."  "Moreover, no t  on ly  a r e  
t h e  names incapab le  of being sounded t h e  same bu t  t h e  
m i s s p e l l i n g  e f f e c t i v e l y  transforms t h e  name "Mary" i n t o  
a wholly d i s t i n c t  a p p l i c a t i o n ,  i . e . ,  "MARION." "For 
t h e s e  reasons  we conclude t h a t  t h e  names a r e  n o t  idem 
sonans and thus  t h e  evidence i s  i n s u f f i c i e n t  t o  s u s t a i n  
t h e  conviction." Apparently, t h e  w i t  name was Marion 
b u t  went under t h e  name of  "Mary." Note: Johnny Cash's 
song about Sue was n o t  mentioned i n  t h e  opinion.  How- 
e v e r ,  "The complainant was n o t  r e c a l l e d ,  and t h e r e  was 
no evidence M r .  Harr ington went by t h e  name of Mary." 

MAJORITY OF CCA, I N  CAWBELL, it53,586, 7/19/78, J. Odom, w i t h  J. Rober ts  d i s s e n t i n g  w i t h  
opinion,  jo ined by Judges  P h i l l i p s  and W.C. Davis, w i t h  J. Douglas n o t  p a r t i c i p a t i n g ,  
RULES THAT TWFT IS A LESSER INCLUDED OFFENSE OF AGGRAVATED ROBBERY I N  THIS CASE AND 
D WAS ENTITLED TO A CHARGE THEREON. Reversed. (Harr is  County). 

COMMENT: Here, C/W t e s t i f i e d  t h a t  D pointed a p i s t o l  a t  he r ,  t o l d  h e r  t o  s h u t  
up and t o  g i v e  him h e r  purse.  D f i r e d  a s h o t  a t  c/W. D then  grabbed 
c/w's p u r s e  and began t o  run away when h e  was captured.  A gun was 
found on t h e  s idewalk  n e a r  where D was caught. 

D t e s t i f i e d  and admit ted  s t e a l i n g  C / W 1 s  purse ,  b u t  he denied h e  used a 
gun i n  t h e  commission of t h e  o f f e n s e ,  denied t h a t  h e  had ever  seen t h e  
gun, and denied t h a t  h e  threatened t h e  C/N. 

Held, "The o f f e n s e  charged h e r e ,  a s  shown by t h e  S t a t e ' s  evidence,  d i d  
rest on proof of a completed t h e f t . "  "The S t a t e ' s  v e r s i o n  of t h e  
e v e n t s  and D ' s  v e r s i o n  d i f f e r e d  on on ly  one m a t e r i a l  p o i n t :  whether 
t h e  t h e f t  was accompanied by a c t s  c o n s t i t u t i n g  aggravated robbery. 
The t h e f t  was without ques t ion  proven w i t h i n  t h e  f a c t s  r e l i e d  on 
by t h e  S t a t e  t o  make i ts  c a s e  of aggravated robbery." "Theft 
was a l e s s e r  included o f f e n s e  of aggravated robbery on t h e  f a c t s  
here." "The record  shows t h e f t  was included i n  t h e  proof of t h e  
S t a t e ' s  c a s e ,  and t h e r e f o r e  D was e n t i t l e d ,  on t h e  b a s i s  of h i s  
tes t imony,  t o  submission of t h e  l e s s e r  included o f f e n s e  of  t h e f t . "  

J. Rober ts ,  speaking f o r  t h e  d i s s e n t e r s ,  s imply could no t  comprehend how 
t h i s  could b e  so .  I n  h i s  opinion,  t h e f t  is no t  a lesser included o f fense  
o f  aggravated robbery. 

VOICE for the DefenselAug~lst 1978 



COMNENT: I th ink  the problem with t h e  d issenters  is they overlook t h e  f a c t  t h e  
majori ty was wr i t ing  on a new and clean s l a t e ,  regarding t h i s  issue.  
Under t h e  old penal code, See, fo r  example, Van Arsdale, 198 (2) 270, 
273, by v i r t u e  of the wording of then A r t s .  694 and 695, t he f t  could 
not be a lesser  offense of robbery. Thus, t h e  d issenters  would be  
cor rec t  i f  t h a t  law had not changed. However, e i t h e r  knowingly o r  
unknowingly, when the  Legislature enacted now A r t .  37.09, C.C.P., 
they gave a D, i n  a pa r t i cu la r  case,  a blank check on l e s s e r  included 
offenses i f  he  could muster f a c t s  regarding any possible  offense i n  
r e l a t i o n  to  the  main charge a s  contained i n  the  indictment. 

J. PHILLTPS, I N  DISSENTING TO DENIAL OF D'S MOTION FOR REHEARING, I N  CLOUD, 1154,036, 
7/19/78, En Banc, See Vol. I V ,  NO. 8,  May, 1978, S.D.R., p. 6, BELIEVES OTHER MEMBERS 
OF COURT, AS HE WOULD DO, "SHOULD HOLD THAT D WAS ENTITLED TO EXPLORE OFF. AKINS' POS- 
SIBLE BIAS OR MOTIVE FOR TESTIFYING AGAINST THE D." "HAVING FAILED TO ALLOW THE D TO 
DELVE INTO THIS MATTER DEPRIVED HIM OF HIS RIGHT TO RFASONABLE CROSS EXAMINATION." MRH 
DENIED. (Dallas County). 

IT WAS BELIEVED BY MANY THAT B Y S  PARTE BRIONES, 563 (2) 270, SEE VOL. I V ,  NO. 6 ,  
MARCH, 1978, S.D.R., P. 5, A PANEL OF THE CCA HAD STRAIGHTENED OUT THE LEGISLATIVE 
MESS CREATED BY ART. 44.04 AND ART. 42.09, C.C.P. HOWEVER, IT IS FELT I F  ONE READS 
CAREFULLY EX PARTE FOWLER AND FOWLER V. HOOEY, #58,639, 7/19/78, J. Vollers,  with Judges 
Onion and P h i l l i p s  dissent ing without opinion, THAT FURTHER CONFUSION NOW EXISTS. 

COMMENT: Here, D go t  15 years and, after. sentencing, gave not ice  of appeal. He 
was then carted o f f  t o  T.D.C. without h i s  Consent or  permission. He 
a l s o  wanted reasonable b a i l  on h i s  appeal. TJ s e t  b a i l  but made no 
order r e  coming i n  from the  cot ton f i e l d s .  D came r i g h t  back wi th  an 
appl ica t ion  f o r  w r i t  of habeas corpus which was promptly denied. A s  D 
gave ho no t i ce  of appeal, CCA ruled h i s  appeal i n  t h a t  case should be 
and i t  was dismissed. 

A s  t o  h i s  w r i t  of mandamus, against  the D i s t r i c t  Judge, he wanted CCA 
t o  ge t  him out  of those cot ton f i e lds .  CCA denied t h i s  request  holding 
t h a t  because of A r t .  42.09, Sec. 4,  C.C.P. "It appears t h a t  pe t i t i one r  
was properly t ransfer red  t o  the  T.D.C." 

A s  t o  the second p a r t  of the applicat ion fo r  w r i t  of mandamus, majority 
of CCA ru led  t h a t  i t  would not t r e a t  the  applicat ion a s  a wr i t  of 
habeas corpus r e  requir ing TJ t o  hold hearing regarding reasonable 
amount of b a i l .  "Whether o r  not  a t r i a l  judge i ssues  a w r i t  of habeas 
corpus is a matter of d i sc re t ion  and not the proper subject  f o r  a w r i t  
of mandamus." A s  t h e  TJ saw f i t  not t o  i s sue  the wr i t ,  D was then 
relegated t o  applying t o  another d i s t r i c t  judge of Harr is  County, Texas. 

Apparently, t h e  D i s t r i c t  Judge considered t h e  D ' s  appl icat ion a s  a 
post conviction w r i t  under A r t .  11.07, C.C.P.  "We a re  confident t h a t  
once it is hrought t o  t h e  t r i a l  cour t ' s  a t t en t ion  t h a t  t h i s  i s  not  a 
proceeding under A r t .  11.07, C.C.P., the  t r i a l  court w i l l  accord the  
applicant a hearing on h i s  habeas corpus applicat ion f o r  reduction 
of b a i l  pending appeal, t o  which he is en t i t l ed . "  
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COMMENT: L e t  u s  assume, f o r  the  moment, t h a t  the t r i a l  judge does hold a hearing 
and sets b a i l  i n  an amount the  D can make. H e  posts  a b a i l  bond f o r  
h i s  re lease .  Can he ge t  out of j a i l ?  Probably not  as  T.D.C. has a 
hold on him pursuant to  the TJ'S or ig ina l  order t ransfer r ing  him t o  
T.D.C. I know of no provision whereby T.D.C. o f f i c i a l s  can accept a 
b a i l  bond. So, i f  t h i s  happens, the D w i l l  resemble one of those 
l i t t l e  r a t s  i n . the  laboratory running around a maze with no p lace  t o  go. 

COMMENT: It appears t h a t ,  hopefully, a t  the next Legislature,  i n  
addition t o  t h e  Const i tut ional  provisions governing habeas 
corpus, a s t a t u t e  comparable to  A r t .  11.07, but  governing 
s i tua t ions  such a s  here as  wel l  a s  a procedure governing 
applicat ions p r io r  t o  indictment and a f t e r  indictment and 
a f t e r  the  case is put on appeal, but  before the  conviction 
becomes f i n a l ,  w i l l  be passed. A s  it i s  now, i f  a TJ wants 
t o  jack some D around, and put  him i n  t h e  maze, it is very 
easy to  do. This, of course, causes a disrespect  f o r  our 
courts  from those who a r e  in s ide  looking out. When t h i s  can 
be averted, it should occur fo r  our courts  need respect  
from both those on the outside looking i n  and those on the  
ins ide  looking out. Sort of l i k e  President Carter,  who wants 
t o  be loved but  j u s t  cannot ge t  i t  a l l  together a s  h i s  s t a f f  
does not  appear t o  understand t h e  d i f fe rence  between rape 
and consensual intercourse. Of course, as  most of them a re  
not at torneys,  t h i s  is understandable. 

' 
Following is a list of c i t a t i o n s  f o r  cases appearing i n  S.D.R. P lease  note t h a t  we 
boo-bood when we did t h e  March, 1978, ed i t ion ,  a s  i t  should have been Vol. IV. No. 7; 
not  No. 6.  Thus, i f  you save t h e  S.D.R.s, have your secre tary  change the numbers on 
t h e  Narch, 1978 edi t ion  to  7 ;  April ,  1978 t o  8; May, 1978, t o  9; June, 1978, t o  10. 
This  one i s  No. 11. 

The remainder of the  c i t a t i o n s  w i l l  be included i n  the next newslet ter  as most 
of the cases contained i n  the May, June and July ed i t ions  have not ,  a t  t h i s  time 
been reported i n  the S .W. Reporter. 

COMMENT: This w i l l  probably be the  l a s t  newsletter u n t i l  the  f a l l  when many 
f o o t b a l l  teams, defense lawyers and bookies a l l  t r y  t o  regroup and 
overcome t h e  defea ts  they suffered from t h i s  past  season. Hope- 
f u l l y ,  fo r  your team and your c l i e n t  and yourself ,  i f  appl icable,  
the coming season w i l l  be a good year .  See you then. In  the mean- 
time, i f  you come up with something shor t  and sweet you think might 
be of i n t e r e s t  t o  the  other  members, excluding, of course, such things 
as  whose names a r e  i n  t h e  t r i c k  book, s ee  supra, l e t  me know and w e ' l l  
t r y  t o  pass i t  on. 
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VOL. I, NO. 1 
Colston. 511 (2) 10 
White, 521 ( 2 j  25s 
Wiison, 511 (2) 531 
Morgan, 515 (2) 278 
Smith, 511 (2) 296 
B l a i r  6 Blair.511 (2) 277 
Wade, 511 (2) 7 
Curren, 509 (2) 578 
Landers. 519 (2) 115 
Denton, 511 (2) 311 
Martinez. 511 (2) 934 
Heilscher,  511 (2) 305 
Ex P a r t e  Scel les ,  

511 (2) 300 
Grant, 511 (2) 52 
Enright, 513 (2) 581 
Alvarez, 511 (2) 521 
Mayes, 513 (2) 846 
Martinez, 511 (2) 934 
Crockett ,  511 (2) 519 
York, 511 (2) 517 
Ex P a r t e  Gallegos. 

511 (2) 510 
Ex P a r t e  Langston, 

511 (2) 936 
Albercrombie & Dean, 

528 (2) 578 
Harrelson, 511 (2) 957 

VOL. I, NO. 2 
Curry, 513 (2) 819 
Boyde, 513 (2) 588 
Black, 513 (2) 569 
Chappel. 519 (2) 452 
Boykin, 513 (2) 820 
Bra tche t t ,  513 (2) 85 
Draper, 513 (2) 563 
Parsons,  513 (2) 554 
Ex P a r t e  Young, 

517 (2) 288 
Besson, 515* (2) 112 
S t e i n ,  515 (2) 104 
Harvey, 515 (2) 108 
Roberts  6 Wheeler, 

513 (2) 870 

VOL. 1,NO. 3 
West. 514 (2) 433 
Goodwin & Goodwin. 

514 (2) 942 
Toombs, 514 (2) 259 
Hawkins, 515 (2) 275 
Sure ty  I n s .  Co. of 

C a l i f .  ,514 (2) 454 
Kess le r ,  514 (2) 260 
Woolridge. 514 (2) 257 
Shappley, 520 (2) 766 

Sa l inas ,  514 (2) 754 
Ex Par te  S ie r ra .  

VOL. I. NO. 6 
Johnson, 517 (2) 536 

514 (2) 760 
Smith 6 Smith. 514 (2) 749 
Grandison. 514 (2) 763 
Hoffman, 514 (2) 248 
S te in ,  514 (2) 927 
Warren, 514 (2) 458 
Dart ,  515 (2) 119 
Rhoda, 514 (2) 937 
Adams. 514 (2) 262 
Warren. 514 (2) 458 

VOL. I.. NO. 4 
Scarmardo, 517 (2) 293 
Thomoson. 521 (2) 621 
~ a v e n d e r ;  515 (2) 277 
Ste in .  515 (2) 104 
Tumlinson, 515 (2) 113 

Ex P a r t e  Voelkel, 
517 (2) 291 

Stevenson. 517 (2) 280 
Gonzales. 517 (2) 785 
Bishoff ,  531 (2) 346 
Standley. 517 (2) 538 
Stephenson, 517 (2) 277 
Watts, 516 (2) 414 
McMorris, 516 (2) 927 
Walker. 524 (2) 712 
Hernandez, 517 (2) 782 
W i l l i s .  518 (2) 247 
Turner, 518 (2) 243 
Landers, 519 (2) 115 
Jones. 518 (2) 245 
Lewis. (Will n o t  be 

reported) 
Jones. 515 (2) 126 
Sloan, 515 (2) 913 VOL. I. NO. 7 
V e l a .  516 12) 176 Kol ler ,  518 (2) 373 ---. - -  .-. 
Higgins, 515 (2) 268 Sne l l ,  518 (2) 382 
Armentrout. 515 (2) 297 Elam, 518 (2) 367 
Ex P a r t e  Rosenthal, Tores, 518 (2) 378 

515 (2) 114 Clay. 518 (2) 550 
Ex P a r t e  Parker,  Bal lard ,  519 (2) 426 

515 (2) 926 Ex Par te  Taylor, 
Ex P a r t e  Goins, 515 (2) 918 522 (2) 479 
Ex P a r t e  Smith, 515 (2) 925 Jackson, 518 (2) 371 
Posey, 515 (2) 286 S t r i ck land ,  523 (2) 250 
Burkett ,  516 (2) 147 Jordan, 520 (2) 388 
Lee. 516 (2) 151 Mission Patroeum C a r r i e r s ,  
Shappley, 520 (2) 766 Inc., 518 (2) 833 
Ray, 515 (2) 664 Giacona, 518 (2) 832 
Carter, 515 (2) 668 Ramirez, 518 (2) 546 
Cev i l l a  6 Lara, 515 (2) 676 Kina. 519 (2) 651 
G i l l ,  521 (2) 866 
Lewis. ( W i l l  not be 

VOL. I, NO. 5 
Shackleford. 516 (2) 180 
G i l l ,  521 (2) 866 
Bright,  516 (2) 193 
Troyer, 516 (2) 163 
Franks. 516 (2) 185 
Buckingham, 516 (2) 195 
Davis 6 Mitchell .  

516 (2) 157 
Bar re t t .  516 (2) 181 
Burket, 516 (2) 147 
Kol l ine r ,  516 (2) 671 
Ex P a r t e  S e l l e r s .  

516 (2) 665 
Ancira. 516 (2) 924 
Dalton. 516 (2) 937 

~ a ~ p ;  519 (2) 433 
Morgan, 519 (2) 449 
DeGrate, 518 (2) 821 
Osborne. 518 (2) 805 
Reed. 518 (2) 817 
Esparaza, 520 (2) 891 
S t i l e s ,  520 (2) 894 
Ex Par te  Smith, 519 (2) 432 
Thomas, 519 (2) 430 
Marshburn, 522 (2) 900 
Evans 6 Meyer. 519 (2) 868 

VOL. I, NO. 8 
Baker, 519 (2) 437 
Baker, 519 (2) 648 
Redd. 522 (2) 890 
Ex P a r t e  Rogers, 

519 (2) 861 
Farr .  519 (2) 876 
Davis, 519 (2) 874 
Kennedy, 520 (2) 776 
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Wilson. 520 (2) 377 
Mears 6 W i l l i a ,  520 (2) 380 
Chessenan, 520 (2) 382 
Edmiston. 520 (2) 386 
Chappel, 521 (2) 280 
EX P a r t e  Leopard, 

520 (2) 759 
perryman. 519 (2) 438 

VOL. I, NO. 9 
Baker. 521 (2) 864 
~ s ~ a r i z a .  520 (2) 891 
S t i l e s ,  520 (2) 894 
McKenzie, 521 (2) 637 
Rodriguez, 520 (2) 778 
Guzman, 521 (2) 267 
Gurerero. 521 (2) 613 
H i l l .  521 (2) 253 
Cuellar ,  Duron. Guerra 6 

Cas t i l lo .  521 (2) 277 
Ex Par te  Spates, 521 (2) 265 
Ex Par te  Alvarez, 519 (2) 440 
Williams. 521 (2) 250 
Moore 6 Schaffer .  521 (2) 263 
Williams, 521 (2) 275 
Wirges, 521 (2) 251 
Wilson, 520 (2) 377 
W i l l i s ,  520 (2) 380 
Ex P a r t e  Cavett ,  521 (2) 619 
T e r r e l l ,  521 (2) 618 
Lewis, 531 (2) 609 
Gowans, 522 (2) 462 
Jurek,  522 (2) 934 
Wockenfuss, 521 (2) 630 
Borner 6 Ebeling, 521 (2) 852 
Brazan, Rodrigues, and 

Castanada, 522 (2) 224 
Hovila, 532 (2) 293 
W i l l i a m s ,  522 (2) 488 
Ex Par te  Taylor, 522 (2) 479 
Williams, ' 522 (2) 483 
Garcia,  522 (2) 203 
Ransonette, 522 (2) 509 
Jones ,  522 (2) 225 
H a r r i s  h Jones. 522 (2) 199 

VOL. I, NO. 1 0  
Ex F a r t e  Roberts. 522 (2) 461 
Ruth, 522 (2) 517 
G i l l ,  521 (2) 866 
Bennett ,  522 (2) 507 
Morris, 523 (2) 417 
Woerner, 523 (2) 717 
Westbrook, 522 (2) 912 
Simon, 522 (2) 929 
Str ickland.  523 (2) 250 
Jones,  545 (2) 771 

Ex Par te  Taylor, ( S t i l l  
unreported) 

Alexander. 523 (2) 72 
Wright, 523 (2) 704 
Abron, 523 (2) 405 

VOL. I, NO. 11 
Casey, 523 (2) 654 
Ex Par te  Bowman, 

523 (2) 677 
Bingham, 523 (2) 948 
V i t a l .  523 (2) 662 
Poore. 524 (2) 294 
Nicklas. 530 (2) 537 
Rowland, 523 (2) 767 
~ i l b o u r n .  524 (2) 306 
Lumpkin. 524 (2) 302 
Burre l l .  526 (2) 799 
Walker, 524 (2) 772 
Els. 525 (2) 11 
Ear t s f i e ld .  523 (2) 683 
Ross. 523 (2) 402 
Cotton, 523 (2) 673 
Aldana, 523 (2) 951 
wiliiams. 523 (2) 953 
Har r i s ,  524 (2) 65 
Pr ice ,  523 (2) 950 
McDaniel. 524 (2) 64 
Adams. 524 (2) 67 
Williams, 524 (2) 73 
Pesch. 524 (2) 299 
Rockwood, 524 (2) 292 
McGrew, 523 (2) 679 
Ruiz. 523 ( 2 )  691 
Richard. 524 (2) 67 
Medrano. 524 (2) 719 
Mitchell ,  524 (2) 510 
Williams 6 Williams, 

524 (2) 705 

VOL. I, NO. 12 
Bouie. 528 (2) 587 
~ r i b b i e .  525 (2) 29 
Anderson. 525 (2) 20 
Hicks. 525 (2) 177 
Ballard,  525 (2) 23 
Ex P a r t e  Lemay, 525 (2) I 
Riojas,  530 (2) 298 
Day. 532 (2) 302 
Ex Par te  Davila, 

530 (2) 543 
'Ihomas, 525 (2) 172 
Chamber. 525 (2) 191 
L m e l l ,  525 (2) 511 
Branson, 525 (2) 187 
Washington, 525 (2) 189 
Hal l ibur ton,  525 (2) 216 

VOL. 11. NO. 1 
Hos te t t e r .  527 (2) 544 
~ a r t w r i g h t .  527 (2) 535 
Gonzales, 527 (2) 540 
Luna, 527 (2) 548 
Moore. 527 (2) 529 
Ramirez. 527 (2) 542 
Johnson. 527 (2) 525 
Daniels. 527 (2) 549 
W i l l i a m s .  531 (2) 606 
Ambers, 527, (2) 855 
Houston. 527 (2) 551 
Dockery. 542 (2) 644 
Casey. 527 (2) 882 
Grandham. 529 (2) 220 
Wright. 527 (2) 859 
McCloud, 527 (2) 885 
Cooper. 527 (2) 563 
Bass. Coleman h Haynes. 

527 (2) 556 
Ex P a r t e  Wilson 6 Kibbe. 

527 (2) 310 
Lechuga, 532 (2) 581 
Thomas. 527 (2) 567 
Ashley. 527 (2) 302 
Myers, 527 (2) 307 
O'Hern. 527 (2) 568 
Ex P a r t e  Bradshaw, 

527 (2) 571 
Finley.  527 (2) 553 
Bailey. 532 (2) 316 
Holloway, 525 (2) 165 

VOL. 11, NO. 2 
Thompson, 527 (2) 888 
S h i f l e t t ,  530 (2) 548 
C o o ~ e r .  527 (2) 898 
Ex P a r i e  H i l l , .  528 (2) 125 
Ex P a r t e  Norvell  h Maxwell. 

528 (2) 129 
Byrom. 528 (2) 224 
Shel ley ,  530 (2) 108 
Smith. 527 (2) 896 
Bird. 527 (2) 891 
Fen t i s .  528 (2) 590 
Ex P a r t e  White. ( W i l l  not  

be repor ted)  
Abercrombie b Dean, 

528 (2) 578 
Maldonado. 528 (2) 234 
Halliburcon. 528 (2) 216 
Pool. 528 (2) 255 
Ex P a r t e  H i l l .  528 (2) 259 
Ex P a r t e  Martinez. 

528 (2) 259 
Ex P a r t e  Raley, 528 (2) 257 
Gamboa. 528 (2) 247 
Faurie.  528 (2) 263 

VOICE for the DefenselAugust 1978 IR- 13 



Garrison, 528 (2) 837 Johnson, 530 (2) 321 Watson, 532 (2) 619 
Clanton, 528 (2) 250 Evans. 530 (2) 932 Davis, 532 (2) 626 
Garcia, 528 12) 604 Vaughn, 530 (2) 558 Ear l ,  514 (2) 273 
Chance, 528 (2) 605 Hernandez, 530 (2) 563 Reese, 531 (2) 638 
H e s s ,  528 (2) 842 Action, 530 (2) 568 Warren, 532 (2) 588 

I 
Saunders, 528 (2) 843 Gonzales, 530 (2) 570 Smith. 534 (2) 895 
Finley. 528 (2) 854 Moore. et  al., 530 (2) 536 Hatley,  533 (2) 27 
Perkins,  528 (2) 598 Carvajal .  529 (2) 517 Sherman, 532 (2) 634 
Universal  Amusement Co., et al.Odum. 533 (2) 1 S a n t i l l a n ,  532 (23 638 

vs .  Carol  Vance et al . ,  Ex P a r t e  Taylor. 531 (2) 333 Reed. 533 (2) 35 
404 F. Supp. 33 Hernandez, 530 (2) 563 Raven, 533 (2) 773 

Ex P a r t e  Treloar ,  527 (2) 531 Ex P a r t e  Rogers, 519 (2) 861 Hooper. 533 (2) 762 
Ex P a r t e  Taylor. 522 (2) 479 Ex P a r t e  Davis, 542 (2) 117 

VOL. 11, NO. 3 Ex P a r t e  Johnston, 
Bouie, 528 (2) 587 VOL. 11. NO. 5 533 (2) 349 
Arl ine ,  529 (2) 73 Camerson. 530 (2) 841 Batten. 533 (2) 788 
Batro, 531 (2) 614 Dubose. 531 (2) 330 Waythe, 533 (2) 802 
French, 531 (2) 613 Moore. 531 (2) 140 Beeman, 533 (2) 799 
Ainsworth, 531 (2) 613 Goodson. 531 (2) 40 Webb, 533 (2) 780 
Ogle. 548 (2) 360 Robertson. 531 (2) 342 Gonzales. 533 (2) 801 
Hears, 529 (2) 78 Suff 6 Suff, 531 (2) 814 Creek. 533 (2) 794 
Ex P a r t e  Johnson, 529 (2) 78 Bray, 531 (2) 633 
Appleman, 531 (2) 806 Jones,  532 (2) 596 VOL. 11, NO. 7 
Trammel, e t  a l . ,  529 (2) 528 Deas, Deas, h Deas, Su l l ivan ,  534 (2) 140 
Trammel, 529 (2) 530 531 (2) 810 Hughes, 533 (2) 824 
Ex P a r t e  Bue i t t ,  529 (2) 531 Bailey,  531 (2) 628 Rodriguez 6 Ramirez, 
Adams, 531 (2) 626 Williams, 531 (2) 606 534 (2) 335 
Easley, 529 (2) 522 Abron. 531 (2) 643 Ledet. 533 (2) 817 
Carvajal ,  529 (2) 517 Sherbert .  531 (2) 636 Bullard,  533 (2) 812 
Gibson 6 Reeves, 532 (2) 69 Reese, 531 (2) 638 Tyra, 534 (2) 695 
Cruz, 530 (2) 817 Shaw, 530 (2) 838 Pete.  533 (2) 808 
Kelley. 529 (2) 554 Smith. 530 (2) 955 Hargett ,  534 (2) 909 
Smith, 529 (2) 349 Esquivel. 531 (2) 339 Ex P a r t e  Preston,  
Lewis, 529 (2) 533 Adams. 531 (2) 666 533 (2) 820 
Jackson. 529 (2) 544 Morgan, 532 (2) 85 Bullard,  533 (2) 812 
Young, 529 (2) 542 Gasset t ,  532 (2) 328 Erwin, 531 (2) 337 
Thornton. 529 (2) 539 Victory, 547 (2) 1 Thomas, 
Shel ley ,  530 (2) 108 Baldwin, 538 (2) 109 Thompson, 533 (2) 825 
Mayberry, 532 (2) 80 Glenn, Moore, h Dawkins, Tatum, 534 (2) 678 
Tippins ,  530 (2) 110 532 (2) 333 Montemayor, 543 (2) 93 
McShane, Stevens,  6 Foote. Suarez. 532 (2) 602 Lovorn, 536 (21 356 

530 (2) 307 Durham, 532 (2) 606 Herrington, 534 (2) 331 
Windham, 530 (2) 111 Kolb, 532 (2) 87 Tamez. 534 (2) 686 
Mull ins ,  530 (2) 113 Langford, 532 (2) 9 1  Toney. 534 (2) 1 4 1  
Fouke, 529 (2) 772 Bishoff. 531 (2) 346 Mclntosh, 534 (2) 143 
Crain ,  529 (2) .774 Henson, 530 (2) 584 Day, 534 (2) 681 
Dubose, 531 (2) 330 Evans. 530 (2) 589 Kincaid, 534 (2) 340 
Brown, 530 (2) 118 Battee,  543 (2) 9 1  Tyra. 534 (2) 695 
Lewis, 530 (2) 117 Dowdy, 534 (2) 336 
Smith, 530 (2) 827 VOL. 11, NO. 6 S c o t t ,  534 (2) 711 
Young, 530 (2) 120 Gutierrez,  533 (2) 1 4  Evans h Hearne, 
Colen~an, 530 (2) 823 Page, 532 (2) 341 500 (2) 846 
S t u t e s ,  530 (2) 309 Pittman, 532 (2) 97 Evans, 534 (2) 707 
B a l l i ,  530 (2) 123 Franks. 532 (2) 631 Hearne, 534 (2) 703 

Glover. 532 (2) 346 
VOL. 11, NO. 4 
N e a l ,  534 (2) 675 
Donovan, 539 (2) 884 

~ o o d s  e t  a l . ,  532 (2) 608 VOL. 11. NO. 8 
Woods, 533 (2) 16 Jones, 535 (2) 184 
Mayberry, 532 (2) 80 Tr ippe l ,  535 (2) 178 
Day, 532 (2) 302 
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Savant. 535 (2) 190 
Ex P a r t e  Runo, 535 (2) 188 
Ex P a r t e  Ig lehar t ,  535 (2) l e  
Bram. 535 (2) 640 
Moore. 535 (2) 257 
EX P a r t e  Jewel, 535 (2) 362 
Hawklns, 535 (2) 359 
Tatum, 534 (2) 678 
Hester  6 Nyman. 535 (2) 354 
McKittrick. 535 (2) 873 
Richardson, 536 (2) 221 
Turrentine,  536 (2) 219 
Dowden, 537 (2) 5 
Williams, 535 (2) 352 
Bentley, 535 (2) 651 
Easter .  536 (2) 223 
Jackson. 536 (2) 371 

VOL. 11, NO. 9 
Ex Par te  Dickey, 543 (2) gg 
Ex P a r t e  Halford, 536 (2) 230 
McIntosch. 534 (2) 143 
Ochoa, 536 (2) 233 
Cannon, 546 (2) 266 
Plessinger.  536 (2) 380 
Wilson. 536 (2) 375 
Batterbee. 537 (2) 12 
Ex P a r t e  Sa l i za r .  537 (2) 252 
Ex Par te  Herrin & Herrin. 

537 (2) 33 

Duff 6 Pendley. 546 (2) 
U.S. v. Wright. 

15 Baldwin, 538 (2) 109 
Cunningham. 488 (2) 117 
Bustamente. 493 (2) 921 
Creeks. 542 (2) 849 
Cooper. 537 (2) 940 
Williams, 537 (2) 936 

VOL. 11, NO. 11 
Bal l i .  530 (2) 123 
Chudleigh. 540 (2) 314 
Lang, 538 (2) 121  
Jones. 538 (2) 113 
James, 538 (2) 414 
Armstrong. 542 (2) 119 
Rodriguez. 544 (2) 382 
Beck. 547 (2) 266 
Rtojas. 530 (2) 298 
Writ. 541 (2) 424 
flernandez. 538 (2) 127 
Buckner. 538 (2) 132 
Townsley. 538 (2) 411 
Ex P a r t e  White. 538 (2) 
Wiggins. 539 (2) 142 
Bouchillon. 540 (2) 319 
Larry, 540 (2) 319 
Sweed. 538 (2) 119 
Baldwin. 538 (2) 109 
Ex P a r t e  H i l l l a r d ,  

Alvarez. -536 (2) 357 538 (2) 135 
Cook, 537 (2) 1 8  
Hart, 537 (2) 21 
McGuire, 537 ( 2 )  26 
Creeks. 537 (2) 29 
Guzman, 521 (2) 271 
Heck, 507 (2) 737 
Swisher. 544 (2) 379 

3 Haney. 
Armstrong, 550 (2) 25 
Ex P a r t e  Thomas, 

538 (2) 622 
Baldwin, 538 (2) 615 
Ford. 538 (2) 633 
Hohn, 538 (2) 619 
Presley.  538 (2) 624 

VOL. 111, NO. 2 
Ex P a r t e  Hammond, 

540 (2) 328 
Ex P a r t e  Derese, 

540 (2) 332 
Cook. 540 (2) 708 
NcClure, 544 (2) 390 
S t e r n l i g h t .  540 (2) 704 
Austin, 541 (2) 162 
Ex P a r t e  Tul los ,  

541  (2) 167 
Moreno, 541 (2) 170 
HcCall. 540 (2) 717 
Wilson, 541 (2) 174 
Farmer. 540 (2) 721 
Ex P a r t e  T r i l l o ,  

540 (2) 728 
Adams. 540 (2) 733 
Wilson, 541 (2) 174 
NcKit t r ick ,  541 (2) 177 
Ex P a r t e  Char l i e  Woodar 

Ex P a r t e  Fa r r i s .  
5 i8-(2)  134. VOL. 111, NO. 3 

Ex P a r t e  Dickey. 543 (2) 99 P o l l i n z i ,  541 (2) 445 
Townsend. 538 (2) 419 Munor. 542 ( 7 )  1 7 1  .-, 
Smith. 540 (2) 693 Carpenter. 541 (2) 446 

543 (2) 895 Gates, 543 (2) 360 
White, 543 (2) 104 Hoagland. 541 (21 442 

Fen t i s ,  528 (2) 590 Ex P a r t e   dams; 541 (2) 440 
Kimble. 537 (2) 254 VOL. 11, NO. 12 Hayter. 541 (2) 435 
Smith. 541 (2) 831 Bul le t .  538 (2) 785 Dixon, 541 (2) 437 
J a r r e l l .  537 (2) 255 Ex P a r t e  Bates, Turner, 545 (2) 133 

538 (2) 790 Martins 541 (2) 605 
VOL. 11, NO. 1 0  Ex P a r t e  Mapula, Boulware. 542 (2) 677 
Perez. 537 (2) 455 538 (2) 794 White. 543 (2) 104 
F lo res ,  537 (2) 458 Ex P a r t e  Hayes, Binyon. 545 (2) 458 
Roberts. 537 (2) 461 538 (2) 637 Johnson, 541 (2) 619 
Walker, 539 (2) 894 Draper, 539 (2) 6 1  . Horales. 541 (2) 443 
Caldwell, 527 (2) 265 Gardner, 542 (2) 127 
Cevallos, 537 (2) 744 VOL. 111, NO. 1 Livingston,  542 (2) 655 
Ogle, 548 (2) 360 Morales, 538 (2) 629 Moore, 542 (2) 664 
Mi l l e r ,  537 (2) 725 Broussard, 538 (2) 782 Gholson 6 Ross, 
Eldridge,  537 (2) 258 Lovel, 538 (2) 630 Robertson. 541 (2) 608 
Cook, 537 (2) 258 Jeune. 538 (2) 775 Ransonette, 550 (2) 36 
Sherman, 537 (2) 262 Carmouche, 540 (2) 701 Evans, 542 (2) 139 
Aaron. 546 (2) 277 White, 543 (2) 104 Smith, 542 (2) 150 
Conrad, 537 (2) 755 Smith. 540 (2) 693 Hokr. 545 (2) 463 
Eastwood, 538 (2) 107 Powell. 544 (2) 384 Valdez, 
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Moore. 545 (2) 140 Thomas. 543 (2) 645 
I EX P a r t e  Turner. 542 (2) 187 G u i l l o t .  543 (2) 650 

Ex P a r t e  Jones.'542 ( 2 ) .  179 W i l l i s .  '544 ( 2 ) .  150 
Ex P a r t e  Banks, 542 (2) 183 Fagner. 544 (2) 1 4 3  
Blount. 542 (2) 164 Leighton,  544 (2) 394 
Ro l l in s ,  542 (2) 163 Huggins, 544 (2) 147 
Ex P a r t e  Harrell. 542 (2) 169 Keel, 544 (2) 1 5 1  
Wester,  542 (2) 403 Passmore. 544 (2) '399 
Thornton. 542 (2) 1 8 1  Hes te r  & Nyman. 
EX P a r t e  Moffe t t ,  542 (2) 184 544 (2) 129 
Ex P a r t e  Davis. 542 (2) 192 Horeno. 544 (2) 398 

Jones. 544 (2) 139 
VOL. 111. NO. 4 Sayona, 544 (2) 155 
Lozano. 542 (2) 408 Davis, 545 (2) 147 
Dockery, 542 (2) 644 Savant, 544 (2) 408 
Vargas, 542 (2) 151 McConathy. 544 (2) 666 
Leighton. 544 (2) 394 Daughtrey, 544 (2) 158 
Smith. 542 (2) 420 McFadden. 544 (2) 159 
F i e l d s  6 Peterson ,  Ulmer, 544 (2) 414 

544 (2) 153 
Mosley, 545 (2) 144 
S c o t t ,  549 (2) 170 
Woodkins, 542 (2) 855 
Richie .  542 (2) 422 
Timms, 542 (2) 424 
Nelson, 542 (2) 175 
E the r idge ,  542 (2) 148 
McGinnis. 541 (2) 431 
Maden, 542 (2) 189 

VOL. 111, NO. 5 
Agu i l a r ,  542 (2) 871 
P i c k e t t .  542 12) 8h8 ,-, - 
Reynolds, 547 (2) 590 
Creeks,  542 (2) 849 . . 
Ex P a r t e  Dickey, 543 (2) 99  
S c o t t ,  543 (2) 128 
Dugger. 543 (2) 374 
Teal ,  543 (2) 371 
Elizondo,  545 (2) 453 
Ex P a r t e  Sawyer. 543 (2) 1 4 3  
S a r r a t t ,  543 (2) 391 
W i l l i a m ,  543 (2) 385 
Schroeder,  543 (2) 382 
Kneeland, 543 (2) 386 
Ramirez. 543 (2) 631 
Zubia, 543 (2) 389 
White, 543 (2) 130 
h%ite ,  543 (2) 366 
Faulkner , 

VOL. 111, NO. 6 
M i t c h e l l ,  543 (2) 637 
Ronk 6 Ronk, 544 (?> 123 
Ba ld r idge  6 Baugh, 

543 (2) 639 
Greer ,  544 (2) 125 

VOL. 111, NO. 7 
Ex P a r t e  Garcia.  

544 (2) 432 
Ex P a r t e  Lewis, 

544 (2) 430 
Ex P a r t e  Shie lds .  

550 (2) 670 
Dexter. 544 (2) 426 
Young, 544 (2) 521 
Hicks, 544 (2) 424 
McInturf,  544 (2) 417 
Olson. 484 (2) 756 
Paul ,  544 (2) 668 
Mi tche l l ,  544 (2) 927 
Landers,  550 (2) 272 
Parker ,  545 (2) 1 5 1  
Ex P a r t e  Combs, 

545 (2) 1 7 1  
Delgndo, 544 (2) 929 
Roberts ,  545 (2) 157 
Posey, 545 (2) 162 
Rejcek, 545 (2) '164 
T a r d i f f ,  548 (2) 380 
Watson, 548 (2) 676 
McConathy. 545 (2) 166 
Ex P a r t e  B i r l ,  545 (2) 
Ex P a r t e  Clark ,  

545 (2) 175 
Garner, 545 (2) 178 
Masters ,  545 (2)  180 
Ex P a r t e  F r iday ,  

545 (2) 182 
Ex P a r t e  Ropollo,  
Ex P a r t e  Thomas. 

545 (2) 469 
Avery. 545 (2) 803 
1-V, 545 (2) 827 

Perez ,  545 (2) 839 
S e f f e r s .  545 (2) 482 
Ex P a r t e  McClelland, 

545 (2) 483 
Hokr. 545 (2) 463 
Duff & Pendley. 546 (2) 283 
Coleman. 545 (2) 831 
Morgan. 545 (2) 811 
Campbell, 545 (2) 791 
Ex P a r t e  Turner ,  

545 (2) 470 

VOL. 111, NO. 8 
Poindexter .  545 (2) 798 
Simmons, 548 (2) '386 
Danzig. 546 (2) 299 
Loa, 545 (2) 837 
Jones. 545 (2) 771 
Edmond. 546 (2) 289 
Graham. 546 (2) 605 
Allen. 544 (2) 405 
Posey, 545 (2) 162 
Rejcek. 545 (2) 164 
James. 546 (2) 306 
Ex P a r t e  Schroeder,  

546 (2) 316 
Ex P a r t e  Marsha l l  Bradley,  

546 (2) 305 
Ex P a r t e  Ha l l .  546 (2) 303 
Tave, 546 (2) 317 
Eanes, 546 (2) 312 
Hobbs. 548 (2) 884 
Banna, 546 (2) 318 
Ex P a r t e  McCarthy. 

546 (2) 327 
Kimithi .  546 (2) 323 
O l i v e r ,  551 (2) 346 
Smith, 547 (2) 6 
Smith. 547 (2) 6 
French,  546 (2) 612 
h ' i l l i a m s .  547 (2) 1 8  
Be l l .  546 (2) 614 
Gonzales. 546 (2)  617 
Ex P a r t e  Garcia.  

547 (2) 271 
Bullard.  548 (2) 13 
~ e n i c e r i s ,  5 5 i  (2) 50 
S i l v a ,  546 (2) 618 
Cantu, 546 (2) 621 
Dora, 548 (2) 392 
Young, 547 (2) 23 
Reynolds, 547 (2) 590 
Auzeene. 547 (2) 596 
Sanders.  547 (2)  597 
Daniel .  547 (2) 597 
Her r in ,  547 (2) 598 
Johnson, 547 (2) 599 
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Ex P a r t e  Davis. 547 (2) 43 
Cavender, 547 (2) 601 

I Stuebgen, 547 (2) 29 
I McDougald, 547 (2) 40 

Hinson. 547 (2) 277 
London, 547 (2) 27 

VOL. 111, NO. 9 
Tidwell, Sikes h Tidwell. 

547 (2) 34 
Newcomb, 547 (2) 37 
Ex P a r t e  Barnes, 547 (2) 631 
Baker. 547 (2) 627 
victory, 54; (2) 1 
Slavin ,  548 (2) 30 
Polk, 547 (2) 605 
Ailey. 547 (2) 610 
Kasper. 547 (2) 633 
Ex P a r t e  Roberts, 547 (2) 632 
C a r l i s l e .  549 (2) 698 
Jackson, 551 (2) 351 
Mani, 548 (2) 26 
Presswood. 548 (2) 398 
Woodberry, 547 (2) 629 
Fle tcher ,  547 (2) 634 
Cur t i s ,  548 (2) 57 

I Cain. 549 (2) 707 
I Walls, 548 (2) 38 

( 
Mallicote,  548 (2) 42 
S te in ,  548 (2) 61 
Raley, 548 (2) 33 
P h i l l i p s  b Emerson. 

548 (2) 44 
Robinson, 548 (2) 63 
Ex P a r t e  P r lbh le ,  548 (2) 54 
Wesley, 548 (2) 37 
Sutton. 548 (2) 697 
Jackson, 548 (2) 685 
Galleges,  548 (2) 5 1  
Wilson, 548 (2) 5 1  
Clark. 548 (2) 888 
Dudley, 548 (2) 706 
Martinez, 548 (2) 719 
Boney, 548 (2) 730 
H i t t ,  548 (2) 732 
Cl inard ,  548 (2) 716 
Cordy, 548 (2) 491 
Garcia,  548 (2) 405 
smith,  548 (2) 407 
Rice, 548 (2) 725 
Sheppard, 548 (2) 414 
Fos te r ,  548 (2) 731 
Hiclanan, 548 (2) 736 

VOL. 111, NO. 10 
Batten,  549 (2) 718 
Taylor,  549 (2) 722 

Whitmore, Ex P a r t e  Fontenot, 
Hof fe t t ,  555 (2) 437 550 (2) 87 
Kerrs, Ex P a r t e  Naywood, 
Ex P a r t e  Williams, 550 (2) 292 

548 (2) 910 Burns. 556 (2)270 
Ewing, 549 (2) 392 Wallsce, 550 (2) 89 
Ex P a r t e  Fugua. 548 (2) 909 Bovles, 550 (2) 84 
Malone, 548 (2) 908 Armstrong, 550 (2) 25 
Ex P a r t e  Allen,  548 (2) 905 Rogers. 551 (2) 369 
Flores. 551 (2) 364 De Lao. 550 (2) 289 
Hobbs, 548 (2) 884 Barbour. 551 (2) 371 
Peoples, 548 (2) 893 Ex P a r t e  King, 550 (2) 691 
Lont. 548 (2) 897 Harper, 
Allen. Caraway, 550 (2) 699 
Ex Par te  Green, 548 (2) 914 McConathy. 544 (2) 666 
Hernandez, 548 (2)  904 Surety Corp. of  America, 
Russell.  551 (2) 710 550 (2) 689 
Ex P a r t e  Orrinn. 549 (2) 198 Escamilla. 561 (2) 205,556 (2) 
Ex Par te  Reagan. 

549 (2) 401 
Moore, 545 (2) 140 
Ex P a r t e  Dickerson, 

549 (2) 202 
Milton, 549 (2) 190 
Caughorn, 549 (2) 196 
Jackson, 
Miller. -549 (2) 402 
Garner, 552 (2) 809 
Faulkner , 
Robinson. 550 (2) 54 
Rogers, 549 (2) 726 
Goss. 549 (2) 404 
Landers. 550 (2) 272, 

519 (2) 115 
Thomas. 550 (2) 64 
Kelley. 550 (2) 69 
Daniel. 550 (2) 72 
Gibson, 549 (2) 741 
S ~ ~ P P Y .  556 12) 246 
Roberson, 549 (2) 749 
BOrregO* 558 (2) 1 
Ex P a r t e  Winton, 

549 (2) 751 
Williams. 549 (2) 734 
Ex P a r t e  Meade, 

550 (2) 679 
Alejos. 555 (2) 444 
Ex P a r t e  Prince,  

549 (2) 753 
Duncan. 549 (2) 730 
Rodriguez. 549 (2) 747 
Williams. 549 C2) 183 

VOL. 111. NO. 11 
Thornton. 556 (2) 787 
Jamerson. 550 (2) 287 

Ex P a r t e  Shie lds ,  796 
550 (2) 670 

EunSar. 551 (2) 382 
Johnson, 551 (2) 379 
Tew. 551 (2) 375 
~ a y i o r ,  550-(2) 695 
Ceniceros, 551 (2) 50 
Romo, 
Ex P a r t e  Guzman, 

551 (2) 387 
Amaya, 551 (2) 385 
Morter, 591 (2) 715 
Carpenfer, 551 (2) 724 
Sul l ivan,  564 (2) 698 
Benoit,  551 (2) 392 
French. 
Craddock, 553 (2) 765 

VOL. 111, NO. 12 
Washington. 551 (2) 56 
E l l i s ,  551 (2) 407 
Gr i f f in .  554 (2) 688 
Givens, 554 (2) 199 
Hardage, 552 (2) 837 
Allen, 552 (2) 843 
Weaver. 551 (2) 419 
But ler ,  551 (2) 412 
Ex P a r t e  Williams, 

551 (2) 416 
Bannis ter ,  552 (2) 124 
Young, 552 (2) 441 
Beckworth, 551 (2) 414 
Cain, 551 (2) 728 
Bocanegra, 552 (2) 130 
Zackery, 552 (2) 136 
Franco. 552 (2) 142 
Martinez, 551 (2) 735 
Church, 552 ( 2 )  138 
Rodriguez, 552 (2) 451 
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Ex P a r t e  August, 
552 (2) 169 

Garner. 552 (2) 609 
Newberry, 552 (2) 437 
Henderson, 552 (2) 464 
Adams, 552 (2) 812 
Baker, 552 (2) 818 
Broyles, O'Quinn & Richardson, 

552 (2) 144 
Easdon, 552 (2) 153 
Leyva, 552 (2) 158 
Arce, 552 (2) 163 
Dickey, 552 (2) 467 
Ex P a r t e  M i l l e r ,  

552 (2) 164 
S t o a s d i l l .  552 (2) 481 
~ i c h o l s ,  554 ( 2 j  i96  
Jackson, 552 (2) 798 
Jiminez, 552 (2) 469 
Means. 552 (2) 166 
Po l l a rd ,  552 (2) 475 
Moon. 
Overton, 552 (2) 849 
Duran. 552 (2) 840 
Jones, 552 (2) 836 
Kincade, 552 (2) 832 
Sp ie r s ,  552 (2) 851 
James, 554 (2) 680 
Ex P a r t e  Har re l l ,  542 (2) 169 
Ex P a r t e  McGee, 552 (2) 850 
GO1lin* 554 (2) 683 
Roy, 552 (2) 827 

VOL. 111, NO. 13  
Ex P a r t e  Bufkin. CNZ 6 

Bowker. 553 (2) 116 
Ex P a r t e  Slavin ,  
Valdez. 553 (2) 110 
Parks, 553 (2) 114 
Praska. 557 (2) 83 
Sco t t .  553 (2) 361 
Amorelia, 554 (2) 700 
Tunnell ,  554 (2) 697 
Drago, 553 (2) 375 
Ex P a r t e  Vasques. 

553 (2) 383 . . 
Green* 555 (2) 738 
Ex P a r t e  Branch, 

553 (2) 380- 
Ex P a r t e  Green. 

553 (2) 382 
Ex P a r t e  Tabor, 565 (2) 
Pogue, 553 (2) 368 
Lee, 555 (2) 1 2 1  
Zima. 553 (2) 378 
Robinson, 553 (2) 371 

VOL. I V .  NO. 1 
Ale ios .  555 (2) 444 
Mofzet;. 555 (2) 437 
Taylor ,  555 (2) 483 
Harr ison,  555 (2) 736 
Gut ie r rez .  555 (2) 457 
Mart inez ,  555 (2) 462 
Boening 422 (2) 469 
Valdez, 555 (2) 463 
Wyga1,555 (2) 465 
Ex P a r t e  Rains,  555 (2) 478 
Prodon,555 (2) 451 
Br igh t ,  556 (2) 317 
C u r t i s ,  548 (2) 57 
S t a t e  Ex Rel. Wilson v. 

H a r r i s  555 (2) 470 
Tatorn, 555 (2) 459 
Walker, 555 (2) 454 
Stra tman 436 (2) 144 
Brumfield,  445 (2) 732 
McIveer, 555 (2) 755 
Johnson, 564 (2) 907 
Key, 555 (2) 753 
Trevino,  555 (2) 750 
Green 555 (2) 738 
Ara iza ,  555 (2) 746 
H a r r i s ,  471 (2) 390 
Drager,555 (2) 743 
Ex P a r t e  Smith. 555 (2) 746 
Smith, 555 (2) 747 

VOL. I V .  NO. 2 
Whitehead. 556 (2) 802 
Whitney, 472 (2) 524 
S u r e t y  I n s .  Co. of C a l i f o r n i a  

556 (2) 329 
Garner,  556 (2) 332 
Ray 561 (2) 180 
A l e j o s ,  555 (2) 44L 
C o l l e c t i o n  Consu l t an t s ,  I n c .  

& Thornton 556 (2) 787 
Hernandez, 556 (2) 337 
Runo,556 (2) 808 
Smith,  548 (2) 410 
Cole ,  556 (2) 343 
Houston. 556 (2) 345 

Ex P a r t e  Superc insk i ,  
561  (2) 682 

G i l l ,  556 (2) 354 
Har r i son ,  556 (2) 811 
H a r r i s ,  559 .(2) 369 
Rios ,  557 (2) 81 
Wilder ,  558 (2) 883 
Andrew, 558 (2) 876 
Lopez, 556 (2) 821 
Gardner v. F l a .  1. 

97 S.Ct. 1197 
Tucker,  556 (2) 823 
Day, 532 (2) 302; 

Vol. I1 No. 6 Fed.1976 
McGardell. 557 (2) 289 
Ex P a r t e  Menefee, 

561 (2) 822 
Ya tes ,  557 (2) 115 
Gui l lo ry .  557 (2) 118 
Wagoner, 557 (2) 114 
San te l l ano ,  557 (2) 113 
Como, 557 (2) 93 
Woerner, 523 (2) 717 
Alexander,  523 (2) 720 
R i l e s ,  557 (2) 95 
Ford,  484 (2) 727 
P a r r ,  557 (2) 99 
F l o r e s ,  493 (2) 785 
Hooper, 557 (2) 122 
Ex P a r t e  Wright,  

557 (2) 106 
Cantu,  557 (2) 107 
Teamer, 557 (2) 110 
Morr issey v .  ~ r e w e r , '  

408 U.S. 471 
Garnon v. S c a r p e l l i ,  

411 U.S. 778 
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JAIL TIME: AN IMPORTANT 
CONSIDERATION AT SENTENCING 
AND PLEA NEGOTIATIONS 

Robert Udashen and Ken Anderson 
county iail.3 "Good time" is a special the maximum sentence for the offense. 
classific&ion that in general allows an Both state and federal courts have held 

"dashen and Keli Anderson inmate to earn extra credit for every that such a result would deny equal 
both gruduares Of U/tiversitY Of Texas day served flat (calendar time). As long protection.13 Therefore, when a defen- 

Of Law alldarecrrrrentlyattorneys as a prisoner maintains a clear conduct dant is unable to post bond prior t o  trial 
with the TexasDepartnlelrtof Corrections, record, he is eligible to receive this and upon conviction receives the maxi- 

for inmates, ifu'ltsvi'le, additions[ credit. Texas law establishes mum sentence, he  has a constitutional 
Texas. cateeories that allow an inmate to earn right t o  his jail time.14 

An important concern of every c h -  
inal defendant is the amount of time he 
will be required to serve on m y  given 
sentence. h advising clients on this 
matter, attorneys often overlook the 
amount of jail time credit to which a 
defendant is entitled. For a lawyer to 
represent his client properly in plea 
negotiations and a t  sentencing it is 
necessary that he zrnderstand exocily 
what credit his client is entitled to 
receive. 

This article will begin with a brief 
overview of the current law relating to 
jail time. We will then discuss the various 
problems that arise in applying the law. 
These problems can be grouped into 
three general areas based upon the date 
of sentencing: (1) sentenced prior to 
August 27, 1973; (2) sentenced after 
August 27, 1973; (3) date of sentencing 
not important. 

STATUTORY OVERVIEW 
Credit for time spent in jail is 

governed by Article 42.03 of the Texas 
Code of Criniinal Procedure.1 This 
statute was amended effective August 27, 
1973, and now provides: 

"In all criminal cases the judge 
of the court in which the defen- 
dant was convicted shall give the 
defendant credit on his sentence 
for the time that the defendant 
has spent in jail in said cause, 
from the time of his arrest and 
confinement until his sentence by 
the  trial court."2 

Further, unless the sheriff advises the 
Texas Department of Corrections (T.C.D.) 
that the defendant committed a serious 
act of misconduct while in the county 
jail, the  defendant is eligible for good 
time credit for the time spent in the 

- 
various amounts of good time.+ In 
practice, when good time is allowed 
for time spent in  the county jail, T.D.C. 
awards twenty (20) good days for each 
thirty (30) served.5 

SENTENCED PRIOR 
TO AUGUST 27, 1973 

Rior t o  August 27, 1973, there was 
generally no right to jail time. The trial 
judge had almost absolute discretion 
with regard to awarding the defendant 
time he spent in jail prior t o  trial. None- 
theless, the federal constitution entitles 
the defendant t o  jail time credit where 
he does not receive i t  because of his 
indigency or his election to pursue an 
appeal. 

Thus, in Robinson v. Beto.6 the Fifth 
Circuit held that an inmate a entitled to 
fiat time if in jail while on appeal. This 
decision arose because of the discretion 
allowed a trial judge t o  sentence a defen- 
dant following the affirming of his appeal 
in order to give him cred~t for whatever 
t ~ m e  he has spent in jail pending a w e d 7  
The trial jndge was not required by Texas 
law to allow the defendant this credit. 
The Robinson court held unconstitution- 
al this procedure where "only those who 
appeal their convlct~ons run the risk of 
longer imprisonment. Those who choose 
not to appeal begin t o  serve their sen- 
tence on the day the sentence is pro- 
nouaced.""t that time, when an appeal 
was taken, the sentence began t o  run on 
the date of the issuance of the mandate 
from the Court of Criminal Appeals.9 

Robinson was extended t o  include 
good time in Prueft Y. Texas.lo In dicta, 
Pruett stated it would only apply t o  con- 
victions affirmed after January 4, 1973. 
Although at least one district court held 
Pruett should he  applied retroactivel~,~' 
the Fifth Circuit recently hefd that 
Pruett would not he given retroactive 
appkation regardless of the existence 
and adequacy of good conduct records.12 

Failure to award jail time toanindigent 
defendant can requirehim toservebeyond 

SENTENCEDAFTER 
AUGUST 27,1973 

The amendments t o  Article 42.03 
eliminated the trial judge's discretion 
in awarding a defendant his jail time. 
The amendments, therefore, cover the 
exceptions created by the above decisions 
and, in addition, expand a defendant's 
rights t o  allow him credit for a?? time 
spent in jail (on said cause). 

Two major questions have arisen in 
construing Article 42.03. First, can 
anything interrupt a defendant's custody 
and thereby deny him part of his jail 
time credit? Second, what exactly is 
custody? 

The Court of Criminal Appeals has 
consistently held that time served in 
jail need not be continuous. An inter- 
ruption in custody cannot deny a defen- 
dant time previously senred.15 Thus, 
when a defendant is held in jail for a 
short period of time and subsequently 
makes bond, he is entitled to credit for 
the time he served.16 Similarly, where 
a defendant originally received proba- 
tion, if that probation is later revoked, 
he must be allowed his pre-probation 
jail time17 together with the time spent 
in jail pending the motion t o  revoke.ls 
Even serious misconduct such as an 
escape wilI probably not serve as an 
adequate basis to deny a defendant flat 
time credit.19 

The Court of Criminal Appeals has 
also adopted a liberal view toward the 
definition of custody. A defendant is 
considered under "constructive custody" 
when a detainer20 is placed against him. 
He receives good and flat t i e  from the 
day the detaiuer is lodged.z1 This in- 
cludes detainers filed by Texas at  out of 
state  institution^.^^ 

It is necessary in cases where the 
accused hopes to receive credit on his 
sentence for time spent in jail on each 
of several charges that the records reflect 
that he is in jail on each of those causes. 
If he makes bond on one cause and is 
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then arrested on another, credit for jail 
time does not apply to the offense for 
which he is out on bond.23 In order t o  
obtain credit, an effort should be made 
to have the bondsman go off the initial 
bond. 

DATE OF SENTENCE 
NOT IMPORTANT 

Special jail time situations have arisen 
which are not governed by the date of 
sentence. Again, the Texas courts have 
liberally held in favor of granting the 
defendant his jail time. 

One area of concern has been time 
credit earned out of state whiIe sening 
a concurrent Texas sentence. The Court 
of Criminal Appeals has held that a 
defendant in this situation should receive 
both flat and good time.24 

The Court of Criminal Appeals has 
also dealt with the problem of the defen- 
dant who is errctneously released from 
custody due to no fault of his own. In 
Ex Parte Downey,zs the petitioner was 
released from T.D.C. when he discharged 
the fiist of two sentences he wasserving. 
Pstitioner's release was clearly due to an 
error on the part of T.D.C., and was not 
brought about by any actions of the 
prisoner. The Court of Criminal Appeals 
held that he was entitled to credit toward 
discharge of the second sentence for the 
time he was at  liberty. Similarly, in Ex 
Pmte Esquivel,26 the defendant was 
given flat time credit for time spent 
on the streets due to a clerical error 
on the part of a county district clerk's 
office. 

CONCLUSION 
Many factors coalesce to determine 

the amount of time a defendant must 
spend in custody. The first step, however, 
toward discharging a sentence is taken 
before a defendant is ever placed in the 
Custody of T.D.C. I t  h the responsibility 
of the criminal defense attorney to 
insu~e that the sentencing judge properly 
credits a defendant with all time 'Ppent 
in jail in said cause."27 
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9Ter. Code Grim Proc art. 42.09 (1966). 
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Tex. 1975). 
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Ccim. App. 1977); Herr v. HeHderson, 449 
F.Zd 183 (5th Cir. 1971). 
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MINUTES OF BOARD OF DIRECTORS MEETING 

MEMBERS 
PRESENT: 

TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION 
BOARD OF DIRECTORS MEETING 

MAY 20,1978 

EXCUSED 
ABSENCES: 

UNEXCUSED 
ABSENCES: 

OTHERS 
PRESENT: 

READING 
OF 
MINUTES 

VOIR DIRE 
INSTITUTE 

AMICUS 
CURIAE 

MINUTES 
IN VOICE 

CLE 

President Colvin called the meeting to order. Cindy Walters called 
the roll. It was established that a quorum was present. 

Emmett Colvin, George Luquette, Vincent Penni, IIarry Nass 
Robert Jones, Charles McDonald, Jack Beech, Clifford Brown 
David Carlock, Waggoner Carr, Gene DeBnllet, Buck Files, Kerry 
FitGerald, Gerry Goldstein, Jan Hemphill, Clif Holmes, Stuarl 
Kinard, Charles Rittenberry, Richard Thornton, Stanley Topek 
Stanley Weinberg, Rodger Zirnmerman, Ronald Zipp, Jim Bob0 
Russell Busby, Anthony Constant, Michael Gibson, Michael Thomas 
Frank Maloney and Weldon Holcomb. 

David Bires, Antonio Cantu, Ahel Toscano, Robert Salisas, Pete 
Tortes,Ed Malbtt, Oliver Heard and Thomas Shame. 

Charles Butts, Allen Cazier, Dick DeGuerin, Louis Dugas, Bil 
Dunnant, Boots Krueger, Art Lapham, Pat Priest, Garland Wier 
Elmo Willard. Francis Williams, Raymond Caballero, Grant Hardeway 
Kelly Ireland, Albert Pena, James Wedding, 

Ted Ileddinglo:~, 1)d1us; Itohin I'L.WCY, San Marcos; Richard Andcrson 
I h l l a ~ ;  Stcve Cspclle, lixecutivc IXrcctor, 7'CI)LA. 

The motion was made by Charles McDonald that the reading of the 
minntes be waived and that same be approved as previously submit 
ted t o  the hoard. Seconded by Gerry Goldstein. The motion carried 
The minutes stand approved. 

Steve Capeile reported that the Voir Dire Institute held on May 15 
was a great success. Expenses ran approximately $4,000 - $5,00[ 
and the income was $10,350, thus makingTCDLA's profit approxi 
lnately $5,000 - $6,000. Steve also stated that this income wouk 
he enough to sponsor another Voir Dire Seminar in another city 
Steve further stated that the materials handed out at  the seminal 
would be compiled into a two-part package and sold t o  other inter 
ested individuals for $25.00 per package. 

Steve CapeUe reported that the home office is still receivingrequests 
forwarding them t o  Marvin Teague's office, which in turn forward: 
them to appropriate members of Marvin's committee. 

Steve took this opportunity t o  report that the minutes of hoard 
meetings are now appearing in the Voice, as previously instructed 
by the board. 

Gerry Goldstein reported that 74 people participated in the Annual 
Trip t o  Cancun and that the trip, in his opinion, was a great success. 
Gerry thanked Cindy for formulating the trip and getting the s o u p  
there and hack home again with so few problems. 

On another subject, Gerry thanked Steve Capelle, Cindy Walters 
Emmett Colvin and Ron Goranson for their dihgent work in organ- 
izing and putting on the Vou Dire Seminar in Dallas May 19. 

Gerry stated that he had plans to put on a Jury Argnment Seminar 
as soon as possible and would be contacting board members for 

ATTORNEYGENERAL'S 
OPINIONS 

Note: Copies of the full opinion may be 
obtained from the Association office. 

H-1166 
RQ-1727 
Article 695a-3, V.T.C S., the Chlld Care 
Licensing Act, authorizes the Department 
of Human Resources to certify juvenile 
detention facilities operated by the Texas 
Youth Council and to license the Dallas 
County Boys' Home operated pursuant to 
article 5138a and 5138b, V.T.C.S. It does 
not anthorrze the Department to license 
county detcntron facilit~es oertified by 
juvenile courts under section 5 1.12 of the 
Family Code. 

5/12/78 

. 
The Department of Corrections may use 
part of its Building Program appropriation 
to provide security for an inmate labor 
force, where the expcnditureisreasowdhly 
mecessary to the completion of the 
project using inmate labor. 

5130178 

 he administrator of the Interstate 
Compact on Juveniles may not nse the 
appropriation to the Texas Youth Council 
for nonresidenfial services to pay the cost 
of returning a nonadjudicated juvenile 
runaway to Texas. 

6/5/78 

RQ-1862 
All monev held by a county officer i~ D n  .. -.. 
offic~al capaaty, whether or not such 
money belongs to the county, is subject 
t o  audit by the county auditor under 
article 1651, V.T.C S. All funds held by 
a county officer in an  official capacity, 
ncluding trust funds, must be deposited .. 

n the county depository. 
6/16/78 

H-1190 
iQ-1830 
4uthority t o  supervise, direct or control 
he actual daily operation of  a county 
ail is vested in the office of the sheriff 
itthough the commissioners court does 
lave general responsibilities in connection 
with the operation of the jail. 

6/21/78 

H-1196 
RQ-1865 
4rticle 15.26 of the Code of Criminal 
Procedure authorizes law enforcement 
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May 20, 1978 MINUTES (Continued) 
assistance. Gerry further stated that TCDLA should become muck 
more active in the CLE area in the near future. 

- - 

MEMBER- David Carlock reported that during the Criminal Trial Advocacj 
SHIP Institute in Huntsville, March 12-17, there were 47 participants 

35 potential new TCDLA members and that Vince Perini, Cind) 
Walters and Richard Anderson obtained 26 new members during 
their drive. David stated that his committee would be holding 
future seminars in San Antonio on June 15 and in Corpus Christ 
on June 16. David requested the Board of Directors to approve : 
system for handling new members on these drives based on the 
new Annual ~ i l l i n ~ ~ ~ s t e n i .  Much discussion followed. Steve Capellr 
was asked lo cxplain why the biUina process was so f;lr behind. Stevr 
stated that unfg very recently ~~ 'TCDLA staff consisted of on15 
himself and Cindy and that Cindy was also handling the busines! 
for the Criminal Defense Lawyers Project due to the resignation ot 
Gary DeShazo and Katheryn Wagster. Steve announced the hiring ol 
a new membership secretary, Judy Bolander, and stated that thr 
billings would be brought up t o  date within the next week. Furthe) 
discussion. President Colvin appointed Charles McDonald, Georgr 
Luquette and Bob Jones t o  visit the home office to: 

(1) Go into the office expenses and cut where necessary and look 
over office procedures. 

(2) Come up with a reporting system and report back to the board 
with recornmendations on June 29. 

The home office was instructed to furnish the board with a cutrent 
list of directors delinquent in their dues within 30 days. The home 
office was further instructed to contact direotors personaUy rathe1 
than by correspondence regarding the status of their dues. 

NEXT BOARD At this point President Calvin formally announced a special meeting 
MEETING of the Board of Directors, June 29 at 9:00 a.m. prior to the Annual 

Meeting at 10:00 a.m. that same day. 

LEGIS - Waggoner Carr announced that his committee had worked diliiently 
LATIVE during the past few months and had arrived at 20 bills to present to 

the Legislature as TCDLA's legislative package. 

HANDLING Discussion followed concerning the handling of new members. Vince 
OF NEW Perini moved that the following plan be adopted. New members 
MEMBERS obtained during the month of February through the Annual Meet- 

ing in June pay $75.00. New members joining during July through 
February of the next year are given those months free, but dues 
for that next year would be collected in advance. Seconded by 
David Carlock. Discussion followed due to much opposition. A 
substitute motion was made that the president of the association 
appoint a committee comprised of board members or officers to 
formulate and clarify a policy regarding dues. Seconded by Gene 
DeBullet. Vincent Perini opposed to substitute motion. The substi- 
tute motion was withdrawn due to being out of order. The substi- 
tute motion was then restated including the president's committee 
plus David Carlock's committee. Much further discussion. The 
substitute motion was accepted, duly seconded and passed. 

CONVEN- Steve Capelle announced that the TCDLA headquarters in Fort 
TION Worth would be located at the Sheraton-Fort Worth on Main Street 

with the following schedule of events: 

June 27 Hospitality Suite 
Cindy's Room -No. 122 
5:00 p.m. - until 

ATTORNEY GENERAL'S OPINIONS 
from p. 29 
officers to make arrests under warrant 
without having possession_of itJf the 
arresting offioer learns of an outstanding 
warrant through a teletype message 
from a law enforcement aeencv. he mav - ., 
make an arrest under its authority. 

6/21/78 

H-1198 
RQ-1863 
A governmental body may not take 
action or enter into an agreement in a 
closed meeting. 

6/29/78 

H-1199 
RQ-1851 
Under present law, the Board of Nurse 
Examiners may not probate a revocation 
or suspension of a nurse's license. 

6/29/78 

H-1201 
RQ-1844 
A magistrate in an administrative hearing 
under article 6701 1-5, V.T.C.S., may 
probate the suspension of a driver's 
license. 

7/3/78 

H-1203 
RQ-1861 
A justice of the peace may ~ o t  proceed 
to trial on misdemeanor charges in 
defendant's absence, where defendant 
has not pled guilty or nolo contendere in 
accordance with article 27.14(b) of the 
Code of Criminal Procedure or paid a fine 
in accordance with article 27.14(c). A 
cash bond which defendant has not 
signed is invalid. 

OPEN RECORDS DECISIONS- 
ATTORNEY GENERAL 

RQ-1721 
A report of accident insurance claims 
paid io identifiable students is not public 
information. 

6/14/78 

STATUS OF FEDERAL 
CODE UNCERTAIN 

The House of Representatives is 
xpected to strike from the criminal 
:ode reform legislation the provision 
idopted by the Senate creating a United 
States Sentencing Commission. Under 
J 1437 a Committee whose majority 
would be appointed by the President 
would set narrow sentencing ranges 
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May 20, 1978 MINUTES (Continued) , 
June 28 Criminal Law Institute 

Convention Center 
8:00 a.m. - 5:OO p.m. 

Hospitality Suite 
9 0 0  p.m. -until 

June 29 TCDLA Board of Directors 
Convention Center 
9:00 a.m. 

TCDLA Annual Meeting 
Convention Center 
l0:OO a.m. 

There being no  further business, President Colvin adjourned the meeting. 
Respectfully submitted, 

Cindy Walters 
Administrative Assistant 

hIEMBERS 
PRESENT: 

EXCUSED 
ABSENCES: 

READING OF 
MINUTES 

TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION 
BOARD OF DIRECTORS MEETING 

JUNE 29,1978 

BUSINESS 

President Colvin called the meeting to  order. The roll was called. 
A quorum was present. 

Emmett Calvin, George Luquette, Vincent Perioi, Harry Nass, 
Robert Jones, Charles McDonald, Jack Beech, Charles Butts, 
David Cadock, Allen Cazier, Eugene DeBullet, Louis Dugas, 
W. V. Dunnam, Gerald Goldstein, Jan Hemphill, Clif Holmes, 
Ed Mallett, Stanley Topek, Richard Thornton, Stanley Weinberg, 
Rodger Zimmerman, Ronald Zipp, James Bobo, Russell Busby, 
Raymond Caballero, Antonio Cantu, Michael Gibson, Grant 
Hardeway, Weldon Holcomb. 

David Bires, Waggoner Carr, Dick DeGuerin, Buck Files, Oliver 
Heard, Stuart Kinard, Boots Krueger, John Montford, Charles 
Orsburn, Pat Priest, Thomas Sharpe, Douglas Tinker, Peter 
Torres, Garland Wier, Elmo Willard, Francis Williams, Kelly 
Ireland, Albert Pena, Robert Salinas, Michael Thomas, James 
Wedding. 

The motion was made by Charles McDonald to  waive tbe reading 
of the minutes of the last board meeting and that the same be 
approved as previously submitted to  the board. Seconded by 
Gerry Goldstein. Motion carried, minutes stand approved. 

The board discussed the problems of the past year in a general 
fashion, with no action being taken. 

After discussion, Vincent Perini moved that aU new members 
be charged $100.00 no matter wltat month they joined and the 
association office then bill them on February 1 for thenext year. 
Holcomb seconded. Motion carried. 

There being no new business to come before the board, the meeting was adjourned at 
9:45 a.m. 

Respectfnlly submitted, 
Stephen Capelle 

Execntive Director 

STATUS OFFEDERAL CODE from p.30 
within the' maximums and minimums 
established in the bill. The leaders of the 
opposition to  S 1437 are the Chairman 
of the House Judiciary Subcommittee on 
Criminal Justice, Rep. Mann (D-S.C.), and 
Rep. HaU (D-Tex.), both of whom prefer 
a more flexible approach to sentencing 
with greater discretion left to the trial 
judge. 

EXECUTIVE APPOINTMENTS 
The Honorable Roland D. Sawl of 

Hereford was appointed to  replace Andy 
Shuval as Criminal District Attorney for 
Deaf Smith County. 

The Honorable James S. McGrath of 
Beaumont has been appointed as the new 
Criminal District Attorney for Jefferson 
County replacing Tom Hanna. 

The HonorabIe Charles J.  Heam of 
Humble has been appointed to serve as 
Judge of the 263rd Judicial District in 
Harris County. 

The Honorable W. T. McDonald, Jr., 
has replaced Wilbur Davis as Judge of the 
85th Judicial District in Brazos County. 

The Honorable Raul A. Gonzalez of 
Brownsville was appointed to replace 
William Scanlon as Judge of the i03rd 
Judicial District serving Cameron and 
Willacy Counties. 

The Honorable Ned C. Butler of 
Gilmer has been appointed as the new 
Criminsl District Attorney for UPshur 
County replacing Harry Heard. 

ABA SURVEY UNSETTLING 
A survey conducted by the American 

Bar Association in collaboration with the 
4merioan Bar Foundation indicates that 
he higher a person's income and educa- 
i o n  level, the more cynical he or she is 
ikely to be about the fairness of the legal 
.ystem. However, people in the high- 
ncome, wdkdmcated group tended to  
3elieve that their needs would be met 
Idequately by the present judicial system. 
l'hose questioned who were classified in 
ower-income groups tended to  have a 
iigher respect for the competency of 
h e  legal profession while having lower 
:xpectations about the ability of tbe 
.ystem t o  serve their needs. 

The survey also showed some other 
nteresting public attitudes: 

(1) E i g h t y e a t  percent surveyed be- 
lieved they would get a fair 
criminal trial while 57% believed 
juries based their decisions more 
on emotion than evidence. 

(2) Sixty-two percent believedlawyers 
charge more for their services than 
they are worth. 

(3) Fifty-seven percent believed the 
legal system favors the rich and 
powerful. 
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TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION, Suite 211.314 West 11th Street, Austin, Texas 78701 

Some of the best legal minds 
. . . in this state already belong to the Texas Criminal Defense Lawyers Association. We believe we have now 
the best Criminal Defense Bar in the United States. The way we maintain that level of excellence is contin- 
uously to seek out new minds, new energies. Therefore we want YOU. . . if your legal and personal philoso- 
phies are compatible with our purposes and qbjecfives: 

.To provide an appropriate state organization representing To improve the judicial system and to  urge the selection 
those lawvers who are activelv en~aeed in the defense of and aooointment to the bench of weKanalified and emer- . - -  
criminal capes. iencei iawyers. 
To orotect and insure bv rule of law those individual riehts To imvrove the correctional system and to seek more ef- 

by the  exa as and Federal Constitutions in c h -  fective rehabilitation opportu&ties for those convictcd of 
inal cases. crimes. 

.To resist proposed legislation or rules which would curtail .To promote constant improvement in the administration of 
such rights and to promote sound alternatives. criminal justice. 
To promote educational activities to improve the skills and 
knowledge of lawyers engaged in the defense of criminal 
cases. 

MEMBERSHIP APPLICATION 
Application of: 

(Name, please print or type) 
Please letter certificate: as above 

other 
Street or Box No.: 
City and Zip Code: 
Firm Name: 
Business Telephone: 

Date Admitted to State Bar of Texas 
Admitted to  Practice in: 
Law School (Name, degree, date) 

College (Name, degree, date) 

(If student, expected date of graduation) 
Professional Organizations in which applicant is member in good standing 

Have you ever been disbarred or disciplined by any bar association, or 
are you the subject of disciplinary action now pending 

(Date) (Signature of Applicant) 

ENDORSEMENT 

I, a member of TCDLA, believe this applicant to be a person of 
professional competency, integrity, and good moral character. 
The applicant is actively engaged in the defense of criminal cases. 

tail to: 

TCDLA, Suite 211, 314 West 11th Street, (Signature of Member) 
Austin, TX78701 

ADVANTAGES FOR YOU 
.Referrals to and fromrecommended criminal 

defense lawyers in over 100 Texas cities 
through the TCDLA membership directory. 

Summaries of latest Court of Criminal Appeals 
cases through the Attorney General's Crime 
Prevention Newsletter. Available to  private prac. 
tioners only through TCDLA's group subscrip- 
tion, included in dues. 

.Access to many publieationsdealing with the 
practice of criminal law through TCDLA dik 
counts & free offerings. 

DTCDLA's publications, including the monthly 
VOICE for the Defense, with its "News & 
Notes" on current activities, legislative 
summaries and other legal news. 
A monthly SIGNIFICANT DECISIONS RE- 
PORT of important cases decided by the 
Court of Criminal Appeals. . .now included 
as a pre-punched, centerfold snapout for 
your lib~ary. 

 use of TCDLA Brief Bank service. .' 
l Outstanding educational programs featuring 

recognized experts on practical aspects of de- 
fense cases. TCDLA and the State Bar annually 
present many seminars and courses in all parts 
of the state. 

#An organization through which criminal de- 
fense lawyers can formulate and express their 
position on legislation, court reform, important 
cases affecting rights of defendants through 
amicus curiae activity and other matters 
affecting the administration of crimind justice 
in Texas. 


