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Corner

Clif hu~mes
"JURY
GIVES DPS OFFICER
$989.887 IN FIRING SUIT"-Austin
AmericanStatesman, October 16, 1980.
So read the headlines, and so are revealed
other, and far more grave reasons for
second looks at "crime-package pro.
posals." If the legislature provides for
wiretaps, oral confessions or passes any
of the other legislation proposed by

"Guvner Bill" and his DPS crew, it becomes interesting, and intimidating, to
contemplate the primary responsibility
for enforcement of that legislation
being lodged in the DPS portrayed by
the evidence offered in this lawsuit.
The plaintiff's evidence showed that
affidav~ts had been falsified by DPS
agents in order to show plaintiff had
"covered-up" criminal activity within
DPS. When one of the accusers later recanted, admitting his perjury, no official
DPS action was taken regarding him. A
local prosecutor commenting on the verdict was of the opinion that the spectacle portrayed by the plaintiff's case
was the "old" DPS, when "any means
to an end" was the rule, assuring us,
though, that the "new" DPS was "dedicated to doing things right"-BULLSHITI!
(Oh, thank you so much, Emmett, for
providing me editorial access to that
marvelously versatile word.) You and I

and every other reasonably-thinking human being with an IQ above that of a
gourd know that as long as there is
going to be law enforcement there
will be over-zealous law enforcers. And,
the only way to bridle that over-zealous
bent toward law enforcement, which
leads inevitably to cutting corners and
shavtng edges, is to keep the Constitutional and procedural requirements tight,
the discretionary powers to a minimum,
and the exclusionary rules broadly based.
I hope every newspaper in this state
carried front page coverage of this verdict. While it is a disgrace for a citizen
to infringe on the rights of a fellow
citizen by violation of our criminal
statutes, it is an abomination for constitutional officers of the law. sworn
t o their duty, to flippantly ignore the
application of even the least legal
standard.
Ed.

October 24. 1980 image, either as attorneys or criminal as my responsibility the printing of the
Dear Bob:
defense lawyers. For so many years we "distasteful material" and "four-letter
First of all, I am pleased to report have labored to raise the dignity, not words" which appeared in the "But
that I am gradually working out of the only of our profession, but our particu- Yeroner" section of the October VOICE.
backlog of work that seemed to keep lar branch of the profession to a level We have, as you are well aware,$trugglad
piling up on me during my tenure as of respect and honor. When we formed diligently for several years to make the
president of the San Antonio Bar Assoica- TCDLA, this was one of our primary VOICE a viable, usable, helpful adjunct
tion; so that I intend to be more active goals, plus uniting ourselves toward the t o the Criminal Defense Lawyer's library.
in TCDLA affairs henceforth. Again, I better administration of justice. I always Some things which we have tried worked
congratulate both you and our associa. hesitate to be critical of the work of well-others failed miserably. The hution on your presidency.
those who would carry the ball and do morous asides to the practice of criminal
Additionally, I want to commend all of the good hard work, nevertheless. law, collected in the "But Yeroner"
Clif Holmes and the other hard workers I feel compelled to ask that no further department, were added as an attempt
who publish the VOICE, as well as the distasteful material or use of four-letter to bring a little mirth to the magazinecontinued excellence of the "Significant words appear in our VOICE, lest we be t o give us a chance to, maybe, laugh at
Decisions Report." Although we will looked upon in the eyes of the public ourselves. It never occurred to me that
offense would be taken. I appreciate
miss Marvin's outstanding handling of as the "hustler" for the defense.
Again, please accept my congratula- very much your comments, and wish
t h i s section, we certainly look forward
t o his service toward the fair administra- tions and best wishes. Please accept the we recieved far more than we da, for
tion of justice on the Court of Criminal above as a positive suggestion toward without them we edit in the dark. Your
the betterment of our association rather comments will certainly be given full
Appeals.
and complete consideration in structurOne thing that causes me some con. than negative criticism.
Sincerely yours, ing the editorial policy of the VOICE.
cern, despite the above positive comSincerely,
Charles D. Butts
ments, is the "Elegant Repartee" set
Clif Holmes
San Antonio
forth on page 43 of our October VOICE.
P.S. Were you not also concerned with
It is my most serious concern that items
Emmett's
shameless and brazen use of
like this not appear in our VOICE for I Dear Charlie:
As editor of the VOICE, I must take his elght-letter epithet?
certainly do not think it enhances our
VOICE for the DefenselNovember 1980
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CONTACT YOUR AMICUS COMMITTEE
Either after your breakfast has been ruined by reading the
opinion in your case and a Motion for Rehearing stares you in
the face, or after you receive the white card from the Texas
Court of Criminal Appeals docketing your appeal in a case
which you believe has an issue of particular merit. contact an
Amicus Committee member. I f it is (1) one of first impression
(2) will have a significant and widespread impact on the practice
of criminal law or (3) wiii provide an opportunity for the Court
t o darify clearly conflicting opinions, we're interested. Send to
a member of the Amicus Committee in your area five copies of
both the cover page of your brief and thegroundof error which
you believe to be worthy of a TCDLA Amicus brief. State why
you believe it falls within one of the categories listed above and
write the Court of Criminal Appeals docket number on the
cover page of your brief.

DECATUR
M.P. "Rusty" Duncan, Ill
P.O. Box 388, Decatur 76234
DENTON
Allan Lee Levy
302 Texas Bldg., Denton, 76201
George A. Preston, Jr.
P.O. Box 428, Denton 76201
William R. Wood
61 1 First State Bank Bldg., Denton 76201
McKlNNEY
O'Keefe Berry
P.O. Drawer B, McKinney 75069

These copies will be sent by the Amicus member you contacted
to the other members of the chapter of the Amicus Committee
for circulation and review. The Committee believes it wise to
comply strictly with the above criteria to avoid diluting the
impact of a TCDLA brief. For your convenience an (incomplete) list of Committee members with their addresses and
telephone numbers is provided below.

HOUSTON AND MEMBERS I N THE SOUTHERN DISTRICT
David R. Bires
7131529.8500
210-A Stratford, Houston 77006
Murry B. Cohen
2290Two Shell Plaza. Houston 77002
Will Gray
914 Main Street, Suite 1101, Houston 77002 7131521-9142
Under the procedure outlined i n the TCDLA Amicus "Interim
Albert S. Lowe, Jr.
Report," the Amicus attorney you contact in your area has the
7131522-9544
3401 Louisiana. No. 410, Houston 77002
ultimate responsibility to see that your request is acted upon Donald Rogers
timely.
705 Main Street. Suite 609. Houston 77002 7131236-1276
Leonard M. Roth
AUSTIN AND MEMBERS IN EASTERN DISTRICT
3401 Louisiana, No. 410, Houston 77002
7131522-9544
David Chapman
Stanley Schnieder
2225 LaBranch, Houston 77002
7131652.571 1
504 West 8th St., Austin 78701
5121476-9215
Roy E. Greenwood
Randy Shaeffer
713/529-7559
825 west 6th st., Austin 78703
3401 Louisiana, No. 270, Houston 77002
5121477.5971
David H. Reynolds
505 West 12th St., Austin 78717
BROWNSVILLE
5121476-8700
John A. Yeager
Thomas G. Sharpe
505 West 12th St., Austin 78717
5121476.8700
P.O. Box 4648, Brownsville 78521
DALLAS AND MEMBERS I N NORTHERN DISTRICT
Richard Anderson
3012 Fairmount St., Dallas 75201
David L. Botsford
2812 Fairmount St., Dallas 75201
William A. Bratton, Ill
2425 Cedar Springs, Dallas 75201
Elizabeth U: Carlyle
One Turtle Creek Village, Dallas 75219
Gay G. Cox
1801 N. Lamar, Suite 101, Dallas 75202
Ronald Goranson
555 Griffm Square, No. 968, Dallas 75202
Arch C. McColl, Ill*
701 Katy Bldg.. Suite 302. Dallas 75202
Edgar A. Mason
3131 Turtle Creek Blvd., Dailas 75219
Torn Mills
One Turtle Creek Village, Dallas 75219
Lawrence 8. Mitchell
3524 Fairmount St., Dallas 75219
Stanley I.Weinberg
810 Main Street, Dallas 75202
Melvyn Carson Bruder
2514 Cedar Springs, Dallas 75201

McALLEN
Joseph A. Connors, I11
P.O. Box 4136. McAllen 78501
SANANTONIO ANDMEMBERS IN THE WESTERN DISTRICT
Cecil W. Bain
1665 Frost Bank Tower, San Antonio 78205 5121226.031 1
Samuel Bayless
5121227-1496
115 E. Travis St., San Antonio 78205
Ailen F. Cazier
5121224-5505
Tower Life Bldg.. San Antonio 78205
Gerald H. Goldstein
2900 Tower Life Bldg., San Antonio 78205 5121226-1463
Rusty Guyer
5121224-2100
442 Dwyer Ave., San Antonio 78204
Terrence McDonald
5121224-2100
442 Dwyer Ave., San Antonio 78204
Marvin B. Zimmerman
5121227.81 11
200 Main Plaza, San Antonio 78205
ODESSA
John Cliff
307 North Grant, Odessa 79761

2141742-3224

*Chairman, TCDLA Amicus Committee

/

President's Report
On October 4, the TCQLA Board of
Directors took a very important vote.
They approved formation of a nonprofit
corporation for the purpose of providing
continuing legal education to criminal
defense lawyers across t h e state. Before
voting, the Board hnard from a committee previously charged with determining
whether TCDLA could create and maintain a prosram to fill the void left by
the Criminal Defense Lawyers Project
(CDLP) upon its demise. The committee,
in i t s remrt.
could
. . suaoested the ~roiect
.
be more f i n a n k y secure and more
easily sustained if the following policies
were in effect:
1 . That tho number of annual seminars
be lowered tosix from thirteen;
2.That seminars be held in major
metropolitan areas;
3.That the use of scholarships be
dismntinued;
4. That all manuals be sold, not given
away;
5. That seminars be geared more toward experienced lawyers;
6. That the project share offices with
TCD LA.
Funding from the Law Enforcement
Assistance
Adminsitration
(LEAA),
which provides approximately half of
CDLP's budget, will end with the March
1981 seminar. Although there is legislation proposad which might provide
some funding for this program (see this
month's "LegislatiVOICE: An Act Relat-

.

ing to the Establishment of the Criminal
Justice Division in the Governor's Office"), the oommittee's study assumed no
such resources.
After approving formation of the
corporation, the Board made the committee permanent and further charged
it with finding and securing grants or
other funding for the program.
A most successful local membership
drive accompanied the Board meeting in
Houston. We welcomed over 30 new
members to our Association. Many
thanks to the people who worked to
make this come about:
Robert Turner. Chair
Larry Sauer
David Bires
Tim Evans
M.P. "Rusty" Duncan
Grant Hardeway
James Bobo
Jan Hemphill
C.W. "Robm" Pearcy.
Robert Turner did an especially fine
job arranging the reception for 63 local
Houston district judges and county
criminal judges and the entire Houston
TCDLA membership.
The Texas legislative session will
soon begin. See the October and Movember VOICE for parrs of the TCDLA
legislative package. Beginning in January,
Dain Whitworth will write a special
legislative column for the VOICE to
keep members aware of legislative de-

ROBERT D. JONES

velopments. Supporting our bills through
the session is a tough job; we owe a special vote of appreciation to Dain Whitworth, Ed Mallett, and David Spencer
for their efforts.
On Thursday, October 16, 1980,
four members of TCDLA were involved
in a one-car accident between Lockhart
and Austin. I would like t o thank everyone for the expressions of support,
telephone calls, flowers, and offers of
assstance we have all received since the
accident. We are all very grateful for your
thoughtfulness toward us. I am resting
comfortably at home as is John Boston.
Lang Smith, my law partner, hw returned
t o work. Clif Holmes will be hospitalized
for several more weeks. He is in room
604 of Swton Hospital in Austin.

LAPEL PINS

TCDLA logo in gold wltlr black enamel. . .military-type fastener. . ,718"x 314"
$8.00 plus sales tax = $8.40
ORDER FROM YOUR TCDLA OFFICE
3 14 West 1 l th Street, Suite 21 1, Austin, Texas 78701
p

p

p

p

p
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THOSE AFFIRMATIVE LINKS IN DRUG
POSSESSION C A S E S 1 9 8 0 UPDATE
Joseph A. Connors Ill
McAllen, Texas

Joe Connors is Board Certified in
Criminal Law. He has been in solo practice in McAllen since 1978.

To establish unlawful possession of a
controlled substance, the state must
prove two elements: ( I ) that the accused
exercised care, control, and management
over the contraband, and (2) that the
accused knew the matter possessed was
contraband. Dubry v. State, 582 SW2d
841,843 (1979).
It is not necessary to prove the accused had exclusive possession of the
narcotics in question. Damron v. State,
570 SWZd 933 (1978). Mere presence
at a place where narcotics or dangerous
drugs are being used or possessed does
not in itself justify a finding of joint
possession. Norman v. State, 588 SW2d
340. 342 (1979); Waldon v. State, 579
SW2d 499, 501 (1979); Long v. State,
532 SW2d 591, 594 (1975). "Mere
presence or even knowledge of an offense
does not make one a principal." Shortnacy v. State, 474 SW2d 713.71 6 (1972).
"Possession means more than being
where the action is; it involves the exercise of dominion and control over the
thing allegedly possessed."Payne v. State,
480 SW2d 732, 734 (1972). Evidence
which shows that the defendant jointly
possessed the contraband with another is
sufficient to sustain a conviction. Alexander v. State, 587 SW2d 729 (1979);
Damron v. State, 570 SW2d 933, 934935 (1978); Duff v. State, 546 SW2d
283,287 (1977).

Proof of possession may be shown by
direct or circumstantial evidence. Collini
v. State, 487 SW2d 132 (1972). Where
the accused is not in exclusive possession
of the place where the substance is found
(the car or premises, i.e. a typical license
check case or search warrant case where
several people are in the vehicle or
house), it cannot be concluded that the
accused had knowledge of and control
over the contraband unless there are
additional independent facts and circumstances which affirmatively link the
accused to the contraband. Wiersing v.
State, 571 SW2d 188 (1978); Herrera
v. State, 561 SW2d 175 (1978); Barnes v.
Srate, 504 SW2d 450,452 (1974).
Whether the theory of prosecution
is sole or joint possession, the evidence
must affirmatively link the accused to
the contraband in such a manner and to
such an extent that it may reasonably
be inferred that the accused knew of the
contraband's existence and of its whereabouts, and that he exercised care, custody, control or management over it.
Dubry v. State, 582 SW2d 841, 843
(1979); Sewell v. State, 578 SW2d 131,
135 (1979); Reyes v. State, 575 SW2d
38, 40 (19791; Ayers v. State, 570
SW2d 926 (1978); that is. that he knew
he was in possession of the contraband.
Wiersing v. State, 571 SW2d 188, 190
(1978). This affirmative link is established by showing additional facts and circumstances which indicate the accused's
knowledge and control of the contraband. Norman v. State, 588 SW2d 340,
342-43 (1979); Curtis v. State, 519

SW2d 883, 885-886 (1975). This burden
of showing an affirmative link between
the accused and the contraband rests
upon the state. Morr v. State, 587
SW2d 711 (1979); Damron v. State, 570
SW2d 933, 935 (1978); Payne v. State,
480 SW2d 732,734 (1972).
Whenever the accused is not present
when the contraband i s discovered, the
above mentioned elements must be
proved by circumstantial evidence in
order to show he knowingly possessed
the contraband seized. In addition. a
conviction based on circumstantial evidence cannot withstand appellate review
of its sufficiency "if the circumstances
do not exclude every other reasonable
hypothesis except that of the gullt of
the accused, and proof amounting to only
a strong suspicion or mere probability
is insufficient." Dubry v. State, 582
SW2d 841, 844 (1979). See Pierce v.
State, 577 SW2d 253, 255 (1979); and
SeweJl v. State, 578 SW2d 131, 135
(1979). Prbof amounting only to a strong
suspicion or mere probability is insufficient. Where the circumstantial evidence
relied on by the state is somewhat weak
and where the record on appeal affirmatively shows not only that other testimony which would have cast additional
light on the facts was available to the
prosecution, but also that the state did
not introduce such other evidence or
satisfactorily account for its failure to do
so, the appellate court will treat the case
as one showing reasonable doubt of the
sufficiency of the evidence to support
the conviction. Waldon v. State, 579

November 1980NOICE for the Defense

1

1
to some degree. Ross v. State, 486 SW2d warrant was executed and none of his
327, 328 (1972) (where it was emanating personal property was found in the closet
from the car); Alridge v. State, 482 with the marihuana.
(6) The accused had leased the premSW2d 171, 173 (19721. Usually no
showing need be made that accused ises involved. See Morgan v. State, 516
knew the smell of marihuana. SeeZamora SW2d 188, 192 (1974); Wright v. State,
v. State, 508 SW2d 819, 821 (1974). 500 SW2d 170 (1973). But see Pierce
But see Armstrong v. State, 542 SW2d v. State, 577 SW2d 253, 255 (19791,
119 (1976) where accused was not shown which was reversed on sufficiency. There,
to know the smell of marihuana and the there was no evidence to counter the reacourt said that it may not presume that sonable conclusion that the accused had
accused had such "expert knowledge." sublet the apartment, no longer lived
Woolridge v. State, 514 SW2d 257, there, and had merely dropped by that
259
In Reyes v. State, 575 day to collect the rent.
In Gaffney v. State, 575 SW2d 537,
(7) The accused controlled the prem542 (1978), the court said that the rule SW2d 38 (1979)* there was no showing
that the accused passenger knew the smell ises. and occupied them as his residence
requiring additional independent
facts
and circumstances which indicatethe ac- 0' appearance of marihuana and such (is., deed of trust. warranty deed and
expertise possessed by the arresting of- utilities, were in his name); mntraband
cused's
knowledge of the narcotic . .
ficer could
not be imputed t' the
found at the home in a package which
developed in cases where (1) the place
cused. In Wiersing v. State, 571 SW2d had his name and address on it; homein which marihuana was found was ac188 (19781, which was reversed on stead affidavit in his name; photographs
cessible to others without the accused's
sufficiency, the faint odor of marihuana of him found; his motor vehicle was
awareness, Armstrong v. State, 542
in the car was not recent. The smelling parked there; recent letters addressed t o
SW2d 119 (1976); Ramos v. State, 478
officer could not say if it was a day or a defendant found on premises. Barnes v.
SW2d 102 (1972); (2) the evidence
week Old.
State, 504 SW2d 450, 452-53 (1974);
clearly cast doubt on whether the accused
(3) The place where the contraband Hineline v. State, 502 SW2d 703 (1973).
knew contraband was involved, Shortwas found was enclosed; i.e., inside a Circumstantial evidence, which was seized
nacy v. State, 474 SW2d 713 (1972);
car, a shed, or a specific room.' Hernan- near the contraband, showed that defenor (3) the possession of the contraband
dez v. State, 538 SW2d 127, 131 (1976) dant possessed the premises and paid
was joint, in contrast to exclusive. Higgins
(on car's dashboard and floor); Sanders rent or mortgage, utility bills and hospital
v- State, 515 SW2d 268 (1974); Harvey ",
482 SW2d 848 (1972) (in
bills and his photograph seized. Herrera
v. State, 487 SW2d 75 (1972); Payne v.
trunk); Mendoza K State, 583 SW2d
v. State, 561 SW2d 175 (1978). See
State, 480 SW2d 732 (1972).
396 (1979) (in closet with accused's
Gutierrez v. State, 533 SW2d 14 (1976).
Some of the examples, which are
clothes).
Also, personal effects and property of
usually found in various combinations,
(4) At the place and time the mari- accused were found. Mendoza v. State,
that the Texas Court of Criminal Appeals
has held to provide the affirmative
huana was found, there was suff~cient 583 SW2d 396 (1979). But see Pierce
link between a defendant and the nar. light for a person to see that marih~ana.~ v. State, 577 SW2d 253 (1979); Higgins
See Hernandez v. State, 538 SW2d 127, v. State, 515 SW2d 268 (19741, which
cotic, are:
was reversed on sufficiency. There. the
(1) The marihuana was in open or 131 (1976).
(5) The accused was the owner or accused was not in exclusive possession
plain view. Hernandez v. State, 538 SW2d
127, 131 (1976); Lewis v. State, 502 lessee of the place or premises where the of the premises and the LSD secreted in
the kitchen refrigerator was readily acSW2d 699, 701 (1973); Hicks v. State, contraband was found.3 Mendoza v.
489 SW2d 912 (1973). Usually no State, 583 SW2d 396 (1979). See Baker cessible to all ten of the occupants.
(81 The accused was in exclusive
showing need be made that accused was v. State, 154 Tex.Cr.R. 340, 227 SW2d
familiar with marihuana so as to recog- 567 (1950). In Moulden K Stare, 576 control of the place where the contranize it on sight. See Woolridge v. State, SW2d 817, 820 (1978). the defendant band was found. See Duff v. State, 546
514 SW2d 257, 259 11974); Wright v. admitted that he owned the overnight SWZd 283 (1977): Wrjght v. Stafe, 500
State, 500 SW2d 170 (1973). It was bag situated immediately in front of his SW2d 170 (1973). In Norman v. State,
everywhere in the house. Herrera v. seat in car. The contraband was found in 588 SW2d 340 (1979). the accused exState, 561 SW2d 175 (1978); Abercrom- that bag. That established possession and ercised control over t h e open sack, conbie v. Stafe, 528 SW2d 578,587 (1974). the close proximity plus paraphernalia taining the heroin, which she carried
But see Pierce v. State, 577 SW2d 253, (rolling papers and a rolling machine) from her car to the undercover agent255 (1979). which was reversed on suf- established that the accused knew the purchaser's car. Even though the acficiency. There was no evidence that the substance was marihuana. But see Dam- cused's husband testified that because
accused lessee resided at the apartment ran v. State, 570 SW2d 933 (1978). he and his wife were not speaking, she
on the day the contraband was seized which was reversed on sufficiency. There did not know the contents of the sack,
the court said that the jury could reaor at any time in the recent past, so it the court held that the defendant's
was reasonable to conclude he had sub- ownership with his wife of a house as sonably infer that the accused wife knew
let the apartment and had dropped by community property was insufficient of the heroin's existence, thereby inthat day to collect the rent.
under the facts there, which included dicating her knowledge and control. But
(2) The odor of marihuana was present that he was not home when the search see Morr v. State, 587 SW2d 711 (1979).
SW2d 499,502 (1979).
Where the appellate court holds that
the evidence is insufficient to sustain a
conviction, the Constitutional guarantee
against double jeopardy precludes further
prosecution of that case. Burks v. United
States, 437 U.S.1. 98 S.Ct. 2141, 57
L.Ed.2d 1 (1978); Greene v. Massey,
437 US. 19. 98 S.Ct. 2151.57 L.Ed.2d
15 (1978); Morr v. State, 587 SW2d 711
(1979); Heltcel v. State, 583 SW2d 791
(1979); Dubry v. State, 582 SW2d 841,
844 (1979).

.
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which was reversed on sufficiency. There.
the accused was the driver and sole oc
cupant of a named friend's car.
(9) The accused had sole access to
the place where the contraband was
found. Evans v. State, 456 SW2d 911
(1970). See Payne v. State, 480 SW2d
732,734 (1972)~
(10) The accused was the only one to
exercise access to the place where the
contraband was found.4
(11) The accused was seen near where
the contraband was found.5
(12) The acmsed was present during
the search and his friends, who were also
present, were only guests and were not
exercising any wntrol over the premises.
Barnes v. State, 504 SW2d 450, 453
(1974). But see Higgins v. State, 515
SW2d 268, 270 (1974). which was reversed on sufficiency. There, although
the accused was in a house with nine
others. he was not found in personal
possession of the narcotics.
(13) The amount of the marihuana
found. Carvajal v. State, 529 SW2d 517,
520 (1975). The amount of heroin
found. Alba v. State, 492 SW2d 555
(1973). But see Reyes v. State, 575
SW2d 38 (1979), which was reversed on
sufficiency. There, 600 pounds of marihuana were not sufficiently linked to
the accused passenger in the car.
(14) The narcotic was conveniently
accessible to the accused. Hahn v. State,
502 SW2d 724, 725 (1973) (a bag of
marihuana was under the driver's seat).
But see Lewis v. State, 502 SW2d 699,
701 (1973); Harvey v. State, 487 SW2d
75 (19721, which was reversed on sufficiency. There, the accused was seated
on the right rear car seat, opposite
that of the driver, when the officers
found marihuana in a matchbox hidden
inside a large Kleenex box on the car
dashboard directly in front of the driver's
seat. The court held that there was no
evidence that the marihuana was convenientiv accessible to the accused. In
State, 480 SW2d 732, 734
Payne
(1972). which was reversedon sufficiency,
the evidence showed only that dexamyl
was found in a metchbox located on the
left side of t h e ear in which the accused
was a passenger.
(15) The accused was in ''close proximity" to the marih~ana.~
(Get an officer
to draw a diagram of the premises and the
location of persons and contraband
found.) But see Higgins v. State, 515
SW2d 268, 270 (1974). which was re-

i.

versed on sufficiency. There, the accused,
who was upstairs in the hallway, was
not in close proximity to the LSD found
downstairs in the kitchen. In Wiersing v.
State, 571 SW2d 188 (1978). which is a
revocation case which was reversed on
sufficiency, the only evidence linking
the defendant to the contraband was
his proximity along with three others in
the car to the place where the marihuana
was found. In Heltcel v. State, 583
SW2d 791 (1979), there were insufficient
affirmative links between the car driver
and the two bricks of marihuana found
under a passenger on the back seat. In
Reyes v. State, 575 SW2d 38-40 (1979).
the evidence was insuffioient where the
state only showed the passenger accused's close proximity to the 600
pounds of marihuana in the Plymouth
Trail Duster, which belonged to another
person, and which had no partition
between the passenger compartment and
the rear of the vehicle where the contraband was found. There was no attempt
to connect him with the owner, Socorro
Reyes.
(16) The accused was present when
the marihuana was placed in the automobile trunk, Sanders v. State, 482
SW2d 649 (1972). or was in the position
to observe all of the transactions when
the marihuana was viewed by the undercover officers in the car's trunk. Zamora
v. State, 508 SW2d 819,821 (1974).
(17) The accused had a handgun with
him in the car, which handgun was near
where the contraband was found. Wiison
v. State, 495 SW2d 927, 929 (1973).
But see Ayers v. State, 570 SW2d 926
(1978) where the accused was discovered
behind the door of a bathroom with a
gun which he "handed" to the officer
present. There the w u r t held that this,
standing alone, was insufficient t o affirmatively link him to the contraband
which was seized in other parts of the
house. See also Heltcel v. State, 583
SW2d 791 (1979). which was reversed
on sufficiency. There, a pistol was discovered under the car's front seat and the
marihuana was on the back seat.
(18) The accused was the driver or
owner of the car, Aldridge v. State, 482
SW2d 171 (1972); Hernandez v. State,
538 SW2d 127, 131 (1976): Hahn v,
State, 502 SW2d 724 (1973) (in effect
the only person in the car); Buntion v.
State, 476 SW2d 317 (1972). or had
driven the car previously. Zamora v.
State, 508 SW2d 819, 821 (1974). See

Willjams v. State, 498 SW2d 340, 341
(1973). The accused was the only person
in the residence when the search began.
Schultz v. State, 502 SW2d 817, 819
(1973). But see Morr v. State, 587
SW2d 711, 713 (1979). which was reversed on sufficiency. There, whileunder
surveillance defendant driver was not seen
to enter or reach into the car's back seat
area. Testifying, the defendant said that
he had borrowed the car from a friend
that day; that the car was owned by Mrs.
Wood; and that he did not suspect that
any kind of illegal narcotics were in the
car. Without a showing to the contrary,
his cocaine ~onvictionwas reversed.
(19) The accused driver refused to
stop his car during the officer's pursuit
despite the officer's signals. Lewis v.
State, 502 SW2d 699.701 (1973).
(20) The accused's action toward the
police may show his intent to violate
the statute; i.e., he attempted to flee or
escape arrest, CarGaia1 v. State, 529
SW2d 517, 520 (1975); Abercrombie
v. State, 528 SW2d 578, 587 (1974):
Lewis v. State, 502 SW2d 699, 701
(1973); Vera v. State, 499 SW2d 168,
171 (1973); Machado v. State,494SW2d
859 (1973); Simpson v. State, 486
SW2d 807, 811 (1972); Weeks
State,
476 SW2d 310 (1972), or ran to the
bathroom toilet. Mirchell v. State, 517
SW2d 282, 285 (1974) (a heroin case).
(21) The accused's action toward the
contraband may show his intent t o violate the statute; i.e., he threw a bag of
marihuana out of the car, Alaniz v.
State, 458 SW2d 813 (1970); or he
made furtive gestures or suspicious movements. Wilson v. State, 495 SW2d 927,
929 (1973); Weeks v. State, 476 SW2d
310 (1972). But see Harvey v. State,
487 SW2d 75 (1972). which held that a
furtive gesture, standing alone, was insuff~cientto link the accused t o the marihuana in the car. In Faulk v. State,
574 SW2d 764 (1978). a robbery case,
where the stooolna
.. - .oolice officer was
driving an unmarked car, the court said
that the accused's so-called "furtive
gestures" were as consistent with innocent activity as anything else. Those
"furtive gestures" there did not bear
with them the indicia of a guilty mens
rea as they would have had had the
stopping police officer been occupying
a marked police veh~cle.
(22) The accused made incriminating
statements. Lewis v. State, 502 SW2d
699, 701 (1973); Simpson v. State, 486
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(31) A key t o the room where the
SW2d 807.81 1 (1972).
(23) The accused was nervous. Wilson contraband was found was found i n the
v. State, 495 SW2d 927, 929 (1973); accused's pocket. Carvaial v. State,
Miller v. Sate, 458 SWZd 680 (1970). 529 SW2d 517, 520 (1975). But see
But see Heltcel v. State, 583 SW2d 791 Waldon v. State, 579 SW2d 499, 501
(1979) where being "too friendly" was (1979) where the facts that the accused
had a key which unlocked the door of
not enough.
(24) The accused were reluctant to the unloaded suspect plane, which
supply their names t o the investigating he had rented, were strongly suspicious
officer. Wilson v. State, 495 SW2d 927, but insufficient to affirmatively link
the accused to the marihuana in a camper
929 (1973).
(25) The accused gave a false name t o truck driven by its sole occupant, Michael
Gaffney, whose conviction was affirmed
the arresting ~ f f i c e r . ~
in
Gaffney v. State, 575 SW2d 537
(26) The codefendants made conflicting statements. Duff v. State, 546 SW2d (1978) See also Pierce v. State, 577
SW2d 253 (1979) where the lessee had
283 (1977).
(27) The accused appeared to be under no key to the apartment, which he may
have sublet to a drug user.
the influence of marihuana. Adair v.
(32) A small amount of loose mariState, 482 SW2d 247, 256 (1972);
Orosco v. State, 298 SW2d 134, 136 huana fragments or traces were found in
(1957); or drugs. Hicks v. State, 489 the accused's clothing, Alaniz v. State,
SW2d 912,9T3 (1970). But see Simpson 458 SW2d 813 (1970). or on the same
side o f the car seat as the accused was
v. State, 486 SWZd 807.81 1 (1972).
(28) The accused had needle marks sitting, Orosco v. State, 298 SW2d 134,
or tracks on his arms. Keeble v. State, 136 (19571, or i n the pocket of the
506 SW2d 897 (1974). In a heroin case, accused. This was direct evidence of his
the "infected" needle tracks or punc- possession, which linked him to the larger
tures on accused's arm at the time of ar- amount found on the premises, CarvaiaI
rest were admissible to show his physical v. State, 529 SW2d 517, 520 (1975). or
condition then. Gomez v. State, 470 in the camper. Powell v. State, 502
SW2d 871,873 (1971). But see Williams SW2d 705,709 (1973).
(33) The accused car passenger could
v. State, 498 SW2d 340 (1973). Recent
needlemarks are of no probative value in be said t o have possessed the other mariestablishing the accu3ed's possession of huana seized where he had some rnarimarihuana nor do they prove the accused huana debris in his suitcase and was
was a user of an injectible narcotic. therefore presumably familiar with that
Reid v. State, 474 SW2d 702.703 (1972). substance. Sanders v. State, 462 SWZd
(29) The marihuana was secreted 649 (1972). But see Sewell v. State, 578
either i n a box in the kitchen of accused's SWZd 131 (1979), which was reversed
apartment, Barnes v. State, 504 SW2d on sufficiency. There, the accused was
450. 453 (1974). or next to a letter ad- merely a passenger in a car before it was
dressed to the accused at the premises loaded with marihuana from a plane.
(34) The accused was a passenger in
searched, and inside a cardboard carton.
the
back seat and within hearing distance
Haynes v. Stare, 475 SW2d 739, 742
(1971). But see Alexander v. State, 587 when a discussion occurred i n the vehicle
SW2d 729, 731 (1979). which was re- between the driver and an undercover
versed on sufficiency. There, heroin agent regarding the purchase of the
packets were secreted in the bra and "stuff" and the moving of the vehicle
under the wig of the accused's female to where the "stuff" could be transferred
companion. Those packets were not in to the buyer's car. Zamora v. State,
plain view. No heroin was found on the 508 SW2d 819,821 (1974).
(35) The accused's prior marihuana
accused or in his car. See alw Harvey v.
conviction
is sufficient to show that he
State, 487 SW2d 75 (1972). where the
accused sat in the right rear car seat and knew marihuana was contraband. Ross
the marihuana was found in a matchbox v. State. 486 SW2d 327 (1972).
(36) The accused secured and drove
inside a Kleenex box on the driver's side
another's car for a fee from one point
o f the dashboard of the car.
(30) The accused's fingerprints were to another on the day of the bust.
o n the contraband or its container. See Zamora v. State, 508 SW2d 819. 821
Higgins v. State, 515 SW2d 268, 271 (1974).
(37) The accused's res gestae state(1974).
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ment; i.e., "Man, you've got me. 1 will
show you where it is." Morgan v. State,
516 SW2d 188, 191 (1974). See Schultz
v. State, 502 SW2d 817, 818 (1973).
The accused's spontaneous exclamation
to officers: "Oh, man, don't take that;
that's for my personal use." Phenix v.
State, 488 SW2d 759, 763 (19721. But
the codefendant's statement "we got
caught" on the telephone at the sheriff's
office is hearsay and without probative
value in determining the sufficiency of
the evidence. Reyes v. State, 575 SW2d
38 (1979).
(38) Proximity to the contraband
afldlor the accused of "use" evidence:
i.e.,
large amounts of accused's cash.
"shot" tinfoil scpares, plastic bags, accused's lactose (which is used t o cut
heroin), which were found in a closet
with the accused's clothes and the heroin,
Mendoza v. Sfate, 583 SW2d 396 (1979);
a plpe and bottle containing marihuana
traces and residue, Schultz v. State,
502 S W d 817 (1973); rolling papers
and a rolling machine, Moulden v. State,
576 SW2d 617, 820 (1978); a roach clip.
roaches, a turkish pipe, cigarette paper,
seized photos of accused puffing on a
reefer, seeds all over the place, the
smell permeating the entire premises.
See Adair v. State, 482 SW2d 247, 255
(1972). But see Culmore K State, 447
SW2d 915 (1969): and Oamron v. State,
570 SW2d 933 (1978). where the accused
and his property were not linked to the
closet where the marihuana was found.
(39) . . . This example is reserved for
each imaginative reader's own examples
gained from reading, thinking. and/or
litigation in the trial and/or appellate
courts.
The foregoing facts and circumstances,
which affirmatively linked contraband to
the appellants and permitted their conviction's affirmance, are obviously neither
the final word nor an all-inclusive fact
list. As other fact situations arise and are
brought to trial and appellate courts'
anention by trial and appellate lawyers,
hopefully the foregoing listed examples
will provide those attorneys with the
seeds to jog their imaginations so justice
will be done.
Often only a few of these "established
affirmative links" will be present in your
case. "However, the absence of the
above facts and circumstances is not evidence of appellant's innocence to be
weighed against evidence tending to
connect appellant to the marihuana.

WHAT EVERY CRIMINAL DEFENSE LAWYER SHOULD
KNOW ABOUT CONTEMPT
Arch McColl111
Dallas, Texas
Regarding contempt, every criminal
defense lawyer should remember three
things: first, when cited by a judge with
contempt, every lawyer, upon motion to
the offended court, has an absolute,
statutory right to "be released upon
his own personal recognizance." Article
19.1 1-a. Tex. Rev. Civ. Stat. Ann. (1977).
Second. the lawyer has a right to have
the contempt charge heard and decided
by a district judge different from the

offended judge, to be appointed by the
presiding judge of the adminsitrative
judicial district where the alleged contempt occurred. Third, it is not a basis
for contempt that the personal dignity
of the judge is offended; rather, contempt is designed to protect the rights
of the litigants and the public. See
e.g., In re Little, 404 US. 553, 92 S.Ct.
659, 30 L.Ed.2d 708, (19721, where
petitioner, a pro se defendant, stated in
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his summation that the court was biased
and prejudiced his case. and that he was
a political prisoner, it was held to be
error to hold him in contempt. His
statements did not actually disrupt the
court proceedings or constitute an
eminent threat to the administration of
justice. See also, U.S. K Proffitt, 498
F.2d 1124 (3rd Cir., 1974); and Thrap v.
People, 558 P.2d 576 (Colo. 1976).
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I LEGISLATIVE
I

notice of the court's intention to proceed to a disposition in the proceeding.
(e) A defendant may withdraw a
relating to the right to representation by
counsel in criminal proceedings and pay. waiver of the right to counsel at any
merit of compensation to appointed time. If a proceeding concerning a defendant who has waived the right to counsel
counsel:
is held or waived. the defendant i s not
BE IT ENACTED BY THE LEGIS.
LATURE OF THE STATE OF TEXAS: entitled to have the same matter adSECTION 1. SHORTTITLE. This A C ~ dressed in a later proceeding on the
be known and may be cited as the ground that counsel has been retained or
appointed since the proceeding was held
fffective Assistance of Counsel Act.
SECT~ON2, RIGHT TO REPRESEN. or waived. If the court nevertheless
TAT~ONBY COUNSEL, (a) A defen. dccides to address the matter on that
dant is entitled to be represented by ground. the court need not afford counsel
counse~ in any criminal
any particular period of time to prepare.

EFFECTIVE ASSISTANCE OF
COUNSEL ACT

The right to be represented includes the
right to consult in private with an attorney immediately after a defendant is
taken into custody, at reasonable times
thereafter, and sufficiently in advance
of a proceeding to allow adequate preparation for the proceeding.
Ib) An indigent defendant is entitled
to have an attorney appointed to represent him or h ~ in
r any criminal proceeding which may result in punishment
by confinement and in any other criminal
proceeding in which the court concludes
that the interests of justice so require.
The right to appointed counsel attaches
immediately when the indigent defendant requests appointed counsel and the
right shall be complied with Promptly.
The appointed counsel is entitled to ten
days to prepare for trial, but may waive
the time by written notice, signed by the
counsel and the defendant.
(c) A defendant may waive the right
to counsel in writing. When a defendant
waives the right to counsel, the court
shall make inquiries t o determine whether
the waiver is voluntary and intelligent.
(dl I f a defendant is not indigent, or
i s indigent but refuses appointed counsel.
and the defendant appears without
counsel at a proceeding after having
been given a reasonable opportunity
to retain counsel, the court may proceed
with the matter, with or without securing a written waiver of the right to counsel or appointing counsel, after providing the defendant with ten days'

(f) A defendant in a criminal proceeding is entitled to reasonable effective
assistance of counsel, whether retained
or appointed.
SECTION 3. DETERMINATION OF
INDIGENCE. (a) In this Act, "indigent"
means a person who is not financially
able to employ counsel.
(b) In determining whether or not a
defendant is indigent, the court shall
consider such factors as income, source
of income, property owned, outstanding
obligations, necessary expenses, the number and ages of any dependants, and
other sources of family income. Counsel
may not be denied to a penon solely
because the person has posted or is
capable of posting bond.
(b) If there is a material change in a
factor determining whether a person is
indigent after a determination concerning indigence is made, the person requesting appointment of counsel, the attorney
appointed, or the attorney for the state
may move for reconsideration of the
determination.
(d) A defendant is not entitled to appointed counsel unless he completes
under oath a questionnaire concerning his
or her financial resources, responds
under oath to questions by the court
determining whether or not the defendant is indigent, or both. as required by
the court. Ifthe court requires the person
to respond t o questions under oath, the
court shall first advise the defendant
of the penalties for perjury and aggra-

vated perjury provided by Chapter 37,
Penal Code.
(el If the court determines that the
defendant is indigent, before appointing
counsel the court shall require the defendant to sign the following statement
oath:
I have been advised this
day of
,
19 ,by the [nameofthe
court) of my right to representation
by counsel in the trial of the charge
pending against me. I certify that I
am without means to employ counsel of my own choosing and I hereby request the court to appoint
counsel for me.
(f) When the defendant has executed
the statement under oath, the court shall
appoint competent counsel to represent
the defendant in the proceeding against
him or her, ~ncludingan appeal, if any,
until relieved or replaced by other counsel.
(gl i f the defendant desires to waive
his or her right to counsel and the court
ascertains that the waiver i s voluntarily
and intelligently made, the court shall
provide the following statement to the
accused, which, if signed by the defen.
dant, shall be filed with and become part
of the record of the proceeding:
I have been advised this -day of
, 19 ,by the [name of the
court) of my right to representation by counsel in the trial of the
charge pending against me. I have
been further advised that, i f I am
unable t o afford counsel, one will
be appointed for me free of charge.
Understanding my right to have
counsel appointed for me free of
charge, I wish to waive that right
and have the court proceed with
my case without an attorney being
appointed for me. I hereby waive
my right to counsel.
(h) If the defendant refuses or otherwise fails to sign either of the statements
described in Subsections (e) and (g) of
t h i s section, the courts shall note the refusal on the record. A refusal shall be
deemed to be a waiver of the right to
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counsel. The court shall so advise the
defendant and shall offer the defendant
the opportunity to rescind the refusal.
If the defendant does not rescind the
refusal and sign either of the two statements, the court shall proceed with the
prosecution after complying with Section
2(d) of this Act.
(i) Evidence of or derived from a defendant's written or oral statement
elicited under this section concerning
whether the defendant is indigent may
not be used against the defendant for any
purpose exczpt to determine whether
the defendant is indigent or t o prosecute
the person under Chapter 37, Penal Code,
for an offense relating t o the statement.
SECTION 4. COMPENSATION OF
APPOINTED COUNSEL. (a) A counsel
appointed t o defend a person accused
of a felony or a misdemeanor punishable
by imprisonment, or t o represent an
indigent in a habeas corpus hearing, shall
be paid from the general fund of the
county in which the prosecution was
instituted or the habeas coprus hearing
was held, according to the following
schedule:
(1) for each day or part of a day in
court representing the defendant in a
proceeding in which sworn oral testimony
is taken, a reasonable fee to be set by the
court, but in no event less than $100;
(2) for each day or part of a day in
court representing the defendant in which
an appearance is made and evidenced by
a docket entry, a reasonable fee to be
set by the court, but in no event less than
$50 in a felon'y case and $25 in a misdemeanor case;
(3) for each day in court representing
the defendant in a capital case in a proceeding in which sworn oral testimony
is taken, a reasonable fee to be set by the
court, but in no event less than $250;
(4) for each day or part of a day in
court representing the defendant in a
habeas corpus hearing, a reasonable fee
to be set by the court, but in no event
less than $100;
(5) for reasonable and necessary time
spent out of court on the case, a reasonable hourly rate, but not less than $20
per hour, i f the time claimed is supported
b y detailed documentation presented to
the court by the appointed attorney;
(6) for expenses incurred for purposes
o f investigation and expert testimony.
a reasonable fee to be set by the court,
but in no event t o exceed, without prior

approval of the court, $1,000 in a noncapital case and $3,000 in a capital case;
(7) for the preparation of an appellate
brief to the court of criminal appeals,
where the trial court grants a motion for
new trial or the appeal is otherwise
disposed of prior to the record being
docketed in the court of criminal appeals,
a reasonable fee to be set by the trial
court, but in no event less than $350; and
(8) for the preparation of an appellate
brief to the court of criminal appeals
where the record is docketed in the
court, a reasonable fee to be set by the
court of criminal appeals, but in no event
less than $350. The minimum fee shall
be paid t o the counsel on request at any
time after the docketing of the record
and appellate brief on appeal. In addition to the fee to be paid by the county, the court of criminal appeals may pay
the attorney an additional fee for the attorney's work on the appeal. The additional fee shall be paid from the general
revenue fund. It shall be paid no later
than the time the court renders i t s final
decision on the appeal.
(b) The minimum fee prescribed by
Subsection (a) of this section i s granted
automatically unless the court orders a
greater fee within five days of the judgment. An attorney may not receive more
than two fees for each day in court,
regardless of the number of cases in
which he appears as appointed counsel
on the same day.
(c) The county shall pay the attorney
the fees awarded to the attorney from
funds allocated by the county for the
operation of courts. The county may accept private contributions to be used
for the administration of this Act.

the defendant not been ordered t o pay a
portion of the costs.
SECTION 6. STATE REIMBURSEMENT TO COUNTIES. (a) The courtappointed counsel fund is created in the
state treasury to be used for state payments to counties pursuant t o this Act.
The fund may also be used for payments
t o attorneys as provided by Sections 7
and 8 of this Act.
(b) If, i n a fiscal year. the payments
made by a county to court-appointed
counsel pursuant to this Act that are
not reimbursed from sources other than
the state exceed two percent of the
amount of the county's total annual
budget, the state shall reimburse the
county's total annual budget, the state
shall reimburse the county out of the
court-appointed counsel fund for the
amount that exceeds two percent of the
county's budget.
(c) In order for a county to receive
state payments pursuant t o this section,
the commissioners court must certify
to the comptroller of public accounts
a statement of the payments made to
court-appointed counsel pursuant to this
Act not reimbursed from sources other
than the state and a statement of the
amount of the county's total annual
budget for that year.
Id) The comptroller of public accounts shall reimburse annually each
county entitled to reimbursement. If the
funds in the court-appointed counsel
fund are not sufficient to provide all
counties entitled to reimbursement with
the full amount of reimbursement t o
which they are entitled that year, the
comptroller shall reimburse the counties
on a pro rata basis.

SECTION 7. CONTRIBUTION FROM
SECTION 5. CONTRIBUTION BY
THE DEFENDANT. If the court deter- STATE FOR DEFENSE OF CERTAIN
mines that a defendant has financial re- PRISONERS. (a) A county in which a
sources which enable him or her t o off- facility of the department of corrections
set in part the costs of the legal services is located shall pay only the first $250
t o be provided, the court shall order of the aggregate sum allowed by the court
the defendant to pay to the county, for attorneys' fees, investigation, and
through the clerk of the court, the expert testimony under this Act toward
amount that it finds the defendant is defending a prisoner committed to that
able to pay. Failure to obey the order facility who is being prosecuted for an
does not constitute contempt of court or offense committed in that county while
grounds for withdrawal by the appointed in the custody of the department if the
attorney, but the order may be enforced prisoner was originally committed for an
by the county in a civil suit. The total offense committed in another county.
(b) If the fees awarded for courtof the money ordered paid by the defendant plus the amount ordered paid by appointed counsel in a case covered by
the county may not exceed the amount Subsection (a) of this section exceed
the court would have ordered paid had $250, the court shall certify the amount
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in excess of $250 to the comptroller of
public accounts, The comptroller shail
issue a warrant to the court-anoointed
..
counsel in the amount certified to the
comptroller by the court.
SECTION 8. CONTRIBUTION FROM
STATE FOR DEFENSE OF CERTAIN
DELINQUENT CHILDREN. (a) A county in which the Texas Youth Council
operates a facility to which delinquent
children are committed shall pay from
its general fund the first $250 of fees
awarded for court-appointed counsel
under this Act toward defending a child
committed to the facility from another
county who is being prosecuted for a
felony or misdemeanor in the county
where the facility i s located.
(b) If the fees awarded for counsel
compensation are in excess of $250,
the court shall certify the amount in
excess of $250 t o the comptroller of
public accounts. The comptroller shall
issue a warrant t o the court-appointed
counsel in the amount certified to the
comptroller by the court.
SECTION 9. COURT COST PAID
BY DEFENDANT. (a) A person shall
pay $25 as a court cost, in addition to
other court costs, on final conviction of a
misdemeanor in a county court or a
county court at law. A person shall pay
$50 as a court cost, in addition to other
court costs, on final conviction of a
felony, unless the person is sentenced t o
death or to confinement in the department of corrections for life.
(b) Court costs under this section
are collected in the same manner as other
fines or costs.
(c) The officer collecting the costs
shall keep separate records of the funds
collected as costs under this section and
shall deposit the funds in the county
treasury.
(d) The county treasurer shall keep
records of the amount of funds on
deposit collected under this section and
shall remit to the comptroller of public
accounts before the 10th day of each
month the funds collected under this
section during the preceding month.
The county may retain five percent of
the funds collected under this section as
a collection fee.
(el The comptroller of public accounts

shall deposit the funds received by him
or her under this section in the courtao~ointedcounsel fund.
SECTION 10. Articles 26.04, 26.05,
26.055, and 26.05-1, Code of Criminal
Procedure, 1965, as amended, are repealed.

[A1 Remain under custodial supervision in a community-based facility.
obev all rules and reaulations of such
facility, and pay a percentage of his income to the facility for room and board;
I. [ e l Pay a percentage of his income to his dependents for their support
while under custodial suspension in a
community-based facility; and
Pay a percentage of his income
m. [d
t o x e victim of the offense. if any, to
compensate the victim for any property
damage or medical expenses sustained
by the victim as a direct result of the
comrnision of the offense.
(bl i f a defendant who is granted
probation in accordance with Section 3,
3a, or 3e o f this Article is represented
b y court-appointed counsel, the court
shall impose a condition of probation
requiring the defendant to reimburse
the county for the compensation paid
to the counsel, to the extent that the
court finds that the defendant is financially able to pay. The county treasurer
shaN pay to the state treasurer any portion o f the reimbursement thatrepresents
compensation that w s paid from state
funds. The state treasurer shall deposit
the payment in the court-appointed counsel fund.
l c l If a defendant who is granted
probation in accordance with Section 3,
3a, or 3e o f this Article is represented
b y a public defender paid from county
funds, the court shall impose a condition of probation requiring the defendant to pay to the county the amount
that the court fn
i ds
that the county
would have paid to an appointed counsel had the defendant n o t been represented b y a public defender, to the extent that the court finds that the defendant is financially able to pay.

SECTION 11. Section 6, Article42.12,
Code of Criminal Procedure, 1965,
as amended, is amended to read as
follows:
Sec. 6. (a) The court having jurisdiction of the case shall determine the terms
and conditions of probation and may,
at any time, during the period of probation alter or modify the conditions;
provided, however, that the clerk of the
court shail furnish a copy of such terms
and conditions to the probationer, and
shall note the date of delivery of such
copy on the docket. Terms and conditions of probation may include, but shall
not be limited to, the conditions that the
probationer shall:
a. Commit no offense against the laws
of this State or of any other State or of
the United States;
b. Avoid injurious or vicious habits;
c. Avoid persons or places of disreputable or harmful character;
d. Report to the probation officer as
directed by the judge or probation ofh e r and obey all rules and regulations
of the probation department;
e. Permit t h e probation officer to visit
him at his home or elsewhere;
f. Work faithfully at suitable employment as far as possible;
g. Remain within a specified place;
h. Pay his fine, if one be assessed.
and all court costs whether a fine be assessed or not. in one or several sums,
and make restitution or reparation in
any sum that the court shall determine;
SECTION 12. Section 8k). Article
i. Support his dependents;
j. Participate in any community- 42.12, Code of Criminal Procedure,
1965, as added by Chapter 388, Acts
based program;
of the 65th Legislature, Regular Session.
1977, is amended to read as follows:
(c) In a probation revocation hearing
at which it is alleged that the probationer
violated the conditions of probation by
failing t o pay the cost o f his defense,
as provided b y Section 61bl or fcl of this
Article [ p
eww.41, probation fees, court costs,
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restitution, or reparations, the inability
of t h e probationer t o pay as ordered by
the court i s an affirmative defense t o
revocation, which the probationer must
prove by a preponderance of evidence.
SECTION 13. Sectlon 8(c), Article
42.12, Code of Criminal Procedure,
1965, as added by Chapter 342, Acts
of the 65th Leg~slature.Regular Sesslon,
1977, 1s repealed.

Article

[p

wmse& the inability of the probationer
.

r

[ e l remain under custodial supervision in a community-based facility,
obey all rules and regulations of such
facility, and pay a percentage of his income to the facility for room and board:

SECTION 14. Section 6, Article
42.13, Code of Criminal Procedure,
1965, as amended, is amended to read
as follows:
pay a percentage of his
(13)
Sec. 6. (a) The court having jurisincome to the victim of the offense, if
diction of K
t case shall determine the
any, to compensate the victim for any
terms and conditions o f probation and
property damage or medical expenses
may a t any time during the period of
sustained by the victim as a direct result
probation alter or modify the conditions;
of the commission of the offense.
provided, however, that the clerk of the
(b] If a defendanr who is granted
court shall furnish a copy of such terms
probation in accordance with Section 3,
and conditions to the probationer and
shall note the date of delivery of such 3a, or 3e o f this Article is represented
b y court-appointed counsel, the court
delivery on the docket. Terms and conshall impose a condition of probation
ditions of probation may include but
requiring the defendant t o reimburse
shall not be limited t o the conditions
the county for the compensation paid
that the probationer shall:
to the counsel, to the extent that the
(1) commit no offense against the laws
court finds that the defendant is finanof this state or of any other state or of
cially able to pay. The county treasurer
the United States;
shall pay to the state treasurer any por(2) avoid injurious or vicious habits;
tion of the reimbursement that represents
(3) avoid persons or places of discompensation that was p a i d from state
reputable or harmful character;
funds. The state treasurer shall deposit
(4) report to the probation officer
the payment in the court-appointed
as directed by the court or probation
counsel fund.
officer and obey all rules and regulations
(c] If
a defendant who is granted proof the probation department;
bation in accordance with Section 3,3a,
(5) permit the probation officer to
or 3e of this Article is represented by a
visit him at his home or elsewhere;
public defender paid from county funds,
(6) work faithfully at suitable employthe court shall impose a condition of
ment as far as possible;
probation requiring the defendant to pay
(7) remain within a specified place;
to the county the amount that the
(8) pay his fine, if one be assessed,
and a l l court costs, whether a fine be as- court finds that the county would have
p a i d to an appointed counsel had the desessed or not, in one or several sums
and make restitution or reparation in fendant n o t been represented b y a public
any sum that the court shall determine; defender, to the extent that the court
finds that the defendanr is financially
(9) support his dependents;
able
to pay.
(10) participate in any communitybased program or participate in an alSECTION 15. Section 8(c), Article
cohol. or drug abuse treatment or educa- 42.13. Code of Criminal Procedure,
tion program and abstain from the use of 1965, as amended, is amended to read
alcoholic beverages or specified drugs as follows:
at all times or under certain circum(c) In a probation revocation hearing
at which it is alleged only that the prostances;
bationer violated the conditions of
(11) (
P
probation by failing to pay probation
fees, court costs, restitution, or reparations or the cost o f his defense, as provided b y Section 6(bl o r (cl of this
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t o pay as ordered by the court is an affirmative defense t o revocation, which
the probationer must prove by a preponderance of evidence.
SECTION 16. This Act takes effect
September 1.1981.

nor's Office, defining the responsibilities
of the Criminal Justice Division, creating
the Criminal Justice Division Advisory
Board, relating t o the Criminal Justice
Planning Fund and its administration.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:
SECTION 1. Article 4413(32a) VACS
is amended by adding Section 5 t o read
as follows:
la1
.-. The Governor shall establish a
Criminal Justice Division within hisoffice.
(bl The Responsibilities of the Criminal Justice Division. The Division shall:
(1) Advise and assist the Governor
in developing policies, plans, programs,
and proposed legislation for improving
the coordination, administration and effectiveness of the criminal justice system.
(2) Administer the Criminal Justice
Planning Fund as created and defined by
Chapter 435, Acts of the 62nd Legislature, Regular Session, 1971, as amended
(Article 1083). Vernon's Texas Code of
Criminal Procedure).
(3) Prepare a state comprehensive criminal justice plan, t o be annually
updated, based on an analysis of the
state's criminal justice problems and
needs, and encourage identical or substantially similar local and regional comprehensive criminal justice planning efforts.
(4) Establish goals, priorities and
standards for programs and projects to
improve the administration of justice
and the efficiency of law enforcement.
the judicial system, prosecution, criminal
defense, and adult and juvenile corrections and rehabilitation.
(5)Award grants out o f the Criminal Justice Planning Fund for programs
and projects whlch address the goals,
priorities, and standards established in the
annual state comprehensive criminal justice 6lan including local and regional
(Continued on p. 541
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Noble Dunson, President
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Noble Dunson is President of the
Texas Tobacco Accessories Trade Association, He was invited to the October 4 meeting o f the Texas Criminal
Defense Lawyers Association to present
h i s association's stand on anti-paraphernalia laws.
Governor Clements has modeled the
drug paraphernalia bill in his "War on
Drugs" package after the DEAS Model
Drug Paraphernalia Acf, which appears
following
Noble Dunson's speech.
Clements' bill was unavailable for printing. Although TCDLA has n o t taken
a n official position on this matter,
members are encouraged to express their
views on this issue to their local representative and senator. Please mail to
the TCDLA office a copy of any correspondence you send in connection
with this bill. Ifyou would like to discuss this with a member of the TCOLA
Legislative Committee, contact: Oain
Whitworth, Austin, 474-1464; David
Spencer, Austin, 478-7381.
My name i s Noble Dunson. I am
president of the Texas Tobacco Accessories Trade Association and am presently
employed b y Oat Willie's Department
Store, Inc., headquartered i n Austin,
Texas, an offshoot of the infamous
Oat Willie's Campaign Headquarters,
a retail store opened in 1967. In 1980,
thirteen years later, we are at the heart
of the controversy over the "Model Drug
Paraphernalia Act." a statute tied up in
more courts today than one can keep
count of from coast to coast. and the
heat from this approaching grass fire can
be felt in Texas. Before we all cut and
run, I would like t o present a side of the
issue not often heard; controversial, but
none the less valid.
I want t o discuss first a brief history
o f Oat Willie's, the first counterculture
retail store in Texas. Semnd, a brief
history o f anti-paraphernalia laws. And
third, a l i s t of reasons why anti-paraphernalia laws are a waste o f time.
The city of Austin's first "new lifestyle" retail store, "Underground City
Hall," was established in 1966. In 1967
the shop changed hands and names. Oat
Willie's Campaign Headquarters was established about this same time of year
i n the season of political campaigns.
Oat Willie was an underground cartoon
character designed and intended to run

level as fast as prairie fire and were put
out just as quickly in the courts from
1977 to 1979. That year the White House
ordered the DEA t o write a model law
banning "paraphernalia," a law that they
hoped would be upheld as constitutional
The concept of the new life-style
and enforceable. State o f the art legislaretail shops was a combination o f two
tion. This law has been enacted in 26
types of shops that had sprung up in San
communities in California, thirteen in
Francisco, California, the poster shop and
Illinois, as well as on the state level in
"the Diggers shop." The Diggers were a
Georgia. Louisiana, Colorado and in
short-lived political group that promoted
anarchy, not by violent means but many other states on every level of
through a positive action program of free government.
Among lawmakers, few read the bill
lunches, free clothes and new ideas to
it i s passed and fewer understand
before
any who wanted them. These new lifestyle businesses, referred to as "head it. It is not popular to even seemingly
shops" in the laws, sold posters, buttons, appear soft on drugs by raising constitua few brands of rolling papers, mostly tional questions in public. Just pass
the Arnerican-made brand Zig Zag, as the bill. The feds say it's safe, let's do it.
A t the city, county and state levels
well as many books covering religions
the
law is hitting stout opposition. The
of the East, new diets, new social thought
attorney
generals of Tennessee, Washingand sold or gave away underground newston
and
Nebraska
all advised their goverpapers, pamphlets and broadsides. Three
distinct subgroups of people patronized nors that paraphernalia bans are not
these shops. Recreational drug users constitutional. The law is tied up in
courts in dozens o f states. As of this date
looking for rolling papers and life-style
there i s no clear pattern in Federal
accessories to create environments, politiDistrict Court on the constitutional
cal activists looking to exchange ideas
issues. The much publicized Parma,
on the movement and life-style accesOhio decision has been appealed in the
sories, and the naturalists looking for
circuit court there and the first decision
ideas and life-style accessories.
on that court level is expected any day
In 1970 a new company was formed
now. The 5th Circuit Court heard an
to wholesale the goods purchased in large
appeal from Atlanta, Georgia on that
quantities to other above.the-ground
state's law. The Federal District Court i n
underground shops. In 1975 Oat Willie's
Atlanta had refused to hear the case. The
Department Store marketed a new smok5th Circuit Court sent it back and told
ing device called the "Power Hitter"
the federal judge there t o hear it, that
with a federal registered trademark,
they have jurisdiction and that there
logo, and patented design. This patented
are constitutional issues involved.
smoking device is the most often cited
In Texas the first paraphernalia
example of so-called "paraphernalia."
U S . senators, governors, mayors, reli- regulation statute was enacted in 1977 i n
gious leaders, T V stars. and others usually Garland. The statute forbade anyone
brandish a Power Hitter to emphasize under eighteen from entering a retail
their hysterical warnings on the evils shop selling paraphernalia for use with a
and dangers of paraphernalia. New controlled substance. That statute was
people i n a new reel but it's s t i l l the declared unconstitutional i n Federal District Court. The basis for the decision
same old movie, Reefer Madness.
I n 1974 the state legislature of lndiana was that the definition of the banned
passed the first anti-paraphernalia law; items was insufficient t o alert a reasonable man as to what was banned. In
we called it the "lndiana Pipe Dream."
In 1977 in De Kalb County, Georgia, Novmeber of 1979 the city of Lubbock
surrounding Atlanta, concerned parents wrote their own statute regulating smokformed the first anti-paraphernalia com- ers' aids. Rather than an outright ban on
munity group. By 1979 it was obvious paraphernalia which would necessitate a
that a grass-roots movement had de- definition. Lubbock chose to ban sales t o
veloped i n response t o utter frustration i n minors o f any smoking aid. Specifically,
eliminating the so-called "drug culture."
Lubbock banned rolling papers, pipes
Laws purporting t o ban paraphernalia and needles from sales t o minors sixteen
were passed on a county and municipal and younger. No problem with definiin place of then retiring Governor John
Connally. Oat Willie came in 22nd in
a field of 26. The following year he came
in third in a field of six in the Austin
mayor's race.
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tions here, a very plain and simple law.
Rather than l e t a federal bureaucrat
2000 miles away try to tell them how
t o take care of their problems, the feds
have a deservedly sorry history there,
Lubbock did i t their own way. End of
controversy in Lubbock.
In July 1980, Fort Worth passed the
DEA law verbatim. Wichita Falls followed
suit that month and in September,
Temple, Texas. We have a temporary
restraining order in Fort Worth and
Wichita Falls elected not t o enforce the
law until the suit in Fort Worth is decided. The hearing was held on September 24 and 25 and a decision i s expected
within two weeks.
The DEA model anti-paraphernalia
law and indeed any other law purporting
to ban drug paraphernalia has certain
basic assumptions. Let me examine these
premises. In the first instance the possession of and smoking of marijuana is
against the law, therefore i t follows that
"paraphernalia," that is devices for storing and smoking marijuana, should also
be against the law. This assumption is
logically correct. In writing a law to ban
sales of paraphernalia it is assumed that
a reasonable man can identify paraphernalia and distinguish paraphernalia
from other readily available tobacco or
herbal smoking articles. I t i s usually
further assumed that certain specialty
shops, i.e. "head shops," are the sole

purveyors of these questionable items.
Neither of these latter two assumptions
are correct.
The three most common articles of
paraphernalia in the state of Texas are
matches or lighters, the rolling paper and
the sandwich baggie. In at least 95%
of all retail marijuana sales the customer
will receive his grass in a sandwich baggie.
That customer will afterward purchase a
pack of papers; even if the customer
uses a pipe of some sort, he will invariably have a pack of papers, not to
mention a match. Not one of these three
items are included in the DEA model
law. They are not included because clearly none were designed specifically for use
with marijuana. There is no way to
identify and differentiate between legal
and illegal uses of papers and baggies
until after they have been consumed.
You cannot make it against the law to
own a sandwich baggie unless it is full
of pot, just as crow bars are not burglar
tools unless you're caught inside uninvited. The absence of rolling papers
from the DEA's list of twelve categories
which includes in just one category balloons, envelopes and other containers
is truly interesting.
The second assumption that head
shops are the sole source of paraphernalia
is ridiculous. No head shop sells sandwich baggies. They are much too cheap
in retail price and mark-up to be worth

Taken from Axelle Fortier's poster "26 Selections from the Best o f Black's
Law Dictionary." Reprinted with permission from Attorneys Book Company, 703 South B Street, San Mateo, Ca. 94401.

carrying, therefore only grocery-type
stores carry them. While I can offer no
proof, I am certain as an elder in the
tribe that head shops sell much less
than 50% of all rolling papers consumed
in Texas. And I suspect less than 50% of
all paraphernalia including pipes used
with controlled substances.
I am talking in very general terms
here. What about individual cases. I t is
assumed that when a customer comes
into Oat Willie's retail store and purchases a pipe. that that pipe i s going to
be used to smoke marijuana. Pure conjecture. No salesclerk would even idly
speculate much less invade a customer's
privacy to inquire.
Picture i f you will two retail shops
and two typical customers. The first
shop is the hypothetical Aquarius Head
Shop. The first customer is Joe Freak,
who hasn't shaved or cut his hair in four
ysars. He purchases a small brass bowl
pipe, a copy of "High Times" and leaves
the premises. What does that particular
customer intend t o do with that pipe?
If he is a secret recreational drug user
he might smoke grass or hash in it.
I f he is Mr. Natural he might want to
smoke some weed from his backyard
such as jimson, Texas prickly poppy,
wild lettuce or any of hundreds of
other legal highs growing wild in Texas.
If the customer is Joe Hill, activist, he
might want to smoke tobacco in the pipe
at some rally or gathering t o symbolize
his opposition to harsh and repressive
laws. What if the same customer bought
a briar pipe and a copy of "High Times"
in the hypothetical Pipe, Tobacco and
News Stand in downtown Houston. No
difference, just an exercise in taste. You
can smoke marijuana, flower petals or
tobacco out of a briar bowl.
The second customer is dressed in an
expensive three piece suit and gets a
haircut weekly and shaves every day.
What will he do with a brass bowl pipe?
Smoke hash? Banana peels? Tobacco?
Who knows? Neither shop owner can
divine what either customer will do.
They might both intend to use the brass
pipe to break a window and commit
burglary. Maybe the second customer,
Mr. John Straight, a more secretive
doper than Mr. Freak, buys a briar bowl
pipe because he feels safer and more
comfortable smoking marijuana in his
car in traffic a few feet away from
police cars and acquaintances with an
Kontinued on p. 431
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COURT OF CRIMINAL APPEALS DECISIONS
FOR SEPTEMBER AND OCTOBER, 1980
WILLIE W. BREWSTER, et a1 (64,333-5, 9-17-80, Affirmed)
FACTS :

All defendants pled nolo contendere to either possession of
narcotics or possession with intent to deliver the narcotic.
An officer saw suspicious conduct at a pharmacy which led
him to believe the persons involved were passing forged prescriptions. He called for a backup and when the car with
its occupants left the place, the backup squad stopped the
car, searched it and recovered the narcotics, strictly on
the suspicion of the first officer. At the plea hearing,
Ds entered into a stipulation of evidence that if the witnesses were called to testify they would testify that each
D did intentionally and knowingly possess a controlled substance, etc. In addition, the parties stipulated the prior
testimony of the two police officers and the chemist with
respect to the narcotics. The court admonished each D that
the form stipulation signed was the same thing as a judicial
confession and each acknowledged agreement. Otherwise, there
was no written confession nor did any D testify. All Ds now
contend the stop of a car and their detention amounted to a
warrantless arrest that was not authorized by law. State
countered that the arrest issue need not be addressed since
none of the fruits of the ensuing search were introduced
in evidence at the plea hearing (Ferguson 571 SW2d 908;
Stiggers 506 SW2d 609: an erroneous ruling on a motion to
suppress will not vitiate a conviction where the evidence
sought to be suppressed is not introduced and the guilty
plea is supported by other evidence independently of that
contested by the motion).

HELD :

The stipulated testimony of "the witnesses" embraced every
essential element of the offense charged and manifested the
guilt of each D. Since that evidence is not shown to be
based on, derived from or in any way tainted by the asserted
constitutionally impermissible stop, arrest and search, it
was independently obtained by the witnesses in compliance

with Article 1.15, C.C.P.
Thus, fruits of the stop, arrest
and search aside, the evidence before the trial court sufficiently sustained the finding of guilt and its judgments of
conviction.
COMMENT:

This decision does not mean that Fourth Amendment questions
may not be preserved for appeal after a plea of guilty or
nolo contendere; it does mean that an all encompassing stipulation such as the one in this case will do the same thing
that a judicial confession will do, forever waive the Fourth
Amendment contention. The stipulation should be restricted
to one that states that Officer Jones would testify that on
a certain date he was at a certain location, observed certain
activities and made the search and seizure in question.
While a certain amount of caution is in order when preserving
such constitutional issues when D intends to plead guilty or
nolo contendere, this decision does not mandate a plea of not
guilty in order to preserve such issues.

JIMMY BROWN (58.107, 9-10-80, aggravated rape, Reversed)
SEARCH &
SEIZURE:

The police went to D's residence, arrested him and while one
officer stayed with D, another officer checked the rest of
the house to see if anyone else was there and in the process
walked into a bedroom closet and saw a pair of boots, which
were later seized via a search warrant. In the affidavit for
search warrant, the officer stated that the implements used
in the aggravated rape were items of clothing described as
tan work gloves, a gold shirt and hiking boots with a wafflepatterned sole worn by the assailant; his belief the items
were at D's residence were based on the facts that the officer arrested D for the offense at which time the boots were
observed; the boots in question left a distinctive pattern
of footprints on the front porch of the residence where the
aggravated rape occurred; D was put in a line-up and the victim positively identified him as the rapist. C.C.A. noted
that no evidence was introduced to justify search of the bedroom as an incident of D's arrest in the kitchen; the only
evidence was that the officer routinely searched the other
rooms. A search warrant may not be procured lawfully by the
use of illegally obtained information. Silverthorne Lumber
Co. vs. U.S. 251 U.S. 385, 392; Chime1 vs. Cal. 395 U.S. 752.
However, once the tainted information is omitted from the
affidavit, the rest of the affidavit is clearly sufficient
to justify the issuance of the warrant to search for the
boots and thus it was not error to admit the boots into evidence.

SHIRLEY KRAMER (57,355, 10-1-80, Harrassment, opinion on State's motion
for rehearing, Affirmed)
FACTS :

D sent a postcard addressed to the complainant's husband
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with the following message: "Baby problem solved! With this
beautiful all metal casket vault combination crypt - uh crib. P.O. Box 11074, Cincinnatti, Ohio 45211". Six days
after returning home from the hospital with her newborn son,
the complainant found this postcard in the mailbox of the
home where she and her husband resided. The evidence further
showed that D had previously been involved with complainant's
husband and after they broke up and he married the complainant, D continued to writeandotherwise contact the complainant's husband. C.C.A. held that Section 42.07(a) requires
only that one communicate with another by telephone or in
writing "in a coarse and offensive manner" with intent to
alarm on the part of the sender. The question of whether the
message on the postcard was intended to annoy and alarm the
mother of the newborn baby, 6 days home from the hospital,
was answered by the message itself.

-

I

1

BETTY ASHBY (57,973, 10-1-80, Theft; Opinion on State's Motion for Rehearing, Affirmed)
FACTS:

D entered a grocery store, took a radio, television set and

vacuum cleaner and placed them in a shopping cart and pushed
the items to a front desk and asked for a refund. When an
employee determined the vacuum cleaner had not been purchased
from the store as D had stated, D was detained. On appeal,
D argued State failed to prove lack of consent. On original
submission the panel concluded that D's acts did not constitute unlawful appropriation and that the evidence would
merely support a charge of attempted theft and that any deception employed by D occurred after delivery of the property
to the front desk.
HELD :

The evidence shows that the owner's consent to D's possession
of the vacuum cleaner was induced by deception. By D's conduct in appearing to be a legitimate customer, D created a
false impression of fact concerning her intentions with regard to the vacuum cleaner. C.C.A. concluded it was a completely unreasonable hypothesis that D had the owner's consent to remove an item from the shelf with the apparent intent of purchasing it, pretend to have purchased it earlier
in the day and seek a refund. Section 31.01(4) (a): Williams
591 SW2d 873.

JOHNNY BILLIE & DANIEL BILLY (58,146-7, 10-1-80, On State's Motion for
Rehearing, Opinion modified and motion overruled)
HELD :

On original submission, C.C.A. held that Ds, and upon retrial are, entitled to the transcription of the court reporter's notes from their initial trial and that the trial
court's denial of their request were, under the aegis of
Britt vs. N.C., reversible error. That holding is modified
to make it clear that an indigent defendant need only be furnished without cost fox use in a subsequent trial, a trans-
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cription of the testimony of the State's witnesses, since it
is usually only that testimony that could be used for discovery and impeachment. A transcription of the testimony of
defense witnesses, jury voir dire, argument of counsel, and
portions of the record other than the transcription of the
testimony of the State's witnesses need only be furnished an
indigent defendant for use in a subsequent trial without cost
if a particular need is shown.
COMMENT:

Obviously, defense counsel will want the testimony of the
State's witnesses. The State will obtain the testimony of
both the State's witnesses and the defense witnesses. Defense counsel needs the testimony of the defense witnesses in
order to refresh the recollection of the witnesses and prevent unwarranted impeachment of them by the State. An argument should be advanced that the denial of the testimony of
the defense witnesses denies the defendant due process of law
as the State will have a copy of all of the testimony.

DANNY HURLEY (59,410, 10-1-80, robbery, Affirmed)
In view of the Cuyler vs. Sullivan decision (100 S.Ct. 1708,
64 L.ed 2d 3 3 3 ) . henceforth there will be no distinction made
between retained and appointed counsel when their effectiveness is challenged. The standard will be whether or not the
defendant was afforded the reasonably effective assistance of
counsel.
As to D's claim that he was denied effective assistance of
counsel because of a conflict of interest between him and a
co-defendant, C.C.A. noted that D and co-defendant presented
a united front at trial, each corroborating the other in the
denial of the charges made by the State's witnesses. In
order to establish a Sixth Amendment violation, D who raised
no objection at trial, must demonstrate that an actual conflict of interest adversely effected his lawyer's performance,
which was not done here. Trial courts are entitled to assume
that multiple representation entails no conflict or that the
lawyer and his clients have accepted knowingly the risk of
conflict. Thus, unless the trial court knows or reasonably
should know that a particular conflict exists, the court need
not initiate an inquiry. Foxworth vs. Wainwright 516 Fed.2d
1072 (5th Cir.)
LEE WILLIAMS (59,426, 10-1-80, unauthorized use of a motor vehicle,
Affirmed)
FACTS :

On May 7, complainant's car was stolen. On May 12, officer
observed D driving said car and when D pulled into the driveway of a drug store the officer identified himself and told D
he was under arrest. This led D to speed off into a chase
which lasted 20 minutes at high speeds until he was arrested.
D was high on some substance when arrested. The following day
the officer saw D in jail and D stated that a man by the name
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of Johnny Johnson had given him the car. D requested a
charge involving the consent of an apparent owner of the
vehicle which was denied.
HELD:

D did not testify; the only evidence was the officer's testimony as to D's exculpatory statement. There was no evidence
that the third party had given D consent to use the car and
thus the instruction was properly denied. Karper 533 SW2d
776. This case is unlike Bonner 426 SW2d 869 wherein D testified he did not know the car was stolen and that he had been
given the car to use by his friend, James, which was sufficient to raise the defensive issue requested here.
The trial court properly overruled D's motion to permit him
to appear and be recognized as co-counsel. Landers 550 SW2d
272.

COMMENT:

With respect to the submission of requested instruction, the
question must be asked as to whether there is an accurate and
adequate factual basis which supports the submission of the
legal theory requested by defense counsel.

EX PARTE STEVEN REDMOND (63,036, 10-1-80)
This case began as a challenge to four aggravated robbery
convictions and while D obtained relief in three of them, because he misrepresented his age and was a juvenile at the
time of the robberies, he ultimately lost because the fourth
robbery committed was on his 17th birthday and therefore the
fourth conviction was valid.
EX PARTE VINCENT HOPKINS (64,172, 10-1-80, Opinion on State's Motion to
Reinstate Appeal: Denied)
FACTS :

D l as a juvenile, was arrested for murder and after a hearing
certified to be tried as an adult. An indictment was returned. Before and during the jury trial which took place,
D appealed the transfer order of the juvenile court and after
D's conviction in district court, the Court of Civil Appeals
reversed the juvenile court's transfer order and remanded the
case to the family district court for a hearing on whether or
not D was competent to stand trial and if so, for a new transfer hearing. During this confusion, D had filed an application for writ of habeas corpus which the C.C.A. denied. Then
the State moved to reinstate D's appeal in the habeas matter,
and requested the C.C.A. to decide whether the criminal district court had jurisdiction to try D as an adult to begin
with.

HELD :

Habeas corpus will not lie as a substitute for an appeal.
Even though the rule is not absolute (Ex parte Groves 571
SW2d 888, 8901, in the posture of this matter there are good
reasons to adhere to it. First, the district court should
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first determine the issue presented herein; second, matters
could change in the court below in view of the Court of Civil
Appeals mandate which will allow the parties to more conveniently and appropriately evaluate and decide the matter
presented here.
While the rule that habeas corpus will not lie as a substitute for an appeal, the rule will apply here as the district
court should first determine the issue presented here; and
further, matters could change in the court below which may
allow the parties to appropriately dispose of the case on
their own.
FERYL GRANGER (64,862, 10-1-80, capital murder, death, Reversed)
FACTS:

An accomplice witness testified that she hired D to kill her
father, that D agreed to do the killing for $5,000 and that
after the killing D actually took $3,000 as payment for the
crime. Non-accomplice testimony showed that the accomplice
willingly accompanied D in obtaining a car and the weapon
used in the crime; that the accomplice bought the ammunition
used in the murder and that the accomplice signed for a motel
room for herself and D before the killing. D argued that the
accomplice testimony tending to show the essential element of
capital murder, remuneration, was not sufficiently corroborated.

HELD :

To test the sufficiency of the corroboration in a capital
murder case, C.C.R. must eliminate from consideration the
evidence of the accomplice witness and then examine the evidence of the witnesses with the view to ascertain if there
be any inculpatory evidence, that is, evidence of incriminating character which tends to connect D with the commission
of the offense as to that element which elevates the murder
to capital murder. Fortenberry 579 SW2d 482; Carrillo 566
SWZd 902. The corroborative facts here do not tend to prove
the existence of the element of remuneration. The judgment
is ordered reformed to show judgment of acquittal as to capital murder; D may be re-tried for the lesser included offense
of murder. Ex parte Harris 600 SW2d 791.

EX PARTE HARVEY DUFFY (64,863, 10-1-80, capital murder, death, relief
granted)

HELD :

The 14 page opinion describes in detail how D was originally
solicited by an attorney after attorneys had been appointed.
how next ta no investigation as to the facts was made, how
germane witnesses were not interviewed or called to testify
and how literally no preparation was done for the trial. An
80 year old woman was found in her house in a rural area,
after being stabbed 10 times with a knife after her house was
broken into. D confessed. Although one witness was available regarding D's state of mind as to the confession, no
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motion to suppress the confession was filed nor was the witness called, nor was a hearing held. One motion, that with
respect to the voir dire examination, was filed. During the
guilt stage, D was called and testified that because he was
provoked when the old lady hit him with a cane, he stabbed
her, but only 3 times. Psychiatrict testimony that D had
trouble telling the truth and that he may have been insane
was ignored entirely. A priest, not previously interviewed
by counsel, was called by D and testified that D was the type
of individual who would continue upon a course of violence,
and this on direct examination. D's only possible defense,
insanity, was ignored. C.C.A. emphasized that counsel must
make an independent examination of the facts, circumstances,
pleadings and laws involved in each case, eschewing wholesale reliance in the veracity of his client's version of the
facts. Ex parte Ewing 570 SW2d 941. C.C.A. concluded that
under the reasonably effective assistance of counsel standard,
D was denied same. Cuyler vs. Sullivan 100 S.Ct. 1708
(5-13-80)
EX PARTE H. MICHAEL SENNA 164,910, 10-1-80, Opinion on Appellant's Motion for Rehearing: D's counsel ordered to file brief)
FACTS :

This is an appeal from an order denying bail pending appeal
from a conviction for theft. After a hearing, D was denied
bail pending said appeal. No briefs were filed. C.C.A.
originally affirmed. Now, C.C.A. is advised that D is indigent and has court appointed counsel. In frivolous appellate
matters, habeas corpus cases challenging extradition, cases
challenging excessive bail, C.C.A. requires court appointed
counsel to file an appellate brief. The same rule applies in
an appeal from an order denying bail pending appeal.

ROSS BARTON (58,754, 10-8-80, murder, ~ffirmed)
FACTS :

D essentially complained that his confession was procured
through coercive acts. With respect to the beating he said
he suffered in jail at the hands of two officers, the State
rebutted same by showing D had attacked another prisoner and
was simply restrained by the police. C.C.A. noted that a
confession is not rendered inadmissible as a matter of law
because of an assault upon D which occurred prior to, disconnected with, and apparently unrelated to the subsequent
confession. D had testified he had no idea why he was beaten
in jail and his confession was taken the following day and
not directly after the alleged beating.
D argued that one of the interrogating officers had put his
foot on D's knee in an intimidating manner while D was alone
with the officer. While the State did not account for the
lack of the officer's testimony to refute the allegations,
the State did produce the only other officer present during
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most of the interview who said he remained directly outside
the door of the interview room and that following the reduction of D's statement to writing, he and several others were
present while the entire statement was read to D and signed
by D and that at no time did D seem to be under any pressure
whatsoever. C.C.A. concluded that the presence of evidence
in the record supportive of the trial court's finding that
the confession was voluntary distinguishes this case from
Sherman 532 SW2d 634 and Farr 519 SW2d 876.

-

JIMMY CASEL [59,374, 10-8-80, Burglary, Reversed/Acquittal ~ntered)
FACTS:

Burglars climbed through a window near one of the mechanic's
bays of a car dealership and proceeded to the general manager's office. The evidence showed that the burglars stepped
in a puddle of grease and oil and left footprints across the
concrete floor as well as outside, and that the shoes left
the letters "GASS". When D was arrested, an officer noticed
his shoes had the letters "GASS" stamped on the soles. A
plaster cast of the footprint found outside was made and compared to D's shoe and the two were similar.

HELD :

Proof of similar tracks and of the suspicions and opinions of
the prosecuting witness is not sufficient to exclude every
other reasonable hypothesis except that of D's guilt. An
officer conceded that the prints upon which he based his opinion as to the identity of D could have been made by any shoes
of the same size and style of D's. C.C.A. noted that there
must be more than a general similarity; there must be such
special characteristics or peculiarities in both the footprints and the shoes as would authorize the conclusion that
the footprints could have been made only by the shoes in question. Resendez 495 SW2d 934.

NOBLE GINTHER (61,385, 10-8-80, D-W-1.1Reversed)
FACTS:

Court instructed jury on presumption which attaches to a .10
blood alcohol content and that such legal presumption may be
overcome by evidence showing the person was not under the influence of intoxicating liquor. Court refused requested instruction pursuant to Section 2.05, that the presumption is
rebuttable and that if the jury had a reasonable doubt as to
whether D's blood alcohol level was .lo% by weight, etc. then
the jury may not presume him to have been intoxicated.

HELD :

Section 2.05(2) is mandatory. The charge given instructed
the jury that the presumption may be overcome by evidence
while it neglected to inform the jury as required by Section
2.05, P.C. that if it had a reasonable doubt as to the existence of a fact or facts giving rise to the presumption, the
presumption fails; further, the charge was confusing and
could have shifted the burden of proof. Eckman, No. 58,794
(7-16-80).
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COMMENT:

This case illustrates how careful defense counsel, aware of
all legal theories applicable in the case, submits appropriate requested instructions, here on presumption and prevails on appeal.

JOSEPH WALKER (63,019, 10-8-80, murder, Reversed)
FACTS :

D pled guilty to murder; jury set punishment at 99 years, TDC.
State introduced judgment and sentence showing D had previously been convicted of the felony offense of incest on
3-19-75. Court granted D's motion in limine prohibiting
State from introducing certified copy of the indictment in
the incest case or from alluding to facts relating to the
prior final incest conviction. D elicited from his sister
that D had a nervous problem for the last 20 years as a result of an injury, that D would become hysterical and would
many times have to go to the emergency room at a hospital.
On cross-examination, D's sister was asked the following question: Do you know whether or not he was nervous on March 19,
1975 whenever he committed the offense of incest with his
daughter, was he nervous then, Mrs. Green? Court sustained
the objection and appropriately instructed the jury but overruled motion for mistrial.

HELD :

D.A. misconduct was so clearly calculated to inflame the
jury's mind and was of such a character so as to suggest the
impossibility of withdrawing the impression produced on their
minds. Cavender 547 SW2d 601; Boyde 513 SW2d 588. C.C.A.
noted that in introducing evidence of prior convictions,
State is not permitted to allude to or in any manner bring
before the jury the facts surrounding the commission of the
offense forming the basis for such a prosecution. Lege 501
SW2d 880. The D.A.'s question violated this preceptby informing jury victim of incest was daughter of D, a fact which
could not be gleaned from a perusal of the judgment and sentence which were before the jury.

COMMENT:

Other than showing what appears to be a deliberate prosecutorial misconduct, this case shows the effective use of a
motion in limine which was presented to the court and ruled
upon prior to trial and then a timely trial objection to the
matters which were the subject matter of the motion in limine,
all of which resulted in a reversal. Actually, the motion in
limine which was filed appears to have been as important in
demonstrating prosecutorial misconduct as was the objection
made to the question asked by the prosecutor during the trial.

RANDALL MC CALLUM (63,339, 10-8-80, probation revocation, Reversed]
FACTS :

While D was on felony probation, State filed motion to revoke
based on felony possession of marijuana case, based on the
following facts. A game warden stopped D for traffic violation on the highway and requested permission to look in D'S
trunk (I asked him if he would mind opening his trunk and D
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said, No, I don't)
When the officer opened' the trunk he saw
a sugar'sack and realizing that such sacks commonly were used
to transport MJ from Mexico, he looked inside the sack and
discovered the MJ and arrested D.
HELD :

D consented only to Cook's opening the trunk, not to a search
of the contents of the trunk. The scope of D's consent is
thus limited to the opening of the trunk and observing its
interior. Opening the sack can only be justified (1) under
the plain view doctrine -- but it was not immediately apparent to the officer here that the substance was contraband
rather than some lawful substance and thus this doctrine does
not apply (Howard 599 SW2d 597; Duncan 549 SW2d 730; Kolb 532
SWZd 87; DeLao 550 SW2d 289); o r m y a finding t h a m e
officer had probable
cause to believe the sack contained
marijuana
and here the officer relied solelv on a hunch
(U.S. vs.
and mere supicion and did not have probable ca;se
Petty 601 Fed.2d 883 [5th Cir. 19781; Reed 522 SW2d 916;
Brown 481 SWZd 106).

--

COMMENT:

Trial counsel examined the issue of "consent" critically
prior to trial and proceeded to effectively preserve the
error. The case demonstrates that the appropriate questions
which must be asked when a search is based upon consent are:
(1) did D actually give consent, and (2) what did D actually
consent to (scope)?

BRYAN RUTH (63,827, 10-8-80, probation revocation, Reversed)
FACTS :

At probation revocation hearing X testified that certain farm
implements were missing from her farm and she notified the
police and later went to a junk yard where she identified
some of her missing property. The police testified that the
junkyard manager gave him a copy of a receipt which was given
for the purchase of the stolen items; the receipt was signed
"Bryan Ruth". The junkyard cashier said she made out the receipt but was uncertain as to whether D was the one who
brought in the items although he had been to the junkyard
several times. D presented an alibi.

HELD :

Evidence is insufficient to establish by a preponderance of
the evidence that D committed theft. Only evidence presented
linking D with stolen property was the receipt bearing D's
name. No evidence as to D's signature; it was possible for
someone else to have signed the receipt with D's name. D was
not connected in any other way with the stolen property.

RANDY MITCHELL (65,017, 10-8-80, probation revocation, ~ffirmed)
FACTS :

The motion to revoke probation alleged aggravated perjury
based on D's testimony in two unrelated cases, one involving
X. Essentially, D testified at X's trial that in D's presence, two undercover officers had sexual intercourse with one
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Kim Mitchell at a certain time and location; the motion
alleged that this testimony was material as to the credibility of the undercover officers, one of whom was a key witness
at X's trial. At the probation revocation hearing, Kim
Mitchell as well as the undercover officers denied any such
sexual intercourse having taken place.
The definition of "material" in Section 37.04 is not unconstitutionally vague. "Materiality" refers to "misstatement having some substantial potential for obstructing justice" and
excludes "utterly trivial falsifications". Whether the false
statement was such a statement as could have effected the
course or outcome of the proceedings in question was the real
issue. To have such potential, the false testimony must be
related to the decision making process of the proceeding.
C.C.A. found D's false testimony to be "material". Where the
matter is calculated to incline the jury to give more ready
credit to the substantial fact, materiality for purposes of
aggravated perjury is shown. Frazier 135 SW2d 583.
I

JOHN WATSON (58,062, 10-15-80, aggravated robbery, opinion on State's
motion for rehearing: Affirmed)
State witness was asked: "Have you had information available
to you to read and talk to other people who have worked on
this case and associated with this defendant?" The witness
responded "Yes" and then said D's reputation was bad. Panel
opinion concluded that this witness' testimony was based
solely upon the discussion of the alleged events for which D
was being tried, and reversed the conviction. C.C.A. reconsidered, and decided that this testimony does not show that
the witness' opinion was based solely upon the discussion of
the instant offense. Particular weight was given to the failure of D to cross-examine the witness as to the basis of his
opinion. Woodkins 542 SW2d 855.
State's evidence showed in part that D, claiming to be a
policeman, entered X's house and herded the family into a
bedroom and then proceeded to search the house; in the process, D threatened the family's lives. D went outside and
ostensibly searched the area for the suspect but managed to
evade the spotlights from hovering helicopters when they
passed by. D then took X's car; after a high speed chase, D
was arrested and the shotgun was found in the car. D did not
present any evidence. D's contention that his threats to the
family ended before the car theft and therefore this could
not be an aggravated robbery failed. Through D's intrusion
into X's house and various threats made to the family members,
D was able to effectuate the theft of the car keys and then
of the car. The robbery here would be classified as an aggravated robbery by virtue of D exhibiting the shotgun in the
house; the phrase "in the course of committing theft" means
conduct that occurs in an attempt to commit, during the commission, or in immediate flight after the attempt or commis-
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sion of theft.

Section 29.01(11, P.C.: Davis 532 SW2d 626.

D argued that indictment was subject to motion to quash in
that it failed to allege the prior conviction had become
final prior to the commission of the primary offense. The
averment in an indictment that a defendant has been convicted is sufficient to charge the finality of the alleged
prior conviction. Scott 553 SW2d 361.
Court properly denied D's specially requested charge on a
lesser included offense of aggravated assault. D would be
entitled to a charge on aggravated assault if there were
testimony that if guilty at all, he was only guilty of the
lesser included offense. Eldred 578 SW2d 721. Here, there
was no evidence which would negate the existence of D's theft
of X's auto. The evidence established that if guilty at all,
D was guilty of the charged offense of aggravated robbery.
An officer testified D r s reputation was bad although he was
not qualified as he had never discussed D's reputation with
anyone else. C.C.A. held testimony harmless error as testimony was very short and as State showed two prior felonies
and several other reputation witnesses. Mitchell 524 SW2d
510.
RICKY MOORE (58,883, 10-15-80, probation revocation, Affirmed;
58,884, 10-15-80, aggravated sexual abuse, Reversed)
Indictment for aggravated sexual abuse was fatally defective
as it totally failed to allege D threatened the complainant
with imminent death or serious bodily injury, as required by
Section 21.05, P.C. A threat to harm someone at an indeterminate time in the future does not aggravate. Blount 542
SW2d 164. Nor does the indictment allege that a deadly weapon
was displayed so as to constitute a threat of imminent harm.
Robinson 596 SW2d 130.
2

As trial court found D had violated the terms of his probation
by committing the offenses of aggravated sexual abuse and escape and as D failed to contest the finding regarding the
commission of the offense of escape, the probation revocation
order was affirmed. One sufficient ground for revocation will
support the court's order to revoke probation. Jones 571 SW2d

.".

EX PARTE RUBEN SANTELLANA (63,512, 10-15-80, relief granted)
HELD :

Aggravated robbery indictment was fundamentally defective for
failing to allege culpable mental state of intentionally or
knowingly. Ex parte Winton 549 SW2d 751. Specifically, the
defect was the failure of the indictment to allege that the
threatening and placing the complainant in fear of imminent
bodily injury and death was done intentionally or knowingly.
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The elements of aggravated robbery are:
(1) a person
(2) in the course of committing theft
(3) with the intent to obtain or maintain control of property
either
(4a) intentionally, knowingly or recklessly
(5a) causes bodily injury or
(4b) knowingly or intentionally
(5b) threatens or places another in fear of imminent bodily
injury or death and either
(6a) causes serious b a l y injury to another or
(6b) uses or exhibits a deadly weapon

Ex parte County 577 SW2d 260.
Two criminal acts are implicit in the offense of aggravated
robbery: a theft, whether attempted, in progress or completed, and an assault, which in this case was allegedly done by
threat with a deadly weapon. The legislature in defining the
offense expressly placed two requisite mental states into the
language of the statute: the offender must act with intent
to obtain and maintain control over properey, and his threatening or placing the victim in fear must be intentional or
knowing. The "intentionally or knowingly" element is directed to his state of mind in threatening or placing the
victim in fear, the assaultive component of the offense of
aggravated robbery.

-

EX PARTE STEPHEN MC WILLIAMS (64,508, 10-15-80)
Aggravated rape indictment was fundamentally defective for
failing to allege D acted intentionally, knowingly, or recklessly. Ex parte Smith 571 SW2d 22.
The facts showed that D robbed at gunpoint a grocery store
clerk and then forced the clerk to leave the store with him
in an automobile. D then pled guilty to aggravated robbery
and aggravated kidnapping. As both offenses resulted from
one continuous assaultive transaction against the same victim, one of the convictions was obtained in violation of the
carving doctrine. Orosco 590 SW2d 121: Phillips 597 SW2d
929. C.C.A. presumed judgment in the lowest cause number was
entered first and thus affirmed the aggravated robbery conviction and reversed the aggravated kidnapping conviction.
C.C.A. rejected D's challenge to the sufficiency of the evidence, holding that a habeas corpus proceeding may not be
used to collaterally attack the sufficiency of the evidence
to support a conviction. Ex parte Dunn 571 SW2d 928.
D now contends that the trial court failed to conduct a hearing on his competency to stand trial and argues that there
was sufficient evidence before the court in 1975 to raise a
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bona fide doubt as to his competence. While at the evidentiary hearing, D introduced testimony showing previous commitments for mental disorders and psychological testimony that
when D originally pled guilty he was incompetent, there is no
showins that anv of this evidence was before the trial court
at the-time D pied guilty and thus thematters before the court
at the time of the guilty plea were insufficient to raise a
bona fide doubt as to D's competency to stand trial and thus
there was no error in the trial court failing sua sponte to
conduct a competency hearing. At the time D pled guilty, D
announced ready and when the court was advised D had previously been committed to an institution, the court ordered
and received a psychiatric report on D that D was in fact
competent to stand trial; in addition, D's trial counsel
stated that D in his opinion was competent. C.C.A. further
noted that D did not contend he was in fact incompetent at
time of trial in this writ: rather D t scontention solely
centered around failure to provide a competency hearing.
Zapata vs. Estelle 588 Fed.2d 1017 C5th Cir. 1979): Nathaniel
vs. Estelle 493 Fed.2d 794 (5th Cir. 1974). In order to find
a Fate vs. Robinson (383 U.S. 375 119661) violation, it must
be shown that before or durina trial. evidence of incom~etence was brought to the court's attGntion, which was not the
case. Ex parte Hagans 558 SW2d 457.
JAMES MC FARLAND (64,551, 10-15-80, forgery,Opinion on State's motion
for rehearing: Reversed)
HELD :

Forgery indictments under Sections 32.21 (a) (1)(B) and (C)
must affirmatively allege that the check in question purports
to be the act of another, or the indictments are fundamentally
defective, The "purport" element of the offense is not supplied by the attachment to the indictment of a photocopy of
the check even if the maker's name on the check differs from
D's name as alleged in the indictment. Under the applicable
subsections of the forgery statute, the defendant need not
be the actual forger, i.e., the maker of the check and thus
a different name on the check does not imply that the check
purports to be the act of another.

EX PARTE JOHNNY PRESTRIDGE (64,929, 10-15-80, Relief Granted)
HELD :

Burglary of a building indictment was fundamentally defective
for failing to allege that the building entered was not then
open to the public. Section 30.03(a)(l); Garza 522 SW2d 693.

WARMINSKI VS. HONORABLE JAMES DEAR, JR., JUDGE, 126TH JUDICIAL DISTRICT
COURT (65,190, 10-15-80, Relief Denied)
HELD:

Under Article 40.09, Section 5, C.C.P. the trial court has
the authority and responsibility to order the court reporter
to make a transcription without charge to the defendant if
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the court finds after hearing in response to an affidavit
filed by the defendant that he is unable to pay or give
security therefore. Retained counsel attempted to argue
that since the State did not controvert D's affidavit of
indigency, D was entitled to a free record on appeal without
any hearing and the trial court had no discretion to hold a
hearing. The opinion indicates that the evidence of indigency in this case was very weak. The trial court has the
authority to inquire into the truthfulness of the affidavit,
as was done here.
WILBERT LINDSEY (59,128, 10-15-80, burglary of a building, Affirmed)

!

FACTS:

Store owner, in response to a burglary call, went to her
store and saw D at the back doore. D ran and she fired a
shot in the air and then followed D to his home. The defense
was that D's mother observed 3 others breaking into the store
in question and she told her son to stop the burglary and
that all of D's efforts were to stop the burglary being committed by 3 others. On appeal, D argued the court erred in
not submitting criminal trespass charge.

HELD :

Under these facts, criminal trespass was not a lesser fncluded offense. The only testimony that would tend to show
criminal trespass was that D entered the building to stop a
burglary that was being committed by others. Such evidence
would not show a culpable mental state on the part of D with
respect to criminal trespass and therefore does not support
the criminal trespass charge. C.C.A. noted that trial court
instructed defense counsel to get with the court reporter with
respect to the charge in question, but apparently the judge
granted the request but somehow the requested instruction was
not in the court's charge. C.C.A. concluded any error was
waived but still addressed the lesser included offense question.

JAMES JONES (59,335, 10-15-80, retaliation, Reversed/Acquittal Entered)
FACTS:

D and his wife had quite an argument in a bus station cafeteria, with D cursing and hitting his wife and then leaving
when the police were called. After the police arrived and
had D under arrest, D yelled and screamed at his wife and
threatened to kill her. It was stipulated that D's wife had
never before testified against D in any judicial proceeding,
that she was not the party who instigated this case against D
and that she had been subpoenaed by the State to testify: it
was also agreed that the police told D's wife that D had
threatened to kill her, otherwise she would not have known.

HELD :

Section 36.06, P.C. provides that it is an offense if D intentionally or knowingly threatens to harm another by an unlawful
act in retaliation for or on account of the service of another
as a public servant, witness', or informant. C.C.A. held that

-
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the term,witness meant one who "has testified in an offical
proceeding" and that within the meaning of the statute the
complainant herein did not qualify as one who had served as
a witness. Ulmer 544 SW2d 14.
FREDERICK ARMOUR (59,897, 10-15-80, aggravated robbery, Reversed)
FACTS :

D's first trial ended in a mistrial and D immediately filed
a sworn motion for a trial transcript and timely presented it
to the court. The court's refusal to act on the motion and
the court's refusal to grant a continuance to enable the
court reporter to transcribe her notes amounted to a denial
of D's request for a transcription. During the trial on several occasions D asked for time to review the court reporter's
notes to locate prior inconsistent testimony of the complainant but in the interest of saving time the court directed D
to continue cross-examination and to review whatever notes he
wanted that evening. The following day D did attempt to use
the court reporter's notes to impeach the complainant.

HELD :

rn addition to the Billie holding (nos. 58,146-7, decided
10-1-801, C.C.A. held here that the Defendant's need for a
transcription of the State's testimony from a former trial
will be presumed and the State has the burden of showing a
lack of need if it desires to oppose the defendant's motion
for a transcription of the testimony. Here, the length of
the former trial and D's hampered attempts to impeach the
complainant, the State's chief witness, indicate the transcription would have been valuable to D. The true effect of
the impeachment attempted here, the C.C.A. noted, was lost by
requiring D to do it after a long delay and through the cumbersome process of having the court reporter read his notes.
Such was nbt an adequate alternative to transcribing the
testimony. Britt vs. N.Carolina 404 U.S. 226.

RAYMOND JOHNSON (60,124, 10-15-80, theft, Affirmed)
FACTS :

D was arrested in a Titche's store by security guards while
in possession of 8 sweaters belonging to Titche's. D admitted he had two of the sweaters in his possession but he
had stolen some of the others from another Titche's store. D
argued that Joe Martinez, the Titche's security guard, was
not the true owner and cited McGee 572 SW2d 723 and Commons
575 SW2d 518.

HELD :

The security guard was hired to protect the property and to
keep it from being stolen and he had a greater right to
possession of the sweaters by reason of such employment than
D who was proved to be the thief. McGee and Commons were
overruled. See Compton, No. 57,195v8-801.
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ERNEST GIBSON C60,129, 10-15-80, theft by check, Reversed/Acquittal
Entered)
HELD :

Evidence insufficient to prwe D secured performance of services including food, lodging and beverage at the Holiday Inn
by presenting a check on a bank at which D had no account, as
D did not present the check until after the services had been
performed and therefore the conduct in presenting the check
could not have effected the judgment of the complainant in
the delivery of the services allegedly stolen. Cortez 582
SW2d 119.

LYNDA MC CANN (61,648, 10-15-80, conspiracy to commit burglary of a habitation, Reversed)
FACTS :

State's evidence showed that X, an indicted co-conspirator,
was a floor mechanic and laid some flooring in the Phillips'
residence in February of 1975. The work involved also covering a floor level safe. Several months later, X met with
others, including D, at a pool hall/beer joint, one thing led
to another and X bragged about being a safe cracker/burglar.
All, including D, discussed the Phillips' residence, the location of the safe, etc. and then all drove by the Phillips'
residence and thereafter made plans concerning gaining entrance and splitting the loot. Two weeks later, Mrs. Phillips
was discovered lying dead in her bed, bound and stabbed in the
chest with a butcher knife. D did not present any testimony.
D argued on appeal that the court erred in admitting evidence
of capital murder because the evidence of this extraneous
offense was not material to any contested issue involving the
case (conspiracy to commit burglary), nor was D shown to be
connected in any way with the capital murder.

HELD :

The State by direct evidence proved the conspiracy for which
D was convicted occurred and was completed 2 weeks before the
capital murder occurred. The corpus delicti of conspiracy is
the agreement and an overt act in furtherance thereof; commission of the substantive offense is not an essential element
of the conspiracy charged. Although the overt acts alleged
and proved here are not as strong as in Robert 375 SW2d 303,
C.C.A. found that the preliminary arrangements for committing
the offense took the conspiracy beyond a mere meeting of the
minds. C.C.A. emphasized that there was absolutely no evidence that D or the others later returned to the Phillips'
residence and committed the capital murder in the course of
the burglary. Evidence of this extraneous offense was not
material herein as it did not go to an element of the offense
charged in the indictment; D was not shown to have partici579 SW2d 206.
pated in the capital murder. & I &F
It is to be anticipated therefore, under the applicable proof
requirements indicated in this opinion, that during a trial
for criminal conspiracy, the "object offense" - the crime D
was agreeing to commit would rarely be admissible, as if

-
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there were sufficient evidence to show D committed the
offense, D would be prosecuted for the object offense itself
and not merely conspl'ring to commit it. The danger of charging D with criminal conspiracy and then inferentially trying
and convicting D of a larger completed offense is that an
accused would be tried and convicted as here for capital
murder under the guise of a prosecution for criminal conspiracy.
K E R R I E SEMAXRE (62,635, 10-15-80, murder, Reversed)

FACTS:

D and his estranged wife, the decedent, had been having marital difficulties for a long time. Off and on they would exchange items, as was necessary. During this last separation,
the decedent called D and asked him to bring her jacket in exchange for some jewelry, that she wanted nothing more to do
with him, and that if he did not bring the jacket D and the
decedent's "man friend was going to bump heads". In the past
D had been stabbed by one of her friends. At 9:00 a.m., D
appeared at the decedent's sister's apartment with the jacket
and wanted to settle things but she refused to open the door
and at one point said if he didn't get away from the door and
take the jacket to the manager's office, she would start
shooting. Without thinking and as D testified with no intent
to harm the decedent or abusing the gun he had on his person,
D busted the doer down and stumbled into the apartment. At
this time he glanced at the decedent and saw her raise her
handsandthought she was going to shoot him so he pulled his
gun and fired at the decedent, ran to the bedroom. After
trying to calm her, D flagged down a police car. D's request
for a self defense charge was denied.

HELD :

D is entitled to an instruction on the law of self defense as
there was evidence that he reasonably believed the decedent's
attempt at use of force was unlawful. The term "reasonably
believes" encompasses the traditional holding that a suspect
is justified in defending against danger as he reasonably
apprehends it. Valentine 587 SW2d 399. It is not required
that the force against which D defends himself be unlawful;
it is enough that he believes it to be so. C.C.A. rejected
State's argument that D was not entitled to a self defense
charge because he provoked decedent's actions. One who provokes a difficulty, intending then to injure his opponent
when the latter responds to the provocation, it is not justified in using force aqainst his opponent when the latter responds. rnasmuch as D expressly denied any intent to harm the
decedent when he broke into the apartment, the evidence created
only a question for the jury on provocation. Nor could the
C.C.A. say that any attempted use of force by the decedent
would have been lawful as a matter of law as that would depend
on her reasonable beliefs about the necessity to defend herself
or her property, just as D"s claim to self defense depended on
his reasonable beliefs, which are questions for the jury.
Rodriquez 544 SW2d 382.
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PAUL BUSH (63,587, 10-15-80, delivery of methamphetamine, Reversed and
Remanded with instructions to dismiss with prejudice)
FACTS :

At pre-trial hearing to determine matter of entrapment under
Article 28.01(9), C.C.P., undercover agent stated he was contacted by a paid informant who said D wanted to sell methamphetamine. Later the same day, this agent and his partner
met D at a parking lot, a location arranged by the informant,
and they purchased a quantity of methamphetamine from D. D
admitted making the delivery but claimed he was unlawfully induced by the informant in that he was contacted by the informant and asked to obtain some drugs for two of the informant's
friends. Because D had known the informant for 12 years and
dated his half-sister, D agreed to indulge the request as a
favor, as well as because the informant promised to get D high
after the deal was done. After the pre-trial hearing, D's
written motion for dismissal based on entrapment was denied.
D then pled guilty to the charge of delivery of a controlled
substance and perfected his appeal via Section 44.02. On
appeal, D argues the court erred in failing to sustain his
motion to dismiss on the basis that the evidence established
entrapment as a matter of law.
1). The issue is what effect the agent's inducement would
likely have upon persons generally; D's criminal disposition
is immaterial under the objective test adopted by C.C.A.
Norman 588 SW2d 340; Langford 571 SW2d 326.
2) Once the inducement element is established, the trial court
need consider only whether the methods of persuasion used are
likely to induce persons not ready and willing to commit the
crime but engage in the conduct charged. Where the inducement
attains that level of intensity, entrapment has occurred regardless of whether the particular defendant would have committed the crime with less or no encouragement.
3) C.C.A. held that Sect3on 2.03(c) and (3) must be followed
by the trial court in determining a pre-trial claim of entrapment. Thus, the State at a pre-trial hearing must disprove
the defense of entrapment beyond a reasonable doubt after the
issue has been properly raised by the evidence.
4 ) In this case, the State did not call the paid informant

nor did it
trapment.
drug sales
tion is no

present any evidence to disprove D's claim of enThe State's contention that D had made four other
is irrelevant as previously noted, as D's disposilonger a consideration of the test of entrapment.

5) State's failure to disprove the entrapment defense beyond

a reasonable doubt results in a final disposition of the
criminal action and a bar to future prosecution of the defendant for the same offense. As entrapment is the only defense
which may be tested at a pre-trial hearing, the question becomes as to the appropriate remedy when the State fails to
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disprove the defense. Because jeopardy does not attach prior
to trial, an order acquitting D is not appropriate, but the
effect of the Statebs failure of proof should be the same regardless of whether the defense of entrapment is raised at
trial or upon written pre-trial motion. Therefore, the C.C.A.
held that the proper remedy in this situation is an order
dismissing the prosecution with prejudice.
DEBBIE GRIFFIN (64,140, 10-15-80, credit card abuse, Affirmed)
HELD :

Felony information charging credit card abuse was not fundamentally defective for using the word "owner" instead of the
word "card holder". Section 32.31 (b)(1)(A); Johnson 541 SW2d
619.

EUSTACLO PEREZ (64,395, 10-15-80, aggravated rape, Affirmed)
HELD :

Facts showing that D and his co-defendant kidnapped and raped
a 7 year old girl and that the co-defendant killed the girl
in the course of the same criminal episode is sufficient to
sustain a conviction as to D of aggravated rape. D should
have anticipated the silencing of the victim of and sole witness to the brutal rape of the child. Section 7.02(b), P.C.

EX PARTE TIMOTHY BYERS (65,021, 10-15-80, habeas corpus, treated as writ
of mandamus, granted)
FACTS:

D was found guilty of burglary of a habitation and his punishment was set at 15 years, TDC and a $5,000 fine. The trial
court refused to set bail pending appeal, apparently on ground
that because the punishment was both prison time and a fine,
punishment exceeded "15 years confinement" underArticle 44-04
(hl, C.C.P.

HELD :

A defendant whose punishment was assessed at 15 years confinement and a fine is eligible to be admitted to bail pending
appeal under Article 44.04(b). C.C.P. However. C.C.A. deciined to set bail pending apheal and instead found the appropriate remedy would be that the trial court be ordered to admit
D to bail unless bail could be denied under Article 44.04(c),
C.C.P. Accordingly, C.C.A. treated D's application as one for
a writ of mandamus.
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FEDERAL CASES
Reheuark v. Shaw, No. 79-3213, Judge Reavley, Panel. Gpinion,
9-24-80, Affirmed in part, reversed in part [Civil Rights case].
APPEALS: The Court recognized that "due process can be denied
by any substantial retardation of the appellate process,
including an excessive delay in the furnishing nf a transcription of testimony necessary for completion of an appellate record." Although the Court here assumed, without
deciding, that a delay of nearly two years from notice-of
appeal to the date when the statement of facts was prepared
ad hoc evaiuation
denied due process, the Court stated that an of the four factors delineated in Barker v. Wingo, 407 U.3.
514 (1972) is the proper mhnner by which to determine this
due process issue.
U.S. v. Ocanas, No. 79-5561, Judge Thornberry, Panel Opinion,
10-14-80, Affirmed [Direct Appeal].
PLEA BARGAIN: Defendants ag;eed to pled guilty to one
count of conspiracy pursuant to deal with U.S. Attorney
whereby additional counts would be dismissed and probation
granted. Defendants tendered their guilty pleas, but trial
judge took the pleas under advisement, ordered presentence
investigations, and set a date for sentencing. Prior to
the trial court's acceptance of the guilty pieas, th.e
government obtained a superceding indictment and filed a
motion to dismiss the first indictment. The trial court
dismissed the first indictment without ever accepting the
tendered guilty pleas. Defendants were tried on the auperceding indictment and challenged the validity cf the superceding indictment by asserting that the government had breached
the plea agreement in order to obtain it [i,e., the superceding
indictment].
The Fifth Circuit retreated from prior decisions where
it had treated plea bargains as contractual in nature [ Jones
v. Estelle, 584 F.2d 687 (5th Cir. 1978); Petition of Geisser,
554 F.2d 648 (5th Cir. 1977)l as such treatement would arquably
dictate a dismissal of those-counts in the suaercedkns indictment that related to the counts in the initial indictment
whibh the government promised to dismiss in return for the
guilty pleas.
The Court heid that neither defendants nor prosecutors
are justified in relying substantially on a plea bargain
until the trial court approves it. Thus, the Court concluded
that until the trial court approves such a bargair: by
accepting the plea, either party can modify or evea withdraw consent to the bargain.
NOTE: The implications of this opinion
Your only protection is Rule ll(e)(6), Fed.
which can be utilized to exclude, at trial,
defendants made in connection with pleas of
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are obvious.
R. Crim. PrOC.,
statements of
guilty as well

as evidence obtained by virtue of that plea. See U.S. v.
Posey, 611 F.2d 1389 (5th Cir. 19'79) for an excellent
discussion concerning the admissibility of statements made
during plea negiotations.
U.S. v. Berrojo, No. 79-5645, Per Curiam, Panel Opinion,
10-14-80, Affirmed [Direct Appeal]. Defendant was charged
with possession with intent to distribute a Schedule I1
controlied substance, cocaine. 21 U.S.C. 8812 lists
"[cl'oca leaves and any salt, compound, derivate or preparation of coca leaves." During trial, chemist testified that
the substance involved contained cocaine hydrochloride and
that it was not pure cocaine. There was no evidence that
cocaine or cocaine hydrochloride is derived from coca leaves.
JUDICIAL NOTICE: After close of governments case, Defendant
made motion for judgment of acquittal. Trial judge then took
judicial notice that cocaine is derlvate of coca leaves and
denied motion. Court upholds this under Rule 201, Fed. R.
Evid., and notes that even the Supreme Court takes judicial
notice of facts.
COURTS CHARGE: The trial judge dharged the jury that
cocaine is a controlled substance within the meaning of
the law. The Defendant contended that the trial iudse
- committed plain error under Rule 52(b), Fed. R. Crim.
Proc., by failing to charge jury that "it may, but is not
required to, accept as conclusive any fact judicially
noticed," as required by Rule 201(g), Fed. R. Evid. The
Court holds that this failure is not plain error, as it
"is abundantly clear that cocaine hydrochloride is in fact
a controlled substance."
Evans v. Britton, No. 79-5645, Per Curiam, Panel Opinion,
10-15-80, Reversed [Habeas Corpus].
DEATH PENALTY: In Beck v. Alabama, -U S .
(19801, the
Supreme Court held unconstitutional the Alabama death penalty statute due to the fact that the jury was statutoEily
precluded from considering a lesser included non-capital
offense when the evidence would have supported a verdict on
that lesser included non-capital offense. In this habeas
corpus action, the Court sets aside the lower court's denial
of petitioner's requested relief and orders petitioner's
conviction under the same Alabama statute Set aside,eveg though no
evidence of a lesser included non-capital offense was
introduced at petitioner's trial. Court concluded that
"it offends the most fundamental notions of fairness for
the state first to tell Evans that there is no lesser
included offense and then later urge that his death sentence should be upheld because he failed to present evidence
which would prove a lesser included offense.
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NOTE: This "whipsaw" principle [which is highly
prevalent in cases dealing with the Internal Revenue
Service regulations] was utilized in Crawford v. State,
No. 5'7,602 (7-16-80) to wash out c
r
a
w
object to Adams-type error at his trial ii.e., Adams v .
Texas, 100 S.Ct. 25211.
See Judge Roberts' dissent in
Crawford, and Judge Douglas' dissenting opinion on State's
Motion For Rehearing in Montemayor v. State, 543 S.W.2d
93 (1976) where Douglas stated that "[a] good rule of
evidence works both ways.'' Evans, along with Roberts'
dsssent gives us amunition when trial judges attempt to
"whipsaw" us.
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I believe a huge vote of thanks should be given to Marvin Teague for
shouldering the responsibility of summarizing the Court of Criminal
Appeals Decisions for the past years. I think it should be said that
he did an outstanding job, he did it consistently and we all reaped
the benefits. Initially, some thought was given to changing the format;
but because of the overwhelming support which in my opinion was given to
Marvin's format, I do not believe that a good thing should be changed -but simply continued. If any of you have suggestions that you believe
will improve the materials comprising the Significant Decisions Report,
please take the time to let me know what they are so that we can make
this report a significant contribution to your law practice.
IN.
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ordinary briar pipe. This man might
never want to even enter a "head shop,"
but a pipe shop in the mall is safe to be
seen in. It is possible that more dope i s
consumed in briar pipes than our newstyle pipes and bongs.
My point is simple. No matter what
you might imagine a smoking device is
designed for you cannot be sure of what
any one person might smoke or not
smoke in that device. In fact, if we could
invade our customers' privacy in the
head shop and tobacco shop and other
retail outlets. I would expect that head
shops sell a lot less paraphernalia of all
sorts than a combination of other retail
shops.
When I define paraphernalia I am talking after the fact of use; if an instrument
is used with a controlled substance then
that is paraphernalia. I have heard that
hemostats, pliers, and electrical connectors make great roach clips. Head shops
sell these items. Dynamite bongs can be
assembled with no tools in any plumbing
supply shop with PVC pipe and copper
connectors. Head shops sell these items
also. Many smugglers think that garbage
compacters were designed and intended
for use in bulking marijuana into convenient-size bricks. Grocery stores sell rolling
papers, garbage bags for wholesale marijuana sales and sandwich bags for retail
marijuana sales. Now just who is selling
paraphernalia? Well everyone is. What is
paraphernalia? It's everything. It's anything. It's nothing. All you need t o get
high is a pile of leafy material, a source of
fire and lungs to suck up the smoke.
Under the DEA model law a twelveyear-old child can buy a pipe, papers,
matches, anything he might need and
smoke marijuana.

and armed robbers? The tail does not wag
the dog: paraphernalia does not induce
people t o smoke illicit substances. Using
the DEA law or any anti-paraphernalia
law against roach clips i s like using a
baseball bat to swat flies. Our tax money
can be better spent. Our police resources
might better be used t o stop people
from burglarizing head shops. Every
head shop in Fort Worth was burglarized
in the last year. The very idea that a
great state like Texas i s going t o spend
so much time and money t o keep adults
from buying the pipe of their choice
is at best silly and at worst chilling.
The DEA law i s harsh and repressive.
These laws are racist and discriminatory. Blacks and hispanics consume
very little so-called drug paraphernalia.
Governor Clements has stated that mari.
juana i s Texas's number one drug problem. No one cared 100 years ago that
Mexicans smoked marijuana in Texas.
In the 1920s marijuana passed from
black jazz musicians t o white jazz musicians t o white college kids. Only then
was marijuana made illegal. Today
there i s a resurgence of use of marijuana
among white middle class kids supposedly
linked to commercial paraphernalia. So
Governor Clements wants to protect
the white kids. Never mind that the
blacks and hispancis who are discriminated against economically and cannot
afford $50 bongs and $500 per pound
pot are burning their minds out on glue,
paint and gasoline sniffing. He does not
want t o regulate gas cans, just pot pipes.
These laws passed with little understanding of the problems and possible
effects are a danger t o all our civil liberties. These laws really are designed and intended to eliminate a culture, not just
what then is the purpose of these the drug culture at that, but the new lifelaws? They won't stop people from style culture that suggests we can if we
smuggling, growing, selling or smoking. dare explore our inner psyches for new
Everything you need has been available ways of being. Lawmakers cannot be
for hundreds of years in thousands of allowed to charge police with enforcing
retail shops, in thousands of communi.the morality of the majority on a minorties. Are not these lawsan unwarranted ity. The message of the new age of Aquarintrusion on a businessman'stime?
~ ~ ius
~ is d
that .we are free to choose between
ware stores, grocery stores, pharmacies, right and wrong and that the difference
feed and tack stores and record shop is that wrong action harms people, propmanagers and owners don't need more erty, and the environment, and any
regulating
laws,lt isa criminal
misuse
action that harms no one, victimless
crime, should be decriminalized. We have
of
,oower~
.
even eliminate
most no Use for laws that attempt to control
~h~~~laws
paraphernalia, much less eliminate recrea- thought. The free marketplace detertional drug use. why create new trim. mines what ideas are good and bad.
~

inals, life-style retailers, when we have
so many old criminals, murderers, rapists
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MODEL DRUG
PARAPHERNALIA
ACT
Prefatory Note
The Uniform Controlled Substances
Act. drafted by the National Conference
of Commissioners on Uniform State
Laws, has been enacted by all but a
handful of states. The Uniform Act does
not control the manufacture, advertisement, sale or use of so-called "Drug
Paraphernalia." Other state laws aimed
at controlling drug paraphernalia are
often too vaguely worded and too limited
in coverage to withstand constitutional
attack or t o be very effective. As a result, the availability o f drug paraphernalia
has reached epidemic levels. An entire
industry has developed which promotes,
even glamorizes, the illegal use of drugs
by adults and children alike. Sales of drug
paraphernalia are reported as high as
three billion dollars a year. What was a
small phenomenon a t the time the
Uniform Act was drafted has now mushroomed into an industry so well entrenched that it has its own trade magazines and associations.
This model act was drafted, at the request of state authorities, t o enable
states and local jurisdictions t o cope with
the paraphernalia problem. The Act takes
the form of suggested amendments to the
Uniform Controlled Substances Act. The
Uniform Act is extremely well organized.
I t contains a definitional section, an offenses and penalties section, a civil forfeiture section, as well as miscellaneous
sections on administration and enforcement. Instead of creating separate, independent paraphernalia laws, i t seems
desirable t o control drug paraphernalia
by amending existing sections of the
Uniform Controlled Substances Act.
Article I provides a comprehensive
definition of the term "drug paraphernalia" and includes particular descriptions
of the most common forms of paraphernalia. Article I also outlines the more
relevant factors a court or other authority
should consider in determining whether
an object comes within the definition.
Article I I sets out four criminal offenses intended to prohibit the manufacture, advertisement,delivery or use of
drug paraphernalia. The delivery of
paraphernalia t o a minor is made a
special offense. Article I1 clearly de-

fines what conduct is prohibited, and it
specifies what criminal state of mind
must accompany such conduct.
Article I I I provides for the civil seizure
and forfeiture of drug paraphernalia.
Civil forfeiture can be an effective deterrent, particularly t o commercial suppliers
whose capital is invested in inventory.
Civil forfeiture can also be utilized in
circumstances where criminal penalties
seem unjustified.
ARTICLE I
(Definitions1
SECTION (insert designation of definitional section) of the Controlled Substances Act of this state is amended by
adding the following after paragraph
(insert designation of last definition in
section):
"( ) The term 'drug paraphernalia'
means all equipment, products and
materials of any kind which are used.
intended for use. or designed for use, in
planting, propagating, cultivating, growing. harvesting, manufacturing, compounding, converting, producing, processing, preparing, testing, analyzing, packaging. repackaging, storing, containing, concealing, injecting, ingesting, inhaling, or
otherwise introducing into the human
body a controlled substance in violation
of this Act (meaning the Controlled
Substances Act of this state). I t includes,
but is not limited to:
(1) Kits used, intended for use,
or designed for use in planting, propagating, cultivating, growing or harvesting of any species of plant which
is a controlled substance or from
which a controlled substance can be
derived;
(2) Kits used, intended for use, or
designed for use in manufacturing,
compounding, converting, producing,
processing, or preparing controlled
substances;
(3) lsomerization devices used, intended for use, or designed for use
in increasing the potency of any
species of plant which is a controlled
substance;
(4) Testing equipment used, intended for use, or designed for use
in identifying, or in analyzing the
strength, effectiveness or purity of
controlled substances;
(5) Scales and balances used, intended for use, or designed for use in
weighing or measuring controlled substances;

.

I

~

(61 Diluents and adulterants, used,
intended for use, or designed for use
in cutting controlled substances;

(7)Separation gins and sifters used,
intended for use, or designed for
use in removing twigs and seeds from.
or in otherwise cleaning or refining,
marihuana;
(8) Blenders, bowls, containers,
spoons and mixing devices used.
intended for use, or designed for use
in compounding controlled substances;
(9)Capsules, balloons, envelopes
and other containers used, intended
for use, or designed for use in packaging small quantities of controlled
substances;
(101 Containers and other objects
used, intended for use, or designed for
use in storing or concealing controlled
substances;
(11) Hypodermic syringes, needles
and other objects used, intended for
use, or designed for use in parenterally
injecting controlled substances into
the human body;
(121 Objects used, intended for use,
or designed for use in ingesting, inhaling, or otherwise introducing marihuana, cocaine, hashish, or hashish
oil into the human body,such as:
(a) Metal, wooden, acrylic, glass,
stone, plastic, or ceramic pipes
with or without screens, permanent
screens, hashish heads, or punctured metal bowls;
(b) Water pipes;
(cl Carburetion tubes and devices;
(d) Smoking and carburetion
masks;
(el Roach clips: meaning objects used to hold burning material,
such as a marihuana cigarette,
that has become too small or too
short to be held in the hand;
( f l Miniature cocaine spoons,
and cocaine vials;
(g) Chamber pipes;
(h) Carburetor pipes;
(i) Electric pipes;
(j) Airdriven pipes;
(k) Chilams;
".
(I) Bonas:
(m) Ice pipes or chillers.
"In determining whether an object is
drug paraphernalia, a court or other
authority should consider, in addition to
all other logically relevant factors, the
following:
(1) Statements by an owner or by
~

~

anyone in control of the object concerning its use;
(2) Prior convictions, i f any, of an
owner, or of anyone in control of the
object, under any state or federal law
relating to any controlled substance;
(31 The proximity of the object,
in time and space, to a direct violation of this Act;
(41 The proximity of the object
to controlled substances;
(5) The existence of any residue
of controlled substances on the object;
(6) Direct or circumstantial evidence of the intent of an owner, or
of anyone in control of the object,
to deliver it to persons whom he
knows, or should reasonably know,
intend to use the object t o facilitate
a violation of this Act; the innocence
of an owner, or of anyone in control
of the object, as to a direct violation
of this Act shall not prevent a finding
that the object is intended for use, or
designed for use as drug parapheranlia;
(7) Instructions, oral or written,
provided with the object concerning
its use;
(81 Descriptive materials accompanying the object which explain or
depict its use;
(9)National and local advertising
concerning i t s use;
(101 The manner in which the object is displayed for sale;
(11IWhether the owner, or anyone
in control of the object, i s a legitimate
supplier of like or related items to
the community, such as a licensed
distributor or dealer of tobacco
products;
(12) Direct or circumstantial evidence of the ratio of sales of the
object(s) t o the total sales of the
business enterprise;
(13) The existence and scope of
legitimate uses for the object in the
community;
(141 Expert testimony concerning
its use."
ARTICLE II
(Offenses and Penalties)
SECTION (designationof offenses and
penalties section) of the Controlled Substances Act of this state is amended by
adding the following after (designation
of last substantive offense):
"SECTION (A) (Possession of Drug
Paraphernalia)
It is unlawful for any person to
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use. or to possess with intent to use,
drug paraphernalia t o plant, propagate,
cultivate, grow, harvest, manufacture,
compound, convert, produce, process.
prepare, test, analyze, pack, repack,
store, contain, conceal, inject, ingest,
inhale, or otherwise introduce into
the human body a controlled substance in violation of this Act. Any
person who violates this section is
guilty of a crime and upon conviction
may be imprisoned for not more than
( , fined not more than ( 1, or
both."
"SECTION (8) (Manufacture or Delivery of Drug Paraphernalia)
I t is unlawful for any person to
deliver, possess with intent t o deliver,
or manufacture with intent to deliver,
drug paraphernalia, knowing, or under
circumstances where one reasonably
should know, that it will be used to
plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test,
analyze, pack, repack, store, contain,
conceal, inject, ingest, inhale, or otherwise introduce into the human body a
controlled substance in violation
this Act. Any person who violates
and
this section is guilty of a crime
upon conviction may be imprisoned
for not more than ( ), fined not
more than ( ), or both."
"SECTION (C) (Delivery of Drug
Paraphernalia to a Minor)
Any person 18 years of age or over
who v~oiatesSection (8) by delivering drug paraphernalia to a person
under 18 vears of aoe
- i c- a- t least
* whn
three years his iunior is guilty of a
special offense and upon conviction
may be imprisoned for not more than
( ), fined not more than ( ), or
both "

Taken from Axelle Fortier's poster '26 Selections from the Best of Black's
Law Dictionary." Reprinted with p@rmisionfrom Attorneys Book Company, 703 South B Streat, San Mateo, Ca. 94401.

ARTICLE Ill
essentially, to produce, package, store,
(Civil Forfeiture)
test or use illicit druqs. The words "ewiaSECTION (insert designation of civil ment, products andmaterials" shauld be
forfeiture section) of the Controlled interpreted according to their ordinary or
Substances Act of this state is amended dictionary meanings. '
Although this definition may appear
t o provide for the civil seizure and forfeiture of drug paraphernalia by adding too general in its wording, or too broad
the following after paragraph (insert in its scope, there are so many forms of
designation of last category of forfeitable drug paraphernal~athat any attempt to
define the term in more specific language
property):
"( ) all drug paraphernalia as de- would guarantee major loopholes in the
fined by Section ( ) of this Act."
Act's coverage. The courts have repeatedly recognized that there are practical
COMMENT (ARTICLE I)
limitations in drafting legislation. Where
Drug paraphernalia laws are most the subject matter of a statute does not
often attacked because they are too lend itself to exact description, the use
vaguely worded. They seldom explain of general language does not make the
what is meant by the term paraphernalia. statute unconstitutionally vague. United
They do not indicate whether it i s in States v. Petrillo, 332 US. 1, 67 S.Ct.
the use, or the possession, or the sale of 1538 (1947). And see United States v.
"SECTION (D) (Advertisement of
paraphernalia that is prohibited. More- Ryan, 284 US. 167, 52 S.Ct. 65 (1931).
Drug Paraphernalia)
over, they are usually silent on the
To insure that innocently possessed
It is unlawful for any person to
criminal state of mind that must accomobjects are not classified as drug paraplace in any newspaper. magazine,
pany the prohibited conduct. This dehandbill. or other publication any prives an individual of fair warning as phernalia, Article I makes the knowledge
or criminal intent of the person in control
advertisement, knowing, or under cirto what the law forbids. I t also vests
of an object a key element of the definicumstances where one reasonably
too much dbscretion in authorities to tion. When an object is controlled by
should now, t h a t t h e purpose of the
determine what property and what acti- people who use it illegally, or who inadvertisement, in whole or in part, is
vities are controlled.
tend to use it illegally, or who design or
t o oromote the sale of obiects designkd or intended for use'as drug DEFINITION OF DRUG PARAPHER- adirpt it for illegal use, the object can be
subject to control and the people subparaphernalia. Any person who v~o- NALIA
lates this section is guilty of a crime
Article I of the model act, in contrast. jected to prosecution, Article I requires,
and upon conviction may be im- defines "drug paraphernalia" as equip- therefore, that an object be used, inprisoned for not more than ( ), ment, products, and materials used. tended for use, or designed for use in
fined not more than ( ). or both." intended for use, or designed for use, connection with illicit drugs before it
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can be controlled as drug paraphernalia.
Actual use of an object to produce.
package, store, test or use illicit drugs
need not always be shown. A n object
is considered to be drug paraphernalia
whenever the person in control intends
it for use with illicit drugs. This intent
may be a generalized one, not necessarily
pinpointing a specific time and place of
future use. See Palmer v. State, 14
Md.App. 159, 286 A.2d 572 (1972).
It can be proved directly such as by admissions of the person in control, or indirectly through circumstantial evidence.
It should be noted that the person i n
immediate control of an object need not
intend t o use it personally in connection
with drugs. It is enough i f he holds the
object with the intent to make it available
to persons whom he knows will use it
illegally. See United States v. 2265 OneGallon Paraffined Tin Cans, 260 F.2d
1 0 5 6 t h Cir. 1958).
Objects whose sole, or at least dominant purpose is to produce, package,
store, test or use illicit drugs are considered to be "designed" for such use. A
rebuttable presumption exists that these
objects are intended for use for the purpose for which they are designed. See
Israel v. United States, 63 F.2d 345
(3rd Cir. 1933). As such, they are presumed t o be drug paraphernalia. Isomerization devices designed for use in increasing the THC content of marihuana
provide a good example.

Act. But each activity necessarily includes
the possession of illicit drugs, which is a
violation of both laws.

MANUFACTURE OR DELIVERY OF
DRUG PARAPHERNALIA
Suppliers who furnish goods or services knowing they will be used to
facilitate a crime are not immune from
liability. There are no legal obstacles to
punishing suppliers who knowingly or
recklessly aid their customers t o commit
crimes. This is true whether the objects
or services are restricted, or peculiarly
suited for illegal use, such as a still, a
gun, morphine or stolen goods. See
Direct Sales Company v. United States,
319 U.S. 703, 63 S.Ct. 1265 (1943);
Backun v. United States. 112 F.2d 635
(4th Cir. 1940); Israel v. United States,
63 F.2d 345 (3rd Cir. 1933); Weinstein
v. United States, 293 F. 388 (1 Cir.
1923); and Commonwealth v. Stout,
356 Mass. 237, 249 N.E.2d 12 (1969).
It is also true when the objects or services have widespread legitimate uses in
the community, such as sugar, rye, yeast,
grapejuice, rubbing alcohol or a telephone
answering service. See United States v,
Ragland, 306 F.2d 732 (4th Cir. 1962);
Chapman v. United States, 271 F.2d
593 (5th Cir. 1959); United Cigar Whelan
Stores Corp. v. United States. 113 F.2d
340 (9th Cir. 1940); Vukich v. United
states. 28 F.2d 666 (9th Cir. 1928);
United States v. Burnett, 53 F.2d 219
(W.D. Ma. 1931); and People v. Lauria,
251 Cal. App.2d. 471 (1967).
Section 8 makes it a crime to: (i) deCOMMENT (ARTICLE I l l
POSSESSION OF DRUG PARAPHER- liver, possess with intent to deliver, or
manufacture with intent to deliver an
NALIA
Section A makes it a crime to: (i) pos- object; (ii) classifiable as drug parasess an object; (ii) classifiable as drug phernalia, (iii) knowing, or under cirparaphernalia; (iii) with the intent to use cumstances where one reasonably should
that object, essentially, to produce, know, that it will be used, essentially,
package, store, test or use illicit drugs to produce, package, store, test or use
in violation of the Controlled Substances illicit drugs in violation of the Controlled
Act of the state. Section A does not make Substances Act o f the State. The term
the mere possession of an object capable "deliver" has the same basic meaning atof use as drug paraphernalia a crime. tributed t o it by the Uniform Controlled
Section A does not make the mere in- Substances Act; namely, the actual,
tent to violate the drug laws a crime. constructive, or attempted transfer from
It is the possession of drug paraphernalia one person to another, whether or not
accompanied by an intent to use it to there is an agency relationship. The term
violate the drug laws that Section A for- "manufacture," appearing in the phrase
bids. Innocent citizens have nothing to "manufacture with intent to deliver," i s
fear from Section A.
used in a general sense to express the
It must be noted here that the activi- entire process by which an object is made
t i e s of storing, testing and using illicit ready for sale in open commerce, indrugs are not in themselves violations of cluding designing, fabricating, assembling,
either the Uniform Controlled Substances packaging and labeling. See Danovitz v.
Act or the federal Controlled Substances United States, 281 US. 389, 50 S.Ct.

344 (1930).
The knowledge requirement of Section
6 is satisfied when a supplier: (i) has
actual knowledge an object will be used
as drug paraphernalia; (ii) is aware of a
high probability an object will be used as
drug paraphernalia; or (iii) is aware of
facts and circumstances from which he
should reasonably conclude there is a
high probability an object will be used as
drug paraphernalia. Section 8 requires
a supplier of potential paraphernalia to
exercise a reasonable amount of care.
He need not undertake an investigation
into the intentions of every buyer, but
he is not free to ignore the circumstances
of a transaction. Suppliers of objects
capable o f use as paraphernalia may
not deliver them indiscriminately. Since
each element of Section 8 must be
proven beyond a reasonable doubt,
legitimate prudent suppliers will not be
affected b y this section.
ADVERTISEMENT OF DRUG PARAPHERNALIA
Section D makes it a crime to: (i) advertise an object; (ii) classifiable as drug
paraphernalia; (iii) knowing, or under
circumstances where one reasonably
should know, that the purpose of the advertisement is to promote the sale of the
object for use, essentially, to produce,
package, store, test or use illicit drugs.
Only printed advertisements promoting the sale of objects for use as paraphernalia are prohibited. The nonprinted
media, including radio and television, is
not affected. Printed matter criticising
the drug laws, glorifying the drug culture,
glamorizing the use of drugs, or providing information or instructions on
illicit drugs is not affected. The target of
this Section is commercial advertising.
Unlike so.called "printer's ink" s t a t utes, which exempt printers and publishers from their coverage, Section D
contains no exemptions. It applies t o
anyone who prints or publishes paraphernalia advertisements, and to anyone
who causes these advertisements t o
be printed or published. For this reason,
it uses the general terms "any person"
and "to place."
The knowledge requirement of Section
D i s satisfied when the person placing
the advertisement: (i) has actual knowledge it is promoting the sale of objects
for use as drug paraphernalia; (ii) is
aware of a high probability it is promoting the sale of objects for use as drug
(Continued on p. 541
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Prepared by
Matthew B. Jones
TGDLA Briefing Clerk
The following memos are on file in

t h e TCDLA office. Requests for memos

should be addressed t o Matthew B. Jones
a t the Association office. Cost for postage
and handling: $5.00 (plus $.07 per page)
f o r members or their partners: $15.00
(plus $.07 per page) for nonmembers.
C l V l L COMMITMENT
18. Procedure for securing the commitment of a convicted felon t o a state
mental health care facility.
C l V l L LAW PROJECT
l l a . A corporation's eligibility t o recover both actual and exemplary damages
from a tortfeasor.
11b. General plea of privilege explanation-what happens when one of multiple
defendants successfully asserts a plea of
privilege?
CORROBORATING ACCOMPLICE
TESTIMONY
14. Sufficiency of evidence necessary
t o corroborate the testimony of an accomplice witness t o a homicide.
ELEMENTS OF PROOF
2. Evidentiary burden on the state,
the elements of proof in the offense of
forgery by passing.
15. Classification of nun-chaku (in
Texas pronounced "nun.chucks") sticks
as a dangerous weapon.
ENHANCEMENT
6.a. I n an indictment, can the date
o f sentencing be entered as the date of
conviction for enhancement purposes?
7. Enhancement of Class C assault to
Class B assault, when committed by an
employee o f a nursing home upon a
patient. Does 522.01 (b) and (c), V.T.C.
A.P.C. violate the equal protection
clause?
10. lmproper enhancement allegation
of both a prior Art. 6701 L-2 misdemeanor conviction and a prior Art. 6701 L-2
felony conviction in the same indictment.
EXCLUSION OF EVIDENCE
6.b. Does a delay by the D.P.S. i n the
testing of a blood sample render that
blood sample inadmissible?
8. Dade County, Florida case where
radar speed gun was proven defective.

4. Expunction of record under Article
55-is a misdemeanor probationer (unsupervised) eligible upon completion of
EXPUNCTION
the probationary period?
4. Expunction of record under Article
16. Failure to formally pronounce
55-is a misdemeanor probationer (un- sentence, or terms of probation, upon a
supervised) eligible upon completion of defendant and the effects on a subsethe probationary period?
quent motion t o revoke probation.
5. Expunction of record under Arti- SEARCH AND SEIZURE
cle 55-general explanation of who is
1. Proper defense against a fatally
eligible.
defective indictment, in which there was
GUILTY PLEA
a one year delay between receipt of the
3. The "continuing legal process" informant's tip, and issuance of the
nature of a probation order-is it a con- search warrant.
viction, final or otherwise?.
12. Legality of search of defendant.
INDICTMENTS
not named in the search warrant, who
1. Proper defense against a fatally entered the premises named in the wardefective indictment, in which there was rant during the search.
a one year delay between the informant's SPEEDY TRIAL
tip, and the issuance of the search war17.a. The right of an incarcerated perrant.
son to a speedy trial for subsequent of6.a. In an indictment, can the date of fense (in this case, committed in prison).
sentencing be entered as the date of con17.b. Can this defendant claim a right
viction for enhancement purposes?
to an appeal bond?
9.a. State's burden t o prove exact
amount o f felony damage alleged i n an
indictment.
We solicit appellate briefs prepared
9.b. Allegation o f specific amount
between $200 and $10,000, limits the by members of the Association which
state to prosecution for a third degree achieved success in getting convictions
overturned by the Texas Court of Crimifelony.
10. lmproper enhancement allegation nal Appeals. Briefs received in the preof both a prior Art. 6701 L-2 misdemean- ceding month will be synopsized i n each
or conviction and a prior Art. 6701 L-2 issue of the VOICE (along with the
felony conviction in the same indictment. author's name). Cost for postage and
19. Support for motion to quash a handling: $5.00 (plus $.07 per page)
capital murder indictment for failure t o for members; $15.00 (plus $.07 per
allege the proper offense: State failed t o page) for nonmembers.
State o f Texas v. Martin Delgadoallege a single course of conduct. which is
required by Art. 19.03(a)(2), Vernon's The Brief on Giving Notice o f Appeal
after the Expiration of the 10 Days
Ann.P.C.
Mentioned
in Article 44.08fcl, V.A. C.C.P.
ORGANIZED CRIME STATUTE
Defendant's
trial briefs were submitted
20[a) Rights of a defendant to discovery of state's evidence i n an organized t o the 93rd District Court of Hidalgo
County, Texas. The Brief argues that for
crime-conspiracy prosecution.
20(b) Support for motion to quash reason of ''good cause," which is supthe indictment for failure to properly ported by sufficient evidence at the trial
allege an offense and for failure to (from an affidavit or sworn testimony).
give the defendant adequate notice of a trial court may permit a defendant t o
the charges against him [i.e., the state give notice of appeal after the 10-day
did not set out the facts explaining the statutory limit. When permission is
offense which he is alleged to have granted, an indigent appellant i s s t i l l
entitled t o a complete record on appeal.
committed].
The second trial brief is the Brief on
20(c) Evidentiary requirements upon
Insufficiency
o f Evidence o f Pecuniary
the state t o prove up a conspiracy
[note: the case law behind this issue is Loss. The defendant was charged with
from the 5th Circuit Court of Appeals1 . criminal mischief (T.P.C. §28.03(b)(4)
(A): damage t o property of the value
PROBATION
3. The "continuing legal process" between $200 and $10,000). However,
nature of a probation order-is it a con- the state figured the value to be $306,
/Continued on p. 531
viction, final or otherwise?
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IN THE BRIEF BANK

I

CENTER FOR
DEFENSE SERVICES

I N THE HOUSE OF
REPRESENTATIVES
March 19, 1980
Mr. Rodino (by request) introduced the
following bill; which was referred to the
Committee on the Judiciary
A BILL
To establish a Center for Defense Services,
and for other purposes.

I

i

I

Be it enacted b y the Senate a n d House
of Representativeso f the Unitedstates of
America in Congress assembled, That this
Act may be cited as the "Center for Defense Services Act."
FINDINGS AND PURPOSES
SEC. 2.(a) The Congress finds that(1) the Constitution of the United
States requires the effective assistance
of counsel for individuals financially
unable t o afford counsel in any State
court proceeding which seeks t o deprive an individual of liberty;
(2) significant disparities exist in
the quality and effectiveness of defense services for individuals financially unable t o afford counsel in
State courts throughout the United
States;
(3) these disparities can result in
depriving individuals of their constitutionally guaranteed right to effective assistance of counsel; and
(4) Federal financial assistance is
desirable t o assure the provision of
adequate defense services throughout
the United States.
(b) It is therefore the declared policy
of the Congress t o aid State and local
efforts t o promote the fair administration
of criminal justice in State court proceedings and the uniform provision of
effective, independent, and high quality
defense services t o individuals financially
unable t o afford counsel.
DEFINITIONS
SEC. 3. As used in this Act, the term(1) "Center" means the Center for
Defense Services;
(2) "Board" means the Board of
Directors of the Center;
(3) "program" means any corporation, entity, or other organization

whether public or private, which provides or seeks to provide defense
services or assists or seeks to assist
in the provision of such services;
(4) "State" means any State of
the United States, the District of
Columbia, the Commonwealth of
Puerto Rico. the Virgin Islands, Guam,
American Samoa, the Trust Territory
of the Pacific Islands, and any other
territory or possession of the United
States;
(5) "defense services" means any
legal, investigative, expert, dispositional, or other services or assistance
necessary t o effective representation
of any individual accused of a criminal
offense, or necessary t o secure or
protect the rights of individuals who
are eligible clients, and includes legal
assistance t o any eligible client who is
incarcerated;
(6)"eligible client" means any individual who is financially unable t o
afford defense services(A) who is subject t o a process
which may result i n the loss or continued deprivation of liberty or the
imposition of a legal disability of a
criminal or punitive nature, or
(B) who is incarcerated; and
(7) "nationally recognized standards" means standards approved by
the Center or the Board as acceptable
guidelines for the provision o f defense
services. The approved standards shall
be based on those promulgated by national organizations concerned with
the improvement of defense services
nationally.
ESTABLISHMENT OF CENTER
SEC. 4.(a) There is established in the
District of Columbia a private nonmembership nonprofit corporation, which
shall be known as the Center for Defense
Services.
(b) The Center shall maintain its principal office in the District of Columbia
and shall maintain therein a designated
agent t o accept service o f process for the
Center. Notice t o or service upon the
agent shall be deemed notice t o or service upon the Center.
(c) The Center, and any program
which receives support from the Center,
shall be eligible t o be treated as an or-

ganization described in section 501(c)(31
of the Internal Revenue Code of 1954,
which is exempt from taxation under
section 501(a) of such Code. If such treatment is conferred i n accordance with
those sections, the Center and all programs receiving support from the Center
shall be subject t o all provisioins of the
Internal Revenue Code of 1954 relevant
t o the conduct of organizations exempt
from taxation.
(d) Except as otherwise specifically
provided i n this Act, the Corporation
shall not be considered a department,
agency, or instrumentality of the Federal
Government.
GOVERNING BODY
SEC. 5.(a) The Center shall have a
Board of Directors consisting of seventeen voting members t o be appointed by
the President within six months from the
date of enactment of this Act, b y and
with the advice and consent of thesenate,
of whom no more than nine shall be of
the same political party. A majority shall
be members of the bar of the highest
court of any State, and at least five members of the Board shall have had substantial experience in providing organized
defender services. A t least five shall be
individuals other than lawyers, of whom
a t least two shall be individuals financially unable t o afford defense services.
The Board members shall be individuals
committed t o the principle of providing
defense services free from unwarranted
judicial or political influence and t o the
findings and purposes set forth in section
2 of this Act.
(b) The term of office of each member
of the Board shall be three years, except
that six of the members first appointed
shall be designated b y the President a t
the time of appointment to serve a term
of two years, and five of the members
first appointed shall be designated b y t k
President at the time o f appointment to
serve until the successor t o such member
has been appointed and confirmed. The
term of each of the members first appointed shall be computed from the date
of the first meeting of the Board. The
term of each member subsequently appointed shall be computed from the date
of termination of the preceding term.
Any member appointed t o f i l l a vacancy
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occurring prior to the expiration of the
term for which such member's predecessor was appointed shall be appointed for
the remainder of such term.
(c) Members of the Board shall serve
without compensation, but shall be reimbursed for actual and necessary expenses incurred in the performance of
their official duties.
(dl Each member of the Board shall be
entitled t o one vote. A simple majority
of the membership shall constitute a
quorum for the conduct of business.
The Board shall act upon the concurrence of a simple majority of :he membership present and voting.
(e) The members of the Board shall
not, by reason of such membership, be
deemed officers or employees of the
United States.
(f) The President shall select from
among the voting members of the Board
a chairperson, who shall serve for a oneyear term. Thereafter, the Board shall
annually elect a chairperson from among
its voting members.
(g) A member of the Board may be
removed by a vote of ten members for
persistent neglect of, or inability t o discharge, duties, or for offenses involving
moral turpitude, and for no other cause.
(hl No member of the Board may participate in any decision, action, or recommendation with respect t o any matter
which directly benefits such member or
pertains specifically t o any firm or organization with which such member has
been associated during the period that he
or she has been a member of the Board or
within a period of two years prior t o his
or her appointment t o the Board.
(i) All meetings of the Board and of
any executive committee of the Board
shall be open to the public and shall be
subject t o the requirements and provisions of section 552b of title 5, United
States Code (relating to open meetings).
(j) The Board shall meet a t least four
times during each calendar year.
OFFICERS AND EMPLOYEES
SEC. 6.(a)(l) The Board shall appoint
as executive director of the Center an
attorney who has had substantial experience in a defense services program. The
executive director shall be a nonvoting
ex officio member of the Board. The executive director for the Center may not
receive any salary or other compensation for services from any source other
than the Center during his or her period
of employment by the Center, except as

authorized by the Board. The executive
director shall serve for a term of five
years and may be reappointed. He or she
may be removed only for good cause by
a majority vote of the Board.
(2) The Board may appoint such other
officers as the Board determines t o be
necessary. The officers shall be appointed
without regard to the provisions of
title 5, United States Code, governing
appointments in the competitive service. Officers and employees of the Center shall be compensated at rates determined by the Board, but not in excess
of the rate of level Ill of the Executive
Schedule specified in section 5316 of
t i t l e 5, United States Code.
(b) The executive director of the
Center, subject t o general policies established by the Board, may appoint and
remove such employees of the Center as
he or she determines necessary to carry
out the purposes of the Center.
(c) NO political t e s t or political qualification shall be used in selecting, appointing, promoting, or taking any other
personnel action with respect to any
officer, agent, or employee of the Center.
or in selecting or monitoring any program
receiving financial assistance under the
Act.
POWERS
SEC. 7.(a) The Center shall have all
necessary power and authority(1) to make grants and contracts
to programs for the purpose of providing defense services t o eligible clients
which substantially comply with nationally recognized standards to eligible clients under this Act;
(2) to provide directly, or to make
grants or contracts for, research, or
other technical assistance, and to make
grants or contracts for training and
model demonstration projects in furtherance of the purposes of this Act;
(3) to provide directly, or to make
grants or contract, for the review,
monitoring, and evaluation of the
provision of defense services, whether
or not furnished by a recipient of
funds from the Center; and
(4) to make such other grants or
contracts or take such other action as
may be necessary t o carry out the
purposes and provisions of this Act.
(b) The Center is authorized t o accept
in the name of the Center, and employ
or dispose of in furtherance of the purposes of this Act, any money or property,
real, personal, or mixed, tangible or in-
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tangible, received by gift, devise, bequest,
or otherwise.
(c) In furtherance of and to the extent consistent with provisions of this
Act, the Center may exercise the powers
conferred upon a nonprofit corporation
by the District of Columbia Nonprofit
Corporation Act (other than section
1005(0) of title 29 of the District of
Columbia Codel.
(d) The Center shall promulgate rules,
regulations, and guidelines t o carry out
the provisions and purposes of this
Act. Those regulations shall include
provision for substantial participation and
advice from eligible clients in the decision-making process of defense services
programs receiving assistance under this
Act. Notice and reasonable opportunity
for comment shall be given t o interested
parties prior to issuing such rules, regulations, and guidelines, and all such rules,
regulations, guidelines, and instructions
shall be published in the Federal Register
at least thirty days prior to their effective
date.
GRANTS AND CONTRACTS

SEC, 8,(a) With respect to grants or
contracts in connection with the provi.
sion of defense services t o eligible clients
under this Act, the Center(1) shall seek to encourage State
and local governments t o maintain
and increase their level of funding for
defense services which substantially
comply with nationally recognized
standards pertaining t o the provision
of defense services;
(2) may require matching funds
of a recipient of a grant or contract
under this Act;
(3) shall seek t o improve the
quality of defense services provided
t o eligible persons, insure the integrity
of the attorney-client relationship,
and protect the adversary process;
(4) shall insure that every program
receiving financial assistance under this
Act or predecessor authority under
this Act which files with the Center
a timely application for refunding is
provided interim funding necessary t o
maintian its current level of activities
until (A) the application for refunding has been approved and funds
pursuant thereto received, or (6) the
application for refunding has been
finally denied in accordance with section 10 of this Act; and
(5) shall require recipients of grants
and contracts under this Act to keep

records with respect to funds so provided and shall reserve the right of
access to such records at all reasonable
times for the purpose of insuring
compliance with the grant or the terms
and conditions upon which financial
assistance was provided.
(b) Copies of all reports pertinent to
the evaluation, inspection, or monitoring of any program shall be maintained
in the principal office of the Center for a
period of at least five years subsequent
to such evaluation, inspection, or monitoring. Such reports shall be available
for public inspection during regular
business hours, and copies shall be furnished. upon request, to interested parties
upon payment of such reasonable fee as
the Center may establish. Nothing in this
section shall be interpreted to permit
any violation of client confidentiality
or any other interference with the attorney-client relationship which is inconsistent with the Code of Professional
Responsibility and opinions thereunder.
AUDITS
SEC. 9.[a)(l) The accounts of the
Center shall be audited annually. Such
audits shall be conducted in accordance
with generally accepted auditmg standards b,y independent certified public accountants who are certified by a regulatory authority of the jurisdiction in
which the audit is undertaken.
(2) The audits shall be conducted at
the place or places where the accounts of
the Center are normally kept. All books,
accounts, financial records, reports, files,
and other papers or property belonging
to or i n use by the Center and necessary
to facilitate the audits shall be made available to the person or persons conducting
the audits. The full facilities for verifying
transactions with the balances and securities held by depositories, fiscal agents,
and custodians shall be afforded to any
such person.
(3) The report of the annual audit
shall be filed with the General Accounting Office and shall be available for public
inspection during business hours at the
principal office of the Center.
(b)(l) In addition to the annual audit,
the financial transactions of the Center
for any fiscal year during which Federal
funds are available to finance any portion
of i t s operations may be audited by the
General Accounting Office i n accordance
with such rules and regulations as may be
prescribed by the Comptroller General
of the United States.
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(2) Any such audit shall be conducted
at the place or places where accounts of
the Center are normally kept. The representatives of the General Accounting
Office shall have access to all books.
accounts, financial records, reports, files,
and other papers or property belonging
to or in use by the Center and necessary
to facilitate the audit. The full facilities
for verifying transactions with the balances and securities held by depositories,
fiscal agents, and custodians shall be afforded to such representatives. All such
books, accounts, financial records, reports, files, and other papers, or property
of the Center shall remain in the possession and custody of the Center throughout the period beginning on the date such
possession or custody commences and
ending three years after such date, but
the General Accounting Offlce may require the retention of such books, accounts, financial records. reports, files,
papers, or property for a longer period
under section 117(b) of the Accounting
and Auditing Act of 1950 (31 U.S.C.
67(b)).
(3) A report of such audit shall be
made by the Comptroller General to the
Congress and t o the Attorney General.
together with such recommendations
with respect thereto ,as he shall deem
advisable.
(c)(l) The Center shall conduct, or
require each grantee, contractor, person,
or entity receiving financial assistance
under this Act to provide for, an annual
fiscal audit. The report of each such audit
shall be maintained for a period of at
least five years at the principal office of
the Center.
(2) The Center shall submit to the
Comptroller General of the United States
copies of such reports, and the Comptroller General may, in addition, inspect
the books, accounts, financial records,
files, and other papers or property belonging to or in use by such grantee,
contractor, person, or entity, which relate to the disposition or use of funds received from the Center. Such audit reports shall be available for public inspection during regular business hours. at
the principal office of the Center.
(d) No audit conducted pursuant to

this section shall be conducted in a manner which violates the confidentiality
of information privileged under the attorney-client privilege.
TERMINATION AND SUSPENSION
SEC. 10.(a) The Center shall promulgate and publish procedures to ensure
that(1) financial assistance under this
Act shall not be suspended unless the
recipient program has been given
reasonable notice and opportunity to
show cause why such action should
not be taken; and
(2) financial assistance under this
Act shall not be terminated, an application for refunding shall not be
denied, and a suspension of financial
assistance shall not be continued for
longer than thirty days, unless the recipient program has been afforded
reasonable notice and opportunity for
a timely, full, and fair hearing before
an impartial hearing officer.
(b) The Board shall establish procedures for appeal and review of the
hearing officer's decision. Financial assistance to the recipient shall continue until
the Board has rendered a final decision
on the appeal.
AUTHORIZATION
SEC. ll.(a) There are authorized to
be appropriated for the purpose of carrying out the activities of the Center such
sums as may be necessary for fiscal year
1981 and each of the two succeeding fiscal years. The first appropriation may b e
made available to the Center at any time
after nine or more members of the
Board have been appointed and qualified.
(b) Funds appropriated pursuant to
this section shall remain available until
expended.
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BOARD OF DIRECTORS MEETING
TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION
October 4,1980
Houston
The meeting was called to order at
9:10 a.m. by President Robert D. Jones.
The roll wascalled. Aquorum waspresent.
MEMBERS PRESENT-Robert D. Jones,
Charles M. McDonald, Clifford Brown,
Thomas Sharpe, Jan Hemphill. Stephen
Capelle, Richard Anderson, Jim Bobo,
Antonio Cantu, Eugene deBullet, Woody
R. Denson, Louis Dugas, W.V. Dunnam,
F.R. "Buck"
Files, Michael Gibson,
Gerald Goldstein, Ron Goranson, Grant
Hardeway, Clif Holmes, Knox Jones,
Edward Mallett, J.C. "Rusty" O'Shea,
C.W. "Robin" Pearcy, Eduardo Rodriguez, Larry Sauer, Marvin 0. Teague.
Stanley Topek, Robert Turner, Stanley
Weinberg, M.P. "Rusty" Duncan, Jim
Kreimeyer, David Spencer, David Bires,
Tim Evans, Joseph Connors, Dennis
McGill, Weldon Holcomb,EmmettColvin.

BOARD APPOINTMENT
President Bob Jones appointed F.R.
"Buck" Files, Jr., Tyler, as a director
following the resignation of Ray Caballero. Clif Brown made the motion;
J.C. "Rusty" O'Shea seconded it. The
appointment was unanimously approved.
MEMBERSHIP DRIVE
Thirty new members joined the organization in the Houston membership
drive. The drive was worked by teams
composed of the following members:
Robert Turner, Bob Jones, Larry Sauer,
David Bires, Robin Pearcy, Tim Evans,
Rusty Duncan, Jan Hemphill, Jim Bobo,
and Grant Hardeway.

SIGNIFICANT DECISIONS REPORT
President Bob Jones reported that
Emmett Colvin, chairman of the eommittee to find a replacement for Marvin
Teague as editor of the "Significant
MEMBERS ABSENT-William F. Alexan- Decisions Report" of the VOICE for the
der, Cecil W. Bain, Russell Busby, Allen Defense, and members of that commitCazier, Anthony Constant. Don Dailey. tee had met by conference call. Upon
Richard Harrison. Oliver Heard, Jr., Arch recommendation of the committee PresiC. McColl, Ill, Pat Priest. Charles Ritten- dent Jones appointed as editor, Kerry
berry, Michael Thomas, Ron Zipp, Jim FitzGerald of Dallas, and as associate
Pons, Bill Wood, Jack Beech, Herman editors Arch C. McColl. Ill and David
Gotcher, Charles Carver.
Botsford, both of Dallas. Bob Jones asked
that the Board approve the appointments,
REASONS FOR ABSENCESand the continuation of the "Significant
Anthony Constant-taking specialization Decisions Report" portion of the magaexam.
zine. A motion to that effect was made
Oliver Heard-attending the TTLA'Semi- by C.W. "Robin" Pearcy with a second
nar at Sea."
by Steve Capelle. The motion carried
Arch C. McColl, Ill-family plans.
unanimously.
Ron Zipp-out of town.
CRIMINAL DEFENSE LAWYERS
Bill Wood-on vacation.
PROJECT FUNDING COMMITTEE
Clif Holmes reported that the C.D.L.P.
GUESTS PRESENT-Local members,Walter Boyd and Ronnie Harrison, Sally Funding Committee had met and that
Young, and Bill Habern of the Criminal Richard Anderson had been named
Defense Lawyers Project, secretaries of chairman. Mr. Anderson reported on the
Marvin Teague, Linda Patino and Jo Ann work of the committee. The following
items were reported and discussed: 1. An
Palmer.
evaluation of the budget for a proposed
continuing legal education program for
APPROVAL OF MINUTES
The minutes of the July 26, 1980 TCDLA; 2. Articles of Incorporation for
Austin Board of Directors meeting min- the Texas Criminal Defense Lawyers
utes were approved without reading on a Educational Foundation, Inc.; and 3. Bymotion b y Clif Holmes, with a second by Laws for the Texas Criminal Defense
Steve Capelle. The minutes from the Lawyers Educational Foundation, Inc.
August 16, 1980 Executive Committee Mr. Anderson reported that the committee had met tn his office in Dallas
meeting were also approved.
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with the following members attending:
Clif Holmes, Arch C. McColl, Ill, David
Spencer, Dave Sheppard, and Clifford
Brown. Since LEAA funding to the
Criminal Defense Lawyers Project will
effectively end with the Criminal Trial
Advocacy Institute in Huntsville in March
1981, the committee was to determine
whether it was feasible for TCDLA to
take over the C.D.L.P. once the funding
runs out. It was reported that a statute
had been proposed by the Criminal
Justice Division of the Governor's Office
which would provide continued funding
from increased court costs.
Richard Anderson stated that h e had
engaged the services of Sally Young to
do an evaluation o f the last year's budget
of the Criminal Defense Lawyer's Project
to determine what items could be cut
out, which could be narrowed down to
lower the costs involved, and what the
anticipated income of the project from
materials now being printed and sold
would be. She was also asked for sup
gestions on how to better implement the
project, and to give an estimate of how
much funding was needed, and how much
the Association could count on losing or
gaining should the TCDLA take over the
project as it now is operated. She also
gave suggestions on how to better operate
the C.D.L.P., to become a financially
secure project, and sustain itself. The
areas of main concern were the publications, which will become outdated if there
is no one to update these materials. The
possibility of changing the content of
project seminars to more specialized
topics was discussed. Specialized programs would attract not only the younger
lawyer, but also the more experienced
lawyer. Also discussed was the aspect of
approaching various foundations for beginning funding, and support money for
the implementation of the proposed
Texas Criminal Defense Lawyers Edum
tional Foundation, Inc. The By-Laws and
Articles of lncorporation proposed for
this foundation are basically patterned
after the foundation that the judges of
the State of Texas have set up.
The committee felt that they should
present the material to the Board, and
discuss the proposition of going ahead

1

such. This motion was seconded by during December.
Ed Mallett then introduced Mr. Noble
Weldon Holcomb. The motion passed
unanimously. Tom Sharpe moved the Dunson, president of the Texas Tobacco
motion be amended to require that Accessory Trade Association. He operates
any and all mention to shareholders in the largest and oldest permanent head
the proposed Articles be deleted. Clif shop in Austin, and presented his opHolmes accepted this amendment to his position to anti-paraphernalia statutes.
motion, which was included without ob- The entire text of his speech will be carjection. Clif Holmes then moved to con- ried in the November, 1980 issue of the
tinue this committee with the present VOICE for the Defense. Ed Mallett
charge, except that we make it a standing remarked at the end of the presentation
committee of the Texas Criminal Defense that if we do have statewide anti-paraLawyers Associat~on, and add to its phernalia laws, law enforcement resources
charge the search and securing of grants will go to enforce those laws and that the
and funds to go forth with a Continuing victims of crimes would then be less
Legal Education Program for the Texas protected. There will be a hearing of the
Criminal Justice Division Interim ComCriminal Defense Lawyers Association.
mittee on October 15, 1980, to hear
This motion was seconded by Clifford
Brown. The motion carried unanimously. testimony on Article 26.05, the Effective
Clif Holmes then moved that TCDLA, Assistance of Counsel Act.
as an association, endeavor by whatever
method necessary, to continue this proj- APPRECIATION PLAQUES
ect or somethmg t o take its place. This PRESENTED
Linda Patino and Jo Ann Palmer,
motion was seconded by Stanley Weinberg. The motlon carried unanimously. Marvin Teague's secretaries, were prePresident Bob Jones then gave his sented with plaques for the many years
appreciation to Richard Anderson and t o they have typed the "Significant Dethe wmmittee for its work in this effort. cisions Report."

and establishing the corporation now,
investing the $100 necessary for the filing
fee, obtaining the tax exempt status for
a nonprofit corporation, and get the pmgram started. This would provide an
available foundation i n the event one or
more methods for funding a continuing
legal education are found.
Sally Young gave an indepth discussion of the line by line expense items
regarding both the income and expense
items involved in the support and continuance of both the seminars and the
materials, including necessary updates. It
was recommended that the number of
seminars be lowered to six and that we
continue, in a new form, the present
Criminal Trial Advocacy Seminar. All
seminars should be held in major metropolitan cities, and the use of scholarships
should be discontinued. It was suggested
that all material be sold, and not be given
free of charge to anyone. If the foundation could share a common office with
the Texas Criminal Defense Lawyers
Association, this could cut costs, with
the only problem being the continued SPRING TRIP PROPOSAL
use of the Tex-An (inter-Texas Watts
Richard Anderson reported on the
line), now in use at the State Bar. Richard spring trip seminar. Journey House
Anderson then stated that we now have Travel Agency, Dallas, proposed a trip
the threshhold question as to whether to Cancun from March 20 to March 24.
this is something that we do want to con- The package price included tips, taxes.
tinue; and it seems that it is, because of roundtrip airfare from Houston, Dallas,
the committee s e t up to evaluate the or San Antonio, four nights at the Hotel
project. He then said we could do one of
Sheraton, and an on-site director. Jourthree things at this point: (1) We could ney House would assist with seminar
set up a corporation, have control over it plans and provide a Mexican tourist
and try to make it a money-making card. Trip costs per city are Dallao$514,
proposition; (2) Set up the corporation Houston-$481, and San Antonio-$508.
and go to foundations for funding, and
After further discussion, Bob Jones
whatever limitations the foundations or appointed Robert Turner to check with
contributors set down will determine travel agencies in Houston, Gerry Goldto what extent we will be able t o con- stein in San Antonio, and Gene deBullet
tinue the goals of the project; (3) Or that
in Fort Worth. These members will rewe w u l d support the Governor's Criminal
port to Bob Jones within one week.
Justice Division statute, if passed by the
Weldon Holcomb suggested a trip to San
Legislature, and hope we will have
Francisco.
enough money t o properly fund and wntinue the project.
LEGISLATIVE REPORT-ED MALLETT
Dain Whitworth had been hired as
Clif Holmes moved that we go ahead
with forming the nonprofit corporation the Association's legislative representawith the purpose of continuing the legal tive. As soon as the Brilab case is over,
education of the Texas Criminal Defense the Legislative Committee will meet in
Lawyers Association, including the ex- Austin to find legislative sponsors. Ed
penditure of the necessary funds with mentioned that he had received corthe Secretary of State, authorizing respondence from various interest groups
President Bob Jones to sign the neces- requestmg Association support for their
sary papers t o form the corporation as legislation. A mail ballot will be sent out

EDUCATION FOUNDATION FUNDING
(CONTINUED)
David Spencer suggested that the
Association hire an Austin firm, Ariadne
and Associates, that specializes in writing
grants and obtaining private funding. The
firm would search for private funding
sources, then write the grant. The charge
for the initial consultation study is $25
per hour, esttmated at ten hours. The
charge for writing grants is five per cent.
David Spencer moved that the initial
investment be made contingent upon
receiving seed money, after which further
study could be approved. Clif Holmes
seconded the motion. Lou Dugas offered
to contact a client of his who would do
the same work for no charge.

SIGNIFICANT DECISIONS INDEX
Walter Boyd has written an 800-page
index to the "Significant Decisions Report." I t is arranged by subject matter.
Walter will present the updated version
to the January, 1981, Board of Directors
meeting. Clif Holmes moved that the
Association consider printing the index;
Gene deBullet seconded the motion.
Bob Jones referred this possible project
to the Continuing Legal Education Committee for study and bid-letting.
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CONTEMPT STRIKE FORCE
Emmett Colvin commented that he
was most shocked by the papers filed in
Florida asainst Gerald Goldstein. See the
~ugust-Septemberand October VOICE
for these instruments and letters from the
Contempt Strike Force. Mr. Goidstein
stated that the most important outcome
of the charges against him was that as an
Association, the members stand together
and fight for all the members.

TCDLA has a lease until June 30, 1982
for 1250 square feet a t $781.60 per
month. Travis County intends to move
more of its offices into this building in
the future. Bob Jones suggested that a
committee be formed to study the possibility of purchasing a house in downtown
Austin for Association offices.
Weldon Hoicomb made the motion;
Lou Dugas seconded it.

TCDLA OFFICE
Travis County now owns the Stokes
Building, where TCDLA has i t s offices.

Those members who have joined
the association on or before December 31, 1980, will be included in
this directory. The directory will
also have a county listing of all
members in each county. This
should help the membership and all
other interested parties know who
the TCDLA members in that specific county are.

different formula for determining the
damages (under T.P.C. §28.'X(b). the
cost of repair or restoration). As there
was no evidence a t trial to support the
latter formula, there i s insufficient
evidence of damages. In this case, under
T.P.C. §20.06(d), the damages must
be presumed to be between $20 and
$200. [Joseph A. Connors, McAllen;
Brief #10pp;
l: Brief #2: 5ppl
James Russel v. State-brief filed
in appeal from Harris County on charge
MEMBERSHIP DRIVE
Bob Jones expressed his appreciation of robbery by assault. Only grounds of
CRIMINAL LAW LIBRARY
to Robert Turner for his work in chair- error #1 and #2 were sustained and
COMMITTEE
An updated l i s t of suggested books ing the Houston membership drive and relied upon by the court .in rendering a
for the criminal defense lawyer will be arranging the reception for 63 iocai reversal and remand order. Ground #1
published in an upcoming issue of the Houston judges and the TCOLA Houston asserts that examining trials in Harris
County do not provide a "meaningful
membership.
VOICE.
opportunity for crossexamination," and
RESOLUTION REGARDING JUDGE
The next Board of Directors meeting that, as a result, the admission of a
PRESSLER
will be held in Austin on January 31, transcript from that hearing against
Weldon Holcomb described a news
the appellant denied him his right t o con1981.
article which reported the public repfront the witnesses asainst him. Ground
rimand given to Judge Pressler by the
The meeting adjourned at 11:45 a.m. # 2 asserts that the examining trial
executive director of the Judicial Qualitranscript was not properly certified and
fications Commission without benefit of
Respectfully submitted, that the trial court committed reversible
any due process protections. Bob Jones
Judy Ward error in permitting its admission into
suggested that the Association send a
Executive Assistant t o the President evidence. [Randy Schaffer, Houston;
resolution to the Judicial Review Council
stating that judges, too, must be afforded
At the July 26, 1980, Board of
t h e protections of due process. The
Directors meeting, we voted to
Executive Committee will approve the
close our membership rolls, and
resolution. Clif Holmes made the motion;
publish a membership directory.
Clif Brown seconded it.

PROFESSIONAL
THROUGHOUT TEXAS & U.S.
26 YEARS EXPERIENCE
FORMER POLICE DETECTIVE

Remember, if you have had a recent change of address, please
notify the TCDLA office, so that
your correct address and telephone
number are listed.

Richard "Dick"
Clark
2141438-5355
SL-205-A
Member: TEXAS ASSOCIATION
LICENSED INVESTIGATORS

(1) We advocate a paid-in-full
attorney of your choice is
the defendant's best defense.
(2) We appreciate the local
attorney's support and encouragement.
For a name of a member in
your area, or t o report bail
bond grievance, call

INVESTIGATOR
DALLAS

Phone Answered 24 Hours

PROFESSIONAL
BONDSMEN OF TEXAS,
AN ASSOCIATION

I N THE BRIEF BANK from p. 47
based on the cost of replacing the property (under T.P.C. §28.06(a), the formula used when the property i s destroyed). But the indictment alleged that
the defendant had "damaged" the property, thereby mandating the use of a
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GERALD P, MONKS,
President
4189 Bellaire, No. 203
Houston, Texas 77025
7 131661-7400

MODEL DRUG PARAPHERNALIA
ACT from page 46
paraphernalia; or (iii) is aware of facts
and circumstances from which he should
reasonably conclude there is a high probability the advertisement is promoting
the sale of objects for use as drug paraphernalia. Whether an advertisement promotes the sale of objects for use as paraphernalia is to be determined from its
content, under Section D, one need not
look beyond the face of the advertise
ment.
sectionD does not
First
~~~~d~~~~ rights, The sale of objects
for use as drug paraphernalia is made
illegal
by sectionB, and Section
simply
prohibits advertisements promtoing these
sales. Commercial solicitation o f illegal
activities is not protected speech. pittsburgh Press Co. v. Pittsburgh Commission
on Human Rights, 413 U.S. 376, 93
S.Ct. 2553 (1973); and see Vjrgjnia
State Board of Pharmacy v, Virginia
Citizens Consumer Council, Inc., 425
U.S. 748.96 S.Ct. 1817 (1976).
COMMENT (ARTICLE 1111
civil forfeiture actions are directed
against property and are totally independent of any criminal proceedings
against individuals. Section 505 of the
Uniform Controlled Substances Act provides for the seizure and civil forfeiture
of: (1) illicit drugs; (2) equipment and
materials used to make, deliver, import
or export illicit drugs; (3) containers used
t o store illicit drugs; (4) conveyances
involved in transporting i l l i c i t drugs;
and (5) books, records and research connected with illicit drugs. States that have
adopted Section 505 can seize these
objects without making any compensation to the owners. The legality of civil
forfeiture statutes, similar to 505, and
their usefulness in helping deter crime,
have been repeatedly recognized by virtually every state and federal court, ineluding the Supreme Court of the United
States. Calero-Toledo v. Pearson Yacht
Lea~ingCo., 416 US. 663.94 S.Ct. 2080
(1974).
Article Ill extends the civil forfeiture
section of the Uniform Act to include
drug paraphernalia. This allows States
to keep and destroy drug paraphernalia.
rather than returning it after criminal
proceedings have ended. I t also allows
states to keep drug paraphernalia seized
during an investigation, in cases where
criminal proceedings are not initiated.

Finally, since the standard of proof in
a civil forfe~tureaction is simple "probable cause," or "reasonable cause,"
rather than "proof beyond a reasonable
doubt:'
Article Ill permits states to
seize and forfeit drug paraphernalia in
circumstances where an arrest might not
seem justified. For example, an officer
who encounters a minor in possession
of a hypodermic syringe, or in possession
of a bong (a device especially designed
for smoking marihuana), has reasonable
cause to believe these objects are intended for use to introduce illicit drugs
into the human body. Subjecting drug
paraphernalia to civil forfeiture permirs
the officer to seize these objects, though

he decides

to arrest the minor.

Criminal Justice Act from page 15

as may be necessary in carrying out the
duties enumerated above, and adopt such
rules. regulations and procedures as may
be necessary.
(c) (1) The Governor shall appoint a
Criminal Justice Division Advisory Board
consisting of a chairman and twenty-fou~
(24) members. one of whom shall be
designated as vice-chairman, which shall
review and make recommendations t o the
Governor on the projects and programs
recommended for funding by staff of
the Division;the goals. priorities and standards recommended by staff; the w m prehensive criminal justice plan; and on
such other matters related to criminal
justice as the Governor may designate.
(2) The chairman and members
.of the Advisory Board, except local
elected officials and state officers as
defined in Article 6252-9b, VACS, shall
be Subject
to confirmation by the Senate.

(6) ~~k~ application
for, obtain,
and apply to the purposes of this Section
any federal or other funds which may The
and members
be
from professional law
from time to time be made available for Selected
programs and projects which address ment, judicial, prosecution, adult and
juvenile corrections, and rehabilitation
and standards estab.
the goals, priorities,
local
and regional agency personnel, state and local officials,
lished or which assist
comprehensivecriminal
justice planning.
and private citizens. They shall serve
for two (2)year terms. Service on the
(7) Administer the funds provided
Board by state and local officials and emunder this Act in such a manner as to
ployees shall be considered as an addiensure that grantees receiving funds
under this Section do not supplant state tional duty of their officeoremployment.
(3) Board members shall serve
or local funds,
Establish procedures and poli.
without compensation. but shall be
cies which require that costs of programs reimbursed fot reasonable and necessary
expense incurred in performing their
and projects funded to local general purduties. In the event of a vacancy on the
pose units of government be assumed
Board, caused by death, resignation or
over a period of five years out of local
inability to serve, the Governor shall
revenues.
appoint. subject to Senate confirmation,
Monitor and evaluate
programs
a new member to fill the remaining
and projects funded under this Section;
tion of the unexpired term.
cooperate with and render technical
(4) The Executive D~rectorof the
assistance to state agencies, local governCriminal Justice Division shall be ap.
ments, or other publicor private agencies
pointed by and serve a t the pleasure of
seeking t o reduce crime or enhance the
the Governor and shall not require
performance and operation of the crimiSenate confirmation. He shall s i t as an
nal justice system; and have the authority
ex-officio, non-voting member of the
to collect from any state or local governCriminal Justice Division Advisory Board
ment entity information, data, statistics
SECTION 2. Section 1, Article 1083,
or other material necessary in carrying
Code of Cr~minalProcedure is amended
out the purposes of this Section.
(10) Submit a biennial report to to read as follows:
the Legislature reporting the Division's
Section 1. The purpose o f this Act is
activities during the preceding biennium to continue in existence the special fund
including the comprehensive state crimi- known as the Criminal Justice P/anning
nal justice plans and such other studies, Fund, to provide for the continued use
evaluations, crime data analysis, reports, of this fund for assistance to state and
or proposed legislation as the Governor local law enforcement, judicial, prosecumay deem appropriate or as the Legisla- torial, criminal defense, and adult and
tore may from time to time request.
juvenile correctional and rehabilitative
(Continuedon p. 58l
(11) Perform such other duties
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TEXAS CRIMINAL TRIAL MANUAL
by

Garland Wier
(Published and Distributed b y TCDLA)
DESCRIPTION: 454 pages, 8%xll, spiral bound

ABOUT THE AUTHOR:
Garland Wier, author of the Texas Crjminal Trial M a d ,
graduated from Somerville Law School in Dallas (now defunct)
in 1937, and passed the Texas Bar the same year. After teaching
for this school for two years, heentered full-time general practice
in Gregg County, Texas, which continued until 1942 when he
entered military service in WW 11. During the war years and while overseas he served in numerous
duty assignments, receiving a General's Commendation for trial work as defense counsel during this
period, The commendation together with a somewhat more than modest track record as defense
counsel produced the nickname of "Loophole." Later, Mr. Wier returned to private practlce via the
office of the Criminal District Attorney of Bexar County. Following a tour of dun/ as grand jury
assistant in the D.A.'s office, Mr. Wier returned to private practice, specializing in criminal law. He
is a charter member and former board member of TCDLA as well as being certified as a specialist
in criminal law by the Texas Board of Legal Specialization.
After one unsuccessful attempt at book writing, Mr. Wier began to envision a criminal trial manual
covering at least a thousand points of law with supporting c8ses. He chose those topics which he
thought would best assist the busy lawyer, judge, and prosecutor. This Manual is fast. It is needed
in the criminal practice. lt is briefcase size. It provides about eleven hundred answers, or points the
way t o search. By dating the decisions in the table of caws, it immediately positions the reader.
I f this Manual answers one question, one time, for one reader, it will have served its purpose, and
contributed to our system of criminal justice.

COMMENTS FROM
PROMINENT CRIMINAL
DEFENSE LAWYERS

We have checked the Wier Trh/ Manual
carefully and in our opinion it is the
beet practical work for trial purposes
that we have seen In many years,

I commend its use not only t o the new
practitioner but to us who have been in
the "snake pit'Yor many years.
The Criminal Trial Manual by Garland Wier
i s extremely well organized and should be
of great assistance to the experienced
criminal law practitioner as well as the
young or part-time criminal law practitioner.

I t s use will be reflected in the opinions
of the Court of Criminal Appeals in years
to wme. Thanks for the opportuniw
to check out this fine work.

PHIL BURLESON
Past President of TCDLA

FOR MORE COMMENTS AND ORDER FORM TURN THE PAGE

WELDON HOLCOMB
Past President of TCDLA
and Chairman of C. D. L.P.

MoRECOMMENTSABOUT

TEXAS CRIMINAL TRIAL MANUAL
by

Garland Wier

It is readily apparent that Mr. Garland G.
Wier, an excellent, experienced and capable
criminal trial practitioner has expended
hours too numerous to count in the preparation of this trial manual. I welcome the
opportunity to recommend and endorse
Garland's publication of the Texas Criminal
Trial Manual which i s now being printed,
sold and distributed by our Association.
This manual is well indexed both as to subject matter and cases, and it is easy to
find the answer to numerous subject
matters therein contained. The page margins permit ample room for continuous
updating.
The additional advantage of Garland's
trial manual over other publications is that
it is in one volume and easy to use in the
office as well as in the courtroom. Every
person that participates in any capactiy
in the representation or trial of a criminal
case should have this excellent manual
available.

Has anyone ever told you if you are to be

a good attorney you must keep all the
pertinent points of law on your fingertips?
Well this book does exactly that! J

GEORGE F. LUQUETTE
Past President o f TCDLA

CHARLESM. McDONALD
President-Electof TCDLA

ORDER
FORM
..............................................

-

COST: If cunrent member o f TCDLA--$35.00

Garland IVier's
TEXAS CRIMINAL TRIAL MANUAL
Number of Manuals ordered

-vlus sales tax of $1.75 --TOTAL COST $36.75 each

.=--

Nonmember -- $40.00
plus sales tax o f $2.00 --TOTAL COST $42.00 each

Name
Address
City

State

Zip

I wish to pay i n the following manner:
1) I wish to be billed
(signature)

2) Please charge on my charge card:
Name of charge card is: Master Charge
Name my account i s carried in
Account number

-

VISA

Expiration date on card
(signature)

3) Enclosed is my check in the amount of
(Should you wish additional CRIMINAL TRIAL MANUALS for a gift please contact the TCDLA
office.)

Great moments in courtroom history
shouldbe shared. The VOICE willpublish
excerpts from COUrtrOOm transcripts
whose outrageousness demand presentation. Submissions should be sent m
Pamela Lancaster, Managing Editor,
VOICE for the Defense, 314 W. Ilth,
Suite 211, Austin, TX 78701.

UNTITLED
reprinted from the Forum,
California Attorneys for Criminal Justice
The defendant herein, having been
first duly sworn, was examined and
testified as follows:
THE COURT: Mr. Guzman. can you
read and write and understand the
English language?
THE DEFENDANT: Si.
LET THE RECORD REFLECT

THE COURT: People rest?
THE PROSECUTOR: People rest,
Your Honor.
THE COURT: Ready to proceed a t
1: SO?
DEFENSE COUNSEL: Yes, I will be
here.
THE COURT: Will you be awake?
DEFENSE COUNSEL: I will be wide
awake and ready for action.
THE COURT: That yawn was not a
prelude t o a noon nap?
DEFENSE COUNSEL: No. Your
Honor. People rested. and I was taking
tho opportunity to rest myself.
THE PROSECUTOR: Don't soeak too
loudly this afternoon, I would like not
t o be wakened up.
DEFENDANT: Ihave a headache.
THE COURT: I would like to recess
the headache, too, but I am afraid it i s
n o t possible.
THE DEFENDANT: Your Honor, I
have a terrible headache. Could lanyway
get some aspirin?
THE COURT: Do you have aspirin
in the sheriff's lockup?
THE BAILIFF: No, Your Honor.
DEFENSE COUNSEL: I have some
downstairs. I could bring it up.
THE COURT: Can the public defender furnish some whites to the defendant?
THE BAILIFF: Yes, Your Honor.
DEFENDANT: May I address one
more statement that I obiect to the
People's remarks that the Supreme
Court, California Supreme Court justices,
are my partners in crime.
DEFENSE COUNSEL: I will join in
that.
DEFENDANT: I don't believe Mrs.
Rose Bird is my crime partner. I think
she is a very nice lady.
THE PROSECUTOR: I apologize.

guy behind the wheel is the guy that did
it-right guys. That's what I'm trying t o
get at.
THE COURT: We're just wasting time
with all this B.S.
COUNSEL: Don't put B.S. in.
THE COURT: Yes, B.S. That's spelled
B.S., in capitals.
DISTINCTION WITHOUT
A DIFFERENCE?
reprinted from the Forum,
California Attorneys for Criminal Justice
DEFENSE COUNSEL: NOW, YOU
wear glasses, don't you?
WITNESS: No.
DEFENSE COUNSEL: You don't
wear glasses?
WITNESS: No.
DEFENSE COUNSEL: You didn't
have glasses on a t the lineup?
WITNESS: Yes, I did. I don't wear
them as a necessity to see. I just wear
them to distinctify my vision a little
bit better.
HOSTILE WITNESS
reprinted from the Forum,
California Attorneys for Criminal Justice
O Calling your attention now t o the
defendant in the blue shirt, seated at the
end of the counsel table. do you know
him?
A I have never seen the jerk before.
THE COURT: All right. Thank you
very much, sir. You are excused. You
may go.
WITNESS: I am excused, Your Honor?
THE COURT: You may go.
WITNESS [to defendant]: I better
never see your butt in my place again
ever.
THE COURT: All right, sir. That is
enough.
WITNESS: Ever.

ON THE DIFFICULTY OF SENDING
I N AN ASSOCIATE TO SET A CASE
FOR TRIAL AT A TIME CONVENIENT
FOR ALL WHEN THE COURT HAS
OTHER IDEAS
reprinted from the Forum,
California Attorneys for Criminal Justice
THE COURT: What I'll do, I'm going
to set a date. I'm making it a date as
certain as is oossible.
COUNSEL: His double problem is not
on the trial down in Los Angeles which is

body cast.
THE COURT: This case will go with
or without the client. Tell him it will
go if they're not here. I'm ordering
everyone here-if they do not appear,
it will go anyway. We'll give you a date
far enough in advance. Lay it on him
the judge insists with or without a client
or a lawyer. I have got to get rid of this.
GERALD FORD REHABILITATION
reprinted from the Forum,
California Attorneys for Criminal Justice
The case being tried involved assaults
by two San Quentin inmates upon two
San Quentin correctional officers. One
of the correctional officers who had
allegedly been awaulted was Robert H.
I t turned out that prior to becoming a
correctional officer Mr. H had played
major league b e b a l l for approximately
twelve years as a utility infielder. During
the trial a major attack was made upon
the credibility o f Mr. H's testimony,
leading to the following remarks o f the
prosecutor in final argument:
Now, does that mean that Officer H
i s to be disbelieved7 Does that mean he's
lying? No. It does not at all. Keep in
mind his background. He said he was a
baseball player. Well, you know, I don't
mean to say a joke or anything, but maybe he got hit on the head with a ball.
He just doesn't, you know, have the
ability to handle himself that well up
on the stand.
CURTAINS FOR THE ACCUSED
reprinted from the Forum,
California Attorneys for Criminal Justice
DEFENSE COUNSEL: Perhaps, Your
Honor, we could cloak the defendant in
the shroud of innocence that was so
frequently referred to in the last trial.
THE COURT: That or a paper sack.
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belong to the Texas Criminal Defense hwyers Association. We 'believe we have now

best Criminal Defense Bar in the United States. The way we maintain that level of excellence is contin-:'
sly to seek out Mw minds, new ei16Mes. Therefore;we want YOU. . ,if your legal and personal philo~o-'
phies. are.coinpatible with our purposesaiid obje.ctivq?

.

*To provide an appropriate state organization r e p r e g e n t i
those lawyers who are activeiy engaged in the defense of
criminaZ cases.
To protect and insure by nIe of law h o s e individual right*
k- guaranteed by the Texas and Federal Constitutions in aimlnal cam.
*To resist proposed legislation or rules whieh would curtail
such rights and t o promote sonnd alternatives.
=o promote educational activities to improve the skills and
6 knowkdge of lawyexs engaged in the defense of criminal
cases. ,
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$*

To improve the judieial system and to urge the selection
and appointment to the bench of wellqualified and experiutced lawyers.
To improve the correc!ionai system and to seek more effective rehabilitation opportunities for thme convicted of
crimes.
*To promote eonstant improvement in the administration of
criminal justice.
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ENDORSEMENT
1 a member of TCDLA, believe this applicant to be a person of
professional eompetency, integrity, and good moral chaweter.
The applicant is ectivcly engaged in the defense of criminal csses.
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