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Editor's Corner
For years the bulletin of the atomic
scientists has printed a clock on the
COW
of their publication which shows
the time to be just a few moments
before midnight-ehe witching hour when
mankind would destroy all that is,
in a fury of atomic disintegration.
Over the years the hands of the
clock have been moved back a moment
or two when time, tide and the affairs
of man left the atomic scientists in a
more pleasant mood, contemplating a
delay in the apocalypse. The hands
of that clock, however, have been moved
forward, almost hanging on the brink
of midnight when events made it appear
the final conflict was just a tick of time
away.
Although affairs in the fields of
criminal law and individual rights pale
in contrast to those matters that concern
the atomic scientists, maybe the VOICE
for the Defense should start putting a
clock on its cover to show where we
stand. If there was such a clock on our
cover, we would have t o move the hands
up closer t o the "midnight" that continuously threatens.
This pessimistic outlook may just be
the normal, red-blooded reaction to the
end of another lwgjslative session. No matter what area you look into, you tend
to move the clock hands closer to that
horrible midnight every two years, and
pull them back when our lawmakers go
home.
This time, however, the clock hands
would not be pulled hack too far.
We've been left with the fust-time
use of oral confessions as direct, caseinchief epidence against the accused, as
long as the tape recorder is working
properly. There's wiretapping to let the
w a s have ears, giving a legal stamp

of approval to official bur&
to plant
the bugs. Add in the PerotWaronDmgs
legislation and its astounding changes
and effects on offenses, punishmentsand
criminal liability.
It doesn't stop with the legislation,
however. There seems to be a quickening
of the police-state seduction of another
decision-making branch of our government.
The Deuartment of Public Safetv
wasted no time in moving in. With the
use of the taxpayer's money, the DPS
invited all nine judges named t o consider wiretap applications across the state
t o an "educational" two-day soiree in
Austin to learn all about the law. TCDLA
did not sit quietly by. See President
McDonald's letter to all those judges,
reprinted in this issue of the VOICE.
In Dallas, in order t o ease the problems of Dist. Atty. Henry Wade who
lost a number of his experienced prosecutors by appointment to both appellate and trial benches, the sitting criminal district judges dreamed up a system
that, in effect, lets the State pick the
forum in which to try its cases.
The plan calls for docketing only
specialized white collar crime cases and
career criminal cases, respectively, in
the courts of just two district judges.
Sounds harmless, doesn't it? It would
be, if it wasn't for the fact that the DA's
offrce has the exclusive right, without
any known specific guidelines, to pick
and choose which defendant and charge
gets to be labeled "specialized whitecollar crime" and "career criminat"
cases. How would you like t o have the
edge of picking your case and your
court?
The leadership of the Dallas County
criminal Bar Association and TCDLA

STANLEY WEINBERG
members turned the public spotlight
on the plan. Whether the judges will
have to go back to the drawing board
had not been decided at publication
time for the VOICE.
The problems are not limited m Texas.
Among the many recommendations promulgated by the Attorney General's
Task Force on Violent Crime are those
calling for wide-scale use of the doctrine
of preventive detention and the abolition of the use of the exclusionary ~ l e
where law enforcement agents act in
"good faith."
In addition, your TCDLA Strike Force
is at work trying to document reported
increases in breaches of the attorneyclient relationship by the government.
See President McDonald's letter on this
matter in this issue.
Back to that clock. It would be easy
to push the hands up to the brink of
midnight, except for the fact that with
each doom and gloomnotation, you keep
finding something that TCDLA is doing
about it. Orwell's "midnight" year of
1984 seems to be rushing in but, maybe,
just maybe, here in Texas, TCDLA can
continue to try and hold back the night
and keep the hands of that dread, mythical clock from sttiking. After all, that's
exactly why we've joined together,
isn't it?

Letters to the Editor

s e d desire of the defendant, in burgla- (1976) and Reynolds v. State 457 SW2d
ry or sexual abuse cases, to suffice for 590 (1977) and declares that the issue
Dear Sir:
the allegation in the indictment of the initiaily raised by Judge Teague's dissent
that the indictment is "Sundamentally
In the January 1981 issue of VOICE necessary culpable mental state.
for the Defense Martin Underwood
The ruling of a Court of Criminal defective" is without merit.
The Cannon case was a burglary case
wrote an article entitled "Oral Sex and Appeals Panel in Mnx v. State (No.
the Charging of Culpability in Tems 59,837) decidedMay 20,1981 applies this in which the indictment was declared by
Criminal Indictments" wbicb analyzed theory to theft cases. The decision, the Court of Criminal Appeals to be void
the development in Texas of the "gist" written by Judge ~ c c o r m i c k , daes for its failure to allege that the entry
theory which permits the phrase "with not diicuss the issue in detail, but merely was made "with intent to commit any
(Continued on page 5)
intent to.. ." commit theft or arouse the cites Ex Parte Cannon 546 SW2d 266
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CALENDAR OF EVENTS
September 23
Evidence Tactics. Beaumont. Contact State Bar.
1.

September 24
Evidence Tactics. Houston. Contact State Bar.
September 25
Evidence Tactics. San Antonio.
Contact State Bar.

COURT OF C R I M I N a APPEALS
SEEKS RESEARCH ASSISTANT

September 25-27
Coumoom Psychodrama. Jackson,
Wyoming. Contact NCCD, College
of Law, University of Houston.

October 2
Evidence Tactics. El Paso. Contact State Bar.

September 30
Evidence Tactics. Austin. Contact
State Bar.

October 16-18
The Criminal Trial. Phoenix, Arizona. Contact NCCD, College of
Law, University of Houston.

October 1
Evidence Tactics. Midland. Contact
State Bar.

October 29-30
Criminal Defense Skills Course and.
Legislative Update. DriskiU Hotel
Austin. Contact CDLP.

legal experience, preferably in the field
of legal research and writing. The annual
salary is $26,200.
August 28,1981
Applicants for this position should
To whom it may concern
send a letter and a resume to Presiding ,
From: Roy J. Rawls, Executive Admini- judge John F. Onion, jr., Court of
strator, Court of Criminal Appeals
Criminal Appeals, Box 12308, Capitol
Subject: Anticipated vacancy in posi- Station, Austin, Texas 78711. Applition of research assistant, Court of Crimi cations should be submitted on or before
nal Appeals, Austin, Texas
September 11,1981.
On September 15, 1981, there will be
Applicants must submit written applia vacancy in one of the research assis- catiom Personal intewiews will be contant's positions in the Court of Crimi- ducted o d y wpm invitation.
nal Appeals. This is the position of
A copy of this memo is being sent to
research assistant for Presiding Judge the dean of each of the law schools in
John P. Onion, Jr.
Texas, with the request that each dean Records Management Committee mew*
A research assistant must be alicensed call this matter to the attention of the bers Charles ~ u t t s and Louis Dugs
Texas attorney with a t lust one year's placement office in his particular school. watch demonstration of CPT unit.
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President's Report
matter tbat we felt was very important
to criminal justice, The subject was
wiretap; the enforcement of H.B. 360.
You can read my letter to the nine judges
appointed to hear wiretap eases presented
in thii issue. I felt it appropriate tovoice
an opinion when informed that enforee
ment off~ciaswere to meet with judges
for two days at theDepamnent of Public
Safety without including the "loyal
opposition,'" Our vaice was heard statewide when we addressed the issue: that
judges not compromise their inte@ty and
objectivity. As it turus out, the twoday
seminar was artended equally by investigators, Iocal police representatives and
DPS narcotics officers. Seven of the nine
judges attended; Judge Mace B. Thurman, JI. of Austin and Judge Robert
Other cdngratu1atwns go to two other Wright of Lubbock did not attend. The
members of our organization, Pbil Adams press was i d u d d on the second day.
of Gainesville and Arnado Abascdl 111
of Eagle Pass, who were sworn in as district attorneys of the 235 m d a93 judiBY the time you receive this issue, the
cial districts respectively.
Executive Committee will have met for
the second time since the convention.
The emphasis of that meeting will be
We spoke out early in August on a membership and the future development

There have been many h m within
our ranks to he judicially robed, but on
September 2 it was the day for Shirley
Butts and Antonio Cantu to receive
recognition for their gubernatorial appointment as appellate judges. We we
very proud of these former members.
Both Shirley and Tony have served
TCDLA actively in the recent past.
Antonio was in his thud term as a member of our Board; Shirley Butts, wife of
director Charles ~ u t t s ,was a sustaining
member who has supported our org&
%&ionfrom the onset. We were proud to
present the honorees with judicial robes
as a token of OUT appreciation

LETTERS TO THE EDITOR
continued &om page 3
felony or theft.'' Tbe R ~ ~ o I &case was
a theft case in which the Court of Criminal Appeals again held the indictment
void because it failed t o allege that the
appropriation w a made "without the
owner's effective consent." In both of
these casies, the Cowt was looking at
specific elements listed in the burghy
md theft statutes and in the body of each
opinion enumerated a list of those elements as aet out in the statutes.
The Court panel in M i m by adopting
these two lists as e p l u s i ~ emust be relying logically upon the "@st" premise
that the phrase "with iment to deprive
the owner of property" constitutes the
culpable mental state element obviously
required by Section 6.02 of the Penal
Code.
By making this presumption, the
Court has entered a boxed canyon. If
the "with intent to*'phrase is the stare-

meut ef the requisite mental intent,
then a theft indictment which alleges
LLintentionally and knowingly)) and a
charge to the jury which pernits a con&tion upon a Gnding of 'LintentionaIly
or knowingly" is fundamentally defective
in that it permits a conviction upon a
theory including a requisite mental
state of merely "knowingly" which $
a lessor mental state than the "with the
intent to" statement. Such an indictment
or a jury charge may well be fundamentally defective, and is at best conksing
to the jury in that the defioition of
knowingly is induded in the charge and
the jury is instructed that upon a h d i n g
af either intentionally or knowingiy the
defendant can he convicted, when in
face the Court has stated that "with intent to" is tke mlpahle mental state spe&ed in the statutes. The only other
alternative available to the Court is to
conclude that “knowinglf in the indictment and the j q charge is sufficient to
establish "intent" in an ohviws contn-

CHARLES M. McOONALD
of our organization as we formulate
plans to address issues persuasively in
the legklatnre and the courts. David
Erichson of Austin will be introduced
as our new CPA$ and our financial &ation wiIl be closely reviewed in hopes
of moving forward as soon as possible
ou our property acquisition. We will
be zeroing in on membership districts,
inactive and prospective members. Wa
need your support, Everything costs
mmey these day$, including the pursuit
of justice. Please join with us in our
efforts.

diction of those terms as d e b e d in the
Penal Code.
Possibly some of our membership can,
in the future, point the way out of the
hoxed canyon as Mr. Undermroodb artiarti
cle and Judge Teague's dissent urge.
V e v truly yours,
James N. Johnson
DearEditor:
Thank you for publishing our a i d e
on Texas Occupational Drinr's Lieense.
Please allow me the space for a couple
afterthoughts. Most importantly I would
like to thank my law derk, Rita Lucido,
for her r w w c h in writing contiLbuti~ns
to the article. Secondly senate hill 836
was passed by the House and the Senate
to correct the probl~msmentioned in
my article, but was vetoed by our 80%nor on June 18. 1981, leaving the points
in thearticleGecment."
Kindestfegatds,
Sicetely yours,
Greg Gladden
( G w i k u e d mpoge 6)
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Search and Seizure Update
Stan Weinberg
Dallas

HOWARD v. STATE, 599 SW2d
is not a stop if the car's not moving.
ARRESTS AND SEARGHES IN HOMES
597 (Tex.Cr.App. 1979).
STEWART v. STATE, 603 SW2d 861
STEAGALD V. US,N
(U
S
o..
(Tex.Crim.App. 1980)-More of the
SCOPE OF SEARCH-INCIDENT TO
794777, April 21,1981)-Expands
same.
PA YTON. Arrest warrant gets you ARREST
STEWART v. STATE, 611 SWZd 434
in but you need a search warrant to
look for the arrestee in third party's
(Tex.Cr.App. 1981)-Can't hide it CONSENT
WALTER v. US, 100 S.Ct. 2395
in the purse (and maybe not even
home.
11980LFBI aeents looked at
a wallet).
P A Y M N v. NEW YOEX, 445 US.
"dirty" movies but no one gave
BROWN v. STATE, 605 SW2d 572
573, 100 S.Ct. 1371 (1980)-Need
them permission.
(Tex.Cr.App. 1980)-Arrest in the
a -ant
to enter suspect's home
US v. MENDENHALL, 100 S.Ct.
kitchen-can't peek into the bedto make routine felony arrest.
1870 (1980)-Agents stop defendroom.
INVESTIGATORY STOPS
ant at airport. There's no "stop"
RAINS v. STATE, 604 SW2d 118
US v. CORTEZ, 101 S.Ct. 690 (1981)
bur when she goes with them,
(Tex.Cr.App. 1980)-If you can't
-Look at the "'whole picture"
she consents and they fmd dope.
remember where you did 6nd itto 6nd out if policeman had
BARBER v. STATE, 611 SW2d 67
you can't use it.
enough cause to stop.
(Tex.Cr.App. 1981)-You can say
R E D v. GEORGIA, 100 Sect. 2752
okay to search the front and they
(1980)-Can't stop for investigation AUTOMOBILES
COLOR AD^ V. BANNISTER, 101
can't go look in the trunk.
on drug profile alone.
S.Ct. 42 (1980)-From trafGc ticCLEMONS v. STATE, 605 SW2d
US v. MENDENHALL, 100 S.Ct. 1870
ket t o felony without awarrant.
(1980)-Agents didn't "seize" de567 (Tex.Cr.App. 1980)-No wnMILLER v. STATE, 608 SW2d 684
fendant, initial encounter not a
sent. Police allowed into motel
(Tex.Cr.App. 1980)-Red light,
room under claim of authority.
stop-some of the justices say-but
"eau de marijuana" and seeds percase goes off on consent.
mits patdown-lo1 a bagg+.e.
STANDING
McMlLLAN v. STATE, 609 SW2d 784
SANDEL v. STATE, 608 SW2d 235
US 9. SALWCCI, 100 S.Ct. 2547
(Tex.Crim.App. 1980).
(Tex.Cr.App. 1980)-Snitch said
(1980)-Goodbye JONES.
BALDWIN v. STATE, 606 SW2d 872
defendant was coming to buy. DeWALTER v. US, 100 S.Ct. 2395.
(Tex.Cr.App. 1980).
fendant came but didn't get out of
MERDETH v. STATE, 603 SW2d 872
RAWLINCS v. KENTUCKY, 100 S.Ct.
car and drove off. Officer flunks
2556 (1980).
(Tex.Cr.App. 1980).
AGUILAR
US v. PAYNER, 100 S.Ct. 2439
HOWARD v. STATE, 599 SW2d 597
(1980).
2 d
MONTE2 v. STATE, 608 ~ ~ 211
(Tex.Crim.App. 1979).
(Tex.Cr.App. 1980)-This car wasn't
STEWART v. STATE, 603 SWZd 861
STANDEFER v. US, 100 S.Ct. 1999
even moving but on rehearing the
(Tex.Cr.App. 1980).
(1980).
~ o u afinds exigent circumstances
STOP AND FRISK
WARRANTS
to search without a warrant.
YBARRA v. ILLINOIS, 100 S.Ct. 338
BROWN v. STATE, 605 SW2d 572
BALDWIN v. STATE, 606 S W d 872
(1979)-Can't just a s k someone
(Tex.Cr.App. 1980).
(Tex.Cr.App. 1980)-If you don't
because he happens to be in the
TAYLOR u. STATE, 604 SW2d 175
learn anything when you stop to
place where you're searching.
(Tex.Cr.App. 1980).
investigate a parked car, you may
PLAIN VIEW
CARMICHAEL v. STATE, 607 SWZd
not be able to search.
C O L O r n v. BANNISTER, 101
536 (Tex.Ct.App. 1980)-Bad AfMERLLJETH v. STATE, 603 SW2d
S.Ct. 42 (1980).
fidavit.
872 (Tex.Cr.App. 1980)-A stop
P A Y M N v. NEW YOEX, supra.
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LETTERS TO THE EDITOR
continued from page 5

, For many years we have all been the now moved forward t o become second
recipients of the contributions of Clif
Hobnes, Editor of the VOICE. Clif was
the drivinn force behind the maeazine's
creation, the guiding force instrumental
in its responsible publication, and the
sustaining force which guaranteed it
would contain induable materials to
help the criminal practitioner. He has
D

Dear Stan:
Please include the following in the
next issue of the VOICE.
A VOTE OF THANKS TO CLIF
HOLMES.
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Vice-Ptesident. For a job always well
done, we the readers thank him.
I think that in view of the substantial
contributions made by Clif a s p e d
thank you is in order and I therefore
submit the above.

THE TIMES THEY ARE A-CHANGIN'
Criminal Appellate Practice in Texas after September 1, 1981
Ralph H. Brock
I

I

.

1.

Between the time of the adoption
of the Constitution of 1876 and September 22, 1891, Texas had a trifurcated system of appellate courts, Civil cases tried
in the district courts went to the Supreme
Court, criminal cases tried there were
taken to the Court of Criminal Appeals,
and civil and criminal cases tried in the
county courts were appealed to the
Court of Appeals. Because the docket
of the Supreme Court had become so
crowded, the system was changed by
constitutional amendment on September 22, 1891, to create the familiar
courts of civil appeals, and the Court of
Criminal Appeals became vested with
jurisdiction of all criminal appeals regardless of grade.
Following the precedent created by
the 1891 amendment, the people approved
an amendment1 to relieve another crowded docket, that of the Court of Criminal
Appeals, by vesting criminal appellate
jurisdiction in the newlyconstituted
courts of appeals. This amendment
makes no reference to criminal jurisdiction as such, but provides simply,
in pertinent part, that the courts of
appeals "shall have appellate jurisdiction
co-extensive with the limits of their respective districts, which shall extend
to all cases of which the district courts
or county courts have original or appellate jurisdiction, under such restrictions
and regulations as may be prescribed
by law."
One constitutional provision which remains unchanged is that one, familiar
to all civil appellate practitioners, which
makes the courts' decisions conclusive
on all questions of fact on appeal or error. At &st blush. then. on cases less
than capital, it would appear that only
the courts of appeals would have jurisdiction to hear factual suff~ciencyquestions, and the Court of Criminal Appeals
would entertain only questions of law,
in
the same way the civil ju&
diction of the Supreme Court is so
limited.

Factual sufficiency of the evidence,
however, Jackson v. Virginia, 443 U.S.
307, 99 S.Q. 2781, 61 L.Ed.2d 560
(1979), as well as no evidence, Thornson
v. Louisville, 326 U.S. 199, 80 S.Ct.
624, 4. L.Ed.2d 654 (1960), rise to the
level of due process vioktions under the
federal constitution, and the Court of
Criminal Appeals undoubtedly will retain
jurisdiction of those issues as a matter
of haw. An appellate finding of insuffident evidence, on the other hand, requires a judgment of acquittal, Burks v.
United States, 437 U.S. 1,98 S.Ct. 2142,
57 L.Ed.2d 1 (1978), and Greene v.
Massey, 437 US. 19, 98 S.Ct. 2151,
57 L.Ed.2d 1 5 (1978), which suggests
that despite the State's right to seek
discretionaty review in the Court of
Criminal Appeals, infra, a sufficiency
finding in an appellant's favor will be final in the court of appeals. Thus, an
appellant bringing a factual sufficiency
question is accorded the best of all
possible worlds for review.
The only significant constitutional
change relating to the Court of Criminal
Appeals is the addition of a new, second
paragraph to art. 5, 55, which reads
as follows:
The appeal of all cases in which the
death penalty has been assessed
shall be to the Court of Criminal
Appeals. The appeal of all other
criminal cases shall be the Courts
of Appeals as prescribed by law.
In addition, the Court of Criminal
Appeals may, on its own motion,
review a decision of a Court of
Appeals in a criminal case %
by law. ~
i
~
, review bv the Court of Criminal
Appeals is not a matter of right,
but of sound judicial discretion.
This provision fairly well sums up the
changes in criminal appellate practice
after September 1.
It was the opinion of the Court of Criminal Appeals that the amendment was selfeffectuating, and had the Legislature

failed to enact the appropriate enabling
legislation, the Court would have had the
inherent authority to adopt such procedural and substantive rules as it deemed
necessary to implement the amendment.
This opinion was based primarily on the
case of Mexican Nat. R. Co. v. Mussette,
86 Tex. 708, 26 S.W. 1075 (1894),
wherein Judge Stayton, considering the
analogous situation created by the organization of the courts of civil appeals,
wrote that from the effective date of
that constitutional amendment, the Supreme Court had been deprived of all
jurisdiction except the authority to transfer to the new courts some 3000 pending
cases. Id., 26 S.W., at 1076. On September 1, then, the Court of Criminal Appeals would have lost jurisdiction of all
the cases pending on its docket except
death penalty cases, and over 3000 noncapital cases would have been distributed
among some 51 courts of appeals judges.
That constitutional question never
arose, however, because in the waning
hours of the 67th Legislature, both
houses accepted, and the governor later
signed, a compromise committee report
on S.B. 265, drafted to implement the
constitutional amendment creating the
courts of appeals. Most of S.B. 265 is
an effort to alter every statutory reference from "court of d d appealsn to
"court of appeals," or to delete "&ind" from "Court of Criminal Appeals."
It increases the number of judges, renamed justices, from 51 to 76 by January 1, 1 9 ~ 3 3 Permanent
.~
civil and criminal panels without rotation are prohibited? although the attorney general
has
~ ruled
~ them
~ constitutionally
t
i
~ per- ~
mi~sible.4
The Court of Criminal Appeals will
retain its ninejudge composition,5 along
with the authority to sit in panels of
three judges under rules established by
the ~ o u r t The
. ~ Court must sit en banc,
however, in proceedings involving capital
punishment and other cases as required
(Continued)
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7

by law, and it will sit en banc in all proceedlngs except certain m o t i o n ~ . The
~
Court retains its authority and duty
to appoint the State Prosecuting Attorney to represent the State before the
court, who may be assisted by the disstrict and county attorneys. Conversely,
the State Prosecuting Attorney may
assist the district and county attorneys
before the courts of appeals when requested to do so, or when, in his judgment, the interests of the State so require.8
Except in death penalty cases, which
bypass the courts of appeals, there is
no appeal as a matter of right to the
Court of Criminal ~ p ~ e a l sthe
? Court,
however, has retained original jurisdiction in matters of postconviction
habeas corpus. All other review is a matter within the Court's discretion, whether
on its own motion or by petition of
one of the parties.1° The petition for
discretionary review will either be granted
and the case reviewed, or refused.ll
The State still has no right of appeal,
but that prohibition, according to the
terms of Tex. Code Crim. P. art. 44.01,
is "not to be construed to prevent the
State from petitioning the Court of Criminal Appeals t o review a decision of a
court of appeals in a criminal case, on
its own motion." Now, a petition from
an interested party for review "on [the
Court's] own motion" seems like a contradiction in terms, but that aside, one
of the &st issues the Court probably
will have t o consider is whether such a
petition is an appeal by the State in violation of art. V, 56 of the Texas Constitution, or whether it is merely a
continuation of the appeal initiated by
the appellant.12
Because of the limitation in art. V,
56 of the Constitution making the issues
of fact final in the courts of appeals,
the State's right t o petition for discretionary review, if it sunrives the constitutionality attack, will necessarily he
limited to questions of law and mixed
questions of law and fact. When the conviction is reversed and the State does
petition for discretionary review, the appellant is entitled to he released on reasonable bond, to be determined by the
Court of Criminal Appeals, pending final
determination of the appeal, regardless of
the length of the term of imprisonment
originally imposed.13
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THE APPEAL TO THE COURT
OF APPEALS
The criminal appellate process is much
more similar to its civil counterpart than
it has been in the past.14 NO longer are
the judgment and sentence separate instruments, but instead the sentence "is
that part of the judgment, or order revoksentence, that orders the
ing a
punishment."15 Time for calculating the
filing date for a motion for new trial or
notice of appeal will begin on the day of
sentencing, i.e., the date the sentence is
imposed or suspended in open court,
and good grounds for a motion for new
trial or motion in arrest of judgment,
where none has been filed before, are no
longer reasons to prevent pronouncing
sentence.16
The motion for new trial, if one is
fded, may be amended within 30 days
after sentencing without leave of court,
if the preceding motion for new trial has
not been overruled.'7 The original or
amended motion for new trial must be
presented to the court within ten days
after it is fded,18 unless the triaI court
in its discretion permits otherwise, but
in any event, the motion will be overruled
by operation of law if it is not determined within 75 days after sentencing.19
Notice of appeal may still be given
orally in open court or in writing, hut if
in writing, it must now be fled in duplicate with the derk of the trial court.
If orally, the derk must reduce i t to
written duplicates, and in either case,
the derk fdes the duplicate and forwards
it to the clerk of the appropriate court
of appeals.z0 The notice must be given
by the appellant within 15 days after
sentencing or within 15 days after the
motion or amended motion for new
trial is overruled. It may be withdrawn
at any time prior to the decision of the
court of appeals as a matter of right,
and after the decision with the consent
of the State and approval by the court
of appeals.zl The withdrawal, like the
aotice, is fded in duplicate with the court
of appeals, and the duplicate is forwarded
by the clerk of that court to the clerk of
the trial court. If the appeal is dismissed
after a decision under this provision,
notice of the dismissal is also transmitted
to the derk of the trial court. No notice
of appeal is necessary in cases in which
the death penalty is assessed, of course,

because appeal in such cases is automatic
to the Court of Criminal ~ ~ ~ e a l s . ~ ~
Twenty days after the notice of appeal
is fded is a critical day for the appellant,
for on that day he must file his designation of transcript with the clerk of the
trial court, along with his designation of
the court reporter's notes t o be transcribed and his affidavit, if applicable,
of inability to pay for the transcript i ~ n The
. ~ State
~
fdes its designation of
transcript within 30 days after the appellant has given notice of appealJ4
Notice of completion of the record,
the
for making objections,
and approval and notice of approval to
the partiesremainsubstantially unchanged,
except that the derk now has the choice
of giving the notices by registered or certified mail.25 When the derk fles the record, however, it is immediately transmitted to the court of appeals,26 and the
briefs of the parties are fded there rather
than with the clerk of the trial court27
The time limits for fling the briefs remain unchanged, but the trial court's
opportunity to review the briefs, hear
oral argument and grant a new trial is
repealed.28
By separate legislation effective
May 14, 1981:~ the LegisIature amended subdivision 16 of art. 40.09 to permit
the trial court rather than the Court of
Criminal Appeals to grant motions for
extensions of time. This practice in the
trial courts was short-lived, however,
because after September 1, such motions
are directed to the courts of appeals.30

REVIEW BY THE COURT OF
CRIMINAL APPEALS
The Court of Criminal Appeals hears
both direct appeals and cases on discretionary review. Direct appeals are heard
in cases in which the death penalty has
been assessed,3l and the appellate procedure and time limits are the same as
in appeals taken to the courts of appeals,
except that no notice of appeal need
be given.32 Discretionary review of decisions from the courts of appeals may be
had by petition of either party, or by the
Court sua sponte, and it will be granted
when four judges of the Court vote to
review decision or grant a petition.33
When the court of appeals renders a
decision in a criminal case, its clerk is
required to mail or deliver a copy of the

opinion to the clerk of the Court of Citations to the appellate record, for exCriminal Appeals, as well as to the par- ample, are by volume and page number51
ties, the clerk ofthe trial court, the judge rather than to the transcript and stateof the trial court, and the State Prosecut- ment of facts. The Court lists six reasons
ing ~ t t o r n e If~ the
. ~ Court
~
of Criminal which indicate the character of reasons
Appeals orders a review of the dccision that will be considered in determining
on its own motion, it must do so within whether to grant or deny discretionary
45 days after the fmal ruling of the court review.52 If anything has been omitted,
of appeals;35 otherwise, the decision be- however, the Rules of Civil Procedure
comes fmal.
shall govern proceedings in the Courts
Either party may petition the Court of Appeals in criminal cases.53
of Criminal Appeals for review of the
On September 1, 1081, the Court of
court of appeals' decision by fding such Criminal Appeals distributed about onea petition with the clerk of the court of half of its backlog to those courts of apappeals within 30 days after the final peal which received additional judges at
ruling of that court.36 The petition the rate of 75 cases per each newlyfor review shall be addressed to "The created judgeship. The remaining cases,
Court of Criminal Appeals of Texas," at least 1,800 appeals, including death
shall state the name of the petitioning penalty cases, were retained by the Court
- -party, and shall include a statement of for disposition in accordance
with laws
the case and authorities and arguments in effect prior to September 1 . ~ 4It
in support of each ground of review.37 remains to be seen, of course, whether
The clerk of the court of appeals is the addition of 25 new justices on the
required to forward the petition, along courts of appeals can relieve the backlog
with the original record and the o inion, of the Court of Criminal Appeals and
to the Court of Criminal ~ ~ ~ e witha l s simultaneously
~
keep the civil dockets
in 1 5 days after the petition for review of those courts current.
is filed. The opposing party then files the
original and ten copies of its reply with NOTES
the Court of Criminal Appeals39 withim
1. All references to Tex. Const. art. V
30 days after receipt of the petition from
are as amended, effective Septemthe petitioning party, and copies are
ber 1, 1981, unless otherwise noted.
served on the petitioner and the State
2. Tex. Rev. Civ. Stat. art. 1812(a).
Prosecuting ~ t t o r n e ~ . ~ ~
All references to the statutes are as
While a court of appeals may deliver a
amended by S.B. 265, 67th Legislawritten opinion or decide the case by a
ture, effective September 1 , 1981,
certificate of affmance or reversal with
unless otherwise noted.
citation of supporting authority,4l the
3. Tex. Rev. Civ. Stat. art. 1812(b).
Court of Criminal Appeals must deliver 4. OD.Attv. Gen. No. m - 2 9 3 (19811.
a written opinion in each case it d e ~ i d e s . 4 ~
5. Tex. Rev. Civ. Stat. art. 1801(a).
The clerk will send a copy of the opinion 6. Tex. Rev. Civ. Stat. art. 1801(b).
not only to the parties, the clerk and
7. Id. Texas Rules of Post Trial and
judge of the trial court, hut in a discreAppeUate Procedure in Criminal
tionary review case, to the clerk of the
Cases (hereinafter cited Tex. Cr.
court of appeals as we11.43 The decision
App.
R ) 312,313(b).
of the Court of Criminal Appeals he8.
Tex.
Rev.
Civ. Stat. art. 1811.
comes final 15 days after the final ruling
9.
Tex.
Const.
art. V, 55;Tex. Code
in the case.44
Crim.
P.
art.
4.04, g2. All references
The Court of Criminal Appeals
is au.
.
to
the
Code
are as amended by S.B.
thotized to promulgate rules governing
265, 67th Legislature, effective Seppost-trial and appellate procedure, as well
tember 1, 1981, unless otherwise
as review by the ~ o u r t . 4 5 The rules,
noted. Hereinafter, a l l references to
which took effect September 1, 1981,
the
Code will he by article number
are themost comprehensiveyet announced
as, e.g., art. 4.04, 52.
by the Court, providing detailed requuements for the record on appea1,46 briefs 10. Id.
and citations to the record,47 submission 11. Art. 44.45(6) and (7). But see the
text preceding note 42, infa.
and oral argument,48 opinions and re
hearings,49 and discretionary review.S0 12. Texas permitted the State a limited

t .

right of appeal by statute in 1856,
pursuant to the constitution of 1845,
whichright was incorporated into the
constitution of 1861. The constitution of 1869 apparently permitted the State an unlimited right of
appeal in felony cases, but the absolute prohibition in the constitution of 1876 has remained unaltered
since its adoption.
13. Art. 44.04(h).
14. The Appendix provides a sequence
and time limit checklist for practice
after September 1, 1981. Because
the procedures are so seldom utilized, no mention is made, either in
the text or the Appendix, of bills
of exception, art. 40.09, subd. 6,
or of motions in arrest of judgment,
art. 41.01, et. seq. With regard to the
former, the time for f h g is reduced
from 90 to 75 days, and opposing
counsel has 10 days to make objections. With regard to the latter,
the motion must he made within 30
days after the date that sentence is
imposed or suspended in open court,
and an order overruling a motion in
arrest of judgment triggers the time
limit for giving notice of appeal.
15. Art. 42.02.
16. Art. 40.05(a): art. 44.08(h) and (cl:
art. 42.07, 53, repealed, effective
September 1, 1981.
17. Art. 40.05(b).
18. Art. 40.05(d).
19. Art. 40.05(c).
20. Art.44.08(a).
21. Id.
..

.

22. Id.

23.
24.
25.
26.
27.
28.

Art. 40.09, subds. 2,5.
Art. 40.09, subd. 2.
Art. 40.09, suhd. 7.
Art. 40.09, subd. 8.
Art. 40.09, subds. 9,10.
Art. 40.09, suhds. 11, 12, repealed,
effective September 1,1981.
29. S.B. 556,67th Legislature.
30. This appears to be a case where two
amendments to the same statute
were enacted at the same session of
the legislature, one amendment without reference t o the other. If such
amendments cannot be harmonized,
the latest in date of enactment
prevails. Tex. Rev. Civ. Stat. Ann.
art. 5429%-2, §3.05(b). Here, there
was no conflict until September 1,
(Continued)
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at which time the amendment in S.B.
265 superceded that of its predecessor in time, S.B. 556. The situation is complicated somewhat, however, by the savings clause in 0149 of
S.B. 265, which provides that for certain cases over which the Court of
Criminal Appeals retains jurisdiction,
disposition is t o be in accordance
with the laws in effect prior t o September 1, which includes S.B. 556.
In other words, if a motion for extension of time is made, say, in a
death penalty case, it must be directed t o the trial court, while similar
motions in appeals Gled after September 1 must be made to the
appropriate appellate court.
31. Tex. Const. art. V, 55; art. 4.04,
52.
32. Art. 44.08(a).
33. Art. 44.45(a) and (b); Texas Rules
of Post Trial and Auoebte Proce-

34.
35.
36.

37.
38.

39.
40.
41.
42.

dnre in Criminal Cases (hereinafter
cited Tex. Cr. App. R.) 303(e),
304(k).
Art. 44.24(c); Tex. Cr. App. R.
207(g).
Art. 42.04a(b) (1) (B); art. 44.45(a).
Art. 42.04a(b) (1) (A); art. 44.45(b)
(1) and (2);Tex. Cr. App. R. 304(b).
Ten copies of the petition are t o be
delivered to the clerk of the Court
of Criminal Appeals either by counsel or by the clerk of the court of
appeals from copies furnished by
counsel. Tex. Cr. App. R. 304(d) (8).
~ k t 44.45(h)
.
(3).
Mote properly, one would assume,
to the clerk thereof. See Twr. Cr.
App. R. 304(f).
See note 38.
Art. 44.45(b) (4) and (5); Tex. Cr.
App. R. 304(1).
Art. 44.24(c).
Art. 44.24ldl.

43. Art. 44.24(f).
44. Art. 42.04a (c).
45. Art. 44.33; art. 44.45tc). These
rules were promulgated by order
rendered July 17, 1981.
46. Tcx. Cr. App. R 201
47. Tex. Cr. App. R. 202, 304, 306.
48. Tex. Cr. App. R. 204, 205, 206,
305, 307.
49. Tex. Cr. App. R. 207, 208, 308,
309.
50. Tex. Cr. App. R 302, 303, 304.
51. Tex. Cr. App. R. 202
52. Tex. Cr. App. R. 302(c) (1-6).
53. Tex. Cr. App. R. 211,
54. See Note 30; Tex. Cr. App. R. 401.

Adaptedfrom apresentation to the
Lubbock CriminulDefense Lawyers
Association Seminar on Criminal Law.

APPENDIX
TEXAS CRIMINAL APPELLATE CHECKLIST

SEQUENCE OF APPELLATE STEPS

1.

A. Time begins to run for Motion for New Trial or Notice
of AppeaL art. 44.08(h), (c)

B. Motion for New Trial (and Amended Motions without
leave of court) Hed: art. 40.05(a), (b)
C.

Proponent presents Motion for New Trial to court.
art. 40.05(d)

D. Motion for New m rid overruled by operation of law.
art. 40.05(c)
E.

Notice of appeal given (orally or in writing);
duplicate sent to appellate court. art. 44.08

F. Designation of transcript, statement of facts,
affdavit of inability to pay. art. 40.09(2, 5)
G. State files designation of transcript. art. 40.09(2)

H. Statement of facts fded for proceedings occurring
prior to Notice of Appeal. art. 40.09(3)
I.

Clerk gives certified or registered notice of completion of record to parties. art. 40.09(7)

J.

Parties file any objections t o record. art. 40.09(7)

TIME LIMITS
(Maximum)
Sentence imposed or
suspended in open
court.

DATE

K. Court approves record. art. 40.09(7)
L.

Record filed, transmitted to appellate court. Notice
of approval to parties. art. 49.09(8)

M. Appellant tides original and 3 copies of brief with
clerk of appellate court. act. 40.09(9)
N. State fdes original and 3 copies of brief with clerk
of appellate court. art. 40.09(10)
0. Parties notified of time and date for submissions.
R. 204

P.

Parties acknowledge receipt of notice, request or
waive oral argument. R. 204

Q. Oral argument. R. 205
R Opinion announced in court of appeals. art. 44.24(c);
R. 207

S. Motion(s) for rehearing. R. 208

T. Motion(s) for rehearing overruled. R. 208
U1 Mandate issues from court of appeals. art. 42.04a (b);

R. 209
Uz Petitioner files original and 1 0 copies of petition

with clerk of court of appeals. arts. 4.04(2),
44.45(b) (2); R. 304(b)
U3 Review on motion of the Court of Criminal Appeals.

arts. 4.04(2), 44.45(a), R. 3 0 3

V. Petition, record and opinion forwarded to the Court
of Criminal Appeals. art. 44.45(b) (5);R. 304(f)

W.

Opposing party tides reply with the Court of Criminal
Appeals. art. 44.45(b) (4); R. 304(h)

Xl Petition granted. art. 44.45(b) (6)
Xz Petitioning (or losing) party files brief on the
merits. R. 306(a)
Xj Opposingpdrty fdes briefs on the merits. R. 306(b)
Xq Petition refused, or order granting petition set

aside and refused. art. 44.45(b) (6). (7)

,

Y. Parties notified of time and date of submissions.
R. 305
Z.

Pames acknowledge receipt of notice, request or
waive oral argument. R. 305
(Gntiaued on pnge 24)
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READY REFERENCE
to the revised Texas Controlled Substances Act
J. David Phillips, Associate Judge
City of Austin
Offenses listed as felonies are covered
by a new range of punishment, to wit:
First Degree: 5 to 99 or life, with an
optional fine not to exceed $20,000.
Second Degree: 2 to 20, with an optional fine not to exceed $10,000.
Third Degree: 2 to 10, with an optional fine not to exceed $5,000.
On "Illegal Investment" 54.052 and
on "&mavated Offenses" the modsions o r - ~ i t l e4, Penal Code 6'1nchoate
Offenses" apply (attempt, conspiracy,
solicitation) but the punishment is the

same as the offense the object of the
preparatory offense. So. . .attempted illegal investment will stiU net you 5-99,
plus a mandatory fine of $50,000 to
$1,000,000.
As usual, the legislature messed up
the numbering system of the statutes,
passing too many sections to be known as
54.051. One such section deals with
P.O.M. while the other related to delivery of a controlled substance to aminor,
The delivery to a minor 4.051 was passed
with an uncaptioned amendment to 4.12

barring deferred adjudication for a rioktion of 4.051 (which one?). A further
uncaptioned section of this bill bars deferred adjudication under 42.12 of the
Code of Criminal Procedure for a vio
lation of 4.051 (which one?)
In light of the eye-opening penalties
and the snafu of 4.051, one begins to
see why so many attorneys are already
callina this the "Lavers' Relief Act
of 19il."
Enjoy the charts.

MARIHUANA
% 02.

4 02.
or
less

5#
or
less

50#
or
less

Class A.
misdem.

Felony
Third

Felony
Second

Felony
First

(b) 2

(b) 3

(b) 4

(h) 5

Class A.
misdem.

Felony
Third

Felony
Second

(b) 3

(b) 4

without
remuner.

% 02.
with
remuner.

Class B.
misdem.

2 02.
or
less

ZOO#
or
less

2000#
or
less

More
than
2000#

DELIVERY
1.

POSSESSION
Class B.
misdem.

Where any fine amount is stated. some fine is mandatory. The amount stated is the maximum.
Where the range of pnishment includes 99 years, the statute reads "life or for a term of not more than. . ."
Where there is a previous conviction under the Texas controlled Substances Act, the above offenses may be enhanced by the
following scale:
*1-10-99, and a f i e not to exceed $100,000.
*2-15-99, and a €me not to exceed $250,000.
*3-20-99, and a fine not to exceed $500,000.
Enhancement under this act is an option to enhancement under 512.42, Penal Code.
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POSSESSION OF A CONTROLLED SUBSTANCE

I

Less than
28 grams

Penalty Group 1

54.04

Felony
Second
Degree
4.04 (b)

Penalty Group 2

Felony

Less than
200 grams

I

5-99
$50,000

I

4.042 (b)

Class B Misdemeanor

54.043

,.

10-99
$100,000

4.041 (d) (1)
*1

84.042

Penalty Group 4

4.04 (d) (2)
*2

5-99
$50,000

Class A Misdemeanor

4.043 (b)

400 grams
or more

10-99
$100,000

4.04 (d) (1)
*1

Degree
4.041 (b)

Penalty Group 3

Less than
400 grams

4.041 (d) (2)
*2

5-99
850,000
$4.042 (d) (1)
"1

10-99
$100,000
4.042 (d) (2)

5-99
$50,000
4.043 (d) (1)
*1

1099
$100,000
4.043 (d) (2)
'2

*2

MANUFACTURE, DELIVERY, OR POSSESSION WITH INTENT TO MANUFACTURE OR DELIVER

1

I

Less than
28 grams

.Penalty
Group 1
54.03

Felony, First Degree

Penalty
Group 2
54.031

Felony, Second Degree

Penalty
Groups
3and4
54.032

28 g, or more
less than 200 g.

I

200 g. or more
less than 400 g.

400 g, or more

(4I

(42
*2

5-99
$50,000
(4 I
*1

54.03(b)

§4.031(b)

Felony, Third Degree

§4.032(b)

*1

Weights include "adulterants or dilutants"
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TCDLA SPEAKS

1.
A

inner secrets of law enforcement strategy
Dear Judge
and tactics. Surely that would apply as
As president of the Texas Criminal well, however, to judges whose statu
Defense Lawyers Association, I am seud- tory responsibility it is to be neutral
ing this letter to you and to all the other arbiters of the new wiretap law.
judges who have been chosen by Presiding Judge John F. Onion of the Court Yours respectfully,
of Criminal Appeals to approve or dis- Charles M. McDonald
approve applications for wiretaps under President
Texas's new wiretap law. Each of yon
has been invited to the Department of cc: Honorable John F. Onion
Public Safety in Austin for two days
Presiding Judge
of meetings about the wiretap law with
Court of Criminal Appeals of Texas
the sponsors of the wiretap legislation,
members of the Governor's staff, per- DISTRIBUTION:
sons at the Department of Public
Safety who will soon be presenting you Hon. Roy R. Barrera, Jr.
with wiretap applications, and Texas 144th District Court
law enforcement officers who will he Bexar County Courthouse
initiating applications.
San Antonio, Texas 78205
Speaking for those who are concerned
about abuse of the wiretap law, I ask Hon. Darrd Hester
you to dedine the invitation. While there 197th District Court
is no harm i n narcotics investigators and Cameron County Hall of Justice
prosecuting attorneys meeting privately Brownsville, Texas 78520
t o discuss their wiretap strategy and internal DPS procedures, your mere pre- Hon. Ray L. McKim
sence will have the appearance of com- 161st District Court
promising your integrity and objectivity. 335 Ector County Courthouse
The very nature of your responsi- Odessa, Texas 79761
bilities under the new law is inimical
to your attending this conference. For Hon. Dan E. Walton
example, will you be asked to give ad- 178th District Court
visory opinions concerning the content Harris Co. Courthouse
and form of applications for wiretaps? Houston, Texas 77002
If you and other wiretap judges disagree
about the requisites of applications, will Hon. Byron Matthews
you not have provided your hosts with (:rimind Wstrict Court No. 1
valuable information for future forum Tarrant Countv Criminal Courts Uuildina
shopping?
Fort Worth, ~ l x a 76102
s
If you feel you must attend this conference, at the v e y least insist that mem- Hon. Robert C. Wright
bers of the press and of the "loyal oppo- 137th District Court
sition" he invited to participate. That Lubbock County Courthouse
way there can be no doubt about what Lubbock, Texas 79401
has occurred and your participation.
It also has the advantage of allowing Hon. Mace B. Thurman, Jr.
another point of mew to be brought to 147th District Court
sessions which are intended to help edu- P!O. Box 1748
cate you about the law, and it helps edu- Austin, Texas 78767
cate the public as well concerning the use
of the new wiretap law.
Hon. George M. Thurmond
Undoubtedly the Department of Pub- 63rd District Court
lic Safety will argue that practicing mem- P.O. Drawer 1089
bers of the criminal bar and members Del Rio, Texas 78840
of the press should he excluded because
matters of such sensitivity will be dis- Hon. Thomas B. Thorpe
cussed that only law enforcement "in- 203rd District Court
siders" ought to be present. Certainly Dallas County Courthouse
outsiders have no business knowing the Dallas, Texas 75202
0
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STRIKE FORCE
REQUEST

TO:
FROM:

I

Board of Directors
(%arles M. McDonald

Two recent Federal cases deal with
governmental breaches of the attorney/
client relationship by the government.
1) U.5. v. Killian 639 F.2d. 206, 208
(5th Cir. 1981)
2) US.v. Cross 638 F.2d, 1375,1381
(5th a.
1981)
A defense attorney in El Paso, Texas,
Charles Louis Roberts, P.O. Box D,
505 Caples Building, El Paso, Texas
79901, is pursuing a dismissal from US.
District Judge Harry Hudspeth based
on a pattern of such misconduct within
the western district of Texas. See U.S.
v. Morrison, -US.,101 S. Ct.
665,666 (1981).
If you have knowledge of any documented cases of such misconduct by the
government, phase contact Rosalind
Brinkley at TCDLA headquarters immediately. Please get in touch with members
in the western district who might have
knowledge of such violations.

PROFESSIONAL
THROUGHOUT TEXAS & U.S.
26 YEARS EXPERIENCE
FORMER POLICE DETECTIVE

Richard "Dick"
Clark
INVESTIGATOR
DALLAS

2 14/438-5355
Phone Answered 24 Hours
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COURT OF CRIMINAL APPEALS DECISIONS

EDITOR'S NOTE: As of the date of this printing the Court of
Criminal Appeals has not delivered any further decisions. The
summaries which follow bring up to date the United States
Supreme Court decisions and the decisions from the Fifth Circuit
Court of Appeals. Also included is a notice from the Fifth
Circuit regarding admission to practice before both the Fifth
Circuit and the Eleventh Circuit.
PROCEDURES FOR ADMISSION
TO NEW FIFTH AND ELEVENTH CIRCUITS
On October 1, 1981, the existing Fifth Circuit will be
divided into a new Fifth Circuit consisting of the states of
Texas, Louisiana, ahd Mississippi, and a new Eleventh Circuit
consisting of the states of Alabama, Georgia, and Florida.
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Attorneys must be admitted to each new court before which they
wish to practice.
Until December 31, 1981, attorneys admitted to the
present Fifth Circuit:
A. For a fee of $5 may be admitted to either the new
Fifth Circuit or the new Eleventh Circuit, but not
to both new circuits; and
B. For an additional fee of $20 may be admitted to the
other new circuit.
Until October 1, 1981, attorneys not admitted to the
present Fifth Circuit:
A. For a fee of $20 may be admitted to the present
Fifth Circuit and admitted to either the new Fifth
Circuit or new Eleventh Circuit, but not to both
new circuits; and
B. For an additional fee of $5 may be admitted to the
other new circuit.
Attorneys who presently appear on behalf of the United
States and who are currently admitted to practice
before the existing Fifth Circuit are not required to
pay a fee. If they intend to practice in both circuits,
they may be admitted to both at one time.
Attorneys desiring admission should write to the Clerk
of the Fifth Circuit, 600 Camp Street, New Orleans,
Louisiana 70130. The letter should:
A. Certify that the writer is a member in good standing of the bar of the Fifth Circuit, or is eligible
for admission under FRAP 46 (a);
B. State the writer's choice of the above option;
C. State the writer's Social Security number; and
D. Include a check for the applicable fee(s).
An individual letter is required for each attorney.
Group or firm requests will not be accepted.
OPINIONS OF THE UNITED STATES SUPREME COURT
United States vs. DiFrancesco 66 L.Ed.2d 328 (12-9-80).
DOUBLE JEOPARDY: Organized Crime Control Act Provision (18 USC,
Sec. 3576) permitting government appeal of sentence imposed on
"dangerous special offender" does not violate Double Jeopardy
Clause of Fifth Amendment.
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Watkins vs. Sowders 66 L.Ed.2d 549 (.1-13-81).
IN COURT IDENTIFICATION TESTIMONY: Hearing outside the presence
of the jury to determine admissibility of identification evidence is held not required by Due Process Clause of Fourteenth
Amendment. The trial court refused to conduct a hearing outside
the presence of the jury to determine whether the identification
evidence was admissible, even though the defendant contended
that a witness's identification of him was arrived at improperly.
The essence of this opinion may be that such a hearing is not
constitutionally mandated, but the hearing was not discouraged
and was certainly deemed prudent in the opinion.
United States vs. Cortez 66 L.Ed.2d 621 (1-21-81).
Based on their discovery of sets of distinctive human footprints in the desert, Border Patrol officers deduced that on a
number of occasions groups of from 8 to 20 persons had been
guided by a person, whom they designated "Bhevron," from Mexico
across an area of desert in Arizona, known to be heavily trafficked by aliens illegally entering the country. These groups
of aliens proceeded to an isolated point on a road to be picked
up by a vehicle; the officers deduced the vehicle probably
approached from the east and returned to the east after the
pickup. They also surmised, based on the times when the distinctive tracks were discovered, that "Chevronn generally
traveled on clear nights during or near weekends, and arrived at
the pickup point between 2 a.m. and 6 a.m. On the basis of
this information, the officers stationed themselves at a point
east of the probable pickup point on a night when they believed
there was a strong possibility that "Chevron" would be smuggling
aliens. The officers observed a pickup truck with a camper
shell suitable for carrying sizeable groups pass them heading
west and then observed the same vehicle return within the estimated time for making a round trip to the pickup point. The
officers stopped the vehicle, which was being driven by respondent Cortez and in which respondent Hernandez-Lorea, who was
wearing shoes with soles matching the distinctive "chevronn shoeprint, was a passenger. Cortez voluntarily opened the door of
the camper and the officers then discovered illegal aliens.
Prior to trial on charges of transporting illegal aliens, respondents sought to suppress the evidence of the presence of
the aliens discovered as a result of the stopping of their
vehicle, contending that the officers did not have adequate
cause to make the investigative stop. The District Court denied
the motion, and respondents were convicted. The Court of
Appeals reversed, h?lding that the officers lacked a sufficient
basis to justify stopping the vehicle and thus respondents'
Fourth Amendment rights were violated.
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HELD: The objective facts and circumstantial evidence justified
the investigative stop of respondents' vehicle.
(a) In determining what cause is sufficient to authorize
police to stop a person, the totality of the circumstances-the whole picture--must be taken into account. Based upon that
whole picture the detaining officers must have a particularized
and objective basis for suspecting the particular person stopped
of criminal activity. The process of assessing all of the circumstances does not deal with hard certainties, but with probabilities, and the evidence collected must be weighed as understood by those versed in the field of law enforcement. Also,
the process must raise a suspicion that the particular individual
being stopped is engaged in wrongdoing.
(b) This case implicates all of these principles-*especially
the imperative of recognizing that, when used by trained law
enforcement officers, objective facts, meaningless to the untrained, allow for permissible deductions from such facts to
afford a legitimate basis for suspicion of a particular person
and action on that suspicion.
(c) The intrusion upon privacy associated with this stop
was limited and "reasonably related in scope to the justification for (its) initiation." Terry v. Ohio, 392 U.S. 1, 29, 20
L.Ed.2d 889, 88 S.Ct. 1868, 44 Ohio Ops.2d 383. Based upon
the whole picture, the officers, as experienced Border Patrol
agents, could reasonably surmise that the particular vehicle
they stopped was engaged in criminal activity.
Chandler vs. Florida 66 L.Ed.2d 740 (1-26-81).
MEDIA COVERAGE OF TRIALS: State program permitting radio, television and photographic coverage of criminal proceedings over
accused's objection held constitutional, absent showing of prejudice. The Court held that notwithstanding the objection of
the defendants and in the absence of a showing of prejudice of
constitutional dimensions, the state could, consistently with
constitutional guarantees, experiment with electronic media and
still photographic coverage of its public judicial proceedings,
so that the defendants's contention that the televising and
broadcasting of their trial pursuant to the state canon denied
them a fair and impartial trial had to be rejected where the
defendants did not attempt to show with any specificity that the
presence of cameras impaired the ability of the jurors to decide
the case on only the evidence before them or that the trial was
affected adversely by the impact on any of the participants of
the presence of cameras and the prospect of broadcast.

Hudson vs. Louisiana,67 L.Ed.2d 30 (2-24-81).
RETRIAL BARRED BY DOUBLE JEOPARDY CLAUSE: The defendant who
was tried in a Louisiana State Court for murder and found guilty
by a jury moved for a new trial, which under Louisiana law was
his only means of challenging the sufficiency of the evidence
against him. The trial court granted the motion. At his second
trial, the State presented an eye witness whose testimony was

(
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not presented at the first trial and the individual was again
found guilty.
The Court held that the State violated the Double Jeopardy Clause
by prosecuting the individual a second time, since double jeopardy protections are not violated only when the prosecution had adduced no evidence at all of the crime or an element thereof, and
since the trial judge had granted the new trial because the State
had failed to prove its case as a matter of alw, not merely
because he as a "thirteenth juror" would have decided it differently from the other twelve jurors.
Carter vs. Kentucky 67 L.Ed.2d 241 (3-9-81).
FAILURE TO TESTIFY INSTRUCTION MUST BE SUBMITTED: A defendant
in a State criminal trial has the right under the privilege
against compulsory self-incrimination protected by the Fifth
and Fourteenth Amendments, upon request, to have the trial judge
give the requested instruction, the State trial judge having the
constitutional obligation, upon proper request, to minimize the
danger that the jury will give evidentairy weight to a defendant's failure to testify.
Albernaa vs. United States 67 L.Ed.2d 275 (3-9-81).

--

--

CONSPIRACY
MULTIPLE OBJECTIVES
CONSECUTIVE SENTENCES FOR
CONSPIRACIES TO IMPORT AND TO DELIVER MARIJUANA DO NOT VIOLATE
DOUBLE JEOPARDY CLAUSE: Where single conspiracy has multiple
objectives, imposition of consecutive sentences for conspiracy
to import marijuana and for conspiracy to distribute marijuana
is consistent with congressional intent and does not violate the
Double Jeopardy Clause.
Petitioners, who were involved in an agreement to import marijiuana and then to distribute it domestically, were convicted on
separate counts of conspiracy to import marijuana, in violation
of 21 U.S.C. sec. 963 (21 U.S.C.S. sec. 9631, and conspiracy to
distribute marijuana, in violation of 21 U.S.C. sec. 846 (21
U.S.C.S. sec. 846). These statutes are parts of different subchapters of the Comprehensive Drug Abuse Prevention and Control
Act of 1970. Petitioners received consecutive sentences on each
count, the length of each of their combined sentences exceeding
the maximum which could have been imposed either for a conviction
of conspiracy to import or for a conviction of conspiracy to
distribute. The Court of Appeals affirmed the convictions and
sentences.
1. Congress intended to permit the imposition of consecutive
sentences for violstions of secs. 846 and 963 even though such
violations arose from a single agreement or conspiracy having
dual objectives.
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(a) IPn determining whether Congress intended to authorize curnulative punishments, the applicable rule, announced in Blockburger
vs. United States, 284 U . S . 299, 304, 76 L.Ed. 306, 52 S.Ct. 180,
is that '*wherethe same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied
to determine whether there are two offenses or only one, is
whether each provision requrres proof of a fact which the other
does not." The statutory provisions involved here specify different ends as the proscribed object of the conspiracy--"distribution" and "importation1F--andclearly satisfy the Blockburger
test. Each provision requires proof of a fact that the other
does not, and thus secs. 846 and 963 proscribe separate statutory
offenses the violations of which can result in the imposition of
consecutive sentences. Braverman YS. United States, 137 U . S , 49,
87 L.Ed. 23, 63 S.Ct. 99, distinguished.
-

(b) While the Blockburger test is not controlling where there is
a clear indication of contrary legislative intent, if anything
is to be assumed from the legislative history% silence on the
question whether consecutive sentences can be imposed for a
conspiracy to import and distribute drugs, it is that Congress
was aware of the Blockburger rule and legislated with it in
mind. And the rule of lenity has no application in this case,
since there is no statutory ambiguity.
2, The imposition of consecutive sentences for petitioners'
violations of secs. 846 and 963 does not violate the Double
Jeopardy Clause of the Fifth Amendment. IB determining whether
punishments imposed after a conviction are unconstitutionally
multiple, the dispositive question is whether Congress intended
to authorize separate punishments for the crimes. Where Congress intended, as it did here, to impose multiple punishment,
imposition of such sentences does not violate the Constitution.
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FEDERAL CASES
Huffman v. Wainwright, No. 80-5237, Per Curiam, Panel Opinion,
7-20-81, Reversed and Remanded.

-

--

HABEAS CORPUS
ATTACK ON JURY VENIRE. Held: A pre-trial challenge to the jury venire is generally requlred to preserve error
concerning the jury panel. If the jury venire challenge is raisd
for the first time by writ of habeas corpus, the court will make
a preliminary determination on whether the petitioner consciously
delayed his challenge until his post conviction writ in order to
"sandbag" the trial court. The Appellate courts will not considex
jury challenges which are raised after trial in order to gain
strategic advantages.
U.S. v. Adcock, No. 80-5607, Judge Tuttle, Panel Opinion, 7-20-81,
Af firmed

.

-

EVIDENCE
THREATS MADE BY DEFENDANT TO WlTNESS DURING TRIAL.
The Defendant's statement, which had been made to a witness in
the rest room during the course of trial and which could be
taken as an admission by the defendant that what the witness was
testifying to was really very harmful to the defendant, was admissible in view of facts that the defendant started such conversation with a witness in violation of Court's gag order and that
the statement was apparently designed to have a chilling effect
on the witness.
U.S. v. Foqg, No. 80-5900, Judge Lynne, Panel Opinion, 8-3-81,
Af firmea

.

Although the lower court ordered that all Brady material be delivered by a specified date, the Government's failure to supply
some material until the day of trial was not reversible error as
Brady requires only that the defense receive the materials prior
to trial. Although the defendant claimed that he did not know
of certain statements made before the grand jury by two named
individuals, given the defendant's close relationship with such
individuals, his counsel could easily have obtained their statements.
U.S. v. Metz, No. 80-2320, Judge Brown, Panel Opinion, 8-3-81,
Affirmed.
Where the defendant was aware at time of trial of his codefendant's willingness to testify, after his own trial, that the
defendant had nothing to do with the crime; such evidence was
not "newly discovered," despite the codefendant's inability to

.
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testify at a joint trial with defendant because of codefendant's
invocation of the Fifth Amendment.
U.S. v. Villamonte-Marquez, No. 80-3633, Judge Skelton, Panel
Opinion, 8-3-81, Reversed.
For boarding of a vessel in inland waters to be justified on the
basis of a border search, there must be some nexus to border, and
some degree of probability that the vessel has crossed the border.
SEARCHES AND SEIZURES. The articulable facts known to officers
boarding the vessel could not have been basis of reasonable
suspicion of law violation, as required for them to be entitled
under the Tariff Act and Fourth Amendment to board the vessel.
Where officers knew only that (1) information had been given to
one officer by confidential informant concerning foreign manned
boats that would be in the waterway area with marijuana on board
waiting to be off-loaded, (2) that an aluminum boat had been seen
in water at midnight without running lights and with gasoline
canscontaining diesel fuel, (3) that the vessel, a sailboat,
was sighted in the ship channel in which officers had never
before seen a sailing vessel anchored, (4) that name of the home
port painted on the stern appeared to be foreign, and (5) that
one defendant's reaction to questions by officer led officer to
suspect defendant was a foreigner. Such facts did not constitute
"probable cause."
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SUGGESTIONS IN CHILD ABUSE CASES
Jan E. Hemvhill
Dallas
If other children in the family of a Ayoub, Catherine, and Pfeifer, ~ o n a l d ,
"Bums as a Manifestation of Child
parentdefendant have reportedly been
Abuse and Neglect." Am].Dis.Child
abused, try to keep that out through a
133:910-914,1979.
Motion in Limine, also. A sample Motion
Feldman, Kenneth W., et al., "Tap Water
follows these comments.
Scald Bums in Children." Pediatrics
62:l-7,1978.
YOUR CLIENT'S HEALTH AND CIRHigbt, Donald W., et al., "Inflicted Burns
CUMSTANCES:
~f your client bas been treated by a
in Children: Recognition and Treatment." JAMA 242517-520,1979.
doctor or been hospitalized recently,
examine these records, too. Get to know Keen, J.H., et al., "Inflicted Bums and
your client and something of hislher
Scalds in Children." Br.Med.1. 4:268emotional state on the date of the alleged
269,1975.
offense. Jurors can be made to under- Lenoski, E.F., and Hunter, K.A., "Specific Patterns of Inflicted Burn Iniuries."
stand a person's inability to cope rationalJ. of Trauma 17:842-846.
ly with a hustrating situation if preINVESTIGATION OF INJURIES:
During your investigation of a case sented sufficient evidence of illness, Moritz, A.R., and Henriques, F.C.,
"Studies of Thermal Injury ." AmJ.
involving injury to a child, fmd out all pressures at home or work, or emotional
ofpathology 23:695-720,1947.
you can about the injuries observed by stress. Older jurors seem to understand
potential witnesses. If the child died, get better than younger ones that such cirNO. F-81the autopsy report (public record under cumstances can lead to unintentional
STATE
OF
TEXAS IN THE CRIMINAL
Sec. 11, Art. 48.25, C.C.P.)-and talk t o (in the Penal Code sense) injuries t o chilDISTRICT COURT
the doctor who performed it, if possible. dren. Situations that often lead to abuse
NO.
OF
If the child was taken to emergency, are discussed in Blair and Rita Justice's V.
COUNTY, TEXAS
admitted to a hospital, or seen by a doc- The Abusing Family, Human Sciences
MOTION IN LIMINE
tor, you should examine those records, Press, 1976, which is available in paperTO SAID HONORABLE COURT:
whether or not the child died. All you backin many bookstores.
COMES NOW the Defendant herein
need is a medical authorization from a
and moves the Court to suppress at trial
parent of the child. When your client is COURT'S CHARGE:
Be sure to request charges on all lesser any reference by the state's attorneys
a parent of the child, get it from the
included offenses to which you may be or witnesses in the jury's presence conclient.
entitled, as well as definitions of reck- cerning injuries inflicted on or sustained
lessness and negligence when appropriate. by other children than deceased or by
deceased except injuries to deceased
MOTION IN LIMINE:
which are alleged in the indictment as
Autopsy reports, hospital records, and BURN INJURIES:
A young child can sustain fatal bums having caused deceased's death. As
doctors' records will often reveal old
injuries or signs of abuse other than from a tub of hot tap water in three to grounds therefor, Defendant would show
those alleged in the criminal case. If so, five seconds. Because this is surprising as follows:
1. The autopsy report on deceased
consider filing a Motion in Limine to to most people, who would intentionally
keep the jury from hearing about other kill a child by such means? Most jurors contains descriptions of injuries to deinjuries. CAUTION: If your client, or would not expect that to result in death. ceased other than those caused by hot
another witness, testifies that the client Therefore, argue the result was not in- water.
2. The state is aware of alleged mis"never" left the child with anyone else, tentional or knowing, but was reckless
even the client's spouse, for even a ., o r negligent. If medical attention is treatment of another child of Defendant.
3. There is no direct evidence to conmoment, your client's connection with sought soon enough, the child may be
other injuries may be established. The saved. A list of medical references con- nect Defendant with the other injuries
client may then be in the position of cerning tap water bums t o children fol- to deceased or to the injuries t o any
other child.
having to explain such injuries. This lows.
4. Proof of extraneous transactions is
necessity should be avoided. No one
irrelevant to the material issues in the
person is "always" with a child, so be MEDICAL REFERENCES :
sure the client understands belshe should Re: Bums, especially tap water burns of
(Continued)
not make such a statement.
children:

CULPABLE MENTAL STATE:
Accident, recklessness, and negligence
are often advanced as defenses in cases
of injury to or murder of a child, especially when no deadly weapon is proven. If
the defense can convince the jury of a
lesser culpable mental state than the intentional or knowing state of mindusually alleged by the state, the client will be
facing much less time on punishment.
A jury may fmd it difficult to find your
client not guilty in cases like this, but
may be d i n g to accept a theory based
on recklessness or negligence.

-
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SUGGESTIONS LN CHILD ABUSE CASES
case on trial and would be highly prejudic d to Defendant and would deprive
her of a fair trial.
WHEREFORE, Defendant prays the
Court instruct the assistant district
attorneys prosecuting this case and,
through such attorneys, their witnesses,
not to mention, refer to, question about,
or attempt to convey before the jury in
any manner information as t o injuries
inflicted on or sustained by other children than deceased or by deceased except injuries to deceased which are the
subject of this indictment.
RE.WECTFUL1.Y SUBMITTED:
~

~

ATTORNEYS FOR DEFENDANT

children than deceased, or by deceased
except injuries to deceased which are
STATE OF TEXAS IN THE CRIMINAL the subject of this indictment, to-wit:
DISTRICT COURT injuries caused by hot water, and said
V.
NO.
OF assistant district attorneys are ordered
COUNTY, TEXAS to instruct witnesses they will call not to
mention or refer t o such injuries inflicted
ORDER
The above and foregoing Motion in on or sustained by other children than
Limine having been called to the atten- deceased or by deceased except injuries
tion of the Court prior t o presentation to deceased which are the subject of this
of evidence in this cause is hereby indictment; DENIED, t o which denial
GRANTED, and the assistant district ~efendantexcepts.
attorneys prosecuting this case are or- DATE:JUDGE
&red not t o mention, refer to, question
about. or attemnt t o convey before the
Editor's Note: Any comments from
jury in any manner information as t o
iniuries inflicted on or sustained by other readers?

NO. F-81-

THE TIMES THEY ARE A-CHANGIN'
&om page 11
AA. Opinion announced in Court of Criminal Appeals.
art. 44.24(d);R. 308

PIA

BB. Motion(s) for rehearing. R. 309

R

B

CC. Motion($) for rehearing overruled. R. 309

C

C

DD. Mandate issues from Court of Criminal Appeals.
art. 42.04a ( c ) ; R. 310

CC + 15

L

D

EE. Mandate stayed for appeal or petition to U S .
Supreme Court. R 311

CC+60

E

E

Moving On
Two former TCDLA members are
featured on our cover. They are Shirley
W. Butts and Antonio Cantu. Both were
appointed by the governor to be appellate
judges and were sworn into office on
September 2.
Shirley Butts was a sustaining member
of TCDLA and is the wife of director
Charles D. Butts. Judge Butts has served
on three committees of the State Bar and
chaired the subcommittee on mandatory
CLE. She has also chaired the criminal,
law and continuing education committees
of the San Antonio Bar Association.
Judge Butts earned B.A.s in English and
history from the California State University at Los Angeles, and a J.D. &om the
University of Texas School of Law. She
was
assistant district attorney of
Tarrant County for three years and has
been in private practice for ten years.

24 VOICEforthe DefenseLiepternber 1981

Antonio Cantn and Shirley Butts
Shirley has taught at St. Mary's University School of Law; a number of articles
she has written have been published.

Antonio Cantu was a director of TCDLA. He is also
on the board of directors of
the Good Samaritan Center
of San Antonio.
Judge Cantu earned a
Bachelor of Fine Arts at the
University of Texas in 1961,
did postgraduate work in education at Trinity and Our
Lady of thc Lake. He was an
art teacher in theSan Antonio
schools from 1965 to 1968.
He also taught at San Antonio College in the advertising
art division.
Antonio's J.D. was earned at St.
Mary's School of Law. He worked in the
Bexar County district attorney's office
from 1970 to 1974. He has been a solo
practioner for seven years.

CRIMINAL LAW LEGISLATION
Kenneth

W.Sparks

Houston
The following article deals with cer- tained in Section 21.09 (RAPE OF A
tain changes and additions to the Penal CHILD) wherein a defendant could
Code, the Code of Criminal Procedure prove he was within two (2) years of
and the Controlled Substances Act that age of the victim and also that the vicwere made d ~ r i n gthe 1981 ~ e ~ i s l a t i v etim had, prior to the time of the alleged
offense, engaged promiscuously in sexual
Session.
intercourse or deviate sexual intercourse.
PENAL CODE AMENDMENTS
This amendment removes the normal
By amending Section 21.03(a) (AGGRA- defenses to the charge of what is usually
VATED RAPE) the legislature answered referred to as L'statutonr raw" whrre
the Court of Criminal Appeals decision the situation is an aggravated one. Secnon
in Rucker v. State, 599 S.W. 2d 581 21.05 (AGGRAVATED SEXUAL A(Tex. Dr. App.-1980). In that opinion BUSE) has also been amended in the
the Court held that the facts of that parti- same vein. It adds the same provisions
cular case were insufficient to demon- indicated above in an attempt t o instrate an aggravated rape where the de- crease the penalties on defendants who
fendant did not use a deadly weapon or victimize children younger than fourinflict serious bodily injury on the vic- teen (14) years of age.
tim. The Court further held that in the
Section 21.11 (INDECENCY WITH A
absence of verbal threats, those conveyed CHILD) has been amended to provide
by actions and deeds of the defendant an affirmative defense to prosection when
are insufficient to show a threat of ser- the defendant and the victim are of the
ious bodily injury or death unless a dead- opposite sex and within two (2) years of
ly weapon was used or unless serious age of each other. Additionally, the
bodily injury was inflicted. With this legislamre has raised the offense from a
new amendment cases with fact situa- third degree felony to a second degree
tions similar to Rucker v. State will now felony when there is sexual contact
be affirmed instead of being reversed for with the child-victim; otherwise, it reinsufficient evidence. In its amendment, mains a felony of the third degree.
the Legislature spelled out exactly what
Section 22.04 (INJURY TO A
type of conduct will raise an offense from CHILD) has been elevated from a second
rape to agpvatedrape:
degree felony to a first degree felony
when the conduct of the defendant
(2) BY acts, words, or deeds places
the victim in fear of death, sericauses serious bodily injury, serious
ous bodily injury, or kidnapping
physical or mental deficiency or imto be imminently inflicted on
pairment, or disfigurement or deformity,
and it is committed intentionally or
anyone;
(3) By acts, words or deeds occurknowingly. When only bodily injury is
caused to a child under fourteen (14)
ring in the presence of the victim
years of age by intentional or knowing
threatens to cause death, serious
bodily injury or kidnapping to be
conduct, the offense is a felony of the
third degree, but if done recklessly, it
inflicted on anyone; or
is now a Class A misdemeanor. Any
(4) Uses or exhibits a deadly wearesulting injuries to a child regardless of
pon in the course of the same
how severe, if done negligently, are now
criminal episode.
The legislature also passed correspond- only a Class A misdemeanor.
ing amendments to Section 21.05(a) , Section 22.04, previously designated
(AGGRAVATED SEXUAL ABUSE) to "INJURY TO A CHILD" is now reinclude the same elements listed above. ferred to as "INJURY TO A CHILD OR
Section 21.03 was further amended ELDERLY INDIVIDUAL!' All of the
to elevate the offense of rape to aggra- penalties and provisions of the Statute
vated rape when the victim is younger apply equally to defendants who victithan fourteen (14) years of age. Addi- mue children fourteen (14) years of age
tionally, the legislature has negated the or younger or individuals sixty-five (65)
applicability of certain defenses con- years of age or older.

Section 25.06 (SALE ORPURCHASE
OF A CHILD) has been elevated from
a Class A misdemeanor to a felony of
the third degree. A second conviction
for the same offense raises the ~unishment to that of a felony of the second
degree.
Section28.02(c)(ARSON)waschanged
to correct a loophole that existed. Under the prior law, arson was a second
degree felony unless bodily injury less
than death was suffered, in which event
it became a felony of the first degree.
p he problem arose where a person
committed arson which resulted in
the non-intentional death of a person.
In this situation, since the injury was not
"less than death" the offense was not
raised to that of a felony of the &st
degree. Furthermore, when the death was
non-intentional, the arson-murder provisions of the capital murder statute
would not apply. This left an arsonist
who had burned down a building being
placed in the same
category
with an arsonist who had burned down a
building and killed a person. The legilature corrected this inequity by making
arson a second degree felony and elevating the offense to a first degree felony
when bodily injury or death is suffered.
This new legislation may have created
a conflict with the capital murder statute
involvingarson-murder,
Section 28.03 (CRIMINAL MISCHIEF) has beeu altered to cover those
situations where a person uses some type
of device to cause a water, gas, or other
metering device to improperly register
the amount of service actually obtained.
prosecution will be easier under this
statute since a presumption has been
established that the person last billed
or who is receiving the economic benefit of the public communication, public
water, gas or power supply has knowingly tampered with the tangible property
if the communication or supply has been
diverted from passing through ametering
device or prevented from being correctly
registered by a metering device or activated by any device installed to obtain
public communications, public water, gas
or power supply without a metering de(Continuedj
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CRIMINAL LAW LEGISLATION

,.
*

vici. However, this articular amendment FULLY CARRYING WEAPONS) of the
would have been properly lodged in current Code.
Section 31.04 (THEFT OF SERVICE).
Section. 31.03 (THEFT) has been
Section 31.12 (UNAUTHORIZED amended to make the theft of "comUSE OF TELEVISION DECODING AND bustible hydrocarbon natural or synINTERCEPTION DEVICE) and Section thetic natural gas, crude petroleum
31.13 (MANUFACTURE, SALE OR oil, or equipment designed for use in
DISTRIBUTION OF TELEVISION DE- exploration for or production of naNrCODING AND INTERCEPTION DE- al gas or crude ~etroleurnoil" a second
VICE) have been added to the Penal degree felony regardless of the d u e
code. These statutes will in all likeli- involved. Apparently, no expert testihood be nicknamed the '%able TV mony will be required for oil and gas
Amendments." The two sections ~ r o h i - related thefts as to value by vime
bit a person from intercepting and using of this provision.
transmissions by a subscription teleSection 31.03 (THEFT) has been
vision service without authorization and further amended to ~rovidea new offense
payment. There is a further provision consisting of theft by bomb threat. The
that prohibits the sale of any devices legislation designates this offense as a
that aid in the interception of any trans- second degree felony regardless of the
missions by a subscription television value if the propexty was unlawmy
service. Both unauthorized use and manu- appropriated or attempted to be unlawfacture, sale, or distribution are Class A fully appropriated by someone threatenmisdemeanors. Interestingly enough, the ing to withhold information about the
d
i location or purported location of a bomb,
third section of this bill (Senate B
No. 211) provides that a subscription poison, or other harmful object that
television service may bdn8 an action tbceatens to harm the person or properto enjoin a violation or threatened ty of the person threatened or another
violation of these sections of the Penal person. This amendment to the theft
Code. It further provides that a party statute creates an offense almost ideutibringing such an action shall be entitled cal t o Section 29.02 (ROBBERY).
to issuance of an injunction upon a show- While some distinctions remain, the gist
ing that a violation of these Penal Code of this new offense and that of robbery
provisions has occurred or will occur. are essentially the same.
Section 38.06 (COMPOUNDING) has
Irreparable injury, inadequate remedy at
law, and probability of recovery need been amended to provide a defense to
not be shown in order t o prove a prima prosecution under certain situations. If
facie right to an injunction. Furthermore, payment is made to a complaining witfor treble damages ness which constitutes reasonable restithe section
and reasonable attorney's fees to a pre- mtion for damages suffered as a result
vailing plaintiff in an action under this of the offense chargedadifthe payment
section. Perhaps this will be referred to is made as a result of an agreement with
attorney, then there can
as the Deceptive Crhninal Practiues ~ ~ the
t prosecuting
!
Section 30.05 (CRIMINAL TRES be no prosecution for the offense of comPASS) has been mended to make the of- pounding. This is a valuable amendment
fense a Class B misdemeanor instead of that covers situations which have been
a Cku C misdemeanor. Trespass of a occnning in the past where only a"good
habitation remains a class A misdemean- faith" defense existed but not a stamtory
or. The legislature also created a crimi- one.
Section 46.03 (WEAPONDEFENSES)
nal offense of trespass with a deadly
weapon which i s a ~ k s A
s misdemeanor. has been amended to provide an absolute
A prosecution under this part of the defense for a peace officer who is carrytrespass statute would itrvolve proving ing a weapon. The newhw makes no &not only a trespass but ago the carrying tinction as to whether or not the peace
of a weapon. Practically speaking, this officer is in the actual dischvge of his
new provision will never be used by the o a i a l duty. An "offduty" peace offiprosecution since the charge of carrying cer may now carry a weapon twentya weapon is a Class A misdemeanor in four (24) hours a day. The basis for the
and of itself. Instead, they would con- statute is that all peace officers are presumed to be on duty at all times. At the
tinue to prosecute persons carrying
pons under Section 46.02 (UNLAW- same time, this particular section only
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prdvides a defense to a prosecution
under Section 46.02 (UNLAWFULLY
CARRYING WEAPONS). Apparently, a
peace officer could still be charged with
trespass with a deadly weapon or any
other statute involving a deadlg weapon
except Section 46.02.
Section 71.02 (ENGAGING IN ORGANIZED CRIMINAL A a I V m ) has
been amended to include some obscenity
provisions which will allow the prosecution to prosecute pornogxaphy merchants
who are engaging in organized criminal
activity.

CODE OF CRIMINAL PROCEDURE AMENDMENTS
Article 18.01 (SEARCH WARRANT)
has been amended to require that the
affidavit be public information if executed.
Article 18.06(b) (EXECUTION OF
WARRANTS) now requires that a copy
of the search warrant be presented to
the owner of the place that is being
searched, if the owner is present. If the
owner is not present, the person who is
in possession of the place to be searched
is to be presented with a copy. Additionally, a written inventory of all property taken from the premises is to be
prepared and a copy of the inventory is
to be delivered to the owner or the person in possession of the premises. If
neither person is present when the officer executes the warrant, the officer
is required to leave a copy of the warrant
and the inventory at the place that was
searched. This provision will make it
simpler for the defendant's attorney to
obtain a copy of the warrant. 1f the
police officers adhere to the strict Ianpage of the statute, they are required
t o leave the warrant but not the affidavit. Even if they read this limitation into
the statute, counsel for the defendant,
with a copy of th"e wanant itself, can determine what magistrate or court issued
the warrant and will be able to obtain
a copy of the affidavit since the affidavit will he "public information" according to the above described amendment
to Article 18.0l(b).
Article 18.02 (GROUNDS FOR ISSUANCE OF SEARCH WARRANT) is
amended to add an eleventh category
for which a search warrant may issue.
As the eleventh category, the legislature
bas added "persons." This provision
could be used to search for fugitives,

to obtain a photograph of a particular
person, or perhaps even to search aparticular person. The &davit setting out
the necessary facts t o obtain a search
warrant to search a person would also
enable an officer to obtain an arrest
warrant based on the same set of facts.
This would negate the necessity of the
search warrant itself since a search of
the person could be conducted pursuant
to the arrest. Thus, there appears to be
little need for the addition.
A new Article, Article 18.021 (ISSUANCE OF SEARCH WARRANT TO
PHOTOGRAPH INJURED CHILD) bas
been added to Chapter 18. It allows a
search warrant to issue to search for and
photograph a child who is alleged to be
the victim of the offenses of injury to
a child, rape of a child, or sexual abuse
of a child. This Article will have application in the situations where a defendant
has ahused or injured a member of his
own family. A victim that is a stranger
to the defendant would obviously consent t o the taking of photographs to aid
the prosecution. However, if a member of
the defendant's own family is the victim,
the question of cooperation is not a
clear. Hence, the need for this statute.
Article 18.20 (INTERCEPTION AND
USE OF WIRE OR ORAL COMMUNICATIONS) has been added to the Code
of Criminal procedure after a strong push
by Governor Clements and a long and
bard campaign for this "wiretapping"
bill. The statute provides that "a judge
may issue an order authorizing intercep
tion of wire or oral communications
only if the prosecutor applying for the
order shows probable cause to believe
that the interception will provide evidence of the commission of a felony
(other than felonv
nossession of mariz .
juana) under the Texas controlled Substances Act or of a felony under the
Texas Dangerous Drug Act? In order
to maintain some type of control with
regard t o this statute, only the Department of Public Safety (DPS) is authorized to own, possess, install, operate,
or monitor an electronic, mechanical,'
or other device. The Article provides
that the DPS may be assisted by an investigative or law enforcement officer
in the operation of a monitoring of an
interception of wire or oral communications, provided that a commissioned
officer of the DPS is present at all times.
This new legislation establishes a com-

plex series of requirements before any
authorization for "wiretapping" may be
granted. The director of the DPS, based
on written affidavits, may request in
writing that a prosecutor apply for a
"wiretapping" order. If anyone other
than DPS director is to request a "wiretapping" court order, he must &st have
the head of alocallaw enforcement agency, based on written affidavits, request in
writing that a prosecutor apply for the
"wiretapping" court order. However,
prior to the request for this application,
the head of the local law enforcement
agency must submit the request and
supporting affidavits to the director of
the DPS. The DPS director must make a
finding in writing as to whether the request and supporting affidavit establish
that other investigative procedures have
been tried and failed, or reasonably appear unlikely to succeed or to be too
dangerous if tried. The director must further find that the request is feasible and
ju&bble
and determine whether the
Department of Public Safety has the
necessary resources available. The prosecutor may file the application only
after a written positive finding on all of
the above requirements by the DPS director.
The application is required to be fded
with a judge in the local administrative
judicial district who has been appointed
for that purpose by the presidingjudge of
the Court of Criminal Appeals. Absent
exigent circumstances, the prosecutor and
law enforcement agency must apply to
the judge in the administrative judicial
district which has jurisdiction over them.
Before ajudge may take action on an
application for an interception order
he must find:
(1) probable cause to believe that
a person is committing, has committed, or is about to commit
a particular offense as limited
by this statute;
(2) that there is probable cause
to believe that particular communications concerning that offexse
will be obtained through the interception;
(3) that normal investigative procedures have been tried and have
failed:
(4) that the facilities where the
interception is to t&e place are
controlled or used by the person
involved in the offense; and

(5) that a covert entry is or is not
necessary to properly and safely
install the wiretapping equipment.
Wiretapping orders under this particular statute cannot be authorized for
more than thirty (30) days. An extension
may be granted upon an application, hut
the extension may not he for more than
thirty (30) days. There is no limitation
on the number of entensions which may
be applied for and granted.
Within ninety (90) days after the date
that an application for an order for wiretapping is denied or ninety (90) days
after the date and order or the last extension expires, the judge who grantedor
denied the application for wiretapping
shall serve notice on the persons namedin
the order or application. The notice d
indude the entry of the order or the application, the date of the entry and the
period of authorized interception or
the date of denial of the application,
and that during the authorized period,
wire or ard communications were or
were not intercepted.
The new law contains several grounds
that may he alleged in a motion to suppress the contents of any intercepted wire
or oral communications or evidence derived from the communications. Ad&tionally, a &ding by the judge is required
when these grounds are alleged.
Section 16.02 (UNLAWFULINTERCEPTION, USE, OR DISCLOSURE OF
WIRE OR ORAL COMMUNICATIONS)
has been added to the penal code to prohibit any type of "wiretapping" without
following the proper procedures designated by statute.
Anicle 24.01 (ISSUANCE OF SUBPOENAS) allows the service of sub~oenas
in criminal cases by a peace of&er or
someone that is at least eighteen (18)
years old and not a participant in the
proceeding for which the appearance is
sought. This legislation allows a nonpeace officer to serve subpoenas. Practicany speaking, the subpoena still must
be applied for and issued by the Jerk of
the court, but the actual service of the
subpoena can be accomplished by anyone
over eighteen (18) years old who is not
involved in the case. This would allow
a private "subpoena service'' to develop,
or service could be accomplished by
private investigators who may have better
luck fmding certain key witnesses for the
defense.
(Continued)
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Article 29.08 (MOTION FOR CONTINUANCE) has been amended to allow
a motion for continuance to be sworn to
by "a person having personal knowledge
of the facts relied on for the continuance!' The provision requiring the defendant to swear t o the motion has been
removed. Practically speaking, this would
allow the attorney for the defendant to
swear to his or her own motion.
Article 35.26 provides that two alternate jurors may be selected in a capital
case. The alternate juror or jurors may
take the places of others on the jury who
die or become disabled from sitting on
the jury at any time before the charge of
the court is read to the jury. Once the
charge of the court is read, the two alternate jurors are discharged if they have
not replaced another juror.
Article 36.14 (CHARGE OF COURT)
has been amended to eliminate certain
technical requirements. Prior to the amendment, objections to the court's
charge could be dictated to the court
r e s e r butwere required to be subse
quently transcnied, endorsed with the
court's ling, and f3ed with the clerk
in time to be included in the transcript.
This new amendment repeals that particular section of the statute and now allows a mere dictation to the court reporter in the presence of the court and
the state's counsel. As long as the ohjections are dictated into the record in
the presence of the court and the prosecuting attorney, nothing more is required
for review of the objections on appeal.
Article 37.04 (WHEN JURY HAS
AGREED ON VERDICT) has the potential to add some drama to the courtroom
since it now allows the verdict to be read
not only by the derk, as before, but also
by either the judge or the foreman of
the jury.
Article 37.071(e) (PROCEDURE IN
CAPITAL CASE) requires a court to sentence a defendant to confmement in the
Texas Department of Corrections for life
if there is a hung jury on the punishment
stage o! a capital murder trial. Previously,
it was necessaiy for a defendant to secure
at least ten (10) votes on one of the
issues submitted on punishment before he
could receive a life sentence as opposed
to a death sentence. Under this new legislation, a defendant will only require one
vote in his favor on the jury to enable
him to claim a life sentence, since the
law s t a requires twelve (12) affirmative
28 VOICE forthe DefemeAeptember 1981

votes on all of the issues before a death
sentence can be imposed. The statute
specifies that the jurors may not be informed of the practical effect of the failure of the jury to agree on one of the issues submitted to them on punishment.
However, there is no ~rohibitionabout
telling the jurors the practical effect of
affumative answers to the special issues
submitted to them. A serious question
is involved when a jury can be told that
a "yes" answer results in death but can
not be told that a "hung jury" results in
a life sentence. Practically speaking, the
reason for this particular amendment is
that a great deal of time and money is
invested in the prosecution of a capital
murder case, and if the jury is unable to
agree in favor of the death penalty, the
prosecution would much rather have a
final conviction and a life sentence rather
than face the prospect of trying the entire case all over again. This is especially
true when the voir dire in a capital case
usually takes a minimum of two (2)
weeks to complete.
Article 44.251 (REFORMATION OF
SENTENCE IN CAPITAL CASE) provides that the Court of Criminal Appeals
shall reform a sentence of death to a
sentence of life if the court fmds that
there is insuff~ientevidence to support
an affnmative answer to an issue submit.
ted to the jury at the ~unishmentstage
the date
and within fifreen days
on which the opinion is handed down,
the prosecuting attorney files a motion
requesting that the sentence be reformed
to confinement for life. The portion of
this amendment that requires the consent
of the prosecuting attorney has been
invalidated before the statute takes effect by a recent opinion of the court of
Criminal Appeals in Wallace v. state,
L.W.Z-TexCr.App.,No.
65,325,
delivered July 1, 1981). There the court
held that if the evidence on punishment is insufficient to support an af&mative finding, then the punishment of
death must he reformed to life sentence
rather than facing the prospect of a pot6ntially lengthy and costly new trial
i n a capital case.
Article 37.07, Sec. 3d regarding punishment by the judge, is amended to provide that the judge may order an investigative report, commonly referred to as
a presentence investigation, and can cons i d e any evidence adduced in assessing
punishment. This clarifies the authority

of the judge to benefit fiom the use of a
presentence investigation where the diitinction is not merely between probation
or prison time but on what the appropriate ~unishmentought to be. It also
should satisfy Presiding ~ n d ~
Onion's
e
misgivings as to the use of presentence
investigations when there is no eligibility
for probation.
Article 38.22, Sec. 3 (ORAL CONFESSIONS) has been expanded by
amendment to allow for the admissibility of tape recorded oral confessions
made by an accused even thou h the
confession may not haveled to the fmding
of secreted or stolen property or the
instrument with which he states the offense was committed. The new statute
requires that the defendantbe advised on
tape as to his legal rights and that the
interrogation will be recorded 1f a defendant is not warned of his rights on
tape or advised that the interrogation
will be recorded, then the tape recording
is not admissible in court. Although this
new legislation has been hailed as a breakthrough for the prosecution, in the long
tun it may very well benefit the defendant. Instead of facing a written confession signed by the accused, we will now
have an oral confession in the exact
words of the defendant rather than apolice officer's version of what the defendant actually said. Any and all excul~atory statements by the defendant would
be included on the tape atld would not
be left out as they sometimes are in a
written confession. Furthermore, the
taped confession would obviously be a
great deal more accurate.
k i c l e 42.03 Set. 5 (PRONOUNCING
SENTENCE) has been amended to allow
ajudge to convert a sentence of jail time
to weekend service at any time during
the serving of the sentence. Previously,
it was necessary for the judge to grant
or deny weekend service at the time of
sentencing. Now, the new legislation
allows essentially for a split sentence.
The court couldrequire someone to serve
a portion of their sentence and then allow for the rest of their sentence to be
served on weekends. It is legislation
that follows the latest trend in giving
the judge a great deal more flexibility
in terms of sentencing alternatives. The
legislation applies only to someone
serving time in a county jail and does
not apply to someone serving time in
prison. The amendment also allows

1
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a trial court judge to grant weekend or has been extended from 120 days t o 180
off hour service to someone who is con- days. This will allow more flexibility
fined for failure to pay a fine or court on the part of the sentencing judge, and
should increase the number of "shock
costs.
Articles 42.12 (FELONY PROBA- probations" that are actually granted.
TION) and 42.13 (MISDEMEANOR A period of six (6) months confhment
PROBATION) were amended in response in the penitentiary rather than Eour (4)
to an opinion rendered by the attorney months as before, should prove more
general concerning when a conviction attractive to a trial court judge who is
becomes b a l . The attorney general trying to make a determination on a case
had indicated in his opinion that the that is a dose call between a prison senplacing of a defendant on probation was tence and probation.
Second, the legislature has prohibited
considered a final conviction for the purposes of suspending a dLfendant9sdrivers' a trial court judge &om giving a person
license. This new legislation provides shock probation who has received proexplicitly that "the placing of a defen- bation before. In certain instances in the
dant on probation for a conviction of past, a defendant had received probaa felony or misdemeanor shall not be con- tion, been revoked by the trid court
sidered a Gnal conviction fat the pur- judge, sent to the penitentiary for more
pose of this act." Counsel for the de- than 60 days but less than 120 days,
fendant will no longer need to seek a and then granted "shock probation."
deferred adjudication in order to prevent This placed the same defendant on prothe suspension of a drivers license. With bation twice. The ability to do this is
this new legislation, a person's drivers nullified by this legislative enactment.
Third, in what will be known as the
license will hot be affected by regular
<'Garth Bates Amendment," the legismisdemeanor or felony probation.
Article 42.12 has been further amend- lamre has restricted the applicability of
ed to provide that a judge may impose the "shock rob at ion" statute to certain
any reasonable conditions of probation offenses. Prior to the amendment only
after a verdict of probation by a jury. &niia,l homicide, rape, and robbery
Previously, a judge could only impose were excluded. After this new legislaconditions set forth in Section 6 of the tion, a person may not receive "shock
Art& and no more. This gives a judge probation7' for the following offenses:
the same latitude in imposing conditions murder, aggravated kidnapping, aggravatof probation whether the probation ed rape, aggravated sexual abuse, deadly
assault on a peace officer or court parti.
was received from judge or jury.
A further amendment to Atticle dpant, injury to a child or an elderly
42.12, Section 3d(a) (DEFERRED AD- individual, aggravated robbery, bribery,
JUDICATION) allows the court to im- escape, engaging in organized criminal
pose a h e when there has been a de- activity, and facilitatingescape by providferred adjudication of pilt. Previously, ing a deadly weapon. Interestingly
it was not legally possible for a defen- enough, this new amendment now allows
dant who had received deferred adjudi- for "shock probation" for the offenses
cation to also receive a fme. The fine of voluntary manslaughter, involuntary
was applicable only if the defendant manslaughter, rape, and robbery. The
received a probated ot prison sentence. legidation further ~rovides that "only
This will eliminate possible reluctance the judge who originally sentenced the
on the part of some judges to grant de- defendant may suspend execution thereferred adjudication. It will also i3ll the o f ' and place the defendant on "shock
coffers of the county treasury in more probation."
Provisions are made in
instances than before. Even though fines the le$slation if the judge who did the
had been imposed in the past for de- ,ori&al sentencing is deceased or disa situation abled or no longer in office. Only defenferred adjudication, it
of questionabIe l e ~ & ~ This
.
amend- dants convicted after September 1,1981,
ment wjll clady the situation in all will be affected by this new legislation.
Artide 42.12 was also amended to
respects.
Secdon 3e of Article 42.12 (SHOCK add Section 10a (DEFERRED ADJUDIPROBATION) received a number of CATION AND PERFORMANCE OF
changes &om the last legislative session. COMMUNITY SERVICE.) This legiskFirst, the jurisdiction of the trial court tion requires the trial court to make the

-

same types of findings and also requires
that the court withhold a finding of
guilt, but instead of placing the defendant on deferted adjudication, the court
places the defendant on commuuityservice restitution probation. This differs from deferred adjudication since
the court is required to impose, as a condition of probation, that a defendant
work a specified number of hours at a
community service project for an organization named in the court's order.
For a &st degree felony there is a minimum of 320 hours of community service
work, for a second degree felony a minimum of 240 hours, and for a third degree felony a minimum of 160 hours.
Obviously, anyone having a choice between regular deferred adjudication and
community-service restitution probation
would always opt for the former. However, thb new legislation, in line with
other legislation passed at this particular
session, gives a great deal more flexibility to the sentencing judge. It also providides an additional alternative to the
attorney for the defendant who is about
to be sentenced to a penitentiary term.
Instead of sentencing someone to the
penitentiary, the court could require
a person to put in a considerable amount
of hours wotking for a worthwhile community project. This may prove to be an
attractive alternative to the crowding of
our prisons. It would also subject a trial
court judge to less criticism &om the public when such a requirement is imposed
as opposed to a regular deferred adjudication or probation where no community
service time is required.
42.13
(MISDEMEANOR
Article
PROBATION) was amended to require
a court to impose as a condition of probation, that the defendant attend and
successfuny complete an educational program jointly approved by several different agencies if a defendant is placed on
probation for the offense of drivingwhile
intoxicated. Prior to this amendment, it
was an optional condition of probation,
but now it is a mandatory condition of
probation. There is an escape clause incluuded in the amendment that provides that the judge may waive the educational program requirement if the defendant shows good cause by written
motion. Apparently, absent good cause,
every person granted probation for the
offense of driving while intoxicated
(Contiwed)
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will be required to attend an educational
program designed for alcohol rehahilitation. If there is a &ding of good cause
to waive the educational program, the
judge must set out the fmding of good
cause in the judgment. These cumbersome requirements to obtain a waiver
will probably result in more people being
required to attend these educational
programs. This same act also a&ms that
a defendant's drivers license shall not be
suspended if the defendant is granted
probation for the offense of driving while
intoxicated and is required as a condition of probation to attend an educational program for rehabilihtion purposes or if the court has waived that
requirement. Failure to complete the
program will result in the automatic
suspension of the defendant's drivers
license upon the reporting of the failure.
Article 43.09 (FINE DISCHARGE)
was amended to increase the amount of
credit +st
a h e or court costs from
$5.00 for each day of imprisonment to
515.00
Senate Bill No. 265 ~rovidesa number
of far-reaching changes in the post-trial
and appellate steps in criminal cases.
The changes effected by this legislation
are too numerous to mention in this
article. However, some of the highlights
of the legislation involved need to be
mentioned. First, appeals of criminal
cases now go to the newly designated
courts of appeal. Additionally, the time
period in which to ftle a motion for
new trial has been extended from ten
(10) days to thirty (30) days. The new
amendment specifies that a motion or
amended motion for new trial will be
considered overruled by operation of law
after the expiration of seventy-five (75)
days if not acted upon before that time.
Thereafter, the defendant is required to
file his designation of material to be
included in the appellate record within
twenty (20) days after the giving of notice of appeal. The court reporter win
be required to ftle the statement of
facts not later than sixty (60) days after
notice of appeal is given unless an extension is granted.
Atticle 44.01 (STATE CANNOT
APPEAL) has been amended to allow the
state to petition the court of criminal
Appeals to review a decision of a court of
appeals in a criminal case, on its own
motion.
Artide 44.04 (BOND PENDING AP-
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PEAL) has been amended to provide
that a defendant, if in custody, shall
be entitled to release on reasonable hail,
regardless of the length of the term of
imprisonment, if a conviction is reversed
by a decision of a court of appeals and
the state has filed a petition for discretionary review to the Court of Criminal
Appeals. The Court of Criminal Appeais
is to determine the amount of the hail.
This wilI prevent a person from lingering in the prison system after his case
has been reversed by an appellate court.
Othefwise, he might remain in rison
for a year or more awaiting a urther
review of his case by the Court of Criminal Appeais. Article 44.04 (BOND
PENDING APPEAL) has been further
amended to deny bond pending appeal,
regardless af the penalty assessed, if a
defendant has been convicted as a repeat
offender under the controlled Substances
Act, Section 4.012(b).
Article 44.08 (NOTICE OF APPEAL)
has been amended to change the time
~ e r i o din which a notice of appeal must
be $ven from ten(l0) days to fifteen (15)
days.
By adding Article 45.54 to the Code
of Criminal Procedure, the legislature has
created the equivalent of deferred adjudication for Class C misdemeanors other
than misdemeanors occurring while operating a motor vehicle. It is a further attempt to provide the sentencing authority
with more flexibility in arriving at an appropriate penalty. While not likely to he
used very often, there are some useful
prooisions which could be applied. Restitution t o the victim, professionalcounseling, or payment of a fme can all he made
conditions of the deferred adjudication.

?

CONTROLLED SUBSTANCES
ACT AMENDMENTS
A n,
provision added t o the Controlled Substances ~ c creates
t
the offens
es of POSSESSION AND DELIVERY OF
DRUG PARAPHERNALIA. Under this
section, a person commits an offense
if he intentionally or knowingly uses
OX possesses with intent to use dmg
paraphernalia and also commits an offense if he intentionally or knowingly
delivers or possesses with intent to deliver or manufactures with intent to deliver drug ~araphernalia.The punishment
under these particular provisions of the
act range from a Class C misdemeanor
to a third degree felony. Mere possession

is a Class C misdemeanor unless there
has been a previous conviction for the
same offense in which event it becomes
a Class B misdemeanor. Delivery or
manufacture is a Class A misdemeanor
unless there has been a prior conviction
for the same offense, and then it becomes
a felony of the third degree. Delivery
to a person under eighteen (18) years
of age under certain conditions becomes
a felony of a third degree.
This entire paraphernalia statute is of
questionable constitutionality since so
many of the items declared to be paraphernalia have other legitimate uses h
and around the household. It would
appear to be extremely difficult for the
prosecution to prove the requisite intent
under this statute unless a controlled
substance was found in, upon or around
the item of ~araphernalia.If acontrolled
substance were so found, then the easier
case t o prove would be that of possession
of the controlled substance rather than
possession of the drug paraphernalia.
Drng paraphernalia discovered in the
absence of any controlled substance
would seem to be a very weak case for
the prosecution to fde.
The amendment sets out several
evidentiary rules for the court or jury to
consider in making the determination
as to whether an item should be considered to he drug paraphernalia. Among
those are the existence of any residue of
controlled substances on the object,
instmctious provided with the object
concerning its use, the manner in which
the object is displayed for sale, the edstence and scope of uses for the object
in the community, the physical design
of the item, and expert testimony concerning its use.
Section 3.08 (PRESCRIPTIONS) has
been amended to require that controlled
substances listed in Schedule I1 be prescribed on triplicate prescription forms
furnished by the Department of Public
Safety. One copy will be maintained
by the prescribing physician, one copy
will be maintained by the pharmacist,
and one copy will be sent to the Departm a t of Public Safety. Presumably, this
will allow the Department of public
Safety to make a computerized analysis of all prescriptions and will allow them
to determine which physicians are pre~c6bing certain controlled substances.
A random computer check would reveal
(Continned a pap 33)

"HANDLING A FORGED 'SCRIPT' CASE9'-OR,
IS A FORGERY A FORGERY UNDER SEC.
4.09(3),
. CONTROLLED SUBSTANCES ACT
*.

Jim Finstrom
Dallas

I. SPECIAL PRACTICAL CONCERNS
A. Potential defendant may well not
realize that offense involving
Schedule I or TI drug is a second
degree felony. Art. 4476-15, Sec.
4.09(h)(l).
B. The offense seems easy.
C. Recidivism is great, but time
seems to help.
11. THE LAW: "IT IS UNLAWFUL
FOR ANY PERSON KNOWINGLY
OR INTENTIONALLY TO AG
QUIRE, OBTAIN, OR ATTEMPT
TO ACQUIRE OR OBTAIN PO%
SESSION OF A CONTROLLED
SUBSTANCE BY MISREPRESENTATION, FRAUD, FORGERY, DECEPTION OR SUBTERFUGE."
ART. 4476-15, SEC. 4.09(3)
A. Note that attempt is the same
degree punishment as the complete act. See Moore v. State,
545 S.W.2d 140 (1976).
B. Note that general forgery laws
(Art. 32.21, V.A.P.C.) do not
apply. See Ex Parte Harrell, 542
S.W.2d 169 (1976); Clark v.
State, 577 S.W.2d 238 (1979).
C. Also, note possession of criminal
instrument laws (Sec. 16.01,V.A.
P.C.) do not apply. Sarratf v.
state, 543 s.W.2d 391 (1976).
111. THE INDICrMENT
A. Motions to Quash
1. Multiplicity as to allegation of
"misrepresentation, fraud, forgery, deception, or subterfuge"
is not fundamentally void
[Grahm v. State, 546 S.W.2d ,
605 /1977)] hut may be suhject to motion to quash, See
Haecker v. State, 571 S.W.2d
920 (1978).
2. Allege in motion to quash
that indictment fails to give
notice and may include among
other things

a. Altering a valid prescription
the act."
b. Making a forgedprescription
6. Consider attack for failure to
allege culpable mental state on
c. Passing a forged prescription
elements, Ex Parte WaL
d. Possessing a forged prescription
ters, 566 S.W.7.d 622, (1978).
e. Misrepresentingidentity
IV. VARIANCE
A.Any variance between purport
f. Paying with a "hot" check
and tenor clause, such as dlegag. Presentingalost orstolenvaltion of obtaining amphetamine
idly completed prescription
with prescription prescribing bih. Use your ingenuity here.
phetamine fatal. Ex Parte Hol3. Use all general, standard mobrook, 609 S.W.2d 541, (1980).
tions to quash. Consider notice
B. Consider any cancelled prescriprequirements in face of attack
tion attached to indictment to be
that conjunctive pleading is
at variance with that passed since
proper.
pharmacist would not fill canB. Fundamental Error
celled prescription. See Acuff v.
1. Indictment cannot allege trade
State, 429 S.W.2d 888.
name or isomer of scheduled
1. Two lines of cases edst [Andrug. Ex Parte Wilson, 588
derson v. State, 161 S.W.2d88
S.W.2d 905 (1979); Ex Parte
(1942)l.
Charles, 582S.WSd836 (1979).
2. Any addition to prescription
2. Under Dangerous Drug Act
which would prevent it from
(Art. 4476.15, Sec. 2(a)(3),
being the subject of a forgery
V.A.C.S., information must alis fatal. Montemayor u. State,
lege, "Caution: federallaw pro456 S.W.2d 126; Olson v,
hiiits dispensingwithout a p ~ State, 394 S.W.2d 512.
scription," as an element of the
3. Make a good record through
offense. Ex Parte Charles, 582
cross-examination of pharS.W.2d 836 (1979).
macist.
3. A proper allegation is set our
C. Consider variance in proof when
in Clark v. State, 577 S.W.2d
indictment alleges prescription
238 (1979).
passed to pharmacist when it was
4. Information merely charging
actually passed to clerk. See White
defendant did not obtain posu. State, 234 S.W.2d 876, cf: Dunsession of controlled substance
can v. State, 236 S.W.2d 468.
by presenting a prescription for
1. Make a record on chain of
another person does not charge
cnstody.
offense. Posey v. State, 545
V. TRIAL
S.W.2d 162 (1977).
5. Consider attack that indictA. Martines identifcation hearing.
ment failed to allege that deB. Chain of custody of prescription
fendant had knowledge that
prior to seizure by police.
doctor did not authorize the
C. Prescription violations by pharmacist.
act, Landry v. State, 583
S.W.2d 620, (1979), or that VI. CHARGE OF COURT
A. Consider conviction on theory
indictment is void for not alnot alleged.
leging "who did not authorize
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OFFENSES AND PENALTIES UNDER THE
REVISED TEXAS CONTROLLED SUBSTANCES
ACT
Knox Jones and Robin Welch
McAllen
The Texas Controlled Substances Act,
(Article 4476-15, Vernon's Texas Civil
Statutes), underment extensive mod%cation during the 67th Regular Session
of the Texas Legislature. The results are,
to say the least, confusing. It is hoped
that this text will be of some assistance
to attorneys who will have to decipher
the new provisions of H . B . ~729 and 730.
DELNERY TO A MINOR
H.B. 729 purports to amend the Texas
Controlled Substance Act (T.CS.A.)
by adding Section 4.051 DELIVERY OF
CONTROLLED SUBSTANCE TO MINOR. The problem with this amendment
is that H.B. 730 also adds a Section 4.051
to the T.C.S.A., but that 4.051 is ritled
UNLAWEUL POSSESSION OF MARIHUANA. Not being familiar with the intricacies of legidative draftsmanship, we
can only state that there are now two
Section 4.051's and wait for judicial
clarification.
This sqtute (H.B. 729) makes delivery
of marihuana or of a controlled substance
in Penalty Group 1, 2 or 3 a 1st degree
felony, if the delivery is to a person
under 1 8 or to a person whom the actor
knows or believes will deliver the controlled substance or marihuana to a person under 18. An affirmative defense is
provided if the defendant is also under
18, or if he is under 21 and delivers less
than % ounce of marihuana without
remuneration. This Act also provides
that persons convicted of this offense
are not eligible for deferred adjudication.
This is effected by amending Section
4.12(a), T.C.S.A. and Section 3f, Article
42.12, Code of Criminal Procedure, 1965.
Once again, these spec& sections are
also amended in H.B. 730.
MANUFACTURE, DELNERY AND
POSSESSION OFFENSES
H.B. 730 contains a complete overhaul of Subchapter 4. (OFFENSES AND
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L_

PENALTIES) and some explanation will illegal investment which will be discussed
be helpful.
later. Punishment for preparatory ofPrior to H.B. 730, the ranges of pun- fenses is the same as that prescribed for
ishment for controlled substance viola- the offense which was the object of the
tions were based upon the classification ore~aratomoffense.
of the controlled sLbstance (i.e. Penalty
REPEAT OFFENDERS
Group 1, 2, 3, or 4). Penalties for mariAnother new provision provides for
huana violations were based upon the
harsher penalties for repeat offenders
amount involved. With the new ~ c t ,
(Section 4.012, T.C.S.A. ). Anyone prepunishment ranges for controlled substance violations are expanded to ac- viously convicted of m y felony under
Subchapter 4, T.C.S.A. will upon subcount for varying amounts within each
Penalty Group and punishment ranges "Pent conviction for certain offenses
for marihuana violations are expanded be punished by the terms of the repeat
further, depending on the amount in offender section. Each offense ending
volved. To illustrate the extent of these with 'Yd)(')" is punishable by 10-99
a fine
to 8100,000
changes consider that, in what may soon years Or life,
be referred to as "the good op days:
for repcat offenders. offenses ending
there were 3 leveL; of offense for mari. with "(d)(2)" are punishable by 15-99
Yeam or life, and a S250,000 maldmum
huana possession and 2 for delivery.
The offenses ending with ''(d)(3)"
there are 7 different levels for possession
20-99 Years Or life, and
offenses, 8 for delivery and 6 more under are punishable
the new Repeat Offender provisions a
fine Or $500,000.
Another
quirk in the new
(to be discussed later). We now have 21
punishment ranges for marihuana offen. provisions appears in the repeat offender
section. If an individd is convicted of
ses where only 5 existed previously.
a
It should be noted that a fme not to ''lega1 investment and is
exceed $20,000 has been added to ist fepeat offender, he is ~unishedunder the
degree felonies. ~l~~ note that "aggra. Same provisions as are those convicted
vated offenses" have been added to the of ''(dJ(1)'' offenses, the range ofpunishfor higher hesmenf being 10-99 years or life and afme
T.C.S.A. and
~h~ UP to $100,000. The irony is that for the
and longer minimum sentences,
results are certainly curious in some in- first offense of illegal investment, the
of a punishment range is 5 99y=orlife, and
stances. For example, possession
controlled substance in penalty ~~~~p 4 a fme between $50,000 and %1,000,000.
the k n ~ a g e of the
is a Class B misdemeanor ii the amount
200 grams, ~h~ maximumrepeat offender section, "shall be punig less
punishment is 180 days and a $1,000 ished," there is no discretion in deterof 200 grams mining which range of punishment will
fyle. HOW^.,^^, possession
apply to the repeat offender for illegal
(or more) of the same Penalty Group 4 .
substance is an aggravated 1st degree mvestment. Remember that the &st
offense need not also have been for
felony with a possible sentence of life .
dlegal
investment, but only a Subchapter
and a $50,000 h e .
PREPARATORY OFFENSES
4 felony.
Under Sec. 4.011, T.C.S.A., Title 4 of ILLEGAL INVESTMENT
the Penal code applies to all of the aggraThis offense appears in Section 4.052,
vated offenses and to the new offense of T.C.S.A. The punishment range was
A

.

discussed immediately above. The offense
is for knowingly or intentionally receiving, expending, financing or investing
funds derived from or intended for the
commission of certain specified offenses.
The offenses are all those relating t o the
manufacture, deliyery or possession of:
28 grams or more of Penalty Group 1 or
2 controlled substances; 200 grams or
more of Penalty Group 3 or 4 controlled
substances; or more than 50 pounds of
marihuana.

FORFEITURE AND REPLEVY OF
SEIZED PROPERTY
Some changes have also been made
relative to seized property under Subchapter 5, T.C.S.A. Section 5.03 (a)(6)
now provides that, along with money,
all businesses, real estate, personal property, or "other things of value" (among
other things) are subject t o forfeiture
if derived from a sale, manufacture,
delivery, etc., in violation of the T.C.S.A.
Section 5.05(a), T.C.S.A., now requires
proceedings relative to seized property
t o begin within 30 days (up from 10)
after the seizure. Section 5.07(b) changes
the state's burden of proof from "beyond
a reasonable doubt" t o "by a preponderance of the evidence" during forfeiture proceedings. At least the burden
remains with the state.
Finally, a new Section 5.08, T.C.S.A.,
has been passed and ~rovidesfor the
destruction of excess auantities of con-

DEFERRED ADJUDICATION
As mentioned previously, H.B. No.
730 appears to amend Section 4.12(a),
T.C.S.A. and Section 3f, Article 42.12,
Code of Criminal Procedure, 1965,
as does H.B. No. 729. The H.B. 730
version states that persons convicted
of the aggravated offenses and the offense of illegal investment are not elieihle for deferred adiudication.

trolled substances and marihuana. Notice to each interested defendant is reqnited and a hearing must be held before
a magistrate prior to the destruction of
such substances. Certain safeguards are
provided including random samples, photographs and other records. However,
with the emphasis placed upon quantities by these new amendments, and considering some of the profound differences in penalities based on changes
of a few grams or ounces, i t would behoove the defense attorney to be especially interested in efforts by the state
to destroy controlled substances or
marihuana that is the basis of a charge
against his client.
CAVEAT: When these amendments
become effective ( ~ e ~ t e m b e1r, 1981),
defense counsel should examine th*e
statutes and penalty tables with utmost
care before advising as to potential liability. eme ember, these are "Perotlous" times.

The amendment further provides that stances Act under Section 4.052 (IL-

CRIMINAL LAW LEGISLATION
from page 39

a court may mot grant deferred adjudi- LEGAL INVESTMENT) or under Section

cation for this articular offense. This
if a certain physician is prescribing a is obviously an attempt on the part of
certain controlled substance more often the legislature to crack down on those
or deliver
than his fellow physicians. This would individuals who would
alert the Department of Public Safety drugs t o minors. The sale of even the lowto the possibility that the physician is est category of controlled substance
a proper subject for investigation. Other places a defendant in the same
provisions of the Controlled Substance ment range as another defendant who has
Act have been amended and strengthened been convicted of murder or aggravated
to aid in the prosecution of physicians rape. One could argue that the ~rovision
who deliver controlled substances t o a that prohibits deferred adjudication for
patient without a valid medical purpose such an offense is of questionable constitutionality as an infringement upon the
in mind.
court's
inherent power and authority.
Section 4.051 (DELIVERY O F CONTROLLED SUBSTANCE TO MINOR) It seems clear that a court has the inheris a new provision added by the legisla- ent power t o take any case "under adviseture. It designates the delivery to aminor mentn without regard t o a legislative
of a controlled substance listed in Penalty enactment. Any infringement upon that
Group 1, 2, or 3 or marijuana as an aggra- inherent power is suspect. In all likeIi.
vated offense and one that is punishable hood, there will be few prosecutions or
as a &st degree felony. A minor under convictions under this articular section
the provisions of this amendment is a since most delivery cases are made by
person who is seventeen (17) years of the use of undercover police officers.
age or younger. The amendment pro- There are very few delivery cases that
vides an affumative defense to prose- r are "on-viewed" that result in a successcution if the defendant was less than ful prosecution. Unless they lower the age
eighteen (18) years of age when the of- limit for undercover police officers, this
fense was committed or if the defendant
was less than twentyane (21) years of
age and delivered solely marijuana in an enforcement forces.
amount less than one-fourth (%) ounce,
for which the defendant received no
remuneration.

4.012(b) (REPEAT OFFENDER).
The legislature has passed a series of
mind-boggling amendments t o the ~ e n a l ty provisions of the Controlled Substance
Act. Under the new provisions, all ~ e n a l ties are determined by the quantity of
the controlled substance involved. It is
important to realize that this quantity
includes any adulterants or dilutants.
The purity or strength of the controlled
substance is of no meaning, only the
awegate weight.
Additionally, provisions were added
to provide for repeat offenders. However,
the legislature ~rovidedthat the prosecution would have the option of proceeding under the repeat offender provision
in the controlled Substance Act or the
repeat and habitual felony offender prohe ~enalties
visions in the ~ e n a code.
l
provided by the new legislation are extremely severe and almost unbelievable.

.
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EXPUNCTION OUTLINE
James A. Johnston
Dallas
L ELIGIBILITY FOR EXPUNCTION: (Art. 55.01 TEX.

n.

m.

CODE CRIM. PROC.)
A. Arrested;
B. Indictment or information not presented;
C. Indictment or information presented mrd subsequently
dismissed and dismissed because of mistake, false information or other similar reasons indicating absence
of probable cause a t time of dismissal or because void;
D. Accused has been released without h a l conviction or
unadjudicated probation or conditional discharge;
E. Accused hasn't been convicted of felony in five (5)
years preceding the date of arrest.
PROCEDURE: ( k t . 55.02, TEX. CODE CRIM. PROC.)
A. Ex ~ a r t enetition fded in district court in countv in
which arrested;
B. State petitioner's identity, details of arrest and reason
for entitlement;
C. List all law enforcement agencies, jails, magistrates,
prosecuting attorney, state and federal depositories of
criminal records that petitioner has reason to believe
have records or Bes;
D. Attach fiat so that the court can notify agencies of date
of hearing-at least thirty (30) days notice from date of
filing repired;
E. Otder of Expunction:
1) should include full description ofpetitioner'sidentity,
including alias and birth date;
2) order either return of all records and H a or if impracticable, obliterate all portions of the record on
file that identify the petitioner and notify court of
this action; and
3) delete from public records all index references to
these Hes and records;
Note: Court is also empowered to turn over to petitioner all records and fdes returned to it.
F. Expunction proceedings are not open to anyone but
petitioner. Clerk of court shall obliterate all public
references to proceedings-files are closed to public.
PROBLEMS AND OPPORTUNITIES
A. If state proves that petitioner is still subject to conviction out of the transaction because the statute of
limitations has not mn and there is reasonable cause
to believe the state may still proceed against petitioner,
court can order that law enforcement agencies and
D.A. retain necessary records and files;
B. I t is important to determine who has custody over computer information. This is particularly a problem in no
billed cases. Every agency may deny responsibility;
C. Checking compliance with court order is important. Two
or three months after entry of order, ask court to require clerk to run a computer check;
D. Once the expunction order has been entered, petitioner
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or my other person, when questioned under oath in
criminal proceeding, may state only that "matter in
question has been expunged";
E. District Attorney's office may take the position that
dismissal for lack of proof is not grounds for expunction. Convince the D.A. to dtmiss for an expungeable
reason;
Reminder: State is contesting very few expunctions.
Don't hesitate t o attempt it even in a marginal case.
F. Since there are serious constitutional questions about
ability of state court to order federal agency to do anything, court should order any state agency that sent information to feds to return all such records and fdes;
G. Appeal is t o Court of Civil Appeals.
NO.
.X PARTE:
IN THE CRIMINAL DISTRICT COURT
NO.
IN AND FOR
IARY JO DOAKS
COUNTY, TEXAS

PETITION FOR EXPUNCTION
COMES NOW MARY JO DOAKS, a white female whose date
f birth is
,petitioner herein, and files this her petition
Jr expunction of a criminal record, pursuant to Art. 55.01,
'EX. CODE CRIM. PROC. (1979) and in support thereof
rould show this Court as follows:
1. On
,petitioner was arrested by officers of the
Police Department for investigation of the felony
barges of forgery and burglary. The alleged offenses were said
9 have been committed on or about
2. The burglary case against petitioner was never fded by
le
Police Department. The forgery case (No. 810000),
I the CRIMINAL DISTRICT COURT
of
County, Texas was dismissed on the motion of the
htrict Attorney on
.Petitioner has been
:leased from custody and the charges have not resulted in a
nal conviction and are no longer pending. There was no
ourt-ordered supervision under Art. 42.13, CODE OF CRIM.
ROC., nor a conditional discharge under Sec. 4.12, TEX.
ONTROLLED SUBSTANCE ACT;
3. No indictment or information charging petitioner with
l e commission of a felony has been presented against petioner for any offense arising out of the transactions for which
le was arrested;
4. Petitioner has not been convicted of a felony in the five
ears preceding the date of the arrest;
5. The following is a list of dl law enforcement agencies,
39 or other detention facilities, magistrates, courts, prosecutlg attorneys, correctional facilities, central federal depostiories
f criminal records that petitioner has reason to believe have
:cords or files subject t o expunction:

EXPUNCTION OUTLINE
(I)

Police Department
(address)

(2)

County Sheriffs Department
(address)
(3) Texas Department of Public Safety
P.O. Box4087
Austin, Texas 78751
(4) Federal Bureau of Investigation
Indentification Division
Washington, D.C. 20535

(5)

County District Attorney's Office
(address)

(6)

County Grand Jury
(address)
WHEREFORE, premises considered, petitioner prays that
this Court set this matter for hearing no sooner than thirty (30)
days after the fding of this petition, and after reasonable notice
to each o f h i d agency named ahove, and after hearing, find
that petitioner is entitled to expunction of all records and iiles
that are the subject of the petition, and enter an order directing
expunction and directing any state agency that sent information
concerning the arrest of petitioner to a central federal depository to request such depository to return all records and
files subject to the order of expunction, and for other and
further relief at law and equity to which petitioner may show
herself justly entitled.
Respectfully submitted,
Attorney for Petitioner
FIAT
Hearing on the above and foregoing Petition for Expunction
day of
is set at
o'clock- M. on the
JUDGE
IYU.

EX PARTE:
MARY JO DOAKS

IN THE CRIMINAL DISTRICT COURT
IN AND FOR
NO.
COUNTY, TEXAS

ORDER OF EXPUNCTION

, came on to be heard the
On this the -day of
ahove numbered and entitled Petition for Expunction of records. All requirements of law concerning notice to other parties

1

having been complied with and it appearing to the Court that it
has jurisdiction over this case, the Court proceeded to hear
evidence on the cause. The Court finds that netitioner.' MARY
J0 DOAKS, is a white female whose date of i h h i s
-,
that petitioner resided at
at the time of the arrest; and that, after
the oresentation of evidence.. rnetitioner
is entitled to have her
records expunged, as provided by law in Vernon's Ann. C.C.P.,
Art, 55.01-55.05.
It is, therefore, ORDERED, ADJUDGED AND DECREED
that all records relating to the arrest of petitioner on the 1st
day of
b y officers of the
Police Department and subsequent incarceration, indictment and judicial
proceedings he expunged.
It is further ORDERED, ADJUDGED AND DECREED that
the Clerk of this Court send a ceaified copy of this Order to
any agency named in Petitioner's Petition in addition to the
following agencies if not otherwise named in said Petition:
(I)
Police Department
(address)
(2)
County Sheriffs Department
(addrew)
-,
(3) Gexas Department of Public Safety
P.O. Box4087
Austin, Texas 78751
(4) Federal Bureau of Investigation
Indentif~ationDivision
Washington, D.C. 20535
(5)
County District Attorney's Office
(address)
(6)
County Grand Jury
(address)
The previously referenced agencies, upon receipt of this
Order for Emunction are to obliterate anv records that thev
may have pertaining to the previously referenced arrest and
subsequent judicial proceedings regarding petitioner and following said obliteration are to furnish this Court with a statement regarding their compliance with this Court's order.
It is further ORDERED that the previously referenced state
agencies that have sent information concerning the previously
referenced arrest to any central federal depository, including
hut not limited to the Federal Bureau of Investigation, are directed to request that such central federd agency return all
such information, records and files pertaining to the previously
referenced arrest.
SIGNED this

WHAT'S UP, DOC?
submitted by JamesKreimeyer
Q. Did you utilize the information
Great moments in courtroom histoly
should be shared. The VOICE will publish from the wife in formulating the opinion
excerpts from courtroom transcripts expressed in that report, just yes or no.
whose outrageousness demand presentsA. No, sir, I can't say yes or no. I'd
tion Submissions should be sent to have t o say mayhe.
The Court: Doctor Bisqnerra,
VOICE for the Defense, 314 W. 1lth,
A You want me to say no?
Suite 315, Austin, TX 78701.

JUDGE
VOIR DIRE SIMPLDFIED!
swbmitted by Geoffrey A. PihGerald
Temple, Texas
District Judge: (answering telephone)
District Judge. ,Yes, we've got jurors
summoned for duty today. . .How long
has she been dead?. .Yes, she'll he
excused.
(A later conversation): Yes, if I have
your word for i t that she can't read or
write, she'll be excused.. . .Who is this?

..

..

.
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TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION, 314 West 1lth, Suite 315, Austin, T X 78701

Some of the best legal minds
. . .in this state already belong t o the Texas Criminal Defense Lawyers Association. We believe we have now
the best Criminal Defense Bar in the United States. We maintain that level of excellence by continuously
seeking out new minds, new energies. Therefore we want YOU. . .if your legal and personal philosophies
are compatible with our purposes and objectives:
0

0

0
0

T o provide an appropriate state organization representing those lawyen who are actively engaged in the defense of criminal carer
T o protect and insure b y rule of law tho* individual
rights guaranteed b y the Texas and Federal Constitutions in criminal cases.
T o resist proposed legislation or rules which would curtail such rights and t o promote sound alternatives.
T o nromote educational activities t o imorove the skills
and' knowledge of lawyers engaged in the defense o f
criminal cases.

0

0

0

T o improve the judicial system and to urge the selection and appointment t o the bench of well-qualified
and experienced lawyers.
T o improve the correctional system and t o seek more
effective rehabilitation opportunities for those convicted o f crimes.
T o promote constant improvement in the administrb
tion of criminal justice.

ADVANTAGES FOR YOU
-----------------------------,
1'
(Pleaseprint or type)

MEMBERSHIP APPLICATION
Application of:
(Name, please print or type)
Please letter certificate:

as above
other

Street or Box No.:
City and Zip Code:
Firm Name:
Business Telephone:

I

i*
I
I
I
I
1.

PI

].
I

Date Admitted to State Bar of Texas
Admitted t o Practice in:
Law School (Name, degree, date)

I
I

(If student, expected date of graduation)
Professional Organizations i n which applicant is member in good standing:

Have you ever been disbarred or disciplined by any bar association, or
are you the subject of disciplinary action now pending
(Date)

(Signature of Applicant)
ENDORSEMENT

1, a member of TCDLA, believe t h k applicant to be a person of
professional competency. integrity, and good moral character.
The applicant is actively engaged in the defense of criminal eases.
Mail to:
TCDLA, Suite 31 5, 3 14 West I 1 th Street,
Ausfm, TX 78701

(Signature of Member)
Print or type name of member

iI

i
I
1
II

i

TCDLA Membersh~p Directory-referrals t o
and from crlminal defense lawyers in over
100 Texas cities.
Outstanding Educational Programs-featuring
recognized experts on practical aspects of
defense cases. TCDLA and the State Bar annually present many semlnars and courses
In all pans of the state.
TCDLA Brief Bank service.
Publications, includ~ngthe monthly VOICE
for the Defense wlth i t s "8gnlficant Decisions
Report" o f important cases decided b y the
court of criminal appeals and federal courts.
Attorney General's Crime Prevent~onNewsletter. Summaries of latest court of criminal
appeals cases available t o prlvate practitioners
only through TCDLA's group subscription,
Included i n dues.
Organizational Voice through which criminal
defense lawyers can formulate and express
their position on legislatlon, court reform,
Important defense cases through amlcus
curiae activity.
Discounts and Free Offerings for publlcatlons
of interest t o crimlnal defense lawyers.
Research service available at a reasonable
hourly rate; messenger service in Capitol
area.
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ASSXI r l ; I W N

