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The new D.W.I. law has now been in
effect for somenine months, and although
its total value as a deterrence cannot yet
be judged, certain aspects of the statute
are appropriate for scrutiny.
Anyone that appeared before the
various legislative committees examining
the D.W.I. issue in 1983 wdl recall with
some turpitude the carnival atmosphere
that occasionally prevailed. Every special
interest group had its favorite hill, and
few groups were reluctant to orally and
v~sually express their feelings. But the
unquestionable favorite was Senate Bill
No. 1 authored by Senator Sarpaulis of
Amarillo. The support that his bill
enjoyed from the Mothers Against Drunk
Driving (M.A.D.D.) and others was impressive. The rafters of the rather formal and
stoic senate floor echoed with the soprano
crles of his M.A.D.D. supporters. In
addit~on,the gallery was a rainbow of
multi-colored posters, each professing
support for Senator Sarpaulis' legislative
proposal.
After some amendments and in a
somewhat less drastic form, Senate Bill
No. 1 became the law. Just as Coleridge's
Ancient Mariner's body and soul became
burdened with an alhatros, the prosecution
and defense acquired one. the often indecipherable and confusing language of
Senate Bill No. 1.
The avowed purpose of revising the

law was to make driving while intoxicated
a more serious social offense, thereby
producing a deterrent effect upon society.
Specifically, this was to be accomplished
in several ways, for example: increase the
minimum and maximum punishments,
eliminate deferred adjudication, implement mandatory jail sentencing, establish
the legal conclusiveness of a breath test
result over .lo, and the "automatic" loss
of one's driver's license for refuslag to
submit to a breath test.
Whether the statute andits rather harsh
measures will achieve its lofty goal 1s
problematical, but the one thing that has
caused consternation of law enforcement
is the almost compulsory videotaping of
D.W.I. subjects. Contrary to their most
optomistic forecasts, the videotaping has
resulted in not only unforeseen acquittals,
but pre-trial dismissals. One inc~dentthat
is most appropriate to note was reported
over UP.1. and concerned Randy Schaffer's
(Houston) client: According to the wire
reports, his client was arrested in the late
kvening for a D.W.I. At the police station,
and on the videotape, his client asked for
a phone hook to call Schaffer. The police
handed hnn the yellow pages. Glancing at
the cover,the "intoxicated" subject rather
sarcastically noted to the police jt was
11:OO P.M. and the yellow pages do not
normally list one's home telephone number, and requested the white pages. In

appropriate fashion, the case was later
dismissed.
Whether the details of that story are
entirelv valid mav be subject to doubt,
but a s with many such Aecdotes-if it
isn't true, it ought to be.
Also in the same article was a prosecutor's telling response wherein he commented that if the videotapes continued
to be so exculpatory, then the State would
have to arrange the cameras differently.
One has no difficulty imagining the video
camera's eye perched on a wall at the end
of a long, narrow whte corridor, a subject
moving tentatively down the hallway,
weaving from one side to another, his
equilibrium obviously impaired, grasping
both air and the walls to avoid tumbling
down into a drunken mass. But, below
him, confusing his feet, out of the camera's searching eye, rests the moveable,
slatted floor, recently purchased, used,
from the "Horror House" at Six Flags.
Obvious fantasy-no one would ever
do anything even remotely similar to
that. Would they?
One can be almost reassured that the
upcoming legislative session will see a
call for a review of the videotape portion
of the D.W.I. statute.
One other inquiry that never seems to
get an appropriate response: what is the
logic to having the D.W.I. law in the c~vd
statutes rather than the penal code?
October 19841VOICE for the Defense
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A recent newspaper editorial by syndic a t d columnist, James J. Kipatriek, posed
the proposition: "People don't like lawyers because thoy don't like laws." Reading his supporting atgment I wondered
if the converse were true: "People like
lawyers because they like laws.'' Mr.
Kllpatdck deftly attempted to shore up
his faulty premise by disclaiming, " . . .I
am not speaking of the body of law that
dealswith 'malum in se,' with evil in itself.
Society plainly I i e s laws that punish
murder, rape, robbery and fraud." Be
limits, then, his premise to laws "malum
prohibiturn." Later on, herecants, a little,
to observe: "People do not like criminal
law any better than they like civil law."
But, making obvious hisuninformed route
through his faulty reasoning, be explains:
"The people are fed up with a system
that admits manifestly dangerous criminals to bail."
I read Hen Kilpatrick's diatribe twiceall my trial-weakened constitution could
bear. Both timeshis demagoguery snapped
at my sense of justice. Obviously, if not
patently, he had taken-out after not
"lawyers," but people lawyers. That's
right, lawyers who practice law which
involved people and their confrontation
with society and i t s rules. He disclaimed
lawyers who represent people in money
damage claims; lawyers who represent
People in their domestic difficulties; lawyers who represent people in their con-
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a c t s with the powerful institutions in
our system; and, yes, lawyers who represent citizens accused of crime. Not once
did he besmurch those lawyers who represent newspapars when taeyke charged
with libeling some citizen or wantonly
invading his right of privacy. Not a single
sentence attacks those lawyers who represent banks or insumnce companies in
their single-minded drive for profit. Not
a single word disclaims a large corporation's right to superior assistance Of counsel in their lobbying efforts in the halls
of government. No pIace was reserved
in Mr. Kilpatriek's column for criticism
of those extremely competent, and highly
successful attorneys and counselors at
law who inhabit the mahogony halls of
Wall Street, safeguarding the interests of
multi-national e n e m companies. No, his
point is simple. Things deserve representation, people don't. To prove his premise
he simply states his conclusion. Such
faulty reasoning would earn a freshman
pMosophy student a rap on his knuckles.
What really is said by Mr. Kilpatrick, and
ot9ers of his ik,is that people shouldn't
like lawyers, for whatever reason, and if
they knew what was best for them (as
does General Motors, Metropolitan Life
Insurance Company, Exxon, Xerox, IBM,
the Pentagon, and Russ Perot), they
wouldn't.
Well, Mr. Kilpatrick, I'll have to beg
to differ with you. Those hundreds of

I

Clifton.I 'Scrappy" Holmes

folks I've represented over almost twenty
years of 'lawyering" by-in-large l i e at
least one lawyer. And, for the most part,
they like the laws; particularly those of
Constitutional origin which guarantee us
a11 a government of law, the rkht to
counsel, the right to a jury trial, the right
to be secure in our homes, the right to
due process, the right to equal protection,
and, yes, Mr. Kdpatrick, even the right to
reasonable bail . . .
With that off my chest, I'm now, more
than ever, encopraged to press forward on
an idea recently developed by our publishing consultant, Dick Dromgoole, and
our Editor, Rusty Duncan. They are try.
ing to produce and syndicate a newspaper column which would tell the Criminal Defense Lawyer's side of important
issues. Individual lawyers around the state
would contribufe. Such a column would
not only serve as an image-cleansing tool
for criminal defense lawyers, but would
serve a real public service by giving people
a-complete view of issues.
I simply urge you to contact Rusw,
offering your support.
Until November,
SCrnPPY
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Grand Juries:
A Defense Lawyer's Perspective
by Mark Mueller

The foUowing articles are the gaest
&itorth& thaf were published in the
Beaumont Entaprise on May 27, 1984
andJune3,1984, AceorrEiagto fheduthor,
tha articles w e pxblished unddited, except for the headings and sarbheadings.
The author also credits maid Goldstein, Ed &&t and Lo& Dugas '%r
@&wing
. . [his] infetest in the total
unfairness of~urrgramifwysystem."-Ed

.

GRAND JURlES IGNORE
CITIZENS' CHERISHED RIGHTS
The increasing use of @rand jury proceedinga as a coercive inwgatory boI
by various government agencies makes
a f a r e and mockery of the legal system,
Ow constitutional guarantees of due
prmsp and equal protection are being
to little more than memories.
One of the fmred tactics of the cura& p r o s @ u t d parade is to stix up the
~ , b i e ~ e soft pofiticians, the media, and
Whet >strategicallyseYectetl persons in a
% r type
~ s f aflewdly ongoing criminal
@8ii€y2
USU&
invo1vhg some sort of
@amorous at wficsoun@n~oonspiracy,
prBferab1ly one
gambiin& dmgs or
iackekeeriig.

INFORMANTS, sms,

AND COIWICTS

Sometime after these seeds of criminal
intrigue are planted in the right places, a
"special grand jury" is requested and then
empaneled to investigate the targeted
activity or petsons.
Having thus obtained yet another
"special grand jury," prosecutors quickly
move to make use of the additional
powers available only to grand juries. The
prosecution begins the show before the
"special gtand jury" by presenting some
of their usual seemingly endless traveling
east of iinforlnants, agents, spies, convicts
and criEninal defendant9 offering to provide the desired testimony in exchange
for money, future oonsideratioas, lighter
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sentences, immunity ftom proseoution, or
anything else of value.
~f the grand jury is suitably impressed
with the fust pati of the prosecution's
act, it will usually issue the grand jury
subpoenas desired by the prosecutors.
Documenfs, witnesses and appearance5by
"target citizens" will be ordered by these
subpoenas.
Anyone who has appeared as a "target"
before a bigh-powered grand jury will
agree that nothing can prepare a citizen
for the nightmare of seeing years of his
personal tax, credit, banking, business,
and f m c i a l records ordered produced
and then used as evidence to '$rovea' the
target's red or imagined involvement in
some sort of alleged criminal activity.
The nightmate mtinues as one by
one the target's neighbors, friends, business associates, bankers, accountants, and
possibly even defense lawyers are called
to secretly testify as witnesses before the
grand jury. These witnesses are Soon
made aware of the possibility' of facing
their own Friminal or contempt charges if
their t-timony fa% to satisfy the prosemfion.
in 1984, when c i t k m are becoming
Ytargets" at a record pace, the 'Yarget
citizen" summoned to appear before a
grand jury is not entitled to even the
same minimal protection that is by law
accorded to a welfare recipient appearing
at a hearing on a motion fo terminate
benefits.
In terns of the amount of legal protection a d a b l e to the ''target" when he
enters the grand jury room, his situation
would be comparable to a soldier walking
unarmed, naked and alone into the military camp of the enemy.
For W e of us still believing that
American citizenshold aseemingly endless
array of inalienable constitutional rights
and privileges, the following list of rights
and privileges not available before the
grand jury should serve as a warning that
rights taken for granted are often taken

away, period
1. There is no right to h v e legal counsel present at the heating in which the
witness is testifying.
2. There is no right to cross-examine
witnesses who have testifisd against you.
3. There isno fight to present witnewes
inyour own behalf.
4. There is not even a right to remain
silent (5th Amendment) in the face of a
grant of immunity.
5. The grand jwy is not even required
to follow the rules of evidence in considering whethez sufftcient grounds exist for
indictment.
Contrary to the above described use of
the grand jury as a prosecutor's sword to
attack with, the true purpose of r e q u m
a grand jury for felony cases was so
that citizens would have a procedural
shield comprised of everyday private
citiaens as a protection from unwarranted
prosecutions.
M c l e 1, Section 10 of the Texas
Constitution declares that the State may
not proceed with a felony criminal prosecution &@@& a citizen withaut &st
obtaining anindictmenf from a grand jury.
Along with aur other constitutionally
guaranteed ri&ts to legal counsel and
access to jury trials in criminal cases, the
right to have a grand jury proceeding is
often perceived to be a major safegusd
against the unchecked or abusive use of
the state's prosecutorial powets.
The actual function of the grand jury
is to determine whether it is probable
that the person accused committed the
crime in question. Only when the grand
jury returns an inrlictment affirming the
likely culpability of the accused does
the cause then proceed te a trial jury
for a conclusive determination of actual
guilt of innocence. Therefore, the grand
jury is intended to be prharily a preliminary screening device to sift out those
cases appearing unworthy of advancing
to the actual t M stage of the china1
proceedings.

In order that the screening role may of the unsupervised and closed nature of
be carried out, the grand jury has been the proceedings, it is important that the
granted the power to subpoena evidence persons serving as grand jurors be reasonand witnesses to be brought before it. ably unbiased, honest and competent.
In the performance of its duties, the
Texas needs a method of grand jury
grand jury also has been given enough selection which will consistently yield a
flexibility to insure that it can maintain a grand jury adequately representing an
substantial measure of independence and impartial cross-section of the county.
is not existing solely as a rubber stamp
for the prosecution. The grand jury can
on its own volition choose to 1) refuse to RANDOM SELECTION CAN END
consider any or all evidence presented GRAND JURY PROBLEMS
before it; 2) deny a request for sanctions
The grand jury selection method
against a party found in violation of
currently
in common usage in Texas is
grand jury rules when such sanctions are
anything
but
an impartial process. In fact,
within the grand jury's power to grant
the
system
is
highly political and very
and have been requested by the prosecuunlikely
to
produce
grand juries consistion; 3) not return the indictment sought
tently
representative
of a diverse crossby the district attorney; or 4) indict on
section
of
qualified
potential
jurors.
matters as t o which the district attorney
For
any
given
term
of
court, the
has not presented evidence on or sought
district
judge
appoints
not
less
than three
an indictment for.
nor more than five persons, usually selected from among the people he is fairly
IMPARTIAL CROSS-SECTION
familiar with, to perform the duties of
NEEDED
jury commissioners.
Because of the amount of discretion
and power made available to the grand FREE TO NAME THEIR FRIENDS
jury for conducting hearings and ruling
Newly appointed jury commissioners
on matters brought before it, and because in turn compile a list of 15-20 citizens

1
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they feel are qualified and will make
desirable grand jurors. The first 12 people
named on the list who are not legally
disqualified or exempt from service are
empaneled as the grand jurors for that
term of court.
Because there are no meaningful standards or guidelines which, by statute,must
be complied with in making the appomtments, jury commissioners basically are
allowed unbridled discretion to exclude
or include potential jurors according to
their own subjective feelings about what
qualities are important in a good juror.
This means commissioners are free to
select grand jurors from the ranks of their
own friends and associates, as well as to
choose from friends and associates of the
judge who appointed them commissioners.
When choosing grand jurors, Article
19.06 of the Texas Code of Criminal Procedure requires that jury commissioner
"shall to the extent possible select grand
jurors who the commissioner determines
represent a broad cross-section of the
population of the county, considering
the factors of race, sex and age."
Article 19.06 clearly warns the commissioner to avoid discriminating against
potential jurors on the basis of sex, race
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or me, and it doesstate a goal of achieving
a broad cross-section. But the statute is
silent about what steps should or must be
taken to achieve the desired results, or
what efforts would constitute a satisfactory attempt at compliance. Moreover,
the statutory wording itself authorizes
the commissioner to subjectively determine at what point a grand jury becomes
representative of a broad cross-section
OF the community.
The most prevalent and identifiable
types of discrirni~rationinvolve racial or
uexu:~l discrimination. For manv vcars
even this type of discriminatioh -mot
largely unchallenged because of the
inability of the under-represented class to
overcome the legal and political roadblocks set up by the more powerful and
established groups to premve the status
quo.
In recent years,severalsigniiicant equal
protection challenges were made to the
composition of grand juries in behalf of
blacks and Mexican-Americans, excluded
as racial classes. Although widespread
underrepresentation of minorities stiU
exists in many jurisdictions, at least the
frequency and degree of underrepresentation is less dramatic.
Not too many years ago, in a fairly
small county near Dallas that contained
several hundred blacks among its population of under 10,000, no black had senred
on a grand jury for many years. Tbe commissioner, while admitting the presence
of several hundred black people of voting
age in the county, contended that the
failure to include at least one black was
not a result of discmination, but was due
to the fact that although the commissioner
knew of blacks in the community, he did
not personally know any.
The question of whether the Texas
system is unconstitutional was taken to
the US. Supreme Court in 1976. The
court decided that the svstem itself was
not unconstitutional, because there is
nothing in the design or requirements of
the system which gives priority to one
group over another. The court did F l d
that the system was susceptible to abuse
resulting in discrimination against particular groups.
A 1979 U.S. Supreme Court case again
found the system constitutional, but
further found that the unbridled discretion
afforded jury commissioners to prepare
grand jury lists requues close scrutiny of
disparities and the proof afforded to
explain them.
Instituting a random selection process
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to choose grandjurors from a list of eligible
voters or a similarly representative group
would immediately solve several problems
now belaboring the system.
Randomness would assure it would
be impossible to reaeh an intentional
discriminatory result.
But it is not the blatantly obvious class
discrimination that eventually will be the
greatest source of grand jury problems in
Texas. Another type of discrimition
stems from the possibility that members
of a grand jury sclccted through abuse of
the selective procescan thcn intentionally
abuse the g k d jury's powers in furthe;.
ance of some private or underhanded goal
to benefit financially or politically, or to
attack their personal enemies.
Occasionally, examples of one or more
vital allies to aprobable grandjury "target"
show up as commissioners or grand jurors
at a time when their participation in the
grand jury is enough to block or divert a
prosecution or investigation of the "target" or some matter of interest to either
the grand jury ally or his targeted friend.
It is impossible to determine the
frequency of this deliberate planting of
grand jurors as part of a conspiracy to
subvert the grand jury for a private or
disguised purpose. However, the times
whentbis situation is most likely to occur
usually involve a person with tremendous
political or economic clout, who has sufficient connections to arrange in advance
for the selection ofhis ally as a grand juror.

One such situation may have occurred
not too long ago in the western portion
of the state. A rich, powerful, and politically wellconnected Texas businessman
began to develop a series of legal problems
leading to some of his questionable financial dealings being investigated by a grand
jury. Possibly by coincidence, one of his
more trusted ranch employees found himself sitting on that very grand jury in a
position to influence the manner in which
the grand jury dealt with the matters of
his employer.

WE CAN INCREASE INTEGRIW
Adoption of a randomselectionsystem
would not pievdnt wealthy people with
interests to protect from benefitting from
strategically situated grand jurors. However, when a better system e l i i a t e s or
hinders the ability of the powerful to
achieve the results they need through
manipulation of existing connections
within the traditional power structure, we
can inorease the integrity of the political
and judicial systems andmake them work
better for society as a whole-and harder
to abuse by those who will always try.
Although it is impossible to eliminate
all fonns and methods of potential cormp.
tion by replacing the present system, we
should be pleased that some of the evils
associated with the present selection process can be banished and others made
rn
easier to recognize and control.
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SEARCH AND SEIZURE--AFTER D'S ARREST FOR DRIVING WHILE UNDER THE
INFLUENCE OF DRUGS, SEARCH OF LOCKED TRUNK PERMISSIBLE UNDER
INVENTORY THEORY:
Patrol officer saw D's vehicle weaving across
the center of the road, stopped the car, and asked D, the driver,
to step out of the vehicle.
As D did so, the officer noticed
that D's pupils were dilated, his eyes were red, and his speech
was slurred and he walked very unsteadily. The officer thought D
was intoxicated. As D exited the vehicle, the officer saw a .45
calibre
colt automatic pistol on the floorboard
of
the
passenger's side of the case.
The officer arrested D for
suspicion of driving under the influence of drugs and for
possession of a prohibited weapon. He arrested D's passenger for
possession of a prohibited weapon.
After D and the passenger
were placed in the patrol car and a wrecker was called, the
officer conducted an inventory of the car.
After D handed him
the keys to the trunk, the officer opened the locked trunk and
found the sawed off shotgun inside.
The Court cited S. Dakota v. Ovverman, 428 U.S. 364, 96 S.Ct.
3092, 49 L.Ed.2d 1000 (1976) for the proposition that inventories
conducted pursuant to standard police procedures are reasonable.
The purpose of an inventory is to protect the owner's property
while it remains in solice custody, to protect the police against
claims or disputes over lost or stolen property, and to protect
the *~ o l i c efrom potential dansers.
The Court distinguished this
case from-,625 S.W.2d 307 wherein this Court had held that
the forcible entry into a locked trunk during an inventory was an
unlawful
intrusion
under
both
the
state and
federal
constitutions.
In -the
police employed the aid of a wrecker
driver to remove the backseat of a vehicle in order to gain
October 1984/VOICEfor the Defense
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access to the vehicle's trunk.
Now are you ready for this:
"Had they (the police officers in the Gill
case) not forced their way into the trunk, the
police
would have had no means of access
and thereby would have been free from any
claims of tampering with Appellant's property
which was located in the trunk of the car. In
the instant case, there was no forced entry.
Jenson (the patrol officer in this case)
obtained the keys to the trunk from the
Appellant.
As a means of protection against
possible future claims of theft of property by
the police from the trunk, Jenson properly
conducted an inventory of the trunk of the
car.
The sawed off shotgun was properly
seized.
Therefore, the trial court did not
err
in overruling Appellant's Motion
To
Suppress.
See M a r t a y, W, 644 S.W.2d
104 (Tex. App. - San Antonio, 1982)

...

."

As dissenting Judge Teague noted, irrespective of the search
question presented in this case, the sawed off shotgun was not
admissible because it was evidence of an extraneous offense, as
per Judge Campbell's opinion in wallace L SL&e, - S.W.2d (Tex. Cr. App. 1984) (pending on rehearing)

.

2

Then comes the dissenting opinion authored by Judge Miller, which
really takes the majority opinion to task in a very well reasoned
dissent.
It is only a shame that the Court cannot claim it as
the majority opinion. Judge Miller first noted that the
case dealty with the inventory of an unlocked glove compartment
and discussed the reasonableness of a warrantless entry into
automobiles and how a protective search of an automobile would be
reasonable as long as it was conducted pursuant to standard
police procedures so that the intrusion would be limited in scope
to the extent necessary to carry out the care taking function.
Judge Miller noted that the plurality opinion was joined in by
Justice Powell who cautioned against unrestrained searches of an
automobile and who also noted that the trunk of the vehicle in
question in
was not searched because it was locked.
To
quote Judge Miller:
"It can readily be seen then that the Supreme
Court specifically did not sanction the inventory search of a locked automobile trunk in
Opperman.
Ner have they since.
The Supreme
Court has basically left the doctrine alone,
resisting expansion in this area though clearly not hesitate to expand the power of police
to conduct warrantless searches of cars and
containers when they have probable cause to
believe
contraband is contained
therein,

United States E, EPSS, 456 U.S. 798, 102 S.Ct.
2157, 72 L.Ed.2d 572 (1982)~ or to conduct
warrantless searches of automobile passenger
and glove compartments and any containers
therein incident to a lawful arrest,
yprk
E, Belton,
453 U.S. 454, 101 S.Ct. 2860,
69
L.Ed.2d 768 (1981).
In fact, in blchi.
L
Thomas, 458 U.S. 259, 102 S.Ct. 3 0 7 r 73
L.Ed.2d 750 (1982), the Court even pointed out
that the automobile glove compartment that was
validly inventoried was ud.~.&&.

.

Thus it is clear that the Supreme Court to
this day has decreed that: (1) there are
limits to the scope of inventory searches of
automobiles and (2) the 'limits are reached
when the care taking function is carried out.'
One simply finds no support from the court for
the proposition that a locked automobile trunk
falls within these limits, whether or not the
police have the keys."
Judge Miller then hits the nail precisely on the head by referring to portions of the Gill, opinion which stated that in the
context of an inventory search, a seizure of items found in an
unlocked trunk of an automobile are permissible. However, absent
a showing of probably cause and exigent circumstances, a
warrantless search of a locked automobile trunk is per se
illegal.
Normally a dissenting opinion is not dwelled on unless
particularly noteworthy, and this one is:
"In U the majority characterized
the
State's argument as nothing more than 'advocating that a routine lawful arrest of a suspect
in an automobile authorizes a search of every
nook and cranny of that automobile'.
a&xa at 320. Today the majority embraces
that very argument and cloaks it in the imprimatur of law.
Why?
The reader need only
truthfully answer the question:
are we that
worried the police are going to have to pay
lots of money because of false claims of property being stolen from locked automobile
trunks in their care, or are we really just
helping the police out here in their war
against crime (regardless of the concepts of
individual 'liberty involved)? (Footnote 5:
'Imagine the possibilities of combining today's majority holding with the inevitable
discovery doctrine, for instance.')
For my part I cannot condone the majority's
holding and certainly cannot reconcile it with
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Gill.
Court

(Footnote 6:
'Nor would the Dallas
of Appeals be able to.
See Q&an Y,
w, 648 s . W 2d 790, 790-791 (Civ. App. Dallas, 1983) pet. ref'd, wherein the Court
wrote:
'In making the inventory search Officer Dean took the key from the ignition,
opened the locked trunk, and there found
we hold that the inventory search of the
locked trunk was an unlawful search.' (Citing
Gill) (emphasis in original).

...

Contrary to what was specifically pronounced
in Gill, the expression 'inventory search' m
is a talisman in whose presence a reasonable
expectation of privacy, the Fourth Amendment
and Article I, Section 9 of the Texas Constitution all fade away and disappear."
This may be a situation in which the defendant should pursue his
remedies in federal court rather than state court, although in
other unresolved areas hopefully the light is still on in state
courts.
Regardless, it is a real delight to see an enlightened,
intelligent and reasoned opinion such as that written by Judge
Miller in this case.

1

Extraneous offense--testimony regarding needlemarks on Defendant:
After the Defendant's arrest in this case there was testimony
developed that at the police station the officer observed
needlemarks on the Defendant's arms. The Defendant objected that
the officer was attempting to bring in an extraneous offense.
The trial judge sustained the objection and instructed the jury
to disregard the testimony and denied the Defendant's motion for
mistrial.
The
majority opinion held that
the
curative
instructions by the court cured the error.
The general rules
discussed by the court, however, are set forth below:
"It is a general rule of evidence that
extraneous transactions or prior specific acts
of misconduct committed by a party
are
irrelevant to the contested material issues in
the case on trial and therefore inadmissible.
Introduction of an extraneous offense
is
inherently prejudicial because (1) the accused
is entitled to be tried on the accusation made
in
the state's charging instrument which
specifies the 'material issues' of the case
and cannot- consistent with the rudiments of
due process--be tried for some collateral
crime of which he has no notice (citations
omitted); and (2) an accused's propensity to
commit crimes is not an issue which
is
material to whether he is guilty of the
specific conduct
charged by
the
state

(citations omitted).
Although there are
exceptions to the general rule, the instant
case
does not fit under one
of
those
exceptions. "
Judge Teague's dissenting opinion cited Powell, 478 S.W.2d 95 as
a case very similar but a case in which the objection was
overruled.
Teague states it was not mentioned in the majority
opinion--which is incorrect--but his point is that regardless of
whether
the objection was sustained or overruled
in
an
instruction given to the jury, the significant damage was already
done and thus reversible error in his opinion occurred.
Judge
Teague's dissent is founded upon the following:
"If the question, as so framed, of and within
itself, implies the defendant's guilt of the
misconduct inquired about and amounts, therefore, to proof of a fact, by necessary implication damaging and hurtful to the defendant,
that the state was not authorized to prove,
the mere askins of the auestion mav amount to
reversible erro;.
& L Six&=,-185 S.W.2d
731,734 (Tex. Cr. App. 1945).

D STEPHEN, No. 65,923, Burglary of a habitation, 50 years TDC,
Aff'd, Judge McCormick, 6/3 decision, 9/19/84.

SEARCH AND SEIZURE--INVENTORY SEARCH OF LOCKED TRUNK PERMISSIBLE
UNDER INVENTORY THEORY:
Patrol officer observed D's car make an
abrupt left turn without signaling.
The officers pulled the car
to a stop and as it slowed, two of the passengers jumped out of
the back seat and ran and escaped.
While the officers wrote out
a traffic citation, the dispatcher radioed them that there was a
felony warrant out for Appellant's arrest and he was immediately
arrested.
D 1 s companion had no identification and was told she
could leave.
The officers decided to inventory the contents of
the car and impounded in accordance with the Fort Worth police
policy.
After removing the keys from the car's ignition, the
officer used the trunk key to open the trunk in which he found a
rumpled paper bag which was open at the top.
The officer could
see into the sack immediately without picking it up.
Looking
into it he saw several 8 track tape cartridges.
Testimony at
trial showed that the leather jacket (draped over the front seat
of the car) and the 8 track tape cartridges were taken in the
instant burglary case.
The Court, as in &JJy above, held the inventory
proper.
No written inventory was necessary.
See
S.W.2d 46,49.

search was
576

m,

By footnote, however, the Court observed that the Fort Worth
police policy that a car should be impounded whenever the driver
is arrested and a relative or the registered owner of the car is

October 19841VOICEfor the Defense

SDR-5

not on the scene is too narrow in that it does not allow the use
of other reasonable alternatives.
'Tlearly, in the instant case
if Appellant's companion had had a valid driver's license and it
was Appellant's desire to leave his car with his companion, the
officer should have respected his wishes. See l h n i . d s y~ w,
600 S.W.2d 813,815." - Footnote 1.
JURY ARGUMENT--REFERENCE TO PAROLE--NO ERROR:
In this case the
prosecutor referred to three prior convictions for burglaries in
1976, as follows:
"(Prosecutor):
Alright, this man went to the
penitentiary for five years on this conviction
and five years on this conviction and five
years on this conviction.
He gets caught in
1979 and convicted again of yet
another
burglary.
(Defense lawyer):
Your Honor, I am going to
object to the time elements that counsel is
injecting into his final argument as being
outside the record and inappropriate.
The Court:

Overruled."

The Court held that the prosecutor's remarks did not appear to
have been intended to persuade the jury to consider the state's
parole laws in assessing punishment.
The prosecutor never
referred to the parole laws and the Court could not say from the
record that he crossed the line into the forbidden area of jury
argument of parole laws and thus the argument was proper
summation of evidence and a plea for law enforcement.
In Judge Teague's dissent, referring to the
states :

same matter, he

"Unless one suffers from myopia, it should be
obvious to anyone that
the prosecuting
attorney was not arguing that Appellant
deserved a long sentence, but, instead, was
expressing his opinion why our laws governing
how long a person will serve are ineffective,
which, of course, used to be improper jury
argument."

BRTHUR BERGHAHN, No.

125-84, Opinion on State's PDR: C/A rev'd,
case remanded, 9'/19/84, Judge Odom (6/3).

VERDICT FORM DID NOT INCLUDE "NOT GUILTY" FORM:
The verdict
forms permitted the jury to find the D guilty of murder,
voluntary manslaughter,
involuntary manslaughter, criminal
negligent homicide, reckless injury to a child, and criminally
negligent injury to a child--but not "not guilty".
After trial
SDR-6 VOICEfor the~efenselOctober1984

the court reporter stated that the jury charge originally did
contain a "not guilty" form but in the process of including an
alternative verdict of guilty of injury to a child, the "not
guiltyw alternative was omitted.
The court reporter further
testified that the changes were made under the direction of
defense counsel.
The C/A held omission of the not guilty form
was fundamental error, there being no objection to the omission.

-

300) wherein
The Court referenced the Bolden case ( 4 8 9 S.W.2d
there was no trial objection to the omission of a formal
paragraph wherein the jury stated that it found the defendant not
guilty but there were instructions for the foreman to sign a
specific blank if the jury found the defendant not guilty.
In
Bolden the Court held that the error was not preserved for recase ( 5 8 7 S.W.2d
736)
view.
The Court also referenced the
wherein the Court stated that if a defendant requests a charge
and that charge is given just as requested, he is in no position
to complaint of any error therein.
The Court then stated that
although the issue in
involved the substantive charge instead of the verdict forms, the rule should be equally applicable
to both.
In this case the defendant's counsel supervised the
alteration of the verdict form page by the court reporter and
made no objection to the omission of a not guilty form.
Thus,
no reversible error was shown.
under Bolden and

u,

Judge Clinton, in his dissenting opinion joined in by Judges
Teague and Campbell, points out that even under the construction
of the State's brief in this case, the defense attorney at trial
did not supervise the elimination of the not guilty verdict but
instead insisted on one or more lesser included offenses and it
was the court reporter who inadvertently and unintentionally left
off the form for a not guilty verdict.
Why does this not amount
to an instructed verdict of guilty? We are always hopeful that
rather than using clever procedural devices, the substantive
I
matters brought up on appeal will be addressed by the courts.
think the Court misses the point in this case as apparently
defense counsel was requesting other verdict forms but did not
say one word about the not guilty form.
The defense attorney,
using this court's analogy, requested a charge and it was given
and therefore he is not supposed to be in a position to complain.
As I understand it the defense attorney is not complaining about
the verdict forms he requested; he is complaining that the not
guilty verdict form was omitted and he had absolutely nothing to
do with the omission of this verdict form.
The
rationale
simply does not apply in this case.
To carry the so-called
rationale of the Court to extremes, if we as defense counsel
change or improve upon any court's charge, are we supposed to be
responsible for other omissions or fundamentally defective
submissions which &re contained in other places of the court's
charge but about which we did not complain?
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JOHN ALLEN POLK, 294-84, Opinion granting D's PDR, Judge Miller,
(plurality opinion), 9/19/84.
APPEAL ABATED FOR APPOINTMENT OF COUNSEL TO INDIGENT DEFENDANT
AFTER PRO SE PETITION FOR DISCRETIONARY REVIEW WAS GRANTED:
Apparently court appointed counsel pursued this appeal through
the C/A stage only and left Polk to file his own PDR which he
did.
The CCA granted the PDR and then abated this case and
remanded it to the T/C so that an attorney could be appointed to
represent Polk in filing a brief in the CCA.
The result in this
case apparently indicates that an indigent defendant is not
entitled to the appointment of counsel to assist him in filing a
PDR but once the PDR has been granted by the CCA, said court will
order the appointment of counsel to file a brief in the appellant's behalf and to argue the case.
The plurality opinion by
Judge Miller emphasizes that the court was not questioning previous holdings that as a matter of federal constitutional law an
indigent defendant is not entitled to the appointment of counsel
to assist him in filing a PDR.
See
633 S.W.2d 526 (Tex.
417 U.S. 600, 94 S.Ct. 2437, 41
Cr. ~ p p .1982); EPSS L m-ffii&,
L.Ed.2d 341 (1974).
There was and still is some degree of consternation over the
-A
opinions. Judge Clinton in his concurring opinion attempts
to mollify the concern:
"Despite its 'very high potential for much low
mischief,'-A
ag&a at 528, what the court
actually found and concluded is narrow in its
impact. The findings are:
'The United gtates Constitution does not
impose a duty on appointed counsel to file a
PDR by this court.
State law imposes no such duty,
See VACCP, Articles 26.04 and 26.05.'

either.

The conclusion is:
'This appellant had no right to 'demand'
that his appointed counsel file a Petition For
Discretionary Review, and counsel had no duty
to file it.'"

DARRYL STEWART,

No. 68,889, Capital murder, Death, Aff'd, Judge
McCormick, 9/19/8'4.

Ed. Note: Tne Stewart case is particularly important because of
the outstanding dissenting opinion authored by Judge Clinton
which should be of significant help to the defense bar.

HOW DOES ARTICLE 37.071 C.C .P. DIRECT AND INSTRUCT THE JURY'S
CONSIDERATION OF MITIGATING CIRCUMSTANCES AT THE PUNISHMENT PHASE
OF THE TRIAL?
The majority held that the questions prescribed
under Art. 37.071 clearly allowed the jury to grasp the logical
relevance of mitigating evidence.
The majority rejected the D's
reliance upon the U.S. Sup. Ct. decisions in LaA&.L Y, Q h h , 438
U.S. 586, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978); U e a y_, Georgia,
442 U.S. 95, 99 S.Ct. 2150, 60 L.Ed.2d 738 (1979), and Edding~~1
Oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982) as all
three of these cases concerned situations in which the sentencers
in a capital case were precluded from considering mitigating
evidence in the punishment phase of each case.
Of significance is the majorities statement, however, that:
"Finally, our review of the record shows that Appellant never
requested the trial court to charge the jury on mitigation."
Hopefully this will open the door for properly constructed
requested instructions as the majority suggests would be in
order.
The dissenting opinion by Judge Clinton gets to the point and the
heart of the issue--that Art. 37.071(b) (2) C.C.P.,
standing
alone, is not an adequate guide when it comes to consideration of
mitigating circumstances. When the state prosecutes a person and
places in the hands of the jury the decision of whether that
person is to live or die, "is it enough to protest khat we have
allowed him to adduce mitigating evidence, yet take no measure to
insure the jury's understanding of their role in regard to that
evidence?"
Judge Clinton emphasizes that in answering Art.
37.071(b)(2)
a jury would decidedly consider the range and
severity of the defendant's prior criminal conduct.
Yet truly
mitigating evidence, i.e., mental disease or defect, a deprived
abusive childhood or the youth of the defendant--while militating
against a death sentence in general, surely has tremendous
specific probative weight in favor of answering the future
dangerousness question "Yes".
The point:
any mitigating force
such evidence might have in the minds of jurors in a particular
case is emasculated by the narrow language of Art. 37.071(b) (2),
when unaided by an instruction as to the permissible use of that
mitigating evidence.
In some cases evidence introduced by the
defendant or for that matter by the State may be both damning and
mitigating, depending upon one's perspective and focus.
"It is
this very paradox that renders asking the jury questions only in
the language of Art. 37.071(b) constitutionally insufficient."
Judge Clinton continues:
"In some, a defendant is entitled to jurors
whose
consideration
of
mitigating
circumstance$ is not limited to whether that
evidence does or does not indicate future
dangerousness. The jury must not be precluded
in
law
or in practice
from
according
independent
weight
to factors that
are
mitigating but perhaps are relevant to the
probability issue of future dangerous conduct.
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KXtXCions omitted.
Rather t h a n acknowledge
the
circumstantial inadequacy of
Article
t o accomplish t h e mandate
37.071(b) ( 2 ) C.C.P.
of L o c k e t t and its progeny, a m a j o r i t y of t h i s
c o u r t h a s b l i t h e l y s a i d , t i m e and a g a i n , t h a t
i n c o n s i d e r i n g whether t o impose a d e a t h
s e n t e n c e t h e j u r y m u s t be allowed t o consider
whatever evidence of m i t i g a t i n g circumstances
But they
t h e defense can b r i n g b e f o r e it,
a l s o have r e p e a t e d l y denied t h e u t i l i t y , much
less n e c e s s i t y , of informing t h e j u r y t h a t
t h e y may s o consider t h a t evidence.
I f we are t o i n s u r e t h e c o n s t i t u t i o ~ l a l i t y
we must n o t only g i v e l i p s e r v i c e
37.071,
b r o a d l y i n t e r p r e t i n g it; we m u s t a l s o a p p l y
as;
interpreted.
T h i s could
easily
e f f e c t i v e by r e q u i r i n g a j u r y i n s t r u c t i o n
m i t i g a t i n g evidence.

of
to

it

be
on

~t is f o l l y f o r t h e c o u r t t o f i r s t acknowledge
c a p i t a l murder d e f e n d a n t ' s r i g h t t o produce
m i t i g a t i n g eviclence, g i v e t h e j u r y no guidance
i n i t s u s e , t h e n presume t h e s e twelve l a y
p e r s o n s know t h e h o l d i n g s of
and
u n t i l t h e defendant
affirmatively
proves the c o n t r a r y l

a

m-

The defendant i s e n t i t l e d t o j u r o r s who w i l l
consider a l l m i t i g a t i n g c i r c u m t a n c e s . Rather
t h a n r e l y on s p e c u l a t i o n and assumptions, as
does t h e c o u r t today, d e f e n s e counsel would be
advised
t o r e l y on
perspective
jurors'
promises t o g i v e consideration--independant of
the
narrow
special
issues--to
whatever
m i t i g a t i n g circumstances t h e defendant may
adduce f o r t h e purpose of d e c i d i n g whether
Counsel
'mercy1 i s a p p r o p r i a t e i n khe case.
should t a k e t h e r e s p o n s i b i l i t y upon themselves
t o inform t h e j u r o r s of t h e holdings a£
Lockett and E&J.&~B which c o n s t i t u t e a p a r t of
t h e 'law a p p l i c a b l e t o t h e case upon which t h e
as
defense is e n t i t l e d t o r e l y
of t h e punishment,' and
mitigation
e x e r c i s e c h a l l e n g e s f o r c a u s e t o j u r o r s who
cannot
f o l l o w them.
A r t i c l e 35.16(c) (2)
V&CCP.
If t h e c o u r t is s i n c e r e i n i t s
i n t e n t i o n s t o comply with .€&&&&
and its
progeny,
such a procedure should be welcames
with open atme."

. .

.

.

.

By f o o t n o t e , and e q u a l l y important, Judge C l i n t m a g r e e s with t h e
m a j o r i t y t h a t "counsel should a l s o , of course, r e q u e s t an
i n s t r u c t i o n on m i t i g a t i n g circumstances.

There are a multitude of death penalty cases throughout the state
and federal systems, and most of them deal with the same legal
points.
As we all know, sooner or later the defendant turns and
fires upon his trial counsel in an effort to extricate himself.
This Stewart opinion is a breath of fresh air because it emphasizes the absolute futility in so many cases of introducing
mitigating circumstances into such cases but then being hamstrung
in terms of being able to effectively use such evidence to obtain
a life sentence. The point obviously is that much of the mitigating evidence still does not lend itself to obtaining a negative
answer on any of the three special issues.

WBERT GUILLETT, No. 610-83, Opinion on State's PDR, Conv. rev'd,
Judge Campbell, 9/19/84.
CASE REVERSED BECAUSE STATE FAILED TO SHOW AN EXPRESS, KNOWING,
AND INTELLIGENT WAIVER OF JURY TRIAL BY THE DEFENDANT--BUT THE
POINT OF THIS CASE CONCERNS THE SEARCH OF THE DEFENDANT'S GLOVE
COMPARTMENT.
SEARCH AND SEIZURE--INVENTORY SEARCH--LOCKED GLOVE COMPARTMENT IN
AUTO AFTER DRIVER ARRESTED FOR DWI--HELD LAWFUL:
Officers
observed the D's auto blocking lane of traffic. The officers saw
the D with a syringe in his hand and saw he and his female
passenger "stumbling and falling about" when the two exited the
auto.
D was arrested for DWI and the female was arrested for
public intoxication. As the officers believed the car was unsafe
to drive, a wrecker was called.
Then the officers conducted an
inventory search.
They took the D's car keys, unlocked and
searched the locked glove compartment of the car and seized an
opened bank bag containing among other things methaqualone, for
which the D was prosecuted.
Again, the majority distinguished
G i l l , 625 S.W.2d 307 and relying upon S, Dakota L ,
428
U.S. 364, 96 S.Ct. 3092, 49 L.Ed.2d 1096 (19761, the court upheld
the search as a legitimate inventory of the automobile and found
no significance in the fact that Opperman's car was locked and
the glove compartment was unlocked whereas in the Guillett
vehicle the car was unlocked but the glove compartment was
locked.
Again, Judges Miller, Clinton, and Teague vigorously dissented.

THOMAS WILSON, No. 921-83, Burglary, 40 TDC, Opinion on D's PDR:
C/A rev'd and case remanded to C/A, Judge Miller, 9/19/84.
SEARCH AND SEIZURE--STATE UNTIMELY ASSERTED LACK OF STANDING-SULLIVAN RULE LIMITED:
Police responded to a burglary in
progress call and upon arrival at the scene, an officer
discovered D at the back door of a house with the screen door
open.
After D was arrested and searched for weapons, D told the
officers he had identification in his vehicle.
One of the
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officers searched an automobile parked in front of the house.
D
then told police the car belonged to a friend.
A search of the
car's interior turned up no identification, whereupon D replied
that he did have some in the vehicle.
The officer took the car
keys which were retrieved during the earlier pat down search of
D, and opened the trunk of the car to look for identification.
Found in the trunk was a sewing machine, TV set, license plate,
and a pair of cowboy boots.
All items but license plate were
later identified as items taken in the burglary of a residence
that was in close proximity to the site of D 1 s subsequent arrest.
The Fort Worth C/A aff'd D's conviction, holding that D had no
reasonable expectation of privacy in the automobile and thus had
no standing to contest the search of the automobile. D's PDR was
granted to determine the correctness of that holding in light of
the fact that the State raised the issue of standing for the
first time on appeal.
The State did so by virtue of WJ&an &.
-,
564 S.W.2d 698 (Tex. Cr. App. 1978). The Sullivan case
held that the State may raise the issue of the D's standing to
challenge a search for the first time at the appellate level.

Sullivan relied on four premises as justification: (1) Since the
evidence showed that the defendant in that case denied any contact or connection with the car to be searched and was not
observed in the car, then there was sufficient evidence adduced
at trial to affirmatively show the defendant could have entertained no reasonable expectation of privacy in the unclaimed
automobile.
(2)
It would be absurd to hold that a search and
seizure was illegal or the record before the CCA and the evidence
before the trial judge showed the defendant had no standing to
challenge the search. (3) The State had not taken contradictory
positions below, i-e., the State was not claiming that the defendant had sufficient possession of the automobile for purposes of
conviction but did not have sufficient possession to confer
standing to challenge the search.
(4) A previous case holding
that the State could not raise the issue of standing for the
first time on appeal--Maldanado, 528 S.W.2d 234,238--was the only
case found so holding and it cited no authority or precedent.
The court then noted that a number of federal cases have begun to
including S b a g d d L United
take a view opposite from ,
-,
451 u.S. 204, 101 S.Ct. 1642, 68 L.Ed.2d 38 (19811, which
stated in part:
"The Government, however, may lose its right
to
raise factual issues of
this
sort
(reasonable expectation of privacy) before
this Court (1) when it has made contrary
assertions in the courts below (2) when it has
acquiesced in contrary findings by
those
courts (3) or when it has failed to raise such
questions
in a
timely
fashion during
litigation."
See also

L

-,
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689 F.2d 508 (5th Cir. 1982).

The Court then held that i%lJ&al
is to be applied narrowly and
that its application is limited to only those situations where
the "absurd" result feared in Snllivan would occur, i.e.,
the
second basis stated above.
The Court then examined the facts in
bTilson and found that the record was devoid of any evidence that
affirmatively showed that WJSQCL had no standing to challenge the
search, i.e., that he had no reasonable expectation of privacy in
the automobile or its trunk contents. There was no evidence that
Wilson stole the car.
Wilson had the car keys and signficantly
There
never relinquished possessory interest in the automobile.
is no evidence that the car was taken from the owner without his
consent.
~t was noted by footnote that Appellant asserted that
at trial the State maintained this was a consent search
situation. However, there being no affirmative evidence that the
D Wilson lacked standing to contest the search of the borrowed
automobile and its locked trunk, the Court found it unnecessary
to determine whether the State assumed contradictory positions in
the trial and appellate court. Thus,
"The State has failed to raise the issue of
standing in a timely manner in the trial court
below and under the facts of this case we find
that it is totally inappropriate to allow the
State to raise, for the first time at the
appellate level, the issue of Appellant's
standing to challenge the search.
The judgment of the Court of Appeals is
reversed
and the cause is remanded
for
consideration of Appellant's Fourth Amendment
claim. "

L%lC&

w, No. 316-83, Murder, Life, Rev'd, Opinion on D1s
and State's PDR, Judge Davis, 9/19/84.

--

PROSECUTORIAL MISCONDUCT
USE OF FALSE TESTIMONY:
Evidence
showed bound and gagged bodies of Steve and Marjorie Anderson
were found in their home by Marjorie Anderson's daughter Joann
Maresh.
The Andersons died from multiple gunshot wounds to the
head.
Marylou Anderson, Steve Anderson's
daughter, was
originally indicted along with Appellant, for the capital murder
of the Andersons.
Marylou Anderson was convicted of capital
murder of Steve Anderson and assessed punishment at death.
She
then testified for the State at Appellant's capital murder trial
and he was also convicted and assessed death.
Within ten days
after testifying agaipst Appellant, Marylou Anderson was granted
a new trial and pled guilty to murder and was assessed 50 years
by the court.
The CCA rev'd Appellant's first capital murder
conviction (605 S.W.2d 602) because the non-accomplice testimony
failed to sufficienty corroborate the element of remuneration
which was necessary to sustain the conviction.
Appellant was
then reindicted for murder. At his second trial the State called
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Marylou Anderson as a witness but she refused to testify.
~lthoughthe State offered her immunity with the court's consent,
and the court ordered her to testify, she steadfastly refused to
testify and was held in contempt.
Over objection, the State was
allowed to read her testimony given at Appellant's capital murder
trial.
On appeal before the C/A, Appellant challenged the use of this
former testimony.
The C/A held that the testimony of a witness
given at a former trial of the defendant for the same offense is
admissible upon retrial if the witness is unavailable and if the
defendant had the opportunity to effectively cross examine the
witness at the prior proceeding.
The C/A held Anderson to be
unavailable because of her refusal to testify but concluded that
Anderson was not effectively cross examined because of the
State's failure to diaclose to Appellant at his first trial that
Anderson's testimony was induced by an arrangement with the State
to reduce her punishment of death of a term of years.
The court
held
that the non-disclosure controvened the holdings of
493 S.W.2d 214 and G i g J . i ~ L United States, 405 U.S.
,
150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972):
"BY
whatever
description,
'deal ',
'arrangement', 'or tacit understanding', the
fact is that the State agreed to reward
Marylou Anderson for her testimony by reducing
her death sentence to a term of years.
This
was
known to the presiding
judge, the
prosecutor, Anderson's defense attorney, and
Anderson. Yet Anderson was allowed to mislead
the jury by denying that this played any part
in her motivation to testify against Appellant

...

Although cross examined about her motives,
Anderson did not equivocate. As such, counsel
for Appellant was unable to develop the extent
of any deal between the State and Anderson.
Furthermore, in allowing Anderson to testify
that no deal or expectation existed, the State
recklessly misled the jury about Anderson's
motives and prevented an effective cross
examination of Anderson.
This situation brings the case within
rules announced in BurkhaLter and w.
such we find that the non-disclosure of
arrangements made between the State and
witness And'erson deprived Appellant of
right to effective cross examination."

the
As
the
the
his

The C/A further held that such error was not cured in the second
trial by testimony that informed the jury of the "understanding"
between Anderson and the State because such disclosure could not
remedy the ineffective cross examination at the former trial.
SDR-14 VOICEfor the DefeftseJOctober 1984

The CCA reviewed the contention in terms of whether or not the
error was incurable at a subsequent trial.
First, citing
Burkhaltes (an accomplice witness on cross examination denied the
existence of the deal with the State), the Court noted that the
conviction was reversed because the court improperly refused to
allow the defendant to prove the agreement by calling the witness's lawyer to testify.
The Court stated that even assuming
that the witness did not know of the agreement, the prosecutor's
silence as to the plan not to prosecute conveyed an impression to
the jury which the State knew to be false and one which should
have been corrected. Due process demanded that the State may not
knowingly use false evidence including false testimony to obtain
a tainted conviction.
The rule does not cease to apply merely
because the false testimony goes only to the credibility of a
witness.
The State could have prevented a denial of due process
by revealing to the jury that there was in fact an agreement with
the witness.
In this case, Anderson was cross examined extensively by
Appellant's counsel at the first trial about the murder in
question and she was asked repeatedly if her testimony was
induced in any way by an agreement with the State, which she
persistently denied.
The record shows that Appellant and his
counsel were not told about the State's arrangement at the first
trial.
Had the State disclosed the arrangement after Anderson
testified, this would have impeached her credibility, and cured
any due process violations.
Accordingly, the Court could not agree with the C/A statement
that Anderson's testimony was permanently tainted because of the
non-disclosure of the State's arrangement with Anderson at the
first trial.
Nevertheless, the Court agreed that the conviction should be
reversed because of the manner in which the State used Anderson's
testimony at Appellant's second trial.
At no time did the State
concede that it had an arrangement with Anderson or her attorney.
In fact, the State read into the record Anderson's former
testimony denying any arrangement with the State.
The State now
contends that any error was cured because Appellant was allowed
to call Anderson's attorney at the second trial who testified in
front of the jury about the arrangement. The jury also knew that
Anderson's death sentence had been reduced to 50 years.
Thus, the Court concluded:
"In the instant case not only did the State
stand silent when Anderson testified falsely
at the firbt trial, it offered such false
testimony at Appellant's second trial.
We do
not believe that the conflicting evidence
regarding the arrangement presented to the
jury as sufficient to turn 'what was otherwise
a tainted trial into a fair one1.
(Citation

Under iZgJ&
y,
United States.
a new t r i a l is r e q u i r e d i f t h e f a l s e
testimony could i n any r e a s o n a b l e l i k e l i h o o d
have a f f e c t e d t h e judgment of t h e jury.
I t is c l e a r t h a t Appellant could n o t have been
convicted without Anderson's testimony. Under
t h e s e circumstances w e cannot conclude t h a t
t h e judgment of t h e j u r y could n o t have been
reasonably a f f e c t e d by t h i s testimony, and
t h u s t h i s c o n v i c t i o n m u s t be reversed."

omitted)

-,

i3,EE w, No.

Conv. r e v ' d ,

...

337-83,
Burglary, L i f e , Opinion on S t a t e ' s W R :
P r o s e c u t i o n o r d e r e d dismld.

SPEEDY TRIAL ACT VIOLATION--TIMEW ANNOUNCEBENT OF READY ON ONE
INDICTED OFFENSE ARISING OUT OF A TRANSACTION CANNOT BE CARRIED
OWR TO APPLY TO A SUBSEQUENTLY INDICTED DIFFERENT OFFENSE
Evidence
ARISING OUT OF THAT SAME TRANSACTION, I N THIS CXSE:
showed a hardware s t o r e was b u r g l a r i z e d and s e v e r a l items were
taken.
D was subsequently a r r e s t e d and i n d i c t e d f o r t h e f t .
S t a t e announced ready s e v e r a l times on t h e t h e f t indictment.
Then D was i n d i c t e d f o r b u r g l a r y a l l e g e d l y committed on t h e same
The t h e f t indictment was dismissed.
The
d a t e as t h e t h e f t .
b u r g l a r y indictment was r e t u r n e d 394 days a f t e r t h e d e f e n d a n t ' s
arrest on 5/4/81.
On 6/28/82 t h e S t a t e f i r s t announced ready on
t h e b u r g l a r y indictment, $420 a f t e r t h e D ' s i n i t i a l arrest.
F i r s t , t h e Court noted t h a t t h e criminal a c t i o n encompassing b o t h
t h e o f f e n s e s of t h e f t and b u r g l a r y commenced on 5/4/81,
t h e date
of t h e a r r e s t o f t h e Appellant. Kalish, 662 S.W.2d 595.
Second,

an

indictment o r information must be f i l e d
unless the S t a t e
one of t h e e x c e p t i o n s t o t h e Speedy T r i a l A c t .
620.

case w i t h i n 120 days a f t e r a r r e s t ,

in a

felony
establishes
592 S.W.Zd

u,

The Court t h e n noted t h a t t h e r e were several c a s e s which focused
e n t h e scope of a defendrintls n a i v e r of speedy t r i a l , r a t h e r t h a n
t h e scope of t h e S t a t e ' s announcement of ready.
I n Pntia, 668
S.W.2d
411 t h e defendant f i l e d waivers sf Speedy T r i a l under a
An
indictment
f e l o n y information f o r aggravated robbexy.
offense was f i l e d o u t s i d e t h e t i m e limits of
a l l e g i n g &hz
t h e Speedy T r i a l A c t .
The Court h e l d t h a t s i n c e t h e two charging
i n s t r u m e n t s a l l e g e d t h i s same o f f e n s e , t h e d e f e n d a n t ' s earlier
waiver of speedy t r i a l t r a n s f e r r e d t o t h e subsequent indictment.
I n aoeeburvt 659 S.W.2d 655 t h e defendaht waived h i s r i g h t t o a
speedy t r i a l under'indictments which a l l e g e d p o s s e s s i o n o f THC.
Subsequent t o t h o s e waivers, t h e p r o s e c u t i o n l e a r n e d from t h e
S t a t e 1 $ chernist t h a t t h e c o n t r o l l e d s u b s t a n c e i n q u e s t i o n was
marijuana,
n o t THC,
Then t h e defendant was i n d i c t e d f o r
Even though t h e indictment f o r
posseasion
of marijuana.
p a s s e s s i o n of marijuana was f i l e d o u t s i d e t h e time l i m i t s of A r t .
32A.02,
t h e Court h e l d i n saseburv khat t h e d e f e n d a n t ' s previous
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waiver of his rights under the Speedy Trial Act applied to the
marijuana indictment.
The Court noted that the facts revealed
that only a single offense had been committed.
Only a single
substance was possessed and only a single offense was alleged,
although at first erroneously pled.
Had Rosebury possessed both
THC and marijuana, a different issue would be presented--which is
presented in this case.
The Court held that when the subsequent indictment alleges a
primary offense that is different from the one alleged in the
earlier charging instrument, and the facts show that both
offenses were in fact committed in one transaction, the State's
timely announcement of ready on one offense does net constitute
an announcement of ready on the second, different offense arising
out of the same transaction. However, when the latter indictment
alleges the same offense or where the facts show that only a
single offense has been committed, the State's announcement of
ready on the earlier indictment, or the defendant's waiver of
speedy trial on the earlier indictment, will be effective. Thus,
there is a distinction between successive indictments for the
same offense and a subsequent indictment for a different offense.
See
629 S.W.2d 164 (Tex. App. - Dallas, 1982, pet.
refld) (court held State's announcement of ready under one
indictment does not carry forward to an indictment alleging a
different offense)

.

HAMILTON, #1002-83, Opinion on State's PDR:
Judge W. C. Davis, 9/19/84.

Conv. aff'd,

COURT HELD THAT CONVICTION FOR UNLAWFUL POSSESSION OF A FIREARM
BY A FELON SHOULD BE UPHELD (NOT REVERSED) AS ARSON IS A CRIME OF
VIOLENCE:
C/A held arson was not a crime of violence per se and
therefore the State had failed to prove the D had previously been
convicted of a crime of violence.
Violence inheres, not in the
result, but in the intent and the act.
Because violence is
inherent in the setting of a fire with intent to destroy of
damage, and because the crime of arson requires that action and
more, the Court held that arson is a crime of violence per se.
The C/A judgment was rev'd.

KENNETB PINGLER, 81086-83, Opinion on D's PDR: Revvd: Judgment of
Acquittal entered, Judge Teague, 9/19/84. (5/4)
IN BREAKING AND ENTERING MOTOR VEHICLE CASE, STATE FAILED TO
PROVE COMPLAINANT W& A SPECIAL OWNER--RELATIONSHIP OF ALLEGED
OWNER TO PROPERTY MUST BE SHOWN: Indictment alleged in part that
vehicle was entered without effective consent of X I the owner.
The facts showed that in plain view of a police officer, D
committed the offense of burglary of a motor vehicle.
X testified he was an employee of and the store manager for the Anderson
Lane Store of Louis Shanks, a corporation specializing in retail
October 19841 VOICEfor the hefense

SDR-17

--

-fbmftllreilTC-Ee c i t y of Austin.
X t e s t i f i e d he had occasion t o
learn t h a t a b u r g l a r y of one of h i s v e h i c l e s had t a k e n p l a c e ,
that he d i d n o t know D and t h a t D wasn't given permission t o
X d i d n o t t e s t i f y what o t h e r employment
break i n t o t h e v e h i c l e .
f u n c t i o n s he performed f o r the company.
H e was n o t questioned
nor d i d he t e s t i f y as t o j u s t what h i s r e l a t i o n s h i p w a s t o t h e
b u r g l a r i z e d v e h i c l e o r what h i s job with Louis Shanks e n t a i l e d
nor d i d he e x p r e s s l y s t a t e t h a t he had t h e care, custody, cont r o l , o r mnagement of t h e b u r g l a r i a e d v e h i c l e a t t h e t i m e i n
H e d i d n o t t e s t i f y t h a t h e was t h e special owner of
question.
Q L Hudsan, _. S . W . 2 d
(Tex. C r .
t h e burglarized vehicle.
App. 1984) (pending on r e h e a r i n g ) .
X ' s testimony showed Louis
Shanks Corporation was the t i t l e owner of t h e b u r g l a r i a e d
vehicle.
The b u r g l a r y occurred a t t h e company's warehouse locat i o n , which is s i t u a t e d i n downtown Auatin.
The Court has long h e l d t h a t when p r o p e r t y r e f e r r e d t o i n a
charging instrument belongs t o a c o r p o r a t i o n , it is n o t only
p e r m i s s i b l e b u t t h e b e t t e r pleading p r a c t i c e t o a l l e g e ownership
i n a n a t u r a l person a c t i n g f o r t h e c o r p o r a t i o n , t h e t r u e owner st
t h e property.
EEL1;Pnr
533 S.W.2d 33.
However, i n t h e i n s t a n t
case t h e S t a t e f a i l e d t o prove t h a t X was i n f a c t t h e s p e c i a l
See ComrJton, 607 S.W.2d
246.
owner of t h e a f f e o t e d property.
The C o u r t h e l d t h a t b e f o r e a c o n v i c t i o n might be s u s t a i n e d and it
is a l l e g e d t h a t a p a r t i c u l a r person owned t h e p r o p e r t y , it is
e s s e n t i a l t h a t t h e p r o s e c u t i o n e s t a b l i s h t h e r e l a t i o n s h i p of t h e
a l l e g e d owner t o t h e property.
"Proof of a management p o s i t i o n a l o n e is
insufficient
to
sustain
the
ownership
a l l e g a t i o n absent some showing t h e
named
i n d i v i d u a l had e x e r c i s e d some degree of care,
custody, or c o n t r o l over t h e s t o l e n property."

!DBEL BOOZER, 1402-82, Opinion on D ' s PDR: Conv. r e v ' d , Judgment
of a c q u i t t a l e n t e r e d , Judge C l i n t o n , 9/19/84.
COURT'S CHARGE--WHILE COURT'S CHARGE INSTRUCTED JURY ACCOMPLICE'S
TESTIMONY WAS TO BE CORROBORATED AS A MATTER OF LAW,
EVIDENCE AS
A MATTER OF LAW FAILED TO DO SO:
T/C i n s t r u c t e d jury t h a t t h e

accomplice's testimony was t o be corroborated a s a matter of law.
t r i a l t h e prosecutor argued t h e testimony of t h e accomplice
witness was i n f a c t corroborated. The Court s t a t e d i n p a r t :

At

"Because a v e r d i c t of g u i l t y n e c e s s a r i l y means
t a h t t h e jury found evidence of t h a t on which
it was authdrized t o c o n v i c t , t h e s u f f i c i e n c y
of t h e evidence i s measured by t h e charge t h a t
I t follows t h a t i f evidence does
was given.
not conform t o t h e i n s t r u c t i o n given it is
i n s u f f i c i e n t a s matter of law t o support t h e
only v e r d i c t of g u i l t y which was authorized.
6 6 1 S.W.2d 708."
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Under the court's charge given in this case, the only verdict
authorized in view of the evidence was not guilty.
In response
to the Staters argument the error was "trial error", the Court
noted that the State failed to object to the courtrs charge on
accomplice witness testimony in the T/C and thus waived any
question regarding "trial error" on appeal.

U.S. v. MCXENZIE, Nos. 83-3026 to 3029, 83-3613, Appeal Dismissed,
Judge Johnson, 7/9/84 (Slip Op. 4516).
CONTEMPT: In a bizzare set of facts, a Federal District Judge appointed
private prosecutors (pursuant to Rule 42(b), F.R.C.P.) to prosecute a
criminal contempt against CBS for its refusal to permit that federal
judge from reviewing, in camera, a script of a proposed "60 Minutes"
program. After appoinsng the private prosecutors, the District Judge
disqualified himself and a new District Judge was assigned to the case.
The new District Judge ultimately dismissed the private prosecutors'
application for an order to show cause and dismissed the criminal contempt
proceedings initiated against CBS by the Court (i.e., the old District
Judge)

.

The private prosecutors' appealed, alzeging appellate jurisdiction
under 18 U.S.C. $3731. However, the Fifth Circuit noted that 93731 only
applied to appeals by the United States. Thus, since the Court (i.e., the
new District Judge) had dismissed the proceedings, the private prosecutors
did not represent the United States. Fccordingly, the Fifth Circuit did
not have jurisdiction and the appeal was dismissed.
MARTIN v. STATE, NO. 83-2537, Aff'd, Per Curiam, 7/18/84 (Slip Op. 5082).
ESFECTIVE COUNSEL: State prisoner brought federal habeas corpus alleging
that he had been denied an appeal in a capital case where life was assessed.
The Federal District Court granted an out-of-time state appeal and the
State appealed.
The Fifth Circuit found that the record indicated that Petitioner was
not advised of his right to appointed counsel (if he was indigent) on
appeal by either his retained counsel or the trial judge. Given the failure of counsel and the court to so advise petitioner, the Court held that
counsel's failure denied petitioner his right to effective assistance of
oaunsel. Accordingly, the District Court was affirmed.

-
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No, 83-2452, Aff 'd, Judge Davis, 8/10/84 [Slip Op. 5258)

.

FOREIGN CQRRUPT PRACTICES ACT - STATUTORY CONSTRUCTION: D, an individual
and employee of ~nternationalHarvester, was charged with 1 count of
conspiracy to violate the FCPA and 43 substantive counts of aiding and
abetting Crawford Enterprises, Inc. CCEI) in violating the FCPA. The
indictment alleged, in essence, that CEI (a broker who purchased equipment
from International Harvester) and D participated in a plan to bribe
Mexican officials in order for CEZ to sell equipment to Pemex.
After D's indictment (which did not charge International Harvester),
International Harverker pled guilty to a 1 count information charging
conspiraq to violate the FCPA.
D then moved to dismiss the 44
the Government's failure to convict
of the FCPA barred his prosecution.
as to the 43 substantive counts but
count. The Government appealed.

\+

.

counts against him on the ground that
International Harvester of a violation
The District Court granted the motion
denied the motion as to the conspiracy

On appeal, the Court reviewed the legislative history of the FCPA
(and particularly the portion known as the Eckhardt Amendment) and concluded that before an employee or agent of a corporation can be convicted
of a violation under the FCPA, the corporation must be convicted of similar
FGPA violations, thus establishing a condition precedent. Furthermore, the
Court rejected the Government's assertion that D could be convicted of aiding and abetting CEI. According to the Court, an employee, agent etc. can
only be convicted if the corporation he was acting for in the scope of his
employment is the corporation initially convicted of violations under FCPA.
Finally, the Court concluded that International Harvester's conviction for
cons isac to violate the FCPA did not satisfy the Act's requirement of a
pre mate conviction by the employer since conspiracy and the underlying
substantive offense are separate and distinct crimes.
NOTEI The express language of the legislative history dictated the
result herein despite the rule that a defendant who is not in the class
of persons to whom a substantive statute is directed may still be guilty
of aiding and abetting the statutory violation. See Standefer v. U.S.,
(Slip Op.
447 U.5. 10, 18 n. 11 (19801. Cf. U.S. V. Odom,
F.2d
4644; 6/25/84) [D convicted for aiding and abetting notwithstanding his
assertion he could not be convicted as a principal since he was not in
the class of persons to whom the statute applied (false statement irl.an
employee benefit report)1

-

.
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U.S. v. CHARLES, No. 83-2550, Rev'd, Judge Garwood, 8/13/84
(Slip Op. 5319).
CONFESSIONS: Ds, police officers, gave statements to an investigator in
the District Attorney's office concerning the death of an individual the
Ds had previously arrested. Thirteen days later the Ds verified to an
FBI agent that their earlier statements were truthful and accurate except
for minor changes. Ds were subsequently indicted for conspiracy to
deprive the deceased's civil rights.
The Ds moved to suppress their statements to the D.A. investigator
on the grounds that they were in custody, entitled to Miranda warnings at
the time of both statements, and furthermore that the Government had to
prove that their statements were voluntary. The District Court held a
hearing on Ds' motion to suppress at which time 2 the Government
introduced evidence. The District Court, however, granted the motion to
suppress and the Government appealed.
On appeal, the Court discussed the burden of production and burden
of persuasion. With respect to the first set of statements, the Court
held that the Ds had not introduced sufficient evidence to support the
District Court's holding that they were in custody at the time of the
statements. The only facts bearing on this (due to the unavailability
of the D.A.'s investigator, who had since died) was that the statements
were made in the D.A.'s office. This is insufficient to show custodial
interrogation. Oregon v. Mathiason, 429 U.S. 492 (1977).
[NOTE: Ds' allegations were very confusing since the opinion reflects that Ds did receive Miranda warnings as to the first statements
even though they were not in custody. Apparently Ds were attempting to
exclude their statements due to the lack of authentication caused by the
death of the D.A.'s investigator].
The court also stated that if the Government had the burden of production on the issue of the voluntariness of the first statements. cf.
U.S. v. De La Fuente, 548 F.2d 528 (5th Cir. 1977) with Tague v. ~ouisiana,
444 U.S. 469 (19801 - a question the Court did not decide - the Government
did meet that burden and the burden of persuasion. The Court stated that
since the Ds were in the best posture to produce evidence relative to this
issue (in light of the death of the D.A.'s investigator), their failure to
do so justified an inference that the evidence would be unfavorable
to
their position. See U.S. v. Johnson, 288 F.2d 40, 45 n. 4 (5th Cir. 1961);
U.S. v. Lehman, 613~.2d 130, 135 (5th Cir. 1980).
- -

-

With respect to the second set of statements made to the FBI agent,
the Court rejected the District Court's holding that the Ds were then in
custody. The Court reasoned that although the statements were made in
the office of the chief of police and after the Ds were suspected of
having committed a civil r5ghts violation, the Ds were still serving as
police officers and were not under arrest or restraint.

October 19841VOICEfar the Defense

SDR-21

U.S. V. PATTERSON, NO. 83-4001, AffldrJudge Jolly, 8/13/84
CSlip Op. 5265)

-

COLLATERAL ATTACK: D, pursuant to a plea bargain, pled
GUILTY PLEAS
guilty to 3 counts. D did not appeal. D subsequently filed a motion to
vacate pursuant to 28 U.S.C. 2255. D alleged, inter -alia
that his plea
1
was involuntary and unintelligently entered because he was not informed of
the essential elements of the offenses to which he pled. The District
Court dismissed the motion without an evidentiary hearing on the ground
that the transcript of the plea proceeding showed that the plea was not
involuntary.

.

On appeal, the Court noted that the transcript of the plea proceedings
plainly revealed that the District Court had failed to comply with
Rule ll(c), F.R.C.P., because the District Court: (1) did not question the
D about his understanding of the charges after the factual basis for the
plea was read to the D; and (2) accepted D's assurances (and those of his
attorney) that D understood the charges, thus failing to personally
address the D relative to his understanding. Despite these deficiencies in
the plea [which would have entitled D to a per se reversal on direct
appeal, U.S. v. Dayton, 604 F.2d 931, 939 (5th Cir. 1979) (en bane)], the
Court held that the D is not entitled to post-conviction relief under
U.S. v. Saldana, 731 F.2d 1192, 1193 (5th Cir. 1984) and U.S. v. Timmreck,
441 U.S. 780 (1979) since the Rule 11 violations were not: (1) jurisdictional or constitutional, /2) a fundamental defect resulting in a complete
miscarriage of justice, (3) an omission that is not consistent with the
rudimentary demands of fair procedure, or (4) an exceptional circumstance.
The Court also held that although the District Court questioned the D only
before the factual resume was read to Dl the D's answers to the District
Court before the reading of the factual resume indicated that the D did
understand the charges. Thus, the Court concluded that the D's allegations
were affirmatively contradicted by the record and that he was not entitled
to an evidentiary hearing.
Judge Clark dissented on the ground that the D was entitled to an
evidentiary hearing. Judge Clark noted that the record did not conclusively contradict the D's allegation of prejudice accruing to him from the
Rule 11 violations.
BARRELL OF FUN, INC. V. STATE FA- FIRE & CASUALTY, No. 83-3525, Rev'd,
Judge Garwood, 8/24/84 (Slip Op. 54361
EVIDENCE-ADMISSIBILITY-PSYCHOLOGICAL STRESS EVALUATION: The Fifth Circuit
has now held that expert testimony based on "voice stress analysis" (i.e.,
PSE) and PSE results themselves are not admissible because the concerns
which have prompted the Court to bar polygraph results and testimony relating to polygraphs are equally applicable to PSE.
,

NOTE: Although this is a civil case, SDR felt it was sufficiently
important to include it. The opinion surveys the law in other jurisdictions and cites several studies on PSE for those interested in the topic.
Finally, footnote 12 of the opinion is an interesting comment on the
potential future of PSE, for it states: "We do not suggest that the use of
such tests is improper in the private sector or in administrative deter-
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minations, or that proof of reliance on such a test may not be made in
judicial proceedings for the purpose of showing the good faith or reasonII
ableness of the party so relying

. . ..

FORD V. ESTELLE, No. 83-2151, Vacated & Remanded, Judge Reavley,
9/4/84 (Slip Op. 5545)
MAGISTRATES-JURY TRIAL: The Court held that the Magistrate's Act, 28
U.S.C. S636, does not authorize a ~istrictJudge to refer a prisoner's
civil rights action to a U.S. Magistrate for jury trial without the consent of the parties to the action.
U.S. V. CISNEROS-NIRELES, NO. 84-2075, Aff'd, ~ u d g eGarwood,
8/14/84 (Slip Op. 5471)
SEARCHES-AUTOMOBILES: After receiving a tip from a reliable informant
that D was in possession of marihuana, DEA agents established surveillance
of the residence of one of the Ds. Once the DEA agents saw the D in a
truck (accurately described by the informant), they kept him under contact
for approximately two hours while he drove to various locations. Eventually, the agents saw the D and 3 other people approach a vehicle parked
in a parking lot and place black plastic garbage bags in the trunk of that
vehicle. As the trunk of the parked vehicle was being closed, the agents
approached the four people, detained them, conducted a pat down, and
seized the keys to the parked vehicle. Using the keys, they opened the
trunk of the parked vehicle and saw marihuana.
On appeal, the Ds argued that the warrantless search of the trunk of
the vehicle was conducted without probable cause and without exigent circumstances. The Court held that the informants tip supplied probable
Cause, particularly in light of the corroboration in the form of the black
plastic garbage bags. Furthermore, the Court also held that the circumstances were sufficiently exigent to justify the seizure of the keys and
the search of the trunk of the parked vehicle. The Court rejected the
Ds' argument that a warrant should have been obtained to search the parked
vehicle and distinguished Coolidge v. New Hampshire, 403 U.S. 443 (1971).
According to the Court, the instant situation was controlled by U.S. v.
Gaultney, 581 F.2d 1137 (5th Cir. 19781, and the exigent circumstances
did not cease to exist once the agents seized the vehicle (but before they
opened the trunk). Michigan v. Thomas, 458 U.S. 259 (1982).
U.S. V. CARR, No. 83-1829, Aff'd, Judge Garza, 8/17/84

(Slip Op. 5517)

-

RULE 32
MOTION TO WITHDRAW GUILTY PLEA: D and two co-defendants (D#2
and D#3) pled guilty to conspiracy to defraud U.S. D and D#2 (an attorney) were represented by the same attorney. Twenty-two days later the
D moved to withdraw his guilty plea, alleging that his trial attorney had
failed to inform him that he could avail himself of an "advice of counsel''
defense to the conspiracy case [i.e., D had relied upon the legal advice
of D#2 in connection with the transactions involved in the indictment].
The District Court overruled the D's motion to withdraw.
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The-Court-he3.d that the
withdraw prior to sentencing
the p r i v i w s e e m s fair and
factors that the Courts have

standard for determining whether a motion to
is whether "fox any reason the granting of
just." The Court also identified the
considered in applying the standard:

(1) whether or not the defendant has asserted his
innocence; (21 whether or not the government would
suffer prejudice if the withdrawal motion were
granted; (3) whether or not the defendant has
delayed in filing his withdrawal motion; (4)
whether or not the withdrawal would substantially
inconvenience the court; (5) whether or not close
assistance of counsel was available; (6) whether
or not the original plea was knowing and voluntary;
and (7) whether or not the withdrawal would waste
judicial resources; and, as applicable, the reason
why defenses advanced later were not proffered at
the time of the original pleading, or the reasons
why a defendant delayed in making his withdrawal
motion.

The Court then found that although the D was asserting his inn~cenceand
that the government would not be prejudiced, the other factors justified
the District Court's refusal of the motion to withdraw. Of significance
was the Court's conclusion that the D could not rely upon D#2's legal
device as a defense because D#2 was a co-conspirator. Thus, D's trial
counsel was not in a conflict position vis-a-via D and D#2 and D had no
fair and just reason to withdraw his plea of guilty.

1,

NOTE: The Fifth Circuit ignored case law to the effect that the
merits of the defense proffered by a D in a pre-sentence motion to withdraw are not open for review, particularly where the D does not testify at
the hearing on the motion to withdraw. U.S. V. Schubert. 728 F.2d 1364
(9th cir. 1984).

In U.S. v. Ocanas, 628 F.2d 353, 358 (5th Cir. 19801, the Court held
that in the context of plea bargaining, "neither side is justified in
relying
on the bargain until the trial court approves it." Since
the instant case invoLved a plea bargain which the District Court had not
approved and accepted prior to D'S motion to withdraw, it appears that an
anomalous situation has been created.

...
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1

The Speedy
Trial Act
b y R.K. Weaver and
Lawrence Mitchell

RK. We-

The Speedy Trial Act, TEX. CODE
CRUM. PROC M.art. 32A.02 went
July 1, 1978. Since that
into effect
time, there have beenliterally hundreds of
opinions rendered by the vari~ysappellate
courts of Texas attempting to come to
grips with the vatious details of the aot.
A few general principles of law may he
discerned from these opinions, though
much still needs to be adjudicated.
This memo attempts to catalog the
published opinions de&g with the act.
Eaeh published opinion is placed within
the general category consistent with its
holding(s). The reader is cautioned that
heJshe may dimgee with the authors'
~ e of
w the holding of each case. For this
reason, every effort has been made to list

reader's underatandlng of the law in this
m a . This memo catalogs all published
oases through 662 S.W2d 804.

1.The Speedy Trial Act does nor app&

v. State, 662 S.W.2d 357 @ex.

App.-Beaumont, 1982, PDR refd)

Jacksan v. State, 657 S.W.2d 874 flex.
App.-Texarkna, 1983, PDR wrd)
Smith v. State, 659 S.W.2d 828 (Tex.
Crim. App. 1983)
Pen8 v. State, 662 S.W.2d 430 @ex.
App.-Corpus Christi, 1983)
McClrrtin v. State, 662 S.W.2d 794
(Tex. App.-Corpus Christi, 19833
2. Speedy TNbl Act demands must be
made in m8ing.
Corte v. State, 630 S.W.2d 690 (Tex.
Am.-Hou, 1982,PDR dref')
Kennedy v. State, 630 S.W.2d 509
(TBx. App.-Ft. Worth, 1982, no PDR]

granted ([PDR pending; if motion filed
prior to 120 days it should be denied]
4. Farlure to obtain a ~ I i n gon a Speedy
Trrbi Act demand waiws appellate review
of dl Swedy Trial Act issua.
Leal v. State, 626 S.W.2d 866 flex.
App.-Forpug CMsti, 1982, no PDR)
Lujan v. Stme, 626 S.W.2d 854 @ex.
App:San Antonio, 1981, PDR refd)
Bamos a. Sfafe, 661 SSW.2d 337 (Tex.
App.-Corpus Christi, 1983)

IWhere nrre accused demands an i m m
&ate tr*J m dismissal on speedy trial act
~ o u n d s the
, her&[ CWmay simply give
3. Speedy Trial Act demimds must be him an immediate trial and thereby moor
made before the dip of trial. [INOTE: in any Speedy TrialAcf claims on a p p d
Noel v. State, No. 0827-83, the Texas
$nnon v. State, 624 S.W.2d 41 1 (Tex.
Cmrrt of Criminal Appeals rejected this App.-Dallas, 1982*PDRrefd)
proposition. The case is on reheoneonng
on
the State's motion raising the quesrion
of whether the STA b consfjtusionul in 6. Whereproper Speedy TrialActdemwnd
ligfit of Ex parte Crisp, No. 1044-82 is made the '5fare" has the burden of
deIiveredSeptember 14,1983.1
show& that it was &y wishin 120/901
days
of the commencement of the d m Kennedy v. State, 630 S.W.2d 509
i
d
action
[note: this is wlthin 120[90]
flex. Am.-Ft. Worth, 1982, no PDR)
tbrte v. State, 630 S.W.2d 690 (Tex. eountabfedays, not calendar doysf.
App.-Hou, 1982, PDR rePd)
MeCm@n v. State, 662 S.W.2d 144
French v. State, 629 S.W.2d 876 ITex. Aup.-Corpus Christi, 19837
(Tex. App.-Ft. Worth, 1982) reversed on
valdg 9. sthe, 661 S.W.2d 144 (Tex,
other grounds 643 S.W.2d 414 (Tex. App.-Austin, 1983, PDR refd)
Crim, App. 1982) [record did not support
Smirh v. Sme. 659 S.W.2d 828 fl'ex.
appellate wurt's factual determination]
cam. APP. 1983)'
Maddoxv. Srete, 633 S.W.2d 456 (Tex.
Packen v. State, 659 S,W.2d 893 @a%
App.-Ft. Worth, 1982, no PDR)
App.-San Antonio, 1983) [axinowncemmt~
Jackson v. State, 657 S.W.2d 874 of ready on day of trial after 120 d ~ p
(Tex. App.-Texakanaa 1983, PDR refd)
without say& was readv wiJhjll123 $a%&
'Riaondo v. State, 657 S.W.2d 439
(Tex. A p p S m Antonio, 1983, no PDR)
Edwards v. Stafe, 661 S.W.2d 733
(Tex. App.-Beaumont, 1983) [written
STA motion undated and not shown to
have been presented for a ruling not
shown to have been presented before trial]
Johnson v. Stafe, 649 S.W.2d 111
(Tex. App,-San Antonio, 1983, PDR

i

tnp7e;iIISi^n~d~~WBr%?%iofd
why not
ready or whether any statutory excep%Bns lvould apply].
W t e v. State. 630 S.W.2d 900 (Tex.
App.-Amdo, 1982, PDR rePd)
Ostolo v. State, 631 S.W.2d 165 (Tex.
Crim. App. 1982)
Scott v. State, 634 S.W.28 853 (Tex.
C&n. ADD. 198% lease reversed where
NO a n n b k e i t bf ready in face of
Speedy Trial Act demand]
Edwnls v. Stafe, 661 S.W.2d 733
vex. App.-Beaumont, 1983)
Madrigal v. State, 634 S.W.2d 782
vex. bp.-~uustio,1982, no PDR)
Davis v. Sate, 645 S.W.3d 855 (Tex.
App.-Austin, 1982, no PDR)
a l e v. State, 650 S.W.2d 818 (Tex.
Crim. App. 1983) [reversed where state
failed to announce ready]
Hillad v. State, 652 S.W.2d 602 (Tex.
App.-Austin, 1983, PDR ref d)
Montes v. State, 653 S.W.2d a 2 @ex.
Crim. App. 1983)
Apple v. State, 647 S.W.2d 290 Rex.
Crim. App. 1982)
Lee v. State, 641 S.W.2d 533 [Tex.
Grim. Aoo. 198D
J
O v. &'a&,
~
639
~
S.W2d 477 (Tex.
Crim. App. 1982)
P&m v. State, 656 S.W3d 229 (Tex.
App.-Austin, 1983)
Jackson v. Stafe, 657 S.W.2d 874 (Tex.
App.-Texarkana, 1983, PDR ref'd) [no

-

L

7. When the State wishes to rely on a
stcmriory exoeption to exclude tiritefrom
the calculation of the 120[90/ dsy tirite
limit, the h Q e nis an flup Stale to prox
its entitlement to the exclussin.
JaeKson v. Bate, 657S.W.2d 874 (Tex.
App.-Texarkana, 1983, PDR ref d)
Pate v. Sfate, 529 S.W.2d 620 (Tex.
Ccim. App. 1980)
Jordan P. State. 639 S.W.2d 477 ZTex.
Crm. App. 1982) *
8. For Speedy Tnhl Aet purposes the

"$tare" means the Digtrict Attorney and
does not enedmpass all of Be c~htirrcJ
jmtice system. [IIVOlE: L y h v. State,
653 SW.2d 775 (Tex. Criin. App. 1983)
s f a m that B e prosecutw cannot made
respomibiliry far having fhe a e c W in
court by Showing that if wU8 the faU1r
o f ihe w&e. Whether this means ghat
the %feu .includes k w enforcement
personn$ is debanible. The m&& of
the Court is lintired to the emre% 1sage of one exizejttion dealfng with the
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absence of the accused. So far, tto appellate courf ha& held that the S w e is
responsibk far deluys amibutable to
t h m autslde the umsecutor's ofEe
.except in ti& one ~ & o winstavce..J
RolZcipMea x State, 645 S.W.2d 273
(Tex. Crim. App. 1982)
Hardton v. State, 621 S.W.2d 407
(Tex. Cr-m. App. 1981)
&@lad v. State, 586 S.W.2d 538 (Tex.
Crim. App. 1979) [adopts Clinton, I.,
concamnix in (kdunez v, State. i h l
W n e z v. State. 579 S.W.Z~911
(Tex. Crim. App. 1979) [see partioular1y
by Clinton, I. concerning
histow of act: this is the onlv case wherein & legislative history df the act is
discuwd]
Stringer v. Sate, 632 S.W.2d 340
(Tex. Crim. App. 1980)
Ostoja v. SWe,631 S.W.2d 165 (Tex.
Crim. App. 1982J
M m v. Slate, 632 S.W.2d 344 (Tex.
Crim. App. 1982)
Scott v. State 634 S.W.2d 853 ITex.
C h . App. 1982) [no anneunceme;lt of
ready is face of proper & timely
. Speedy
- T~ A C ~motionj Menclozb v. Smte, 636 S.W.2d 198
(Tax. Crim. ADD.1982)
' UePetm i.. ~iate,' 624 S.W.2d 375
(Tex. App.-Dallas, 1981, no PDR) [expressly ovemled in Lyles v. State, 653
S.W.2d 775 (Tbx. Crim. App. 1983)l
Newton v. Slate, 629 S.W.2d 206 (Tex.
App.-Mas, 1982, mer9ed on PDR 641
S.W.2d 530 (15182)) [accused's presence a
readiness burden on State; defendant
mapprehended; no effort to show "due
diligence" to get Hm into court]
Johnson v. State. 632 S.W.2d 658
(Tex. App.-Daa~,11982, no PDR)
Sbnez v. State, 632 S.W.2d 793 [Tex.
App.-Hou[14], 1982, no PDR) [reversed
o i n o n - grounds]
~~~
iCIQrtinez v. State. 632 S.W.2d 783
Tex. ~ p p . - ~ o n [ l 4 ] ;1985 no PDR)
reversed on non-STA grounds]
WfIIiamsv, Stafe, 634 S.W.2d 37 (Tex.
App.-Tyler, 1982, PDR refd)
Bra@ v. Stafe, 635 S.W.2d 921 (Tex.
A=.-Ft, Worth, 1982, PDR ref d)
Davis v. State, 645 S.W.2d 855 (Tex,
App..Austin, 1982)
Prescottv. State, 649 S.W.2d 671 vex.
App.-Corpus Christi, 15183) [trial court/
"iudm deiavl
k ~ a r d - Sate,
i
652 S.W.3d 602 (Tex.
App.-Austin, 1983)
Rodriquea v. State, 656 S.W.2d 121
[Tex App.-San Antonio, 1983)
J@ckonv. SfatB, 659 S.W2d 69 (Tex.

concurrence

\

App.-Hou[l4] 1983) [due diligenceshown
inabsent accusedbawe]
Jaehon v. Stare, 657 S.W.2d 874 (Tex.
ADD.-Tsxarkana. 1983. PDR r&d), Ino
atKouncemmt &re&]

.

9. Written or oral annoumemenr of
rm@ creates a prinra facie ease &at the
Stare is ready; burden rhen N f r s to the
accused to esmblid, OF &.?$CORD,tRaf
the State was not in &et ready.
Pena v. State, 662 S.W.2d 430 [Tex.
App.-Corpw Ghristi, 1983)
Hall v. State. 662 S.W.2d 37 (Tex.
App.-Hou[l] ,1983, PDR ref d)
E d w d s v. Sfafe, 661 $.W.2d 733
(Tex. App.-Beaumont, 1983)
Pakiez v. State, 661 S.W.2d 144
(Tex. App-.Austii, 1983, PDR refd)
[annauncement of ready after 120 days
does not create prima facie case for state
unless says was ready wi&n time limits
also]
Ma~tinez v. State, 662 S.W.2d 453
vex, App.-Corpus Christi, 1983) [delays
attributable to accused'sactions rather
than state's delay]
Srmtana v, State, 658 S.W.2d 612
(Tex. Crim.App. 1983)
Knowles v. State, 629 S.W.2d 240
(Tex. App.-Ft. Worth, 1982, PDR ref dl
French u, Sate1 629 S.W.2d 876 (Tex.
App.-Ft. Worth, 1982) [reversed on o b r
grounds 643 S.W.2d 414 (Tex. Crim.
App. 1982); appellate cowt's factual
findings not supported in record]
Kaqiel v. Stare, 628 S.W.2d 520 flex.
App.-Ft. Worth, 1982, PDR ref d)
Waltm v. State, 629 S.W.26 240
(Tex. App.-Ft. Wor& 1982, no PDR)
Orav V. State. 628 S.W.2d 228 (Tex.
1982, PDR ref;)
~ p ~ . - d a r p c&,
ue
Mrrdden v, State, 628 S.W.26 161
(Tex. App.-Eastland, 1982, PDR ref d)
DeLuRom v. Stare, 627 S.W.2d 207
App.-San Antonio, 1981, no PDR)
Johnson v. Sate, 649 S.W.2d 111
(Tex. App.-San Antonio, 1983, affirmed
662 S.W.2d 368) lr~etsedon other
ground]
&cia v. State, 625 S.W.2d 831 vex.
App.-Hou[l4], 1981, PDR ref d)
Caliawav v. State. 549 S.W,2d 440
(Tex. C& App. 1980)
EXrire v. Stafe, 588 S.W.2d 789 (Tex.
Crim. App. 1979)
h s R v. Srate. 630 S.W.2d 305 flex.
-.
Pkillips v. Statee 630 S.W.Z~942 (Tex.
Crim.App. 1982)
Lopez v. State, 628 S.W.2d 82 (Tex.
Crim. App. 1482)

vex.

A

.

\.

Lyles v. State. 636 S.W.2d 268 (Tex.
App.-El Paso, 1982, reversed on other
grounds, 653, S.W.2d 775)
Jumper v. State, 636 S.W.2d 502
(Tex. App.-Ft. Worth, 1982, no PDR)
Canada v. State, 636 S.W.2d 632 (Tex.
App.San Antonio, 1982, affirmed on
PDR 660 S.W.2d 528.1989)
Mendoza v. ~ t a t e . - 6 3 8S.W.2d 198
(Tex. Crim. App. 1982)
Emls v. State, 650 S.W.2d 858 [Tex.
App.-Hou[l4], 1982, PDR granted)
PDR still pendmg]
Morgan v. Stafe, 650 S.W.2d 920 (Tex.
App.-Tyler, 1983, PDR refd)
Bmgg v. State, 635 S.W.2d 921 (Tex.
App.-Ft. Worth, 1982, PDRrePd)
McPeters v. State, 624 S.W.2d 375
(Tex. App.-Dallaq 1981, no PDR) [overruled on other grounds 653 S.W.Zd7751
Prescott v. State, 649 S.W.2d 671
(Tex. App.-Corpus Christi, 1983, no
PDR) [trial court/judge delay]
White Y. State, 630 S.W.2d 900 (Tex.
App..AmariUo, 1982, PDR ref d)
Ostoja v. State, 631 S.W.2d 165 (Tex.
Crim. App. 1982)
Scott v. State, 634 S.W.2d 853 (Tex.
Crim. App. 1982) [case reversed where
NO announcement of ready in face of
STA demand]
Davis v. State, 645 S.W.2d 855 (Tex.
App.-Austin, 1982, no PDR)
Cole v. State, 650 S.W.2d 818 (Tex.
Crim. App. 1983) [reversed where state
failed to announce ready]
H i k d v. State, 652 S.W.2d 602 (Tex.
App.-Austin, 1983, PDR ref d)
Davis v. State, 630 S.W.2d 532 (Tex.
App.-Amarillo, 1982, PDR ref d)
~ W l a r v.
d State, 661 S.W.2d 268 (Tex.
App.-Ft. Worth, 1983) [where state admitted missing key witness after 120 days,
announcement of ready rebutted]

KarpeI v. State, 628 S.W.2d 520 (Tex.
App.-Ft. Worth, 1982, PDR ref d) [exceptional circumstances]
Walters v. State, 629 S.W.2d 240 (Tex,
App.-Ft. Worth, 1982, noPDR) [to secure
witnesses]
DeZaRosa v. State, 627 S.W.2d 207
(Tex. App.San Antonio, 1981, no PDR)
[cmwded docket]
Garcia v. State, 625 S.W.2d 831 (Tex.
App.-Hou[l4], 1981,PDR refd) [investigation not an arrest for STA purposes; case
applicability limited to TDC situations]
Hillad v. State, 652 S.W.2d 602 (Tex.
App.-Austin, 1983, PDR ref d) [crowded
docket; accused's pre-trial motions]
McPeters v. Stafe, 624 S.W.2d 375
(Tex. App.-Dallas, 1981,noPDR) [reversed
by Zples v. State, 652 S.W.2d 7751 The
appearance of the accused in court is a
readiness burden which falls upon the
state. State cannot simply rely on law
enforcement officers to get accused into
court. State must exercise due diligence
to get accused into court.
Newton v. State, 629 S.W.2d 206 (Tex.
App.-Dallas 1982) [reversed 641 S.W.2d
5301 [accused unapprehended; State
made no effort to show due diligence.
Note: this was pre-Zyles. The State made
no effort at all to show due dfigence. No
diligence is insufficient: when dues some
effort become "due" diligence?]
Bmgg v. State, 635 S.W.2d 921 (Tex.
App,-Ft. Worth,1982,PDRrefd) [crowded
docket; no lab report, however, no showing that prosecutor couldn't have obtained
lab report for trial had trial been set]
Davis v. State, 645 S.W.2d 855 (Tex.
App.-Austin, 1982, PDR ref d) [accused's
continuances; change of venue and other
exceptional circumstances; excludingtime
delays not attributable to the state, trial
held within 120 days. This is a good case
to see proper methadolow
-. for computintina
.
time I&&.]
10. Delays not attributable the district
Hamilton V. State, 621 S.W.2d 407
attorney are not to be included in compu- Vex. cm. A P ~ .1981) [US of alias to
tation of rtreSpeedy Trial Act time &tits. -avoid
annrehenqion
.-- -=
- ...- ....- as.erceutional circwnMcCartin v. State, 662 S.W.2d 794 stance]
Mallard v. Sfate, 661 S.W.2d 268 (Tex.
(Tex. App.-Corpus Christi, 1983) [due
diligence shown to obtain absent witness1 ADD.-Ft. Worth. 1983) [absent state's
& l i p s v. State, 659 S.W.2d 415 ( ~ e i . %mess; waivers by accused]
Barfeld v. State, 586 S.W.2d 538 (Tex.
Crim. App. 1983) [crowded docket]
Parish 2. State, 632 S.W.2d 200 (Tex. Crim, App. 1979) [crowded docket] NOTE:
App.-Ft. Worth, 1982, no PDR) [other this is the primary Speedy Trial Act case.
Ostoja v. State, 631 S.W.2d 165 (Tex.
pending cases]
French v. State, 629 S.W3d 876 (Tex Crim. App. 1982) [crowdeddocket;absent
App.-Ft. Worth, 1982, reversed on other judge1
grounds 643 S.W.2d 414) [appellate findPhillips Y. Stare, 630 S.W.2d 942 (Tex.
ings not supported by record] [crowded Crim. App. 1982) [constitutional speedy
docket]
trial claims; new law as exceptional cir.A

cumstance necessitating new indictments]
Deleon v. Stafe, 635 S.W.2d 771 flex.
App.-Corpus Christi, 1982, no PDR)
[where accused released from bond, STA
time limits are tolled; time not on bond
doesn't count if later recharged]
Yarbmugh v. Stafe, 652 S.W.2d 831
(Tex. App.-Ft. Worth, 1983, PDR refd)
[State's use of writ of attachment to
obtain absent witness as excbptional circumstance]
Lyles v. State, 636 S.W.2d 268 (Tex.
App.-El Pam, 1982) [reversed 653 S.W.
2d 7751 [presence of accused in court is
a readiness burden which falls on State.
NOTE: rejected claim that State had to
do more than merely read offense reports
to be ready]
Booth v. State, 635 S.W.2d 767 (Tex.
App.Corpus Christi, no PDR) [time
required for judge to rule on accused's
pre-trial motions excluded from STA
time limits]
Amper v. State. 636 S.W.2d 502 (Tex.
App.-Ft.Worth, 1982, noPDR)[defendant's
continuances; defective information did
not mean State not ready]
Canada v. State, 636 S.W.2d 632 (l'ex.
App.-San Antonio, 1983) affirmedonPDR
660 S.W.2d 528 (1983) [absent state's
witnesses; crowded docket]
Wlson v. State, 632 S.W.2d 952 (Tex.
App.-El Paso, 1982, no PDR) [accused's
coutinuances]
Stringer v. State, 632 S.W.2d 340 (Tex.
Crim. App. 1982) [accused's continuances]
Fo&e v. State, 632 S.W.2d 402 (Tex.
App.-Ft. Worth, 1982, noPDR) [accused's
continuances]
Young v. State, 644 S.W.2d 18 (Tex.
App.-Hou[l4], 1982, PDR refd) [crowded docket & accused's continuances]
CockreII v. Stare, 632 S.W.2d 664
flex. App.-Ft. Worth, 1982, PDR refd)
lcrawdeddocket
&accused's continuances1
.
Mendoza v. State, 636 S.W.2d 198
flex. Crim. App. 1982) [no trial within
120 days of no moment; state announced
readv: delavs attnintable to trial court1
~hitekecld v. State, 645 S.W.2d 482
@ex. App.-Beaumont, 1982, PDR ref d)
[no trial within 120 days of no moment;
prosecutor disqu&ed to try case as
exceptional circumstance]
Knorpp v. State, 645 S.W.2d 892
flex. App.-el paso, 1982,noPDR) [defensive pre-trial delays]
Prescott v. State, 649 S.W.2d 671 (Tex.
App.-Corpus Christi 1983, no PDR)
[State need not have all witnesses at
hearings nor subpoena witnesses to be
ready]
October 19841YOICEfo? the Defense
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@dm& v. Stare, 579 9.W.X 911 APp.-H6~[14],1983, no PDR)
(k.
Crim. App. 1979)
NOTE: ~ W t u 1ovt!rmles dl of the
poprraed them; no rebuttal of announce17. Where 120 dlfys p m and them@w
BMlt D ~ T W ~ Y ]
Palom v. Statet.636 S.W.2d 229 Wex. the n c m d agres to a ~~~, he
map mmrffieleJs mke a SPTrinf
- - -Act -;
his STA righfs have become
wunael] - &rn@meai v. &'tatstats662 S.W.2d 607 e e d af fke 120 day w k ; an accused
@x.App.-Bau[14] 198q [state need ckws rcof U M t O m a Z E ~waw kis n ' . f s
by agree& to a ronisnrrame after the
not Interview witnews to be ready1
J i h o n v. State,657S.W.2d 8% (Tax. I20 day marlt.
App.-Tediam, 1983, PDR refdl [no
Vaidez v. State, 635 S.W.2d 193 (Tex.
announcement of ready with& 120 days App.-Sn htonio, 19K2) [reversed on
+Y Ratel
PDR 639 S.W.Zd 941 [I98213
Rod~+&aa v. State, 656 S.W.2d 121
(Tsx. App.San Antonioz1983, no PDR)

Speedy Trial Act plmi18. An accu~ed's
in@are nor meIf-prodng;hehas !he burden

12. The @wet& TM Acr does nor spa&

o f introducinr evidence in suaoorr of his

ckim or &g
will
n & d for
ra probatton rewm&npfoceed~
~e~iew,
NOT&
often this is
Gill v. sfaSee593 S.W.2d 697 Rex.

Crim. App. 1980)
take judicial notice of the contents of the
Guzmpi~av. W e , 590 S.W.2d 495
court's file. suck as the date o f the indict(Tex. Crim.App. 1979)
ment, &&of &e b d
kli of
wlitfen annorurcewnt af rein@ By the
13. The Speedy Trial Act doe* notap&
S m ,etc.
Fo exhadition proceedings.
Ilousham v. State, 659 S.W.2d 410
Bx patre MWnaM. 531 S.W.2d 222 @@. Crim. App. 19831
App..Ft. W t d , 1982, P D R d d )
Lopa u. &ate, 628 S.W.2d 82 (Tw.
Csirn. App. 198q
14. The Speedy TBirlAcf doesnotapply
Bmwn v. State, 63$ S.W.2d 211 (Tex.
ro enhamemew cqunfs.
App.-Tyler, 1982*PDR rePd)
PhiIItns v. State. 639 S.W.2d 501 (Tex.
JohnSara Y. StMte, 649 S9W.2d111(Tex.
~ p p . - ~Worth,
t:
1978) [afirmed o n ~ l )Ap.San
~
Antonio, 1983) [[rem& on
651 S.W.2d 745 although Court of Appeals PDR 652 S.W.2d 3681
analysis expregsly rejected]
Jones v, State. 659 S.W.2d 492 (Tex.
Am.-l?t. Worth, 19831
21. Where the irccrmd is rehdiffedfor
E d W 9 v. Stat@, 661 S.W.2d 733 the m e ofletrseetrse
the State3 amtmnce(Tgx. App.-Eeatlmcl~t,1983)
men$qfreadyin flrefi.srcase,asweFIas
See:
v- State, 650 S.W.2d 858 anw c @ n & m , &days, em., that me
Wlt& v. Bate, 572 $.W3d 533 Eex.
(Tex App:IIou[14j 1982) and
Crlm. App. 1978)
wplicubb to &e first case ore canied
Caochqr Y. Stare, 633 S.W.2d 860 v. State, 650 S.K.2d 920 (Tex. App,- f o w d and apply in the second cage @
Tyler, 1983)
CTwt. Crim.Am. 19821
wen
Gble v.
650'~.~.2d818 (Tex.
19. The S w e may nat rely an s&ndurd
Crim. App. 19831
praetioe
to sAawre8dy;mflgfaf@marMy @ex. Crim. App. 1981)
Snnith v. SmtB, 659 8.W.2d 828 (Tex.
VaR$erhat v. $we, 628 S.W.2d 709
anmfuncere*, eitherM y or in writin&
Cxb. App. 1983)
(Tex. Grim, Auu. 19813
Rnox Y. m t e , 629 S.W.2d 134 flex.
Moo% u. &&;te, 626 S.WJd 266 (Tex.
16, Tke p r o p reRlerly for theh
ie
M of App.-Dab, 1982, no PDR)
App.-DalIa&
1982, no PDRJ
a .Ypeedy Trial d c f drdnt fs an appeal C
LoM v. Stat@,642 S.W.2d 351 [Tex.
aBer conv5cfion;mandqmts wlar ROf I&.
20. A plea of of& or nolo coRten&e App.D&s, 1981, PDR refd)
CWnm v. State,5@9S.W2d 855 (Tex. doe# n o t a u f o w i d y w f v eSpeedy TIM
W&on v. State, 633 6.W.2d 952 (Tex.
Cdm. App. 1978) overrulbg the Warn Act clahrtS i f t&p are propetly miad by App.-HPaso, 1982, no PDR)
timely ~&taImorion.
Court of Appeals at 577 SAW.2d573
Johnson v. Sate, 632 S.W.2d 658
H@1mv. Smss, S81 S.W.2d 145 @ex.
Manin v, State, 654 S.W.2d 473 gex. flex. App.-D&q 1982, no PDR)
Crh. App. 19791
App.-Waw, 1982) reversed on PDR 652
64(rkhaZtW 9. Bate, 635 S.W.2d 215
& w t e &I&&,
582 S.W.2a 145 S.W.2d 777 (39a3)
(TEx. kpp~.CqusChristiti 1982, PDR
Vex. Cdm. App. 1979)
Smft%r v. State, 654 S.W.2d 772 flex. dimkmd as impmvidently grant&)

m.

.

folI&ng eases, at Ieat insofa as $hey
invoIvdnegotia%ad,ie. candi$imal~plaas:
McMannws v. Stare* 592 S.W&i 622
vex. Crim. App. 1 9 m
&?gun vi SfiEe, 6D8 9.W.d 639
(Tex. Crim. App. 1981)
Waotsn v, Sgnq 612 S.W.2d 639
(Tex. Crim. App. 1881)
Valesqes v. Stste, 608 S.W.2d 647
(TBx. Crim.App. 1 W j
Flms P. State, 606 S.W.2d 647
ETex. Crim.App. 1980)
&ma v, S~&E,602 S.W.2d 267 (px.
Grim, App. 1980)
f'b~
v.. StateI 607 S.W.2d 257 @ex.
Ctim. App. 1979)
Ramem x &ate, 590 8.W2-d 509.
(Tex. Crim. App. 1979)
Riggal v. State, 590 5.I9.2il 460
pex. Cdm. A@. 19%)
McMakan a. State, 630 S.W.2d 730
flex. A@.-Howton, lW2, PDR ref@
Mc&e v. State* 629 S.W.2d 182 (Tex.
A@.-Wmo, 1982,no PDR)
Weford vi StateI 625 S.W.2d 88
Fa.AppSt. Worth, 1981,no PDR)
&%n
v. State, 646 S.W.2d 679
Vex. App-Ban Antonia, 1983, no PDR)
S l y l d ~ s v. Stare, 621 S.W.28 810
@ex. App.-Hou[lJ, 1983,noPDR)
, sdwmd6 v. State, 661 S.W.2d
733
(Tex. App.-Beaumont, 1983)
NOTE Aceused ha9 the burden of
e%a%Ming a coa~$i&al pIea in mDst
cams: &am v. State, 6650 S.W.2d 91,
93 (Tax. App..Hou[l4], 1982no PDR]

Rosebuiy v. State, 659 S.W.2d 655
(Tex. Crim. App. 1983) [note: impliedly
approves holding of Richardson v. State,
infra without discussing Denson v. State,
inPa1
Pena v. State, 662 S.W.2d 430 (Tex.
App.-Corpus Christi, 1983)
NOTE: The same rules apply when
the accused is reindicted for a different
offense arising out of the same transaction:
Denson v. State, Tex. Crim. App. no.
63428 delivered July 7, 1982 [Appellant
has requested rehearing: no ruling] (See
dissent in Turner v. State, 662 S.W.2d
357 as analysis of three judgesto contrary)
CONTRA:
Richardson v. State, 629 S.W.2d 165
(Tex. App.-Dallas, 1982, PDR ref d)
Wilson v. State, 633 S.W.2d 952 (Tex.
App.-El Paso, 1982, no PDR) [note: this
case affirmed; language regarding reindictment is dicta]
For explanation of term ''same offense"
see Kalish v. State, 650 S.W.2d 89,90-91
(Tex. App.-Hou[l4], 1982 affirmed on
PDR 662 S.W.2d 595 (1983))
NOTE: Accused gets to rely on the fust
arrest date whether the State announced
ready or not in first case. Cole v. State,
650 S.W.2d 818 (Tex. Crim. App. 1983)

I

that the Separation of Powers Doctrine,
Tex. Const. Art. II, sec. I , would bar such
a holding]
Kmnahnn v. State, 643 S.W.2d 210
(Tex. App.-El Paso, 1982) affirmed as to
requiring a charging instrument as opposed
to a valid charging instrument 657 S.W.
2d 433 (1983)
TuPner V. State, 646 S.W.2d 485 (Tex
App.-Hou[l4], 1983) reversed on other
grounds on PDR 662 S.W.2d 357 (failed
to invoke the protection of the STA in
motion)
Buford v. State, 642 S.W.2d 46 (Tex.
App.-Texarkana, 1982) reversed on PDR
657 S.W.2d 107 11983)
Jumper v. S&e, 636 S.W.2d 260 (Tex.
App.-El Paso, 1982, no PDR) [applying
rile to information]
Pem v. State. 662 S.W.2d 430 (Tex.
AppXorpus &isti, 1983) [indictkent
need not be valid]
Andrade v. Sfate, 662 S.W.2d 446
(Tex. App.-Corpus Christi, 1983) [fnndamentally defective instrument no bar
to readiness]
CONTRA [although probably overruled
by Buford v. State, supra] :
Johnson v. State, 641 S.W.2d 367
(Tex. App.-Cwus Christi, 1982,no PDR)
Samora v. State, 642 S.W.2d 817 (Tex.
App.-Tyler, 1982, PDR ref d)

22. There is no requirement that the care
proceed to tiial within the Speedy Trial
24. When a trial Court grants a monbn m
Act time limits, only that the State be
dismiss on Speedy Trial Act grounds it
ready to proceed.
loses jurisdiction over the case. Even if
Bass v. State, 633 S.W.2d 781 (Tex. the dismissal were erroneous, no motion
App.-Corpus Christi, 1982, no PDR)
to reconsider is proper. Once STA elaim
Williams v. State, 634 S.W.2d 37 (Tex. sustained, all cases wising from the t r a w
App.-Tyler, 1982, PDR ref d)
action are over. Tex. Code Ctim. hoe.
Mendoza v. State, 636 S.W.2d 198 Ann. art. 28.061 (1977).
(Tex. App. 1982)
Flores v. State, 606 S.W.2d 859 (Tex.
Prescott v. State, 649 S.W.2d 671 Crim. App. 1980)
(Tex. App.-CorpusChristi, 1983, no PDR)
Carcia v. State. 596 S.W.2d 524 (Tex.
Phillips v. State, 651 S.W.2d 745 (Tex.
crim. ~ p p1980)'
.
Crim. App. 1983) [opinion affirming
McManners v. State, 592 S.W.2d 622
holding of Court of Appeals at 639 S.W.2d
(Tex. Crim. App. 1980)
501, but expressly rejecting the analysis
Clark v. State, 590 S.W.2d 512 (Tex.
used therein]
Crim.
App. 1979)
Phillips v. Sate, 659 S.W.2d 415 (Tex.
Whitworth
v. State. 624 S.W.2d 767
Crim. App. 1983)
(Tex. App.-Hou[l4], 1981, no PDR)
Kalish v. State, 650 S.W.2d 89 (Tex.
23. An indicnent/information is necesqpp.-Hou[l4],
1982) affired on PDR
smy for the State to be ready; delay
662 S.W.2d 595 (1983)
attributable to the Grand jury may count
Patterson v. State, 662 S.W.2d 342
against the State. mhile the charging
(Tex. Crim. App. 1983)
instrument need not be perfect, the
State must have some charging insmrment
within I20 countable days; to the extent 25. Counsel is not ineffective per se for
that thestature of limitations is in conflict failing to file a Speedy Trial Act motion.
SchuItze v. State, 626 S.W.2d 89 (Tex.
with the STA. the conflict is ianored.
NO case directly presents the argument App.-Corpus Christi, 1981, PDR refd)

26. Speedy Trial Act motion? may not
be resolved ex park
Riggal v. State, 590 S.W.2d 460 (Tex.
Crim. App, 1979)
See also: State Bar Rules, art. 12, sec.
8, DR 7-106 & 7-110
27. n t e presence of the accused in the
Court is a readiness burden which falls
to the State.
Lyles v. State, 653 S.W.2d 775 (Tex.
Crim. App. 1983)
Rodrigues v. State, 656 S.W.2d 122
(Tex. App.San Antonio, 1983, no PDR)
[accused on Federal Detainerl
Ybarbo v. Stage, 659 id 898 (Tex.
App.San Antonio, 1983)
Simonsen v. State, 662 S.W.2d 607
(Tex. App.-Hou[l4] 1983) [due diligence
shown]
28. Speedy Trial Act will not act as bm
to retrial after reversal.
Allen v. State, 657 S.W.2d 815 (Tex.
App.-Hou[l] 1982, no PDR) [reversed
for failure to show juvenile waivers; STA
no bar to retrial on lesser even if evidence
insufficient as to original charge]
Martinez v. State, 662 S.W.2d 453
(Tex. App.-Corpus Christi, 1983) [when
time limits run after new trial granted on
accused's motion; STA no bar to retrial]
r
n
.Proc.
Don't forget Tex. Code e
Ann. art. 51.14 (1975) [Interstate
Agreement onDetainers].This act includes
a separate speedy trial requirement in
instances where accused makes proper,
timely written demand. This act requires
that the case be tried within 120 days of
the return of the accused to the court's
jurisdiction.

FORENSIC
INVESTIGATIONS
Providing complete support to attorneys in all aspects of scientific and
investigative matters in criminal and
civil litigation. Areas include private
crime lab, investigations, testimony,
firearms, arsons, accident reconstruction, DWI defense, process service, case review and consultation.
Forensic Associates/
Investigative Associates, Ine.
1108 Main, Lubbock, Texas 79401
8061763-9487
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Hearsay

by Walter Boyd and Allen C. Zsbell
"Hearsay" learns that the annual Bill
Wood & Rusty Duncan invitational Golf
Tournament up in North Texas in August
saw Ron Goranson, Richard Anderson,
Tim Evans, and Bill Bratton (TCDLA
officers and direct0rs)leadingthe field . . .
Governor Mark White appointed Jay
Burnett to the 351st District Court in
Houston. Hizzoner stii has to run the
fnst Tuesday in November. Cathy Greene
Burnert, a notary public and "special"
relative of the judge administered the oath
on September 4th. "Hearsay" wonders
what will happen when Ms. Burnett gets
Judge Burnett reversed! . . .
Thii reporter (W.B.) attended the
C.U.RE. (Citizens United for Rehabilitation of Errants, a prison reform group)
annual convention in San Antomo on
September 15. Cindy Seaglioni, attorney
now with the Attorney General Jim Maddos's office was elected to the Board of
Directors. Lawrence Pope of Austin,
an ex-inmate and leadoff witness in the
Ruiz prison reform case was honored for
his courageous and indefatigable prison
reform efforts spanning several decades.
Director of T.D.C. Raymond Pfocunier
and State Representative Ray Keller
(Duncanville) were primary speakers informing the audience on upcoming legislature and administrative changes. Accord-'
ing to Keller, mandatory supervision is
here to stay.
Roy Greenwood has filed a brief in the
Court of Criminal Appeals on the issue of
the admissibility ofhypnotically enhanced
testimony. Perhaps the Court will read
the September 17thissue of ‘‘Time" which
points out that hypnosis-induced testi-
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mony is being rejected by a number of
state appellate courts.
English dentists welcomed the vlsit
from Past President and incessant candy
distributor Weldon Holcomb . . . Walter
Prentice, Chief Staff Attorney for the
Court of Criminal Appeals and honor
graduate of the mllitary judges course a
couple of years back, has been named
Staff Judge Advocate for the 111th Area
Support Group of the National Guard . . .
Roy Rawls has submitted his resignation
as Executive Administrator of the Court
of Criminal Appeals and will head up the
Texas Center for the Judiciary come the
new year . . .
The Gay Political Caucus in Houston
has endorsed only Democratic judicial
cand~datesin the November election. A
Harris County Criminal Lawyers Association Poll shows a majority favor Democratic Candidates in theNovember general
election. Exceptions are the Republican
Candidates for the 1st Court of Appeals,

ASSISTANT FEDERAL PUBLIC
DEFENDERfor the Western District
of Texas, position in San Antonio.
See 18 U.S.C. 53006k Must be bilingual (in Spanish), and be licensed
for at least one year. Federal criminal trial experience preferred. Resum6 or Standard Form 171 to
Lucien B. Campbell, Federal Public Defender, 727 E. Durango Blvd.,
B-138, San Antonio, Texas 78206.

Place 1. The heated race between incumbent Republican D.A. Johnny Halmes
and Democratic challenger D.A. "David
Jones has Holmes slightly favored. Court
of Criminal Appeals encumbent Sam
Houston Clinton, heavily favored. Judge
Doug Shaver (262nd District court, Houston), appomted by a Republican and
elected as a Republican in 1982, has
announced that he is switching to the
Democratic Party.
Director Buck Files represented some
vendors accused in a scheme of kickbacks
that resulted in the corporation taking
the hickey. No piercing the veil . . . Ask
Geoff Fitzgerald about the sobriety test
Bell County Cops are mving. DWI suspects . . .
Jack V. Strickland is the new President
of the Tarrant County Criminal Lawyers
Association. If you have a local organization, let "Hearsay" know . . .Robe@ C
Hinton, (Dallas) is a person of varied talents (welding and plumbing) developed
by his working weekends at his place on
Lake Tawakoni . . .
Chief Judge Frank Evans (1st Court of
Appeals) and Chief Judge Curtiss Brown
(14th Court of Appeals) have instituted a
considerate practlce in havmg their very
courteous clerks promptly call to inform
the appellant's attorney that a decision
has been delivered on his case. If other
Courts of Appeals are similarly helpful,
please let "Hearsay" know . . . Barbara
Baruch, well-respected Houston lawyer, is
now staff attorney for the 1st Court of
Appeals. . .
Interestmg case in Harm County involvmg a novel issue: Can parents be compelled to give testimony before a Grand
Jury that might implicate their child in
a murder? The Port family claims their
religion and aparent-child privilege forbids
such testimony. Randy Schaffer is representing the parents. Jack Zimmermann

JOB VACANCY NOTICE
Executive Administrator of Court
of Criminal Appeals. Must be a licensed Texas Attorney with extensive experience in criminal law and
in management of a large law firm
or legal staff. Vacancy to be filled
on or about November 1, 1984.
Contact Roy J. Rawls, P.O. Box
12308, Austin, Texas 78711 or call
(512) 475-6125.

represents the accused son. The issue has Austin.
left the State court forum and is in the
Attention University of Houston Law
School graduates: a controversial recomFederal Courts. . .
Chief Judge Frank E m s (1st Court of mendation t o end a 40-year tradition by
Appeals) defeated Associate Justice of phasing out the night classes is before the
the Texas Supreme Court, James P. Wnl- Board of Regents. Associate JustikeJmnes
lace, in the 2nd Annual Battle of the P. Wallace of the Texas Supreme Court
Courts racquetball tournament sponsored and Judge WendeN Odom of the Court of
Criminal Appeals are graduates of the
by theY.M.C.A.. . .
t
Attorney John Kofb (part(3yde Williams and Cathy GreeneBu~ ~ g h school.
nettare organizing a criminklaw institute n& in Vinson & Elkins) and attorney
for the Harris County Criminal Lawyers Xavier C: Lemond are regents. Those who
Association for November on representing oppose this recommendation might fmd
people accused ofhomicide. H.P.D. homi- them sympathetic, since t h e y went
cide detectives will be on the faculty, through the night school program.
Judge Mary Bacon (Houston 338th)
lecturing on how they investigate homihosted a wine and cheese reception for
ades . . .
Jeanne Suhr a recent graduate of Texas participants in the Criminal Defense LawParalegal College and ex-student of this yers Project in Houston on "Sentencing
reporter (A.C.I.) is on the staff of Judge Alternatives and Post Conviction Relief."
Marvin Teague . . . The late Court of Judges seen in the crowd included, Judge
Criminal Appeals Judge WA. Morrison's A.D. Azios (Houston 232nd), Jqy Burnett
"An Unfinished Autobiogra9hy" is fresh (Houston 351st, Woody Densen (Houston
off the press of Hart G~aphicsLnc. of 248th), Jon Hughes (Houston 174th).

CDLPYsamazing Executive Director Jeanne
Kitchens was there as was John Jnsuta,
staff attorney for the Court of Criminal
Appeals. Rusfy Duncan called to say he
was on his way but had not arrived by the
time these reporters "had" to leave . .
Let us know what is happening in your
area. Write to us at 202 Travis, Suite 208,
Houston, Texas 77002, or call us at
(713) 236-1000 . ..

.

OOPS1
Through no fault of Walter Boyd
or AUen Isbell, it was erroneously
stated in last month's "Hearsay"
column that ''Judge Hatten does
not know how to clear his docket."
Let it be known that Judge Hatten
can and does clear his docket. The
people responsible for this error
have been banished to Siberia.
Our apologies.

ciation and the Ciiminal Law Sectiori'of
the Travis County Bar. He has semed as
chairman of the District 9 Grievance
Committee of the State Bar dET~~@s',a$l
as chairman of the ~ r i m j n d D e f $ ~ b ~
yers Project.
Jones has served a5 0ampdgn::sfor candidates for oom@ ju.dgeg 54m&
attorney, district. a t t m & && &$&8
judge. In Jude I@%. &$;.gt$@@
':&$
National Judicial @@@ & ~
Jh l
wanted to better p w J z q & i % m 4 & @ $

Bob Jones
Named Outstanding
Criminal Defense
Attorney in Texas
Bob Jones

Austin attorney Robert "Bob" Jones
has been named Outstanding Criminal
Defense Attorney by the Criminal Law
Section of the State Bar of Texas.
Jones, who has been a member of the
Texas Bar since 1964, is a partner in the
law firm of Jones & Smith. He is running
unopposed for the office of judge of the
167th Judicial District Court of Trans
County.
"Bob Jones is very deserving of this
?ward," said section chairman Arthur
Gappy" Eads of Belton. "He has conWibuted greatly to the legal profession,
criminal Law Section and the criminal
;Ii&nse bar."
A graduate of the University of Texas

School of Law, Jones has sewed as director, secretary and president of the Travis
County Bar Association. He was a dire~tof
of both the State Bar of Texas and the
State Junior Bar Association (nov Ehe
Texas Young Lawyers Associatio~..J a ~ t " .
has been director, secretary, treasurer;,
vice president and president of the Ye&,@
- &ations Medal, and the America Defen
Cfiminal Defense Lawyers ,&sQ$M&i,t
dal for his service. He has been a me
arine Reserve since 1956 a
was de
the Marine Corps Reser
the Armed Forces Reser
Association
the United S
in the
Jones lives in Austin with his
Jones also
merica, Beverly, and their three children, Jen
rs Asso- Michael and Steven.
October 19841VOICEfor the Defense
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NEW from Knowles Law Book Publishing Inc.

TEXAS CRIMINAL
DEFENSE FORMS ANNOTATED
by W. V, Dunnam, Jr.
All needed State and Federal Trial,
Appellate and Ancillary forms
Annotated with pertinent
technical points, all in one book
Including SPECIAL TREATISES on
trial of D.W.I. (1984) and DEATH PENALTY cases
"No lawyer should try a D. WI. hereafter without this book's
D. W L treatise in front o f him and none should be allowed to
try a death penalty case without the death penalty treatise."
Charles M. McDonald
Former President of TCD L A and
The Texas Assoc~ationof Certified Crimlnal Law Specialists

"This book will save the Federal
Practitioner countless hours of
pretrial trial andappellate work."

"Most of the forms in the book
have annotatrbns which amount
to as complete and up t o date a
brief on the subject as you can
find anywhere. The book will
reduce the time expended in
criminal matters at least 75%''

Frank D. McCown
Former U.S. Attorney,
Northern Dlrt. Texas

W.T. Phillips

"I believe full use o f this book
by the defense will result in a
reversal of any conviction had
in the vest majority of cases"
Ward Carey
Former D.A.. Ellis, Co.
Chief Felony Prosecutor McLennanCo.
and Tmrant Co. Crirn. Ct. No One

Former Judge, Texas Court af
Criminal Appeals

Order your copy TODAY!! SAVE 15%of the Purchase Price when you send your check with your order!ll
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