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BDITOR'S CORNER

The absence of any substantive activity from the legislature is almost frightening. It is quite early in the legislative
session, but so far it doesn't seem that
any real damage to civil liberties has yet
been experienced. There are the usual
"let's throw away the key" advocates,
but their attitude seems to be tempered
by economic reality.
It is surprising that no single criminal
law issue is predominant this year. Maybe, just maybe, the legislature realizes
that it would be better just to leave our
criminal laws alone and let them operate.
Contrary to what the media seem to suggest, juries are not releasing all of the
rapists, drug addicts and drunks upon
society.
There is much to come, however, and
presenting the view of TCDLA is the responsibility of every member of this association. Thus, contact David Bires and Ed
Mallett and offer to help with the legislature.
Speaking of the media: the recent con-

duct of the three network televis~ona f f i ates m the Dallas-Ft. Worth area, relatlve
to their coverage of a senes of murders in
Ft. Worth, was appallmg. In the first Instance, an individual was arrested by the
Tarrant County Sherips Department.
The alleged probable cause for the arrest
was one comparable fingerprint. The content and nnplication of the coverage of
the individual's arrest was that he was
wlthout any question the guilty party.
However, a day later he was released without any charges ever havlng been filed
because the smgle fmgegerpriut was mis~dentlfied.
Not content with mak~ngthismistake,
,the same television stations repeated it
approximately a week later. Another indlvldual was arrested and t h s time one station falsely reported that the suspect had
been charged w ~ t hat least one murder. In
addition, they had interviews with the individual's neighbor with questions like:
"How do you feel knowing he lived next
door?" This individual was also released

not more than 24 hours later because the
"information" forming the baas for the
probable cause affidavit was erroneous.
Interestmgly, i b ~ s"mformation" was obtamed from a television reporter covering
the story who sa~dhe bad obtained it
from a confidential source.
These inc~dentsproduce two thoughts:
(1) what 1s "probable cause" in Tarrant
County (wluch the media did not examme)? and (2) how does soclety deal with
irresponsible reportmg?
As to the first question, "probable
cause," at least in this investigation, was
very little cause, probably synonymous
with "remotely possible cause."
Relative to the latter issue, because
censorship is abhorrent to the idea of a
free soc~ety.there probably isn't anything that can be done about rrresponslble reportmg except hiring more aware
and responsible reporters and editors. Or,
hopefully the telension media m DallasFt. Worth will no longer equate an arrest
with guilt beyond a reasonable doubt.
April 1985/VOICEfor the Defense
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Clifton L "5crappy" Holmes

The folks out in Cahfornia voted not
long ago to forfeit their state constitut~onally-basedaxclusionary rule. As misdirected as lemmings, they marched to
the polls to wipe away years of precedent
established by the opinions of thoughtful
jurists. In a states' rights state, the eleo
torate opted to subordinate their constltution to the federally-based decis~onsof
the Supreme Court. Now, the California
Supreme Court has decided that Proposition 8 requires evidence to be admitted
even if it was illegally seized under the
California Constitution.
Recent Court of Criminal Appeals decisions seem to be harbingers of the same
for Texas. We must be ever vigilant to
thwart such a movement. I, for one, am
not willing to concede the total protee
tion of my nghts to such intellectual dishonesty as evidenced by Mr. Justice
Relmquist. (Cf. WainwHght v. Wift, Sup.
Ct., No. 83-1427, decided 1/21/85, Rehnquist, J. opinion, and Adams v. Team,
448 U S . 38 (1980), Rehnquat, J. dlssent.)
Frightening things are happening in
our profession. Chief Justice Burger has
accused us of bemg incompetent. (Albeit
it's difficult to
him lo decide that
incompetence is grounds for a decision
favoring a criminal elient.) Edwin Meese
is the nation's lawyer, following disclo4
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advance the criminal purposes of these
criminal organizations," it continued.
"It is clear that traditional organized
crime and narcotics traffickers depend
upon, and could not effectively operate
without, these attorneys."
The staff said its findings do not represent "the official views of the President's
Commission on Organized Crime or any
of its commissioners. It is a staff study
prepared for the lawyer-ethics symposium, and should be regarded as a working
document designed to present issues and
provoke d i w s i o n and evaluation."
President Reagan signed an executive
order in July 1983 creating the commission, whose purpose is to "make a full
and complete national and region-byregion analysis of organized crime." Its
f d report is due on March 1,1986.
The report submitted to members of
WASHINGTON (AP) - Defense attorneys who have lost their ethical moorings the commission and top Justice Departconstitute a critical element in the life ment and law enforcement officials Monsupport system of ormized crime fami- day served as the linehpin for discussion
and
lies, a presidential commission was told of lawyer ethics, organized &e
ethical standards of the American Bar AsMonday.
In a report prepared for a symposium sociation.
During the commission's meeting, govon legal ethics, staff members of the President's Commission on Otganized Crime ernment prosecutors, defense attorneys
maintained that law enforcement author- and bar association spokesmen engaged in
ities and bar associations must come to a lively debate on the question of how far
grips with "renegade attorneys" whovio- lawyers can go in defending their clients.
Judge Irving R. Kaufmau of the 2nd
late the law and ethics in the coarse of
US. Circuit Court of Appeals in New
their legal work.
"There is no lesson to doubt that the Yo& and chairman of the crime commie
overwhelming majority of defense coun- siou, said, "What the staff is saying is so.
sel, including those who represent notori- . .They (renegade lawyers) do contamious defendants, conduct themselvesin an nate the process of criminaljustice."
ethical manner," thereport said.
Does this frighten you? If not, why
"However, our inquiries also confumed the existence of a small group not?
of attorneys who have become integral
parts of criminal conspiracies, using their
status as sworn officers of the court to
sure and proof of matters that would probably put us in trouble with our grievance
committee. (As an aside, Mr. Meese last
week publically stated that, although he
strongly opposed the k g a l Services Corporation, he beliwed in the open and
free delivery of legal services to the poor.
His solution to the problem is for lawyers
to provide services to the indigent, pro
bono. I guess that's a viable approachvou and I have been doing it all along as
an accepted part of our practice. I wonder, thGugh, how many pro bono hours
Mr. Meese has logged?)
A last straw is an officlal determmation that we, cnminal defense lawyers,
are lugely responsible for crime. The following needs no answer. Its content
screams its legitimate rebuttal.

.

The Association of Trial Lawyers of America
In Cooperation With

The Harris County Criminal Lawyers Association and
The Texas Criminal Defense Lawyers Association presents
An All-star Faculty

Criminal
Techniques
May 16-17, 1985
The Westin Hotel
Houston, Texas

The w go cia ti on of
Trial Lawyers of America
Education Fund

A distinguished faculty of trial
lawyers and judges will guide you
through a criminal trial from initial
plea bargaining stages to the
defense attorney's role in
sentencing. This two-day program is
designed to provide insights into the
effects recent legislation and
Supreme Court decisions will have
on your criminal trial practice and
give tips on how you can approach
criminal case creatively and
effectively.
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MAIL TO: ATLA Education Fund, PO Box 3717, Washington, DC 20007
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Presidential Luncheon):
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UNon-Members $275
UCheck is enclosed (payable to ATLA Education Fund)
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Firm
Address
city
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Exp. Date (Mo.Nr.)
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acknowledged as such by the reviewing
Court, only to be met with a conclusory
statement bellttling the significance of
the error. And it is surprising, if not unusual, for a reviewing court to find harmless error although neither the Appellant
nor the State briefed the question of
harm or prejudice on origtnal submission.
The following notes are not comprehensive, but are intended to provide a brief
reminder of some of the basic principles
of harmless error, with the hope that you
may avoid surprrse and disappointment.
Several harmlesserror rules are codified,
and speak In terms of "defect[s] of form
which. . [do] not prejudice the substantial rights of the defendant," "error . . .
calculated to injure the rights of defendant," "mere techmcalities or . . .technical errors . . .". See e.g., Tex. Code Crim.
Proc. Ann. art. 21.19, 36.19 & 44.23
(1966). In addition, certain pnnc~plesof
harmless error, similar to the principle
enunciated m article 44.23 of the Code,
have developed by case law, some of it
antedating the present Code of Criminal
Procedure.And the United States Supreme
Court announced a harmless error rule for
Federal Constitutional violations, applic.
able to the States, in Fahy v. Connecticut,
375 US. 85, 84 S.Ct.229, 11 L.Ed.2d
171 (1963) and Chapman v. Califomin,
386 U.S. 18, 87 S.Ct. &24, 17 L.Ed.2d
705 (1967).
Before error tan be deemed harmless,
the Appellate Court must be able to declare a belief that it was harmless beyond
a reasonable doubt. Chapman u Cnlifomia,
386 US.23, 87 S.Ct. 824, 17 LEd2d
705 (1967). T h e question is whether
there is a reasonable possibility that the
evidence complained of might have conAffirmance is particularly disappoint- tributed to the conviction." Chapman v.
ing when counsel complains of the viola- Californ~a,supra, at 23, 87 S.Ct. at 827
tion of welkecognized principles of law, (emphaus added). The question is one of

Harmless error is the bane of the criminal defense lawyer. This rule of appellate
practice has probably been as instnunental in convictions as many Texas proseeutors. Federal, and many state harmless
rules "grew out of widespread and deep
conviction over the general course of
appellate review in American criminal
cases."Eottenkos Y. Un~tedStates, 328
U.S. 750 at 759, 66 S.Ct. 1239 at 1245
- (1946). There was, and remains, a public
perception that appellate courts "tower
above the trials of criminal cases as impregnable citadels of technicality." Kotteakos v. US., supra at 1245. But 'lawyers know, if others do not, that what
may seem technical may embody a great
tradition of justice . " Kotteabs v.
%. U.S.,suprnat 761,66S.Ct.at 1246.
A technicality too pequently upon
inspection tums out to be nothing
more than a clear, certain, positive
and unequivocal rule that stands in
the way of the complaining party.
It too frequently 19 a form of loose
rutme-calling which should be carefilly weighed, particular@ when
the alleged rule enjoys a respectable
lineage associared with human freedom as we know it. The United
Stat& Constitution is a galaxy of
legal technicalities. They have been
collected and embodied in the supreme law of the laad so they may
be presewed from the real of persons who would justify the means
by the end.
Goodman v. Goodman, 236 S.W.2d 641
(Tex. Civ. An.-San Antonio, 1951, no
writ).

. .
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possibdity, not probability. The Court
must determine the inherent nature of
the enoneous evidence to determine whether it is capable of contributing to the
conviction, and not the probability nor
likelihood of its contributing to conviction. "[A] n error m admitting plainly
relevant evidence which possibly influenced the juty adversely to the litigant
cannot be considered harmless." C'hapnW2
v. Califarnin, supra, at 23-24, 87 S.Ct. at
828. For an error to be harmless, it must
have made no contribution to a criminal
conviction or sentence. Fahy v. Conn.,
375 U.S. 85, 84 S.Ct. 229, 11 L.Ed.2d
171 (1963); Chapman v. California,
supra.
An Appellate Court should not fmd
harmless error merely because it believes
that the other evidence in the case is
"overwhelming." United States v. Hasti n 103 S.Ct. 1974 at 1984 (1983).
The Supreme Court admonished in Chapman, supra, at 23,87 S.Ct. at 827, against
gimg too much emphasis to "overwhelming evidence" of guilt, stating that con.
stitutional errors affecting the substantial
rights of the aggrieved party cannot be
considered harmless. Chapman v. California, supra: Ham'ngton v. Cnl~fornin,
supra, at 254,89 SCt. at 1728. Thus the
Supreme Court stated in Kotteakos v.
United States, 328 US. 750, 763.764,
66 S.Ct 1239, at 1247, 90 L.Ed. 1557
(1946).
It is not the appellate court's function to determine guilt o r innocence .
Nor is it to speculate
upon probable reconviction and decide according to how the speculation comes out. . . . The question
is,not were[thejuty/ right in thew
judgment, regardless of the error or
its efsect upon the jury. It is rather
what effect the error had or reasonably may be taken t o h e had upon
the jury )S decision The cntclnl thing
is the impact of the thing done
wrong on the minds of other men,
not on one's own, in the total setting. Kotteakos v. United States,
supra, at 762-764, 66 S.Ct. at 1247.
United States v. Hasting, supra, at 1984.
The test for harmless constitutional error
is not whether a conviction could have
been bad without the error, but whether
there is a reasonable posszbility that the

..

error complained of might have contributed to the conviction. Chapman v. Cali%~mia, suprn; demons v. state, 605 S.W.
2d 567 (Tex. Crim. App. 1980).
Thus, the task of appellate courts is
to appraise the impact of error on a jury's
decision. Chapman v. California, supra;
Hawington v. Califomin, 395 US. 250 at
256, 89 S.Ct. 1726 at 1729, 23 L.Ed.2d
284 (1969) (Brennan, J. dissenting). "The
focus of appellate inquiry should be on
the character and quality of the tainted
evidence as it relates to the untained evidence and not just to the amount of
untainted evidence." Harrington v. California, supra, at 256, 89 S.Ct. at 1729.
The question before the Court is not
"whether there was sufficient evidence on
which . . . [an Appellant] could have
been convicted without the evidence
complained of. The question is whether
there is a reasonable possibility that the
evidence complained of might have coutributed to the conviction."Fahy v. Conn.,
supra, at 86-87,84 S.Ct. at 230.
An analysis of harmless error involves
more than a determination of sufficiency
of the evidence to support a conviction.
:Even if the Appellate Court is persuaded
that the error complained of did not contribute to the conviction of an Appellant,
the inquiry does not end there. Clemons
v. State, 605 S.W.2d 567 at 571 (Tex.
Crim.App. 1980). "A secondary determination must be made as to whether the
admission of this evidence was harmless
with respect to the eventual assessment of
punishment . . . . See Jordan v. State,
576 S.W.2d 825, 830 (Tex. Crim. App.
1978)." Clemons v. State, supra, at 571.
In appraising the effect of the tainted
evidence on the sentence, so as to determine whether the error was harmless or
prejudicial, the court's "inquiry must . . .
focus on whether the . . . [error] might
have contributed to the jury's assessment
of punishment." Johnson v. Texas, 660
S.W.2d 536 (Tex.Crim.App. 1983);
Clemons v. State, supra. This evaluation
of harm requires a consideration of the,
prior criminal record of the Appellant,
and the sentence in relation to the range
of punishment. CI: Johnson v. State, supra, at 538; Clemons v. State, supra, at
571; Irving v. State, 573 S.W.2d 5 (Tex.
Crim.App. 1978); Sherman v. State, 537

Because there are still scores to settle.

Central Texas'largest selection of handcrafted, American boots is a t Allens.
Where quality, character and value always add up.

Old-fashioned value Outrageous selection

ALLENEBOUI'CENTER UPSAN ANTONIO
8711Broadway,SanAnton~o,
Tex86 78217, (6U)
821-6887
8131IH 10 Wesl,Sultel23,San Antonio,'kras 78224, (512) 340 2817
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September 13,1983: J
i
m Mattox, Attorney General
for the State of Texas: Indicted
for Commercial Bribery
March 14, 1985:

Total Victory for Jim Mattox

March 19, 1985:

Jh Mattox shares his personal
rdwtions on a trial which
gripped the state for five weeks.

Q. You have been a prosecutor, a defense attorney. You are
the State's Attorney General of Texas. You have now
been the citiken accused, the defendant. How has this case
affected the way that you personally view the criminal
justice system?
A. I don't Wlnk that it has really changed my attitude towards the system because I understood the system very
well before I ever got into this case. I've seen both the
good and the bad side of the system pract~cing,particularly in Dallas County. I have seen the over-reaching pressure
of the State many times and for that reason this case did
not substantially change my attitude.

The thing, I think, that was of parbcular significance to
me is the tremendous cost that is involved in the system
now, particularly in a long, complex case such as we had. I
had four attorneys working on the case for a very long period of time. We had investigators; we h@ research assistants plus the normal secretarial staff that was involved.
And that made it even more dear to me that an individual
that does not have a high income has a very diffuult t h e
making our system of justice work. T h a was something
that I was convinced of before and I am probably even
more convinced of tt now.
I also know that the system is one that where both the
8
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prosecution at t i e s is truly aware that a ease has no substance and that the defense is aware that the case has no
substance and yet the matter goes forward sometimes because of political reasons. In thm vase it went forward
despite the fact that everyone knew it had no substanoe
mcluding the judge and yet no one waa w'llling to, in effect, resolve it without a ttial.
Q. You mentioned costs for the defense. Can the ovenvhelm-

ing majority of people accused of crimes afford the typa
of legal representation that you in fact p a d for?
A. I think it would be very rare for an individual to be abk
to afford the kind Of legal work that I paid for. I would
not say that it would always be necemry to have the%
kind of legal work. Wc engaged, clearly, in some overkilI.
We tried some procedures that would not normally b-,
hied, such as attempting to have the indictment reviewed
by the appellate courts prior to going to trial on the case.
We tried, of course, to go to the Court of Appeals and th2
Court of Criminal Appeals. That took up time in an effort
that was not fruitful, one that we very well thought might
not be fruitful but we thought it was something that wa3
worthwhile trying.
I think that probably the most important thmg, to refresh
my memory .about this case, is the fact that this cav?
should have been resolved when the first Motion to Q d r
took place.

Q. Why?
A. Because the mdictment clearly was not good. The indictment was bad. The judge knew the indictment was bad.
Q. Was there mom for any disagreement?

A. There was virtually no room for any disagreement.

*-

Q. The judge's order overrulimg your motion showed the
judge did not agree with you.

A. Well, the judge did not agree with me. I think that's nght.

Q. Look at it another way. You fled a Motion to Quash the
charges; your lawyers appealed; the Court of Criminal Appeals found that there was no statutory basis to appeal
that type of Motion to Quash. Do you favor changing the
system so that if the charges are illegally drawn, not properly framed in an indictment, the Court of Criminal Appeals can review a Motion to Quash7
A. I thmk that the Gourt should review the Motion to Quash
an indictment. That should be a reviewable motion. I
thlnk we should allow an interlocutory appeal, particularly in a case such as mine where we alleged that the indictment specifically did not even allege a crime.

A. I considered selecting a number of prominent defense attorneys around the State. I thought, of course, of selecting one of my good friends out of Dallas County or somebody like Roy Barrera out of San Antonio. Somebody
hke Racehorse Haynes out of Houston. I ultimately de
cided that I would pick Roy Mmton because he was a
good attorney who understood the courthouse here in
Austin, and I fully understood that my mdictment was an
indictment which had been brought both as a matter of
pressure from Mobil Oil and also as a matter of politlcs
on the part of the district attorney.
And because of the fact it had been brought as a matter of
politics it seemed smart to have an attorney who understood the politics of the Travis County Courthouse. And
that was helpful to me in the long run.
Q. How did the prosecutors, particularly Ronnie Earle and

Phil Nelson, measure up to Roy Minton and Charles
Burton?

Q. Would you expand the endeavor to permit an mterlocutory appeal on a matter that could be resolved completely
at trial? In matters (SUCII
i l ~a S C B ~ C and
~ I seizure o r a COW
t'cssion) which are allugcd to be illugd?
A. Well, l'm not sure that I am in a position to judge that
broad of a change la the law, but I think that the idea of
being able to have an interlocutory appeal on a matter
that would clearly totally resolve the case would probably
be a good idea.
One thimg that is very clear to me now and always has
been-it is often the case that judges fmd themselves in
too close a working relationship with the district attorneys or the assistant district attorneys who work in their
courts. I think our system as if operates here in Texas calls
for too wzy of a relat~onshipbetween the prosecution
and the judges in their daily everyday activities. And I
think that puts the defense at a substantial disadvantage.

Q. Are you saying that not only were you mnocent but also
that the crimmal charges were frivolous?

A. The charges were absolutely frivolous because the indictment itself did not even charge a cnme. And that is the
issue that we attempted to take up before the Court of
Crminal Appeals. And it seemed to us to be a foolish assumption that after you are tned, after you are conv~cted,
after you are in the penitentiary, you &n raise the Issue of
an indictment being defechve. And yet you emnot raise
that issue pr~orto the hme of actually havlng to go to the
expense and discomfort and the danger of being tried on
the case.
Q. How did you arrive at selectmg Roy Minton as your law-

yer?

A. I think that it was a very poor companson. In my mind
and m the mind of the jury after we vis~tedwith them, the
prosecution did not measure up in any respect to the defense m this particular case.

I thmk that that was clearly the opmion of the other object~veobservers who were in the courtroom. As a matter
of fact, when I visited with the foreman of the jury, he
sa~dthey were extremely cr~ticalof the prosecution's presentation of the case both from the pomt of view of wondering "what are we domg here" after about a week, t o
the point of exasperation because the prosecutors said
that they were going to put on then case in a week and it
took them three weeks to do it, to the generally sarcastic
questioning and attitude of the prosecutors in the case.
The jurors were turned off substantially by that.
One thing that really annoyed them was the fact that one
of the prosecutors, Mr. Nelson, hummed throughout Mr.
Minton's questioning and presentations. He did that purposely to try to distract the jury, I thought, and the jury
seemed to believe that also and the jury wits extremely
disappointed ~nthat kind of behavior.
Q. Who had the primary role for the prosecution in your

trial?
A. The first assistant,Mr. Phil Nelson, drd. Ronnie Earle selected the jury and gave the opening arguments but did not
participate except in a very limited form in any of the
questioning of any of the witnesses. As a matter of fact,
when I took the sfand at the very beginning, I interrupted
Mr. Nelson and told him that I was disappointed that Mr.
Earlehad not chosen to cross examine me in the case so
that we could have a discussion of this matter in front of
April 1985IVOICEfor the Defense
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the jury and the press and the pubbc. I brought that out
W p l y becausq of my awareness that he had never put on
a case before himself.

0. Do you th?nk Ronnie Earle sought the indictment as some
kind of personal vendetta?
A. No, I don't think it was a personal vendetta. I think that
he was caught in a difficult political situation for him in
that the Grand Jury which was impaneled just before the
first Grand Jury that indicted me had been extremely critical of Earle. They had returned an indictment on the City
Attorney in Austin and had issued a report extremely
critlcal of Earle for not helping them indict that City Attorney. Ultimately that indictment was quashed and they
went back to another Grand Jury and that Grand Jury did
not indict.
But Earle had been stung severely over that w e and over
another ~ a s eand when my case came along he jumped at
it, I think, as an opportunity to redeem his credibility.

Q. Are you saymg that Mr. Earle could have used your case,
had you been cunncted, as a political stepping-stone?
A. I think that he could have used it in that manner but he
was facmg re-election at that time and there was some
concern that he would be opposed and it is my belief that
be picked my case because it did hold a hlgh level of publicity.
1.

Q. If there had been available m~sdemeanorcharges wh~ch

could have been brought and one or more felony charges,
are you saying that his office was interested either in a
felony prosecution or no prosecution at all rather than
any type of a fair review whlch
include possible
prosecutLon for a m~sdemeanor?
A. Well,I am convinced that they were not interested in any
kind of fair renew. They were mterested in indicting the
Attorney General of the State of Texas. And they did not
want to mdict me for amisdemeanor offense. They could
have made certain misdemeanor charges come closer to
applylng to my case, but m each of those there were certain elements that were mlssmg and that's the reason they
twisted this commercial bribery statute that was aimed at
kickbacks to attempt to make it apply to my individual
case.
Q . In your case you testified in front of thg Grand Jury but
your counsel was not permitted in the room, whereas the
State had its counsel as it always does. You're aware that
there is a bill pending before the Legislature which would
permit the accused's attorneys at least to be present when
the accused b examined, are you not?

A. Yes, I am familiar with that.
10
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Q. Are you in favor of this kind of law? Would you call that
type of law a needed improvement in the process?
A. I've always been in favar of allowing a potential defendant% attorney to be present when he testifies before a
Grand Jury. I think that the Grand Jury system probably
needs far greater revision than just that, but I think that
that would be a minimal step in the right direction.
Q . Do you look at the Grand Jury as a rubber stamp of i
b
prosecution? Was it in your case?

A. In many cases the Grand Jury is a rubber stamp, and that
does happen. For in$tanoe, after it was very clear in my
case that the indictment was bad, the prosecutors went
back to a new Grand Jury, and based upon what the prosecutors told the new Grand Jury about the evidence, the
Grand Jury returned another indictment. We requested
the opportunity to present evidence before that new
Grand Jury, but it chose to indict me without any kind of
presentation. The prosecutors ran the case through the
Grand Jury with aspeed that did not allow the defense to
present our evidence.
Q . What prompted your resolve not to resign as Attorney
General after yon were indicted?

A. I think that my decisionwas based on my own legal understanding of the circumstances. I was fully aware fust that
not only had I not violated any statute, I was totally innocent of any charge whatsoever.
I think the second thing is that if 1were to reslgn or step
aside I would have in effect done exactly what Mobil Oil
and others would have wanted me to do. And I most ceb
tainly was not going to give them that satisfaction.
I think another important aspect was that I was convmced
that not only would a jury not find me gudty but that
even if a jury had found me guilty on an indictment which
I understood did not allege a crime, I would have reversed
that m the Court of Appeals and would have had, I
thought, no difficulty in doing so. So I felt very strongly
from that perspective and as I am sure you are aware, in
this partichlar case I was offered a Class A misdemeanor
by the prosecution.

Q. Class A misdemeanor of?

A. Abuse of office by the prosecution. Paying a $2,000 fine
and nothing else. I refused to accept that. As a matter of
fact when Mr. Mintou talked to me about it several times I
told him that I would discharge him if he talked to me
any more about it. Later on the complaining witnesses,
that is, Tom McDade and Mr. Caldwell, attempted to talk
me into entering some kind of plea of guilty, even for a
conrimred on page 11

CIPRIANO ALMANZA L, No. 242-83, Opinion on State's Motion For
Rehearing: Conv. aff'd, Judge Clinton, 2/27/85.

NEW TEST FOR REVERSIBLE AND FUNDAMENTAL ERROR IN COURT'S CHARGE:
Originally, the C/A found the claim defect in the application
portion of the charge of the T/C amounted to fundamental error,
relying on Pessenaer, 638 S.W.2d 883, one of the decisions
following Cumbie, 578 S.W.2d 732. Ultimately, the court remanded
this case to the C/A for that court to make an examination of the
court's charge in light of the considerations expressed in this
opinion, in the interest of "orderly review procedure and a
measure of deference to factual determinations by a court of
appeals".
After considerable historical research, the court stated the two
tests as follows:
"If the error in the charge was the subject of
a timely objection in the trial court, then
reversal
is
required if the
error
is
'calculated to injure the rights of
the
defendant', which means no more than that
there must be some harm to the accused from
the error. In other words, an error which has
been properly preserved by objection will call
for reversal as long as the error is not
harmless.
On the 0th- hand, if no proper objection was
made at trial and the accused must claim that
the error was 'fundamental', he will obtain a
reversal only if the error is so egregious and
created such harm that he 'has not had a fair
and impartial trial1--in short
'egregious
harm'

."
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noted t h a t many cases i n c l u d i n g BX$~%,487 S.W.Zd
C r . ~ p p . 1973) had s t a t e d t h e test properly, i.e.,
fundamental e r r o r is e r r o r " c a l c u l a t e d t o i n j u r e t h e r i g h t s of
t h e a p p e l l a n t t o t h e extent t h a t he has n o t had a f a i r and
impartial t r i a l . "
The c o u r t , i n a very f r a n k and r e f r e s h i n g
acknowledgement a s t o t h e i n c o n s i s t e n t p r i o r holdings of t h e
c o u r t s t a t e d t h a t given t h e confusion i n t h e a r e a a c e r t a i n
number of c a s e s were simply going t o be wrong; t h u s , t h e new

Whether r e v e r s i b l e o r fundamental e r r o r type s i t u a t i o n s , t h e
a c t u a l degree of harm must be assayed i n l i g h t of t h e e n t i r e jury
charge, t h e s t a t e of t h e evidence, including t h e c o n t e s t e d i s s u e s
and weight of p r o b a t i v e evidence, t h e argument of Counsel, and
anv o t h e r r e l e v a n t information revealed bv t h e record of t h e
The c o u r t recognized t h a t deciding how t h i s
t r i a l a s a whole.
b a s i c test is t o be a p p l i e d was e q u a l l y as important as
determining t h e a c t u a l t e s t .
The c o u r t then d e f e r r e d t o a
28 Tex. CX. App. 542, 1 3
statement of t h e C/A i n Davis y, -1
S.W.
994, 995 (1890), w r i t of e r r o r dism'd 139 O.S. 651 F1891),
a s t o how t o determine t h e s e v e r i t y of any egregious e r r o r i n t h e
charge:
" B u t i n determining whether t h e e r r o r is
material
we a r e t o look t o t h e whole
record bearing upon t h e s u b j e c t . What was t h e
nature
of t h e testimony
supporting
the
verdict?
Was it cogent and overwhelming?
was t h e c h a r a c t e r of t h e testimony
What
preeenting t h e phase o r t h e o r y of t h e c a s e
omitted t o be noticed i n t h e charge, and upon
which omission e r r o r is assigned?
W a s it a t
a l l reasonable? Did it p r e s e n t a theory which
a reasonable mind cauld e n t e r t a i n , o r was it
supported by such testimony as Was remotely
c a l c u l a t e d t o d e s t r o y t h e S t a t e " case when
considered
i n connection with t h e
other
testimony i n t h e c a s e , a s well as t h e charge
a s a whole?
Was t h e phase of t h e c a s e simply
an a d d i t i o n t o t h e c a s e a s made by t h e state
and c o n s i s t e n t therewith, o r was it i n d i r e c t
c ~ n f l i c t with t h e s t a t e ' s theory?
These a r e
a l l important m a t t e r s t o b e considered i n
passing upon t h e (degree of harm) i n t h e
omission o r e r r o r

.

:?

...

I

Court then held t h a t f i n d i n g e r r o r i n t h e c o u r t ' s charge t o t h e
jury begins
n o t en&s
t h e inquiry.
The n e x t important s t e p
is t o make an e v i d e n t i a r y review alung t h e l i n e s of t h a t
~ as w, e l l a s a review of any o t h e r
described above i n m v i s . s
p a r t of t h e record as a whole which may e l i m i n a t e t h e a c t u a l , n o t
j u s t t h e o r e t i c a l , harm t o t h e accused.

--

--

"To t h e e x t e n t t h a t it holds any charge e r r o r
requires
automatic' r e v e r s a l ,
Gu&&
&

State, 578 S.W.2d 732 (Tex. Cr. App. 1979) is
overruled,
as
are
all
other
opinions
inconsistent herewith."
i

Judge Onion filed an opinion concurring in part and dissenting in
part on the State's Motion For Rehearing. Judge Onion took issue
with some of the logic of the majority opinion but aareed with
the new rule.
He disagreed that the case should be remanded to
the C/A for the application of the new rule.
Judge Teague
dissented in toto.

MORGAN, No. 770-83,
Clinton, 3/6/85.

State's PDR:

Remanded to C/A,

Judge

ARTICLE 44.02 APPEALS--A CONFESSION OR ADMISSION BY THE D AT THE
TIME THE D PLEADS GUILTY WILL NOT BAR AN APPELLATE COURT FROM
REVIEWING COMPLAINTS OF PRETRIAL RULINGS:
The D pled guilty to
possession of methamphetamine and punishment was set at 15 years
TDC.
After the D's written pretrial motion to suppress was
overruled, the D waived his right to trial by jury and entered a
plea of guilty.
The T/C assessed punishment within that
recommended by the prosecutor and personally agreed to by the D.
At the plea hearing, the D executed a written waiver and consent
to stipulation of testimony and stipulations which contained
numerous exhibits,
including police reports,
a laboratory
analysis report and the like.
Contained in the
written
stipulation of testimony was the following judicial admission by
ll
All the acts and allegations in said indictment
the D:
charging the offense of possession of methamphetamine are true
11
and correct

...

...

...

The C/A noted that in Haney, 588 S.W.2d 913 (Tex. Cr. App. 1979)
the long standing rule that a judicial confession will alone
support conviction on a plea of guilty was applied for the first
time by the Court of Criminal Appeals to a conviction obtained
under Art. 44.02 C.C.P.,
as amended effective August 29, 1977.
found the admission of
Thus the C/A in this case, applying
the fruits of the contested search was rendered harmless even if
unlawfully obtained and declined to review the merits of the
contention.
But the C/A also found that the D's plea was
contingent upon his right to a meaningful appellate review of the
search contention preserved by the motion to suppress and thus
found the plea not to be voluntary.
Moonev, 615 S.W.2d 776. By
Petition For Discretionary Review, the State now contends that
Hanev and Mooney are in irreconcilable conflict and the State
urged that Mooney should be overruled.

w,

The court granted the State's PDR in order to reconsider the
underpinnings of both yooney and
and their respective
interrelation with the present version of Art. 44.02 C.C.P.
The
court first observed that having encouraged pleas of guilty and
nolo contendere in exchange for the right to appeal contested
pretrial issues, the legislature in amending Art. 44.02 C.C.P.
April 1985/VOICEfor the Defense
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surely contemplated a meaningful appeal, one that addressed and
decided each issue on the merits. The court also recognized that
the confession or admission made by the D during the guilty plea
hearing was in fact part of the whole ritual in order to satisfy
both parties and perfect the appeal as per the agreement.
The
court then,
specifically held:

speaking clearly

through Judge

Clinton,

"Just as the plea itself no longer waives the
right to complain of pretrial rulings on
appeal, so the confession or admission will
not bar an appellate court from reaching the
merits of the complaint."
By separate footnote 2 the court supplied further rationale for
this holding:

...

At this point it has become clear to us
that in the context of Article 44.02, it is
the understanding of the parties that, had the
State been put to its burden of proof in a
trial on the merits, fruits of the search most
certainly youla
been introduced to
support the conviction.
Conceptualized so,
the 'bargain' includes relieving the State of
that burden which in turn provides incentive
to the prosecutor to suggest a recommendation
which is palatable to the accused.
This
feature of the 'consideration' underlying the
plea bargain like all others, will facilitate
the plea bargaining process and must
be
encouraged by the courts out of deference to
the legislative intent of Article 44.02--if
for no other reason.
!I

Thus in both the

a
and Bmey context,
apwrowriaty*
fhe defendanr's
iudicial admissi~nitself, Literallv. ns a
fruit
contested search LX seizure.
It is clear that this Moraan decision is extremely important to
both the defense and the prosecution, as well as the appellate
courts in reviewing Art. 44.02 appeals. Once again Judge Clinton
makes some sense out of what had become, in my opinion, a
judicially created legalistic nightmare for the defense, the
prosecution, and the trial courts.
,
* * * * *
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RONALD FRANKS,
C. Davis,

Opinion

PDR: Conv. aff Id,

MOTION TO QUASH IN BURGLARY OF HABITATION CASE--GENERPrL LOCALITX
OF ReAL ESTATE IN COUNTY NEED NOT BE DESCRIBED:
D was indictad
for burglary of a habitation.
D's motion to quash alleged that
the indictment did not provide adequate notice from which D could
prepare a defense because it failed to allege what part of Harris
County the habitation in question was located as required by Art.
21.09, which provides in part:
n

...

If the property be real estate, its
general locality in the county, and the name
of the owner, occupant, or claimant the~eof,
shall be a sufficient description of the
same."
The D argued an apparent conflict between U, 621 S.W.2d
172
660 S.W.2d 58.
The
and Penison, 651 S.W.2d 754 and ph&w&m,
court found the former distinguishable from the latter two cases.
Lane was a prosecution for arson in which the real property
served not only as the situs of the offense, but as its M .
The building itself was what the D was alleged to have sought to
destroy.
In a burglary case, however, it is necessary that the situs of
the offense be a building or residence, but the object of the
offense is the felony or theft to be committed therein, and the
building is necessary to the offense only qua situs.
The court
thus held that Art. 21.09 C.C.P.
applied to real estate alleged
qua object of the offense, but not to real estate alleged only
qua situs of the offense.
To the extent in a case held to the
contrary, it is overruled.
Judges Onion, Clinton, Miller, and
Teague dissented.

NORPlAN BRADLEY,

899-83, Opinion on discretionary review, granted
on motion of the court: Judgment of C/A rev'd, cause
remanded to T/C with instructions to enter judgment of
acquittal, Judge Clinton, 2/27/85.

VOLUNTARY MANSLAUGHTER INSTRUCTION ERRONEOUSLY SUBMITTED TO JURY
OVER
DEFENSE OBJECTION--EVIDENCE INSUFFICIENT TO SUSTAIN
CONVICTION FOR VOLUNTARY MANSLAUGHTER--JUDGMENT OF ACQUITTAL
ENTERED:
D was prosecuted for murder and convicted by a jury of
the "lesser included offensen of voluntary manslaughter.
The
jury found two enhanoement paragraphs to be true and sentence was
set at life, prior to the 1983 amendment of Sec. 12.42(d)
P.C.
The State sought to establish an intentional murder.
The D
claimed self defense.
Upon review, the court found no evidence
to support an instruction of voluntary manslaughter, an element
of which is that the accused "caused the death under the
immediate influence of sudden passion arising from an adequate
causen (hereafter referred to as "sudden passionn). The evidence
April l98S/VOICFfor the Defense
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in this case did not prove "sudden passion" and thus the
instruction. havinq been timelv objected to. should never have
been given-to the jury.
while voiuntary manslaughter may be a
lesser included offense to murder, it is not necessarily so
unless'raised by the evidence.
When the evidence does raise the
issue of sudden passion, its negation becomes an "implied
elementn of murder.
Sudden passion is in essence a circumstance
surrounding the forbidden conduct, the existence of which the
State must refute beyond a reasonable doubt.

*

"Should the evidence raise 'sudden passion',
the absence thereof would constitute a 'fact1
which is engrafted upon the elements of murder
under Section 19.02, and must be established
beyond a reasonable doubt before a murder
conviction can be obtained.
A charge on
voluntary manslaughter becomes necessary to
authorize a conviction in the event a jury
finds the State has established all of the
elements of Sec. 19.02, but has failed to
establish the 'factv that sudden passion was
absent. "

t

The record showed no testimony from any source to indicate the D
became enraged, resentful, or terrified immediately prior to the
shooting. The fact that the evidence raised the issue of and the
court charged on the law of self defense would not entitle an
objecting accused to a charge on voluntary manslaughter unless
there was evidence that the killing occurred under the immediate
influence of sudden passion arising from an adequate cause.
Daniels, 645 S.W.2d 459. Thus, the court held that on the facts
of the case, voluntary manslaughter should not have been charged
as a lesser included offense of murder over the objection of the
accused.
The court could not resort to the rule that proof of a
greater offense will sustain a conviction for the lesser included
offense to justify the D's conviction in this case. As voluntary
manslaughter was not properly in this case, the evidence must
establish every element of Sec. 19.04 as an offense in its own
right.
Because the evidence did not raise, much less prove
beyond a reasonable doubt, the element of sudden passion in this
case, the D's conviction must be reversed and a judgment of
acquittal entered.
By footnote the court recognized that it was
not unmindful that this holding placed the court in the ludicrous
position of acquitting a D when there was sufficient evidence in
the record that he was guilty of murder.
But the court invited
the legislature to examine the possibility of enacting
a
mandatory legislation which would make sudden passion an issue of
punishment in a prosecution under Sec. 19.02, to be submitted to
the jury where raised and requested at the punishment phase of
the trial.
The court also emphasized that the disposition of
this case hinged on the fact that the D vociferously objected to
the inclusion of the voluntary manslaughter charge.
Had the D
failed to so object on the ground that the evidence did not
support the instruction, the court would have held the D had
acquiesced in the instruction and would have been estopped from
SDR-6
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raising the issue on appeal.
The author of the opinion also
carefully noted that any "benefit" to appellant Bradley in this
case was purely hypothetical.
"Having been proven an habitual
offender, he was destined to receive a life sentence regardless
of wh&her
convicted of murder or voluntary manslaughtern.
While this opinion has obvious value to the defense bar, it
should also be recognized that Judge Clinton, the author, was
joined by Judges Tom Davis, McCormick, and Miller (who also filed
a concurring opinion); but Judges Teague, Campbell, and White
concurred in the result only; and Judges Onion and W. C. Davis
dissented.
In other words, while Judge Clinton's opinion as to
the result reached was actually joined in by 7 members of the
court, only a total of four members of the court subscribe to
more than just the result and thus it is more properly a
plurality opinion, which in turn I think is a hint of more
developments to come in this area.

-

&UBREY_ YOUNGER, 550-84, Opinion on State's PDRG:
Judae Clinton, 2/27/85;

-

-

Conv.

aff'd,

, i n
''1
~RGUMENT THAT RECORD DID NOT REFLECT THE D EVER RECEIVED WRITTEN

NOTICE OF THE CLAIMED VIOLATIONS IN STATE'S MOTION TO REVOKE NOT
SUFFICIENT TO SHOW VIOLATION OF DUE PROCESS: C/A held that the D
was denied due process in a probation revocation hearing because
the record did not reflect that the D ever received written
notice of the claimed violations. The court first noted that the
problem in this case was simply that one could not find in the
record any papers showing that the D received or was served with
a Motion To Revoke Probation.
Technically, failure of that kind
of showing in an appellate record is not a denial of due process.
It is no more than a negative suggestion that the motion was not
served or received.
There were several procedural opportunities
available to the D to correct the deficiency the D now claims
denied him due process; yet the D in this case did not utilize
any post-trial procedure to make the record speak the truth about
that which is merely suggested. Herndon, 679 S.W.2d 520.

EX EAKlE CLINT WWARD, No.

69,167,

Relief denied, Judge W. C,

Davis, 2/27/85.
DEFERRED ADJUDICATION--EXTENT OF RIGHT OF APPEAL, IF ANY: As per
a plea bargain, D apparently pled guilty to burglary of a
building
and receixed deferred adjudication.
During the
probationary period, D was accused of an aggravated robbery.
Pursuant to a second plea bargain, D pled "guiltyn to the robbery
and "trueu to the allegations in the State's Motion To Revoke the
unadjudicated probation.
No punishment recommendation was to be
made by the State but the terms of the two offenses were to run
The
concurrently and the punishment was not to exceed 20 years.
court set punishment in each case at 12 years TDC.
April 1985/VOICEfor the Defense
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D contends that he was denied the right to appeal the judgment of
conviction for burglary. The court agreed. The D pled guilty to
burglary pursuant to a plea bargain.
I
His right to appeal is thus limited to
those complaints brought forth by pretrial
motions of which there were none, and those
matters
for which the court gave
its
permission to appeal.
Article 44.02, C.C.P.
To the extent he wishes to appeal the decision
to proceed to adjudication, he is barred by
Article 42.12 C.C.P.
Section 3d(bl.
That
section provides that, upon proceeding to
adjudication,
appeal
proceeds
as
if
adjudication had not been
deferred.
If
adjudication had not been deferred, applicant
would have had to seek permission to appeal in
the instant case.
The court would have been
authorized to deny the right to appeal; we see
no reason it could not do so in the instant
case."

...

D complained that the use
COURT FOUND PROPER USE OF MAGISTRATE:
of a magistrate to accept his plea to the motion seeking
adjudication and his judicial confession to the probation
violations alleged was in violation of Art. 1918c Sec. 4(b)
V.A.T.S.
In this case the magistrate took applicant's plea and
judicial confession and proposed a judgment which was adopted by
the court pursuant to Sec. 7(c).
Applicant insisted that the
magistrate's actions in receiving his plea and confession were
tantamount to presiding over a trial upon the merits, which is
specifically prohibited by Section 4(b). But what the magistrate
did in this case was no more than would have been done in
accepting a negotiated plea before the court pursuant to Section
4 (a)(1).
The court held that a hearing to proceed
to
adjudication is one of the other matters contemplated by Sec.
49(a) (6). Where the judgment of the court is an independent
action of the court and the magistrate parole is limited to
advisory and factfinding functions as provided by Art. 1918c, the
court saw no error in permitting the magistrate to preside over
the hearing to proceed to adjudication.
Judge Teague, in his
concurring and dissenting opinion, would have addressed the
challenge that Art. 1918c was unconstitutional.
Judge Teague
676 S.W.2d 104 (Tex. Cr. App. 1984) implicitly
noted that
held that as long as what is presented to a magistrate does not
involve contested issues and as long as the zecord reflects that
the regular district clourt judge approved what the magistrate had
done, then as applied the statute is not unconstitutional.

1~

u,

SDR-8

VOICEfor the Defense/April1985

WILLIAM TISDALE, No. 743-83, State's Motion For Rehearing:
Granted--Judgment aff'd, Judge McCormick, 3/13/85.
&-

KNIFE, BY MANNER OF ITS USE, WAS PROVED TO BE A DEADLY WEAPON:
The D entered a grocery store and eventually carried items to the
cashier. When the cashier opened the cash register, the D placed
his left hand over the cash tray.
The cashier grabbed his hand
and said "No", to which the D replied, "Yes" and produced the
knife, which according to a photograph in evidence, and the
The cashier
evidence itself was 7 inches in overall length.
backed up and the D took the money from the cash tray.
The
cashier testified that he felt threatened and was in fear of
death or serious bodily injury.
The court first distinguished
,-P
602 S.W.2d
272 and held that where a person uses or
exhibits a knife during the course of a robbery in order to
threaten or place another in fear of imminent bodily injury or
death, a rational trier of fact could find beyond a reasonable
doubt that the knife was a deadly weapon in the manner of its use
or intended use.
In this case the D's "usen of the knife was by
showing it to his victim.
The court disclaimed that it was
holding a knife was a deadly weapon per se.
PICHARD w, No. 493-84, Appellant's PDR: Conv. aff'd, Judge Tom
Davis, 3/13/85.
T/C DID NOT ERR IN FAILING TO CONDUCT A HEARING ON THE
EFFECTIVENESS OF DEFENDANT'S COURT APPOINTED TRIAL COUNSEL:
The
aggravated robbery of which the D was convicted occurred on
12/29/82.
The D was arrested two days later. The T/C appointed
counsel to represent the D on February 4, 1983. Between #arch 4
and May 24, the D filed 11 pro se motions, one of which was
entitled "Notice That The Defendant Will Not Accept His Attorney
Of Record And Request For Competent Counsel".
In the motion the
D alleged that he had many times: and unsuccessfully so attempted
to contact his court appointed counsel; that counsel refused to
file any motions as requested and was not investigating the case
or talking with co-defendants; and family members of the D had
talked with the attorney and believed he was incapable of
handling the case.
Another motion requesting the court to
relieve court appointed counsel was also filed.
On June 8 the
T/C held a brief hearing before calling the case for trial, at
which time defense counsel presented 3 of the 11 pro se motions
for ruling (other than the above motions).
After the State
rested its case, defense counsel made known to the court the D
wanted to address the court and was allowed to do so.
The D
asked if the motions that were not heard were in the record as
having been denied and the court responded in the negative.
The
D asked the court to have the motions entered into the record and
the court responded that the D was not co-counsel in the case and
that some of the motions were not timely filed.
The D now

April 1985lVOXEfar the Defense
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contends that the T/C should have held a hearing at that point on
the issue of defense counsel's effectiveness and that the failure
to do so constituted fundamental error.
&-

Previously the court has ruled adversely to a defense contention
that the T/C should have held a hearing on its own motion to
determine why a defendant was dissatisfied with
counsel.
Stoval&
480 S.W.2d 227; fLin9, 511 S.W.2d 32; Malcom, 628 S.W.2d
790.
Even if the court assumed that the D in this case had brought the
matter to the T/C1s attention, the D did not request a hearing on
the matter nor otherwise attempt to make a record to support his
contentions, as required.
In addition to making the court
aware of his dissatisfaction with counsel and stating the grounds
for
the dissatisfaction,
a
defendant
also bears
the
responsibility of substantiating his claimn. In this case
"Because appellant did not request a hearing, no error was
presentedn.

"...

PARTE PILLIAM Sk?AULDING,
Campbell, 3/13/85.

69,371, Relief

granted, Judge

PUNISHMENT IMPOSED OF A PRISON TERM AND A FINE WAS VOID: The D's
punishment, enhanced under Section 12.42, was set at 50 years TDC
and a $10,000 fine, in an aggravated sexual abuse case.
The
records showed that the State abandoned one of the two
enhancement paragraphs prior to the submission of the case to the
jury on punishment.
Section 12.42 does not authorize a fine in
addition to the enhancement of punishment.
Any jury verdict
assessing a fine in addition to enhanced prison time is void from
its inception. bog an^, 661 S.W.2d 957 fTex. Cr. App. 1983). Nor
can the matter be disposed of by permitting the Governor to
commute or remit a portion of a void judgment and sentence.

EUZ KUCHA, No. 201-82, Appellant's PDR:
Judge W. C. Davis.

Conv. aff'd, 3/6/85,

COURT'S INSTRUCTIONS DURING PUNISHMENT PHASE AS TO PRIOR OFFENSE
ALLEGED FOR ENHANCEMENT DID NOT INSTRUCT JURY ON RANGE OF
PUNISHMENT IF JURY FOUND ALLEGATIONS TO BE UNTRUE--BUT ERROR WAS
NOT FUNDAMENTAL IN VIEW OF EVIDENCE: The D, tried for aggravated
robbery, was found guilty of robbery. The indictment alleged two
prior convictions. Tlfe jury set punishment at 27 years TDC. The
charge instructed the jury on the range of punishment if the jury
found the enhancement allegations to be true lnot Less than 5
years nor more than 99 years or life under Sec. 12.42tb)I but did
not instruct the jury on the range of punishment if they found
the same to be untrue (not less than 2 years nor more than 20
years under Sec. 12.32).
The verdict form did not specify
whether the jury found the allegations to be true or untrue but
SDR-10
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stated only:
"We, the jury, having found the defendant guilty,
assess his punishment at confinement in the Texas Department of
Corrections for -n
The court held the charge to be erroneous
but qot fundamental error under Almanza L State, No. 242-83
(del. 2/27/85). The standard: whether the error was so egregious
and created such harm that appellant has not had a fair and
impartial trial".
The record at the punishment hearing showed
that the State proved through the use of a pen packet and
fingerprint expert that the D had been previously convicted as
alleged.
The defense counsel, during arguments, made passing
reference to the punishment range affixed to a second offender,
for charges to which the D had previously pled guilty; counsel
then continued to argue essentially that the jury should give no
penalty because the evidence in the case was insufficient to
prove the D had committed the robbery for which the jury had just
found him guilty.
In other words, the fact that the prior
convictions was not a contested issue at all in this case.

.

"Considering that the evidence of the prior
convictions was undisputed, uncontradicted,
and seem to have been taken almost as a
'given1 by the parties, we hold that the
failure of the court to charge on the range of
punishment if the enhancements were found to
be untrue, was not so harmful that it deprived
appellant of a fair and impartial trial.
If
the evidence of the prior conviction had not
been so strong, or if appellant had contested
it in some fashion, this issue would not be so
clear cut.
But, from the record it appears
that all parties, including appellant, assume
the fact of the prior conviction and did not
dispute its truth. Also, the prior was proven
beyond a reasonable doubt by the State.
In
light of the record we hold that the error was
not fundamental."

EQ.X MOSLEY,

No. 159,160,161-83, Appellant's PDR: Affld, 3/6/85,
Judge W. C. Davis.

T/C'S ERROR IN REFUSING TO DEFINE "BODILY INJURY" IN THREE
AGGRAVATED ROBBERY CASES WAS ERROR BUT NOT REVERSIBLE ERROR:
In
each of the 3 agg. robbery cases, the D was shown to have
threatened the C/Ws with death. The D objected to the failure of
the charge to include a legal definition of "bodily injury",
which is defined by statute and therefore should have been
defined in the court's charge.
The evidence as to the threats
and conduct of the D was undisputed.
Thus, the court found that
the jury could not have been misled by the omission of a
definition of bodily injury and the D has not shown how he was
harmed by the omission.
Thus, no reversible error under the
Almanzh holding.
April 1985/VOICEfor the Defense
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PUNISHMENT ARGUMENT OF DA, THOUGH CLOSED QUESTION, WAS NOT
IMPROPER:
Durinq the punishment phase the State called 3
'
S bad reputation.
The D called no
witnesses as to- the D
witnesses other than himself to prove he had never before been
convicted of a felony although he had been convicted of several
misdemeanors.
The prosecutor essentially argued that the State
had shown the D's reputation to be bad but that the jury had not
heard one good thing about the D, "Not a mother, not father, not
brother, not sister"; "No one can tell you anything good about
him, can they?"; "The defense has equal subpoena power and if
there had been one person that could say anything good about the
defendant, the jury would have heard it; if the defendant had a
good reputation he could bring witnesses to that effect."
The
objection to the comment that no one could tell the jury anything
good about the D was sustained and the jury appropriately
instructed although motion for mistrial was ovveruled.
Most of
the other objections were overruled.
The court held that the prosecutor was not arguing
that
particular witnesses existed but rather was emphasizing the D had
called no one, not even anyone close to him who might be expected
to testify in his behalf.
The inference was not that these
people actually existed, but that the D did not call anyone at
all to testify in his behalf.
"Viewed rhetorically and in the
context of the rest of the argument and evidence presented, the
more likely inference is that the prosecutor was emphasizing that
appellant did not get anyone at all to testify in his behalf to
say that his reputation was good in contrast to the State's
witnesses. While this argument presents a very close question as
to its propriety, we hold that in the context in which it was
said, it is not improper." The court distinguished McKenzie, 617
S.W.2d
211 (Tex. Cr. App. 1981) (a prosecutor may not create
witnesses and comment or speculate about what they would say).
614 S.W.2d 165.
Judges Clinton, Teague, and
See also
Miller dissented to the holding as to the prosecutor's argument.

u,

* * * * *
ANTHONY BONFANTI, NO.
Davis, 3/6/85.

64,086, Agg.

rape, Aff'd,

Judge W. C.

COURT'S INSTRUCTIONS ON AGG. RAPE NOT FUNDAMENTALLY DEFECTIVE:
Indictment charged the D with agg. rape specifically, nonconsentual intercourse by force and threats of death and serious
bodily injury.
The court's instructions enlarged upon the
allegations in the indictment, instructing the jury that they
could find the D guilty if they found either that the D had
caused bodily injury or that he had threatened death or serious
bodily injury as alleged.
Prior to U m r w a , this type of charge
would have required automatic reversal.
-_e,
599 S.W.2d 831.
However, under the &m=a
test, the court found that the error
was not so egregiously harmful that the D had not had a fair and
impartial trial, in view of the entire jury charge, the state of
the evidence, including the contested issues and weight of
probative evidence, and the argument of counsel. The court found
that the evidence of guilt was overwhelming and uncontradicted
SDR-I2
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and t h a t t h e D p r e s e n t e d no e v i d e n c e .
p r e s e n t any i s s u e a s t o b o d i l y i n j u r y .

J u r y arguments

did

not

* * * * *
EX PARTE J O D I E HILLIARD,
NO. 68,963, R e l i e f g r a n t e d , P r o s e c u t i o n
o r d e r e d dism'd, Judge W. C. D a v i s , 3/6/85.
D ENTITLED TO RELIEF BECAUSE OF SPEEDY TRIAL ACT CONTENTION:
The
D was a r r e s t e d on 8/13/78 f o r b u r g l a r y , and i n d i c t e d f o r b u r g l a r y
on 9/11/78.
On 10/13/78 t h e D was n o t i f i e d a h e a r i n g would be
h e l d on a v i o l a t i o n o f p a r o l e based upon t h e b u r g l a r y and t h e D

waived an o n - s i t e h e a r i n g and was s e n t t o TDC i n H u n t s v i l l e f o r
t h e hearing.
The h e a r i n g s c h e d u l e d f o r 11/1 was a c t u a l l y h e l d
A t t h e h e a r i n g on t h e D ' s
12/13 and it was a one d a y h e a r i n g .
motion t o d i s m i s s , t h e D argued b e c a u s e t h e s t a t e announced r e a d y
149 d a y s a f t e r h i s a r r e s t f o r t h e
f o r t h e f i r s t time on 1/8/79,
b u r g l a r y , t h e b u r g l a r y c a s e s h o u l d b e d i s m i s s e d under A r t . 32A.02
C.C.P.
The T/C r u l e d t h a t 59 d a y s s h o u l d b e e x c l u d e d , i . e . , from
Oct.
24, t h e d a t e t h e D was s e n t t o H u n t s v i l l e t o Dec.
21, t h e
d a t e t h e D ' s motion t o d i s m i s s was r e c e i v e d .
The S t a t e ' s announcement of r e a d y w i t h i n t h e s t a t u t o r y time
p e r i o d e s t a b l i s h e s a prima f a c i e c a s e o f compliance w i t h t h e
Texas Speedy T r i a l A c t .
The burden is t h e n on t h e D t o show t h a t
t h e S t a t e was n o t r e a d y w i t h i n t h e t i m e l i m i t .
Barfield,
586
S.W.2d
538.
I f t h e S t a t e announces r e a d y a t a t i m e
yithin
t h e a p p l i c a b l e l i m i t s and d o e s n o t s a y t h a t it was r e a d y w i t h i n
the statutory t i m e l i m i t ,
t h e n t h e burden i s on t h e S t a t e t o
p r o v e t h a t c e r t a i n times a r e e x c l u d a b l e under Sec. 4 of t h e a c t
a,
592 S.W.2d
s o a s t o bring t h e S t a t e within t h e time l i m i t .
620.
The f i l i n g o f a motion t o d i s m i s s d o e s n o t t o l l t h e time
limit;
r a t h e r , t h e S t a t e ' s announcement o f r e a d y t o l l s t h e time
under t h e s t a t u t e .
The S t a t e ' s sole argument i s t h a t t h e waiver
o f o n - s i t e h e a r i n g e x e c u t e d by t h e D and h i s s u b s e q u e n t t r a n s f e r
t o H u n t s v i l l e was a v o l u n t a r y act and r e l i e v e d them of t h e
r e q u i r e m e n t t o b e r e a d y f o r t r i a l w i t h i n 120 d a y s of t h e D ' s
arrest.
The c o u r t r e j e c t e d t h i s c o n t e n t i o n .
The c o u r t found
t h a t S u b s e c t i o n s 5 and 9 of t h e a c t d i d n o t a p p l y b e c a u s e t h e
r e c o r d c o n t a i n e d no e v i d e n c e t h a t t h e S t a t e e x e r t e d any e f f o r t o r
a t t e m p t s t o r e t u r n t h e D from H u n t s v i l l e f o r t r i a l o r t h a t t h e D
r e s i s t e d return;
and t h a t t h e r e was no e v i d e n c e t h a t t h e D ' s
confinement i n H u n t s v i l l e was a n e x c e p t i o n a l c i r c u m s t a n c e under
Subsection 10.
S u b s e c t i o n 1 p r e s e n t e d t h e most l i k e l y argument
f o r t h e e x c l u s i o n a s it p e r t a i n e d t o p r o c e e d i n g s which m u s t b e
i.e.,
competency h e a r i n g s ,
c a r r i e d out before a D can be t r i e d ,
p r e t r i a l matters,
etc.
The c o u r t ,
however,
stated that
n e c e s s a r i l y , Subsec: 1 c o n t e m p l a t e d two t h i n g s : r e a s o n a b l e d e l a y
and o t h e r p r o c e e d i n g s which c a u s e d t h e d e l a y i n t h e t r i a l o f t h e
case a t i s s u e . Taylob_, 666 S.W.2d 157 (Tex. App.
Houston 114th
District] 1984).
I n t h i s c a s e t h e S t a t e d i d n o t p r e s e n t any
e v i d e n c e t o show why a o n e d a y h e a r i n g r e g a r d i n g a p a r o l e
v i o l a t i o n p r e v e n t e d t h e S t a t e from b r i n g i n g t h e D back f o r t r i a l
w i t h i n 120 d a y s of h i s a r r e s t .
Ultimately,
t h e c o u r t found t h e
S t a t e f a i l e d i n i t s burden and o r d e r e d t h e p r o s e c u t i o n d i s m i s s e d .

-
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EVITTS L m y , No. 83-1378, Justice Brennan, 1/21/85.

is ENTITLED TO THE EFFECTIVE ASSISTANCE OF COUNSEL ON HIS
FIRST APPEAL AS A MATTER OF RIGHT:
The S.Ct. held that the Due
Process Cuase of the Fourteenth Amendment guarantees a criminal
defendant the effective assistance of counsel on his first appeal
as a matter of right.

k~~~D

In Evitts, while retained counsel filed timely Notice of Appeal
to the Kentucky Court of Appeals, counsel failed to file the
required "statement of appeal" when he filed the appellant's
brief and record on appeal, as required by a Kentucky Rule of
Appellate Procedure.
The C/A dismissed the appeal and the
Kentucky S.Ct. aff'd. Evitts next sought habeas corpus relief in
federal D/C.
The S,Ct. first noted that there was no challenge to the federal
D/C1s finding that Evitts had received ineffective assistance of
counsel on appeal, that retained counsel's failure to obey a
simple court rule that could have such drastic consequences
required this finding.
Thus, the S.Ct.
stated: "We therefore
need not decide the content of appropriate standards for judging
claims of ineffective assistance of counsel.
Cf. $ t r i c U YI
, 466 U.S. , 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984):
u,w n i q , 466 U.S. -, 104 S.Ct. 2039, 80 L.Ed.2d
657 (1984).

'.

Secondly, the S.Ct.
noted the stipulation by the parties in the
D/C that there was no equal protection issue in the case, that
the only issue was whether Kentucky's action in dismissing
Evittls appeal violated the Due Process Clause.
Thus, the S.Ct.
was limited in its inquiry solely to the validity of the State's
action under the Due Process Clause of the Fourteenth Amendment.
By footnote the S.Ct. observed that the stipulation was probably
entered into because counsel had been retained, not appointed.
Only
Chief Justice Burger and Judge Rehnquist dissented,
emphasizing that the Fvittg majority decision adds but another
barrier to finality and one that offers no real contribution to
fairer justice; and that the defendant may be entitled to court
appointed counsel at trial but surely not on appeal.

jSBBX V, FROCUNIER, No. 83-1761, Aff'd, Judge Politz, 1/14/85.
,
PERJURED TESTIMONY: D, convicted of robbery, contended the state
used perjured testimony.
Court held that to justify habeas
corpus relief on this ground, D must show the state knowingly
used perjured testimony.
Court found D failed to establish that
the prosecutor knew the witness was lying and in spite of that
knowledge, offered his testimony.
SDR-14
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SELF INCRIMINATION: After D picked out of line-up, he was taken
to the scene and forced to re-enact the crime for the benefit of
the
victim.
Although
the Court
found
this
procedure
uncommendable, in this case it does not reach constitutional
propottions because the D had been identified by the victim in a
1ine-up.
'
DELAYED WRIT: 19 year delay found unreasonable.

FITZPATRICK Y, pROCUNIER, No.
1/17/85 (Slip Op. 1857).

84-1225, Aff'd,

I.

Judge Politz,

DESTRUCTION OF EVIDENCE:
D contends that destruction of the
gs/ms computer printouts violated &a&.
Court is not persuaded
that the destroyed charts would have created a reasonable doubt
nor was there a showing that the prosecution was in any way
involved in the DPS policy of destroying the computer print-outs
upon completion of substance identification.

m,No.

SCHWANDER Y,
(Slip Op. 1881)

84-3444, Aff'd, Judge Hill, 1/17/85

TRIAL TRANSCRIPT:
D contends omissions from trial transcript
deprived him of the right to a meaningful appeal.
Since only
error raised on appeal dealt with improper witness testimony, the
Court found the record was sufficient for the purposes of D's
appeal.
INEFFECTIVE COUNSEL:
State court found D's attorney did
consult with him until the date of trial.
Court found thal
counsel had conferred with co-counsel on day of trial and had :
1/2 days during jury selection to discuss facts with D.
Counsel
not found ineffective

.

L WEBSTER, No. 83-4550, Aff'd in part, Rev'd in part, Judge
Randall, 12/26/84 (Slip Op. 1744).
SUPPRESSION:
(1) Multi-defendant case where transponder affixed
to plane loaded with marijuana.
One D contended transponder
order based on generally unreliable affidavit which did not even
demonstrate probable cause to believe plane involved in illegal
activity and authorized entry onto D's land without probable
cause to believe D involved in illegal activity with the plane.
D further contends that covert execution of warrant heightens
probable cause standard.
The Court disagrees relying on Dalia v. U.S., 441 U.S. 238 (1979)
and finds the circumstances required the covert entry into D ' s
property for purpose of installing transponder.

,

.

-

>
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(2) Another D challenged on appeal one of two oral statements, as
D, after spending the night
the fruit of an illegal arrest.
+.outside,
flagged down a police officer and requested hot coffee
and dry clothing.

The officer, after receiving instruction to pick up anyone in the
area, ordered D into his car and drove him to the county
sheriff's office for questioning.
The statement given there was
suppressed by the district court.
The Court found the D's consent to a ride for free coffee was not
a consent to custodial interrogation. Court found that D given
Miranda warning and subjected to a seizure of D~ma~ay
proposition
before probable cause existed for his arrest.
The Court further
found no attenuation as the D was in continuous custody, did not
consult with a lawyer, was not able to contact family or friends,
was not brought before a neutral magistrate, had likely been
without sleep for a lon period, and had already given one tainted
statement.
JURY MISCONDUCT:
Testimony showed that juror, on first day of
argument, announced that he thought Ds' guilty from day one and
if he caught them selling drugs to his kids, ke'd kill them. The
Judge upon learning of this interviewed each juror separately
(without participation of counsel).
Judge replaced offending
juror with alternate.
The Court after reviewing transcript of juror interviews found no
prejudice.

%

Note:
Other issue dealt with an indigent's right to have
witnesses subpoenaed at Government expense under Rule 17(b), Fed.
R. Crim. P. Court found D did not make threshhold showing on the
record that the 7 requested witnesses were "necessary to an
adequate defense. Court also found that fleeting view by jury of
D in handcuffs, coupled with D's failure to ask for cautionary
instruction is not error.
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continued from page I 0

Class C miidemeanor and I refused to agree in any way t o
enter a plea of guilty for any charge whatsoever.
The only thing I said I might do is that if I could figure
out a proper course I would agree to consider apologizing
to Fulbright and Jaworskiand Ronnie Earle for any inconvenience that I might have caused them in this process.
But I knew that I had not done anything wrong and i t was
not within me as an individual to say that I had done
something wrong when I knew that I had not.
And that is one of the problems that I would complain of
towards some defense attorneys. That is, because the system is so all-powerful there are some defense attorneys
that recommend that their clients enter pleas of guilty to
charges that they are not guilty of simply because of the
lack of financial resources or because of the danger involved in the system of going on and litigating the case.
Q. What is the effect on the office, not the individual now,
the office of Attorney General when the head of the office is under indictment?

A. Well, I think it is never advantageous to have an Attorney
General or any other public official under indictment. But
at the same time I think it is even less advantageous to
have that individual step aside when he is being forced
from office by a particularly powerful corporation or
some other special interest group as a result of attempting
to stand uo for what was rieht
from the State's point of
"
view or from the public's point of view. I felt that it
would have done more damage to my office and more
damage to the representation of the public had I stepped
aside because then it would have clearly ind~catedt o the
most powerful corporation in the State that the Attorney
General of the State of Texas could be forced from office.
And you have to remember, I don't know how many district attorneys there are in the state but any one of which
could have done exactly the same thing if they had chosen
to do so in front of a Grand Jury.
Q. You've been quoted in the paper as viewing the trial as
really a battle between big wealthy special interest groups,
particularly Mobil Oil Corporation, and you, for the people. Do you characterize the trial in those terms?

A. I think that the fight initially started from Mobil Oil's efforts to remove a trial judge there i6 Laredo. And they
hired Tom McDade to essentially be a hired gun for them
operating under the theory that he would do everything
he possibly could to remove that judge and thenif he damaged relationships in doing that, they would have another
attorney try the case if necessary and I think that his efforts just got carried away. Even to the point of thinking
that diminishing the reputation of the Attorney General

might be helpful. That's what started it.
Then of course Ronnie Earle fell into the effort by not
having the good sense to stay out of the fight between
some lawyers.

Q. I t has been said many of the jurors had made their mind
up before they started deliberations. What, in your opinion, was the turning point in the trial?

A. I suspect my testimony was the real turning point if there
was a turning point. I don't think the State ever presented
a case. The judge should have probably directed a verdict
in the case. But we didn't even make a motion for a direo
ted verdict because it was obvious that in these particular
circumstances and with this particular judge that he would
not have directed the verdict.
Q. What type ofjury were you looking for?

A. We were looking for a jury where they were from large
families, where they had either brothers or sisters because
of what was t o he tried in this case or where they had children themselves. We, of course, would have liked to have
more minorities or working class individuals on the jury.
We were not able to really get that. The prosecution
struck all minorities that were on the panel. So we didn't
have a choice from that perspective.
Q. You have defended and prosecuted. With your experience,
how does a defense attorney handle an outspoken client
like you?

A. Well, 1 think it depends on how much legal knowledge the
client actually has. When you've been through as many
trials as I have I have a pretty good sense of where I want
the trial to go and also the direction 1want the press to go
because of my political experience. I think that what you
attempt to do is set up the areas that you think could
damage the client if the client goes into them in the press.
And then I think, if you explain them carefully enough,
the client will understand those dangers.
Q. Did you follow your attorneys' advice concerning "press
statements?"

A. By and large I set my own direction in tne press relanon:
ships. But at the same time 1listened to Roy Minton and I
was careful not to discuss the actual evidence in the case
before that evidence was presented in trial. And then not
to go beyond the presentation of evidence, that is, to give
too much interpretation of it that in any way would rob
us of our opportunity to argue the case on closing arguments or to in any way tip off the prosecution that we
would be arguing in that form.
Tu ue continued. .
April 1985/VOICEfor the Defense
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In Awe of Titles
Most of us, admit it or not, are in awe
of htles. People with titles are looked
upon with reverence and are treated wlth
deference. Sometimes the title is not a
valid one and the the fraud is discovered
by accident. This feeling of awe as to titles is transferred to titles to bills enacted
by the legislature. We tend to accept the
titles to b a s without question and assume they are valid.
In Ex Parte &sp, 661 SW 2d 944
(Tex. Cr. App. 1983) the caption was declared unconstitutional. The legislature
prior to the Court's decuon in Crisp enacted another controlled mhstance
act.
~.~-~~~
This was H.B. 1191. The caption to H.B.
730 involved in Crisp was not specific
enough to give notice of its intent to
amend any part of the controlled suhstance act. H.B. 1191 ofterers a difeqn!
' . . . .
proposition.
~

~

1

A

by Louis Dugas, Jr. *

~

I

'

H.B. 1191
"An Act relating to the rewsion, retod~ficatlon and reenactment of subatantive and procedural laws. . ."

addresses the subject of revision of laws
in Art. 3 Sec. 43. The interpretive commentary to Art. 3 Sec. 43 states a revision
is a re-drafting and simplification of the
whole body of statute law. In American
Indemniiy (lo. v. City of Austin, 112 T.
239, 246 SW 1019, 1025 (1922) the Supreme Court declared:
"The Revised Statutes of thn state,
when once adopted, become the entue
law
.
... on the subieets thev uurnort to
cover. . ."
9

In the Session Laws, the listing in the
1
: alphabetical tables read:
Controlled substances
Revision of Laws
DrugsMarijuana, Controlled Substances
and Paraphernalia-Revision
of
Laws
2361
MarijuanaRevision of Laws

"

A

A

See also: W. R McCullough Life Ins. Co.
v. Armstrong, 158 SW 2d 585, 586
(1942-C.C.A.-Ft. Worth).
The Supreme Court gave the rule in
Ammencan
Indemniry v. Austin, supra:
"The Legislature has plenary authority
to revise, and may do so in its own

way and to any extent. . ."

The word "reuls~on"used m H.B. 1191
indicates the mtent of the Legslature to
include in this act entire control over the
On page 2361 the subject of the bill subject matter and therefore the act is
following is expressed:
complete mthin itself. American Indemnity v. Austin, supra; Attorney General v.
"Marijuana, Controlled Substances, Persell, 100 Mich. 170. 58 N.W. 839
and Drug Paraphernalia-Rewsion of (1894).
Laws."
The courts of Texas have adopted
rules in construction of leeislative acts.
The Constitution of the State of Texas These rules support the staiement above
-that the use of the word "revision" indi" Louis D u g ~Jr.
, is the President-elect cates the extent of the legislature.
of the TEXAS CRLMINAL DEFENSE
RULE 1: The Legislature is neverpreLAWYERS ASSOCIATION
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sumed to have done a useless act. Red
River National Bank v. Ferguson, 109
Tex. 287, 206 SW 923 (1918); Cameron
v. TerreU m d Garrett, Inc., 618 SW 2d
535, 540 (Tex. 1981); Hunter v. Fort
Worth Capital Corp., 620 SW 2d 547,551
(Tex 1981).
RULE 2: It is "
eenerallv
, uresumed that
every word m a statute is used for a purpose. Morter v. State, 551 SW 2d 715,
718, (Tex. Cr. App. 1977); Jessen Associates, Inc. v. Bullock, 531 SW 2d 593,
600 (Tex. 1975); Riverside Nat. Bank v.
Lewis, 603 SW 2d 169,173 v e x . 1980).
RULE 3: The words used in a statute
are the best evidence of legislative intent.
McGuire v. City of Dallas, 170 SW 2d
722, 725 (1943); Sabine Pilots Assn v.
Lykes Bros. Steamship, Inc., 346 SW 2d
166,169 (C.C.A. Austm 1961,N.W.H.).
RULE 4: The title affords means of
determining legislative intent. Missouri,
K & T Ry. Co. of Texas v. Mahaffey, 105
T 394,150 SW 881,883 (1912).
The effect of a revision of laws is to
repeal laws not included in the revision.
The recodification and reenactment of a
law has the effect of repeahng om~tted
matter. Therefore, there is no schedule of
drugs or definition of drugs m this rewsion. Neither is there a penalty group
classification. The act can be utilized in
marijuana cases as marijuana is named in
the revision but there is no definition of
marijuana.
How does a lawyer deal with this in
filing motions on behalf of his clients?
File a motion to quash the mdictment alleging there has been no violation of the
law alleged. As an alternative fde a motion alleging the act is unconstitutional
for concealing the true purpose of the
statute; for stating an altogether distinct
and foreign purpose which causes the title
to be deceptive and in violation of Section 35 of Article 111 of the Texas Constltution.
FinalIy, titles are to be read as one
would read an in&ctment: always lookmg
for the defect. One should always check
the pedigree of a statute, which means
read the title. There is nothing m a tltle
to awe about.

*

Board of Directors Meeting
December 15. 1984 El Paso

The Board of Directors of the Texas
Criminal Defense Lawyers Association
met in El Paso at the El Paso Marriott
Hotel, Saturday, December 15, 1984.
The board meetmg was called t o order
by President Clifton L. "Scrappy" Holmes.

I. ROLL CALL

meeting held in South Padre on October
7, 1984. It was noted that the minutes
did not reflect the presence of Chuck
Lanehart at that meeting and with the
understanding that they would be corrected prior to publication to reflect such,
the motion was seconded-carried.

VI. COMMITTEE REPORTS
Legislative
In the absence of the Chairman of the
Legislative Committee, Ed MaUett reported
on Legislative matters. I t appears that this
Legislative Session will be a very trying
one for criminal defense lawyers as several
bills relatmg to criminal law practice
were prefiled as of December 7, 1984.
Scrappy asked that members call David
Bires to volunteer to serve on the Legslative Committee.

Officers present: Clifton L. Holmes, 111. INTRODUCTION OF GUESTS
Edward Mallett, Jim Bobo, Louis Dugas,
Judge Chuck Miller and David L. BotsJr., Knox Jones and Charles D. Butts. ford of Frank Maloney's firm in Austm
Absent: M.P. "Rusty" Duncan 111 and were introduced.
Kwrry P. FitzGerald.
Directors present: hchard Anderson, IV. ANNOUNCEMENTS
Building Fund
Mike Brown, Stan Brown, Gene de Bullet,
Merrilee L. H m o n reported on behalf
Scrappy opened the meeting by anJr., Buddy Dicken, Bob Estrada, Tim nouncing the resignation of Buck Files of Charles M. McDonald. She stated that
Evans, Ron L. Goranson, Merrilee Har- and Fred Tinsley from the Board of the foundation is also operating on a fnm
mon, Jan E. Hemphill, Frank Jackson, Directors.
foundation.
John J.C. O'Shea, Jack Rawitscber, Larry
Continuing Legal Education
Sauer and Sheldon Weisfeld. Absent: Cecd V. FINANCIAL REPORT
Scrappy announced that the DWI SemW Bam, David R. Bires, Gene Caldwell,
Ed Mallett reported that the Assoc~a- inars held in McAUen and in Beaumont
Tony Canales, Allen Cazier, Joseph A.
Comors 111, Carolyn Garcia, Michael Gib- tion was operating on a firm foundation. were successful.
son, Gerald Goldstern, Jeremrah Handy, Ed also stated that the 1985 Dues StateRichard Harrison, Jeff Hmkley , James H. ments were mailed 3 days early this year Corrections and Rehabilitation
Bill Habern reported on giving staff
Kreimeyer, Arch C. McColl 111, George and there has been a good response alXcharmen, Richard Thornton, Robert ready. Bob Jones announced that it is members of TCDLA numerous newspaper
Turner, Dain Wh~tworthand Jack Zlm- also tlme to pay Fellow Dues to the articles and clippings related to TDC matEducational Institute for 1985.
ters such as stabbing deaths and sexual
mermann.
Associate Directors present: William
A. Bratton 111, Charles L. Caperton, Bill
Habern, Jeff Keamey, Chuck Lanehart,
Gus E. Wilcox and Bill Wischkaemper.
Absent: Christopher M Gunter, Grant
Rardeway, Sr., Harry Heard, Fred Rodaiguez and Jack Stnckland.
Past Presidents present: Thomas G.
THE AUDIO TAPES WE CLEAN UP COULD MAKE
t h r p e , Jr., Clifford Brown, Robert D.
THE DIFFERENCEJones, Emmett Colnn and Weldon Holcomb. Absent: Charles M. McDonald,
r Transform garbled sound recordings into intelligible communications
'Vincent W. Permi, George F. Luquette,
C. Dand Evans, George Gilkerson, Phll
Burleson, C. Anthony Friloux, Jr. and
r Expert audio recording testimony to support your case
PrankMaloney.
0 Complete audio tape analysis to identify evidence of tampering
Guests and others present: Laurie '
Ramm, Meetings Coordinator; Wance
CONTACT US FOR IMMEDIATE SERVICE
NeUe, Membership Coordmator; Judge
ChuckMiller and David L. Botsford.

Guilty o r
NOT ~ u i l t y ?

11. APPROVAL OF MINUTES
Scrappy Holmes entertained a motion
to approve the Board minutes of the last

Parasound Communications, Inc.
2 6 3 1 Clay Street, San Francisco, CA 94115
(4151 563-0202
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abuse for them to arrange and have avail- made to the Building Committee. Jim re- Work is currently bemg done to make
ported that research was being done on necessary Grant adjustments which will
a w o r members' mformation.
the CPT accounting package. He wanted enable the transfer of assets to TCDLA.
authority to purchase $1500 worth if a Motion made for approval to be given to
Membership
Jan Hemphill announced that forty was feasible and ifthe Association decides the Executive Committee to proceed m t h
members have joined TCDLA since July, to go with the CPT word processor. If it plans-carried.
Scrappy reported to the Board that
1984. Jan also mentioned that newly is decided that it is the best, it will be
prmted applications were avatlable at the purchased and the Association will only Mr. Jones will be sworn m as District
TCDLA headquarters office.
contract with our current accountant Judge of the 167th m Austin. According
David
Erickwn
for taxformsand auditmp. to the bv-laws. Mr. Jones will no loneer
-Office Procedures
-.~~~:~.
- be ekible for' members hi^ in the AssoJim Bob0 reported that employee in- JpIIng 1r1p
ciat~on;however, he will always be on the
Tom Shatpe reported on the combinsurance was approved through the State
Board of Directors as a Past President.
Bar of Texas. The Office Procedures com- mng of the Spring Trip and the Past Pres- Bob spoke briefly on his fondness of
mittee revised a pohcy manual for the dent's Seminar to be held in Las Vegas TCDLA and thanked everyone for their
TCDLA staff. This manual was presented at the Dunes Hotel. Room rates will be support over the years. A round of apt o the Executive Committee for approval. $48.00 single or double. The two-day plause was given in appreciation of Bob's
With a few minor changes, the manual seminar will caver Criminal Law and Pro- efforts.
was approved. Several other office matters cedure and State and Federal Court. The
presented to the Board such as the pur- speakers will be Past-Presidentsof TCDLA. VIII. NEW BUSINESS
chase of coffee for staff members, the The registration fee will be $150, proceeds
After a brief Executive Session, Bob
purchase of an answering machme for the to go to the Educational Institute Airline
Jones
proposed that all TCDLA employees
information
was
discussed
and
will
be
home office, contracting for routine
receive a generous Christmas bonus in
dec~ded
upon
the
most
favorable
rates
obmamtenance such as extermmafig, airappreciation for all they've done.
condition in^ and heating, plumbing and tainable.
electrical were voted and approved. Jnn
M.ADJOURNMENT
announced that a formal proposal to add VII. SPECIAL REPORTS
Scrappy Holmes made a motion to
Bob Jones reportedon the Grant status
lighting to the outside of the north and
adjourn.Motim
carried.
of
the
Criminal
Defense
LawyersProject.
west sides of the home office would be

..~~!
~~

HARMLESS ERROR

bation, testified thnt he had never
before been conv~ctedof a felony,
and
the Court charged thejury relaS.W.2d 262 (Tex.Crim.App. 1976).
tive
to it bezng m the~rdiscretion
In Johnson v State, 660 S.W.2d 536
to place Appellant on probahun m
(Tex.Cnm.App. 1983),theCourt of Crimthe event that it not fuc punishment
inal Appeals spec~ficallymentioned the
in
excess of ten years. Counselfor
Appellant's prior criminal record and foAppellant
m hrs argument asked that
cused upon the punishment assessed.
the punzshment be probated . . .
Likewise, m Clemons v. State, supra, the
/T/he Legislalure has fuced the
Court specifically mentioned that "appelminimxm punishment for this oflant had not been conv~ctedof any crimfense at f i e years. In addition, it is
inal offense at the t i e of t b ~ trial"
s
and
provided that one /who/ has never
considered the punishment assessed in
before been convicted (of a felony
light of the possible range of punishment,
ts elrgible for probatton @ punzshnoting that,
ment does not exceed ten years. In
[ti he question is whether or not we
light of these facts, we arc not left
can say that this evzdence was harmfree to speculate that the error. . .
less beyondareasonabledoubt grven
,had no effect on the punzshment
the number ofyears assessed by the
assessed by thejuv.
:......
IU'Y.
Imzng v. Slate, supra, at 6. It seems that
Ckmons v. State, supra, at 572.
error is not harmless if the sentence imLnlming v. State, supra, the
re- posed by the jury exceeds the minnmm
cited the range
pumshment for the sentence provided by law, or an ehgible
offense involved, and noted that.
Defendant is denied probation. Cf. Clemuns v. State, supra; Iming 2. State, supm.
Appellant made a motion for procontinuedfrom page 7
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In Summary:
1. Prejudice or harmless error is not &
question of the sufficiency of the endence.
2. The focus of Appellate inquiry
should be on the character and qualrty of
the tamted endence as it relates to the
untainted endence and not just to the
amount of untainted evidence.
3. The test for harmless error 1s whether the error could have poss~blycontributed to
a. the connction, or,
b. the sentence assessed by the ju*.
4. Harmless error renew requires a
consideration of the criminal record of
the Appellant and the sentence m relation
t o the range of punishment prov~dedby
law.
5. Before error can be deemed harmless. the A~denateCourt must be able to
deciare a l&ef that it was harmless beyond a reasonable doubt.
Although the appellate court may find
no harm, the ruling will sting. Perhaps
these notes wfll at least provide amrnuution for your Motion for Reheanng.

New Members
. MEMBER

ENDORSED BY

AUSTIN
Sheila Enid Cheaney
Blake K. Jensen

Larry Sauer
Etta Warman Hmes

DALLAS
Linda J. Ham
Ruth Diane Lawn

Jeanne B. Kitchens
Kerry P. FitzGerald

EDINBURG
Desiderio Trevino, Jr.
FORT WORTH
Terry M. Casey
Pete Gilfeather

MEMBER

ENDORSED BY

LA GRANGE
Richard W. Schultze
ODESSA
J. Roderick Price

Joseph A. Connors & Art Keinarth

Jeanne B. Kitchens

Joseph A. Connors, LI1

PASADENA
John Emmett Crow
E d ~ t hRoberts

David R. Bires
Robert J. Montgomery

Art Brender
Tim Evans

RICHMOND
Steven John Gilbert

Clifton L. "Scrappy" Holmes

BARLINGEN
James P. Grissom
HOUSTON
Angelica Landa
Leon Radinsky, Jr.
Jim Skelton

L. Aron Pena
Charles L. Caperton
David R. Bires
David R. Bires

SAN ANTONIO
Ted Arevalo
Steven John Berry
James L. Bruner
Mark Stevens
David L. Willls

Charles L. Caperton
Cecil W. Bain
Cecil W. Bain
Cecil W. Bain
Frank W. Conard

FORENSIC ASSOCIATES

Forensic Science News

Providing complete support to attorneys in all aspects of scientific
and investigative matters for civil
and criminal litigation.

female homicide victim. Comstent with
normal mvestlgative protocol, photographs and casts of the hitemarks were
made and swabbmgs were taken for possible blood groupings.
Later, x suspect was identified. Interestingly, he wore tight-fitting dentures.
Investigators made a model of the suspect's upper denture and this was then
directly compared with the bitemarks on
the woman's breasts.
, The accurate companson of the suspect's upper denture and the marks on
the victim's breasts resulted in a conviction.
Lesson t o be learned: throw your
teeth away with the gun.
See: McFarlane, "Bitemarks Made b y
Brtemark evidence is becoming increasDenture
Teeth-A Case Study." Gzfz, Soc.
bxlv
uouular.
hut
here's
a
new
one.
Bite-marks were discovered on the breasts of a Forensic S d J., 17:62 (1984).
rn

Areas mclude, but are not hmited
to, firearms ldent~ficationand funct~onah~lrty,fire cause and origin
investigat~on,laboratory identificatlon of fire resldue accelerants,
accident reconstrucfion, DWI or
alcohol related matters, trace evidence, serology, drug analysis,
engine oil contaminant studies,
wood shingle damage determinations, latent prmts.

..

Full time full service private crime
laboratory.
FORENSIC ASSOCIATES
P.O. Box 64561
Lubbock, Texas 79464

(806)7943445
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by Walter Boyd
and Allen C. Zsbell

Talk abont an "out of time appeal."
The Texas Senate passed a resolution apologizing to the family of Mrs. Chipita Rodriguez who was indicted, tried and hanged
in one day back in 1863. They moved
that docket in those days! . . . On the
other hand, inmates on death row, complaining that their appeals and wnts take
so long, are filing Motions to W~thdraw
their Appeals,
Thomas S. Berg and Mac Secresf
pulled a hot one out of the fire when
they got asnot guilty" for a former Alice,
Texas, pohce officer who had been mdm
ted for a death-resulting federal cnril
rights nolation. Secrest has worked on
this case for four years. Berg is a very able
Federal Public Defender for the southern
District of Texas.
Richard Baraas and Stwhen Suumen
"
have st~rredthings up m Pecos County,
domg "radical things" such as making the
system inform each defendant of his right
to counsel and his right to trial by jury.
Before they came to town, no misdemeanor jury trials for 15 years. Dallas Times
Herald featured theu story in February
10th issue . . Seen on the defense side m
Judge Don Morgan's court (212th Galveston) was long-hme prosecutor, David Wal.
ker.
Interestmg case in Conroe, Texas. Woman gained quite a few pounds while
shopping in a supermarket. When arres-

.

.

ted, a 12-pound piece of meat drops out
of her pantyhose. Some referrmg to it as
the "rump roast caper" . . V~cesquad
cleans up Houston by a prostitution-st~ng
operation; they arrest ministers, lawyers
and doctors among others. Vice officers
clalm that robberies go down when prostitutlon raids are successful. No wonder,
the police are picking up aU the potential
victims. . .
Former Justice Henry Dowle, recently
ret~redfrom the 1st Court of Appeals,
passed away in Houston . . . If you have
wondered what the F. represents in l?
LeeDuggm, Jr., (justice, 1st Court of Appeals), "Hearsay" has learned that h s son
Fitzhugh Lee Duggan, III has been accepted to West Pomt . . What's happening in
North Texas? Judge Sam Houston and
Ju& Tom Thome have switched to the
Republican Party. Thorpe was m a runoff as a Democrat for the Court of Criminal Appeals in 1984 sgainst Judge Bill
White.
A TDC Inmate thought he had the perf ~ c plan
t
for doing his stretch in federal
prison, rather than TDC. He wrote a letter threatening to hire a int man to kill
President Reagan and another letter
threatenmg the life of US. District Judge
W&r E. Hoffman of Virginia. The letters contained the inmate's return address!
US. District Judge Norman Blacl( spolled
the plan by ordering him to serve two

.

.

-

years in the federal pen after he serves his
state sentence (20 years) . . .
Writ wrlter Paul Privett is down on
crime. His car was broken into whle Prive n was busy briefing the law for David
Bires. He says robbers are much more personable; they deal one-to-one.
They say it's true. One House Bill
(1034) would requlre a defendant to pay
$5,000 if h ~ appeal
s
of a felony is unsuccessful and $1,000 if his appeal involves a
misdemeanor. Have not heard whether
the State has to pay a sinnlar amount if
the defendant wins.
"Almanza the Terrible" (See Judge
Teague's concurnng oplnion in Kucha v.
State, decided March 6, 1985.) IS not as

I

ASSISTANT FEDERAL PUBLIC
DEFENDERfor the Western District
of Texas, position in San Antonio.
See 18 U.S.C. 53006A. Must be bilingual (in Spanish), and be licensed
for at least one year. Federal crirninal trial experience preferred. Resum6 or Standard Form 171 to
Lucien B. Campbell, Federal Public Defender, 727 E. Durango Blvd.,
B-138, San Antonio, Texas 78206.

&ad as Asbestog the Horrible. Seems that
Environmental Protection Agency i s closmg down the Supreme Court Building for
erght weeks beginning in August due to
asbestos dangers. "Hearsay" learned that
Judge Teague proposed in conference
that the judges have ladder8 installed up
to their offices so that the work could go
on, which proposal drew guffaws similar
to the reaction to some dissents. Judge
Clinton was afraid that the entrre Court
might be arrested for burglary. "Hearsay"
believes the Court should do as-bee-tos
they can.
"Hearsay" has learned that some justices on the Courts of Appeals are concerned when lawyers do not file a P.D.R.
when there is a dissent. Maybe the rules
should allow a justice on the Courts of
Appeals to fde a P.D.R. w k n he or she
believes the issue warrants review by the
Court of Criminal Appeals.
The Huntsville Crimrnal Advocacy
course was another suocess. Thanks to
Jeanne Kitchens who strim for quality
programs. Bill White and Bill Allison were
course directors and demonstrated direct
emmination. Tim Ewans and Stuarf Kinard did the cross examination. Jock
S M m d demanstrated prosecutorial
voir dire dirty tricks. Robert Pelton and
Jim Skelton stayed the week. Fortyeight
(483 students attended the week-long
course. Faculty members included: WiL
ham P. Allison, Steve Brimin, Honorable
Charles Gunpbell, John Dietz, Siuart Kinard, Honorable Chuck M~ller,E G. "GerrymMor&s,HonorableStephen W. RusseIL
Dawiri Sheppard and Willam White of
Aushn; Honorable Richard L. Wilcox of
Canyon; Douglas Tinker of Corpus Christi; Richard A Anderson, JM Hemphill,
Jeff Keck and Kris Weaver of Dallas; M.P.
" R w y " Duncon, N and Alan Levy of
Denton; T3n Evans and Jack Stri'rklmrd
of Fort Worth; John Ackerman, Honorable M w Bacon, Barbara Baruchn Grant
U. Hardeway, Robert 0. Pelton, Jim
Skelfon and Kenneth Splvks of Houston;
Donald C Adams of Irvmng; Honomble
J.Q. Warnick, Jr., of Lubbock; and Rob.
ert G. Esnada of Wlchita Falls.
Send us news an6 information about
what you've heard m your area to 202
Travis, Suite 208,Houston, Texas 77002.

A 1047 SQ. FT. TOWNHOME
ON THE GULF COAST
FOR THE PRE-CONSTRUCTION
COST OF $58,500.
The pre-construct~onprice will be available for a hm~redtune
Maison de la Mer. Beautrful townhomes set on a beachfront paradise,
each w ~ t h2 brdrooms/2 baths and over 1,040 square feet-even a
washer and dryer. A private vacation retreat or a profitable investment
for thr drscrrmtnating professtonal at a remarkable value at $55.87 per
square foot. A sound investment at $58,500 fbr pre-consttudtion.
Another outstanding development wirh the trusted name of Libkq
Homcs, San Antonlo's highest rated home budder.

Developed by Musrang Joinr Venture.
For information contact oIy?np~
Properties,
5707 IH 10 West, Suite 260, San Antonio, T w s 78201
51W732-2510 or 1-800-732-2510
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Celebrate the founding of the
TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION
June 6, 1985
7:30 PM.
LOEW'S ANATOLE HOTEL
DALLAS, TEXAS
$50 Per Person

FOR RESERVATIONS:

NO. OF YICKEI'Y:

AT 550 PEll PERSON. TOTAL ENCLWX):

MAIL TO:
Texas C~iminalDefense Lawyers Assoaation
600 W 13th St.
Austm, Texas 78701

$

TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION
600 West 13th Street
Austin, TX 78701
(RETURN POSTAGE GUARANTEED)

1

TEXAS CRIMINAL DEFENSE LAWYERS
ASSOCIATION
MEMBERSHIP APPLICATION
(Please print or type)

Some of the best legal minds

I

. . .in this

:
I
I
I

!
I
I
I
I

NEW MEMBER APPLICATION
RENEWAL APPLICATION
NAME

I
I

I
I
I
I
I
I

(To appear in Membership Directory)

state already belong to the Texas Criminal Defense
Lawyers Association. We believe we have now the best Criminal Defense Bar in the United States. We maintain that level
of excellence by continuously seeking out new minds, new
energies. Therefore we want YOU. . .if your legal and personal
philosophies are compatible with our purposesandobjectivest

--

MAILING ADDRESS
CITY
STATEZIP
BUSINESS TELEPHONE (-)
TELECOMMUNICATIONSACCESSIBILITY:
Y E S N O TELECOMMUNICATTONSPROTOCOL- N/ABAR CARD NUMBER
NAME
(Asrecorded on

0

I
I
I
I

State Bar Card)

I
I
I
I
I

TITLE FOR SALUTATION:
(Mr.) ( M r s . ) ( M s . )
BAR DATE: Month

Year

PROFESSIONAL ORGANIZATIONS: (Current)
Local
County
State
National

I
I

I
I
I
I

0

AREAS OF SPECIAL INTEREST IN CRIMINAL
LAW (Certification not required)
CERTIFIED CRIMINAL SPECIALIST:
Y E S NORESIDENCE TELEPHONE (-)

0

I

Have you ever been disbarred or disciplined by any
bar association, or are you the wbject of disciplinary
action now pending?

:

ENDORSEMENT
I, a member of TCDLA, believe this applicant to be a
person of professional compciency, integrity, and
good moral character. The applicant is actively engaged in the defense of c~iminalcases.
Date

Effective: January 1. 1982

!

Voluntary Sustaining dues (VSI. . . . . . . . .$300.00
Sustaining dues ISUS) . . . . . . . . . . . . . 200.00
Dues for members in the firm of
a sustaining member (SMF) . . . . . . . . . .
50.00
Members admitted to practice: ( M E M I

I
I
I
I

:
I

I
I

I

I

(Signature of Member)

(Print or Type Member's

I

Name)

I
I
I
I
I
I
I
I

I
I

Moil lo:

Texas Criminal Defense Lawyers Association
600 Wesl 13th Streel
Austin, Texas 78701
(512) 478-2514

ELIGIBILITY AND DUES

t

I

(Signature of Applicant)

~~

I
I

I

Date

To provide an appropriate state organization representing those
lawvers who are activelv
~~-. eneaeed in the defense of criminal cases.
To protect and insure b y role of law those individual rightsguaranteed by the Texas and Federal Constitutions in criminal cases.
To resist proposed legislation or rules which would curtail such rights
and to promote sound alternatives.
To promote educational activities to improve the skills and knowledge of lawyers engaged in the defense of criminal cases.
To improve the judicial system and to urge the selectionand appoiutment to the bench of well-qualified and experienced lawyers.
To improve the correctional system and to seek more effective
rehabilitation opportunities for those convicted of crimes.
To promote constant improvement in the administration of criminal
justice.
ADVANTAGES FOR REGULAR MEMBERS
TCDLA Membership Directory-referrals to and from criminal defense Iawyers in over 100 Texas cities.
Outstanding Educational Programs-featuring recognized experts on
practical aspects of defense cases. TCDLA and the State Bar annually
present many seminars and courses in all parts of the state.
TCDLA Brief Bank service.
Publications, including the monthly VOICE for the Defense withits
"Significant Decisions Report" of important cases decided by the
court of criminal appeals and federal courts.
Attorney Generalk Crime Prevention Newsletter. Summaries of latest
court of criminal appeals cases available t o private practitioners only
through TCDLA's group subscription, included in dues.
Organizational Voice through which criminal defense lawyers can
formulate and express their position on legislation, court reform,
important defense cases through amicus curiae activity.
Discounts and Free Offerings for publications of interest to criminal
defense lawyers.
Research service available i t a reasonable hourly rate; messenger
service in Capitol area

:

2 years or less .
2 - 5 years . . .
5 0 r more years

...............
...............
...............

Affiliare:
Persons in careers which contribute to
defense of criminal cases, e.9.. law proferrorr, are
elibible for affiliate membership upon approval of
the application and receipt of the annual dues.
Affiliate dues ( A F F l . . . . . . . . . . . .
25.00
Students: Those regularly enrolled in a law rchool
in Texar are elibible for student membership.
Student dues (SDM) . . . . . . . . . . . .
20.00

TEXAS

I
I

CRIMINAL

I

LAWYERS
ASSOCIAm

I

I

50.00
100.00
150.00

~

NEW from Knowles Law Book Publishing Inc.

TEXAS CRIMINAL
DEFENSE FORMS ANNOTATED
by W. V. Dunnam, Jr.
All needed State and Federal Trial,
Appellate and Ancillary forms
Annotated with pertinent
technical points, all in one book
Including SPECIAL TREATISES on
trial of

D.W.I. (1984) and DEATH PENALTY cases

"No lawyer should try a D.VV: I.hereafter without this book's
D.N I. treatise in front ofhim and none should be allowed to
try a death penalty case without the death penalty treatise."
Charles M. McDonald
Former President of TCDLA and
The Texas Assac~at~on
o f Certifked Crimmal Law Spe~~allsts

'%is book will save the Federal
Practitioner countless hours o f
pretrial. trial andappellate work."

"Most of the forms in the book
have annotations which amount
to as complete and up to dare a
brief on the subject as you can
find anywh~re. The book will
reduce the time expended in
criminal matters a t least 75%"

Frank D. MeCown
Former U S. Attorney,
Northern Dist. Texas

W.T. Phillips

"Ibelieve full use of this book
by the defense will result in a
reversal o f any conviction had
in the vast majority of cases."
Ward Casey
Former D.A., Ell~s,Ca.
Chef Felony Prosecutor McLennanCo.
and Tarrant Co. Crim. Ct. No. One

Former Judge, Texas Court of
Crrminal Appeals

Order your copy TODAY!! SAVE 15%of the Purchase Price when you send your check with your order!!!

.------------------------------------------------x-------.
Please send me -copies
of
TEXAS CRIMINAL DEFENSE FORMS ANNOTATED

. ...... .. ... $
Plus $6.41 tax per book . . . . . . . . . .$
lorat . . . . . . . . . . . . . . . . . . . . .
@

$125.00 each
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Any supplementation issued within six (6) months of
purchase will be sent at no charge. My order includes
upkeep service, such as supplements, revisions, split
volumes, or additional companion or related volumes.
A t any time, I will be free .to cancel or change my
'bkeep services.
Send check to:
KNOWLES LAW BOOK PUBLISHINO, INC.
P.O. Box 18069, Fort Worth, Texas 761 16
(817) 282-6764

