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M.P. ''Rusty" Doncan III

Over the past several years the state
grand jury system has been the subject of
much criticism. The scope and extent of
these complaints are apparent by the legw
latwe efforts to alter some of itsmore estabhshed practices.
In response to h ~ sown mdlctments,
Senator Carl Parker @-Beaumont) has
madegrand jury reform apersonalproject
dunng this legislative session. From all
appearances IS efforts may proveworthwhfle. Two of the changes that have some
chance of success will he the right to have
an attorney present in thegrand jury room
during a suspect's quest~oningand legislation to require a grand jury, other than a
subject grand jury, to indict one for ag-gravated -periuw.
" The grand jury, at common law, served
as a bamer between the king and the
rights of his subjects. Essentdy, its porpose was to protect the crown's subjects
against oppression from unfounded cnminal prosecutions. The grand jury system
was adopted in t h ~ scountry with that
fundamental purpose in mind.
Now, however, the effectiveness of the
grand jury to achieve its basic purpose is
being questioned. In adhtion, an issue of
possfh$ greater significance, converse to
the recognized purpose of the grand jury
system, has arisen. That is, grand juries
being manipulated in such a manner to
prevent rather than instigate prosecutions.
Last year, in Fort Worth two young

p o k e officers shot and killed a black boy had used its influence on the grand jury
who they,said was trying to get one of in such a manner to effectuate its decithe officers' guns. Durmg the shootmg a sion to no-bill the police officers.
fifteen-year-old friend of the deceased
Without passing judgment on the mershot one of the officers m the ankle. its of the comments, insofar as criminal
Later, the fifteen-year-old was certified as defense lawyers are concerned, to quote
an adult, charged and mdicted for at- the t ~ t l eof an old song: 'What's Newl"
tempted capital murder. The allegations
The manipulation of a grand jury is
of unlawful force by the pohce officers normal. It is an accepted principle that
were referred to the grand jury.
under our grand jury system, in almost all
In response to a demand from the cases, d a prosecutor wants someone inNAACP, the District Attorney agreed to dicted that person w11 be indicted. Also,
have a representatwe of the NAACP mon- if the prosecutor doesn't want someone
itor the presentation of evidence. The indicted that person won't be. Consetwo police officers were no-billed.
quently, prosecutors and crinunal defense
Shortly after the no-bfl, the DA d ~ s - attorneys don't really understand the
missed the attempted cap~talmurder case furor, except someone publicly got
against
the young- black man.
caught with his nants down and it was
recorded.
This IS where the story really gets inHow do you remedy possible injustices
teresting. The officer who was shot, indm
of
the grand jury? You dodt-it's too
nant at the DA for dismissing the prosebroke
to fix.Texas should come into the
cut~onagainst his "assailant," wanted to
twentieth
century and use felony infordiscuss the case with Tim Curry, the District Attorney. Armed with the ever- mations with the right to a valid prelimipresent micro-cassette recorder, the offi- nary hearing-not the perfunctory examcer recorded thelr entlre conversation and inmg trial. Save the grand juries for special
then released it to the Fort Worth Star- cases, such as investigations into political
crimes or death penalty cases.
Telegram
One benefit that has eome fmm SenaIn their conversation, Mr. Curry is tor Parker's experiences and Mr. Cuny's
quoted as saying that he had done the of- comments is that maybe the public has
ficers a favor in getting them no-billed drscowred that the grand jury is about as
and that he just wanted to "shut up" the independent as a Puritan's wife.
black community. Some interpreted his
comments to mean that the DA's office
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For fhi~last shot at a "president's mes. ever 51% of the vocal populace desires at
sage" I had planned some folksy farewell, any given time.
Our profession is born of a stad PhilMaybe a little hmespun hwnor woven
into a letter of thanks to you, l'CDT;A osophy . h y e r s , for centuries, have
members, for the oppoportunity to have been reluctant to adopt new approaches
semd as your President. 1 am thankful, to the law, particdlarly in matters involvand I hope I've at least kept the ship rea- ing civil rights and individual liberties.
sonably on course. But, I won't haw the UnJike our cousins iu the field of mediopportunity to draft the witty proxe to Cine, we've found no need for plastic
express aL1 that. Why? Because I've been hearts or artificial stimuli. We've been conreading recent opinions agam, and they've tent toease into syarematic chahge, guardade me mad, again...and wotried. Yes, mag against radicalization of practice and
?m worned about a system of justice that procedure. Conservative? Yes, and for
has only recently told us that there is a good pufpose. When a citizen's behavior
new &am in the law-that is, that we as LB result in the deprivation, by authorlawyers, cowselors, defenders of the ciri- ity, of his life, liberty and property, our
zen accused, cannot involve a client's o m - approach to guch penalties must be one
stitutional rights in his defense without faot behind the ather.
first securing his specific consent to so
~ u t now,
,
we find our result-oriented
protect hi constitutional rights! Yes .
courts far mote intent on 'feveTsing
I'm worriqd about murts that only recent- trends" and ''e$tabliShing policy" than in
ly decided that citizens in Texas can no inteIleetua11y and deliberateb applying
longer turn to the protection of the Chat thelaw. Wefind ultitilate sillfness i n j e e s
Writ to correct obvious errors in a trial who,out of one side of their mouths, critunless that error was first pointed out on i&e a decision as too liberal or too broad
an original appeal. Does that not, in ef- an inteipretationof aparticular1egalstanfed, suspend the Great Wrlt in all but un- dard, and from the other side, at a later
date, precisely that same decision as limwn8equentialmatters7
I'm worried that our system ofjustice iting that legal standad. We find avid
has fallen prey to the gods of fad and fa- S t a t e Rights proponents holding that
oy. Just as impressianable teenagers might United States Supreme Court Decisions
seek to serve the gods of fashion, heeling interpreting the Federal Constitution aye
before the Mighty Vanderbilt, or the Om- determinative of a citizen'$ rights under
nitlotent Polo, our courts seem to Pay simiIw State Constitutiad or statutory
homage to Law and Order and ~ublicit$ provisions. Do they believe we cannot
We seem to have forgotten the overwhelm see through that inconsistency of phfiing need for precedent inour system, and osophy? They ate simply sacrifsing prewe have turned, instead, toward policy. cedent t o secure a policy. Like curbside
And, that p ~ l i c yseems to f i o w what- artists, smearing their garish acrylics over
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brushed black velvet canvases, without regard for form or substance, seeking only
to satisfy the current market., a puffy
nude une day and a movie star the next,
our coutts are producmg a hodge-podge
of legal literature, bent on correcting current political or societal ills, but regardless of preedent on lohg range purpose.
Because those ills are so transitory, the
decisions seeking to meet them must be
transitory. Ultimately the courts must
meet themselves going the other way.
When that begins to happen too often,
our appellate aystem loses its meaning,
and the protection of precedent vanishes.
We end up with a naked, fat movie star
which nobody wants or needs.
I am personally convinced that the
only solution to the problem is the active,
concerned involvement of the bar. We
caniiot salve it by constructing and reconstmeti new and different ways for
selecting our judegs. We must make it a
permanent p u t of om individual profeasidhal endeavors to inform and educate
the public. d th&people are aware of the
need for &dependableltnd reliable system
of justice, they might demand it. So, brothers of the criminal bar, "go $@ thers
fore" and preach this word.
The situation is critid.

gr-

of Airlie must also make their own ar- gamzations, such as the National Associarangements for overnight accommoda- tion of Criminal Defense Lawyers. These
APPELLATE ADVOCACY SEMINAR tions. Although in other Years grant mon- contributions make it poss~bleto avoid
ey supported the conference, none is chargmg an even higher registration fee.
available this year. The Southern Poverty They may also enable us to assist some
Dear Editor:
Law Center has pledged a substantial sum
and has also raised funds from other orConfrnuedon page 20
The NAACP Leeal ~~f~~~~~,,,,d
m c e again host a conference for lawyers
fUroughont the United States who are actively involved in death penalty litigation.
As in the p.ast, the conference will be held
at Airlie House in Warrenton, Virginia,
near Washington, D.C. This year it will be
held on July 10-13.
As in previous years, the conference is
intended to sharpen the technical and
constitutional skills of those already familiar with the basic demands of capital
defense work, and particularly to improve
their ability to successfully pursue state
and federal post-conviction remedies.
There have been a host of developments
C
during the past year in constitutionallaw
and in the procedural law governing state
Civil-Criminal-Witness Location
and federal habeas cases. We will concentrate on these developments and on the
revised strategies that may be dictated by
Divorce-Child Custody-Missing Persons
those decisions. We will also discuss in detail each of the I984 Term capital cases
which will have been decided by the Supreme Court by the time of the conferEmbezzlement-Fraud-Libel-Financial Liquidity
wce.
This year's conference will also emphaa Insurance lnvestigations a Title Searches
she the importance of certain trial tactics,
and their effect on later appeals. To that
a Process Serving
Surveillance
end, those planning to attend the confera Expert Witness
ence are asked to bring with them model
a Heir Location
materials used effectively in prior trials;
this information will then be collected into a single catalogue and made available
to capital defense lawyers everywhere.
Participants will be called upon to suggest
initial Consultation
other ideas for educating the trial bar.
Because of space and financial limitaExperienced Federal, Military and local investigators on staff
tions, we can regrettably invite only a
State Licensed / Surety Bonded I Liability Insured
limited number to participate. We very
much hope that yon can attend.
The program will employ panel discussions, lectures and group participation to
make best use of the wide range of skill
915-B W. Mary, Suite 140
and experience that conference particiAustin, TX 78704
pants possess. Participants will be sent a
complete program outline by June 30th.
The registration fee this yeas is $125.
Participants must bear their own travel
expenses. Those residing within two hours

-

Local, State and National
Investigative Network
Trial Preparation

Domestic lnvestigations

Corporate Investigations

Free

Burleson Personal Services

(512) 448-1782
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Appellqte Advocacy Seminar-an
town in north Alabama and he ran into
Mr. Hawkins and stopped to chat with
When Winston Churcbiil was served him. In Alabama where they are elected,
pudding at a dinner, hesaid to his hostess, Chief Justices do stop to chat with people
"There is only one thing wrong with the as elected judges do in Louisiana. Federal
puddiig, Madam. It lacks a theme." So I Judges, you know, don't do that. SO then
would like to set the theme For Judge&- Chief Justice Heflin said, "Mr. Hawkins,
ginbotham's and my part of the program it's good to see you. I thou& that mayby telIing you a story that, while of an- be I should give you a word of explanacient vintage, is germane to our subject tion. You know, the reason you lost that
today. Senator Heflin tells a story about case had notlmg to do with the way you
the days he spent in the Alabama Su- were dressed that day in court.'" And "nopteme Court as Chief Justice. He said tie" Hawkins said, "Judge, I sure am SOIthere was a celebrated rural lawyer who ry to hear it because if th$t had been the
had mostly an office practice so he got in- reason it would hwe been a hell of a lot
to the habit of not wearing a tie. This de- better reason than the ones you gave,"
T h sets ourctheme. We are not here
veloped into such a hab~tualfashion that
he was called locally "no-tie Hawkias," pro bono. Our theme is how to enable
Finally after many years of praotice in you to gim us better reasons so that we
the inferior courts, where judges were not can reach better decisions. You may have
so demanding, he got a case before the noticed at the outset that when we came
Alabama Supreme Court and he wrestled up here there was a litfle by-play between
with his consaience. Should he, after all, Judge Higginbotham and me about who
-,put on a coat and tie on this first appear- would sit where and I carefully chose the
&ice before the Alabama Supreme Court seat on his left because that's where I
usually am. I am older thanhe and "leftern
ar not?
Finally he decided he just wasn't going than he and frequently am outwitted by
to bow down to court rules, but fully ex- him, but today I outwitted him because
pecting to be admonished, he showed up he is going to take the lead inour discus.
for his great day in shirt sleeves with no ston. Neither of us has a speech. We are
tie. However, no one sad a word to him going to go through what each of us does
about his garb. The court asked a few m chambers. He is going to tell You what
questions about his case, and some few he does and 1 am going to chime in and
weeks later the opinion was issued. Mr. tell you any deviatioas in the way 1conHawkinsunforturrately lost the case. Sena- duct my preparation. We really would
tor Heflin says that sometime later he was welcome it if You would stop us at any
waking down the streets of the small stageand say,"Do YOU really mean that?"
or "Do you really d o that?" or 'What
* Tkis article is a transcript of a presen- would happen if thus and so?"
Let's start with our first information
tafioh &e by Judge Alvin Rubin and
Judge Panick H@&botMam at theAppe6- about a case. We get a disqualification no&te Advourey Seminar sponsod by the txe tthat page m your brief that lists inBar Asnociation of the Fifh Federal a- tetested part&) and we send back a note
if we are disqualified in any case. Then
cuit on October 18,198#.
It wm originuZZy published jn the Fifth about two weeks later, which is roughly
Clrcuit Reporter, and is reprimed with about five to six weeks before oral argupermission of the Fifth Cirmt Reporter, ment, we get three, four, five blg boxes of
James B. Montgomery, Jr., chnirmm of briefs. All the briefs, all the record exthe Pub6ishing Committee, and Judges cerpts in twenty cases. Those boxes have
arrived. Pat, start from there. What do
Rubin and Higginbotham.
JUDGE RUBIN:

6

VOICEfor the D@fense/June1985

Excerpt*

you do next?
JUDGE HIGGINBOTHAM.
Well, Ishould warn you beforewestart
that I understand Judge Tate when he
speaks. He speaks elliptically and 1 thmk
that way. It occurred to me when A1 and
I were chatting aboutwhat we were going
to talk about this afternoon that there are
at least six cifoumstanffis tliatinfonn our
preparation and fmce us to prepare a certain way. Each judge comes to the task in
drfferent ways, While judges have their little differences, the structure of the process wilL require that, within a btoad
range, we move along in the same fashion.
First, understand that in preparingfor
oral argument, this is the judge's chance
to flesh out the factual context of the
case. What I then know about that case is
what I've gathered in the briefs. Later, 1
will tell you a little more about how I
digeat the briefs; but for now it is enough
to know that I have in my mind that this
is my opportunity to talk with the lawyers and m&e sure that I have a grasp of
the facts and that they are not actually
sorted in a different way.
Second, this is a czhance for the judge
to test any tentative hypothesis he may
have about the case. He may think that
the case is going this way or that way. It
may be that he is uncertain and the questions that he asks may have a particularly
tendentious twist to them; but that's maleading because the judge may be testing
his own theory or in fact ushg questioiling for another purpose-that is perauading his fellow judges. In short, don't forget that oral argument presents an opportunity for a judge to persuade other membets of the panel.
Those of you who appear frequently
before us know that judges' que$tions reflect exchanges among themselves as well
as with counsel. The judges come to the
panel with tentatme ideas and frequently
they are developing an idea they know
will appeal to anotherjudgeormlght add

needed context to bring another judge

brig. When judges draw the lawyer out
they are acting very much &e counsel m
framing these questions and it becomes
apparent what he is after.
The cases that are now at issue have all
been screened. Remember, that means
that at least one person on a screening
panel believed that the decisional process
would be greatly aided by oral argument
and that we have dropped out a whole
host of cases that are laclang in ~elative
substance. If the system has worked, we
are talking about a group of cases that are
relatively more complex; they have more
meat to them than others. I add a footnote to what was said earlier this morning,
and that was that whtle the percentages
of cases that are orally argued are in the
45-50% range, the figure is misleading.
In my experience, most cases that are
complex, that most of you would agree
ought to be argued, are argued. These percentages are reflective, in part, of the fact
that we have a lot of cases from the pro
se side and others that present relat~vely
frivolous issues. So one word of caution,
a footnote, don't assume that we are
about the process of cutting back enor.
mously in bra1 argument. <don't think
that really is the case.
JUDGE RUBIN:
I asked the clerk's office to do a little
check because I had not~cedthat there
seemed to be a lot of cases m wh~chboth
sides had either waived oral argument or
ne~therside had requested it. In a recent
six month period the clerk found that in
17% of our total cases neither side had requested oral argument. So you subtract
that percentage from the percentage of
cases we decide summanly m the screening process. Those cases, mcidentally, are
decided without oral argument but the
decision 1s not subject to our double unanimity ~ l e If. neither side requests oral
argument we may have concurrences or
d~ssents.If you eliminate those cases, this
reduces to about one tlnrd the proportion
of cases that are being disposed of by
summary procedure in which oral argument has been requested.
JUDGE HIGGMBOTHAM:
There is one other viewpoint I would

like to share with you. Judges are seem- he worthwhile so we discussed those cases
ingly addicted to presenting themselves as in advance. But except for that type of
besieged and beleaguered; flooded by case, as Judge Hgginbotham says, we norcases. We are a busy court. That 1s quite mally exchange nothiig in advance.
true. But frankly, I do not feel besieged
I did a little homeowrk on the imporand beleaguered. We are moving in a rela- tance of oral argument in terms of trial
tively orderly way and the statistical pre- preparation procedure by trying to look
sentation, while very helpful work tools, at some statistics. A recent issue of the
can be misleading. That is not to say that ABA Journal published an article by two
we don't do a wonderful job and that we judges from the Third Circuit who preare not conquenng all with these large pared data that they had thought exemnumbers of cases but it seems to me that plified the importance of oral argument.
we are in pretty good shape and indeed One of them said that in about 17% of
this past spring when we were normally the orally argued cases the tentative deciarguing five cases a day, we found that we s~onhe had reached was affected by oral
were having to bring other cases up to oral argument. Now I began to think abput
argument. We need occasionally to fill that because that seemed to be awfully
out calendars. So one note from one high in terms of my own experience. My
judge. We aren't out here drowning. I own experience is that in less than one-inthink we are moving along in pretty good ten or perhaps one-in-twenty cases, do I
shape.
change my tentative opinion at oral arguAnother circumstiince that informs a ment.
judge's preparation, is that there is sort of
aworking practice, perhaps a custom, that JUDGE HIGGINBOTHAM:
judges not ~ o n f e rwith each other before
the oral argument. I w1I1 be here sitting
You are just more stubborn.
next week and I have not talked to the
other members of the panel about those
cases. While there 1s no rigid rule or any- JUDGE RUBIN:
thing of that soa, it is the custom. ~ k e
Perhaps that is correct. Or perhaps I
custom expresses the basic assumption
am
right earlier.
that, when the case was sent to oral arguThat
doesn't mean that oral argument
ment, the decisional process would be
isn't
important
because even if it is one
aided by having three separate chambers
case
in
100
the
problem
is you are never
focus upon that case.
sure whch case it will be that will change
your mind. The Federal Judicial Center
made a survey about six years ago of all
JUDGE RUBM:
circuit judges in the country. They estimated
that in less than 10% of the cases
Let me add a couple of sidelines on
did
oral
argument change the result, i.c.,
that. Occas~onallywe WIII discuss a case
d
~
d
the
judge
come to the oral argument
m advance but usually only when one of
bavmg prepared in the way that Judge
thejudges says, "Gee, that onegot through
Higginbotham and I are dlscussmg with
the summary process and it really doesn't
you and change his mind.
deseme oral argument. It's so easy that
we ought to take another Iook at the
briefs." And tben we may exchange tele- JUDGE HIGGINBOTHAM:
phone calls, usually telephone calls rather
You knew, Al, I wonder if it would be
than wntten communications. At t h ~ s
time, I am preparing for an oral argument helpful if we knew the percentage of a topanel with two other judges. We recently tal population of cases that could be
exchanged telephone calls in which we changed. A biih percentage of cases that
decided that two or perhaps three of come up are destined to one result and I
those cases that are set for oral argument suspect that some were destined to one
don't justxfy oral argument. The cases to result when the complaint was filed at the
us seemed to be open and shut. Putting district clerk's office. Now, if we e b i the litigants to the expense of transporta- nate from the population of cases being
tion and of counsel's fees djd not seem to orally argued those cases whch have an
June 1985/VOICEfor theDefense
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in the appellee's brief. The district judge's
w i n i o n looks correct. Please read the
briefs and see if you agree w ~ t hme that
this is an affirmance."
There are a certain number of cases in
which just one reading of the record excerpts and the briefs may suffice to prepare for oral argument, to give the judge
a good handle on what it is that is being
appealed. The record excerpts are not
very helpful in a criminal case because in
a criminal case the record excerpts consist
of a docket sheet and sentence. Sometimes the indictment is included. But in a
civil case, if the district court has made
findings of fact and conclusions of law or
if there is a jury charge, ~s really explains the case. So I read through the record excerpts first, then I read the appellant's brief to find out what the complaint is about. Then I read the appellee's
brief, and finally I read the reply brief. If
the case is complex, I may dictate as I go:
"Appellant rehes on such and such a case.
Get me a xerox." I rely on my law clerk
to get me a xerox of the opinions and
then I read the opinions on those leading
cases.
As you can see, both of us tackle the
briefs ourselves at the outset before they
go to a law clerk. There are, however, a
number of judges on our court who follow a different procedure. Four or five of
the judges do not look at the briefs until
their law clerks have read them and prepared a bench memo on each. I thmk a
majority of the judges follow the procedure Judge H~gginbothamand I do. We
make some sort of examinat~onof the
bnefs ourselves before our law clerks refer to them.

oral argument, I have from my law clerks
the bench memoranda. Sometimes, when
I get into a case I see that there are four
or five issues that are just not in the case.
I feel like I have what I need to decide
those issues at that point but I'll ask the
law clerk to go after a particular point
rather than wrrte a bench memorandum,
and to surface something that is not fully
developed in the case.
I also ask the clerks to check every
case for jurisdiction. I do the same. Cases
still get to oral argument without a completely dispositive judgment. We don't
have a 54B certificate, the case has not
disposed of to all parties, and those kinds
of things.
Now I have said that I don't go back
to the record. That is maybe a little misleading. When we get into matters of evidence, I'm record prone. I like to get to
the record to get a sense of what's happened and, like Alvin, I hke to read whatever the District Judge wrote. I like to
look through the docket sheet to get a
feel for a case. If I can get my hands on a
transcript or if there is anything having to
do with evidence or an evidentiary ruling,
I like to look through that. Now, I don't
have the record in my office. Before oral
argument it's here in New Orleans. So
sometimes, if I have a chance when I arrive for oral argument I will read the particular witnesses' testimony or excerpts
from it and trv to get a feel for what the

fore, almost aIl of us will re-read at least
the bench memoranda and scan the briefs
the afternoon or the night before the oral
argument. Which may explain why very
often about the time you get to that lectern and say, "Good morning, your Honors, my name is so and so," somebody
says, "Well, what about-"

JUDGE HIGGINBOTHAM:
I think Al's point is well taken and this
level of preparabon I think bstmguishes
this Circuit from a number of others. I
don't suggest that one is better than the
other. Our practice is that cases are tentatively decided immediately after oral argument. You work backwards on that
practice and you can see the kind of preparation that must be behind it. That we
will decide a case immediately after argument also tells you the type of reception
you are going to get from the judges.
That is why you frequently are jumped
before yon get to the lectern. The judges
have identified the problem and that is
what they are interested in. Coming back
to the things that are before the judge, we
talked about the briefs and the bench
memoranda, the record excerpts. Remember that some of these cases which have
come through the screening process may
also have a memoranda of staff counsel.

JUDGE RUBIN:

JUDGE HIGGINBOTHAM:
The law clerks then, as to the 20 cases
and probably 15 of those, will prepare a
detailed bench memorandum. Now that is
a particular format that I set out m the
office for them to follow. They are
charged not to stop withthe briefs. They
are charged with analyzing the cases completely from the standpoint of the applicable law and bringing it current so that
if the briefs are inadequate or outdated
we have the recent information.
As we approach oral argument, this
psually being the two weeks preceding

ment panel will have Judge A's draft
opinion and Judge B's memorandum in
which he pomts out why he can't go
I know from our &scussion that you along with it. We will perhaps reflect
do
- this and I do it. I thmk it is eeneral thoughts
- or we willhave at least absorbed
*practice, if not universal, on the court. the thoughts ofjudges who are not on the
The afternoon or the mght
- before oral ar- panel.
gument, we scan those hnefs once more
and read the memoranda in our bench JUDGEHIGGINBOTHAM:
book so that the case is fresh in our
I think it is-I did not know as a lawminds. We may have gone through the
initial process five, four, three or two yer appearing before the circuit that there
weeks ago. We want to he really current- might have been a draft opinion upon the
to have the case fresh in our minds. There- bench.

JUDGE RUBIN:

-
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QUESTION FROM THE AUDIENCE:

matter. If I saw a draft opinion and I may be decided without oral argument,
thought, this is open and shut, tbis is the but it will be decided by the oral argu?b
Will you always ask a question if there way it ought to be decided, I would dis- ment panel.
is something in the record that concerns cuss it with Judge Two by telephone, or
you, either factual or legal?
maybe Judges Two and Three jointly by JUDGE RUBIN:
conference telephone. We all have phones
JUDGE RUBIN:
now, as most of you do, with conference
Pat, let's skip the oral argument becalling capability so we can talk about the cause, of course, that will be discussed
For me the answer is "yes," That is ex- case together. But if any of us has any separately. What happens after oral arguactly What I new as one of the prime pur- reservations, it would stay on the calen- ment? We hear five cases. We start at 9:00
poses of ~ r aargument.
l
If there is same- dar. By that time, incidentally, you have a.m. Usually after the third case or, something onmy mind I get it off.
been notified that your case is scheduled times depending on the bladder capacity
for oral argument so, if we did decide to of some of the judges, after the second
dispense with oral argument, you would case, we will take a brief recess. We will
get ii notice. But that happensonly rarely. finish hearing five cases about 1:00 p.m.
I think it is very-the question points When it does, it is a great dwppointment or ten minutes after 1:OO. Do they then
up a very good point about oral argument to cowsel who has been notified that the go to lunch and have three or four highto keep in mind and that is to welcome casehasbeen scheduled for oral argument. balls?
the questions from the bench and disabuse yourself of the notion that you are QUESTION:
JUDGE HIGGINBOTHGM:
going to be able to carry through this a
neat, well-organized presentation. The
The collegal process is the core dyI was just interested, Jhdge, in whether
judges are going to take over your argu- the panel is empowered to remove it from namic of the appellate court, keeping in
ment, in a sense, by commg at you with the oral argument calendar and send it mind that, at the conference after oral artheir concerns; but for the most part back to summary disposition true.
gument, that this is the first tims that the
those questions are going to the purposes
three judges have talked about the cases.
that I have described. The purpose is
AU that preparabon is behind them; they
either going to he to elicit information JUDGE RUBIN.
have now heard the argument; the discusassist the judge, to test any hypothesis
slon can go one of two ways. Ordinarily it
We wouldn't send it back. We would starts with a junior judge which is invarithat he may have in mind and express
concerns that he has, or it may be, in part, decide it ourseIves. The answer to the rust ably me. In any event, we start with the
question is, "yes, the panel has power to junior and the next judge and the senior
\. to purrmade (the latter being only a small
percentage of the total), but they will be do so." The answer to the second part is usually says that he agrees. Almost all the
obvious which they are and you can han- that the panel, the oral argument panel, cases are decided. I gave you one particudle them accordingly. Today's art, partic- would then dende the case. We take the lar twist from that ordinaty sequence.
ularly of advocacy in this Circuit, is the case off of the oral argument calendar, One illustrative story. We had a particubut, when we convene for oral argument larly complicated case. I had studied and
answering of questions.
of the remainiq 19 cases, we discuss that worked very hard on the case. I was thinkcase also to be sure that we have a colle- ing that I have to decide this case when I
JUDGE RUBIN:
gial discussion and we are not being too go to conference, or be prepared to do so.
summary m our judgment.
Frank, did you have a question?
And so we went to conferenoe and I summarized the issues as I saw them and I
PERSON ASKING QUESTION:
QUESTION:
called it. I was really uncertain in my own
~.
~. . . .
.
mind
as I began and didn't finally make
..
. . .
,
Thank you.
Judge Rubin, in the situation where
up my mind until I was summarizmg the
you have a screening report or a tentative
case. And the senior judge turned to the
opinion by one of the screening judges, I JUDGE HIGGINBOTUAM:
second judge and said, "How do you see
it?" And he said, "Well, you know, Pat
am interested in this question or t h ans~
Yes, the make up of the panel will pro- might be right, but I'm just not prepared
wer to this. If to say two judges of the
panel are of the view that nothmg would bakly have changed as a case moves from yet really to know how this thing ought
be gained by oral argument, would there the summary calendar to the oral argu- to go." I thought to myself that I didn't
be an effort made by those members to ment calendar. It is mathematically possi- know that was an option. The conference
dispense with oral argument and, if so, ble, but the chances are they will be of is usually a warm exchange that 1think is
different composition and it may be that meaningful. It is a very pleasant part of
are counsel notified in that situation?
there will be now three people that really the court because it involves lawyers or
do not think the oase worthy of argument. judges in a decisional process where the
JUDGE RUBIN:
It is important to understand there is no goals are common although the differences
Well, we would certainly discuss the t ~ a c kback to summary calendar. The case in paths to them may be distinct.

.

~

~

~
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JUDGE RUBIN:

&-

Usually, we confer right after hearing
thelast case. We usually do not go to lunch
first for a number of functional reasons.
One is that we can discuss the cases best
at this moment, this is whenwe remember
the oral argument the best. We've prepared the night before. If we go to lunch
and have a leisurely lunch, it breaks into
our train of thought and we are a little
more lethargic. So unless oral argument
has gone very long and we have some
Class Four cases in which there has been
extended oral argument, we confer rlght
after we get off of the bench. Some of
the discussions will he very brief.
In conference, sometimes the junior
judge will say, well, there are two or three
issues in this case. One is the sufficiency
of the evidence. Of course, we have to
read the record on that, but I am not nnpressed with the argument that the evidence was insufficient. Then there is a
question of the evidentiary ruling but 1
think the judge's evidentiary ruling was
correct. I also think his jury charge was
correct so I would affum." Judge two
says, "Well, I see it the same way," and
the senior judge says, "I see it the same
way; next case,"
Sometimes, however, the discussion
will be protracted and we will proceed issue by issue. How do you feel about this
issue? How do you feel about that issue?
We thus make an effort to reach a consensus.
In this fashion, we go through the calendar, case by case, and reach a tentative
decision. That decision is not binding. In
other words, any of us can either change
his mind, or as happens on occasion, the
judge to whom the opinion is assigned
may later inform the other panel members, "I tried to wnte it as an affirmance,
hut I really find that there is an error."
Then he cuculates an opimon that reaches
a different result than the one we voted
on. But a provisional vote is taken in the
conference. In nine cases out of ten, the
three judges are unanimous on the result
issue by issue.
The senior judge assigns the writing of
the opinion. Most of the judges do it on a
day by day basis. That is, at the end of
the day, the presiding judge will say,
'Well, Judge Higginbotham, you are very
interested in this case. It's a long, hard

one and has a 20-volume record.
Wouldn't you like to write it?" And Pat
swallows hard and says, "Yes, I've been
waiting for that all my life." There may
he some indication of a difference of
views, if, as Pat says, the second judge
says, "I'm stdl undecided." Then, hkely
the case will be assigned to another judge
so that the judge who is not firm in his
view will have the option to concur or
dissent. It is rare, it realty is rare, that we
were unable to reach a majority vote at
this time. At the moment 1 cannot remember a single case where we were that
undecided. Can you, Pat?

from the picture that we got from the
briefs.
JUDGE HIGGINBOTtlAM:

And it will happen that the context in
which a ruling is made will affect its outcome. Some issue may be joined by the
parties over a supposed problem but
when you examine the record and you
realize what was said to the district court,
suddenly you realize this argument was
never made below. We know that in district court there may have been 13 issues
but the lawyers were a11 fightmg about
some particular point. The district judge
JUDGE HIGGINBOTHAM.
decided it fairly but the case goes up on
appeal and the argument never focuses on
No, I ihmk that most of ourjudges are what the district judge thought the case
able to come to grip with them ~h~~~are Was all about. We are very sensitive to the
what the dxtrict court was
some cases where, with issues, largely evi- question
&tiary
matters, sufficiency issues, told about anissue. I'm not talking strictwhere we decide, in effect, "subject to ly in terms Of Rule 51 objections to the
the record:' meaning the writing judge charge and that type of thing. I'm talking
cases
about the broader concepts of whether or
must read &at record. some
the whole matter was, in fact, Pre.
write. That is, sometimes you reach a
consensus and you believe that this 1s a sented to the district Court.
correct analysis, but when you put a pencil to it, it won't work. Perhaps a more JUDGE RUBIN:
frequent reason for an outcome that is
Before our t m e is up let me pick up
d~fferentfrom the conference consensus
is tkat the writing judge sets about to three odds and ends, some of whlch lap
write the case and on getting into the rec. over into other topics. After this process
concluded and Judge Higginbotham
ord, it turns out the case is something difand
Judge Clark and I go to lunch, we
ferent and then the case turns. We thought
we had the case at hand; we were in quick come back to our chambers. I and some
the other judges on the court who folagreement about it at conference and yet
when the
judge gets into the r e c low the same practice dictate a post-discussion memo on a portable dictating
ord, something surfaces.
umt. Because it may be 30 days before I
get a draft opinion from someone else or
JUDGE RUBIN:
get around to drafting the opinion, I try
to dictate a synopsis of the remarks made
You must read the entire record be- in our conference as accurately as I can
fore you write the o p o n . Now, in from memory and from the notes I took
some of the cases when the record is vety in the conference. I note not only what
lengthy, we will assign a law clerk to read the discussion was but also what points I
the opinion and mark the places that the want to stress if I write the opinion, what
judge should read, omitting colloquy of points Iwant tostudy further,what other
'counsel and such matters. If you have comments I have. When I eventually get
waded through many records, you know back to my chambers,my secretarytypes
that in some cases there is a lot of chaff that and p u t ~ iin
t the fde. h t e ~ o when
n
in the record: colloquy with the court I get Judge Hig&;nbotham's draft opinion,
and that sort of thmg whch is not deci- I pull that memo and I read it in conjunesive. However, most of us are record ori- tion with his draft opmion to refreshmy
ented and, regardless of the ability of the memory about our discussion and about
lawyers, we sometimes find that the rec- the importaat points. And if I am asord presents a picture that is different signed to w~itethe opinion, I fust reread
June 1985/ VOICE for the Defense
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the nefs and relisten to the oral argumen tape, then I tefer to that memo.
The memo helps me in my decisional process. Two other points. Mr. Vickery said
he put a really significant point in a footnote. I was on a panel with Judge Pratt of
the Second Circuit. He told me that he
announces to counsel that he reads no
footnotes.
JUDGE HIGGINBOTHAM:
He only writes them.

the part of the charge involved. That will
enable us to see the objection in perspective. If legislative history is important and
you have an excerpt from a congressional
report, put that in appendix to the brief.
Remember that the easier you make it for
us t o read your briefs and to prepare for
oral argument, to do a thorough job, the
more you help us to reach the kind of decision you would like to have us reach.
Are there any other questions? We have a
few minutes for questions if there are any
more.
QUESTION:

JUDGE RUBIN:
He says he writes none either. I really
hate to see anything important in a footnote. In my own opinions, I try not to include text in footnotes. You will find a
lot of footnotes in my opinions but I believe that in the more recent ones you will
find nothing but case citations there. If
the case or issue is worth mentioning, if
it's worth a paragraph or sentence of comment, it ought to be in the text. Otherwise, leave it out. It's fine to have footnotes in order to give citations or to refer
to things that you don't want to include
in the text because they break into the
train of thought, such as a citation t o a
treatise or a Law Review article. The text
may say, "Professor Right says," and the
writer then puts the citation in the footnote. But if what Professor Right says is
important, put it in the text.
The third note I'd add is simply to reinforce the importance of giving us all we
need in chambers rather than in the record. There are some things that could be
and should be put in the appendix to
yourbriefs that don't belong in the record
excerpts but are very helpful t o us. One is
the statute. We get briefs that tell us all
about the statute without giving us the
text of the act so we have to go to the library t o get the act. Like Judge Tate and
some of the other judges, l take a lot of
my briefs home to read and 1 don't have
the statute at home. Give us the full statutory text in an appendix to your brief,
particularly if it's a short statute and
there is only one relevant provision. If
you raise a point of error about a jury
charge, don't give us the whole jury
charge, but, either in the record excerpts
or in the appendix t o the brief, give us

12
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This is not so much a question as an
observation, Your Honors, from the other
side of the bench. We recognize that tentative decisions are made from the briefs.
You two have spoken naturally from the
point of the decisional process. How do I
go, how does the court decide this. From
counsel's point of view, my hope is that
the brief has led you to a tentative decision in my case in my favor. Oral argument, rather than being envisioned as
something t o turn your mind around is
someplace that 1 want to hear what you
need to be "well, sure I am right," and
the kind of work that you d o ahead of
time helps you and helps my client in
that kind of case and it is very important
that I go to oral argument not trying to
change somebody's mind in a decision
that 1 don't know what he has made but
to reinforce his decision and some of our
questions may be for that purpose as well.

was taking him through complicated interrogations. As the young lawyer started
finally to retreat and thinking he had escaped, for the time had finally expired,
and the red light had appeared, I could
see that his knuckles were completely
white from hanging on to that lectern.
And as he backed away, Judge Brown
said, "Young man," and he came back to
the lectern and he said, "This is the first
time you appeared in our court?" And he
said, "Yes, sir," and seizing the opportunity as he had been instructed to do,
doubtlessly, to persuade further, he said,
"And I must say, your Honors, I was told
it was a practice of this court to read the
briefs in advance and it does make for a
lively argument." Judge Brown replied,
"Thank you." And as he started to sit
down, Judge Brown said, "Young man,
did you hear the story about Justice
Douglas and the taxi cab?" And the poor
fellow fell silent, but doubtlessly thought,
"I didn't know judges told stories." So he
came back t o the lectern, trembling because he didn't know what was coming,
Judge Brown said, "Well, I'll tell you. Justice Douglas was in a taxi cab in Washington and as they passed the Archives Building, he looked up and it said, "The Past
is Prologue," and he looked to the cab
driver and he said, "What does that
mean?" And the cab driver looked at him
and said, "That means 'You ain't seen nothing yet,' " Judge Brown concluded, "If
you will just sit down over there, young
man, we will caU the next case." Igrabbed
my co-counsel by the coattail as he attempted to flee the courtroom.

JUDGE HIGGINBOTHAM:
QUESTION:
Yes, well, I recall as an advocate arguing
Your Honors, this is a question from a
a case here in New Orleans that we were
the last on the docket. The case had some lawyer who worked in a court where the
press attention. The case immediately pre- judges did not read the briefs, and the
ceding our case was boring, as only a question is: Do all three of the judges
case before yours can be. It was a tax case really read the briefs of record excerpts?
and a young fellow from the Appellate
Sytion of the Department of Justice was
arguing. The panel before whom we were JUDGE HIGGINBOTHAM:
to argue our case was presiding over the
Yes.
tax case with Judge Brown presiding.
Judge John Minor Wisdom, and Judge A1
Murrah sitting by designation. Judge Wis- JUDGE RUBIN:
dom and Judge Brown were really going
Yes.
after this young lawyer from the tax section, particularly Judge Wisdom, who was
continued on page 19
very interested in the tax problem. He

[SIGNIFICANT'
DECISIONS
gX PARTB RANDY GROTHE, No. 69,275, Relief denied, Judge Campbell,
7/3/84 - Judge Clinton authored opinion concurring in denial
of leave to file App. MRH on 4/24/85.
QUESTION: WHETHER THE 1ST AMDMT. TO U.S. CONST. OR ART. I, SEC. 8
OF TEX. CONST. CREATE A PRIVILEGE WHEREBY PHOTO JOURNALISTS ARE
EXCUSED FROM TESTIFYING AND FROM PRODUCING PHOTOGRAPHS OF ALLEGED
CRIMINAL ACTIVITY WITNESSES IN A PUBLIC PLACE? NO.
Randy Grothe was a Dalla,s Morning News photographer who on
9/23/83 was assigned to cover a protest demonstration at the
offices of Dallas Power & Light on Commerce St. in Dallas.
Grother went to the location and took photographs of the
demonstration and the subsequent arrest and removal of certain
demonstrators, including Mavis Belisle.
The next day the news
ran a photograph taken by Applicant Grothe of Belisle being
physically removed from the site by arresting officers.
Belisle
and two co-Ds were charged by information with obstructing a
public passageway under Sec. 42.03(a)(l)
P.C.
The charging
instrument pled that the obstruction of the passageway was
accomplished by "chaining himself to the said doorway of a public
buildingn. At trial Belisle admitted participation in the
demonstration but denied she had at any time been chained to the
building.
The arresting officer and security guard for DPL
testified to having personally seen Belisle chained to the
doorway.
Belisle and another of the demonstrators testified
Belisle was never at any time chained to the doorway.
Thus the
central issue at trial was whether the D was chained to the
doorway.
Belisle sought to subpoena applicant Grothe to present testimony
as to his personaly observations of the demonstration and
Belisle's activities:
Grothe filed a Motion To Quash the
subpoena alleging, inter alia, that the 1st Amdmt. created a
privilege for newspaper reporters and that D Belisle had failed
to make a substantial showing as to what applicant claimed was
L r n e s , 408 U.S. 665, 92 S.Ct. 2646, 33
required by
L.Ed.2d
626 (1972).
After an extensive hearing Jdg. Moss held
that Grothe would be required to testify as to his personal
observations.
Before testifying, Grothe, by his attorney,
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acknowledged that as to his personal observations of alleged
criminal activity, Grothe was on the same footing as a lay person
and therefore would testify; but nonetheless Grothe sought to
limit fhe testimony to personal observation and continued to
*invoke
a privilege not to answer any questions which encroached
upon his status as a reporter.
Grothe did testify as to his
observations and stated that he -d
that D Belisle was
chained to the doorway; however, he admitted that he had on a
prior occasion told his attorney he did not remember whether D
Belisle was so chained.
He also testified that the photographs
he took would probably show whether the D was in fact chained and
would refresh his recollection.
Subsequently, the defense
requested
that applicant Grothe be ordered to review his
photographs.
After further argument by the parties, Jdg. Moss
ordered Applicant to review his photos and to have the photos
available for cross examination.
To this order Applicant Grothe
refused to comply and accordingly was held in contempt by Jdg.
Moss and ordered jailed until he purged himself.
By footnote,
the opinion indicated that Grothe was immediately released on
bail and did not spend any time in jail--at least not yet.

2..

Throughout, Grothe and the Dallas Morning News continued to argue
that a balancing test should be"adopted as urged by Justice
Stewart's dissent and Justice Powell's concurrence in Branzbug
B ~ g s , 408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972).
The court summarily disposes of such arguments by noting that
most of the cases cited dealt with disclosure in civil cases or
disclosure
of confidential sources and therefore were not
persuasive or controlling.
The court emphasized that it failed
to see a hypothetical case wherein a weighing process would
result in suppression of highly relevant personal observation of
public criminal activity.
In support of the proposition that a citizen accused of crime has
the right to confront and publicly cross examine all persons who
have testimony relevant to criminal charges, the court relied
upon the traditional cases of
Y
,
415 U.S. 311 , 94
YI TJ:ZrtS,388 U.S.
S.Ct. 1105, 39 L.Ed.2d 347 (1974); kW&b&B
14, 87 S.Ct.
1920, 18 L.Ed.2d
1019 (1967); G.k&.Sm Y,
W s i p g i , 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973);
Y
. NiZQB, 418 U.S.
and then quoted extensively from Ih.i.&d &&BS
683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974) as follows:
"The right to production of all evidence at a criminal
trial similarly has constitutional dimensions.
The
Sixth Amendment explicitly confers upon every defendant
in a criminal trial the right 'to be confronted with the
witnesses against hini and to have compulsory process for
It is the manifest
obtaining witnesses in his favor1
duty of the courts to vindicate those guarantees and to
accomplish that, it is essential that all relevant and
I
admissible evidence be produced

...

...

In Jdg.
Clinton's
concurring opinion, he analyzed
the
applicability of the B g s w opinion in greater detail and
SDR3
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pointedly noted that Applicant Grothe would read the case to
require the criminally accused, before seeking to exercise a
6th Amdmt. right to compulsory process nor to prepare a defense
to the accusation, to show (1) she has exhausted alternative
source*
for what is revealed in Applicant's
subpoenaed
photographs; ( 2 ) she has a compelling need for them; and ( 3 ) that
the photos are highly relevant to the defense.
Rightly so, Jdg.
Clinton concluded that Bus did not require such a test or
impose such a burden on the accused. Jdg. Clinton continues:
'From this record one cannot perceive any certain burden
on news gathering that might result from requiring the
applicant here to turn over photographs which may
exonerate a person criminally accused,
in which
applicant took in a public place apparently accessible
to the public at large.
Neither do I read applicant's
evidence
Motion
For Rehearing to argue that his
established any such realistic burden."

'i

For some reason I find it Cotally repugnant that a community
newspaper which holds itself out as fair, impartial, and diligent
in reporting the news and one responsive and responsible would
attempt to withhold such critical evidence in a criminal trial.
Sometimes one would think that this paper and others believe that
the only viable amendment t q t h e U.S. Const. wan the 1st Amdmt.
No responsible citizen could read this case and fail to wonder
whether or not there was a photograph showing the citizen accused
not chained to the doorway of the building in question. It would
seem as though the Dallas Morning News in this case could care
less whether or not it possessed definite evidence that the D was
in fact not guilty. This type of attitude and maneuvering is not
responsible news coverage but rather amounts to news control, and
even further, very danaerous manipulation of evidence relevant to
both the defense and prosecution of this case.
Jdg. Moss is to
be commended for the fairness he demonstrated in this case.

MICHAEL BOONE, NO. 67,065, Involuntary manslaughter, Revld, Judge
McCormick, 5/15/85.

EVIDENCE HELD SUFFICIENT WITHOUT MEDICAL TESTIMONY:
The 18 year
old female victim in good health was riding in a car which rearended the D's car on a highway in northeast Texas.
At the time
of the accident the D was backing up on the highway and although
it was dark, testimony showed the lights on the D 1 s car were not
turned on.
The victim was rendered unconscious as a result of
She never
the accident and was taken to two separate hospitals.
regained consciousness and died six days later.
No medical
testimony was introduced showing the cause of death.
The D
argued unsuccessfully that there was no way to determine, absent
some medical testimony, whether the deceased died from injuries
sustained in the accident or from some other cause such as
allergies to drugs administered or infections contracted while
she was in the hospital.
Theories other than the obvious were
June 19851VOICEfor the Defense
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held to be totally speculative.
262.

Guerrero L State,

605 S.W.2d

&COURT'S .CHARGE ON PRESUMPTION OF INTOXICATION AMOUNTED TO A
COMMENT BY THE COURT ON THE WEIGHT AND CREDIBILITY OF THE
EVIDENCE AND CAUSE BURDEN OF PROOF TO BE SHIFTED TO THE D:
The
abstract portion of the charge defined the offense of involuntary
manslaughter and intoxication.
Then followed a paragraph on the
presumption of intoxication:
"Where evidence of the amount of alcohol in a person's
blood at the time of the act alleged as shown by
chemical analysis of his blood, breath, urine, or other
bodily substance, shows to have been 0.10% or more by
weight of alcohol in the person's blood, it shall be
presumed that the person was under the influence of
intoxicating liquor; however, this presumption may be
overcome by other evidence showing that the person was
not under the influence of intoxicating liquor."

\

This charge instructed the jury that the presumption may be
overcome by evidence while it neglected to inform the jury as
required by Sec. 2.05 P.C.
that if it had a reasonable doubt as
to the existence of a fact or facts giving rise to the
presumption, the presumption, fails and the jury shall not
consider the presumption for any purpose.
Thus the charge could
have shifted the burden of proof.
&bmn, 600 S.W.2d
937;
Ginther, 605 S.W.2d 610. Under ZJxtmza y, SL&.e, 686 S.W.2d 157
(Tex. Cr. App. 19851, the requisite harm is clearly demonstrated
and thus the court erred in overruling the D's objection to the
charge.

MICHAEh PUMPHREY, No. 905-84, Per Curiam, 5/15/85.
DID THE APPELLANT'S PETITION FOR DISCRETIONARY REVIEW CONFORM
WITH TEX. CR. APP. R. 304(d)? On 4/10/85 the CCA unanimously
agreed that Appellant's PDR was not prepared in conformance with
Rule 304(d), which sets forth the basic contents of what should
be included in every PDR. The court then ordered defense counsel
to file a second PDR within 15 days which was to conform with
this rule.
The second document was found likewise to be
deficient and thus in the per curiam opinion, the court found
that this PDR was to be summarily refused for failure to comply
with both Rule 304(d) and the court's order of 4/10/85.
Frankly, I am a littlk concerned as to why Judge Miller did not
join in the order, whether he believed the second PDR was in fact
proper or whether he differed with the extent of the order
entered summarily refusing this second PDR.
Equally important:
Rule 304 is very clear and the order entered
in this case makes it abundantly clear that all of us should be
drafting our petitions to conform with the court's rules.
SDR-4
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CX&YXB,

Nos. 67,723 and 67,724, Judge McCormick, 5/8/85.

WHEN THE JUVENILE D WAS INDICTED AND TRIED FOR MURDER IN THIS
CASE, THERE WAS NO VALID BASIS FOR THE EXERCISE OF CRIMINAL
JURISDICTION IN THE DISTRICT COURT:
This fairly lenathv case
involved 5 different Petitions For certification-and 4- ti-ansfer
hearings. Initially the first two petitions sought certification
of the D for murder, the juvenile court certified the D, an
examining trial and an indictment followed but then the State and
the defense entered into an agreed order granting the D's Special
Plea In Bar apparently on the ground that the D's mother had not
been properly served notice as to the discretionary transfer
hearing.
A
second
transfer hearing was held
and
the
certification petition was granted and eventually the D was given
an examining trial, indicted, tried, convicted of murder, and
sentenced to 40 years TDC.
The D, however, had filed Notice of
Appeal from this second certification hearing claiming and
rightfully so that he had been denied a separate jury trial on
his fitness to stand trial and the C/A rev'd.

A third transfer hearing was held in juvenile court at which time
defense counsel waived the right to a jury trial on the
competency issue but the ch/ld was not shown to have understood
his right to a jury trial or waiver implications, etc. and the
C/A thereafter again rev'd the certification order.
About this time the D's appeal from his 40 year sentence reached
the CCA.
The D claimed no valid transfer order.
The CCA also
noted that a fourth transfer hearing had been held, a jury had
found the D fit to stand trial and competent and a certification
order entered.
Notice of Appeal to the C/A was given, which
court aff'd.
Under the doctrine of "the law of the casen, where determinations
as to questions of law have already been made on a prior appeal
to a court of last resort, those determinations will be held to
govern the case throughout all of its subsequent stages.
An
appeal from an order of a juvenile court is through the civil
appellate system and is governed by the Rules of Civil Procedure,
i-e., Family Code Sec. 56.01.
The CCA has no jurisdiction to
review juvenile proceedings, except where a jurisdictional defect
is raised.
Johnsnn, 594 S.W.2d 83.
Nonetheless, any alleged
defect in the transfer process should be urged in an appeal from
the transfer order as provided by Sec. 56.01.
In this juvenile's appbal to the C/A, the civil appellate court
ruled
on the correctness of the juvenile proceedings and
therefore the CCA was not empowered to review that ruling.
The
C/A decision initially stated that the State and the defense
entered into an agreed order sustaining the Special Plea In Bar
because the juvenile's natural mother had never been notified of
the discretionary transfer hearing and had not been present.
Even thoughkhe C/A disagreed with the logic behind the agreed
June 1985/ VOICEfor the Defense
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order, the effect of the order was to end prosecution in the
criminal
district court and to remand the child to
the
jurisdiction of the juvenile court.
Although the Court of Civil
* ~ ~ ~ e a l sfound
'
that the first transfer order was not void, the
agreed order of dismissal in the criminal district court
destroyed the operability of that first transfer order and thus
that order was no longer available for the State to rely on in
lieu of the defective second transfer order, defective as noted
above because the D had been denied a separate jury trial on the
competency question.
The CCA declined to conduct its own review
of the validity of the orders as it had no jurisdiction to
conduct such an inquiry.
"Because the Court of Civil Appeals in its first opinion
ruled that no operative order existed transferring
Appellant from the juvenile system to the adult criminal
system, we are constrained to sustain Appellant's ground
. * "" .:
of error.
.# .
Furthermore, the fact that a valid and judicially
approved certification order has now been made, does not
cure the jurisdictional defects present in the case
before us.
At the time that Appellant was indicted and
tried for the present offense, there was no valid basis
for the exercise of criminal jurisdiction over him.
Sec. 8.07 P.C.
I

?!

I

Appellant's conviction is reversed and the cause is
dismissed. This renders moot Appellant's Writ of Habeas
Corpus which is also dismissed."
~.

* * * * *

,

.
..

3.

~.

CLARENCE ERANDLEY., No. 68,850, ~asitalMurder, Death, Aff 'd, W.
5/8/85, Judge Clinton and Teague dissent.
'
.C;Davis,
.
'

NO VALID DOUBLE JEOPARDY CLAIM AS TO SUFFICIENCY OF EVIDENCE
AFTER MISTRIAL BASED ON IIUNG JURY:
The D argued that thjs
retrial violated his due process and double jeopardy rights under
the U.S. and Texas Constitutions because the evidence at the
first trial was insufficient to support a verdict of guilt.
In
R i c h a r m ,y
m.&& States, 35 Cr .L. 3179 (6/29/84), the D
raised the double jeopardy claim after his first trial resulted
in a mistrial due to the inability of the jurors to agree. The D
argued that the evidence presented at the first trial was
insufficient and that retrial was therefore barred by
L
t a t 437 U.2.
1, 98 S.Ct. 2141, 57 L.Ed.2d 1 (1978).
The S.Ct.
held that jeopardy does not terminate when the jury is
discharged because it is unable to agree, and that, therefore,
the sufficiency of the evidence presented at the first trial need
not be reviewed.
By virtue of Richards~n, the court here
declined to review the sufficiency of the evidence presented at
the D's first trial.
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ORDERING A BILL OF EXCEPTION TO BE OFFERED IN CHAMBERS DOES NOT
VIOLATE THE D'S RIGHT TO A PUBLIC TRIAL:
During the jury trial,
the D objected to a question by the prosecutor pertaining to the
probable cause for the D's arrest.
The court and attorneys
discussed the matter in chambers.
After a break, the discussion
resumed at the bench at which time the court overruled the D's
Motion For Mistrial which was based upon the prosecutor's
question.
Defense counsel then said "I want to do our bill in
open courtw, apparently meaning in the courtroom outside the
presence of the jury.
The court denied the request. The record
.on appeal which was a public record included the evidence offered
in the D q s bill. The court held that the ordering of the Bill of
Exception did not violate the D's right to a public trial under
Art. I, Sec. 10 of the Tex. Const., the Sixth Amdmt. to the U.S.
Const., or Art. 1.24 C.C.P.
The considerations remarkably
differed from the right to a public trial and the public's right
of access to such trial, or the conducting of a hearing on the
admissibility of a confession or the admissibility of other
evidence.
By footnote the court stated that if the refusal to allow a Bill
of Exception to be made in the courtroom constituted a violation
of D's right to a public trial under either Texas law or the U.S.
Const., the remedy would be to remand the case and to allow the
bill to be made in the courtroom. Uy,
No. 83-321,
35 Crim. L.R. 3087 15/23/84).
The court saw no reason such a
nunc pro tunc ceremony could not be performed; neither did the
court see any utility in its performance.

* * * * *
EX PARTS U L X m E , No. 69,180, Judge Campbell, 5/8/85.

APPLICATION FOR WRIT OF HABEAS CORPUS NO SUBSTITUTE FOR APPEAL:
Jury found D guilty of attempted murder and on 7/18 set
punishment at 3 years probated.
The judge reset the case for
8/12 at which time the court ordered the D jailed for 30 days as
a condition of probation.
The D first argued that his only
remedy was a writ because the 30 day jail term was imposed after
the time had run for giving timely Notice of Appeal.
First, if
that was the case the D could have filed a Motion For New Trial
within the first 30 day period and that being overruled then file
Notice of Appeal, to preserve his appellate remedies.
Second,
the court found that the sentence was not actually imposed until
8/12 and that adequate time was available to give timely Notice
of Appeal.
The court ultimately found that the applicant had
intentionally bypass@ the appellate process available to him and
therefore dismissed this writ of habeas corpus without reaching
the merits of his real contention, i.e., that the trial judge had
no authority to impose as a condition of his probation the 30 day
jail term.
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No.

69,408,

Relief denied, Judge Miller,

5/8/85.

* FAILUR~
OF
FAILURE OF

STATE TO SIGN CONSENT FORM TO WAIVE JURY TRIAL AND
COURT TO APPROVE WAIVERS AND STIPULATIONS WILL NOT
JUSTIFY RELIEF ABSENT SHOWING OF HARM:
The D contended that the
State did not sign the consent form for him to waive trial by
jury under Art. 1.13 C.C.P.;
and that the waivers and consent t.o
stipulate evidence were not approved by the court in writing and
ordered filed in the file of the papers of the case as required
by Art.
1.15 C.C.P.
While the record is rather skimpy
apparently, the intentions of the parties as demonstrated from
the writ record were that the D intended to waive trial by jury
and enter into the appropriate stipulations and therefore the
court, while recognizing that on direct appeal the matters
complained of herein would warrant reversal ( m a ,
626 S.W.2d
56; GJ&a.kr 657 S.W.2d
1211, the rule when the attack is
GS?L.L~~L, No.
collateral will be the one enunciated in Ex &&e
614 S.W.2d 429 (Tex. Cr. App. 1981):

...

"We conclude that it would be ridiculous to set aside a
conviction
based merely upon the missing signature
of the district attorney when it is obvious that the
State did indeed consent to the jury waiver.
I

We hold that in the absence of a showing of harm a valid
conviction may not be set aside by habeas corpus or
collateral attack merely because the State failed to
sign the consent to the jury waiver of a defendant as
required by Art. 1.13 C.C.P.,
where the evidence does
show that the State did in fact agree to such a waiver."
This
rule was extended here to apply to habeas corpus or
collateral attacks based upon a trial judge's failure to comply
with Art. 1.15.
Thus in the absence of a showing of harm, a
valid conviction will not be set aside by habeas corpus or
collateral attack merely because the trial judge failed to sign
the D's written waivers and consent to stipulate evidence, where
the evidence does show that the trial judge did in fact approve
the D's waivers and consent to stipulate evidence.

PARTE
SLAUGHTm, No.
Davis, 5/8/85.

69,449,

Relief

granted, W.

C.

AS STATE AND FEDERAL TIME NOT RUNNING CONCURRENTLY, AS PER PLEA
BARGAIN, STATE CONVICTION SET ASIDE:
Basically the D was
sentenced to a two year prison term in federal court and then to
a five year prison term in state court, with the understanding
that the state and federal sentences would run concurrently at
the time he pled guilty in state court.
It became abundantly
clear forthwith that the federal sentence was not running
concurrently with the state sentence and therefore, as the state
could not carry out its side of the bargain the D would be
SDR-8
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entitled to withdraw his plea.
623 S.W.2d 418.

Joiner, 578 S.W.2d

CAARLES HARRELSOB, Nos. 494-84 and 495-85,
PDR: Conv. rev'd, 5/8/85.

739;

Opinion on State's

D'S PLEAS OF NOLO CONTENDERE WERE NOT VOLUNTARILY AND KNOWINGLY
N T E , AS THE COURT LED THE D TO BELIEVE THE D COULD APPEAL
PRETRIAL MATTERS AFTER A NON-NEGOTIATED PLEA OF NOLO CONTENDERE:
The D was convicted upon his pleas of nolo contendere to the
offense of possession of cocaine enhanced by a prior felony
conviction and to the offense of unlawful possession of a firearm
by a felon.
The court sentenced the D to 40 and 10 year
sentences, concurrently.
Prior to the pleas, the D filed
appropriate motions to dismiss under the Speedy Trial Act and to
suppress, which were overruled.
The D was led to believe he
could appeal these pretrial motions by the Court, notwithstanding
that the plea was non-negotiated and that as a matter of law in
the absence of plea bargain the Aelms rule (484 S.W.2d
925)
clearly operated to bar any meaningful review of the Speedy Trial
claim or search and seizure argument. This is so notwithstanding
Martin, 652 S.V.2d 777 which held that any Speedy Trial claim
raised pretrial and follow~dby a negotiated plea of guilty or
nolo contendere would be cognizable on appeal.
In H a x a m , by
footnote 4, the court emphasized that the D in Erartin had entered
into a negotiated plea.
BXK a TFAVELSTEEL, opinions are extremely important as both
clearly address whether or not the T/C properly
entered
affirmative findings in the judgment that the D used or exhibited
a deadly weapon, which in turn drastically affects the date the D
becomes eligible for parole.
EX&&,

No. 294-84, Opinion on D's PDR, Judge Miller, 5/22/85.

THE T/C ERRED IN ENTERING AN AFFIRMATIVE FINDING IN THE JUDGMENT
THAT THE D USED OR EXHIBITED A DEADLY WEAPOE--WHICH FINDING WAS
ORDERED STRICKEN FROM THE JUDGMENT:
In a very clear and
authoritative majority opinion authored by Jdg. Miller the matter
of "affirmative findingsw periodically entered by T/Cs
is
addressed in detail in this case.

"...

The indictment alleged that the D did
with the specific
intent to commit th@ offense of murder, attempt to cause thess,,,
death of Toni Patrick, an individual, hereinafter callef&
Complainant, by knowingly and intentionally stabbing and cutting--+:
said Complainant with a knife
The application paragraph of
the charge tracked this language.
The jury verdict found the D
guilty "of the offense of attempted murder as charged in the
indictment".
The trial judge entered the following finding in
the judgpent: "The court finds that the defendant herein used or

..."
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exhibited a deadly weapon during the commission of said offense."
Jdg.
Miller initially addressed the meaning of the
term
*"affirmative finding" under Art. 42.12 Sec. 15(b) C.C.P. -- not
statutorily defined -- and then wrote that these words taken
together "were intended to mean the trier of facts' -e
determination that a deadly weapon or firearm was actually used
or exhibited during the commission of the offense."
Ultimately, the court expressly disapproved any language in &
W k?a%xr602 S.W.2d 530 and C~BYEL L m
r 657 S.W.2d
146
that would perpetuate the practice of trying to determine whether
indictment.s/verdicts/fact
situations amounted
to
differing
"impliedn affirmative findings or not.
Where the jury is the
trier of fact, the T/C may not properly enter that they have made
an affirmative finding concerning the D ' s use or exhibition of a
deadly weapon or firearm during the commission of the offense
unless:
(1) the deadly weapon or firearm has been specifically pled as
such (using the riomenclature "deadly weapon") in the indictment
(applies where the verdict reads "guilty as charged in the
indictment"). See &re&,
639 S.W.2d 943;

(2) Where not specifically pled in "(1)" above as a deadly weapon
or firearm, the weapon pled is per se a deadly weapon or a
firearm; or,
(3) a special issu-e is submitted and answered affirmatively.
1

By footnote the court observed that Jdq. Clinton's concurring
opinion would require "noticen in the form of a formal pleading
in the indictment before entry of such a finding would be proper;
but the majority opinion was concerned that such a requirement
may well add an element to whatever offense was alleged, a
reasonable doubt about which would lead to a not guilty verdict.
Thus this was a valid impediment to such a requirement.
Earlier in the opinion the court observed that an affirmative
finding may be made if the trier of fact responds to a special
issue submitted during the punishment stage of the trial, similar
to enhancement allegations, subn~ission,and probation eligibility
submissions, as well as capital murder type special issue
submissions.
The court further emphasized that the question was not before it
"Of how culpability under the theory of parties comes into play
in this area. Where this is t.he state's theory, it may be that a
special issue is required since Art. 42.12 Sec. 3f(a) (2) calls
for a finding that the D himself used or exhibited the weapon in
question during the commission of the offense."
The opinion concluded:
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"No longer will a verdict 'amount to' or 'necessarily
imply' an affirmative finding of use or exhibition of a
deadly weapon or firearm. We will no longer look to the
facts of the case to permit an 'implied' affirmative
finding as the Court of Appeals, relying on prior case
law, did in this case. (Footnote 5: This holdina will
not-precludeappellate review of the facts to det&mine
the sufficiency of the evidence to support the finding
once the finding has been properly made).
We overrule
all prior holdings to the contrary.
In the instant case, the court entered an affirmative
finding of use or exhibition of a deadly weapon when
'deadly weapon' was not specifically pled in the
indictment.
The jury was also the fact finder in the
punishment phase of the trial, but no special issue was
submitted at the close of the punishment stage.
The
affirmative finding was therefore improperly entered on
the judgment.
In such a case, we may reform the
judgment as necessary, Art. 44.24(b) C.C.P.,
and delete
the improper finding.
See &at 945, and
cases cited therein."
Quite frankly this is simply another excellent opinion by Jdg.
Niller in an area of the law'which certainly needed some clear
direction.

LLOYD TRAVELSTUQ,

No.

a05-84, Opinion on D's PDR, Jdg. White,

5/22/85.
IT WAS ERROR FOR THE T/C TO MAKE THE AFFIRMATIVE FINDING THAT A
DEADLY WEAPON WAS USED WHEN THE D WAS CONVICTED UNDER THE LAW OF
PARTIES, ABSENT A SPECIFIC FIhJING BY THE TRIER OF FACT:
The D
was convicted of murder and given a 99 year sentence by the jury,
following which the T/C added to the judgment an affirmative
finding that a deadly weapon was used in the cornmission of the
crime.
This affirmative finding was the sole basis for this
appeal.
The Reaumont C/A held the jury implicitly made the
finding in it.s verdict.
The capital murder indictment in this
cause alleged in part:
"Did then and there intentionally and
knowingly cause the death of an individual, Rob Yarbrough, by
shooting him with a gun; and the said Lloyd Sherman Travelsted
(sic) did then and there intentionally cause the death of the
said Bob Yarbrough in the course of committing the offense Of
a
robbery. "
The evidence showed that the D hated his stepfather, Bob
Yarbrough, and wanted him dead, and approached a friend, Stephen
Oates, to help him kill Rob Yarbrough. T~getherthey planned the
murder, On the date of the killing both drove to the victim's
residence.
The D loaded the gun.
When they arrived at the
scene, the victim was home alone, seated at his kitchen table
eating his evening meal.
They knocked at the outside door which
June 19851VOICEfor the Defense

opened into the kitchen.
When the victim opened the door Oates
fired a shotgun blast into his body causing him to fall face down
on the floor. The D said "Shoot him, shoot him. Make sure he is
dead."
Oates then walked up to the victim on the floor and shot
The D picked up the money bag which the
*him again in the back.
victim had brought home from his place of business and he and
Oates fled the scene in Oates' car.
The jury instructions
included a paragraph applying the law to the facts on murder and
whether or not the D was a party to the murder. The jury was not
charged on the whether the D committed the murder himself.
The
verdict read "We the jury find the defendant guilty of murder as
charged in the indictment."
After the jury assessed
the
punishment, the court added the statement that "The count makes
an affirmative finding that a deadly weapon was usedn to the
judgment.
The sections in question read as follows.
Art. 42.12 Sec. 15(b)
C.C.P.
provides:
"If the judgment contains an affirmative
finding under Sec. 3f(a) (2) of this article, he is not eligible
for release on parole until his actual calendar time served,
without consideration of good conduct time, equals one third of
the maximum sentence or 20 calendar,years, whichever is less."
Sec. 3f (a) (2) states in part that:
"Upon affirmative findin'g that
-ant
used or
exhibited a deadly weapon [footnote 2: as defined in
V.T.C.A:,
Penal Code, Sec. 1.07(a) (1111 during the
commission of an offense or during immediate flight
therefrom, the trial court shall enter the finding in
the judgment of the court."
The majority opinion authored by Jdg. White then found that the
phrase "the defendant used or exhibited a deadly weapon" implies
that the D, himself, used or exhibited a deadly weapon during the
commission of a felony or a flight therefrom.
When a D is a party as defined in Sec. 7.01 and 7.02 of the Penal
Code, to the use or exhibition of a deadly weapon, there must be
a w-cjf_i_cf b d i n g by the trier of facts that the D himself used
or exhibited the deadly weapon.
The power of the T/C to make an
affirmative finding should only be invoked if he is the trier of
the facts.
When the issue of punishment is before the jury, the
T/C should submit a special issue to the jury regarding an
affirmative finding of a deadly weapon.
Much confusion would be
eliminated
if this procedure
were
followed.
Additional
guidelines have been set out in Eaak L- L.-,
summarized above.
The court then concluded:
"We agree with the court below that 'the statute does
not require any specific wording or terminology when
making a finding that a deadly weapon was used.'
However, the defendant, not another party, must use or
exhibit the deadly weapon.
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As a party to the fatal shooting of Bob Yarbrough,
Appellant was improperly found to have used a deadly
weapon in the commission of that crime.
We reverse the
judgment of the Court of Appeals.
The judgment of the
Trial Court shall be refarmed to delete the affirmative
finding that the Appellant used or exhibited a deadly
wekpon in the commission of the murder."

E m , No. 2-84-012-CR, Ft. Worth C/A.
In the May issue of the VOICE FOR THE DEFENSE, Significant
Decisions Report, Julie Heald summarized this Forte decision.
Because of the importance of that case, it really should have
been the first case summarized in the entire SDR section.
As
Julie noted, the case stood for the proposition that the D was
improperly denied a limited right to counsel prior to making a
decision as to whether to take an intoxilyzer examination.
The
majority opinion is an excellent one, authored by Justice Clyde
R. Ashworth and joined in by Justices Spurlock, 11, Gray, and W.
A. Hughes (retired, sitting for Justice Jordan); concurring
opinion by Justice Burdock. Justices Fender and Hill joined in a
concurring and dissenting opinion.
Because of its importance in
numerous DWI cases which the defense bar handled on a regular
basis, this opinion is an absolute must to have on hand. We are
advised that the State filed two Petitions for Discretionary
Review, on March 28 and ~ p r i l1, 1985, and the Appellant filed a
Petition For Discretionary Review on April 24, 1985. The case is
now pending before the Court of Criminal Appeals.
I would be
willing to bet money that this case may eventually be written on
by the U.S. Supreme Court. And I would certainly hope our Amicus
Curaie Committee would see fit to lend a helping hand for the
defense.

a- Respondent was

charged with various federal offenses involving a
scheme to defraud a refinery by submitting false certifications
that oil purchased by the refinery from respondent's company was
crude oil when in fact it was less valuable fuel oil.
At the
trial in District Court, defense counsel in his closing argument
impugned
the prosecutor's integrity and charged that
the
prosecutor did not believe in the Government's case.
No
objection to defense counsel's summation was made at the time,
but in rebuttal arguments the prosecutor stated his opinion that
respondent was guilty and urged the jury to "do its job"; defense
counsel made no objection.
Respondent was convicted on several
counts, and on appeal alleged that he was unfairly prejudiced by
the prosecutor's response to defense counsel's argument. The C/A
rev'd and reamnded for a new trial, holding that under case law
of that circuit, such remarks constituted misconduct and were
plain error, and that appellate review was not precluded by
defense counsel's failure to object at trial.
HELD:
The prosecutor's remarks during the rebuttal argument,
although error, did not constitute "plain error" that a reviewing
court could properly act on under Federal Rule of Criminal
Procedure 52(b), absent a timely objection by defense counsel; on
the record, the challenged argument did not undermine the
fairness of the trial.
The kind of advocacy on both sides as shown by the record has no
place in the administration of justice and should neither be
permitted nor rewarded; the appropriate solution is for the trial
judge to deal promptly with any breath by either counsel.

The issue is not the prosecutor's license to make otherwise
improper arguments, but whether his "invited response" taken in
context unfairly prejudiced the D.
Y+ Y
U m, 355
U.S.
339, 78 S.Ct. 311, 2 L.Ed.2d 321.
In order to make an
appropriate assessmeht, the reviewing court must not only weigh
the impact of the prosecutor's remarks, but must also take into
account defense counsel's conduct.
The impact of the evaluation
has been that if the prosecutor's remarks were "invited" and did
no more than respond substantially in order to "right the scale",
such comments would not warrant reversing a conviction.
The plain-error exception of Rule 52(b) to the contemporaneousobjection requirement js to be used only in those circumstances
in which a miscarriage of justice would otherwise result.
Especially when addressing plain error, a reviewing court cannot
properly evaluate a case except by viewing such a claimed error
against the entire record. When reviewed under these principles,
the prosecutor's remarks in this case did not rise to the level
of plain error.
Viewed in context, the remarks, although
inappropriate and amounting to error, were not such as to
undermine the fundamental fairness of the trial and contribute to
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a miscarriage of justice.

After petitioner was arrested on armed robbery charges in
Louisiana, he was taken to the police station for questioning by
detectives.
Upon being read his Miranda rights, he said that he
did not wish to make any statement until he saw a lawyer, and the
interview was then terminated.
But the next day before
petitioner had communicated with a lawyer, one of the same
detectives, without inquiring whether petitioner had spoken with
an attorney and without any indication from petitioner that he
was willing to be interrogated, asked if he was willing to talk
about the case.
After Miranda rights were again read to
petitioner, he orally confessed that he had committed the
robberies.
Over petitioner's objections the confession was
admitted into evidence at his trial and he was convicted. In the
meantime, subsequent to petitioner's trial and convictions and
while his appeal to the Louisiana S.Ct. was pending, this Court
ruled in m a & L ,
451 U.S.
477, 101 S.Ct. 1880, 68
L.Ed.2d 378, that a criminal defendant's rights under the Fifth
and Fourteenth Amendments were violated by the use of his
confession obtained by pol,ice,-instigated interrogation--without
counsel present--after
he requested an
attorney.
While
acknowledging the presence of an Edwards violation, the Louisiana
S. Ct. went on to hold that EdyaAs was not to be applied to
petitioner's case.
HELD:
The Edwards ruling applies to cases pending
appeal at the time Edwards was decided.

on direct

* * * * *
Petitioner, an indigent, was charged with first-degree murder and
shooting with intent to kill.
At his arraignment in an Oklahoma
trial court, his behavior was so bizarre that the trial judge,
sua sponte, ordered him to be examined by a psychiatrist.
Shortly thereafter, the examining psychiatrist found petitioner
to be incompetent to stand trial and suggest that he be
committed.
But six weeks later, after being committed to the
state mental hospital, petitioner was found to be competent on
the condition
that he continue to be sedated with
an
antipsychotic drug. The State then resumed proceedings, and at a
pretrial conference ~etitioner's attorney informed the court that
he would raise an insanity defense, and requested a psychiatric
evaluation at state expense to determine petitioner's mental
state at the time of the offense, claiming that he was entitled
On the basis
to such an evaluation by the Federal Constitution.
of United States
~ 1 , &j).jJ& L B u r 344 U.S. 561, 73 S.Ct.
391, 97 L.E~. 549, the T/C denied petitioner's motion for such an
evaluation.
~t the guilt phase of the ensuing trial, the
June 19851VOICEfor the Defense
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examining psychiatrists testified that petitioner was dangerous
to society, but there was no testimony as to his sanity at the
time of the offense. The jury rejected the insanity defense, and
- petitioner
-.
was convicted on all counts.
At the sentencing
e- proceeaing, the State asked for the death penalty on the murder
counts, relying on the examining psychiatrists' testimony to
establish the likelihood of petitioner's future dangerous
behavior.
Petitioner had no expert witness to rebut this
testimony or to give evidence in mitigation of his punishment,
and he was sentenced to death.
The Oklahoma CCA aff'd the
convictions and sentences.
After rejecting, on the merits,
petitioner's federal constitutional claim that, as an indigent
defendant, he should have been provided the services of a courtappointed psychiatrist, the court ruled that petitioner had
waived such claim by not repeating his request for a psychiatrist
in his motion for a new trial.

I

HELD:
This court has jurisdiction to review this case.
The
Oklahoma CCA holding that the federal constitutional claim to a
court-appointed psychiatrist was waived depended on the court's
federal-law ruling and consequently does not present an
independent state ground for its decision.
When a defendant has made a preliminary showing that his sanity
at the time of the offense is likely to be a significant factor
at trial, the Const. requjrres that a State provide access to a
psychiatrists's assistance on this issue, if the defendant cannot
otherwise afford one.

\

and under
what
conditions, a
In determining whether,
psychiatrist's participation is important enough to preparation
of a defense to require the State to provide an indigent
defendant with access to a psychiatrist, there are three revelant
factors:
(i) the private interest that will be affected by the
State's actions; (ii) the State's interest that will be affected
if the safeguard is to be provided; and (iii) the probable value
of the additional or substitute safeguards that are sought and
the risk of an erroneous deprivation of the affected interest if
those safeguards are not provided.
The private interest in the
accuracy of a criminal proceeding is almost uniquely compelling.
The State's interest in denying petitioner a psychiatrist's
assistance is not substantial in light of the compelling interest
of both the State and petitioner in accurate disposition.
And
without a psychiatrist's assistance to conduct a professional
examination on issues relevant to the insanity defense, to help
determine whether that defense is viable, to present testimony,
and to assist in preparing the cross-examination of the State's
psychiatric witnesses, the risk of an inaccurate resolution of
sanity issues is extremely high.
This is so particularly when
the defendant is able to make an ex parte threshold showing that
his sanity is likely to be a significant factor in his defense.
When the State at a capital sentencing proceeding presents
psychiatric evidence of the defendant's future dangerousness, the
defendant, without a psychiatrist's assistance, cannot offer an
SDR-16
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expert's
opposing view, and thereby loses a
significant
opportunity to raise in the jurors' minds questions about the
State's proof of an aggravating factor.
In such a circumstance,
where, the consequence of error is so great, the relevance of
responsive psychiatric testimony so evident, and the State's
burden so slim, due process requires access to a psychiatric
examination on relevant issues, to a psychiatrist's testimony,
and to assistance in preparation at the sentencing phase.

&.a&s ex
W L & L d i -ar
is not authority for
absolving the trial court of its obligation to provide petitioner
access to a psychiatrist.
On
the record, petitioner was entitled to access to
a
psychiatrist's assistance at his trial, it being clear that his
mental state at the time of the offense was a substantial factor
in his defense, and that the trial court was on notice of that
fact when the request for a court-appointed psychiatrist was
made.
In addition, petitioner's future dangerousness was a
significant factor at the sentencing phase, so as to entitle him
to a psychiatrist's assistance on this issue, and the denial of
that assistance deprived him of due process.

A federal grand jury returned a multi-count indictment charging
respondent with mail fraud in violation of 18 U.S.C.
Sec. 1341.
He was alleged to have defrauded his insurer in connection with a
burglary at his place of business both by consenting to the
burglary in advance and by lying to the insurer about the value
of his loss.
The proof at his jury trial, however, concerned
only the latter allegation, and he was convicted.
Respondent
appealed on the basis that the trial proof had fatally varied
from the scheme alleged in the indictment.
The C/A agreed and
vacated the conviction, holding that under the Fifth Amendment's
grand jury guarantee a conviction could not stand where the trial
proof corresponded to a fraudulent scheme much narrower than,
though included in, the scheme that the indictment alleged.
HELD:
Respondent's
violated.

Fifth Amdmt.

grand

jury right was

not

As long as the crime and the elements thereof that sustain the
conviction are fully and clearly set out in the indictment, the
right to a grand jury is not normally violated by the fact that
the indictment alleges more crimes or other means of committing
the same crime.
Convictions generally have been sustained as
long as the proof upon which they are based corresponds to an
offense that was clearly set out in the indictment.
A part of
the
indictment unnecessary to and independent from the
allegations of the offense proved may normally be treated as a
useless averment that may be ignored.

-?
-
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Respondent has shown to deprivation of his substantial right to
be tried only on charges presented in a grand jury indictment.
He was tried on an indictment that clearly set out the offense
for which he was ultimately convicted.
E Hl&.&.ed
% m r
361 U.S. 212, 80 S.Ct. 270, 4 L.Ed.2d 252, distinguished.
The proposition that a narrowing of an indictment constitutes an
"amendment" that renders the indictment void, Ex
-8
121
U.S. 1, 7 S.Ct. 781, 30 L.Ed. 849, is now explicitly rejected.
The variance complained of here added nothing new to the
indictment and constituted no broadening, and what was removed
from the case was in no way essential fo the offense on which
respondent was convicted.

THOMPSOLJ L IL,UISIANA, 105 S.Ct. 409 (1984).

I

Validity of a warrantless "murder scene" search of petitioner's
448 So.2d 666.
home was upheld by Louisiana S.Ct.,
On petition
for cert., the S.Ct. held that: (1) although police may make
warrantless entries on premises,where they reasonably believe
that person within is in need of immediate aid, and may make
prompt warrantless search of area to see if there are other
victims or if a killer is st611 on premises, there is no "murder
scene exception" to warrant requirement, and warrantless search
is not constitutionally permissible simply because homicide has
recently occurred there; (2) the warrantless search was not
permissible merely because it took only two hours and was
conducted on same day as murder; and ( 3 ) injured petitioner's
attempt to get medical assistance, by call from her home, did not
evidence diminished expectation of privacy on her part, and
although it would have justified authorities in seizing evidence
in limited search, such call for help could not be seen as
invitation to general public that would convert home into sort of
public place for which no warrant to search would be necessary.
II

')

Respondent was tried by a jury in a Florida state court and
In accordance with the jury's
convicted of first degree murder.
recommendation, he was sentenced to death. On appeal, respondent
claimed that several prospective jurors had been improperly
excluded for cause because of their opposition to capital
punishment, in violgtion of the decision in J ~ & & = E QYI~
Lllinok, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776, but the
Florida S.Ct.
aff'd the conviction and sentence.
After
unsuccessfully seeking postconviction review in the state courts,
respondent filed a petition for a writ of habeas corpus in
Federal District Court under 28 U.S.C.
Sec. 2254.
That court
denied the petition. The C/A rev'd and granted the writ, holding
that,
on the basis of the voir dire questioning by the
SDR-18
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prosecutor, one of the prospective jurors was improperly excused
for cause under w-.
The court drew the standard for
determining when
a juror may properly be excluded
from
SuDra at 522, n.21, 88 S.Ct., at 1777, n. 21, which
states* that jurors may be excluded for cause if they make it
"unmistakably clear" that they would "automatically" vote against
capital punishment without regard to the evidence or that their
attitude toward the death penalty would prevent them from making
an impartial decision as to the defendant's 'guilt".

*- a

HELD :
1.
The proper standard for determining when a prospective juror
may be excluded for cause because of his views on capital
punishment is whether the juror's views would "prevent or
substantially impair the performance of his duties as a juror in
accordance with his instructions and oath".
i?dawi y, Zex&s, 448
U.S. 38, 45, 100 S.Ct. 2521, 2526, 65 L.Ed.2d 581. In addition
to dispensing with
Q
reference to
"automatic"
decision-making, this =d
does not require that a juror's
bias be proved with "unmistakable clarity".
Here, given this
standard, the C/A at a minimum erred in focusing unduly on the
lack of clarity of the questioning of the prospective juror, and
in focusing on whether her answers indicated that she would
"automatically" vote against the death penalty.
On a petition for habeaa corpus under 28 U.S.C.
Sec. 2254,
the question of challenge of a prospective juror for bias is a
"factual issue" subject to Sec. 2254(d), which requires a federal
reviewing court to accord any findings of the state courts on
"factual issuesw a "presumption of correctness."
n,
Y W f , 467 U.S. -, 104 S.Ct. 2885, 81 L.Ed.2d 847. This rule
applies to a T/Cts determination, such as the one made in this
case, that a prospective capital sentencing juror was properly
excluded for cause.
2.

3.
Under the facts of this case, the prospective juror in
question was properly excused for cause.
There were adequate
"written indician of the trial judge's factual finding to satisfy
Sec. 2254td).
The transcript of voir dire shows that the
prospective juror was questioned in the presence of both counsel
and the trial judge, that at the end of the colloquy between the
prosecutor and the juror the prosecutor challenged for cause, and
that the challenge was sustained.
Nothing more was required.
The judge was not required to write a specific finding or
announce for the record his conclusion that, or his reasons why,
the prospective juror was biased.
The judge's finding is
therefore "presumed correct" absent anything in the record
showing one of the reasons enumerated in the statute for avoiding
the presumption.
The question under the statute is whether the
T/C's findings are fairly supported by the record, and here there
is ample support for the trial judge's finding that the
prospective juror's view would have prevented or substantially
impaired the performance of her duties as a jaror.

* * * * *
Jme 19851VOICEfor the Defense
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to an investigation of a suspected drug smuggling
operation, United States Customs officers, by ground and air
surveillance, observed two pickup trucks as they traveled to a
remote private airstrip in Arizona and the arrival and departure
there of two small airplanes.
The officers smelled the odor of
marijuana as they approached the trucks and saw in the back of
the trucks packages wrapped in dark green plastic and sealed with
tape, a common method of packaging marihuana.
After arrestng
certain of the respondents at the airstrip, the officers took the
trucks back
to Drug Enforcement Administration
(DEAI
headquarters, and the packages were then placed in a DEA
warehouse.
Three days after the packages were seized from the
trucks, aovernment agents, without obtaining a search warrant,
opened some of the packages and took samples that later proved te
be marijuana. Before trial on federal drug charges, the District
Court granted the respondentsf motion to suppress the marihuana,
and the C/A affld, concluding inter alia, that Q&&d
~1
AWa, 456 US. 798, 102 S.Ct. 2157, 72 L.Ed.2d 572--which held
that if police officers have probable cause to search a lawfully
stopped vehicle, they may conduct a warrantless search of any
containers found inside that may conceal the object of the
search--did not authorize the~warrantlesssearch of the packages
three days after they were removed from the trucks.

'..

HELD :
1.
Respondents1 argument that the suppression of the marihuana
should be affld on the grounds that the officers never had
probable cause to conduct a vehicle search, thus rendering
inapplicable, is without merit.
The record shows that the
officers had probable cause to believe that not only the packages
United
but also the trucks themselves contained contraband.
Stat,e~yL Wur433 U . S .
1, 97 S.Ct. 2476, 53 L.Ed.2d 538,
distinguished.
Respondents1 contention that the record fails to
show that a vehicle search ever in fact occurred is also without
merit, since even though the trucks were not searched at the
scene, the Government officers conducted a vehicle search at
least to the extent of entering the trucks and removing the
packages at DEA headquarters.
2.
The warrantless search of the packages was not unreasonable
merely because it occurred three days after the packages were
unloaded from the trucks.
establishes that the Officers
could have lawfully searched the packages when they were first
disc~vered in the trpcks at the airstrip, and there is no
requirement that the warrantless search of a vehicle occur
contemporaneously with its lawful seizure.
Nor does && or
other "vehicle search" decisions of this Court suggest that
warrantless searches of containers must invariably be conducted
"immediately" as part of the vehicle inspection or "soon
thereafter'.
Moreover, the C/A1s approach fails to further the
privacy interests protected by the Fourth Amdmt.
Because the
officers had probable cause to believe that the trucks contained
SOR-20
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contraband, any expectation of privacy in the vehicles or their
contents was subject to the officers' authority to conduct a
warrantless search, and the warrantless search of the packages
h a s not unreasonable merely because the officers returned to DEA
headquarters and placed the packages in the warehouse rather than
immediately opening them.
Inasmuch as the Government was
entitled to seize the packages and could have searched them
immediately without a warrant, the warrantless search three days
after the packages were placed in the warehouse was reasonable
and consistent with this Court's precedent involving searches of
impounded vehicles.

UNITED STATES L WOODWARD, 105 S.Ct. 611 (1985).
was convicted in the U.S. D/C for the Central District of
California for violating the false statement and
currency
reporting statutes, and he appealed. U.S. C/A for the 9th Cir.,
726 F.2d 1320, rev'd D's felony conviction for making a false
statement, and Government petitioned for cert.
The S.Ct. held
that proof of a currency reporting violation does not necessarily
include proof of a false statement offense; thus, D could be
convicted of and receive consecutive punishments for the two
offenses without offending double jeopardy prohibitory rule.

D

Petitioners are a holding company and its tax-shelter-promoting
subsidiaries.
The IRS issued summonses to petitioners pursuant
to Sec. 7602(a) of the Internal Revenue Code, which empowers the
IRS to serve summons on any person, without prior judicial
approval, if the information sought is necessary to ascertain
that person's
tax
liability.
The
summonses requested
petitioners' financial statements for certain fiscal years, as
well as the names of persons who had licenses from petitioners to
distribute a certain medical device. When petitioners refused to
comply with the summonses, the Government brought an enforcement
action in Fed. D/C.
Petitioners opposed enforcement on the
ground that the IRS's request for the licensees' names indicated
that the IRS's "primary purpose" was to audit the licensees, not
petitioners.
Petitioners contended that if t h IRS wanted the
licensees' names, it could not proceed solely under Sec. 7609(f),
which requires the IRS to obtain prior judicial approval to serve
a summons seeking infprmation on the tax liability of unnamed
taxpayers.
The D/C found that the IRS had made a sufficient
showing of its interest in auditing the petitioners' returns and
enforced the summonses. The C/A aff'd, holding that Sec. 7609(f)
applies only when the IRS issues a summons to an identifiable
party with whom it has no interest in order to investigate the
unnamed third parties' tax liabilities.
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HELD:
Where, pursuant to Sec. 7602(a), the IRS serves a summons
on a known taxpayer with the dual purpose of investigating both
that
taxpayer's
tax liability and unnamed
parties'
tax
liabilities, it need not comply with Sec. 7609(f), as long as all
&the
in!tormation sought is relevant to a legitimate investigation
of the summoned taxpayer.
Where the summoned party is itself
being
investigated,
that party's
self-interest provides
sufficient protection against the evils that Congress sought to
remedy when it enacted Sec. 7609(f), which serves as a restraint
on the IRS's exercise of its summons power in the "John Doen
context.
Here, on the record, the licensees' names "may be
relevantn to the legitimate investigation of petitioners, and
thus the summonses were properly enforced.

UNITED SWES Y1. HENSLEY, 105 S.Ct.

,.

I

675 (1985).

Following an armed robbery in the Cincinnati suburb of St.
Bernard, Ohio, a St. Bernard police officer, on the basis of
infsmatisn
obtained from an informant that respondent had
driven the getaway car during the robbery, issued a "wanted
flyern to other police departments in the area. The flyer stated
that respondent was wanted for investigation of the robbery,
described him and the date and location of the robbery, and asked
the other departments to pickCup and hold him for the St. Bernard
police.
Subsequently, on the basis of the flyer and after
inquiring without success as to whether a warrant was outstanding
for respondent's arrest, police officers from Covington, KY,
another Cincinnati suburb, stopped an automobile that respondent
was seen driving.
One of the officers recognized a passenger in
the car as a convicted felon, and, upon observing a revolver butt
protruding from underneath the passenger's seat, arrested the
passenger.
After a search of the car uncovered other handguns,
respondent was also arrested.
Respondent was then indicted on
the federal charge of being a convicted felon in possession of
firearms.
Respondent moved to suppress the handguns from
evidence on the grounds that the Covington police had stopped him
in violation of the Fourth Amendment and the principles announced
in !€mxy PA
392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889. The
Federal D/C denied respondent's motion, and he was convicted.
The C/A rev'd, holding that the stop of respondent's car was
improper because the crime being investigated was not imminent or
ongoing, but rather was already completed, that the "wanted
flyer" was insufficient to create a reasonable suspicion that
respondent had committed a crime, and that therefore his
conviction rested on evidence obtained through an illegal arrest.
,
HELD :
1. Where police have been unable to locate a person suspected of
involvement in a past crime, the ability to briefly stop that
person, ask questions, or check identification in the absence of
probable cause promotes the strong government interest in solving
crimes and bringing offenders to justice.
Restraining police
action until after probable cause is obtained would not only
SDR-22
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hinder the investigation but might also enable the suspect to
flee and remain at large. The law enforcement interests at stake
in these circumstances outweigh the individual's interest to be
free of a stop and detention that is no more extensive than
permiskible in the investigation of imminent or ongoing crimes.
When police have a reasonable suspicion, grounded in specific and
articulable facts, that a person they encounter was involved in
or is wanted in connection with a completed Eelony, then a 2stop may be made to investigate that suspicion.
2.
If a "wanted flyern has been issued on the basis of
articulable facts supporting a reasonable suspicion that the
person wanted has committed an offense, then reliance on that
flyer
justifies a stop to check identification, to pose
questions, or to detain the person briefly while attempting to
obtain further information.
It is the objective reading of the
flyer that determines whether police officers from a department
other than the one that issued the flyer can defensibly act in
reliance on it.
Assuming that the police make a 3kzx.y stop in
objective reliance on a flyer, the evidence uncovered in the
course of the stop is admissible if the police who issued the
flyer possessed a reasonable suspicion justifying the stop, and
if the stop that occurred was not significantly more intrusive
than would have been permitted the issuing department.
3.
Under the above prinCiples, the investigatory stop ot
respondent was reasonable under the Fourth Amdmt., and therefore
the evidence discovered during the stop was admissible.
The
justification for a stop did not evaporate when the armed robbery
was
completed.
Respondent
was reasonably suspected
of
involvement in a felony and was at large from the time the
suspicion arose until the stop by the Covington police.
A brief
stop and detention at the earliest opportunity after the
suspicion arose was fully consistent with
Fourth Amdmt.
principles.
The flyer issued by the St. Bernard police,
objectively read and supported by a reasonable suspicion on the
part of the issuing department,
justified the length and
intrusiveness of the stop and detention that accurred. And it is
irrelevant whether the Covington police intended to detain
respondent only long enough to confirm the existence of a
warrant, or for a longer period.

A teacher as a New Jersey high school,
up0
iscovering
respondent, then a .14 year-old freshman, and her companion
smoking cigarettes in a school lavatory in violation of a school
rule, took them to the Principal's office, where they met with
the Assistant Vice Principal.
When respondent, in response to
the Assistant Vice Principal's questioning, denied that she had
been smoking and claimed that she did not smoke at all, the Asst.
V. Principal demanded to see her purse. Upon opening the purse,
he found a pack of cigarettes and also noticed a package of
June 19851 VOICEfor the Defense
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cigarette rolling papers that are commonly associated with the
use of marihuana.
He then proceeded to search the purse
thoroughly and found some marihuana, a pipe, plastic bags, a
8 f y ~ l Y spbstantial amount of money, an index card containing a
of student who owed respondent money, and two letters that
implicated her in marihuana dealing.
Thereafter, the State
brought delinquency charges against respondent in the Juvenile
Court, which, after denying respondent's motion to suppress the
evidence found in her purse, held that the Fourth Amdmt. applied
to searches by school officials but that the search in question
was a reasonable one, and adjudged respondent to be a delinquent.
The Appellate Division of the New Jersey Superior Court aff'd the
T/C1s finding that there had been no Fourth Amendment violation
but vacated the adjudication of delinquency and remanded on other
grounds. The N.J. S.Ct. rev'd and ordered the suppression of the
evidence found in respondent's purse, holding that the search of
the purse was unreasonable.
HELD :
1. The Fourth Amdmt. prohibition on unreasonable searches and
seizures applies to searches conducted by public school officials
and is not limited to searches carried out by law enforcement
officers.
Nor are school officials'exempt from the Amendment's
dictates by virtue of the special nature of their authority over
schoolchildren.
In carrying out searches and other functions
pursuant to disciplinary polfcies mandated by state statutes,
school officials act as representatives of the State, not merely
as surrogates for the parents of students, and they cannot claim
the parents' immunity from the Fourth Amdmts' strictures.
,

2. Schoolchildren have legitimate expectations of privacy. They
may find it necessar to carry with them a variety of legitimate,
noncontraband items, and there is no reason to conclude that they
have necessarily waived all rights to privacy in such items by
bringing them onto school grounds.
But striking the balance
between schoolchildren's legitimate expectations of privacy and
the school's equally legitimate need to maintin an environment in
which learning can take place requires some easing of the
restrictions to which searches by public authorities are
ordinarily subject.
Thus, school officials need not obtain a
warrant before searching a student who is under their authority.
Moreover, school officials need not be held subject to the
requirement that searches be based on probable cause to believe
that the subject of the search has violated or is violating the
law. Rather, the legality of a search of a student should depend
simply on the reasonableness, under all the circumstances, of the
search.
Determining the reasonableness of any search involved a
determination of whether the search was justified at
its
inception and whether, as conducted, it was reasonably related in
scope to the circumstances that justified the interference in the
first place.
Under ordinary circumstances the search of a
student by a school official will be justified at its inception
where there are reasonable grounds for suspecting that the search
will turn up evidence that the student has violated or is
violating either the law or the rules of the school.
And such a
SDR-24
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search will be permissible in its scope when the measures adopted
are reasonably related to the objectives of the search and not
excessively intrusive in light of the student's age and sex and
the nature of the infraction.
3.
Under the above standard, the search in this case was not
unreasonable for Fourth Amdmt. purposes.
First, the initial
search for cigarettes was reasonable.
The report to the Asst.
Vice Principal that respondent had been smoking warranted a
reasonable suspicion that she had cigarettes in her purse, and
thus the search was justified despite the fact that the
cigarettes, if found, would constitute "mere evidencen of a
violation of the no-smoking rule.
Second, the discovery of the
rolling papers then gave rise to a reasonable suspicion that
respondent was carrying marihuana as well as cagarettes in her
purse, and this supicion justified the further exploration that
turned up more evidence of drug-related activities.

TENNESSEE

V,

-,

105 S.Ct. 1694 (1985).

A Tennessee statute provides that if, after a police officer has
given notice of an intent to arrest a criminal suspect, the
suspect flees or forcibly gesists, "the officer may use all the
necessary means to effect the arrest."
Acting under
the
authority of this statute, a Memphis police officer shot and
killed appellee-respondent Garner's son as, after being told to
halt, the son fled over a fence at night in the backyard of a
house he was suspected of burglarizing.
The officer used deadly
force despite being "reasonably suren the suspect was unarmed and
thinking that he was 17 or 18 years old and of slight build. The
father subsequently brought an action in Fed. D/C seeking damages
under 42 U.S.C.
Sec. 1983 for asserted violations of his son's
constitutional rights.
The D/C held that the statute and the
officer's actions were constitutional. The C/A rev'd.
HELD:
The Tennessee statute is unconstitutional insofar as it
authorizes the use of deadly force against, as in this case, an
apparently unarmed, nondangerous fleeing suspect; such force may
not be used unless necessary to prevent the escape and the
officer has probable cause to believe that the suspect poses a
significant threat of death or serious physical injury to the
officer or others.
Apprehension by the use of deadly force is a seizure subject to
the Fourth Amdmt.'s,reasonableness requirement.
To determine
whether such a seizure is reasonable, the extent of the intrusion
on the suspect's rights under that Amdmt. must be balanced
against the governmental interests in effective law enforcement.
This balancing process demonstrates
that,
n~twithstanding
probable cause to seize a suspect, an officer may anot always do
so by killing him. The use of deadly force to prevent the escape
of
all felony suspects, whatever the
circumstances, is
constitutionally unreasonable.
June 1985 /VOICE for the Defense
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The Fourth Amdmt., for purposes of this case, should not be
construed in light of the common-law rule allowing the use of
whatever force is necessary to effect the arrest of a fleeing
hfelon. * Changes in the legal and technological context mean that
the rule is distorted almost beyond recognition when literally
applled.
Whereas
felonies were formerly capital crimes,
classified as misdemeanors, or nonexistent, at common law are now
felonies.
Also, the common-law rule developed at a time when
weapons were rudimentary.
And, in light of the varied rules
adopted in the States indicating a long-term movement away from
the common-law rule, particularly in the police departments
themselves, that
rule
is a dubious
indicium of
the
constitutionality of the Tennessee statute.
There is no
indication that holding a police practice such as that authorized
by the statute unreasonable will severely hamper effective law
enforcement.
While burglary is a serious crime, the officer in this case could
not reasonably have believed that the suspect--young, slight, and
unarmed--posed any threat.
Nor does the fact that an unarmed
suspect has broken into a dwelling at night automatically mean he
is dangerous.

* * * * *
UNITED _ST&z_ESY, W N Q B , 105 S.Ct. 1482 (1985).

I

Ds were convicted before the U.S. D/C for the District of
Arizona, Mary Anne Richey, J., of drug offenses, and they
appealed.
The divided panel of the 9th Cir. C/A rev'd, 721 F.2d
672.
On petition for a cert., the S.Ct. held that: (1) due
process guarantees were not offended by in-camera
hearing
attended by the trial judge, one D's counsel and a juror to
assess juror's concern on observing that D was
sketching
portraits of the jury, and (2) failure by a D to invoke his right
to be present under Rule 43 at a conference which he knows is
taking
place between the judge and a juror in chambers
constitutes a valid waiver of that right.
Petition granted;
judgment of C/A rev'd.

* * * * *
Respondent prison inmates were convicted of capital offenses and
sentenced to death by lethal injection of drugs. They petitioned
the FDA, alleging that use of the drugs for such a purpose
violated the Federal cood, Drug, and Cosmetic Act (FDCA) and
requesting that the FDA take various enforcement actions to
prevent
those violations.
The FDA refused the
request.
Respondents then brought an action in Federal D/C against
petitioner Secretary of Health and Human Services, making the
same claim and seeking the same enforcement actions.
The D/C
granted summary judgment for petitioner, holding that nothing in
the FDCA
indicated an intent to circumscribe the FDA's
enforcement discretion or to make it reviewable.
The C/A rev'd.
SDR-26
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Noting that the Administrative Procedure Act (APA) only precludes
judicial review of federal agency action when it is precluded by
statute, 5 U.S.C. Sec. 701(a), or "committed to agency discretion
by lidw," Sec. 710(a) (21, the court held that Sec. 710(a) (2)'s
exception applies only where the substantive statute leaves the
courts with "no law to apply", that here was "law to apply", that
therefore the FDA's refusal to take enforcement action was
reviewable, and that moreover such refusal was an abuse of
discretion.

HELD:
The FDA's decision not to take the enforcement actions
requested by respondents was not subject to review under the APA.
Under Sec. 701(a) (21, judicial review of an administrative
agency's decision is not to be had if the statute in question is
drawn so that a court would have no meaningful standard against
which to judge the agency's exercise of discretion.
In such a
case, the statute ("law") can be taken to have "committed" the
decisionmaking to the agency's judgment absolutely.
An agency's
decision not to take enforcement action is presumed immune from
judicial review under Sec. 701(a) (2).
Such a decision has
traditionally been "committed to agency discretion" and it does
not appear that Congress is enacting the APA intended to alter
that tradition.
Accordingly, such a decision is unreviewable
unless Congress has indicdted an intent to circumscribe agency
enforcement discretion, and has provided meaningful standards for
defining the limits of that discretion.
The
presumption that agency decisions not
to
institute
enforcement proceedings are reviewable under Sec. 701(a) ( 2 ) is
not overcome by the enforcement provisions of the FDCA.
Those
provisions commit complete discretion to the Secretary to decide
how and when they should be exercised. The FDCA's prohibition of
"misbranding" of drugs and introduction of "new drugs", absent
agency approval, do not supply this Court with "law to apply".
Nor can the FDA's "policy statement" indicating that the agency
considered itself "obligated" to take certain investigative
actions, be plausibly read to override the agency's rule
expressly stating that the FDA Commissioner shall object to
judicial review of a decision to recommend or not to recommend
civil or criminal enforcement action.
And the section of the
FDCA providing that the Secretary need not report for prosecution
minor violations of the Act does not give rise to the negative
implication that the Secretary is required to
investigate
purported "major" violations of the Act.
,

* * * * *

Drug Enforcement Administration (DEA) agent while patrolling a
highway in an area under surveillance for suspected
drug
trafficking, noticed an apparently overloaded pickup truck with
an
attached camper traveling in tandem with
a Pontiac.
Respondent Savage was driving the truck, and respondent Sharpe

A
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was driving the Pontiac.
After following the two vehicles for
about 20 miles, the agent decided to make an 'investigative stopn
and
radioed the South Carolina State Highway Patrol
for
8.z assistance.
An officer responded, and he and the DEA agent
continued to follow the two vehicles.
When they attempted to
stop the two vehicles, the Pontiac pulled over to the side of the
road, but the truck continued on, pursued by the state officer.
After identifying himself and obtaining identification from
Sharpe, the DEA agent attempted to radio the State Highway Patrol
officer.
The DEA agent was unable to contact the state officer
to see if he had stopped the Pontiac, so he radioed the local
police for help.
In the meantime, the state officer had stopped
the truck, questioned Savage, and told him that he would be held
until the DEA agent arrived.
The agent, who had left the local
police with the Pontiac, arrived at the scene approximately 15
minutes after the truck has been stopped.
After confirming his
suspicion that the truck was overloaded and upon smelling
marihuana, the agent opened the rear of the camper without
Savage's permission and observed a number of burlap-wrapped bales
resembling bales of marihuana that the agent had seen in previous
investigations.
The agent then placed Savage under arrest and,
returning to the Pontiac, also acrested Sharpe.
Chemical tests
later showed that the bales contained marihuana.
Respondents
were charged with federal drug offenses, and, after the D/C
denied their motion to suppress the countraband, were convicted.
The C/A rev'd, holding that because the investigative stops
failed to meet the Fourth Amdmt's requirement of
brevity
governing detentions on less than probable cause, the marihuana
should have been suppressed as the fruit of unlawful seizures.
HELD:
The detention of Savage clearly met the Fourth Amdmt's
standard of reasonableness.
In evaluating the reasonableness of an investigative stop, this
Court examines "whether the officer's action was justified at its
inception, and whether it was reasonably related in scope to the
circumstances which justified the interference in the first
place.'
W Y Q m , 392 U.S. 1, 20, 88 S.Ct. 1868, 1879, 20
L.Ed.2d
889.
As to the first part of the inquiry, the C/A
assumed that the officers had an articulable and reasonable
suspicion that respondents were engaged in marihuana trafficking,
and the record abundantly supports that assumption, given the
circumstances when the officers attempted to stop the Pontiac and
the truck.
As to the second part of the inquiry, while the
brevity of an investigative detention is an important factor in
determining whether the detention is unreasonable, courts must
also consider the pusposes to be served by the stop as well as
the time reasonably needed to effectuate those purposes. The C/A
decision would effectively establish a per se rule that a 20minute detention is too long to be justified under the
doctrine.
Such a result is clearly and fundamentally at odds
with this Court's approach in this area.
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In assessing whether a detention is too long in duration to be
justified as an investigative stop, it is appropriate to examine
whether the police diligently pursued a means of investigation
b.z that was likely to confirm or dispel their suspicions quickly,
during which time it was necessary to detain the defendant.
Here, the DEA agent diligently pursued his investigation, and
clearly no delay unnecessary to the investigation was involved.

After concluding that petitioner was the principal suspect in a
burglary-rape committed in Punta Gorda, Florida, the police,
without a warrant, went to his home to obtain fingerprints.
Arriving at the home, the police spoke to petitioner on his front
porch, and when he expressed reluctance to accompany them to the
station house, one officer said that they would arrest him.
Petitioner replied that he would rather go to the station than be
arrested.
He was then taken to the station and fingerprinted.
When it was determined that his prints matched those taken at the
scene of the crime, he was arrested. The T/C denied his pretrial
motion
to suppress the fingerprint evidence, and he was
convicted.
The Florida District C/A aff'd, holding, although
finding neither consent by petitioner to be taken to the station
nor probable cause to arrest, that the police could transport
petitioner to the station house and take his fingerprints on the
basis of their reasonable suspicion that he was involved in the
crime.
HELD: Where there was no probable cause to arrest petitioner, no
consent to the journey to the police station, and no prior
judicial authorization for detaining him, the investigative
detention at the station for fingerprinting purposes violated
petitioner's rights under the Fourth Amdmt, as made applicable to
the States by the Fourteenth; hence the fingerprints taken were
the inadmissible fruits of an illegal detention.
m
8 yA
E & & b s i ~ p ~ 394
,
U.S. 721, 89 S.Ct. 1394, 22 L.Ed.2d 676. When
the police, without probable cause or a warrant, forcibly remove
a person from his home and transport him to the station, where he
is detained, although briefly, for investigative purposes, such a
seizure, at least where not under judicial supervision, is
sufficiently like an arrest to invoke the traditional rule that
arrests may constitutionally be made only on probable cause.

* * * * *
WINSTON YL

LEE, 105 s.'c~. 1611 (1985).

A shopkeeper was wounded during an attempted robbery but, also
being armed with a gun, apparently wounded his assailant in his
left side, and the assailant then ran from the scene.
Shortly
after the victim was taken to a hospital, police officers found
respondent, who was suffering from a gunshot wound to his left
chest area, eight blocks away from the shooting.
He was also
June 19851 VOICEfor the Defense
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taken to the hospital, where the victim identified him as the
assailant. After an investigation, the police respondent with,
inter alia, attempted robbery.
Thereafter the Commonwealth of
&= Virginka moved in state court for an order directing respondent
to undergo surgery to remove a bullet lodged under his left
collarbone, asserting that the bullet would provide evidence of
respondent's guilt or innocence.
On the basis of expert
testimony that the surgery would require an incision of only
about one-half inch, could be performed under local anesthesia,
and would result in "no danger on the basis that there's no
general anesthesia employedn. the court granted the motion, and
the Virginia S.Ct. denied respondent's petition for a writ of
prohibition and/or a writ of habeas corpus.
Respondent then
brought an action in Federal D/C to enjoin the pending operation
on Fourth Amdmt. grounds, but the court refused to issue a
preliminary injunction.
Subsequently, X rays taken just before
surgery was scheduled showed that the bullet was lodged
substantially deeper than had been thought when the state court
granted the motion to compel surgery, and the surgeon concluded
that a general anesthetic would be desirable.
Respondent
unsuccessfully sought a rehearing in the state T/C, and the
Virginia S.Ct. aff'd.
However, respondent then returned to the
Federal D/C, which, after an evidentiary hearing, enjoined the
threatened surgery. The C/A aff'd.
I

HELD:
The proposed surgery would violate respondent's right to
be secure in his person and the search would be "unreasonablen
under the Fourth Amdmt.
A compelled surgical intrusion into an indivdual's body for
evidence implicates expectations of privacy and security of such
magnitude that the intrusion may be "unreasonablen even if likely
to produce evidence of a crime.
The reasonableness of surgical
intrusions beneath the skin depends on a case-by-case approach,
in which the individual's interests in privacy and security are
weighed against society's interests in conducting the procedure
to obtain evidence for fairly determining guilt or innocence.
The appropriate framework Of analysis for such cases is provided
in &hnx$~& E &=ar
394 U.S.
757, 86 S.Ct. 1826, 16
L.Ed.2d
908, which held that a State may, over the suspect's
protest, have a physician extract bloo8 from a person suspected
of drunken driving without violating the suspect's Fourth Amdmt.
rights.
Beyond the threshold requirements as to probable cause
and warrants, Schmerber's inquiry considered other factors for
determining wreasonableness"--including the extent to which the
procedure may threaten the individual's safety or health, the
extent of intrusion uppn the individual's dignitary interests in
personal privacy and bodily integrity, and the community's
interest in fairly and accurately determining guilt or innocence.
Under the Schmerber balancing test, the lower federal courts
reached the correct result here.
The threats to respondent's
safety posed by the surgery were the subject of sharp dispute,
and there was conflict in the testimony concerning the nature and
scope of the operation.
Thus, the resulting uncertainty about
SDR-30
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the medical risks was properly taken into account. Moreover, the
intrusion on respondent's privacy interests and bodily integrity
can only be characterized as severe, Surgery without the
patient's consent, performed under a general anesthetic to search
for evidence of a crime, involved a virtually total divestment of
the patient's ordinary control over surgical probing beneath his
skin.
On the other hand, the Commonwealth's assertions of
compelling need to intrude into respondent's body to retrieve the
bullet are not persuasive.
The Commonwealth has available
substantial additional evidence that respondent was
the
individual who accosed the victim.

A July 1980 Presidential Proclamation directed certain young male
citizens to register with the Selective Service System during a
specified week.
Petitioner fell within the prescribed class but
did not register.
Instead, he wrote letters to Government
officials, including the President, stating that he had not
registered and did not intend to do so. These letters were added
to a Selective Service file of young men who advised that they
had failed to register or who were reported by others as having
failed to register.
~ubseqhntly, Selective Service adopted a
policy of passive enforcement under which it would investigate
and prosecute only the nonregistration cases contained in this
file.
In furtherance of this policy, Selective Service in June
1981 sent a letter to each reported nonregistrant warning that a
failure to register could result in criminal prosecution.
Petitioner
received
such a letter but did not
respond.
Thereafter, Selective Service transmitted to the Dept. of
Justice, for investigation and potential prosecution, the names
of petitioner and others identified under the passive enforcement
policy.
The Dept. of Justice, after screening out those who
appeared not to be required to register, referred the remaining
names to the FBI and appropriate U.S.
Attorneys.
Petitioner's
name was one of those so referred.
Then, pursuant to the Dept.
of Justice's so-called "begn policy, whereby U.S.
Attorneys,
assisted by the FBI, made an effort to persuade nonregistrants to
change their minds, the U.S.
Attorney for petitioner's district
sent him a letter urging him to register or face possible
prosecution.
Again petitioner failed to respond.
Nor did he
register during an authorized grace period or after further
urging by FBI agents to do so.
Accordingly, he was indicted for
knowingly and willfully failing to register in violation of the
Military Selective Service Act. The D/C dism'd the indictment on
the ground that the Govt. had failed to rebut petitionerrs prima
facie case of selective prosecution. The C/A rev'd, holding that
although petitioner had shown that others similarly situated had
not been prosecuted for conduct similar to his, he had not shown
that the Govt. focused its investigation on him because of his
protest activites.
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HELD:
The Government's passive enforcement policy together with
its "beg" policy did not violate either the First or Fifth
Amendment.
&%

Selective prosecution
claims may appropriately be
judged
according to ordinary equal protection
standards.
These
standards require petitioner to show both that the passive
enforcement policy had a discriminatory effect and that it was
motivated by a discriminatory purpose.
Petitioner has not met
this burden.
All he has shown is that those eventually
prosecuted, along with many not prosecuted, reported themselves
as having violated the law.
He has not shown that the
enforcement policy selected nonregistrants for prosecution on the
basis of their speech.
The fact that the Government prosecuted
those nonregistrants who reported themselves or who were reported
by others demonstrates that the Government treated all reported
nonregistrants equally, and did not subject vocal nonregistrants
to any special burden.
But even if the passive policy had a
discriminatory effect, petitioner has not shown that the
Government intended such a result.
Absent a showing that the
Government prosecuted
petitioner because of
his protest
activities, his claim of selective prosecution fails.
With respect to the First Amdmt., Govt. regulation is justified
if (1) it is within the Government's constitutional power, (2) it
furthers an important or substantial governmental interest, (3)
the governmental interest is unrelated to the suppression of free
speech, and (4) the incidental restriction on alleged First
Anldmt.
freedoms is no greated than is essential to the
furtherance of that interest. W g d SLafes L _918rie1?r 391 U.S.
367, 88 S.Ct. 1673, 20 L.Ed.2d 672. In this case, neither the
first nor third requirement is disputed, and the passive
enforcement policy meets both the second and fourth requirements.
The reasons the Govt.
offers in defense of the passive
enforcement policy--it promotes prosecutorial efficiency, the
nonregistrants' letters to Selective Service provided strong
evidence of their intent not to comply, and prosecution of
visible nonregistrants was an efficient way to promote general
deterrence--are sufficiently compelling to satisfy the second
requirement as to either those who reported themselves or those
who were reported by others.
The passive enforcement policy
meets the fourth requirement, for it placed no more limitation on
speech than was necessary to ensure registration and was the only
effective
interim
solution available to
carry out the
Government's compelling interest.
,
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Sg&_TES, 105 S-Ct. 460 (1984).

During his trial in Fed. D/C on federal drug charges, petitioner
moved to preclude the Govt. from using a prior state conviction
to impeach him if he testified. Petitioner made no commitment to
testify if the motion were granted and no proffer as to what his
The D/C denied the motion in limine, ruling
testimony would be.

t h a t t h e p r i o r conviction f e l l within the category of p e r m i s s i b l e
impeachment evidence under Federal Rule of Evidence 609(a).
P e t i t i o n e r did n o t t e s t i f y ,
and t h e jury returned g u i l t y
verdicts.
The C/A a f f l d , holding t h a t s i n c e p e t i t i o n e r d i d not
it would not consider p e t i t i o n e r ' s contention t h a t t h e
*testify,
D/C abused its d i s c r e t i o n i n denying h i s ntotion i n limine without
making a finding, a s required by Rule 609(a) (1) t h a t t h e
its
probative
value
of t h e p r i o r conviction
outweighed
p r e j u d i c i a l effect.

,

To r a i s e and preserve for review t h e claim of improper
impeachment with a p r i o r conviction, a defendant must t e s t i f y .
To perform t h e weighing of t h e p r i o r c o n v i c t i o n l s probative value
a g a i n s t i t s p ~ e j u d i c i a le f f e c t , a s required by Rule 6O9(6) (1)"
t h e reviewing c o u r t must know t h e precise n a t u r e of
the
defendant's t e s t i m n y , which is unknowable when, as here, t h e
defendant does not t e s t i f y .
Any p o s s i b l e harm flowing from a
d i s t r i c t c o u r t ' s i n limine r u l i n g p e r m i t t i n g i w a c h m e n t by a
.On t h e record i n t h i s
p r i o r conviction is wholly s p e c u l a t i v e .
Case, it is c o n j e c t u r a l whether t h e D/C would have allowed t h e
Govt. t o impeach with t h e p r i o r conviction.
Moreover, when t h e
defendant does n o t testify, t h e reviewing c o u r t has lu? way of
knowing whether t h e Govt. would h&>e sought s o t o impeach, and
cannot aseume that the T/C1s adverse r u l i n g motivated t h e
defendant's d e c i s i o n n o t t o t e s t i f y .
Even i f t h e s e d i f f i c u l t i e s
could be surmounted, t h e reviewing c o u r t would still f a c e t h e
If i n limine r u l i n g s under Rule
question of harmless e r r o r .
almost any e r r o r would r e s u l t i n
609(a) were reviewable,
automatic reversal, since t h e reviewing c o u r t could not l o g i c a l l y
term *harmlessn an e r r o r t h a t presumptively kept t h e defendant
from t e k t i f y i n g .
Requiring a defendant t o t e s t i f y i n o r d e ~ t o
p r e s e r v e Rule 609ta) claims enables t h e reviewing c a u r t t o
determine t h e impact any erroneous impeachment may have i n l i g h t
of t h e record rxs a whole, and tends t o discourage making motions
t o exclude impeachment evidence s o l e l y t o " p l a n t n r e v e r s i b l e
e r r o r i n t h e event of conviction.
HEW:

Respondent and two gohorts
cohorts pleadM g u i l t y b u t respondent
cohorts, Ehle, agreed t o t e s t L f y aga
informed tbe D/C t h a t he would seek.
with t h a t of ona H i l l s , wh
E h l e had admitt&
to M i l l s that E
respondent f a l s e l y , i n o
the Gavt.
The prosecutor
d i s c r e d i t N i l l s l testi;mo
t e s t i f y that respondent.
secret p r i s o n 9 , p g t h e w a s :S@&&$ F
&
on each me&er *sb @ . w f .
prosecutor, b$il,$s&en&?@
prosecutor, a s permiWM

~
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that he, respondent, and Mills were members of the prison gang
and described the gang and its tenets.
The jury convicted
respondent.
The C/A rev'd,
holding that Ehless rebuttal
testimony was admitted not just to show that respondent's and
Millse ' membership in the prison gang might cause Hills to color
his testimony but also to show that because Mills belonged to the
gang he must be lying on the stand.
The court further held that
Ehle's testimony implicated respondent as a member of the gang,
but that since respondent did not take the stand, the testimony
could not have been offered to impeach him and prejudiced him "by
mere association."
HELD: The evidence showing Mills1 and respondent's membership in
the prison gang was sufficiently probative of Mills' possible
bias towards respondent to warrant its admission into evidence.
While the Federal Rules of Evidence do not by their terms deal
with impeachment for "bias", it is clear that the Rules do
contemplate such impeachment.
It is permissible to impeach a
witness by showing his bais under the Rules just as it was
permissible to do so before their adoption.
Here, Ehle's
testimony about the prison gang certainly made the existence of
Mills' bias towards respondent mofe probable, and it was thus
relevant to support that inference.
A witness1 and a party's
common membership in an organization, even without proof that the
witness or party has personally adopted its tenets, is certainly
Scz&es L
S w s , 367 U.S.
203, 81
probative of bias.
S.Ct. 1469, 6 L.Ed.2d 782, and ! & ~ g L
g QfiLg, 395 U.S. 444,
89 S.Ct. 1827, 23 L.Ed.2d 430, distinguished.

1
.

The D/C did not abuse its discretion under Federal Rule of
Evidence 403 in admitting Ehle's full description of the prison
gang and its tenets, since the type of organization in which a
witness and a party share membership may be relevant to show
bias.
The attributes of the prison gang bore directly not only
on the fact of bias but also on the source and strength of Millss
bias.
It was not error under Federal Rules of Evidence 608cb)--6hich
allows a cross-examiner to impeach a witness by asking him about
specific instances of past conduct, other than crimes covered by
Rule 609, which are probative of his veracity--to cross-examine
Mills about the prison gang to show, in addilcion to Millss bias,
his membership in the gang as past conduct bearing on his
veracity.
Nor' was it error under Rule 608(b) to admit Ehle's
rebuttal testimony concerning the gang.
The proferred testimony
with respect to Mills' membership in the gang sufficed to show
potential bias in respondent's favor, and such extrinsic evidence
is admissible to show bias.
It is true that because of the
gang's tenets that the testimony described, the testimony might
also have impeached Mills' veracity directly.
But there is no
rule of evidence that provides that testimony admissible for one
purpose and inadmissible for another purpose is thereby rendered
inadmissible,
SDR-34
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*~espondknt was indicted on a number of counts for violations of
the federal narcotics laws.
Count 1 charged her with conspiracy
to possess cocaine with intent to distribute it.
The "overt
actsn listed in support of this conspiracy included tapped
telephone conversations indicating that respondent was helping
her husband and son distribute drugs and collect money for drugs
sold.
Count 9 charged respondent with possession of a specific
quantity of cocaine with intent to distribute it.
Counts 3-6
charged respondent with the compound offenses of using the
telephone in "committing and in causing and facilitating" the
alleged conspiracy and possession, in violation of 21 U.S.C. Sec.
843(b).
The jury acquitted respondent of Counts 1,6, and 9 but
convicted her of Counts 3-5.
On appeal, respondent argued that
the verdicts were inconsistent and that therefore she was
entitled to reversal of the telephone facilitation convictions.
The C/A agreed.
It acknowledged the rule of
Y
,
Y n M
&&es,
284 U.S. 390, 52 S.Ct.
189, 76 L.Ed.
356, that a
defendant convicted by a jury on one count cannot attack the
conviction because it was inconsistent with the verdict of
acquittal on another count.
It was of the view, however, that
situations where a defendant has been convicted under Sec. 843(b)
but acquitted of the felon9 he is charged with facilitating
constitute exceptions to the rule, and that in those situations
the Sec. 843(b) conviction must be rev'd.
The court explained
that an acquittal on the predicate felony necessarily indicated
that there was insufficient evidence to support the telephone
facilitation convictions, and mandated acquittal on the telephone
facilitation counts as well.
HELD:
There is no reason to vacate respondent's telephone
facilitation convictions merely because the verdicts cannot
rationally be reconciled.

The DuJm rule embodies a prudent acknowledgment of a number of
factors. First, inconsistent verdicts--even verdicts that acquit
on a predicate offense while convicting on the compound offense-should not necessarily be interpret& as windfall to the Govt. at
the defendant's expense.
It is equally possible that the jury,
convinced of guilt, properly reached its conclusion on the
compound offense, and then through mistake, compromise, or lenity
arrived at an inconsistent conclusion on the lesser offense. But
in such situations the Govt. has no recourse if it wishes to
correct the jury's error. The fact that the inconsistency may be
the result of lenity, dcoupled with the Government's inability to
invoke review, suggests that inconsistent verdicts should not be
reviewable at the defendant's behest.
A rule that would allow the defendants to challenge inconsistent
verdicts on the ground that they were not the result of lenity
but of some error that worked against the defendants, would be
It would be based on pure speculation
imprudent and unworkable.

or would require inquiries into the jury's
courts generally will not undertake.

deliberations that

& I& criminal defendant already is afforded protection against

jury
irrationality or error by the independent review of the
sufficiency of the evidence undertaken by the trial and appellate
courts.
To grant an exception to the Durn rule where the jury acquits a
defendant of a predicate felony but convicts on the compound
felony, would threaten ta swallow the rule.
And the argument
that an acquittal on the predicate offense necessitates a finding
of
insufficient evidence on the compound felony simply
misunderstands the nature of the inconsistent verdict problem,
since it necessarily incorrectly assumes that the acquittal was
proper.
Bere, respondent was given the benefit of her scquittal on the
conspiracy count, and it is neither irrational nor illogical to
require her to accept the burden of conviction on the telephone
facilitation counts.

For assaulting an undercover Secret Service agent with a loaded
pistol, in an attempt to rob him of $1,800 of Government "flash
moneyn that the agent was using to buy counterfeit currency from
them, petitioners were convicted of violating 18 U.S.C.
Sec.
2114, which proscribes the assault and robbery of any custodian
of "mail matter, or of any money or other property of the United
States."
The C / A aff'd the convictions over petitioners1
contention that Sec. 2114 is limited to crimes involving the
Postal Service.
HELD:
The language "any money, or other property of the United
Statesn in Sec. 2114 includes the $1,800 belonging to the United
States and entrusted to the Secret Service agent as "flash
money", and thus by using a pistol in an effort to rob the agent
petitioners fell squarely within the prohibitions of the statute.

"Nail mattern, "moneyn, and "other property" are separated from
one another in Sec. 2114 by use of a disjunctive, "or". This
means that the word "moneyn must be given its ordinary, separate
meaning and does not mean "postal money" or "money in the custody
of postal employees."

,

There is no ambiguity in the language of the statute. But even
if there were, the particular language here does not lend itself
to application of the ejusdem generis rule so as to require
reading the general terms "money" and "other property" following
"mail matter" in a specific, restricted postal context. The term
"mail matter" is no more a specific term--and is probably less
specific--than "money*.
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The legislative history shows no intent by Congress to limit the
statute to postal crimes.
The fa,ct that the Solicitor General in a prior case presenting
* postal
the identical issue conceded that Sec. 2114 only applied to
crimes, a concession he now states was unwarranted, does
not relieve this Court of its responsibility to
Congress' intent in enacting Sec. 2114.

interpret

Petitioner was convicted of armed robbery.
The Illinois S.Ct.,
102 111.2d 365, 80 I1l.Dec.
784, 466 N.E.2d
236, affirming
judgment, 113 Ill.App.3d 3051 69 I11.Dec. 339, 447 N.Ed.2d 556,
held that the responses of petitioner as an accused to continued
police questioning rendered his initial request for counsel
"ambiguous," and that the officers therefore had not been
required to terminate their questioning.
On petition for cert.,
the S.Ct.
held that: (1) invocation of right to counsel and
waiver thereof are entirely distinqt inquiries, and the two must
not be blurred by merging them together, and where nothing about
the request for counsel or circumstances leading up to request
would render it ambiguous, al,J questioning must cease, and (2) an
accused's postrequest responses to further interrogation may not
be used to cast doubt on clarity of his initial request for
counsel.
Motion for leave to proceed in forma pauperis granted, petition
for writ of cert. granted, judgment of Illinois S.Ct. rev'd, and
case remanded.

When officers of the Polk County, Ore., Sheriff's Office picked
up respndent at his home as a suspect in a burglary, he made an
incriminating statement without having been given the warnings
required by Birandii L &b=r
384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694.
After he was taken to the station house, and after
he was advised of and waived his Miranda rights, respondent
executed a written confession.
In respondent's subsequent
prosecution for burglary, the state trial court excluded from
evidence his first statement because he had not been given
Firanda warnings, but admitted the written confession. Respndent
was convicted, but the Oregon C/A rev'd, holding that the
confession should also have been excluded.
The court concluded
that because of the brief period separating respondent's initial,
unconstitutionally obtained
statement and
his
subsequent
confession, the "car was sufficiently out of the bag to exert a
coercive impact" on respondent's confession,
rendering
it

HELD:
The Self-Incrimination Clause of the 5th Amdmt. does not
require the suppression of a confession, made after proper
Miranda warnings and a valid waiver of rights, solely because the
&police
had obtained an earlier voluntary but unwarned admission
from the suspect.

A procedural Miranda violation differs in significant respects
from violations of the 4th Amdmt., which have traditionally
mandated a broad application of the "fruitsn doctrine that
requires exclusion as "fruit of the poisonous treem of evidence
discovered as a result of an unconstitutional search.
The 5th
Amdmt. prohibits use by the prosecution in its case in chief only
of compelled testimony,
and failure to administer Miranda
warnings creates a presumption of compulsion, requiring that
unwarned statements that are otherwise voluntary within the
meaning of the 5th Amdmt. be excluded from evidence.
But the
Miranda presumption does not requires the fruits of otherwise
voluntary statements be discarded as inherently tainted.
It is
an unwarranted extension of Miranda to hold that a simple failure
to administer the warnings, unaccompanied by any actual coercion
or other circumstances calculated to undermine the suspect's
ability to exercise his free will, so taints the investigatory
process that a subsequent voluntary and informed waiver is
ineffective for some indeterminate period.
The failure of police to administer Miranda warnings does not
mean that the statements received have actually been coerced, but
only that courts will presume the privilege against compulsory
self-incrimination has not been intelligently exercised.
Absent
deliberate coercion or improper tactics in obtaining an unwarned
statement, a careful and thorough administration of Miranda
warnings cures the condition that rendered the unwarned statement
inadmissible.
The warnings convey the relevant information, and
thereafter the suspect's choice whether to exercise his privilege
to remain silent should ordinarily be viewed as an act of free
will.
Endowing the psychological effects of voluntary unwarned
admissions--such as the psychological impact of the suspect's
conviction that he has "let the cat out of the bagn--with
constitutional implications would, practically speaking, disable
the police from obtaining the suspect's informed cooperation even
when the official coercion proscribed by the 5th Amdmt. played no
part in either his warned or unwarned confessions.
Respondent knowingly and voluntarily waived his right to remain
silent before he executed his written confession, and his earlier
statement was voluntary, within the meaning of the 5th Amdmt.
Neither the environment nor the manner of either "interrogation"
was coercive.
To impose a requirement, suggested by respondent,
that he should also have been given an additional warning at the
station house that his prior statement could not be used against
him, is neither practicable nor constitutionally necessary.
The dictates of Miranda and the goals of the 5th Amdmt.
proscription against use of compelled testimony are
fully
satisfied in the circumstances of this case by barring use of the
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unwarned statement in the case in chief.
No further purpose is
served by imputing "taint" to subsequent statements obtained
pursuant to a voluntary and knowing waiver.

Respondent state prisoner, while attempting to escape after
receiving treatment at a local dentist's office, shot and killed
the resident of a nearby house with a stolen pistol when, at the
moment the resident slammed the front door as respondent demanded
the key to the resident's car, the pistol fired and a bullet
pierced the door hitting the resident in the chest.
Respondent
was tried in Georgia Superior Court on a charge of malice murder.
His sole defense was a lack of the requisite intent to kill,
claiming that the killing was an accident.
The trial judge
instructed the jury on the issue of intent as follows: "The acts
of a person of sound mind and discretion are presumed to be the
product of a person's will, but the presumption may be rebutted.
A person of sound mind and discretion is presumed to intend the
natural
and probable consequences of his acts, but
the
presumption may be rebutted.
A pkrson will not be presumed to
act with criminal intention but the trier of facts
may find
criminal intention upon a consideration of the words, conduct,
demeanor, motive and all of the circumstances connected with the
act for which the accused is prosecuted." The jury was also
instructed that the respondent was presumed innocent and that the
State was required to prove every element of the offense beyond a
reasonable doubt.
The jury returned a guilty verdict, and
respondent was sentenced to death.
After an unsuccessful appeal
to the Georgia S.Ct. and after exhausting state postconviction
remedies, respondent sought habeas corpus relief in Federal D/C.
The court denied relief, but the C/A rev'd, holding that the jury
charge on intent could have been interpreted by a reasonable
juror as a mandatory presumption that shifted to respondent a
burden of persuasion on the intent element of the offense, and
accordingly violated the 14th Amdmt. due process guarantees set
forth in Sandst=@ & ~ Q D ~ ~ L I 442
B , U.S.
510, 99 S.Ct. 2450, 61.
L.Ed.2d 39.
I

...

HELD: The instruction on intent, when read in the context of the
jury charge as a whole, violated the 14th Amdmt. requirement that
the State prove every element of a criminal offense beyond a
reasonable doubt. m d s a n r n
M I A

-.

A jury instruction that creates a mandatory presumption whereby
the jury must infer thedpresumed fact if the State proves certain
predicate facts violates the Due Process Clause if it relieves
the State of the burden of persuasion on an element of an
offense. If a specific portion of the jury charge, considered in
isolation, could reasonably have been understood as creating such
a presumption, the potentially offending words must be considered

Here, a reasonable juror could have understood that the first two
sentences of the instruction on intent created a mandatory
presumption that shifted to respondent the burden of persuasion
on the element of intent once the State had proved the predicate
acts.' The fact that the jury was informed that the presumption
"may be rebutted" does not cure the infirmity in the charge,
since, when combined with the immediately preceding language, the
instruction could be read as telling the jury that it was
required to infer intent to kill as a natural and probable
consequence of the act of firing the pistol unless respondent
persuaded the jury that such an inference was unwarranted.
The general instructions as to the prosecutionls burden and
respondent's presumption of innocence did not dissipate the error
in the challenged portion of the instruction on intent because
such instructions are not necessarily inconsistent with language
creating a mandatory presumption of intent.
Nor did the more
specific
"criminal intention''
instruction following the
challenged sentences provide a sufficient corrective, since it
may well be that it was not directed to the element of intent at
all but to another element of malice murder in Georgia--the
absence of provocation or justification.
That is, a reasonable
juror may well have thought tHat the instructions related to
different
elements of the crime and were
therefore not
contradictory--that he could presume intent to kill but not the
absence of provocation or'justification. But even if a juror
could have understood the "criminal intention" instruction as
applying to the element of intent, that instruction did no more
than contradict the immediately preceding instructions. Language
that merely contradicts and does not explain a constitutionally
infirm instruction does not suffice to absolve the infirmity.
Whether or not
error can ever be harmless, the
constitutional infirmity in this jury charge was not harmless
error because
intent was plainly at issue and was
not
overwhelmingly proved by the evidence.

Petitioner filed a complain in Federal D/C alleging violations of
the Commodity Exchange Act by Chicago Discount Commodity Brokers
(CDCB), and respondent Frank McGhee, acting as sole director and
officer of CDCB, entered into a consent decree that result in the
appointment of a receiver who was ultimately appointed trustee in
bankruptcy after he*filed a voluntary petition in bankruptcy on
behalf of CDCB.
Respondent Weintraub, CDCB's former counsel,
appeared for a deposition pursuant to a subpoena duces tecum
served by petitioner as part of its investigation of CDCB, but
refused to answer certain questions, asserting CDCB1s attorneyclient privilege.
Petitioner then obtained a waiver of the
privilege from the trustee as to any communications occurring on
or before the date of his initial appointment as a receiver. The

DJC upheld a PfagistrateBsorder directing Weintraub to testify,
but the C/A rev'd, holding that a bankruptcy trustee does not
have the power to waive a corporate debtor's attorney-client
~ r i v i l e gwith
~ respect to communications that occurred before the
filing of the bankruptcy petition,
HELD:
The trustee of a corporation in bankruptcy has the power
to waive the corporation's attorney-client privilege with respeet
to prebankruptcy conmnications.
The attorney-client privilege attaches to corporations as well as

to individualg., and with regard to solvent corporations the power
to waive the privilege rests with the coxporationvs management
and is normally exercised by its officers and directors. When
control P£ the corporation passes to new management, the
authority to assert and waive the privilege also passes, and the
new managers may waive the privilege with respect to corporate
ccsmunicatfons ma* by formmr officers and directors.
The Bankruptcy Code does not ezplicitly address the question
whether control of the privilege of a corporation in bankruptcy
with respect to prebankruptoy cgmmunications passes to the
bankruptcy trustee or* as respondents assert, remains with the
debtor's directors. Respondents1 contention that the issue is
controlled by Sec. 542(e) pf the Code--which provides that
"Islubjegt to any applicable privflege," the court may order an
attorney who holds recorBed information relating to the debtor's
prop&rky or finan~ialaffairs to disclose such information to the
trustee--is not supported by the statutory language or the
legislatiye history.
Instead, the history makes clear that
Congress intended the courts to deal with privilege questions.
The Code gives the trustee wide-ranging management authority over
the Bebtor, whereae the powers of the debtor's directors are
severely limited.
Thus the trustee plays the role most: closely
analogous to that of a solvent carporation's management, and the
directors should not exereise the traditional manasement function
of controlling the ,corporation's privilege unless a contrary
arrangement would be inconsistent with policies of the bankruptcy
No feetleral interests would be impaired 'by the tr@sree1s cdntml
of the corporation's attorney-c?ient privilege with r e ~ p w f to
prebankruptcy communic@tiohs. Dn
power in the dkrectors would friastra
empowering the trustee to uncover ins
mi$appxopriated corporate
, assets.
!mere is no merit to respandents
shoula not obtain ~bntrolover @be
Wnagenent of a solvent co.rp@ra
loyalty goes not to ssharehold&%s&b'
trustee is appointed, t M pel
accordance with tiw t;rwtee1s~E&&t?
parties. Eu-en *ugh
f n gmp@

privilege will benefit only creditors, such a result is in
keeping with the hierarchy of interests created by the bankruptcy
laws.
Ek.

Nor 'is there any merit t~ other arguments of respondents,
including the contentions that giving the trustee control over
the privilege would have an undesirable chilling effect on
attqrney-client communications and would discriminate against
insolvent corporations.
The chilling effect is no greater here
than in the case of a solvent corporation, and, by definition,
corporations in bankruptcy are treated differently from solvent
corporations.
1, L
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We may be supreme, but we're not perfect."

TROY VONROE PRESLEY, NO. 2-83-432-CR, RAPE OF A CHILD,
AFFIRMED, Judqe Ashworth, panel decision, Ft. Worth. March
FOR THE PURPOSES OF THE SPEEDY TRIAL ACT, STATE'S
ANNOUNCEMENT OF READY CARRIES FORWARD TO SUBSEQUENT
INDICTMENTS IF BOTH "INDICTMENTS ARE SUBJECT TO THE SAME
PROOF".
D was arrested 10/31/82 for rape of a child. Indictment No.
F82-79999 returned 12/13/82,
State announced ready on
12/17/82, and again on 1/10/83.
On 3/14/83 indictment No.
F83-97990, again charging aqg. rape but with one enhancement
paragraph. On 3/17/83, state announced ready on F83-97990.
On 8/15/83 the case was reindicted as F83-96123, again
enhanced. State announced ready on F83-96123 on 8/19/83. STA
hearing was held on 8/26/83 in which the judge denied
dismissal on STA grounds but quashed all indictments prior
to F83-96123. D and state had passed the case by agreement
several times prior to the last indictment.
The last
indictment alleged the crime in terms of the amended 21.09
(requiring victim to be younger than 14 years rather than 17
years required prior to June 1983). It was undisputed that
the victim was 11 years old at the time of the alleged
offense. HELD: Announcement of ready carried forward to the
present indictment because all of the indictments were
"subject to the same proof". Citing Perez, 678 S. W. 2d 85
(Tex. Crim. App. 1984). The Court compared Richardson, 629
S. W. 2d 165 (Court of Appeals, ~allas,1982),which
reversed under STA grounds where, though the 2 crimes arose
from the same transaction, they were "different offenses
subject to different proof".
PROSECUTOR'S TESTIMONY CONCERNING POLYGRAPH NOT REVERSIBLE.
At STA ,hearing, prosecutor testified part of the delay in
bringing case to trial resulted from one month delay for D
to take polygraph exam.
Trial Judge said he would not
consider polygraph results as evidence, and results were not
offered. No objection to the testimony was made at hearing.
HELD: No error since testimony was offered at STA hearing to
explain part of the delay, and judge did not hear of
results.
TRIAL JUDGE'S COMMENTS TO JURY PANEL ON VOIR DIRE NOT ERROR,
NO HARM TO APPELLANT SHOWN. At voir dire, trial judge
explained voir dire to the panel, including a statement that
if a juror wanted t9 get off a case, he could Lie and say he
could not give a sentence of five years or could not give a
sentence of life imprisonment.
No objection made, no
statement of facts on appellant's attorney's voir dire.
HELD :
NO
objection, nothing preserved
for appeal.
Additionally, no harm is shown.
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APPELLANT HAS NO RIGHT TO ENTER HIS PLEA OF NOT GUILTY
BEFORE THE JURY HIMSELF. At trial, Indictment was read and
appe,Ilantgs counsel entered a plea of not guilty for
appellant. Appellant had entered his not guilty plea at
arraignment prior to trial.
HELD: No objection, nothing
preserved for appeal. In the interest of justice, the court
of appeals discussed the point anyway, pointing out that
Article
26.11
TEX.
CODE CRIM.
PROC.
requires that
defendant's plea at arraignment be personally made, but that
Article 36.01 TEX. CODE CRIM. PROC. applying to procedure
after the jury is seated allows the pleas to be entered by
counsel, absent objection.
EVIDENCE SUFFICIENT. Testimony showed 11 year old girl,
whose testimony concerning intercourse was backed by
scientific tests following immediate outcry.
EX PARTE MARTHA (CHILDRESS) SIMPSON, No. 2-84-320-CR, Writ
of Habeas Corpus, Excessive Bond, relief denied, Judge
Ainsworth, panel decision, Ft. Worth, March 14, 1985
BOND NOT EXCESSIVE, APPELLANT'FAILED TO CARRY BURDEN OF
PROOF ON HEARING. Appellant complains of bonds in three
cases: (1) $100,000 for manufacturing amphetamines with two
enhancement paragraphs, ( 2 ) $50,000 for felony failure to
appear, with two enhancement paragraphs, (3) $100,000 for
possessing amphetamines with intent to deliver, one
enhancement paragraph. Evidence at bond hearing showed that
appellant had been a fugitive from justice on the charges
(1) and (3) above from November, 1983, until her arrest in
Dallas which resulted in unrelated involuntary manslaughter
charge from auto wreck. At the time of the Dallas arrest,
appellant gave fictitious name and altered driver's license,
and was in possession of two other false driver's licenses
in different names. Appellant testified she had, in the past
18 months and during the time she was a fugitive, lived in
"30 or 40 motels", and hadn't had an address "for a while".

HELD: The burden of proof is on the person seeking the
reduction to show that bail set is excessive. There is no
precise standard for reviewing bail bond settings. The
record as a whole the court did not abuse its discretion in
setting bail in these cases.
JOYCE
ANN
LOGAN,
Possession
of
methadone,
No.
05-83-00351-CR, Affirmed, panel decision, Dallas, Judge
Sparling, 3/12/85
*
Appellant was arrested for hindering apprehension and a
subsequent search of her person revealed the methadone. At
trial, at the time after the state had rested its case in
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chief, appellant expressed her desire to proceed without
counsel and represent herself.
THE TRIAL COURT SUFFICIENTLY INQUIRED INTO APPELLANT'S
CAPA~ITY TO REPRESENT HERSELF. HER DESIRE TO DO -SO.
- , -fiNn
-.SUFFICIENTLY WARNED HER OF THE DANGERS OF DOING SO AS
REQUIRED BY FARETTA V. CALIFORNIA,422 U. S. 806 (1975).
TEXAS COURT NOT REQUIRED TO ASK PARTICULAR QUESTIONS.
Evidence showed that the judge's questions revealed that
apellant, aged 39, had a G.E.D.
and one year of business
admin., could read and write English, and had been
previously tried in criminal court with the assistance of a
lawyer. Further, the court had an opportunity to observe
appellant with her lawyer in this case. Texas court is not
required to ask particular questions, but the record as a
whole must demonstrate that defendant was aware of her
actions and proceeded "with (her) eyes wide open." Martin,
630 S. W. 2d 954 (Tex. Crim. App., 1982) en banc.
As to the warnings about self representation, the court
warned as follows: 1) range of punishment and how
enhancement paragraphs could Eiffect it, 2) she would be
bound by the rules of evidence, and was entitled to a lawyer
being present to advise her on this, 3 ) she would be held to
the same standard as a lakyer, 4) "there is a lot involved
in preparing a defense besides telling the story of what
a number of disastrous things could
happened, 5)
happen", 6) she could open up extraneous offenses by asking
wrong questions, 7 ) she could alienate juty by dismissing
her lawyer in midtrial, 8 ) putting on character witnesses
could open the door to everything she has ever done. These
warnings were held sufficient under FARETTA.

..."

COURT REJECTS APPELLANT'S CONTENTION THAT HER WAIVER OF
COUNSEL WAS A PRODUCT OF DISSATISFACTION WITH A PARTICULAR
LAWYER RATHER THAN A DESIRE TO REPRESENT HERSELF.

Appellant never requested anoother lawyer or any other
relief after the warnings outlined above. Appellant "clearly
and unqualifiedly stated 'I wish to represent myself.'"
SEARCH HELD VALID AFTER
HINDERING APPREHENSION.

VALID

blISDEMEANOR

ARREST

FOR

Police received description of car used in armed iok$i@r:~,
and found it parked in the driveway of
was on the porch of, the house. Officers
she had seen the driver of the car ands.h
just run down the alley behind the base..
permission from owner to search the h
suspect, appellant's brother hiding

k

fould probable cause to arrest, therefore search of
appellant's person was valid. Further the arrest was not
invalid because it was made by another officer at the
dirkction of his sergeant (who personally observed the
offense)

.

APPELLANT WAIVED OBJECTION TO IMPEACHMENT EVIDENCE OF 1965
FEDERAL FELONY CONVICTION BY FAILURE TO OBJECT, MOREOVER,
APPELLANT ADMITTED FORGERY CONVICTION DURING TESTIMONY.
TRIAL COURT PROPERLY REFUSED TO EXCLUDE JUROR, NO BIAS OR
PREJUDICE FROM COMMUNICATION.
Appellant contended judge
should have excused juror who was told by non-juror not to
convict unless there was a warrant and to give the girl a
break.
Presumption of injury was rebutted by juror's
testimony she was not biassed or prejudiced by the
communication.
TONY CURTIS SANDERS, NO.
05-83-01257-CR, Agg. Rape,
Affirmed, Panel decision, Dallas, Judge Sparling, 3/13/85
TRIAL COURT'S ERROR, IF ANYcf IN NOT REQUIRING TO LIST
STATE'S PUNISHMENT WITNESSES PURSUANT TO PRETRIAL MOTION,
NONTHELESS WAIVED BY FAILURE TO OBJECT AT PROPER TIME, AND
r
NO HARM SHOWN.
Appellant filed pre-trial motion to list state's witnesses.
Trial court mistakenly agreed with prosecution that law only
required that they supply case-in-chief witnesses. Young,
547 S. W. 2d 23 (Tex. Crim. App., 1965) requires state to
list all witnesses they know they will call, both on
punishment and case-in-chief. In this case, appellant failed
to pursue his objection at the time the state began its
punishment testimony, and failed to show what harm occurred
from the court's error, if any.
STATE IS NOT REQUIRED TO MAKE AN OPENING STATEMENT SO LONG
AS PROSECUTOR READS THE INDICTMENT TO JURY.
The Court held here that the state had fully complied with
the provisions of Art. 36.01 ( 3 ) TEX. CODE CRIM. PROC. and
that
further
opening
statement
by
prosecutor
is
discretionary, and failure to make an openin9 statement is
not a grounds for reversal. McClendon, 44 S. W. 2d 724 (Tex.
Crim. App., 1932).
WHERE INDICTMENT A.LLEGES THE USE AND EXHIBITION OF A DEADLY
WEAPON IN THE COMMISSION OF OFFENSE OF RAPE, INDICTMENT IS
NOT FUNDAMENTALLY DEFECTIVE FOR FAILURE TO ALLEGE A THREAT
OF IMMINENT DEATH OR SERIOUS BODILY INJURY.

+-

HELD: The alleged use and display of a deadly weapon (here,
a knife) in itself constitutes an allegation of the required
imminent harm. Robinson, 596 S. W. 2d 130, 133 n. 7 (Tex.
Crim. App., 1980).
TESTIMONY CONCERNING PRIOR PHOTO LINEUP BY COMPLAINANT AFTER
IN COURT IDENTIFICATION IS NOT BOLSTERING
State cannot call other witnesses to bolster the unimpeached
testimony of its own witness. Here, police officer testified
he
showed complainant six photo
lineup containing
appellant's picture but did not testify which picture
complainant picked out.
Appellant did not preserve his error by bill of exception
where he objected to trial court's curtailment of his
cross-examination. The appellant contended that background
information on the complainant was necessary for the jury to
judge her credibility, but failed to show what that
testimony would have been.
HELD: NOTHING PRESERVED FOR
REVIEW.
Pen packets complained of8 in Appellant's final ground of
error did not contain evidence of extraneous non-final
convictions as contended.
FREDERICK VIVILEON CANADY, No. 05-84-00595-CR, Burg. of Hab.
with Intent to Commit Sexual Assault, Affirmed, panel
decision, Judge Guillot, Dallas, 3/11/85
JURY INSTRUCTION ON OUTCRY NOT FUNDAMENTALLY DEFECTIVE.
ELEMENTS OF FUNDAMENTAL ERROR IN CHARGE DISCUSSED.
Appellant
asserted
that
the
court's
charge
on
guilt/innocence was fundamentally defective in the portion
instructing the jury on the law of outcry. The charge is set
forth in the opinion. HELD: No error. Fundamental error in
the charge occurs when: 1) The charge omits an allegation in
the indictment which is required to be proved; 2 ) the charge
substitutes a theory of the offense completely different
from the theory alleged in the indictment; 3 ) the charge
authorizes conviction on a theory alleged in the indicktnent
and on one or more other theories not there alleged; 4 ) the
charge authorizes conviction for conduct which is not 9
offense as well as cgnduct which is an offense. CUMBIE, 5T8
S. W. 2d 732 (Tex. Crim. App., 1979).
HAVING CONDUCTED AN IN CAMERA BEARING ON CQMPIAT~~&BT)'%
PRIOR SEXUAL CONDUCT, PURSUANT TO ART. 22.065 ts), %%%?
EVIDENCE WAS PROPERLY EXCLUDED.

.b
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Appellant complained that he was improperly denied an
opportunity to cross-examine state's witnesses concerning
prior sexual conduct of the complainant with others. HELD:
Because the appellant did not testify, he did not raise the
issue of consent, and the testimony elicited in the in
camera hearing concerned only consentual sexual relations
with other men and was not admissable.
COURT'S CHARGE WAS NOT AN IMPROPER COMMENT ON THE WEIGHT OF
THE EVICENCE.
In his third ground of error appellant complained that the
phrase "provided that you believe the testimony of the said
(Victim)", was a comment on the weight of the evidence, in
violation of Art. 38.07 TEX. CODE CRIM. PROC. HELD: The
phrase was part of a properly worded instruction concerning
the uncorroborated testimony of a sexual assault victim, and
was not a comment on the weight of the evidence.
CLIFTON EUGENE FAIN, No. 08-84-00028-CR, Agg. Rape with two
enhancement paragraphs, Reformed and affirmed as reformed,
Panel Decision, El Paso, Judge Osborn, 3/20/85

EVIDENCE SUFFICIENT TO DEMONSTRATE IDENTITY OF DEFENDANT AS
ON WHO COMMITTED PRIOR OFFENSE ALLEGED FOR ENHANCEMENT,
REGARDLESS OF LACK OF FICJGERPRINTS OR VERBAL DESCRIPTION IN
PEN PACKET.
Two pen packets were introduced at trial to prove
enhancement paragraphs.
State's exhibit #2 contained a
certification page, certified copy of judgment and sentence,
an
identification
page
with
fingerprints,
physical
description and commitment summary, and frontal and profile
photographs of D, with and without glasses. State's exhibit
# 3 contained the same information, with the exception of the
fingerprints and physical description.
Photographs were
included in Exhibit #3. HELD: Photographs, together with the
identical TDC inmate numbers connected with both exhibits
made the evidence sufficiently reliable for admission. The
Court distinguished the case of Littles, - S. W. 2d
I
(Tex. Crim. App., #301-83, Sept. 19, 1984) where no such
reliable cross-references were available.
COURT'S CHARGE ON ENHANCEMENT NOT FUNDAMENTALLY DEFECTIVE,
ABSENT TRIAL OBJECTION, ABSENT SHOWING ON APPEAL OF ACTUAL
EGREGIOUS HARM, NOT REVERSIBLE.
Indictment alleged two prior felonies--1972 rape and 1977
false imprisonment$ Court instructed jury to find that the
true to the enhancement allegations if they found beyond a
reasonable doubt that appellant had been convicted of:
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"(b) Rape in the Criminal District Court Number
72-201-C of the 54th Judicial District Court of
McLennan County, Texas, on the 26th day of
September, 1972, styled, 'The State of Texas
versus Clifton Eugene Fain'; and that such last
named conviction of Rape, if any, occurred and the
judgment thereon became final prior to the
commission of the offense for which the said
defendant was convicted, if he was, in Cause
Number 72-201-C in the 54th Judicial District
Court of McLennan County, Texas..."
The Court of Appeals indicated that this was an "obvious
mechanical error" in preparing the charge, and that this
"did not comport with the indictment, the evidence, or
common sense." However, since there was no trial objection,
this error must be assessed in terms of Almanza for actual
harm, not theoretical harm.
HELD: "These two grounds of
error present no actual, egregious harm, leading to a denial
a fair and impartial trial."
APPELLANT'S CONTENTION THAT THERE WAS INSUFFICIENT EVIDENCE
ON THE ENHANCEMENT ALLEGATIONS THAT THE FIRST CONVICTIN WAS
FINAL PRIOR TO THE SECOND CONVICTION BECOMMING FINAL WAS
WITHOUT MERIT.
#
Evidence showed that appellant pled guilty to '72 offense
on Sept. 26, 1972, probation revoked May 13, 1974, and that
the second offense was committed on October 15, 1976.
EVIDENCE WAS SUFFICIENT TO ESTABLISH VENUE IN PECOS COUNTY.
Offense was committed somewhere on Hwy. 67 between Alpine
and Ft. Stockton, and the only evidence in the record showed
that the offense occurred between 15 and 27 miles from Ft.
Stockton, well within Pecos County. Wrecker driver who towed
the car also testified that the car (stalled at the scene of
the offense) was in Pecos County.
JUDGMENT SHOULD BE REFORMED TO SHOW CONVICTION FOR RAPE, NOT&
AGG. RAPE.
TTR
Indictment alleged agg. rape. Court charged only on rape a=d
2d deqree felony, enhanced. Since the trial occurred priors3
to 9-1-83, enhancement had the same effect of automatic life -sentence as conviction for agg. rape (1st degree felony
enhanced.
Court therefore reformed judgment to show 2
degree felony enhanced.
STATE DID NOT EXPOSE D'S MARITAL STATUS IN VOIR DTRE.
OBJECTION, NOTHING TO REVIEW.
:?f;
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Member of the venire "voiced this information (D's marital
status) in an unsoliccited response to prosecutor's inquiry
into possible acquaintances of Appellant himself." HELD:
Infozmation elicited did not disclose Appellant's marital
status at the time of alleged offense. Further, since he
made no objection, he preserved nothing for appeal.
WICEAEL LOUIS MILES, No. 08-84-00057-CRI Murder, Affirmed,
El Paso, panel decision, Judge Schulte,
Appellant was charged with the murder of his mother.
Appellant had a long history of mental problems stemming
from three separate head injuries over his life, and most of
his appeal rests on competency to stand trial.
SPEEDY TRIAL ACT NOT VIOLATED. NO EVIDENCE TO REBUT STATE'S
INITIAL A@WIXJWCEEIENT OF READY.
D was arrested on 10-8-82, the date of the offense.
Indictment was returned 11-19-82, State announced ready
11-22-82, D pled guilty oe 11-15-83. Case was reset several
times for presentence investiga$ion, competency evaluation,
competency hearing, and trial. No evidence appeared of
record to rebut state's original announcement of ready.

WAIVER OF CONFIDENTIALIT$ FOR PSYCHIATRIST~S EVALUATION
UNDER ART. 5561 111) §2(F) AND S 4(A) (2) INCLUDED EVALUATION
BY PSYCHOMGIST WORKING UNDER PSYCHIATRIST'S DIRECTION.
Court granted motion for psychiatric examination on 1-26-83
a d
appointed psychiatrist and
neurologist fo make
evaluation of appellant.
psychologist working under the
direction
of
the
psychiatrist
conducted
standard
psychological tests and made the evaluatibns vihich he
reported back to the psychiatrist. Appellant contended that
he did not ~onsint to psychologist's test, received no
warning that psychologist 6 u l d testiiy at his competency
hearing, where a jury found appellant competent t o stand
HELD: ~s~chologist's inwo3vement was merely a
trial.
component of Ps~cfiiatlist's evaluation ordered by the court
and was covered by the'shinewaiver of confidentiality.
EirIDENCE WAS
COMPETENCE.

Sfl.FFTCIENT TO

SUSTAIN

JURY

VERDICT

OF

Evidence showkd appellant suffered head injuries at age of
five and expkrienced recurrent seizures until approx. nine
years of age. Epiyepsy was suspected and anti-convulsant
medicine was prescribed.
At age 14, appellant began to
exhibit behavioral problems at school and home, and began to
abuse both alcohol and marijuana. Substance abuse continued
until October, 1981. In 1978 appellant received second head

*

I

injury as the result of an auto collision, and a third head
injury in a bar fight in 1979. Family noticed appellant's
withdrawal beginning late in 1981, and his seizures
contihed. Appellant was completely uncommunicative with his
family by June, 1982. The fight resulting in his mother's
death and this charge of murder occurred in October, 1982. A
neurologist who had consulted with appellant since 1976
testified he had reviewed appellant's history with his
regular doctor {who did not testify) and two EEG's done in
1976, and conducted two more EEG's in 1982, pursuant to the
evaluation ordered by the court. The first EEG in May, 1976,
showed slow brain activity, and the second in November,
1976, was normal.
Both tests conducted after the court
ordered evaluation were normal, and were not of the type
which are associated with psychomtor epilepsy. Brain damage
was not disclosed by any of the EEG's.
In conversing with
the neurologist, appellant was able to relate details of the
offense and asserted a clear recollection of the incident.
Psychiatrist found no evicfence of mental disease or defect.
Appellant had full scale I Q of 96. MMPI testing indicated
immaturity, impulsivity and a tendency ku rebel. Sum total
of tests indicated some emotional disturbance but not rising
to the level of incompetence, and in psychiatrist's opinion
appellant was competent ko &and trial. Psychiatrist further
concluded that appellant suffesed from major , complex
psychiatric problems exacerbated by alcohol and maribuana
use, and needed further psychiatric treatment, but was
competent to stand trial.
Appellant's third group of grounds of error dealt with the
trial court's acceptance of his guilty plea in the face of
cousel's objections that his client was not competent to
enter such plea on 11-15-83.
Jury trial was set far 11-14-83, and on that date defense
counsel advised the court his client wished to plead guilty
against advice of counsel.
Counsel urqed the court to
provide further psychiatric evaluation and a secondtl~;
competency hearing.
The court had appointed a second l p ~
psychiatrist for further evaluations after the July 28, I983
competency verdict. That doctor testified that he had twice
interviewed appellant and reviewed the medical records and
the testimony of the competency trial.
To hiur all the
evidence pointed to a strong possibility that appellant was
psychotic the night of the offense, but that further tesking
was necessary and that the evaluations of the other doctors
were inadequate to produce a diagnosis with r@asonabl~
medical certainty. AS to competency the doctor testified*
"He certainly has a factual understanding. it is
very hard to state whether or not k bas a

June I985 1VOICEfor the Defense

SDR-51

rational understanding because he will not only
not talk about the incident, but he will not
discuss his reason for not talking about the
,incident."
The new psychiatrist could not commit himself to say
appellant was not competent to stand trial, and with regard
to the sanity issue, he would only say more testing was
necessary.
HELD: WHILE VERDICT OF COMPETENCY IS NOT RES JUDICATA OF
THAT ISSUE, WHERE AS HERE, THE COURT HAS CONDUCTED A JURY
TRIAL AND COMPETENCY VERDICT HAS BEEN RETURNED, IN ORDER TO
COMPLAIN OF DENIAL OF 2D COMPETENCY HEARING, APPELLANT IS
REQUIRED TO COME FORTH WITH SOME EVIDENCE OF SUBSEQUENT
CHANGE OR SOME "NEW EVIDENCE" IN A MANNER ANALOGOUS TO THE
NEWLY DISCOVERED EVIDENCE BASIS FOR NEW TRIAL.

"New non-committal expert testimony was offered, but it was
not founded upon any new diagnostic evidence."
INCOMPETENCE OF APPELLANT DOES NOT APPEAR FROM THE RECORD OF
HIS RESPONSES TO THE COURT'S ADM~NISHMENTS PRIOR TO ENTERING
HIS PLEA.

The record of appellanttd responses in the statement of
facts were yes and no answers to questions from the court
concerning his understanding of the proceedings and
admonishiments usually given prior to accepting a guilty
plea. Appellant did ask one or two questions and receive
clarification from the court. HELD: The record is devoid of
any evidence of appellant's incompetency to testify or enter
a plea of guilty.
APPELLANT'S PLEA WAS NOT A CASE OF
REQUIRING ADMONISHMENTS OF FARETTA

SELF-REPRESENTATION

At the plea hearing itself on 11-15-83, appellant's counsel
attempted to withdraw because the court failed to order
further psychiatric testing. The court refused to permit the
withdrawal, but the attorney declined to participate in the
plea hearing. On appeal appellant claims that he was denied
effective assistance of counsel because of his incompetence
(inability to assist counsel), that he was not represented
by counsel, and was not warned of the dangers of
self-representation as required by FARETTA V. CALIFORNIA,
422 U. S. 806 (1975). HELD: The record does not support
these assertions. Before the plea both appellant and-his
counsel testified that appellant had been advised of defense
prospects for the trial, the range of punishment and the
consequences of the guilty plea.
Counsel was present
throughout the proceedings.
He objected to the state's
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summary of evidence and asked to be heard on punishment.
Lack of counsel's signature on the jury waiver is not error,
since the Code of Crim. Proc. does not require it.
In f o b grounds of error appellant complained of findings in
the judgment not supported by evidence. HELD: Three of the
asserted errors were without merit, and judgment reformed to
reflect correct the fourth. 1)Formal announcement of ready
is not required by Code Crim. Proc.; 2) Judgment recited
waiver of ten days to prepare for trial, corrected to show
that ten days (actually 3 months) notice was actually given;
3) Competency abundantly supported by evidence and jury
verdict: 4) appellant was assisted by counsel throughout the
plea.
Appellant complained that trial court should have dismissed
the case due to pretrial publicity. HELD: IN THE ABSENCE OF
RECORD PROOF TO THE CONTRARY, THE TRIAL JUDGE IS PRESUMED TO
HAVE DISREGARDED IMPROPER EVIDENCE OR EXTRANEOUS MATERIAL.
Appellant further complained he was denied his right to
allocution prior to sentencing.
Appellant requested the
right to present evidence at sentencing phase, not the right
to allocution. HELD: APPELLATE GROUND OF ERROR DOES NOT
COMPORT WITH TRIAL OBJECTION, THEREFORE WAIVED.
I

CURTIS RAY MCHENRY,No. B14-84-253-CR, Burglar of Hab. with
intent to commit sexual assault, Affirmed, panel decision,
Judge Ellis, Houston, 3/21/85
EVIDENCE WAS SUFFICIENT TO SHOW INTENT TO COMMIT SEXUAL
ASSAULT.
Appellant was enhanced with two prior convictions and
complained in one ground of error that the evidence on
intent to commit sexual assault was insufficient.
Evidence showed the following: Complainant was watching T.
V. at 1:30 a. m. on the night of the offense. She noticed
appellant standing in her hallway watching her through her
open bedroom door. Appellant pushed complainant onto her bed
where he lay on top of her and began stabbing her.
Complainant testified appellant told her three times "he
wanted to get his dick wet". Comp. struggled free, got a gun
and shot appellant who was arrested at the scene. HELD:
Appellant's statements were of an obvious sexual nature. The
only intent that can be inferred from appellant's statement
is the intent to commit a sexual act with the complainant,
and the evidence is therefore sufficient.
KENNETH DEWAYNE PIERSON, NOS. A14-84-300-CR, C14-84-479-CRt
and A14-84-480-CR, AFFIRMED; REVERSED AND REMANDED; REVERSED
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AND REMANDED,
3/21/85
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TIOUSTON,

PANEL

DECISION,

JUDGE

DRAUGHN,

CONVICTION FOR UUMV IS BARRED BY THE DOUBLE JEOPARDY CLAUSE
OF THE U. S. CONSTITUTION.
In 1982, appellant received a 6 year probation and $300.00
fine for UUMV. Nov. 1983, appellant was indicted for agg.
robbery and UUMV, both cases arising from the same incident.
Appellant pled guilty to 1983 WMV, not true to probation
revocation, and not guilty to agg. robbery. Jury sentenced
appellant to 45 years on agg. robbery, 10 years on UUMV, and
Judge revoked his probation. Revocation was not complained
of on appeal and was affirmed.
Evidence showed appellant robbed comp. of his auto. at
gunpoint, and continued to drive it for one month.
Conviction for robbery was based solely on theft of the auto
and not other property. The state argued that the indictment
for separate offenses is authorized because the two crimes
were sufficiently separated in space and time. HELD: "the
double jeopardy clause is not such a fragile guarantee that
prosecutors can avoid its limitations by the simple
expedient f dividing a singT& crime into a series of
temporal or spatial units." Citing Brown v. Ohio, 432 U. S.
161, at 169 (1977).
UUMV is a lesser included offense of
agg. robbery Griffin v. state, 614 S. W, 2d 155 (Tex. Crim.
APP., 1981). The constitution prohibits conviction for both
lesser and greater crimes atis-ing from the same incident.
Furthermore, the record affirmatively shows that the Trial
for both oofenses when he
Court was speaking of the
tookappellant's plea of guilty to the UUMV.

same

CAVEAT: DOUBLE JEOPARD OCCURRED WHEN PLEA OF GUILTY TO UUMV
WAS ACCEPTED, BECAUSE JURY WAS EMPANELLED TO HEAR THE AGG.
ROBBERY CASE.
Following sequence of events allowed the Court of Appeals to
reverse and remand for acquittal the UUMV conviction and
reverse and remand agg. robbery for retrial.
1) Jury empanelled and sworn, instructed to leave courtroom.
2) Appellant pled guilty to UUMV, jury to sentence.
3 ) Jury returns, then appellant pled not guilty first to
agg. robbery, then guilty to UUMV.
Thornton v. State, 601 S. W. 2d 340 (Tex. Crim. App. 1980).
TRIAL COURT'S FAILURE TO INSTRUCT JURY ON APPELLANT'S
FAILURE TO TESTIFY, AT PUNISHMENT CAUSES REVERSAL OF AGG.
ROBBERY CONVICTION.
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Appellant's attorney re-offered testimony in the case in
chief at punishment, but appellant did not testify at
punishment. Appellant requested charge on failure to testify
which trial court refused to grant.
HELD: Appellant's
re-offer was a mere formality since the jury may consider it
anyway on sentencing. Brumfield, 445 S. W. 2d 732 (Tex.
Crim. App, 1969). Court of Criminal Appeals has insisted
that it is reversible error when a trial court denies
requested charge on failure to testify at punishment stage.
Moss, 632 S. W. 2d 344 (Tex. Crim. App. 1982).

RECORD SUPPLEMENTED TO CONTAIN WRITTEN FINDINGS AND GROUNDS
FOR REVOCATION.
Appellant requested written findings of fact and grounds for
revocation which the court granted. These items did not
appear of record at time record was approved. Later on
state's motion to supplement, unopposed by appellant, these
items were added to appellate record, removing this ground
of error.
The appellant complained thp court revoked his probation for
failing to obtain a G. E. D. Written findings of fact showed
his probation revoked for 1) failing to report, 2) failing
to pay court costs, and 3) failing to pay probation fees.
PROBATION DEPARTMENT FILE IS PROPERLY ADMISSABLE UNDER THE
BUSINESS RECORDS EXCEPTION TO THE HEARSAY RULE. FILE NEED
NOT ACTUALLY BE INTRODUCED, BUT NAY BE READ INTO RECORD.
The only witness at the revocation hearing was probation
officer. He testified from the probation records after
proper proof of business records act. Appellant's counsel
objected to testifying from the file as "hearsay until such
time as those records are admitted into evidence."
HELD:
Of course its hearsay, but admissable under the:.,
business records act nonetheless. Counsel could only have
objected under the best evidence rule, which would not apply
either since the file does not have to be introduced into
evidence, but may be read into evidence. Lumpkin, 524 S. W.
2d 302 (Tex. Crim. App. 1975); Williams, 508 S. W. 28 83
(Tex. Crim. App. 1974). Furthermore, "when it is obvious
that the witness is testifying from the record, the rule
requiring production'of the record is complied with if the
record is produced and accounted for and available
r
defendant's counsel, Alvarez, 508 S, W. 2d 100 (Tetr, Cri&,
App. 19741, Cozby, 506 S. W. 2d 589 (Tex. Crirn, && 19,741.
8
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Contempt or Judicial Overkill:
A Question of Respect for the Federal Judiciary vs.
The Right and Duty of Counsel to Criticize the "System"
Interview by Keny FitzGeraId

?

"I didn't apologtze then and I'm not
apologizing now (for the tone of my letter)!" So spoke Mr. Robert J. Snyder, a
Bismarck, North Dakota, lawyer in the
face of repeated demands for an apology
by the United States Court of Appeals for
the Eighth Circuit for a letter Mr. Snyder
wrote critic~zingnot only the federal pay
scale hut also the demands made of him
to justify his claim for remuneration.
Snyder's experience is an unfortunate
one, but one born of a great deal of dedication and commitment on his part to
the legal profession, the Criminal Defense
Bar, and-I would imagine-a fair amount
of stubbornness and gumption in the face
of adversity, even in the face of judicial
adversity of the highest order.
Mr. Snyder took on the representation
of a supposed indigent, Denn~sWarren,
who was charged with several federal
counts of t r a c k i n g incocaine.Following
a one-week trial and Warren's conviction,
Mr. Snyder submitted a claim for something in excess of $1,600 on a CJA form
under the Federal Cnm~nalJustice Act.
Because the claim exceeded $1,000, the
United States District judge fowarded
the claim to the Eighth Circutt for approval; the Eighth Circuit dechned approval,

requiring Mr. Snyder to submit a detailed
memorandum supporting the claim, includmg an itemized list with reasonable
documentation for long distance phone
calls. Mr. Snyder fonvarded a computerized list of billing records which were referenced to a $20 per hour scale for work
done, as well as phone bills. The computerized records did not set forth the hours
expended on the case-as had the pnor
CJA form. Actually, when Mr. Snyder
had reviewed his records to begin with, he
found that all m e had been charged at
$20 per hour on the computer records,
which included the incourt time, which
he was entltled to h f l at $30 per hour.
On the CIA form he therefore made the
mathematical correction to reflect the
hours in court should he billed at $30 per
hour and did so.
The Eighth Circuit once again refused
=to process the claim, reasonmg (and I use
that term very loosely): Mr. Snyder has
numerical amounts (dollars) in lus itemization for the various amounts of time
spent-we need to have the number of
hours or portions of hours in each instance; granted, I suppose we could figure
it out by doing the division, but we don't
have that kind of time; therefore, would

you please have him resubmit his itemization so that the amount of time is b r u
ken down into the various categories of
'in court' and 'out of court,' and then put
his out-of-pocket expenses in a separate
sheet." It should be remembered that this
hourly breakdown had been previously
given.
In response to this second rejection by
the Eighth Clrcuit, Mr. Snyder talked to
the secretary of the United States District
judge who suggested that he write a "nasty" letter. Mr. Snyder sent the following
letter to the judge'ssecretary:
Dear Helen: I am in receipt of the letter of September 26, 1983, from the
Eighth Circuit Court of Appeals, in
which our latest attempt to justify our
t i e and expenses for Dennis Warren
has again been sent back. This letter is
for the purpose of responding to that
letter.

In the first place, I am appalled by the
amount of money which the federal
court pays for indigent criminal defense work. The reason that so few attorneys in Bismarck accept this work
is for that exact reason. We have, up to

this paint, still aocepted the indigent
wppointments, ,because of a duty to
our profession, and the fact that nobody else will do it.
Now, however, not only are we pald
an amount of money which does not
even cover our overhead, but we have
to go through extreme gymnastics
even to receive the puny amounts
which the federal courts authorize for
this work. We have sent you everything we have cuncerningour representarion, arid I'm not sending you avthing else. You can take it or leave it.
Further, I am extremely disgusted by
the treatment of us by the Eighth Circuit in this case, and you are instructed
to remove my name from the list of
attorneys who will accept criminal indigent work. Ihave simply had it.
Thank you for your time and attention.

Very truly yours,
Robert J. Snyder
After the judge5 secretary received the
letter, Judge Van Sickle called Mr. Snyder
into the office and botli talked about the
letter for half an hour. Most of the conversation concerned the problems involved with the indigent appointment system, Judge Van Sickle suggested that the
letter be sent to the Eighth Circuit to see
if any action would be forthcoming but
a i d he would not send it if Mr. Snyder
objected. Mr. Snyder did not object at all.
The letter was sent and all hell broke
loose.
Judge Donald Lay, Chief Judge of the
Eighth Circuit Court of Appeals, wrote
Judge Van Sickle, advising him that he
considered Mr. Snyder's letter "Totally
disrespectful to the federal courts and to
the judicial system. It demonstrates a to.
tal lack of respect for the legal proces
and the courts.'"
Judge Lay approved Mr. Snyder's re.
quest to be removed from the list of at
torneys who would be appointed to rep.
resent indigent crimmal defendants, and
then got to the meat of the matter as fa1
as he was concerned:

A 1047 SQ, FT. TOWNHOME
ON THE GULF COAST
FOR THE PRE-CONSTRUCTION
COST OF $58,500.
The pre-construction prim will be wailable for a limited time.
Maison de la Mer. Beaut~fultownhomes set on a beachfront paradise,
each w ~ t h2 hedroomd2 baths and over 1,040 square feet-even a
washer and dryer. A private vacation retreat or a profitable investment
for the discriminating profess~onala t a remarkable value at $55.87 per
Square foot. A sound investment at $58,500 for preconsffuettbn.
Another outstanding development w ~ t hthe trusted tame of L i k e
Homes, San Antonio's highest rated home builder.

IX.vclwyrcd by Mubtang Joint Venture.
For information cornact Olympis Properties,
5707 IH 10 West, Suite 260, Snn A~itonio,T&as 78201

.

". . In view of the letter that Mr. Sny&der forwarded,,I question whether he
is worthy of practicing law in thefedera1 courts on any matter. It n my intent~onto issue an order to show cause
as to why he should not be suspended
from practicing in any federal court in
this circuit for a period of one year. . .
We wfl, of course, gwe Mr. Snyder an
opportunity to respond before any final determination 1s made.
In view of Mr. Snyder's attitude and
refusal to assist the court in processing
this voucher under the guidelines, I am
approving a fee for him only to the
statutory limit and properly itemized
expenses.
Before taking the steps noted above, I
would appreciate your views on the
matter."
The United States District judge advised the Court of Appeals that he had
talked with Mr. Snyder who had expressed
that his letter was an expression of an
hanest opinion and hls right of freedom
of speech, but did not intend the letter as
Judge Lay had interpreted it.
At this juncture it should be empbasized that one of the s~gnlficantironies of
this case is that Mr. Snyder was considered

most competent to handle criminal defense work. As a matter of fact, in the
course of these proceedings, Mr. Snyder
had the support of the Burleigh County
Bar Association, the North Dakota State
Bar, the Ohio State Bar Assocnhon
(which filed an amicus brief), the National Association of Criminal Defense Lawyers (which fded an amicus brief) and the
ACLU (whlch also filed an amicus brief).
The North Dakota State Trial Lawyers
passed a supportive resolution.
The Burleigh County Bar Association
passed a resolution supporting Mr. Snyder's efforts in t h s case and acknowledged
that he had handled at least 15%of the
federal court appointments in criminal
cases. The Bar Association's resolution
also recognized the severe limitations on
the federal court appointment system criticized by Mr. Snyder, as well as the actions of the majority of the Bar Associatmn to totally avoid criminal appointments.
As to Mr. Snyder's competency as a
criminal dehnse attorney and his respect
for the federal court system, wltness the
affidavit of the presiding United States
Dlstrict judge at the defendant's t r ~ a l
which was submitted to the Eighth Circuit:
"I did not view the letter as one of disrespect for the court, but rather one of

Audio Tape Enhancement
~ n Analvsis
b
0

Unintelligible sound recordings
transformed into intelligible
communications
Complete audio tape a n a k s
Expert audio recording testimony
.
Immediate service
Contact:
Bernard L Krause. PhD.
Parasound ~ornmunic&ions, Inc.
2631 Clav Street. San Francisco. CA 94115
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a somewhat frustrated lawyer hoping
that his comments might be viewed as
a basis for some changes in the process.
Mr. Snyder has appeared before me on
a number of occasions and has always
competently represented his client,
and has shown the highest respect of
the court system and to me."
Another irony in this case is that Mr.
Snyder accepted this court appointment
and responsibly represented his client
during a week-long trral without complunt from client, prosecution, or any
other party. Notice that Mr. Snyder was
not criticzed for refusing to accept the
court appointment. Notice that he was
not criticized for his representation of his
client. Even the federal judge who presided over the tnal was complimentary of
his efforts. It was not until Mr. Snyder
had ffled out, processed, and ftled his
CJA form specifying dates and tnnes of
labor and then supported same wtth computerized records and then refused to go
further and wrote the "disrespectful" letter that Mr. Snyder's "competency" as a
criminal defense lawyer came into issue.
In other words, in my opinion this contempt action has nothing to do with Mr.
Snyder's competency as a crirmnal defense lawyer. This particular letter may
not have been diplomatically phrased, but
perhaps a diplomatic letter was not deserved and perhaps one would have been
entirely ignored.
During the Eighth Circuit hearing convened to determine whether to hold Mr.
Snyder in contempt, the judge continued
to insist that Mr. Snyder apologize for his
letter and that Mr. Snyder behave himself
ina respectful fashion. Judge Lay inslsted
on aletter of apology and astatement that
Mr. Snyder accept future pro bono assignments in federal courts. Mr. Snyder then
and thereafter refused to apologize, and
in this wnter's opinion, rightly so. He later
conditionally relented to accepting pro
bono assignments-but it should also he
noted &at the members of the Bar in that
area were not required to accept such assignments and therefore this type of request was out of order by Judge Lay. At
the hearing Mr. Peterson, of the Burleigh
County Bar Assoc~ation,spokein Mr. Snyder's behalf, strongly supporting his position.

Eventually the Eighth Circuit approved
W y m e n t of $1400 to Mr. Snyder for
work performed. After all, the District
Court could have approved that amount.
Subsequent to the hearing before the
Eighth Circuit Mr. Snyder indicated that
when a new plan for the implementation
of the Criminal Justice Act was enacted,
he would obey its mandates amd make
every good faith effort to comply with
the court's guidelines regarding payment
of attornays'fees. When pressed by the
Eighth Circuit to apologize for his letter,
Mr. Snyder replied:

forthright and candid manner but forever
speak in mild and courteous tones, at least
in the Eighth Circuit, or suffer its wrath
and condemnation for being so "disrespectful" as to criticize and critique the
criminal justice system from withfn the
very system itself.
Several weeks ago Mr. Snyder once
again eltpressed him%@ concerning the
developments in this case and made some
very candid observations . . .
FitzGerdd. Give me some idea of yow
background.

F. Because of the grief this has caused
you?

S. Yes, partially. I guess this whole case
has just caused me a lot of grief.

F. You've been in gaotice about eight
years but not 20 or 30 and you are
taking on the entire federal system.
What made yon do that rather than
sending a letter of apology?
S. The letter of apoIogy w a s always an
option-before the order to show
cause was issued, after the order to
show cause was issued, before the
hearing, after the opinion, any t i I
could ha= sent a letter apologizing
and it would have been all over.

"I cannot, and will never, in jusace to
my conscience, apologize for what I snyder: I am 32 and have been in pmctice with my two Iaw partnen since
consider t o be tellhg the tmth, albeit
1977, straight out Of law school. Our
in harsh terms. You' must therefore
firm is one of four firms that has a
search your conscience and determine
contract to do the felony indigent
what course of action will sene the indefense work in the South Central F. What made you face the heat?
interests of justice in the administraJudicial District of North Dakota
tion of the Eighth Circuit.
whichcovers I3 counties. f d say 35% S. I didn't We theway Iwas being treatof my york is criminal defense, and
It is unfortunate that the respective
ed, for one thing. And I believe that
the balance is civil.
positions in the proceeding have so
what I said was true. You see, they
hardened. However, I consider this to
talk about this so.called "disrespect."
be a matter of principle, and if one F. Have you done any indigent defense
I don't really know who they thought
work in fedend court since the Warstands on aprinciple,one must be willit was disrespectful towards. I never
ren ease?
ing to accept the consequences."
said anything personal about the
judges. My comment was ditected toThereafter the Eighth Circmt issued a S.. No one has appointed me.
ward the system itself and if' that%
disrespect, then so be it. I don't have
suspension order in Mr. Snyder's case. Several weeks ago his attorneys argued his F. Are you eligible for appointment?
a lot of respect for the way the syscase before the Umted States Supreme
tem works.
Court.
S. Well, that was one of the original
Some observets have asked whether this
issues.
F. Yonrex-elient, Mr. Warten, was found
case has proven that the ego of the Eighth
goilty snd eventuany sentenced to
prison and a $35,000 fine. You, at
Circuit is larger than the entire state of F. Let me put it to you this way: are
one point made the comment in the
Texas or whether this court of Appeals
you prewntly avpilable if they want
Eighth Circuit that Mr. Warren may
to appoint you?
has been offended because Mr. Snyder
not really have been a pauper.
did not genuflect quite properly on the
mat of the judicial carpet to the satisfac- S. No.
S. He wasn't. At the t M when h e was
tion of tho Court of Appeals.Mr. Snyder,
United
being cross-examined by
however, has not Taken any cheap shots F. In other wordp, if they did, you
nor has he made any derogatory remarks
States attorney, the IJnitd States
would ask them not to appoint you?
attorney btoqbt up t& faot fhath~
about the Siphth Circuit and remains at a
total loss as to what inspired the actions S. That's right.
hatln't had a io6 RoEadaJv* and
the queseon kw, haw is it &en that
of the Eighfh Circtnt in this case, which
,/"2'l&d
p u ' i been able to support yourself
he believes to be a total "oveneaction" to . Why?
,- ! J L ~
if vou haven't been working? And he
what he did.
&d tmtalk about all fh<propa@
I doubt whether Mr. Snydet expressed S. Because I am exercising my option.
and mrs and stuff he owned in Coioany criticism not previously thought of or
~t took me one Bght with the
ra& none of which hehad Med on
privately voiced by thousands of other
Cireuit for them to realize that I cad
be removed from that pmel ruly:time
Bis @uncial &davit to obt&$ldidefense attomeys under similar circumgent counsel. So when the tdd Was
I want. And I have ~xeroisedmy o p
stances. Yet apparently those attomeys
tion and requested that I b e xemoved
over he was fined. $35,QO& In my
appointed in indigent c a w are expected
opinion hemever did qu&y'for court
from the panel.
to speak out and defend the accused in a

a
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digent work and that was the reason F. So you don't have any real criticism
many
in your area did not do it, that
of treatment by federal judges, it's
@
they were not being paid enough to
what happened in this case?
cover the overhead; and then you
F. Were criminal charges filed on him
stated something about hwi~lgto go S. Well, yes, you see I didn't evenknow
for omimaterial statements on
a federal judge was involved with this
through extreme gymna~ties to rehis pauper's oath?
thing. All the letters I got were from
ceive the puny amounts which the
this Jnne Bowdwine person who I
federalcourts autho~izefmthework.
S. They were talking about it. I don't
figured was anadministnitive bureauknow if they ever did. Another thing
crat down in S t Louie and that's the
he didafter the trial was over, he hired S . Ksht.
one I had the @ipewith Apparently
anothes lawyer Po appeal the case. So
Judge Lay took this whole thing like
I turned the file over to that guy and F. Are you referring to their continual
demands for computer records and
I was slammifig him personally. I
I have no idea what happened to it
didn't evenknow he was involved.
telephone records and that kind of
after that.
thing?
F. What did you think of the remarks of
F. Let? say you had known he was involved. Would you havesent thesame
S. Yes. Well, I had sent them everythiag
Judge Heaney during your heletter to him?
I had.
when he sai(1 somethingto the effect
that when this came up your client
had monies, may not have been enti- F. Are you refening to anything other S. If I had beenwriting theletter tohim
directly I think I probably would
than what we have akeady talked
tled to a court appointed lawyer and
.,
have put it more diplomatically.
about?
you w e would have been entitled to
be paid and we would have backed
you to the het, and as I'm reading S . No. I threw a few buzz words. That F. How would you describe the letter
was deliperate, That was to get someyou did write?
this I'm wondering how in the world
one's attention. People have been
he'x goiug to back anybody to the
complaining for years.
S. I'd describe it as an attention getter.
hilt and try and form Warren or anyone similarly Gtuated to pay court
appointed coumel. I never did uuder- F. Apparently the federal judge who F. Someonedescribed it, perhaps one of
Med the case, presided over the case,
your lawyers, as being harsh.
stand his tram of thought.
wxs quite impressed with your efforts and wasnot critical in any way? S , I t W I used that word myself at
S. I didn't really understand what they
the hearing in St. Paul.
were sdying either. I think he said
that at that point I should have made S. Oh, yes. He hasn't had any problem
at all with this whole thing. He'sbeen F. Well, is it?
a demand of Warren to pay me. This
very supportive.
came out in the third or fourth day
S. Yes.
of the trial. And I thought, well what
can1 do at thispoint? If Itnrn around F. Would you say, from reading a lot of
and point the finger at Warren and
the mater$ls, including those wb- F. It's critical, but is it disrespectful?
mitted by yout c o d , that there is
say, "Hey, what are you talking about
here; you've got money-pay up," I
a substantial gap there or mother lo- S. No. Disrespecffil-I, you know, disrespectful of what? I guess that's the
drive a wedge between myself and
calities between the federal bench
thing. It was taken as being &remy client right at the wrong time. All
and the bar?
spectful of the entire judicial system
right, at the time he was sentenced,
I suppose I could haw; spoken up and $. I wouldn't think so here. I've never
and the entire federaljudiciary which
said, "Instead of fling Warren
had a problem with Judge Van Sickle
I was just amamd to read in that let.
$35,000, why don't you fine him
ter of Judge Lay's. I couldn't believe
ever. I really like the way he handles
$30,000 and order him to pay me
it. I was referring to the indigent ap
himself; I like the way he runs a
pointment system which is probably
$5,000," but, again, I felt at the time
courtroom. I think he actually likes
that that was a possible conflict of
not the fault of any particular person.
me, you know, so I've never had any
I think it's partidly due to the federinterest. By that point there wasjust
problems. How it is elsewhere I have
nothing I could do except finish the
no idea.
a1 corns and partially Congress. The
case out.
Congress sets the rates. I knew that.
F, Have you ever appeared in front of
the Eighth Circuit before?
F. What about the comment that you
F. In your letter to the secretary of the
hear from a judge or two, "At least
federal fudge, you stated that you
were appalled by the amount of S. That was my fitst appearance, the orthey're getting something-I used to
money the krkza1 court paid for inder to show cause hming.
do it for nothing"?
appointed counsel.

.
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thought of as a jurist. He's a liberal as
S. Well, that's a very interesting comfar as civil rights and rights of defen~ m e n t I. know, that that's what they
dants from what I've been told,
used to do. Several years ago. That
which is right fine withme because I
was the reason they enacted the Crimthink we need as many of those judinal Justice Ad of 1964. They were
ges as we can get. But why this one
having a hell of a time getting anyone
redly got to him I really couldn't tell
to do it then. And they're having the
same problem. People just opt out
yau.
for not doing it. If there was, prior to
my gatting out, a murder that would F. In your opinion, how far can a lawcome down in Bismarck-and the
yet go in speaking out publicly re
odds are not that bad with two Ingarding the federal court system or
dian reservations out here-I could
the operation of any court system?
count the lawyers on one hand that I
would expect to be called for the S. That's a real good question. I would
representation.
hone that the Suureme Cuurt will tell
me how far lawyers can go. We're
pushing for the establishment of the
F. What do you think was the motivatw e standard for lawyers that exists
ing factor which incensed the Eighth
for the public and the press in generCitcuit in your case?
al, that the comments by lawyers directed at the judiciary are protect%d
S. I h+ve no idea. We've speculated as to
by the First Amendment unlees they
why they took such an extreme attipresent
a clear and mminent danger
tude toward the letter.
to the ;1$mmstration of justice. That
is a pretty heavy burden. If that stanF. Well, you certainly think it was an
dard is applitxi, I think then yon have
overreaction, don't you, under the
to look for the particular arcurncircumstances?
stance of the caw-is it in tau* is it
out of court; is it disruptive of a particular judicial proweding; does it
S. I think it was, yes.
tend to try toinfluence a jury-things
like that. But, again, I think you have
F. Why did the Eighth Ckeuit act as it
to have a standard against whlch to
did?
apply the particular facts of a aase
and the way things exist now, thew
I
really
don't
know
what
motivated
S.
is no standard for lawyers and, from
them to do it. I think in particdat it
some of the articles I read, they've
was Judge Lay. I think he was the
been applying different standards all
driving force behind it.
over the board.

where dong the lines of tfze Rules of
Appellate Procedure rather than the
First Amendment and the Constitutional route.
F. You believe they're going to avoid
setting standards which pertain to
the right of an attorney to speak up
publicly?

S. That is the feeling that we get, but
then wha knows? While I have nevez
appeared in the United Strites Supreme Court, I have appeared in the
N6rth Dakota Supreme Court many
times and I have piven up trying to
predict how they are going to rule on
a case based upon the court's attitude during oral argument.

F. What is the effect presently of the
Eighth Circuitasopinion ia yourcase
on other private practitioners, partieularly if the suspension ordex is upheld?

S. It's open season. If this suspension is
upheld baeed upon the grounds that
they used-disrespect, which is in effect no standard at all-a judge can
commence action against a lawyer
based completely on subjective f a o
tors that the judge on any given day
may think are present. I think that
would make lawyers afraid to be crib
ioal at all. And without the Bar and
the individual members of the Bar
having the power to be critioal, I
t W the most important factor
which causes changes in the judiciary
and the administration of the courts
on the law itself vfill be gone became
who knows mme about the @Bm
than the Lawyes.

During the oral arguments, what did
youfeel thesupreme Courtwasreany
S. I don't know. I never met the man. I
interested in?
had never had any dealings with the
Eighth Circuit as far as an appeal.
;st.
Maybe it just arrived on a bad day or S. I think they perceived the action3 of F. A recent w.Uc1e *@i
J&fDDS
dg&qa(l
* ~-'@j,qthe Eighth Circuit to be unwarranted.
something. I have no idea what would
p a fQ)rJ$dge Lay dr &@th
cirI expect and I hope that they're gocause him to act that way.
W!.:,!@&? . :,, ,, ,, , , ,r -',
ing to reverse the Eighth Circuirs orF. So actually you're not cynicalor nit- * der of suspension. But what growls
they will use I do not know. They
ical of them per se, notwithstanding
could simply say that mder Rule 46
what they've done?
of the Rules af Appellate ProwdW?,
I (lid not exhiiit any ponthi$ mb35. No. From everything I hear that peocam-Mg an offiaer of flkthesuurt Or pr@,
ple have told me and, again, I don't
judicial to the admiaisWtiw ofju8~
have any first hand experience with
tioe, pxiod, and ~$vass
I tZxinli
.
BEY
the Eighth Circuit other than this
are probably goins to (i&cirte>it~ O ~ Y W
case, but apparently Judge Lay iswell

im

right to make fair comment about
&the system ingeneral and that's why
I thought what I did should not have
been the subject of discipline and
been painted bad. One of the real
iromes of this whole case is that even
though the Court of Appeals did not
like the way I said it in that letter,
they spent more tune in the order of
suspension talking about the problems and suggesting that they'regoing
to change them than they did about
talking about what a nasty person
they thought I was.

F. You're talking about the problems in
the indigent system?

Appellate Advocacy Seminar

cuit and we think that decision is wrong.
We think that you ought to ask for an en
bane. Sometimes lawyers d o that and
sometimes we vote a case en banc if the
issue is important. If it's a prior precedent
of this circwt and you must meet it headon, there is no other way to avoid its application unless you can point to a subsequent Supreme Court decision, a change
m statute, some other supervening event.
Now, if the case is a decision from some
other circuit, we are not bound by that.
Whether the decision has been made by
one circuit or mne circuits, we are not
bound.

continuedfrom pnge 12

QUESTION:
Another questlon germane to appellate
advocacy: What advice do you have for
counselattempting to overturnprecedent?
JUDGE RUBW:
It depends on what the precedent is
and where it is from, obviously.
JUDGE BIGGINBOTHAM:
If you tell me the case, I'll talk to you.
JUDGE RUBW:
We have a rather firm rule of law-ofthe-circuit. Other circuits are not as observant of that pnncipie as ours. One reason we have for it is our history of being,
until recently, the largest circuit in the
country and still being the second largest.
We are turning out so many decisions a
year that, unless we respect the decision
of a prior panel, there is no way the bar,
distr~ctjudges, and other panels of the
court can function. An appeal would just
be a giant lottery. So if it is a precedent
of ours, and you have to meet it head-on
because the case really is not rationally
distmgubhable, the only way you can
overturn it is to say, 'Your Honors, this
conflicts with a prior decision of this cur19
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anything as far as changes go within
the system?

F. You mentioned that the National AsS. Yes. You'll notice that m that order
sociation of Criminal Defense Lawof suspension they stated that several
yers came to your support and you
of my actual comments regarding the
have previously told me you are not
system had considerable merit, and
even a member. Is it about time that
the court referred it to a panel for
you joined?
study and possible revision. 1 guess
the question is, if I had written a nice S. Absolutely. And I truly appreciate all
letter that hadn't gotten anyone's atthe support volunteered by various
tention, would they even have noticed
lawyers and various organizations
and would they have undertaken
throughout the country.

banc before we create a conflict with another circuit. In that instance our usual
practice is to publish the proposed panel
opinion as an advlsory opmlon to counsel
who will present the case en banc. We do
tbis only if what the panel proposes creates aconfhct with the decision of another
circuit. If two circuits are already in conflict we don't follow that procedure because then we have not created a conflict.
We have simply taken sides; the conflict
already exists.
QUESTION:

One question germane to the subject
you have been talking about. Should an
appellant take hope and should an appellee
Al, why don't you explain the circula- despatr when a case 1s scheduled for oral
tion rule by wh~chwe attempt to avoid argument?
unnecessary conflict with sister circuits.
JUDGE RUBIN:
JUDGE RUBIN:
Not necessady. The case may be
In an effort to ease the problems of scheduled for oral argument because the
the Supreme Court In dealing with the court leans to affirm but the decision will
number of inter-circuit conflicts, particu- create a precedent. We try to amid, allarly those created wlthout full consider- though we don't always succeed in doing
ation, we, and a number of other circuits, so, setting a circuit precedent in summary
have adopted the rule that, if a panel is dispositions. So it may be that the screengoing to write an opinion that conflicts ing panel may lean to affirmance, but the
with the rule adopted by one or more panel members may t h k that this deciother circuits, we circulate the proposed sion is an important precedent and the
opinion among all active judges in ad- case therefore ought to be decided only
vance of pubhcation to see if anyone after oral argument. 1 don't know of any
tinnks that Issue should be considered en statistics that we have ever kept on the
banc before pubhcation. Sometimes the percentage of reversals after oral argumembers of the court will decide by poll ment as compared to the percentage of
that they want to consider t h s issue en reversals after screening.
JUDGE HIGGINBOTHAM:
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who could not otherwise attend with
W r transportation expenses.
We hope to see you in July. Best
regards.
John WlarIesBager
Devrrl L. AafrEek
NAACP LegalDefense
and Educational Fund

.
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Where is Randolph Scott W e n We Need Him?
w

by Allen C. IsbeU*

In the small Oklahoma town where I
grew up, Saturday afternoons were spent
at the movies. Always Westerns. For ten
cents, you could see a double feature
with really great actors hke Johnny Mack
Brown, the Durango Kid, the Lone Ranger, Randolph Scott and sometimes even
John Wayne.
A common story was for the whtehatted hero to ride into town to squelch
the vigilantes who had gotten out of control. In my young impressionable mind,
vigilantes and injustice became synonymous.
Now another generation has traveled

* Allen C. Isbell is co-author of the
Hearsay feature.

those pre-teen years; they saw Sesame
Srreet, Star Wars, Friday the 13th and
Death Wish. Not surprisingly, ngilante is
now a romantic word.
That vigilantes are needed to "protect"
the citizens in NewYork's streets and subways is not surprising to us in Texas; but
when honor students in Paschal H@
School (Fort Worth) become vigilantes,
using bombs and threats against those
whose conduct they disapprove, a renewed
examination of vigilanteism becomes necessary.
The "Legion of Doom" (self-chosen
name of the Paschal High vigilantes) were
"kidsw~thgood intentions," says the prmcipal. Some even had 4.0 averages. All
they d ~ were
d
bombings, shootings, arson,
assaults and criminril mschef. To further

non-marijuana constituents are invariably

14-5

A

by Jack Benton and Pat H. Donley
Forensic Associates - Lubbock,Texas

The reported weights of marijuana
entered into exhibit by prosecution are
aften accepted as correct. But when the'
weight is near or over the critical weight
amounts (% OZ., 2 oz., 4 OZ.,5 lbs. and
50 lbs., etc.), a small error can make a
vital difference in the penalty category.
However, case experience has clearly
indicated that most, if not all, of these illicitly grown marijuana samples contain
other plant matter, dirt and debris. These
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cedure commonly apphed to such low
priority cases by most state labs. The labs
argue that the percentage or volume of
mocuous materral 1s so small as to be
weight outcome.
Aside from the fact that other matter
increases the weight, which becomes apparent in a gross examination of the suspect sample, two hidden factors can contribute a great increase in non-marijuana
weight. These factors, moisture and sterile seed content, contribute to gross
weighing errors, if they are not considered. Freshly harvested marijuana plants
may contain ar; much as 50% or more water by weight. Additionally, previously
hanested and dried plant material may
regain some of this moisture content depending on the conditions in which it is
stored. The degree of discrepancy attrib-

their efforts, the "Legion of Doom" acquired books on how to build pipe bombs
and other weapons,including a bazooka.
Say, Ross Perot, maybe you need to
consider a school reform that has high
school classes showing the old Randolph
Scott movles which advance the thesis
that justice is not served by good people
taking the law into their own hands.
Today, we may be producing technically superior students; but d they do not
know history and "truth" (as mythically
presented in the old "whrte hat" Westerns), they may grow up with better informat~onon making bombs, but lacking
the necessary understanding of how that
knowledge is to be used in a free soclety.

n

uted to sterile seed content may only be
determined by a case-by-case germmation
study of the seeds contained in every
examined case. Neither of these factors is
routmely considered by prosecutionlaboratories.
The removal of one or more of these
factors from the apparent weight of the
sample being considered allows the "true"
weight of the ma juana to be more accurately determined. Although the bscrepancies between the apparent and true
weights will vary from case to case, it
should be a point cons~deredas it could
affect the penalty category of that particular offense. It should be noted that the
application of this procedure is not ml
tended to circumvent the law; rather it is
an attempt to adhere strictly to the law.
It is suggested that if those charged with
the responsibility of correctly examining
and reporting these critical weight
amounts of marijuana wdl not do so, then
that responsibility must be assumed b y
the defense community.
We at FORENSIC ASSOClATES welcome your comments and questions in regard to this or any other issue appropriate
to be discussed m this forum. Wnte us at
P.O. Box 64561, Lubbock, Texas79464.
rn
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1'0BE FII.LI?D0111' IF I'OSSIBU~A'I'
TIlE TIME OF PAYMENTS MADE

Hearsay
by Walter Boyd
and Allen C. Isbell

7.

Finishing up our report from last
month on the San Antonio criminal law
mtitute . . . Lastly came on DeLorean
lawyer, Howard L. Weitzman, who told
much about that famous case, and separated the public impressions from the
realities. His biggest gripe is that criminal
defense lawyers are so often intimdated
by the judiciary, who for the most part
have stopped studying, he contended ..
Moderator was JackPaul Leon, who mterspersed the presentations with stories of
T. P. "Pat" Henley, a colorful lawyer of
yesteryear. Social hour was devoted to a
memory of Henley. Drinks and hors
d'oeuwes were free on Friday night . . .
Other Court of Criminal Appeals judges
attending were Chuck Miller and Bill
White . . . "Hearsay" wants to give credit
in this column to those responsible for
this extremely well-done institute, if
someone would send a list to us . . . Las
Vegas Institute was the same weekend
and hopefully someone will send us a r e
Port.
Republican Hams County District
Judge Michael McSpadden reports that he
donated to the blond drive and that it is
untrue that all they could extract was ice
water . . . He has announced that he will
accept no campaign donations from lawyers who practice in his court .one of
Judge McSpaddenS favorite and continuing practices is to require probationers

.

..
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to donate to an organization devoted to
the advadement of victims' rights called
C.R.I.M.E., Crime Reduction Involves
More Education. He is a frequent speaker
at t h ~ sgroup's gathenngs. Efforts have
been made by some m the defense bar to
force a discontinuation of this probationary condition but so far to no avail. . .
As reported last month, Judge Marvin
Teame apparently holds the record for
the longest sentence in an opmion but has
now broken his own record of 122 words
in his dissent in Maldonado (04/17/85)
. . . "Hearsay" is still counting . . . Wedding bells-Cathy Bennett, a jury selection expert, and Robert Hirshhorn, former G. Goldstein associate . .Juan Burnett broke his hip and is hopefully recovering well . . . Charles Rittenbery was in
Bloomington, Minnesota; will be in Destin, Florida, on August 20-21, and then in
Texasin September to continue his speaking assignments on DWI . .
Janet S. Morrow got a reversal in Christal v. State . . . William Pavlov got an
*acquittal in State v. Mejia . . . Don
Admns got a reversalin Walter v. State. ..
M. Gibson and Robert Baskett got a remand for an Out-of-Time appeal in Ex
Parte Edwards.
An ex-state districtjudge in Dallas was
acquitted of an assault charge based on an
alleged sexual advance to a female lawyer
. Stafe Representative Fmnk Collazo of

.

.

..

Port Arthur was acqmtted of a bribery
case . . .District Judge I D . McMaster, 117ing in Galveston County but claimimg a
boat dock in Harris County to comply
with the state constitution, continues his
fight to retain his bench.
Finally, after a long string of jury convictions in the "home school" cases for
"thwarting compulsory education," comes
a breakthrough: two back-to-back acquittals, one by a jury and one by Judge Bill
Yeoman, J P . in west Harris County. Main
credit belongs to attorneys Mike Edwards
and Tom Sanders.
Send us news and information about
what you've heard in your area to 202
Travis, Suite 208, Houston, Texas 77002.

ASSISI'ANT FEDERAL PUBLIC
1)EI:ENDER for the Wpstern U i w i i t
of Texas, position in San Antonio.
See 18 U.S.C. 53006A. Must be bllingual (in Spanish), and be licensed
for at least one year. Federal criminal trial experience preferred. Resum6 or Standard Form 171 to
Lucien B. Campbell, Federal Public Defender, 727 E. Durango Blvd.,
B-138, San Antonio, Texas 78206.
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To protect and insure b y rule of law those individual rightsguaranteed by the Texas and Federal Constitutions in criminal cases.
To resist proposed legislation or rules which would curtail such rights
and to promote sound alternatives.
0 To promote educational activities t o improve the skills and knowledge of lawyus engaged in the defense of c
M cases.
To improve the judicial system and to urge the selectionand appointment to the bench of wellqualified and experienced lawyers.
To improve the correctional system and to seek more effective
rehabilitation opportunities for those convicted of crimes.
To promote constaat improvement in the administration of criminal
justice.
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Attorney Generalb Crime Prevent~onNewsletter. Summaries of latest
court of crlminal a+~. o e a l cases
s
available t o .private ~rachtionersonly
through TCDLA's group subscript~on,included in dues.
Organizational Voice through which criminal defense lawyers can
formulate and express their poahon on legdation, court reform,
important defense cases through amicus curlae activtty.
D~scountsand Free Offermgs for publicat~onsof mterest t o criminal
defense lawyers.
0
Research service available i t a reasonable hourly rate; messager
service in Capitol area.
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ELIGIBILITY AND DUES
Effectwe. January 1, 1982
. . . .$300.00
Voluntary Surta~mngduss fVSl.
. . . . . . 20000
Sustaining dues ($US)
Dues for membem in t h e ftrm of
asusrajn~nomember E M F )
. . . . . . 5000
Members admitied to ptactiM (MEMI
2 years or less . . . . . . . . . . . . . ..- ... 50.00
2 - 5 y e a r s . . . . . . . . . . . . . . . . . . 100.00
5 a r more yeetr.. . . . . . . . . . . . . . .
150.00
Pgrsgns in careers which contribufe 'to
Affiliate:
.defeq?e of ~riminal',=ass$, e.g., law professors, are
elibibla fer :atfiliats membership upon approval' Gf
the mplisaS~.o;andreceipt sf the annual dues.
AffiiiatEtlUB f AFF) . . . . . . . . . . . . .
2s.m
Student$" Thdse regularly enrolled In a lilw aehosl
~n Texas are e l ~ b ~ bfor
l e student membehhlp
Student dues ISDM1
.
20 00
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If you're a busy trial attorney
*-Too busy to read this messageKeep Reading
DEPOSITIONS

'Forms

- Sixty-five forms for use in State or
Fcderal court, including Notices, Motions, written questions to medical witnesses, and others.

by James L. Bvanton G Jim D. Lovett
Video Depositions
Injuries and Damages
TelephoneDepositions
Basic Legal Problems
o~coulrterrdm depomlon
takmg discursed wah
handy care ntatmns

Product Liability

T h i s publication IS designed for use
by the busy lawyer who makes a living
in the courtroom. It was written by two
lawyers who have tried hundreds of
cases of all types in their 50 comblned
years of practice. DEPOSITIONS was
horn of their actual expenences in taking thousands of depositions and in
their efforts to learn to do so more efficiently and thoroughly; The DEPOSITIONS notebook is the result-their
thought and hard work has put this Information into the most useful form for
the busy trial attorney
This is not a publication from
whlch to derive legal briefs. It is a practical travelhng companion that can have
the attorney ready instantly to take
many depositions. It contains checklistr
of questions and forms for the vast majority of the cases most lawyers are
likely to encounter. It also containsprachcal information, warnings and new
ideas about depositions born of eveday
necessity togethcr wlth many aids that
attorneys always seem to need during
depositions:
'the applicable rules relating to
depositions
'a ~ e m e t u a calendar
l
aiatdmical drawings
orthopedic and neurological
tests of thc human back
weirrhts and measures
life wpectancy table
. . .and many others
The Checklists are derived from
actual experiences in actual cases. For
example,-the two authors have taken
more than a thousand medical depositions and the resulting Medical Doctor
Checklist is based upon their considerahlc knowledge and skill. All the

.
-

Crossing Cares
.- Railroad
Medical Malpractice
Workers' Compensation

.

Accidents
Premises Liability
.Will Contests
Family Law
-Fire Insurance
Auto

Law - State and Fdcral canes t o p d l y mdexed
and &scussed

Checklists are thorough and complete.
It would be the unusual case that required all the questions m a Checklist
to be cevered. The attorney taking the
deposition can decide which portions
of each Checklist should be used in a
given case.
Since each Checklist is directed at a
particular witness, it can he used by opposing counsel for different purposes
For example, if the deposition of the
Injured Party is to he taken, that
Checklist will be used by defense counsel to take the deposition but should
also be used by Plaintiff's counsel to
prepare the Plaintiff.
Preceding the Checklists there appear these items of information:
1. Scope of Coverage
2. Potentla1 Witnesses
3. Potential Documents
The Scope of Covrrage advises the attorney what can be expected in the

Checklist of questions and cites appropriate cross-references.
The List ofPotentia1 Documenfsshould
be used in aid of document discovery
preliminary to depositions so as to assure that counsel has all the proper
documents available dnnng the deposition. It should be used in preparing
the duces tecum Notice of Deposition
and subpoena as well as a memory refresher during the deposition.
The Farms are highly practical,
proven in daily use by the authors. They
are organized and indexed in a manner
that will be useful to an office forms
system.
The DEPOSITIONS notebook is
just exactly what you would already have
compiled for yoursclf if you had the
time and sufficient experience in all
areas of liugation. With it yon can be
confident that you will ark all fhepevlinent
guestwnr.

.
NAME

ADDRESS

CEX STATE,ZW

pleasesend me

copies of DEPOSITIONS @ $125.00 ca

Plus $6.41 tax per book

Send r k d to
KNOWLES LAW BOOK PUBLISHING, INC
PO Box 18069
Worth,
76118

TOTAL
ip....

r u b p t to rhangr wrdmut liorlc")
(each order 08, XI day appro*ai)

,

