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PRESIDENT'S REPORT

Knox Jones

I am a glutton for punishment. I still read
the newspaper, watch the tube at 5:30 and
never never miss Charles Osgood at 10:OO
Sunday night. This has been an exceptional
week for amasochist though. A fellow by
the name of Edwin Meese, who happens
to be the Attorney General of the United
States, just made my day -Tuesday, October 21, 1986.
The headline in my local newspaper read
"Meese says high court mlings not
'SupremeLalv'"Meese was speaking at Tnlane University and told his audience that
they would be mistaken if they placed
Supreme Court rulings 'on a par with the
Constitution.'
Meese elaborated that %onstiNtiond interpretation is not the business of the Court
only, but also, and properly, the business
of all branches of government." He also
stated that "each of the three coordinate
branches of government created and empowered by the Constitution has a duty to
interpret the Constitution in the performance of its official functions."

Shortly after the speech, Ira Glasser, Executive Director of the ACLU, issued a
statement: "Edwin Meese is fast establishing himself as the most dangerous public
official since Richard Nixon." I remembered when Nixon was ordered by the
Court to turn over the Watergate tapes that
led to his resignation. I wondered what
Meese would have advised Nixon ifhehad
been the Attorney General in 1974.
This is the same man who wanted to
abolish Mirarida and told the media "if a
person is innocent of a crime, then he is
not a suspect.'' The chief law enforcement
official in the United States speaks.
Since Meese became Attorney General,
I have wihessed direct attacks on the First,
Fourth, Fifth and Eighth Amendments.
The defense bar has been harassed with unwarranted attempts to effectuate fee forfeitures and subjected to countless
subpoenas calculated to disrupt, if not destroy, the attorney-client relationship in
criminal cases. Now we learn that the
Supreme Court is not the Supreme Court.

This latest pronouncement is cause for
alarm. What do we look for next? No more
jury trials in categorical cases? Suspension
of habeas corpus? Some sort of Constitntional crisis when and if Mr. Meese attempts to effectuate his advice regarding
judicial supremacy? Perhaps part of his
famous Zitmus Test' for new federal
judges will simply include a question on
whether the candidate feels compelled to
defer to Marbuiy v. Madison.
Article U of our bylaws states that the
purposes of TCDLA include that we are
to protect and insure individual rights
guaranteed by the dual Constitutions. We
resist efforts to curtail these rights. We encourage one another to promote justice and
due process lhrough our educational programs. These mandates were written in
1974. If ever, in the history of our organization, there was a time that needed the
fervent efforts of our membership, that
time is now.
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Problems of Criminal Appeals Under the
New Rules
by Clarence A. Guiftard
received the Chief Justice Joe Greenhill
Judicial Award of the Texas Municipal
Courts Association Tor oictsmnding dedication and service to thejudicial and legal
system of the State of Texas. " 111 1982 he
received the annual Baylor Lnwyer Award

Clarence A. Guittard, Clrief Justice of
the Court ofAppealsfor the Fi$h Suprenre
Judicial District of Telas at Dallas, was
elected to that ofice in 1976. Judge Guitturd hos served as associate justice since
January 1, 1971, aud as Judge of the District Court ofDallas County, 14th Jrrdicial
DisWict, to which he was appointed in October 1961. Judge Guittard was engaged
in the active practice of lawfor more than
twenty years and was a partuer in the law
firm of Birrford, Ryburn and Ford of Dallas at the time of his appointment to the
bertch.
By appointnlenfof the Supreme Court of
Texas, he is a member of the Advrsofy
Committee on the Texns Rules of Civil Procedure, aud has also served on the Judicial Qrmlijications Commissior~(now the
State Comn~issionon Jirdicial Conduct),
~vhichinvestigates and considers conplabrts against Texasjudges. For the year
1982-83 he served as Chairman of the
Council of Chief Judges of Courts of Appeals, a nationwide orgauization of the
presiding ofleers of state intermediate appellate courts.
111 1974 Judge Guittard received the
Presidentk Award of the State Bar of Texas
'in appreciation of outstanding service to
the legal professiou. " Also, in 1979, he

This paper discusses selected problems
in criminal appeals under the Texas Rules
of Appellate Procedure, which took effect
September 1, 1986. These rules are cited
" r u l e " or "R. . " T h e Texas Code
of Criminal Procedure is cited "C.C.P.
-."
The repealed provisions of the
Texas Rules of Civil Procedure are cited
"T.R.C.P.
The paper includes recommendations for
courts of appeals, which were formulated
for the Fifth Court of Appeals at Dallas and
represent the current practice in that court.
The recommendations are based on the
theory that from the time the notice of appeal is filed, the appellate court has responsibility to manage the appeal and make sure
that no appellant, whether indigent or not,
is denied effective representation of counsel. To provide information useful for this
purpose, it is recommended that the appellate court obtain from the clerks of the trial
courts a docketing certificate in the form
suggested by 'Exhibit A" attached.
I.
The Notice of Appeal
A. Writing and Filing. Rule 40@)(1)
provides that the notice must be in writing
and filed with the clerk of the trial court,
who is required to file a copy with the clerk
of the appellate court. No longer may the
notice be given "orally in open court," as
permitted by C.C.P. 44.08. Since the rules
do not provide who shall sign, signature
by the defendantor his counsel will suffice.
R. 4.
B. Contents. Ordinarily the notice is
sufficient under rule 40@)(1) "if it shows
the desire of the defendant to appeal from
the judgment or other appealable order."
C. Time for Filing.
I . Period prescribed R. 41(b)(l)
a. W f e nno timely motion for
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new trial isfiled, notice of appeal must be filed within 30
days after sentence.
b. When a tirne!y motion for
new trial is filed, notice of appeal must be filed within 90
days after sentence.
2. Extension R. 41@)(2)
a. fine limit. The motion to
extend must be filed within 15
days after the last day prescribed
for filing the notice.
b. Grounds. Themotion must
reasonably explain the need for
the extension. Additional requirements are madein rule 73.
c. Urttintelymotion. The rules
make no provision for allowing
a notice of appeal more than 15
days after the time for filing the
notice. Consequently, any
remedy for ineffective assistance of counsel in failing to
file a timely notice of appeal or
timely motion to extend lies
with the Court of Criminal Appeals under C.C.P. 11.07.
Recontmeudations:
(1) Check the docketing certificate (or
the transcript, if available) to determine
whether the notice of appeal is timely.
(2) If the notice is not timely, but if time
to file an extension motion remains, notify counsel.
(3) If no timely extension motion is
filed, dismiss the appeal.
D. Premature Notice. A premature notice of appeal, if filed after verdict or finding of guilt, is effective as if filed immediately after sentencing. R. 41(c). If a motion
for new trial is filed after the notice of appeal, the notice need not be withdrawn; the
trial court has jurisdiction to entertain the
motion, but the time for designating and
filing the record runs from the date of sentence, not the date of overruling the motion for new trial. Rs. 53(a), 54@). See
Panelli v. State, 709 S.W.2d 655 (Tex.
Crim. App. 1986) (premature notice of appeal is effective); Lee v. State, 699 S.W.2d
312, 313 (Tex. App.-Dallas 1985, no
pet.) (premature notice of appeal is effec-

tive as of date motion for new trial is
overruled).
E. Znclusion in Other Documertts. The
document relied on as a notice of appeal
must express a present intent to give notice of appeal rather than merely to imply
an intent to appeal or refer to a notice
otherwise expressed, if civil precedents
apply. Under T.R.C.P. 356 [carried forward as R. 40(a)(2)], a party not required
to file security for costs, such as the State,
was required to file a written notice of appeal. This rule was not satisfied by an oral
notice in open court or by some other written communication to the clerk indicating an intention to appeal. Texas Aninla1
Health Conmnl'n v. Nrmley, 598 S.W.2d
233,234 vex. 1980) (letter requesting that
"notice of appeal" be added to judgment);
City ofIrving v. Lesley, 601 S.W.2d 742,
743 (Tex. Civ. App.-Dallas 1980, no
writ) (notice to clerk to prepare transcript
was not a notice of appeal and could not
be amended); State Departn~enltof Hi&
ways v. Douglas, 577 S.W.2d 559,562-63
(Tex. Civ. App.-Corpus Christi 1979,
writ refd n.r.e.) (letter to clerk referring
to "oral notice of appeal" was not a defective notice and could not be amended).
F . Appeals afrer Plea Bargains. Rule
40@)(1) requires thenotice of appeal to include additional information in certain
cases:
[Ilf the judgment was rendered upon
his plea of guilty or nolo contendere
pursuant to Article 1.15, Code of
Criminal Procedure, and the puuishment assessed does not exceed the
punishment recommended by the
prosecutor and agreed to by the
defendant and his attorney, in order
to prosecute an appeal for a nonjurisdictional defect or error that occurred prior to entry of the plea the
notice shall state that the trial court
granted permission to appeal or shall
specify that those matters were raised by written motion and ruled on
before trial.
This provision is based on C.C.P. 44.02,
which states the general right to appeal
from all judgments of conviction but coutains a proviso excluding the right to appeal
in certain cases involving plea bargains:
[Plrovided, however, before thede-

fendant who has been convicted upon
either his plea of guilty or plea of
nolo contendere before the court and
the court, upon the election of the
defendant, assesses punishment and
the punishment does not exceed the
punishment recommended by the
prosecutor and agreed to by the
defendant and his attorney may prosecute his appeal, he must have the
permission of the trial court, except
on those matters which have been
raised by written motion filed prior
to trial.
This proviso is listed in the order of the
Court of Criminal Appeals adopting the
rules as among the statutes repealed pursuant to the enabling act. TEXASRULES OF
COURTp. 385 (Vernon Pamphlet 1986).
Thus it would appear that the exclusion to
the right to appeal in certain plea-bargain
cases is repealed, but, in cases falling within the repealed exclusion, rule 40(b)(l)
now requires the notice of appeal to state
that the case falls within one of the statutory exceptions to the exclusion, either (1)
that the trial court has granted permission
to appeal, or (2) that the matters to be
raised on appeal were raised by written
motion and ruled on before trial.
The effect of the repeal and this requirement of rule 40(b)(l) is uncertain, since
a rule requiring certain matters to be stated
in the notice of appeal is not equivalent to
a statutory proviso excluding the right to
appeal in certain cases, and the Rule-Making Act provides that the rules adopted by
the Court of Criminal Appeals "may not
abridge, enlarge, or modify the substan-

tive rights of a litigant." TEX.REV.CIV.
STAT.ANN.art. 1811f, $1. Moreover, if
the exclusion contained in the proviso is
now repealed, it would be pointless to require the notice of appeal to specify one
of the exceptions to the repealed exclusion.
Obviously, the Court of Criminal Appeals did not intend to abolish the exclusion to the right to appeal contained in the
proviso to article 44.02 and thus to extend
the right of appeal to cases within the exclusion and not falling within one of the
exceptions. Apparently, the court intended
only to require the notice of appeal to
specify the exception relied on in such
cases. Thus, if the defendant was convicted
in a trial before the court after a plea of
not guilty or no contest, he probably still
has no right to complain on appeal of a
nonjurisdictional defect unless the trial
court has permitted the appeal or the complaint was raised by written motion and
ruled on before trial. However, in such
cases, he must specify in the notice of appeal which of these exceptions to the exclusion applies.
G. hnendrnent of Notice. Assuming
that the written document relied on as a notice of appeal expresses a present intent to
give such a notice, the question may arise
as to whether it can be amended after expiration of the 30-day period for filing
prescribed by the rule. Although the language of the rule is mandatory, the notice
can probably be amended in view of rule
83, which provides:
A judgment shall not be affirmed
or reversed or an appeal dismissed
for defects or irregularities in appel-

USSavings Bonds Now Earnz02%
U.S. Savings Bonds now
earn market-based interest
rates-like money market
accounts. So you're guarantee
a competitive return no matte1
what happens to interest rates.
Ail you need to do is hold your
Bonds for five years.
For more information, call
toll-free 1-800-US-BONDS.
B o d i he!d lesithanfiieyearsearna 1b;eriale.

--
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late procedure, either of form or substance, without allowing a reasonable time to correct or amend such
defects or irregularities. . . .

filed paper any party may designate as 1984, no writ), the Dallas court held that
material." Rule 51@) provides that any even though the former rules of civil
party may file with the clerk a written procedure did not expressly authorize an
designation of additional papers "[alt or he- extension of the time for making such a refore the time for perfecting the appeal." quest, such a delay could he explained in
This rule carries forward the provisions of This is not the actual time of filing the no- a motion to extend the time for filing the
T.R.C.P. 437. In a civil case the appeal tice of appeal, but the time allowed by rule statement of facts and that any delay in the
is usually perfected by filing a cost bond 41(b)(l)-30 days after sentence or 90 request was immaterial if the statement of
or making a cash deposit. R. 40 (carrying days if a timely motion for new trial is facts was tendered within the prescrihed
forward T.R.C.P. 363). The Supreme filed. No designation is necessary unless time. The San Antonio court in A d a m v.
Court has consistently allowed the bond or a party desires papers not specified in rule H. R. Management and La Plaza, Ltd. 696
S.W.2d 256,257 (Tex. App.-San Antoceaificate of deposit, though jurisdictional, 51(a).
B. Duty of Clerk. "Upon perfection of nio 1985, no writ) has also adopted this
to be amended, either as to form or substance, "if the appellant files any sort of the appeal," the clerk of the trial court has view.
The Houston Fourteenth Court adopted
instrument that is intended to be a bond and the duty to (I) prepare the transcript, coninvoke appellatejurisdiction." Woods Ex- taining the papers specified in rule 51(a) the contrary view based on a literal inploration & Producing Co. v. Arkla Eq~rip- and any other papers designated by the par- terpretation of the apparently mandatory
rnent Co., 528 S.W.2d 568, 570 (Tex. ties, and (2) immediately transmit it to the language of T.R.C.P. 277(a) (now R.
2975); United Assh of Jormteymn. etc. v. appellate court. R. 54(c). No designation 54[c]). Caldwell & H u m v. Myers, 705
Borden, 160 Tex. 203, 328 S.W.2d 739, by the appellant is necessary, but the clerk, S.W.2d 703, 705 (Tex. App.-Houston
741 (1959). In applying this rule to a cer- notwithstanding the mandatory language of [14th] 1985, no writ). The justices of the
tificate of deposit, the Supreme Court re- the rule, may elect to wait until a designa- Amarillo court divided evenly on this queslied on T.R.C.P. 437 as well as on former tion is received or the time for filing a tion, though agreeing to deny a motion to
T.R.C.P. 430 [later amended as T.R.C.P. designation passes. The transcript need not dismiss an appeal because of an untimely
363a, and now carried forward as R. be approved by the trial judge and should request. I,, re Phillips, 691 S.W.2d 714
46(f)], which allowed an appeal bond to he transmitted to the appellate court (Tex. App.-Amarillo 1985, no writ).
be amended. Woods, 528 S.W.2d at 570. whether or not the statement of fact is
Rule 54(c), which allows a motion to exH. Waiver of Defects. If a defect in the ready. If additional papers are designated tend the time for filing the transcript or
notice can he amended, then it is probably after the transcript is filed, they may be in- statement of facts on motion showing a
waived unless the State files a motion to cluded in a supplemental transcript under reasonable explanation fded within 15 days
dismiss within 30 days after the filing of rule 55(b).
of the last day of the prescribed period,
the transcript, in view of R. 71:
now adds:
Reco~nmendation:Instruct all trial court
All motions relating to informaliSuch motion shall also reasonably
clerks by letter concerning their duties unexplain any delay in the request reder Rule 51. (A copy of the suggested letties in the manner of bringing a case
into court shall he filed within thirty
quired by Rule 53(a).
ter to the judge, attached as "Exhibit B,"
days after the fding of the transcript
may serve this purpose.)
A literal application of rule 53(a) would
in the court of appeals; otherwise the
objection shall he considered as
render meaningless the addition to rule
TII.
54(c) above quoted. It would be futile to
The Statement of Facts
waived, if it can be waived by the
A. Request. The appellant must make a explain a delay in the request, as now exparty. See Simon v. L. D. Brinkman
& Co., 459 S.W.2d 190, 192 (Tex.
written request to the reporter for a state- pressly allowed by rule 54(c), in a motion
1970) (defect in deposit certificate
ment of facts, if desired, "at or before the to extend the time for filing the statement
waived under T.R.C.P. 404).
time prescrihed for perfecting the appeal." of facts if a delay in the request is not exThis does not mean that the request must cusable. The apparent purpose of this adRecommendation: If the State files a mo- he made when the notice of appeal is filed, dition was to adopte the Monk and Adanis
tion to dismiss based on an amendable if the notice is filed less than thirty days holdings and thus to regard a delay in the
defect in the notice within 30 days after the after sentencing. Any delay in this request request as subject to explanation. This intranscript is filed, allow a reasonable time must he explained if a motion to extend terpretation has been adopted by the El
to amend the notice, as provided by rule time is filed. R. 54(c).
Paso Court of Appeals in Container Port
83. If the motion is filed later, overrule it
Before adoption of the new appellate Services, Inc. v. Gage, (Tex. App.-El
on the ground of waiver.
rules, the courts of appeals had disagreed Paso, No. 8-86-0248-CV, November 5,
as to whether failure to make a timely writ- 1986). According to this view, an expla11.
ten request for a statement of facts could nation is required only when the delay in
The Transcript
be excused by a motion showing a reason- the request is material to the delay in filA. Designation of Papers. Rule 51(a) able explanation for the delay. In Monk v. ing the statement of facts. Thus interpretspecifies certain documents that must be Dallas Brake & Clutch Service Co. 683 ed, the last sentence of rule 54(c) would
included in the transcript and adds: "any S.W.2d 107, 109 (Tex. App.-Dallas
also avoid the holding in Shead v. State,
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697 S.W.Zd784 vex. App.-Dallas 1985,
no pet.) that timely designation of the
record is indispensable under C.C.P.
40.09, 5 5.
Recon~mendafion:
Grant a motion to extend time for filing the statement of facts
if a reasonable explanation is shown for the
late filing and also for any delay in making a timely request, and disregard any delay in the request if the statement of facts
is timely filed.
B. Dufy of Appellant. The appellant,
not the reporter or the clerk of the trial
court, has the duty to file the statement of
facts in the appellate court. R. 5 3 0 . No
approval by the trial judge is necessary.
Recommendation: Request all trial judges
by letter to instruct their reporters to
deliver the statement of facts, when completed, to appellant's counsel, or to file it,
if so directed by counsel, with the appellate court. (For suggested letter to judges,
see Exhibit B attached.)

IV.
Format of Record
A. Designation of "Yohcmes."The "Appendix for Criminal Cases" adopted by the
Court of Criminal Appeals directs that the
transcript he designated "Volume I" of the
record (or more if necessary), and that the
statement of facts be designated as "Volume 11" (or the next consecutive Roman
numeral). Rules l(a)(2) and 1@)(1)of "Appendix."This continues a confusing difference between the manner of referring to
the record in criminal and civil cases .
B. Separate Hearings. Rule 1@)(3) of
the "Appendix" provides:
(3) Each separate proceeding and
hearing (pretrial hearing, voir dire,
trial on the merits, punishment hearing, etc.) shall be houndin aseparate
volume, or as many volumes as
necessary to prevent each from heing over two inches thick, and the
fnst page of the statement of facts
of each such proceeding or hearing
shall he numbered "I" and each page
thereafter numbered consecutively at
the foot of the page.
This requirement continues another difference between civil and criminal records.

v.
lime to File Record and Absence of Record

A. Period Prescribed. R. 54@)
1. Ifno timely motionfor new trial
isfiled, both the transcript and the
statement of facts must be filed within 60 days after sentencing ar other
order appealed from is signed.
2. Ifa timely motion for new trial
is$led, the transcript and statement
of facts must be filed within 100
days after sentencing. The "order appealed from" does not include an
order overruling a motion for new
trial because the appeal is not from
that order, but from the judgment.
Since, under rule 31(a), a motion for
new trial is proper only after judgment and sentencing, as distinguished from denial of habeas
corpus, the words "or the order appealed from has been signed" in the
second sentence of rule 54(@ are
probably meaningless. Thus, when
a timely motion for new trial is overruled, the time for filing the record
is 100 days after sentencing, not 100
days after the motion is overruled.
B. Late Filing of Record.
1. Motion ra Extend Time.
(a) Time to File Motion. Rule
54(b) requires that a motion to
extend the time for filing the
transcript or statement of facts
be filed not later than 15 days
after the period prescribed by
rule 54@) for filing the record.
@) Contents of Motion. The
motion to extend should reasonably explaim the naed for the extension and any delay in making
the request for the statementof
facts as requited by rule 53(a).
Other requirements are prescribed by rule 73.
(cJ Untimely Motion. Rule
54(a) provides, as did T.R.C.P.
437, that the appellate court has
"no authority to consider a late
filed transcript or statement of
facts, except as permitted by
this rule." However, rule 83
provides "that in criminal cases
late fding of the transcript or
statement of facts may be permitted on a showing that otherwise the appellant may be
deprived of effective assistance
of counsel." Although these

mles appear to conflict, rule 83
is probably controlling when its
requirements are satisfied.
C. No Transcript or Statement ofFacts
Filed When Due
1. Transcript, Rule 56(a) provides
that if a transcript is not properly endorsed or is received after the time
allowed, the clerk shaU note the time
of receipt, keep it subject to the
direction of the person who applied
for it or to the disposition of the
court, and notify the tenderingparty
why it was not filed. The rule further provides:
The transcript shall not be
filed until a proper showing
has been made to the court for
its not being properly endorsed
or received in p r o p time, and
upon this being done, the court
may order it filed, if the rules
have been complied with, upon
such terms as may be deemed
proper, having respect to the
rights of the opposite party.
Does this rule allow filing of the
transcript without a timely extension
motion meeting the requirements of
R. 54(c)? Apparently not, since R.
56(a) merely carries forward the
provisions of T.R.C.P. 386. Thus
the provisions of rnle 54(c) (formerly T.R.C.P. 21c[l]) and rule 83
(formerly T.R.C.P. 437) would not
allow a late motion to extend unless
it shows "that otherwise the appellant may be deprived of effective assistance of counsel." See B.D. Click
Co. v. Safari Drilling Corp., 638
S.W.2d 860 (Tex. 1982). If themotion so alleges, and is supported by
affidavit as required by rule 19(d),
and the appellate court is unable to
determine the relevant facts, the
court may have power to refer the
matter to the trial court for a hearing and findings, as provided in rnle
53(m) with respect to the statement
of facts. Also, if no motion is filed,
the appellate court may prefer to
refer the matter to the trial court before dismissing the appeal.
2. Statemwt of Facts. Rule 56(a)
provides that if an untimely statement of facts is presented for filing,
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the clerk shall endorse the time of
receipt, hold it subject to the order
of the court, notify the party tendering, and state the reason. When no
statement of facts is filed when due,
and no motion to extend is received
within the 15 days allowed, the
procedure is prescribed by rule
53(m). The clerk notifies the trial
judge and the appellant's attorney
that the statement of facts has not
been filed and that in the absence of
a statement of facts the appeal will
be submitted on the transcript alone.
The court may order the trial court
to hold a hearing to determine
whether the appellant has been deprived of a statement of facts because of ineffective counsel or any
other reason, to make findings, and
transmit the record of the hearing to
the appellate court. Rule 55(m) further provides: "The appellate court
may order a late filing of statement
of facts." It is not clear if this provision is limited to a situation in which
such a hearing has been held in the
trial court.
Recommendations:
(I) Instruct the clerk not to file a late
transcript or statement of facts without a
timely motion to extend the time, but to
endorse the timeof receipt, hold it subject
to the order of the court, notify appellant's
counsel, and state the reason.
(2) Ifno transoipt is received within the
time prescribed by rule 54@),and no timely motion to extend the time has been
received by the time the transcript is due,
send a notice to appellant's counsel stating
that no transcript has been received and
that the appeal will be dismissed unless a
timely motion to extend is filed or unless
a motion is filed expressly alleging and
showing by affidavit, as required by rules
19(d) and 83, that in the absence of a transcript the appellant may be deprived of effective assistance of counsel.
(3) Instruct the clerk not to accept an untimely motion to extend time to file a transcript or statement of facts unless it
expressly alleges and shows by affidavit
that in the absence of a transcript or statement of facts, the appellant will be
deprived of effective assistance of counsel.
(4) If a motion is filed expressly alleging and showing by affidavit that appellant
will be deprived of effective assistance of

counsel because of the absence of a transcript or statement of facts, consider the
motion on its merits. If not satisfied that
the allegations of the motion are true, order
the trial judge to hold a hearing, make findings, and transmit a record of the hearing
and findings to the appellate court.
(5) l f n o statement of facts and no motion to extend is receivedwithin the 60- or
100-day period prescribed by rule 54(b),
send a prompt notice to the trial judge and
appellant's counsel that in the absence of
a statement of facts the appeal will be submitted on the transcript alone, as provided
by rule 53(m). Include in the notice a statement that unless a timely motion to extend
the time is received, the trial court may be
ordered to hold a hearing to determine
whether the appellant has been deprived of
a statement of facts because of ineffective
counsel or for any other reason. (For suggested letter, see "Exhibit C.")
(6)If no timely motion to extend the time
is received, order the trial court to hold a
hearing, make findings, and transmit a
record of the hearing to the appellate court,
as provided by rule 53(m). (For suggested
order, see "Exhibit D.")
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VI.
Amendn~entof the Record
A. Inacc~iraciesof the Record.
1. In ~tatem&t of Facts.
a. Correction by Agreement.
Any inaccuracies in the statement of facts may be corrected
by agreement before or after filing in the appellate court. R.
55(a).
b. Dispute Concerning Inaccuracies. If a dispute arises after the statement of facts is
filed, the appellate court is
directed to submit the matter to
the trial court, which, after notice and hearing, settles the dispute and makes the statement of
facts confom~to what happened
in the trial court. R. 55(a).
2 . In Transcript. No similar provision is made with respect to inaccuracies in the transcript, but if a
question arises and is not cured by
agreement, a supplemental transcript
containing an accurate copy of the
disputed document may be obtained
and filed. If the accuracy of the
original paper is disputed, the appel-

late court probably has inherent
power to refer the matter to the trial
court.
Recon~mendation:If a motion to correct
the transcript or the statement of facts is
filed, require a showing that the parties are
in dispute before submitting the matter to
the trial court.
B. Omissionsfiom Record-Before Subnrission. Any material omission from the
transcript or statement of facts may be supplied (1) by agreement of the parties, (2)
by order of the trial court after notice and
hearing, or (3) by order of the appellate
court on suggestion of a party, or (4) by
order of the appellate court on its own motion. If materiality is shown, permitting the
amendment is mandatory. R. 55(b).

Recornmendation: Require a motion showing an agreement of the parties or materiality of the omitted matter before granting
a motion to supplement the record.
VII.
Withdrawal of Record by Parties.
Rule 18 permits any party or his attorney to obtain possession of the record on
leaving a proper receipt. However, rule
51(c) requires the transcript to be made in
duplicate and one copy to be "retained by
the clerk for use by the parties with permission of the court." Rule 53 (1) requires
the reporter to prepare a duplicate of the
statement of facts and file it "with the clerk
of the court." These rules apparently refer
to the clerk and judge of the trial court,
continuing the previous practice with
respect to duplicate records in criminal
cases. Fears have been expressed that allowing a party to withdraw the record from
the appellate court in a criminal case might
cause problems.

Recommendation: (1) Instruct the clerk to
suggest to any party desiring to withdraw
a criminal record that a duplicate has been
filed in the trial court for the use of the
parties.
(2) Send a letter to the parties when the
statement of facts is filed stating that the
appellant's brief is due within 30 days and
that a duplicate of the record is available
in the trial court for the parties' use.
VII.
Briefs.
A. Form and Contents. Rule 74 adopts

theprovisions of T.R.C.P. 414 and
418 for both civil and criminal cases.
Thus the appellant's contentions are
asserted in points of error" rather
than "grounds of error," and both a
table of contents and an index of
authorities are required. The requirement of former C.C.P.
40.09(9) that appellant's brief "shall
set forth separately each ground of
error" is not included. Rule 74(d)
provides: "A point is sufficient if it
directs the attention of the appellate
court to the error about which complaint is made."Rnle 74(d) provides
that substantial compliance is sufficient, but for a flagrant violation the
court may require the case to be rebriefed. Thus multifariousness is
probably not in itself ground for
refusing to consider a point of error
if the error complained of is otherwise clearly stated.
B. T h e for Filing.
1 . Appellant's brief is due 30 days
after the filing of the transcript and
statement of facts. R. 74(k).
Recomme~~datiorz:
On filing the statement
of facts, send a notice to the attorneys stating the date the statement of facts is filed
and that appellant's brief is due within 30
days of that date.
2. R e Sfatekb~iefisdue within 25
days of the filing
brief.
- of appellant's
-.
R . 74(m).
Recommendation: Notify the State's attornev' when an~ellant'sbrief has been filed.
3. &tension of Time. The court
may grant either party more time on
filing a motion showing a reasonable
explanation of the need for the extension. R. 74(n). Other requirements of the motion are prescribed
by rule 73.
C. Amendme~aor Szrpplemenration.
"Briefs may be amended or supplemented
at any time when justice requires upon
such reasonable terms as the court may
prescribe." R. 74(0). Thus the court has
discretion to permit a brief to be amended
to assert an additional point of error even
after submission. See Garrett v. State,
-S.W.2d -(Tex. Crim. App. No.
642-83, June 11, 1986). Although the rule
does not expressly require that an amended
brief be accompanied by a motion for
leave, cases under T.R.C.P. 423 require
a motion showing that 'Sustice requires" the

amendment. Faour v. Koenig, 662 S.W.2d
751 (Tex. Civ. App.-Houston [14th
Dist.] 1983, writ refd n.r.e.), Leinert v.
Sabine National Bunk, 541 S.W.2d 872,
873 vex. Civ. App-Beaumont 1976, writ
refd n.r.e.).
D. Failure of Appellmt to File Brief:
Rule 74(1)(2). If appellant's brief is not
filed in the 30 days allowed, and no motion
to extend is filed, the clerk is required to
notify counsel and the trial -iudge.
- The rule
continues:
If no satisfactory response is
received within ten days, the appellate court shall order the trial judge
to immediately conduct a hearing to
determine whether the appellant
desires to prosecute his appeal,
whether the apellant is indigent, or
if not indigent, whether retained
counsel has abandoned the appeal,
and to make appropriate findings and
recommendations. For this purpose
the trial judge shall conduct such
hearings as may be necessary, make
appropriate findmgs and recommendations, and prepare a record of the
proceedings. If the appellant is indigent, the judge shall take such
measures as may be necessary to assure effective representation of counsel, which may include the appointment of new counsel. The record so
made, including any orders and findings of the trial judge, shall be sent
to the appellate court, which may
take appropriate action to insure that
the appellant's rights are protected,
including contempt proceedings
against counsel. If the trial judge
finds that the appellant no Ionger
desires to prosecute the appeal, or
that he is not indigent but has failed
to make necessary arrangements for
filing a brief, the appellate court may
consider the appeal without briefs,
as justice may require.

-,
105 S. Ct. 830 (1985) and a hearing
in the trial court would only serve to delay the appeal. An amendment to the rule
substituting "may" for "shall" would remove this difficulty and would facilitate informal resolution of the late-brief problem.
Recommendations: ( 1 ) On expiration of the
30-day period for filing appellant's brief,
send a letter to consel with a copy to the
-iudge
- stating that if no brief and no motion
to extend time is filed within ten days, the
trial court will be ordered to conduct a
hearing and take such measures as may be
necessary to assure effective representation
of counsel.
(2) If no brief is received withim ten days
and no extension motion is received within
15 days after the due date, send the trial
court an order in accordance with the rule,
but set aside the order if a late brief is tendered before the hearing is held.
(3) If on expiration of 30 days after the
order, no brief has been filed and no findings and recommendations are received
from thetrial court, make informal inquiry
of the trial court and take whatever nieasures are necessary to assure prompt disposition of the appeal.
and 'Egregiorrs"Error.
E. U~zassig~~ed
Rule 52 provides:
(a) General Rule. In order to
preserve a complaint for appellate
review, a party must have presented
to the trial court a timely request, objection or motion, stating the specific
grounds for the ruling he desired the
court to make if the specific grounds
were not apparent from the context.
It is also necessary for the complaining party to obtain a ruling upon the
party's request, objection or motion.
If the trial judge refuses to rule, an
objection to the court's refusal to rule
is sufficient to preserve the complaint. It is not necessary to formally
except to rulings or orders of the trial
court.

(Emphasis added.) Under this rule no
"abatement" of the appeal is necessary.
Since the operative verb is "shall," the
question arises whether the appellate court
may dispense with the hearing in the trial
court if a brief is tendered late. Probably
so, since the object of the rule is to insure
effective representation of counsel, in compliance with Evitts v. ktcey, -U S .

Does this rule abolish the authority of the
appellate court to reserve a conviction for
an "egregious" or fundamental error if no
proper request or objection is made in the
trial court or if no point of error is included
in appellant's brief? In my opinion this rule
does not affect the consideration of unassigned errors to the extent allowed by
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Almarzza v. State, 686 S.W.2d 157 (Tex.
Crim. App. 1984) and Carter v. State, 656
S.W.2d 468 (Tex. Crim. App. 1983) because rule 52 concerns how a complaint
is preserved for review, not whether the
alleged error must be 'preserved."

IX.
Oral Argument.
A. Reqaest. A party is entitled to oral
argument only if he makes a request at the
time he files his brief. Rule 75(a)(f). This
requirement applies to both civil and criminal cases. This rule, however, does not
prevent the court from hearing argument
if the request is late.
Recommendation: If the court permits oral
argument wben no timely request is made,
the court should give consideration to
adoption of a policy defining wben such
a later request will be permitted.
B. Time Allowed. Rule 75(d) adopts the
provisions of T.R.C.P. 423(d), allowing
thiry minutes to each side and fifteen
minutes to the appellant in rebuttal.

IV.
Order of Submission.
Rule 76 carries forward the provision
T.R.C.P. 411:
Causes not advanced as otherwise
provided shall be submitted in the
order of filing or in such other order
as the court shall determine by rule.
However, Rule 78 carries forward also the
following provision of former C.C.P.
44.23:
The wurts of appeals shall hear
and determine appeals in criminal
actions at the earliest time it may be
done, with due regard to the rights
of parties and proper administration
of justice.
Does rule 78 now require the appellate
court to give preference to criminal cases
over older civil cases? Probably no change
in the law was intended, but the question
remains whether C.C.P. 44.23 has required preference for criminal cases since
criminal jurisdiction was conferred in
1981. A reasonable degree of preference
for criminal cases seems to be sound policy, but the rules appear to allow consider-

able flexibility.
Recommendation: Adopt a general policy
of preference for criminal cases to the extent administratively feasible.

X.
B e Standard of Review-Harmless Error.
The Court of Criminal Appeals has not
heretofore formulated a definite standard
for application of the harmless-error rule
in cases where no constitutional violation
is shown. Rule 81@)(2) now provides:
(2) Criminal Cases. If the appellate record in a criminal case reveals
error in the proceedings below, the
appellate court shall reverse the
judgment under review, unless the
appellate court determines beyond a
reasonable doubt that the error made
no contribution to the conviction or
to the punishment.

peals which delivered the decision,
a majority of justices who participated in the decision may summarily
reconsider and correct or modify the
opinion and judgment of the court
and shall cause the clerk to certify
a copy thereof and include it among
the materials forwarded to the Clerk
of the Court of Criminal Appeals in
accordance with Rule 202(f).
Does this rule permit the court of appeals
to changeitsjudgment from affirmanceto
reversal or vice versa? The words 'kconsider and correct or modify the opinion and
judgment'' seem broad enough
- to include
any change.
B. Time Allowed. Rule 101 limits the
time for the wurt of aoueals to act to "fifteen days after a petition for discretionary
review. . .has been fded."

..

Recommendation: Instruct the clerk to
bring the petition to the attention of the
This rule appears to extend the "reasonable author of the opinion and perhaps to the
doubt" rule of Chapman v. Califo,nia,318 other participating justices, who should
US. 18 (1967) to errors that do not involve give it immediate attenti~nto determine
a constitutional violation.
whether it contains any argument or
authorities not previously considered.
Make sure that any modified opinion or
XII.
judgment is issued within 15 days after the
Copy of Judgment.
Rule 91 carries forward the requirement petition is filed.
of T.R.C.P. 456 that the clerk mail to the
C. Further Proceedings Afrer Modificaattorneys, the trial judge, and the clerk of
the trial court a copy of the opinion and
also the judgment of the appellate court as
entered in its minutes. This rule seems to
contemplate a brief formal order separate
from the opinion.
Recamntendation: Have a formal judgment
separate from the opinion prepared by a
briefing attorney, signed by the author of
the opinion, and entered in the minutes;
and distribute copies along with copies of
the opinion.

XIII.
Consideration of Petitionfor Discreti~nary
Review by the Court of Appeals
A. Scope of New Rule. Rule 101 provides a new procedure that may be adopted by the court of appeals:
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Within fifteen days after apetition
for discretionary review to the Court
of Criminal Appeals has been filed
with the Clerk of the Court of Ap-

fion of Opinion. Rule 100(d) permits a second motion for rehearing if the court
"modifies its judgment, or vacates its judgment and renders a new judgment, or
hands down an opinion in connection wit11
the overruling of a n~ofionfor rehearing"
(emphasis added). Although the literal
language of rule 100(d) does not apply, the
same rationale would seem to allow
another motion-and another petition for
discretionary review-if the opinion is
materially changed.
Recomn~endation:I have no solution for
this problem but to consider rule 100(d) in
connection with rule 101 if a motion for
rehearing is tendered after a modification
of the opinion pursuant to rule 101.
XIV.
Appeals Pending September 1, 1986.
Various questions have arisen concerning the application of the new rules to appeals pending on their effective date. The
rules themselves make no provision for
such cases, but the Court of Criminal Appeals, by order dated September 21, 1986,
has provided that as to all post trial, appellate and review procedures and steps
completed or required to have been completed before September 1, 1986, the
procedural provisions then in force shall
govern, but that all such procedures and
steps completed or required after September 1, shall be governed by the new rules,
regardless of when notice of appeal was
given. The order further provides that it
"shall be liberally construed in favor of the
validity of the appeal." A copy of this order
is attached as "Exhibit E."
The order is in accordance with the
general rule that in the absence of express
legislative intent to the contrary, a change
in procedural law controls litigation from
its effective date and applies to both pending and future cases. Ex parte Johnson,
697 S.W.2d 605, 607 (Tex. Crim. App.
1985) (statute authorizing reformation of
judgment on appeal); &-parre Allen, 699
S.W.2d 886, 895 (Tex. App.-Dallas
1985, no pet.) (right to file motion for rehearing in habeas corpus appeal abolished
by statute after appeal submitted, but before opinion issued); see Millican v. State,
145 Tex. Cr. R. 195, 167 S.W.2d 188,
190 (1943) (appeal from revocation of suspended sentence effectively abolished after
sentence suspended but before revocation).

However, if a procedural change is retro- 41(b)(l) if filed within 30 days after senactive and results in depriving the accused tencing, and a motion to extend time for
of substantial protection, it is unconstitu- the notice of appeal under R. 41(b)(2) is
tional. Er parte Abahosh, 561 S.W.2d timely if filed within 45 days after sentenc202,203 (Tex. Crim. App. 1978) (statute ing. The same rules apply if a late notice
requiring permission of judge for appeal of appeal is filed before September 1.
(4) If a valid notice of appeal is given
from conviction following a plea bargain
could not be applied in a case in which the before September 1 in compliance with
accused pleaded quilty before the effective C.C.P. sec. 44.08, the date of the notice
rather than the date of sentencing governs
date of the statute).
Essentially the same rules govern civil the begiming of the appellate timetable,
procedure changes: subsequent procedural even though the notice may have been
steps are governed by the new rule if a given after the overruling of a motion for
reasonable time is afforded in which to take new trial.
(5) If a valid notice of appeal is given
them, but a remedy must not be denied entirely by eliminating it or be unduly limit- before September 1, the time for designated, as by changing the time in which it may ing the record is either 20 days after nobe resorted to, so that it cannot as a prac- tice of appeal, pursuant to C.C.P. 40.09
tical matter be asserted. Bardwell v. An- sec. 2, even though the period runs beyond
derson, 325 S.W.2d 929, 939 (Tex. Civ. September 1, or 30 days after sentencing,
App.-Houston 1959, writ refd n.r.e.) as provided by Rs. 51@)and53(a), which(amendment to T.R.C.P. 324 concerning ever period expires later. However, after
cross-points in appellee's brief was applica- September 1 a request for the statement of
ble to brief filed after effective date of facts must be made in writing to the court
amendment, though record was filed be- reporter, as required by R. 53(a).
(6) If notice of appeal is given before
fore that date). See also T.R.C.P. 814.
September 1, the 60-day period for filing
Recomnlendations: In accordance with the the statement of facts runs from the date
order of the Court of Criminal Appeals, of the notice, as prescribed by C.C.P.
the following guidelines may safely be 40.09 sec. 3, but if the 60-day period runs
applied:
beyond September 1, the statement of facts
(1) Any procedural step taken before must be filed in the appellate court, as
September 1 is governed by the provisions provided by R 54@),rather than in the trial
of the Code of Criminal Procedure and the court. No notice of completion need be
Texas Rules of Post-Trial and Appellate sent by the clerk of the trial court, and no
Procedure in Criminal Cases then in effect. approval by the trial judge is necessary.
(2) No procedural period that began to
(7) All transcripts and statement of facts
run before September 1 can be considered completed by September I, whether or not
shortened by the new rules. The beginning filed in the trial court, may immediately
and duration of the period is governed by be transmitted by the clerk or by counsel
the old rule or statute unless the new rule to the appellate court, without notice of
would allow a longer period, but if the completion for the record and without apperiod runs beyond September 1, the next proval by the trial judge. The transcipt
step to be taken is determined by the new should be transmitted without waiting for
rule.
the statement of facts if the statement of
(3) If the date of sentencing or the over- facts is not ready.
ruling of the motion for new trial is before
(8) The 30-day period for filing appelSeptember I, and the 15-dayperiod for fil- lant's brief runs from the time appellant
ing notice of appeal expires either before receives a notice of approval of the record,
or after September I, a motion to permit if such a notice was given before Septema late notice of appeal, though filed after ber 1, or after filing of the statement of
September 1, is governed by C.C.P. 44.08 facts in the appellate court, if filed after
sec. (c). Such a motion must show "good September 1.
(9) The time for filing the State's brief
cause," and need not be filed within the 15
days required by R. 41(b)(2). However, is 30 days after filing the appellant's brief,
even though the date of the sentencing is if appellant's br~efis filed before Septembefore September 1, a notice of appeal ber 1, or25 days if appellant's brief is filed
filed after September 1 is timely under R. after September 1.
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(10) Motions to extend based on rules
changes will he liberally granted.
EXHIBIT A
TRIAL COURT NO.
THE STATE OF TEXAS

) COURT OF APPEALS NO.

) IN THE

-

COURT

V.

) O F C O U N T Y , TEXAS

DOCKETMG CERTIRCATE TO BE FILED WITH
NOTICE OF APPEAL IN COURT OF APPEAL3

The records of my office show that:
(1) The defendant named above was convicted in this Court of the offense of:

(2) The Honorable
presided at the trial.
(3) The State is represented by: (4) Defendant is represented by: (Name, Address & Telephone No.
STATE BAR CARD NO.:
(5) Defendant's counsel was: Retained
-Appointed -Pro Se (6) The Sentence imposed was(7) The Sentence did -did not follow aplea bargain after a plea of guilty
or no contest was entered before the Court.
(8) The Sentence was imposed or suspended on
(date).
(9) A motion for new trial was (Date
) was notfiled.
(10) The date NOTICE OF APPEAL
given:
(11) Defendant is in Jail - or on
$
Bond.
(12) Defendant has -has not been declared unable to pay costs.
(13) The Court Reporter who reported
the evidence was:
(Name & Address)
(14) If two or more cases were tried
together (SAME DEFENDANT) list case
numbers only:
If COMPANION CASE, List Docket
Number & Defendant's Name:

(NOTE: SEND SEPARAE CERTIFICAE
FOR EACH CASE APPEALED)
day of
Witness my hand this
, 19-.
Clerk of the
BY

Court of
County, Texas
Deputy

EXHIBIT B
August 27, 1986
OF1"
OF2"
OF30
OF4O
Re: Cl~angesin Appellate Rules
Dear Judge W " :
Your attention is directed to the following changes in the appellate procedure for
criminal cases made by the new Texas
Rules of Appellate Procedure, which go
into effect on September 1, 1986.
Notice of Appeal. Rule 40@)(1) requires
the notice of appeal to he in writing. Consequently, it will no longer be sufficient
for the defendant to give oral notice of appeal and have the clerk reduce it to writing. Please instruct your clerk not to accept
any notice of appeal unless it is in writing
and signed by the appellant or his attorney.
Preparation and Filing of Transcript.
Rule 54@) requires that both the transcript
and the statement of facts be filed in the
appellate court within sixty days after sentencing, or within one hundred days after
sentencing if a motion for new trial is filed.
Rule 51(a) requires the clerk to prepare the
transcript, including the following items:
the indictment or infornin[ion, ;my spccinl
nlcw and motiuns ol'thc defendant which
were presented to the court and overruled,
any written waiver, the docket sheet, the
charge of the court and verdict of the jury,
the judgment or other order appealed from,
any formal hills of exception, the defendant's motion and affidavit, if any, of inability to pay costs of the appeal, and any
filed paper any party may designate as
material. Rule 51(c) requires the clerk of
the trial court to file the transcript, hut not
the statement of facts, with the appellate
court. Consequently, the transcript should
he prepared immediately and filed in the
appellate court or as soon as it is completed, without waiting for any designation by
the parties and without waiting for completion of the statement of facts. Items
designated by the parties after the transcript is complete may be included in a
supplemental transcript filed as provided
by Rule 5543).
Preparation and Filing of the Statement
of Facts. The original statement of facts
should not be filed with the clerk of the
trial court and need not he approved by the
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trial judge, although Rule 53(1) requires
the reporter to fde a duplicate in the trial
court. No notice of completion of the
record need be sent. Rule 53(k) imposes
on appellant the duty "to cause the statement of facts to be filed with the Clerk of
the Court of Appeals." We suggest,therefore, that when the statement of facts is
ready for filing, the reporter either deliver
the statement of facts to appellant's connsel or obtain his direction to file it with the
clerk of the appellate court.
Lnte Filing of Record. Rule 54(c) permits late filing of a transcript or statement
of facts if a motion reasonably explaining
the need for an extension of time is filed
with the appellate court within fifteen days
after the due date. If no motion is filed
within that time, Rule 83 provides that late
filing "may he permitted on a showing that
otherwise aooellant mav be deorived of effective assistance of counsel.'' The policy
of this court will be that if the transcript
or statement of facts is not filed within the
sixty- or one-hundred-day period prescribed, and no timely motion for extension is filed, the trial court will be ordered
to hold a hearing to determine whether the
appellant has been deprived of a statement
of facts because of ineffective counsel, as
provided by Rule 53(m). Such as hearing,
however, may he obviated if the appellant
and his counsel sign a written notice of
withdrawal of the appeal and file it in
duplicate with the clerk of the appellate
court. A copy of our withdrawal form is
attached for your convenience.
Filing ofAppella~zr'sBrie$ If appellant's
brief is not filed within thirty days after the
filing of the transcript and statement of
facts and no motion for extension of time
is received, the clerk of this court will notify appellant's counsel and the trial judge
that no brief has been filed, as provided
by Rule 74(1)(2). As further provided by
that rule, if no satisfactory response is
received within ten days, this court will
order the trial judge to conduct a hearing
to determine whether the appellant has had
effective representation. In view of these
provisions, we would appreciate a prompt
response to any letter advising that no brief
has been filed within the time allowed.
Since many lawyers may not be familiar
with these changes in procedure, we suggest that your clerk, reporter, and coordinator be fully instructed so as to avoid
delays and obviate any hearings because

.

of late records and briefs. Your cooperation, as always, will be appreciated.

ORIGINAL TO THE COURT OF APPEALS. WE WILL FURNISH A FILE
COPY FOR THE TRIAL COURT.

Cordially yours,

EXHIBIT C
Clarence A. Guittard
Chief Justice
COURT OF MPEAIS
FIFTH DISTRICT OF TEXAS AT DALLAS

COURT OF APPEALS

NO].
I

TR1AL COURT NO.

FROM A
COURT
I O F C O U N T Y , TUAS
TIIB STATE OF TEXAS 1
, 19VS.

hIOTlON TO nlTH0RAW APPEAL

TO THE HONORABLE JUSTICES OF
SAID COURT:
COMES NOW
, Appellant
in the above entitled and numbered cause,
and respectfully shows the Court the following:
day of
That he was on the
, 19 - convicted for
the offense of:
day of
and, thereafter, on the
,1
9 gave written Notice
of Appeal from such conviction to the
Court of Appeals, Fifth District of Texas
at Dallas, Texas.
THAT I am fully aware of my Statutory
and Constitutional rights in this case, and
am now voluntarily, knowingly and intelligently waiting my right to appeal in this
case.
THAT after having consulted with my
Attorney to my own satisfaction, I have
decided not to further pursue such appeal
in this case.
THAT I therefore respectfully request
that the Notice of Appeal in this case
heretofore given be withdrawn.
APPELLANT
As counsel for the above named Appellant in the above entitled and numbered
cause, I respectfully concur in this request
to Withdraw the Notice of Appeal heretofore given.
COUNSEL FOR APPELLANT
CC: Trial Court

IMPORTANT THE MOTION MUST BE
SIGNED BY BOTH APPELLANT AND
COUNSEL. PLEASE RETURN THE

Court of Appeals
Fifth District of Texas at Dallas
Dallas County Courthouse
Dallas, Texas 75202
749-8382
Kenneth P. Stripling, Clerk

filed, the trial court is ORDERED to hold
a hearing to determine whether appellant
has been deprived of a statement of facts
because of ineffective counsel or for any
other reason, make findings of fact and
conclusions of law, and appoint counsel if
necessary. The trial court is requested to
transmit to this court a record of the hearing by
[Date].
JUSTICE

EXHIBIT E

[Date]
STFACTS.LTR

IN THE COURT OF CRIMINAL
APPEALS OF THE STATE OF TEXAS

[Appellant's attorney's
name & address]
Dear [appellant's attorney]:
The statement of facts is overdue. If no
extension motion reasonably explaining the
need for the extension is received within
fifteen days after the timely date for filing
the statement of facts, the appeal may be
submitted on the transcript alone.
The trial court may be ordered to hold
a hearing to determine whether the appellant has been deprived of a statement of
facts because of ineffective counsel or for
any other reason.

ORDER IMPLEMENTING THE TEXAS
RULES OF APPELLATE PROCEDURE
IN CRIMINAL CASES

By prior order of this Court entered on
April 10, 1986, adopting and amending
rules of posttrial, appellate and review
procedure in criminal cases, hereinafter
referred to as the Texas Rules of Procedure, the effective date of such rules was
established as September 1, 1986. In implementing the change from the previous
procedural provisions concerning posttrial,
appellate and review procedure in criminal cases to the Texas Rules of Appellate
Sincerely,
Procedure in criminal cases the following
Kenneth P. Stripling shall be observed:
It is Ordered by the Court of Criminal
Clerk of the Court
Appeals that as to posttrial, appellate and
review procedures and steps completed or
cc: Tr. ct. clerk
required to have been completed prior to
TI. ct. judge
September 1, 1986, the procedural provisions then in effect shall govern.
EXHIBIT D
It is further Ordered that all procedural
matters and requirements as to posttrial,
COURT OF APPEALS
appellate and review procedures and steps
FIFTH DISTRICT OF TEXAS
completed or required to have been comAT DALLAS
pleted on or after September 1,1986, shall
be governed by the procedural requirements of the Texas Rules of Appellate
Procedure in criminal cases, regardless of
APPELLANT,
V.
NO. 05-CR when notice of appeal was given.
And it is further Ordered that the im(tr. ct.
1
plementation of the procedure set out in
this order, such as any procedural or other
THE STATE OF TEXAS,
legal request by a moving party, shall be
APPELLEE.
liberally construed in favor of the validity
of the appeal.
IT IS SO ORDERED this the 21st day
ORDER
Because no statement of facts has been of September, 1986.
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The Hanging of Roy Mitchell
by M.P. "Rusty" Duncan ZZZ

fn 1922, Waco was similar to most other
relatively small, rural Texas towns. The
great War had been over for less than four
years, and most of its citizens were still
trying to put their lives back together. But
the hitter memories of the war faded rapidly when the bloodied and battered bodies
of W.H. and Lula May Barker were discovered on February 12,1922. Little did
the citizens of Waco then know that this
was only the first of a series of events
which would ultimately create for their
town the dubious distinction of being the
location of the last legal hanging in Texas.
Mr. and Mrs. Barker's murder was only
the first of several similar murders that
would occupy the minds of Waco's citizens
for more than a year. On May 7, 1922,
Will Driskell's almost unrecognizable body
was found. His head had been viciously
crushed. Just eighteen days later Harold
Bolton was found dead-his head had also
been crushed. There were no other murders until November 20, 1922, when the
nearly decomposed body of Grady Skipworth was found by his neighbors;
however, rather than his skull having been
crushed by an axe, as the others had been,
he had heen repeatedly stabbed with a
knife.
The town's citizens were terrified: store
owners closed their businesses earlier than
usual, women avoided walking the streets
alone, and children's acfivities were suhstantially curtailed. Sheriff Leslie Stegall
was being pressured to do something because five people had been brutally murdered in less than seven months but no one
had been arrested. As a matter of fact,
there weren't even any suspects. One thing
that had hindered the investigation was that
the motives for the murders were indefinite. Although in two of the cases some
things had been stolen by the murderer,
nothing that had been taken was of signifcant value.
The year expired without another murder, but one did occur within the first month
of the new year. On January 19,1923, the

citizens. The man had allegedly raped a
young white girl. Because of this incident,
Sheriff StegaU announced to the town that
a similar atrocity was not going to he experienced by Roy Mitchell, no matter what
he had done.
The McLennan County District Attorney in 1923 was C.S. Farmer. On March
6, 1923, he filed five murder complaints
against Roy Mitchell, who was subsequently indicted in all of these cases by
McLennan County's 54th Judicial District
Court's Grand Jury. The State, however,
was not through charging Mitchell. On
March 6,1923, District Attorney Farmer
filed three rape and one assault to murder
cases against him; on March 14, 1923,
three assault to rape cases were filed, and
body of W.E. Holt was found in a field ap- finally on April 2, 1923, three more murproximately one hundred yards from his der cases were filed. He was later indictback door. He had been stabbed to death. ed on all of the later cases.
Roy Mitchell's trials on the first five inBeing black in Waco, Texas, in 1923
was not particularly dangerous, so long as dictments began on March 15, 1923, in
one stayed on his side of the railroad Judge Robert T. Monroe's 54th Judicial
tracks. Roy Mitchell, so far as his friends District Court. Within five days Roy
knew, very rarely ventured into the city of MitcheU was under five separate sentences
Waco. He seemed very content to pick wt- of death.
Rather paradoxically, the only case that
ton in the summer, unload railroad cars
during the fall and winter months, and rest is extant is the Lula May Barker murder.
in the spring. That was the principle rea- The indictment alleges that:
son Waco's Black community was quite
on or about the 11th day of Februsuprised and alarmed when Sheriff Stegall,
ary A.D. 1922, [sic] in said County
two McLennan Connty Sheriffs Deputies,
of McLennan and State of Texas,
and three Texas Rangers, who, it has been
one Roy Mitchell did with malice.
said, were operating on very little inforaforethought kill Lula May Barker
mation, arrested Mitchell at his home on
by striking her with an axe, against
February 14, 1923.
the peace and dignity of the State.'
Mitchell was taken by the Sheriff to the
McLeman County jail and was not alThe case was set for trial, and in prepalowed any visitors-including a lawyerfor several days. Sheriff Stegall obvious- ration for what was to be Roy Mitchell's
ly remembered the horrible lynching of a last trial, the Court summoned fifty men
black man by Waco citizens in 1916.' to serve as prospective jurors. According
That man had been hung from a tree and to the official jury list,' all but fifteen
allowed to strangle to death. His body was veniremen appeared. A note to Judge
then cut down and dragged thmugh the Monroe from prospective juror number
streets of Waco. Afterwards, his battered thirty-five, Lee Smith, probabIy sums up
but lifeless corpse was soaked with gaso- the community's attitude about the trial.
line and then set afire by the irate white The note stated as follows:
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sume Mitchell denied he committed the
murder. To the contrary, he apparently had
previously confessed to the murder because the Court also instructed the juty that
they could not consider the confessionunless they believed beyond a reasonable
doubt that his statement was "freely and
voluntarily made, and without compulsion,
or persuasion. . . .*
Completing one of the verdict forms
suggested by Judge Monroe, the jury statFollowing the testimony and the attor- ed: "We The Jury find the Defendant
ney's jury arguments, Judge Monroe gave Guilty of Murder as charged in the indictthe jury a surprisingly comprehensive ment and assess his Punishment at
charge. He declared that "Every person Death."9 Recognizing Mitchell's fate, in
with sound memory and discretion, who what must be one of Texas' most ironical
with malice aforethought, shall unlawfully hut coincidental judicial incidents, the verkill any person within this State, shall be dict was signed by the jury's foreman:
guilty of m ~ r d e r . "He
~ went on to define H.H. Lynch.''
"malice aforethought," a rather complex,
The Texas Court of Criminal Appeals
culpable mental state as follows:
rejected one of Roy Mitchell's appeals on
June 6, 1923." A short time later, Judge
Monroe, ignoring Mitchell's other convicMalice aforethought is the voluntary
tions, formally sentenced Mitchell by anand intentional doing of an unlawnouncing:
ful act by one of soundmemory and
discretion, with the purpose, means
It is the order of the Court that the
and ability to accomplish the
Defendant Roy Mitchell [sic] who
reasonable and probable consehas been adjudged to be guilty of
quences of the act.
murder in the first degree and whose
Malice aforethought includes all
punishment has been assessed by the
those states of mind under which the
verdict of thejury at death, shall, on
killing of a person takes place
Monday, the 30th day of July, A.D.,
without any cause which will in law
1923, between the hours of eleven
justify, excuse or extenuate the
o'clock a.m. and Sun down [sic] of
homicide. It is a condition of the
mind which shows a heart regardless
said date, in McLenuan County,
of social duty and fatally bent on
Texas, be hanged by the neck until
mischief, the existence of which is
dead, and that the Clerk of this Court
inferred from acts committed or
issue a death warrant in accordance
words ~ p o k e n . ~
with this sentence and direct and
deliver the same to the Sheriff of
In addition, the Court's charge defined
McLennan County, Texas, who
shall execute the same in accordance
a deadly weapon essentially as any instrument that, because of how it is made or
with the law in such case provided
and the said Defendant is remanded
how it is used, is "reasonably calculated
to produce death."
to jail to await the execution of this
There is no verbatim record of Mitchsentence.''
ell's trial for the Lula May Barker murder
case. However, the Court's charge to the
While awaiting his execution, Roy
jury provides an insight into what oc- Mitchell admitted to a triple murder in
curred. Although previously convicted of Concord, Texas, of which he had not been
five similar murders, Mitchell apparently charged, and also reasserted his guilt of the
testified in his own behalf because the court murders of which he had been convicted.
The courtroom in which Roy Mitchell
advised the jury that Mitchell's previous
criminal record, which was admitted into was sentenced to hang is still in service,
evidence, was to be considered by them and from the Judge's chambers one can obonly in passing upon Mitchell's credibility serve the location where Roy Mitchell beas a witness.' One must therefore pre- came a footnote in Waco and Texas
Sir I have been Summoned to appear
before your court, at 9 o clock on the
19 inst as a juror in murder case
against roy mitchell I have bin in bed
for the last with a case of flue am still
in bed if I am not there when the roll
is called until you Please have me
excused I want to be there [emphasis supplied] respectfully Lee Smith
[sic passim].'

history. The gallo\vs was constructed
directly in back of the courthouse, across
an alley and behind the location of the old
jail, adjacent to what is now Sixth Street.
Contemporary photographs show that the
ga[lows was built of wood with a platform
located approximately ten feet from the
ground." In the middle of the platform
was the trap door, supported by hinges. At
each end of the trap door were supporting
wedges, which, when removed, caused the
door to drop downward."
In the dark, early morning of July 30,
1923, the date Judge Monroe had scheduled Roy Mitchell to die, the condemned
man sat in his dimly lit, damp cell and read
aloud his death warrant. His hands tied behind his back, he was then taken from his
cell and led down a hall to the back of the
jail to the gallows. It was obvious by the
noise that there were many spectators
present, but they could not be seen because
the scaffold was enclosed by a massive
canvas tarp that had been tied to three nearby telephone poles. It had not been the
Court's nor Sheriff Stegall's intention that
Mitchell's execution and death be public.
Nevertheless, "[Tlhe execution of a human
being by society is a 'social event' as truly
as is an inauguration or election," and
Roy Mitchell's was no exception. A young
boy among the throng of 4,000 to 5,000
people anxiously awaiting Mitchell's death,
failed the planned privacy of the execution
by climbing the telephone pole nearest the
jail and cutting the rope that held one end
of the tarp. The tarp's weight pulled it to
the ground thereby exposing Roy Mitchell to his public just as he stepped upon the
scaffold.16
Although not quite as dramatic as the
classic headline concerning another hanging: "Jerked to Jesus,"" the Wac0 Tirnes
Herald reported Mitchell's binding for execution as follows:
Sheriff Stegall and his deputies
worked rapidly, securely tied Mitchell's legs and ankles and passed
another rope about his body and
arms. The black cap was placed over
his head and the noose put in position, Mitchell saying through the
cloth of the black cap, 'Take me on
home."
Approximately two minutes after Mitchell had stepped upon the gallows' trap door,
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he was dropped into a void with arope securely tied around his n&. When the rope
reached its maximum length his neck
snapped loudly and his body quivered as
his legs and feet dangled no more than two
feet above the ground. At 11:25 a.m. Drs.
McCormick and Womack announced that
the Court's directive had been satisfied:
Roy Mitchell had been "hanged by the neck
until dead."
The rope was then removed from Mitchell's neck and his body was sent to a local
funeral home. He was buried that afternoon in anundistinguished gravenear what
is now South Twelfth Street.
Somewhat anti-climatically, on October
3, 1923, the Texas Court of Criminal Appeals dismissed Mitchell's three pending
appeals by stating: "Appellant was executed at Waco, Texas, on the 30th day of July,
1923. By reason of his death, the proper
disposition of this ap eal is its abatement.
Such is the order." On December 10,
1923, all of the remaining cases against
Roy Mitchell were dismissed at the request
of the District Attorney "to clean up the

P

records."
Roy Mitchell's death is historically significant because it was the last execution
by hanging authorized by the State of
Texas; socially, however, it is of little consequence because shortly after Mitchell's
death the Texas Legislature changed the
manner of execution to the supposedly
more "humane" electrocution. Between
1923 and 1972, the State of Texas killed
many convicted criminals by humanely

electrocuting them. Again, with an ever
viligant eye toward humanitarism, the
Texas Legislature several years ago again
changed the method of causing death to a
more '%urnme" medium. Now, we as a
society exterminate our most pronounced
social blemishes by simply putting them to
sleep-permanently . One must pause to
wonder whether the form of execution is
really that important to the condemned.
Probably not.

For a thorough discussion of this incident one
should read: Rogers Melton Smith. "Ihe Wac0
Lynching of W16: Perspective and Analysis,"
Thesis. Baylor University, 1971.
Store of Te.ros v. Roy Milchell, No. 6177, District Clerk, McLennan County, Texas.
Id.
Id
Id.
6. Id.
7. Id.

supra. n. 2 .
Roger Conger, A Ptcrorial Hisfmy of Waco
(Waco: Texian Press, 1969). p. 196.
Negley K. Teeters and Iack H. Hedblom,
Hang by rheNcck.. ."(Springfield:Chades C.
Thomas, 1967) pp. 46-47. Tbis buok provides
agood disccussiononlhe mnstluclionof gallows.
Id p. vi.
Permnal interview wilh RatonJohnson. who witmessed the hanging at the age of twenty-two, 7
May 1980.
17. supm. n. 14, p. 19.
18. Wow limes Herald, 31 July 1923.
19. Mi~chellv. Stare, 254 S.W. 804,805 pex. Crim.
App. 1923).

::i2

lo, Jd,
11. Mitchell v. Stare, 252 S.W. 1117 uex. Crim.
APP. 1923).

"...

The Federal Corner
by F.R. "Buck" Files, Jr.
For those of us who occasionally go to
the courthouse representing the local
sheriff in a federal civil rights matter, a
case styled Wesley Eubanks et a1 v. O.L.
McCofter, [No. 85-2566, 5th Circ. October 17, 19863 has interesting implications.
The PlaintiffdAppellantsare inmates in
Texas prisons. They filed an action alleging that they were deprived of property
rights in certain funds without due process
of law in violation of the fifth and fourteenth amendments and 42 U.S.C. $1983.
They appended state-law claims against
prison ofiicials, alleging various fraudulent and illegal uses of inmate funds and
breaches of fiduciary duty. The district
court dismissed the complaint for lack of
subject matter jurisdiction.
The Plaintiffs had objected to the handling of two kinds of accounts maintained
for the inmates by the Department of Corrections.
One account consisted of all monies
found on the inmate at the time of his in-

carceration or received by h i during his
incarceration. The Plaintiffs alleged that
the Department of Corrections pooled
these accounts into an "inmate trust fund"
which was maintained in an interestbearing account. The Plaintiffs wmplained
that the State did not pay the interest
received to the prisoners. They argued that
the interest on these accounts is their
property which is being taken by the
Department of Corrections without due
process of law.
The other account consisted of all monies derived from the operation of the prison commissary. The Plaintiffs alleged that
these funds were deposited into an "education and recreation fund," and that some
of the proceeds were spent on items which
did not benefit the inmates. They argued
that this amounted to a deprivation of
property without the due process of law.
The trial coun dismissed the action, sua
sponte, for lack of subject matter jurisdiction, and Plaintiffs appealed. In reversing
and remanding the case for trial on the
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merits, the Court of Appeals [Gee, Politz,
Williams, Circuit Judges] held that: (1)
federal claims were not immaterial or
designed solely to obtain jurisdiction, so
as to justify dismissal of action for lackof
jurisdiction (2) federal claims were not
wholly insubstantial or frivolous, so as to
justify dismissal for lack of subject matter
jurisdiction; and (3) dismissal of action for
lack of subject matter jurisdiction was,
therefore, improper.
The court's opinion eites other federal
cases wherein prisoners were successful in
obtaining basically the same relief sought
by Plaintiffs/Appellants.
Since virtually any jail of any size has
an "inmate trust fund" and an "education
and recreation fund" similar to those of the
Department of Corrections, the final resolution of this case will be important to the
sheriffs of Texas and to those of us who
have occasion to represent them in the federal courts.

Search and Seizure Update -1986
by Stan Weinberg and Ed Mason
Blow the dust off the old law books on
your shelf and shake hands with an old acquaintance in new clothing. The old Fourth
Amendment is hack!
Judge Charles E. Moylan, Jr., Associate Judge of the Maryland Court of Special Appeals, after reviewing recent
Supreme Court decisions on the Fourth
Amendment, in a speech in Atlanta, Georgia, summed it up by telling attorneys
and judges that the counter-revolution to
the era of Mapp v. Ohio, has begun. SubMapp law now rises, reborn as post-Mapp
law, and it is time to get reacquainted with
that old gang of yesteryear. Yon remember them, don't you?
There's Carroll, Agnello, Brinegar, and
Giordinello. Shake hands with Natltanson.
Give a wave to Johnson, Trupiano, and,
oh, yes, Silverthorn. Nod at the twins
Nardorte Iand Nardone II, and give a big
hello to Wong Szor, Olmstead, Silverman,
Wolfe, and Elkins. And so it goes.
Since 1983, we have been spreading the
grim news in the Search and Seizure field
to the Dallas County Criminal Bar Association with an annual update. In 1983, we
headlined our review with the phrase "Under Siege." In 1984, we said "Farewell."
In 1985, it was "Gloom and Doom."
The bulkof the 1985-86 decisions on the
Fourth Amendment by the United States
Supreme Court appeared to focus onprivacy expectations. Privacy lost. So, our 1986
update headline was "No place to hide."
Our summary of recent Texas Court of
Criminal Appeals cases is no brighter. Except for three opinions involving investigative detentions, in restaurant parking lots
and airports, and a no-holds barred administrative inspection provision of the
Texas Parks and Wildlife Code, the Court
of Criminal Appeals majority harmonized
itself with the Supreme Court.
In essence, the Court adopted the position that Article I, Section 9, of the Texas
Constihltion will be interpreted in complete
harmony with the Supreme Court opinions
interpreting the Fourth Amendment, and
further appeared to remove any vestige of
protection from intrusion into an automo-'

bile. Tersely put, if it has wheels, it can
he searched.
And so our review goes. We share it
with you, like bad-tasting medicine,
whether you like it or not.

A. The Supreme Court-No Place To
Hide.
1. New York v. Class, -U.S. -,
106 S.Ct. 960 (2125186)-Police officer
lookinr! for car's VIN reaches into car to
move papers on dashboard and sees a gun.
No violation of car owner's right against
unreasonable search. Search "sufficiently
unintrusivc to be conslilutionally premissiblc" since olfircr. has rivhl lo see VIN.
No reasonable expectation of privacy in a
vehicle identification number. Justice
O'Connor says both the VIN and the legal
requirement it be visible from outside the
vehicle are proper parts of the "web of pervasive regulation that surrounds the automobile." Dissenters say the VIN is
irrelevant. The issue is not a prlvacy expectation in the VIN but whether searching the car's interior to find the VIN was
reasonable. An automobile search has to
he supported by probable cause, and there
was no reason, let alone probable cause,
to search for the VIN.
106
2. Malley v. Briggs, 475 US -,
S.Ct. 1092 (315186)-Police officer can he
held liable in civil rights damage suit for
executing an arrest warrant lacking prohable cause. Incoming conversations on a
court-ordered wiretap led a state trooper
to believe that a prominent, local couple,
not under electronic surveillance, had
marijuana and hosted a pot party. The
trooper obtained a warrant for the arrest
of the couple and they received extensive
publicity. The grand jury did not indict
them and they sued the trooper under 42
1983. The trial court granted the
er a directed verdict on grounds of
absolute immunity, the First Circuit
reversed and the Supreme Court affirmed.
Police have qualified immunity but may he
liahle if war& application '% so l a c k g
in indicia of probable c:tusc RF to render

-

-

official belief in its existence unreasonable." Officer gets no protection because
magistrate who approved warrant is absolutely immune. 'The officer cannot excuse
his own default by pointing to the greater
incompetence of the magistrate."
3. New York v. P.J. Video, htc., 475
106 S.Ct. 1610 (4122186)U.S. -,
Proof of probable cause to seize allegedly
obscene material does not require any
"higher standard" because of First Amendment implications than what is used for issuing other sorts of warrants. State courts
would not let prosecutor use in evidence
copies of video cassettes deputies seized
because affidavits in support of warrants
did not describe films sufficiently to warrant seizure. Now Chief Justice Rehnquist
says state adopted a higher standard. Dissenters say no.
4. Califonia v. Ciraolo, 476 US. -,
106 S.Ct. 1809 (5119186)-Police do not
need any warrant before flying over fenced
hack yard of home to look for evidence.
What you can not do legally on the ground
can be done in the air without violating the
Fourth Amendment. Police could not see
through two fences, one six feet high, the
other 10 feet high, after getting a tip the
home owner was growing marijuana. So,
they chartered a plane to fly overhead and
from it could see marijuana plants. They
seized the plants after obtaining a warrant.
State court ruled search illegal. Then Chief
Justice Burger said the building of a fence
proved the owner had a "subjective intent
and desire to maintain privacy." But, hecause every one knows there are airplanes
and passengers on commercial flights can
look into his backyard, the owner's expectation of privacy was not reasonable.
5. Dow Chemical v. U.S., 476 U S .
-,
106 S.Ct. 1819 (5119186)-Federal
agents did not need a warrant to use high
tech cameras to photograph a 2,000-acre
factory from the air. Privacy expectations
are not so strong for commercial property
as for residential lots. EPA investigators
chartered a plane using a very expensive
aerial inappiog cumcratix n tlyuvcr. Once
again, thcn C h i d Justicc Burger rulcd that
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it and moved a shirt and then saw a gun- where they believed the offender might be ing on motion to suppress reveals he had
barrel sticking out of a second sack inside. while standing in a hallway outside the affidavits from witnesses that supported his
Search of the sack was incident to a law- room. Their attempt to confirm their sus- claim. Even though these were not menful custodial arrest for illegal parking un- picion he was present was reasonable and tioned in the officer's affidavit, and even
der Sec. 96(a), Art. 6701d, VACS. Officer necessary. When their knock on the motel though they were not made a part of it, rehad probable cause to arrest defendantun- door was answered and they saw defendant quirement that magistrate be presented
der the facts, even though he never said inside the room, it was reasonable for them with probable cause supported by oath or
why he did. Search incident to arrest claim to believe their suspect would attempt to affirmation satisfied. Affidavits made benever made by officer at trial. He thought flee. They were authorized to arrest fore notaries by witnesses establish probhe was arresting a drug dealer. Fact search without first getting a warrant under Art. able cause to issue warrant for defendant's
preceded the formal custodial arrest by a 14.04.
arrest. Nothing in 4th Amendment pro10. Delgado v. State, - S.W.2d hibits collective showing of probable cause
few moments is of no consequence under
from more than one affidavit, no one of
Rawlings v. Kentucky, 448 U S . 98, 100 ( n o . 961-84, 9124186)-Warrantless
S.Ct. 2556 (1980).
arrest under Art. 14.01, C.C.P., permit- which alone is sufficient. Officer showed
8. Dickey v. State, -S.W.2d - ting arrest for any offense committed in an third party affidavits to magistrate and war(No. 501-85,9117186)-Eleventh Court of officer's presence or within his view, can rant not issued in violation of 4th AmendAppeals affirnied defendant's conviction bejustified on mere probable cause to be- ment, the warrant requirement of the Texas
for aggravated possession of methampheta- lieve an offense is being or has been com- Constitution, or Art. 15.03(a)(3), C.C.P.,
mine, in an unpublished opinion, holding mitted under the "totality of circumstances" which requires at least one person to make
Requirements
that consent to search his apartment was test. In responding to a tip, officer saw oath before a magistrate.
"volunteered" after his warrantless arrest, defendant holding a package with a hypo- met.
and drugs found inside would have been dennic syringe protruding out of the paper,
12. Adkins v. State, -S.W.2d inevitably discovered by a search warrant and based on his past police experience and (1064-84, 1011186)-Procuring a search
if consent had not been given. The Court knowledge of the defendant, the syringe warrant does not preclude using exigent
of Appeals ruled, however, on the assump- appeared to have a controlled substance in circumstances to justify a search if the wartion that a search warrant should have been it. He arrested the defendant for posses- rant fails. Affidavit used to obtain a search
obtained, but did not decide if defendant's sion of narcotic paraphernalia. The officer warrant in this case was deficient and the
"temporary detention" was valid. Even in inventoried defendant's car and in the t ~ n k search warrant invalid. Search of defenthe absence of bad faith, a detention based found heroin. Under the facts, defendant's dant's auto is treated as one proceeding
on a mere hunch is illegal. And, consent arrest was justified under Art. 14.01, without a warrant and facts reviewed to deto search will he invalid if granted only in C.C.P. Standard for legality of warrant- termine if search can be upheld under an
submission to a claim of lawful authority. less arrest is "probable cause," not "proof exception to the warrant requirement.
This detention, if unlawful, cound also beyond a reasonable doubt." Fact syringe Whether a search is reasonable under the
taint voluntary consent. Also, in applying later was shown not to contain any con- 4th Amendment is not calculated under any
the inevitable discovery rule, the Court of trolled substance of no consequence. per se rule, but is decided on a case by case
Appeals, without deciding whether the Officer effected a valid custodial arrest. basis. Court of Criminal Appeals remands
"warrantless arrest" was valid, merely said Since defendant's auto was parked in front the case to the Court of Appeals to deterthe contraband would have been found by of apartments near a room where a known mine if there were exigent circumstances.
search warrant without discussing whether drug user lived, and there had been "lots
There is a bright note left. No case, yet,
there was probable cause to issue one. of traffic,"there was no one else available
Case remanded to the Court of Appeals to to take custody of the car. Impoundment is pushing to apply the good faith excepreconsider defendant's ground of error. was necessary to protect vehicle. The tion in warrantless cases. That is an area
9. West v. State, -S.W.2d - police department required such invento- where the criminal defense lawyer may
(No. 69,109, 9117186)-In this capital ries as a matter of policy and practice. The still operate. And, for the future, the law
murder case, defendant claimed that the officer conducted a proper inventory of the of pre-Mapp cases needs to be reviewed
trial court erred in admitting his confes- car's trunk, but the Court of Criminal Ap- and applied. So, it's back to the future! Or
sion because it was the fruit of an unlaw- peals rests its decision on probable cause has that already been said somewhere?.
ful warrantless arrest. The State relied on to search the trunk of the car, not on just
Art. 14.04, C.C.P., to claim they had the inventory. Warrantless search valid.
authority to arrest without a warrant, be11. Miller v. State, -S.W.2dcause the police investigation led officers (Nos. 081-85, 082-85 and 278-85,
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motel room and had not made any overt fidavit offered to support application for CDLP Seminar Schedule . . . . . . . . . . 65
move to flee. While officers could not say search warrant is conclusory, stating he has Cathy Bennett & Associates. . . . . . . .37
they had probable cause to arrest before good reason to believe defendant commit- Forensic Associates . . . . . . . . . . . . . . .67
determining defendant was indeed where ted an offense, but not stating grounds for Freelance Enterprises . . . . . . . . . . . . . 7 3
they believed h i to be, they saw him his belief, evidence later shown at hear- National Legal Services . . . . . . . . . . . 33
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Constitutional Look a t Art. 38.071, C.C.P.'
by John Withers, Jr.

Introduction
The purpose of this article is to look at
the constitutionality of Texas Code of
Criminal Procedure art. 38.071 with a
brief critique of recent Texas cases on this
controversial statute.
Section 1 of art. 38.071 prescribes the
application of the statute to prosecution of
persons accused of sexual abuse of children. Section 2 allows for any pre-trial
recorded interview of alleged victim of
child abuse to be entered into evidence so
long as certain requirements are met. Section 3 allows for closed circuit television
into the wumoom of testimony of the child
taken outside the courtroom, and Section
4, similarly, allows for the recording of the
child's testimony taken outside the courtroom for showing inside the courtroom.
Section 5prohibits requiring the child's testimony in court if testimony was taken pursuant to Section 3 or Section 4.
Since aU children react differently to
trauma it is impossible to say just exactly
what effect, if any, testifying in court
would have on a given child, but it is believed that reliving the traumatic event in
court can cause ill effects on thechild's personality and behavior that on the average
last longer than the ill effects of children
who are not forced to testify.'
With the foregoing in mind, this article
will begin with a historical background on
the CoRfrontation Clause illustrating the interest of the defendant in confronting the
witnesses against him with certain narrowly defined exceptions to be used only when
it is clear that the State'sparenspafraeinterests greatly outweigh the defendant's
confrontation interests. The background
material will be followed by a discussion
of theconstitutionality of section 2 with a

John Withers, Jr. is a third year law student a! Souther~tMethodist University in
Dallas. Texas.

separate discussion of the constitutionality
The reason canfrontation requires actual, physical presence of the witness is so
of sections 3 and 4.
thejury may have the benefit of demeanor
The Confrontation Clause
evidence, the meaningful and reliable intangible evidence which has long been an
The Sixth Amendment of the U.S. Con- aspect of our jury system? The jury may
stitution provides that "[iln all criminal observe the demeanor of the witness to
prosecutions, the accused shall enjoy the judge his credibility as he testifies in the
right to. . .he confronted with the witness- presence of the one person who knows the
truth, the Defendant." Furthermore, the
es against him.. . . " 3
In 1895 the Supreme Court decided Mat- jury will have the opportunity to observe
fox v. Unifed States? a murder case in the demeanor of the defendant while the
which the prior testimony of two deceased witness is on the stand to further aid in dewimesses was introduced in convicting termining the credibility of the witness and
Mattox. The Court stated the purpose of the guilt or innacemeof the defendant. Requiring the witness' physical presence "inthe Confrontation Clause as follows:
sures that the witness will give his
statements under oath-thus impressing
The Primary object of the Constituhim with the seriousness of the matter and
tional provision in question was to
guarding the lie by the possibility of a
prevent depositions or ex parte afpenalty of perjury."" Pinally, "[mjost b e
fidavits, such as were. sometimes admitted in civil cases, being used
lieve that in some undefined hot real way
recollection, veracity, and communication
against the prisoner in lieu of a personal examination and crossare influenced by face-to-face challenge.
examination of the witness, in which
This feature is part of the Sixth Amendment right additional to the right of cold,
the accused has an opportunity, not
only of testing the recollection and
logical cross-examination by one's
cou~sel."'~
sifting through the conscience of the
witness, hut of compelling him to
The Supreme Court in Califinia vs.
stand face to face with the jury in
Green" held that cross-examination is
one of the essential elements of confronorder that they may look at him, and
tation quoting Wigmore as characterizing
judge by his demeanor upon the
cross-examinationas the "greatest legal enstand and the manner in which he
gine ever invented for the discovery of
gives testimony whether he is wortruth." It may even he said that the right
thy of belief."'
to cross-examine is what the framers had
Thus it appears that the requirements of the in mind when they drafted the ConfrontaConstitution are twofold: actual, physical tion Clause and that an "[ajdequate opporface-to-face confrontation and the oppor- Nnity to cross-examine may satisfy the
tunity for thorough cross-examination. The [Confrontation]Clause even in the absence
Confrontation Clause of the Sixth Amend- of physical confrontati~n."'~
ment was held applicable to the states via
The main and essential purpose of
the Fourteenth Amendment by the
confrontation is to secure for the opSupreme Court in Pointer vs. T a u s 6 In
Pointer the court "referred to the right of
ponent the opportunity of crossconfrontation as [olne of the fundamental
examination. The opponent demands
confrontation, not for the idle purguarantees of life and l i b e r t ~ , "and
~ a
pose of gazing upon the witness, or
right long deemed essential for due
of being gazed upon by him, but for
process.s
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the purpose of cross-examination,
which cannot be had except by the
direct and personal putting of questions and obtaining immediate
answers. l6
The theory behind the right to crosseramination is to allow the opponent the
opportunity to get to the truth by probing
possible inaccuracies of the witness' testimony. m e s e inaccuracies are usually attributed to the four testimonial infirmities
of ambiguity, insincerity, faul percep
, tion, and erroneous memory. Inability
to probe testimonial infirmities of the
speaker at the time an out-of-court statement was made is the primary reason why
most forms of hearsay are excluded from
evidence." Furthermore, the ability to
cross-examine at a time earlier than trial
and therefore probe the testimonial infumities is the primary rationalein allowing
into evidence certain hearsay statements
such as prior testimony, prior inconsistent
statements and preliminary hearing testimony. I*
Although confrontation is a fundamental right, it is not absolute, for it "must occasionally give way to consideration of
public policy and the necessity of the
c a ~ e . "The
~ Supreme Court in Mattox,
troubled with the prospect of having to
release a person convicted of murder because the two prosecution witnesses were
subsequently deceased, stated that it was
not the intention of the framers of the constitution to do away with certain exceptions
to the right of confrontation recognized at
the time of framing of the Sixth Amendment for such would take the meaning of
the constitution beyond its intended
purpo~e.~'
In Barber vs. Page, 22 a 1968 case, the
Supreme Court reaffirmed Maftoxand held
that an exceution to confrontation would
be allowed &Iy if the witness against the
accused is unavailable, the defense had an
opportunity to cross-examine the witness
at an earlier date, and the prosecutor made
a "good faith" effort to produce the witness
at trial." The Court in Caljfornia vs.
re en," a 1970 case, allowed the prior
inconsistent statements of a witness to be
admitted into evidence even though the
witness was not unavailable. The witness
in Green claimed on the stand that he was
unable to remember theevents in question.
The Court held that although the jury was

,,?

unable to observe the demeanor of the wit-

offender but held:

nm at the time the inconsistent statements
were made, the jury was able to observe
and evaluate his demeanor as he is crossexamined about hi8 earlier statements. The
Court seems to have strained its holding
in Earber by allowing prior statements of
an available witness, but its decision in
Green was made easier by the fact that the
defendant had cross-examined the witness
at the preliminary examination, for the
Court concludedthatit would have allowed
the witness' statements had the witness
been unavailable because of the effective
cross-examination by the defense in the
preliminary e~amination.2~
In 1980 the
Court, in Ohio v. Roberrs.16handed down
the twopart tesf for allowing out-of-court
statements, which seems to be the rule today, where it upheld the admission into
evidence of preliminary examination testimony of an unavailable witness against
the accused so long as it was necessary to
allow the out-of-court statement and the
statement had "sufficient indicia of reliability."' The Court in Roberts further held
that although the defendant never actually
crossexamined the out-of-courtdeclarant,
substantial compliance with the purpose of
the confrontation was dl that was required
and "that the opportunity to cross-examine
at the preliminary hearing-even absent aetual cross-examination-satisfies the Confrontation Clau~e."~'
From the foregoing it may be seen that
there are times when the accused's right of
confrontation must "give way to public
policy and necessities of the ease."" In
these instances there is a balancing of the
State's interest in convicting child
molesters and its interest in protecting the
wen-being of the child by not requiring the
child to testify in open court. In Davis vs.
Alaska," the Supreme Court struck the
balance in favor of strict constitutional
standard. The State of Alaska placed a
iuvenile who had been adjudged delinquent
and placed on probationonihe standin a
criminlrlcase. The trial court refused to allow the defense to cross-examine the
juvenile on his probation for fear it would
cause impairment of rehabilitativegoalsof
juvenile correction procedures3' and
therefore the State's interest in protecting
theanonymity of thejuvenile offender outweighed the defendant's cross-examination
interests. The Supreme Court recognized
the State's interest in protecting the juvenile

Whatever temporary embarragsment
might result to [the wimess] or his
family by disclosure of his juvenile
record-if the prosecution insisted
on using him to make its case-is
outweighed by petitioner's right to
probe into the influenm of possible
bias in the testimony of a crucial
identification ~itness.~'
'Thus, Davis appears to stand for the
proposition that the defendanfs right of
cross-examination. . .can be overcome if
at all, only for wmpellimg reasons."32
The Court of Criminal Appesls of Texas
also struck the balance in favor of the constitutional interests of the defendant when
in Vasqrrez vs. State," a child rape case,
it said:
The little girl was nervous and exited
[sic] and this was relied upon as a
reason for the State [sic] not offering her as a witness, though she was
auunusuauy smart child. We do not
believe that it is sufficient under
these facts stated to defeat the right
of the accused to be confronted by
the witness against him. The writer,
shares all of the sympathy which the
state and the jury may have had for
the chid in her unfortunate situation
and woulrl like to relieve her completely of the embarrassment, but it
would set precedent too dangerous
to be sanctioned. It would be better
that a guilty person may go uupunished than that this important
provision in our Constitution should
be ignored. Tbe rights of the accused
in the instant case, however important to him,are infinitesimal when
compared to the rights of millions
which are protected by the constitutional provisions involvedM
It may therefore be seen that any competing interest must be quite heavy to outweigh the defendant's right to confront the
witnwes against him. Since the courts
have aUowed out-of-court statements only
when there is a compelling reason to do
so and when those statements contain
"sufficient indicia of reliability," it is douhtful the legislature may do so without requiting a similar showing.
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The corollary of the conjunction of
these two rights is that the accused
may be found not guilty though he
neither presents evidence in his favor
nor cross-examines the State's witnesses. Thus, [section 21, by not
commanding the presence of the
child complainant, a witness iodispensable to the State's case, but
simply providing [defendant] a right
to call [the child] to testify, compels
[defendant] to forego either his right
of confrontation or his right to remain passive."

lant's argument was-whether the statute
violates his Sixth Amendment rights, his
Fourteenth Amendment rights, or his
SixthIFourteenthAmendment rights-but
it is clear the Court found no violation of
appellant's right of confrontation.
The Beaumont Court of Appeals in
Caldwell v. States2 did not uphold nor
strike down section 2. The appellant complained that the requirements of section 2
were not met. The Court simply found the
requirements in section 2 were complied
with and made no comment on the constitutionality of section 2.
The 1st District Court of Appeals banded
down three opinions concerning section 2
As stated in the introduction, there must on the same day. In Tolberr v. States3the
be a balancing of the state's interestin pro- Court upheld the constitutionality of the
tecting the child and defendant's interest statute. Apparently, the appellanfs ground
before there can he any infringement upon of error was that the statute did not aUow
the defendant's right to confrontation. With cross-examination simultaneously with the
the unknown effect testifying would have taking of the videotaped statement. The
on the chid and the lack of necessity and Court correctly cites California v. Green
"sufficient indicia of reliability" the balance as holding the Sixth Amendment does not
d e f ~ t e l yswings in favor of the defendant's require contemporaneous cross-examination, but as stated above, Green is distinconstitutional rights.
Several intermediate courts of appeals in guishable because the cross-examination in
Texas have addressed the constitutionality Green was allowed contemporaneously
of section 2 and there is presently a split with the admission of the out-of-court
of authority. The Court of Criminal Ap- statement, whereas section 2 does not propeals will decide the issue, but there is little vide for contemporaneous crossdoubt the Court will have any choice but examination.
to strike section 2 down. The first case
The 1st District Court of Appeals in
challenging section 2 was Jolly v. State Robert Frank Lawson v. S t a t 3 did not
which mainly gives an opinion on the ap- comment on the constitutionality of the staplication of section 2 without any real dis- tute, hut it reversed the appeUant9sconviccussion of its constitutionality. As the tion because it determined the videotape
rationale for the Court's upholding section was made after the criminal proceeding
2 the Court, in effect, says that since the against the defendant was begun as prohiprocedure set forth in section 2 was com- bited by the statute. In Ronnie Mack
plied with the defendant's rights were not Lmvson v. StateSSthe 1st District Court
violated. The Court never says why the correctly reversed the appellant's convicstatute, if complied with, is constitutional, tion because the tape was made after the
only that it is.
proceeding began and because:
In Alexander v. Statem the Eastlaud
Court of Appeals upheld the constitutionThe exercise of this right [to conality of section 2. The conrt says the apfront] must not reasonably be
pellant complained that the "videotape
delayed in order that the accused
denied him the right to 'effective contemmay cross-examine while the testiporaneous cross examination' and its admony is fresh in the minds of counmission into evidence violated due process
sel and the jurors. When the State
offered the videotaped statement of
requirements as to cross examination and
confrontation of witnesses.'"' The Court
the child into evidence, the appellant
was entitled to cross-examine the
reasoned that the statute affords due
process because it contains several reqoirewitness, either after the completion
ments for use of the videotape, which were
of the presentation of the statement,
or at the earliest practical moment
all complied with, citing Jolly. It is unclear
from the opinion exactly what the appelthereafter. It was error for the court

to require the appellant to delay
cross-examination until the presentation of defensive evidence.56
Although the Court is correct in its analysis, rather than holding the statute unconstitutional as applied, the Court should
have held the statute unconstitutional because of its failure to specify when the
defendant is entitled to cross-examination.
The only intermediate appellate conrt
opinion to give a full discussion of the constitutionality is that by the Dallas Court of
Appeals in Long v. State." Justice Vance,
after giving an exhaustive discussion of the
Confrontation Clause, much of which is
the basis of this article, opined that section 2 is unconstitutional.

Sections 3 and 4
Section 3 allows for the testimony of the
child to be taken in a room other than the
courtroom and televised by closed circuit
equipment into the courtroom to be viewed
by the fmder of fact. Section 4 is very similar in that it allows for the testimony of the
child to be taken in a room other than the
courtroom and recorded by some device
that records both visually and aurally, presumably a video machine, which is to be
replayed for the finder of fact in the courtroom. Both sections 3 and 4 provide for
the presence of the attorney for the defendant and State, the equipment operator,
and a person whose presence would contribute to the well-being of the child. In
both sections only the attorneys are allowed to question the child and the defendaut may be present in the room but behind
some sort of partition that permits him to
hear and see the chid but prevents the child
from hearing or seeing him.
Section 5 says that if a child testifies pursuant to section 3 or 4 then the child may
not be required to testify in open court.
Since section 5 further restricts the ability
of the defendant to confront the witnesses
against him the discussion of sections 3 and
4 will be considered in light of the added
restrictions of section 5. In other words,
on motion of the State to take the child's
testimony pursuant to section 3 or 4, with
section 5 the defendant is absolutely
prevented from confronting the child.
As with section 2, the defendant's right
to physical confrontation and right to effectively cross-examine are limited by sec-
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tions 3 and 4. Since the defendant is
requited to be out of the sight and hearing
of the child there are problems with the
defendant's right to confrontation, In United States v. Balfelld8 the Eighth Circuit
held the use of a videotaped deposition of
the complainant wituess violated the.defendant's right of face-to-face confrontation
because the defendant was excluded from
the room in which the deposition took
place. The Court was persuaded by the fact
that the veracity of the witness is influenced by faceto face challenge." Witnesses who are confronted by the one
person who really knows the truth are
more likely to tell the truth. The problem
with this analysis is if the child was actually molested he may he inclined to deny
thc molestation occuired if confronted by
the molester. hut if thc child is lvine about
the molestation hceto-face confrontation
is more likely to bring out the truth. Requiring face-to-face confrontationin child
abuse cases may leave room for some
speculative error in gaining the truth, hut
it is better to e n on the side of confrontation than on the side of no confrontation.
As with the pre-trial videotaped interview, the jury is unable to observe d e
meanor evidence. Again, videotaped
testimony or televised testimony has several critical i n f d t i e s which deprive the jnry
of valuable demeanor evidence. A screen
and a camera is interposed between the
jury and the witness forcing the jury to observe the witness through the eye of a lens
rather than its own eyes. Use of a camera
can cause distortion of the evidence caused
by faulty lighting and camera angle and the
exclusion of evidence such as blushing or
loss of color in the face.m Furthermore,
there is a loss of attention span and a lessening of concentration when viewing a
screen as opposed to live testimony, fhereby diminishing the communications hetween fhe witness and
The jury will also be deprived of observing the demeanor of the defendant a s well
as that of the witness. Although thejnry
will have the opportunity to observe the
defendant's demeanor during play hacks of
the video pursuant to section 4, the jury
will not be able to observe the demeanor
of the defendant instantaneously with the
taking of the testimony pursuant to section
3 or 4. The jury is therefore deprived of
very valuable information in determining
the credibility of the witness and the guilt

or innocence of the defendant.
Forcng the defendant to be insulated
from the child also insulates the defendant
from his attorney during examination of
the child and therefore prevents communication between the defendant and his attorney. The Eighth Circuit in Beafield held
that the defendant's inability to consult with
his attorney during questioning unconstitutionally limits his right of crossexami~ation.~'As the Court said in
Benfield:
Basically, the Confrontation Clause
contemplatesthe active participation
of the accused at all stages of the trial
including face-to-face meeting with
witness at trial or, at the minimum,
in a deposition allowing thcaccuscd
to face the witness. nssist his coun#el, andpartieipnti in the questioning through his counseP3 (emphasis
added)

.-

The requirement for allowing the defendant to participate in the questioning allows
the defendant to assist his counsel should
anytbing unexpected come up, induces the
attorney to act more conscientiouslyif his
client is right next to him, and gives the
defendant a feeling of f a i ~ n e s s . ~
The Texas Court of Criminal Appeals
has held on several occasions that the inability to consult with one's attorney during cross-examination is denial of the
defendant's constitutional right of confrontation. The Court in 1948 and again in
1979 found that the defendant's inability to
understand the testimony of the witnesses
because of a language barrier was a denial
of confrontation for he was unable to take
an active part in the cross-examination of
the witnesses against him.61
As with any infringement on the defendant's right of confrontation, there must be
a balancing of the State's interest in protecting the child and the defendant's interest
in confronting and cross-examining the
witnesses against him. For there to he any
balancing of interests the court must have
information to weigh. Neither section 3 or
4 require any showing by the State that use
of such drastic procedures is necessary or
in the best interest of the chid, nor is the
State required to make any showing on the
quality control of the procedure. Thelegislature cannot just promulgate some procedure that arguably abridges the constitn-
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tional rights of a criminal defendant
without requiring some showing of necessity. Assuming the procedure is in the best
interest of every child complainant and is
necessary for the well-being of the child
and there is a sufficient showing by the
state of the necessity, it is doubtful, because of the reasons set forth above, even
then that the statute would he constitutional.
The only court in Texas to decide the
constitutionality of either secfion 3 or 4 is
the Dallas Court of Appeals in Powell v.
State.= The Court in Powell found sections 4 and 5 unconstitutional based upon
the defendant's inability to physically confront the witness face-to-face and to consult with his attorney during cross-examination.
Thc State of Arizona uvheld the usc of
vidwtaped testimony of child victim in
Sme v. Melendez," hut in that case the
defendantwas present during thevidwtaping session and able to confer with hislawyer during questioning.
The State of New Jersey also upheld use
of vidwtaped testimony of a child victim
in State vs. Shepparp by striking the
balance in favor of the State's interest in
protecting the child. Although the defendant was insulated from the child during
questioning, he was visible to the jury during ~uestioning,he was able to hear and
see the child, and he was able to communicate privately with his attorney during
questioning. Furthermore, the trial judge
had extensive evidence on the child's requiring testimony outside the courtroom
and evidence on the quality of the vidwtaping procedure including an in-court
demonstration to wnsider when balancing
the interests.
Even though the decisions of our sister
states were influenced by the precautions
taken to preserve the defendant's confrontation rights, it is doubtful that they were
still constitutional.

a

conc~usion
Many commentators and courts argue
that if certain precautions were taken, such
as the ones taken in State v. Sheppard, then
statutes similar to article 38.071 could
be constitutionally upheld, but given the
history of the Confrontation Clause it is
donbtful that anything but good old
fashioned face-to-face confrontation and

Staff Counsel for Inmates and Providing- Access
to Court to Inmates at T.D.C.
by Randy Farrar

Staff Counsel for Inmates (SCI) is the
organization which provides legal services
for indigent inmates incarcerated in the
Texas Department of Corrections (TDC).
In a time when the State of Texas is
scrutinizing its budget, officials have questioned why the program should remain in
existence. The purpose of this paper is to
explain why the program is required legally and why it is beneficial to TDC. The
program was established in 1967 by Dr.
George Beto, then director of TDC, in
response to a trend of cases in the courts
requiring prison systems to provide legal
services to inmates.' The present purpose
of SCI has been stipulated in conjunction
with the litigation in Ruiz v. Estelle:

leading case on access to court. The Court
held that prison officials have an affirmative obligation to provide inmates with the
means to achieve meaningful access to
court. In other words, prison authorities
must provide inmates with the means to
competently develop and pursue habeas
corpus and civil rights actions.
The Court in Bounds did not specify the
exact means by which prison officials must
satisfy the obligation of providing inmates
with meaningful access to court: but the
Court made its preference known:

'T.D.C. Staff Counsel for Inmates
shall continue to provide legal services to indigent inmates of T.D.C.
except (1) civil rights issues against
T.D.C. and (2) fee generating
cases.'"

"Legal Sewices plans not only result
in a more efficient and skillful handling of prisoner cases, but also
avoid the disciplinary problems associated with writ writersd

course in legal research transforms
an otherwise uneducated and nntrained prisoner into someone capable of understanding and
formulating meaningful legal
research is ludic mu^."^
He therefore ordered the Florida prison
system to adopt a program that includes attorneys. This decision has been followed
by other courts elsewhere."' The Texas
Court of Criminal Appeals has similarly
stressed its preference for petitions prepared by SCI and simultaneously voiced
its frustration with the work-product of
writ writers.''

Litigation of Access
to Court in Texas

The cases that have followed Bou&
The access to court program provided
have reiterated the principle that the states by TDC has been the subject of numerous
have the right to develop access to court civil rights suits." Novak v. Beto, decidprograms.' But once again. the couas ed by the Fifth Circuit Court of Appeals
have repeatedly express&itheir preference in Mew Orleans, is one of the more notaDevelopment of the Concept for programs that provide attorneys.' ble c a ~ e s . When
'~
Staff Counsel for InSeveral courts, however, have gone fur- mates was fust created, Dr. Beto hired
of Access to Court
ther and have ordered orison svstems to only two attorneys to handle the legal
provide
inmates with attorneys. In Hooks problems of inmates. In Novak, the Court
The concept of access to court has
v.
Wainwright,
Judge Scott held that the held that the State had not fulfilled its hurgradually evolved since the Supreme Court
law
library
alternative
alone is inherently den of proving that only two attorneys for
first considered the concept in the 1940's.'
inadequate.
The
typical
inmate is illiterate all the 12,000 inmates of theTexas DepartBo~szdsv. Smith' is the Supreme Court's
and simply does not have the ability to use ment of Corrections satisfied access to
a library. He added that he could not ap- court requirements. Thereafter Dr. Beto
prove a program that casts laymen and/or persuaded the legislahue to expand the
writ writers in the role of lawyers:
program to include twelve attorneys. One
Mr. Rundy Farrar is a stuffuffomeywilh
should note that if the ratio established in
the Sic@ Counsel for Inniutes, Tenas
'The principal deficiency of the inthis case of one attorney per 1,000 inmates
Department of Corrections. He obtained
mate law clerk plan. . .is that.. .it
were still kept today then SCI would emhis J.D. from tlte University of Houston
casts, with official sanction, laymen
ploy approximately 37 rather than just
and his Ph.D. in Criminal Justice fimt
in the role of lawyers. . . . The mere
fourteen attorneys.
Sam Houston State University.
thought that a 30-hour 'How to'
In 1980, Judge Justice considered the

.
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adequacy of the access to court program court, the program has had the effect of valved here would have had to serve 113.3
in Ruiz v. E~telle.'~
By the time this case benefitting TDC as well. If one considers years flat time before being eligible for
was heard, TDC provided both SCI and the amount of jail time credit acquired by parole had the deadly weapon findings relaw libraries on every unit. The State SCI for inn~atesand multiply that figure mained. By removing the deadly weapon
provided the Texas Center for Correctional by the average cost per day to house an findings, these individuals will be eligible
Services to handle civil rights matters. In- inmate, the program saved the TDC for parole after approximately 48.5 years.
mates were allowed to help each other with $2,574,591 in fical year 1985. In fiscal This results in economic savings to T.D.C.
legal matters. The framework of the pro- year 1984, the savings to the TDC equaled which amount to about $593,690.20This
gram was basically the same as it is today. $2,692,648.18(See Table 1.) One way to figure does not include the number of
On review, Judge Justice nevertheless held view the significance of the amount in- deadly weapon findings that SCI has been
that TDC was not fulfilling its obligation volved here is to recognize that the annual able to remove by Nunc Pro Tunc proceof providing meaningful access to court be- savings directly from this facet of the pro- dures. Similarly, SCI has been able to excause (I) a number of inmates had not been gram is more than four times the budget pedite the processing and removal of close
to 300 detainers annually which has the
able to obtain legal assistance from either of the SCI."
In addition to savings for TDC as aresult effect of eliminating a major obstacle for
SCI or Texas Center for Correctional Services, and (2) 'T.D.C. continues to place of the accumulation of jail time in behalf inmates obtaining a parole-again TDC
unreasonable impediments in the path of of inmates, SCI has produced savings by benefits economically by having inmates
inmates' access to courts. . .T.D.C. ham- correcting jutlgn~zntand sentences that er- rcleased earlier.
Rcccmllv. Mrs. Evc Trook-White. staff
pers inmates' opportunities to engage in r(~ncouslvconluincd dcadlv wvcaoon findings. ~ h ; o u ~successful
h
&its of habeas attorney &h SCI, presented a plan io the
productive legal research."I5
On appeal, TDC attorneys complained corpus petitions decided in 1985 and 1986, Parole Board and Governor regarding the
that Judge Justice was "apparently willing SCI be& able to remove 9 deadly weapon unnecessary housing of appro&atelf800
to listen to only one side of the story."The findings. Cumulatively, the inmates in- aliens with detainers on them from the ImFifth Circuit responded: This argument,
however, is but a comment on the court's
TABLE 1
evaluation of credibility; for, although
Economic Savings by Obtaining Jail Time Credit
T.D.C. officials testified to the contrary,
Compared to Staff Counsel for Inmates Budget
there was ample evidence to support the
(Shown by fiscal years)
district court's c~nclusions."'~
The Court's
opinion was clear-TDC was not f u l f f i g
its duty of providing inmates with
meaningful access to court. Consequently,
221,644
152,127
122,658
87,457
93,350
the stipulations were developed on this Jail Days
issue. One should note that if the ratio of
$17.75
$20.99
$25.17
$12.11
$14.57
attorneys per inmates [12:31,502] estab- C o s U h a t e
1
lished by the stipulations is used as the
Savings
$1,059,104
$1,360,109
$2,700,254
$2,574,591
$5,578,779
guideline to determine how many attorneys
must be employed by SCI, then 14%atSCI Budget
$587,870
$532,704
$650,823
$635,541
$609,343
torneys should now be employed.
In 1983, the Texas Court of Criminal
Appeals discussed the adequacy of the ac- Detainers
226
232
269
313
299
cess to court program provided by TDC Removed
and expressed its appreciation for the servTABLE 2
ices provided by SCI. At the same time,
Successful Writs of Habeas Corpus
the Court noted a major shortcoming of the
(Shown by fiscal years)
program: "their number is so small that it
is humanly impossible for them to take
care of the legal needs of the entire prison
population, which hovers at the present
time at the 40,000 mark.""
State Writs:
all tYPm
50
89
182
55
38
24
51,

Economic Benefits Provided
to TDC by SCI

Even though primary purpose of SCI is
to satisfy the State's obligation of providing inmates with meaningful access to
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migration and Naturalization Service. It
costs T.D.C. approximately $17,2000per
day to house these inmates. Theseinmates
would have been released except for conKiting policies behveen the Parole Board
and1.N.S. The Parole Board had indicated to TDC officials that it is presently developing a plan to implement Mrs.
Trook-White's proposals.
Overall, the activities of SCI in behalf
of the inmates has had the effect of helping inmates and has likewise produced extensive economic savings for the
Department of Corrections.

inmate's attitude towards police, lawyers,
and the judicial systemn and (2) that inmates arevulnerable to the effects of labeling and discrimination and that making
legal aid available is one technique to provide a buffer and reduce ~nlnerability.~'
The legal services program in Texas provides a mechanism wherein inmates can
come to helieve that at least some justice
is provided by society. Such programs can
help to create an atmosphere of rehahilitation and provide the impetus to encourage at least some inmates to become
contributing members of society. At the
same time, while having their problems
Intangible Benefits to TDC
dealt with by attorneys, inmates will be less
likely to develop high levels of tension and
Perhaps the greatest benefit for every- anxiety and, therefore, will cause fewer
one involved is a latent unmeasurable problems for the prison system. Robert
benefit: the rehabilitative aspects of the Gresham, assistant director of the inmate
program. Geoffrey P. Alpert?' who con- legal services program in New York, has
ducted much of his work in the Texas pri- indicated that his program has been exson system, made the following fmdings: panded by the legislature due to the reali(1) that an inmate's participation in a legal zation that assistance provided by such
aid project is a significant factor in produc- programs curbs unrest. The legislature
ing postive changes in prisonization and an wanted to lessen the likelihood of another
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riot such as the one that had occurred at
Attics.% Inmate attorney programs serve
to solve many problems encountered by inmates which, in turn, eliminates many
problems for the administration that otherwise would exist.

Is Meaningful Access
Provided by TDC?
A basic question here is whether TDC
is fulfilling its obligation of providing inmates with meaningful access to court by
providing the SCI program. Stated differently: (1) do inmates ask for assistance
from the attorneys in the program, (2) how
much successhas the program achieved in
pursuing post-conviction writs of habeas
corpus? SCI statisticsshow that 44% of the
inmates in fiscal year 1985 sent in requests
to SCI for assistance." At the same time,
it has been estimated that annnally no more
than 4% of the inmates use the law library.
Clearly more inmates use the services of
SCI than the law libraly.
With regard to writs of habeas corpus,
SCI filed approximately 45% of all the s u p
cessful writs with published opinions
granted by the Texas Court of Criminal
Appeals in 1985. Inmates pro se had filed
32% of the cases and 23 % had been fded
by private attorney^.'^ Additionally, altorneys from SCI were successful on 64% of
the cases they fded while inmates were
successful on only 3% of cases that were
filed pro ~ e . 2Overall,
~
the Staff Counsel
for Inmates was responsible for submitting
the greatest number of successful cases
and, likewise, successful in an ovenvhelming majority of the cases it filed. When one
considers the relative sucess rates of cases
filed by SCI as opposed to cases filed by
inmates pro se, then it is clear that programs that compel inmates to rely only on
themselves or writ writers do not provide
meaningfid access to court. The facts show
that inmates simply do not have the ability to pursue court challenges themselves.
Finally, one should also note that Texas
prison officials must provide access to
court to inmates serving Texas time in
either a federal facility or another state by
the Interstate Compact.?' SCI regularly
provides assistance to these individuals and
satisfies the obligation on the part of TDC
to provide meaningful access to court to
these inmates.

In eonclmion, deeisious by the Sup~eme 20. Tbis w a ~based on S4 good tinc. The amount 25.
raved w ddennioed hv multiolvin~.the dilforCouk and lower fede~alcourts enrphwize
the need to provide attorneys to a&t iumiltes wifh their legal affairs. Furthermore, even though & number of a m c y s
provided is ralhcr small, SCI has nevertheless achieved quite a bit of success thwugh
at 44 n. i0.
its activities and has pmvided bwfits for 23. Id. at 47 n. 10.
both inmates an6 the State.
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Charles D. Butts

PROSECUTOR PRESS RELEASES
Hollywood StaEs have public relations
agents who drum up business and issue
prass releases. So do politicians, football
players. . .and t h e f i s t ~ ~ s ~ dSo.why
les~~
ShonIdnY prbseoutors issuepress releases,
with or ~ i t h o nagents?
t
According to Charles Butts, prominent
Shq~Antado criminal defense attomy, the
PR parade really started with the John
Wood trial *vend years ago, when eveiything was litigated in the news media a d
the psoblem has simply mushrood.
On September I%,1986, the United
States Attorney's office for the Western
District of Texas issued a press release
condemning several person6 who had FCcently b p ~ indicted
n
by the Federal Grand
Jury. Mr. Butts represented tbres: of the
parties indicted, saw the p m release, and
heard and read much about the ~ a s eover
the next few days became of this press
release.
Mr. BBtis inunediately petitioned the
Qurtfor a s a i a l protective order, which
is quoted in full belQV8.In view of the fact
that his clients' identitieb and alleged conduct were toased about m @enews media
inSan Antonio, I thaugbt it appropriateto
amit &ir rimes and substitute only a letter designation (why make up siUy names
when the subject matter is anything but silly?). Mr. Butts ha8 advised thst thls Mb-

.

tion was immediately grmted wltbout even
a hearing.
Where thereany repercussions from Mr.
Butt$ effort6to protect his cllentri? Mr.
Butts reports thatafterhe med his motion,
T h e 'Feds' immediately quit their press
r e l q e s and other pnhlic stabments about
the case (HI&I@&the United Sat& Attorney%office and the INS). Then, a*
Jndge Sessions handed down his order,
ssveral other sealed indictments in ofher
non-related cages were handed down,
raw1tM h a very brief 'no cOmment' from
the LFeds' when questioned about them by
the local media."
Let's face it. There are many p s e c u tors whobelievethat the Canons of Ethics
apply to attorneys engaged in civil practice and to attorneys who are criminal
defense attorneys. Somehow, there are
ph,%?cUtOTSwhobeLieve they am immune
to such rules.
DR7-107 of tbe Code of Professional
Responsibilities of the State Bar of
Texas-which I believe applies to e m attorney licensed to practice law in the State
efTexas-speCiS~lly provide?mpaflthat
"a lawyer. . .associated with the proswution or defepse of a criminal matter shall
mf,from the
ofthejEIing of (an). ..
indfi$met#. .untfl the commencemne Of
fhetrial or disposition without trid, make
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or partkipan: in making an extrajudicial
statement that a reasonable persun would
expect to be deswninated by merrns of
public mmnunicatim and that +elates to:
(1) the Fharacter, reputation, or priw
criminal record (Includfng armits, indictments, or other eharges af crime) of the
amsed, (2) the possibility of a plea of
guiltyto the offense charged or to a lesser
efEmic, (31the existence ou wnfents of any
cdession, admission, or statement given
by the accused or hie refusal or Wilure to
make a statement, C4) the psrfofmanoe or
rnsults of any exambationsor tests or the
refusal or failure of the accused to suhmit
itts,(5) the. identity,
to examinations or m
testimony, or credibility of a prospective
witness, (6) any ~ p b i o nas to the guilt or
innircente of the mused, the eqide-,
or
the merits of the we. DR7-107(C) does
set ffarth the specifies as rn what an attorney can state publidy.
Rule 200-4 (3tandards of Professional
Cofiduct) of the Westem District also
provides:
"Every member of the bar of this
Court and any attgrney permitted to
praetice in this Court under Local
Rule200-1 hereof shall familiarize
himself wIth and comply with the

standards of professional conduct required by members of the State Bar
of Texas and contained in the Code
of Professional Responsibility, Section 8, Art. XI, Rules Governing
the State Bar of Texas, Val. I-A,
V.A.T.S., and the decisions of any
court applicable thereto, which are
hereby adopted as standards of
professional conduct of this Court.
This specification shall not be interpreted to be exhaustive of the staudards of professional conduct. In that
connection, the Code of Professional
Responsibility of the American Bar
Association shall be noted. No attorney permitted to practice before this
Court shall engage in any conduct
which degrades or impugns the integrity of the Court or in any manner interferes with the administration
of justice therein."
Rule 2M)-5 (Courtroom Decorum) of the
Western District provides:
(a) The Canons of Professional
Ethics were adopted by the American Bar Association as a general
guide, because, as stated in the
preamble, "No code or set of rules
can be framed, which will particularize all the duties of the lawyer in the
varying phases of litigation or in all
the relations of professional life."
The preamble further admonishes
that the "enumeration of particular
duties should not be construed as a
denial of the existence of others
equally imperative, though not specifically mentioned." In that spirit,
all lawyers should become familiar
with their duties and obligations as
defined and classified generally in
the Canons, the common law decisions, the statutes, and the usages,
customs, and practices of the bar.
(b) The purpose of this rule is to
emphasize, not to supplant, certain
portions of those ethical principles
applicable to the lawyer's conduct in
the courtroom. In addition to all
other requirements, therefore, lawyers appearing in this court shall:
(1) Be punctual in attendance at
court.
(2) Refrain from addressing one
another in court by their first names.

(3) Refrain from all side-bar
remarks.
(4) Refrain from leaving the
courtroom while court is in session,
unless it is absolutely necessary, and
then only if the court's permission
has been first obtained.
(5) See that only one of them is
on his feet at a time, unless an objection is being made.
(6) Refrain from approaching
jurors who have completed a case.
(7) Avoid, as much as possible,
approaching the bench. In this connection, counsel should try to anticipate questions which will arise
during the trial, and take them up
with the Court and opposing counsel jn chambers. If, however, it becomes necessary for an attorney to
confer with the Court at the bench,
the Court's permission should be obtained, and opposing counsel should
be openly invited to accompany him.
(8) Refrain from employing
dilatory tactics.
(9) Deliver jury arguments from
the lecturn placed in a proper position facing the jury. If it is necessary
to argue from an exhibit, the Court
will, upon request, grant permission
to do so.
(10) Hand all papers intended
for the Court to see to the clerk,
who, in turn, will pass them up to
the judge.
(11) Hand to the clerk, rather
than the court reporter, any exhibits
to be marked which have not previously been identified.
(12) Advise clients, witnesses,
and others concerning rules of decorum to be observed in court.
(13) Give to the Bailiff or Marshal, as soon as convenient before
the trial, a list of witnesses showing
the probable order in which they will
be called.
(14) Stand and use the lecturn
when interrogating witnesses, unless
otherwise instructed by the Court;
however, when interrogating a witness concerning an exhibit the Court
may, upon request, grant permission
to approach the witness stand or the
exhibit, as the case may be, for that
purpose.
(15) Never conduct or engage in

experiments involving any use of
their own persons or bodies except
to illustrate in argument what has
been previously admitted in
evidence.
(16) Not conduct a trial whea
they know, prior thereto, that they
will be neoessarv witnesses, other
than as to me& formal matters
such as identification or custody of
a document or the like. If, during the
trial, they discover that the ends of
justice require their testimony, they
should, from that point on, if feasible and not prejudicial to their
client's case, leave further conduct
of the trial to other counsel. If circumstances do not permit withdrawal from the conduct of trial, lawyers
should not argue the credibility of
their own testimony.
(17) Avoid disparaging personal
remarks or acrimony toward opposing counsel and remain wholly uninfluenced by any ill feeling between
the respective clients. They should
abstain from any allusion to personal
pecularities and idiosyncrasies of opposing counsel.
(18) Rise when addressing, or
being addressed by, the judge.
(19) Refrain from assuming an
undignified posture. They should always be attired in a proper and dignified manner, and should abstain
from any apparel or ornament calculated to attract attention to themselves.
(20) Comply, along with all
other persons in the courtroom with
the following:
a. No tobacco in any form will
be permitted at any time.
b. No propping of feet on table
or chairs will be permitted at any
time.
c. No bottles, beverage containers, paper cups or other edibles shall
be brought into the courtroom, except with permission of the Court.
d. No gum chewing or the reading of newspapers or magazines (except as a part of the evidence in a
case ) will be permitted while wurt
is in session.
e. No talking or other unnecessary noises will be permitted while
court is in session.
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f. Everyone must rise when instructed to do so, upon opening,
closing or declaring recesses of
court.
g. All male spectators must
wear coats during court sessions, hut
male lawyers, litigants, witnesses,
and court personnel must wear both
coats and ties. The Court, however,
may excuse from this rule defendants
in criminal cases.
h. The phtographing, broadcasting or televising of any judicial
proceedings, or of anyone directly or
indirectly involved therein, whether
court is in session or not, in or from
a courtroom or any other part of a
United States Courthouse, shall not
be permitted. Tape recorders or
other mechanical means of recording the proceedings of the Court
shall not be introduced into a courtroom. The rule does not apply to
such tape recorders or other mechanical devices utilized by, and under
the direction and control of, a jndicial officer or the official court
reporter.
i. The photographing, broadcasting or televising of any ceremonial proceedings from the
courtroom shall not be permitted.
j. The photographing, broadcasting or televising of proceedings
of any nature before United States
Magistrates, whether they take place
on federal property, in the private
office of the magistrate, or otherwise, shall not he permitted.
k. No person shall possess a
burning tobacco product or smoke
tobacco in any carpeted public lobby, rotunda, courtroom or elevator
of the United States Courthouse
Building at 655 East Durango
Boulevard, San Antonio, Texas.
(i) Appropriate notices that
smoking is prohibited shall be
prominently displayed in, and facilities for the extinguishment of smoking materials shall be provided at,
convenient places adjacent to the elevators, as well as the carpeted lobbies, rotundas, and courtrooms in
s a d courthouse building.
(ii) Nothing herein shall be construed as limiting the right of any
agency to either permit or prohibit
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smokingin the space assigned to and
occupied by it in said building.
(iii) The health and safety factors involved, together with the
desirability of protecting the substantially large investment of public
funds made in the carpets, draperies, furniture and fixtures placed in
the carpeted public lobbies, rotundas, courtrooms, and elevators of
said United States Courthouse crea@ an emergency authorizing this
Court to exercise its inherent power
to preserve and protect said property
provided for the use of the court at
the taxpayers' expense.
(c) It is the duty of the lawyer not
to release or anthorize the release of
information or opinion for dissemination by any means of public communications, in connection with
pending or imminent criminal litigation with which he is associated, if
there is a reasonable likelihood that
such dissemination will interfere
with a fair trial or otherwise
prejudice the due administration of
justice.
With respect to a grand jury or
other pending investigation of any
criminal matter, a lawyer participating in the investigation shall refrain
from making any extrajudicial statement, for dissemination by any means of pnblic communication, that
goes beyond the public record or that
is not necessary to inform the public that the investigation is underway, to describe the general scope
of the investigation, to obtain assistance in the apprehension of a suspect, to warn the public of any
dangers, or otherwise to aid in the
investigation.
Prom time of arrest, issuance of
an arrest warrant or the filing of a
complaint, information, or indictment in any criminal matter until the
commencement of trial or disposition without trial, a lawyer associated with the prosecution or defense
shall not release or authorize the
release of any extrajudicial statement, for dissemination by any means of public commonication,
relating to that matter and concerning:
(1) The prior criminal record

(including arrests, indictments, or
other charges of crime), or the
character or reputation of the accused, except that the lawyer may
make a factual statement of the accused's name, age, residence, occupation, and family status, and if the
accused has not been apprehended,
a lawyer associated with the prosecution may release any information
necessary to aid in his apprehension
or to warn the public of dangers he
may present;
(2) The existence of contents of
any confession, admission, or statement given by the accused, or the
refusal or failure of the accused to
make any statement;
(3) The performance of any examinations or tests or the accused's
refusal or failure to submit to an examination or test;
(4) The identity, testimony, or
credibility of prospective witnesses,
except that the lawyer may announce
the identity of the victim if the announcement is not otherwise prohibited by law;
(5) The possibility of a plea of
guilty to the offense charged or a
lesser offense;
(6) Any opinion as to the accused's guilt or innocence or as to the
merits of the case or the evidence in
the case.
The foregoing shall not be construed to preclude the lawyer during
this period, in the proper discharge
of his official or professional obligations, from announcing the fact
and circumstances of arrest (including time and place of arrest,
resistance, pursuit, and use of
weapons), the identity of the investigating and arresting officer or
agency, and the length of the investigation; from making an announcement, at the time of seizure of any
physical evidence other than a confession, admission or statement,
which is limited to a description of
the evidence seized; from disclosing
the nature, substance, or text of the
charge, including a brief description
of the offense charged; from quoting
or referring without comment to
public records of the court in the
case; from announcing the schedul-

ing or result of any stage in the judicial process; from requesting
assistance in obtaining evidence; or
from announcing without further
comment that the accused denies the
charges made against him.
During the trial of any criminal
matter, including the period of selection of the jury, no lawyer associated
with the prosecution or defense shall
give or authorize any extrajudicial
statement or interview, relating to
the trial or the parties or issues in the
trial, for dissemination by any means of public commu~cation,except
that the lawyer may quote from or
refer without comment to public
records of the court in the case.
After the completion of a trial or
disposition without trial of any
criminal matter, and prior to the imposition of sentence a lawyer associated with the prosecution or
defense shall refrain from making or
authorjzing any extrajudicial statement for dissemination by any means
of public communication if there is
a reasonable likelihood that such dissemination wiU affect the imposition
of sentence.
Nothing in this rule is intended to
preclude the formu1a:ion or application of more restricted rules relating
to the release of information about
juvenile or other offenders, to
preclude the holding of hearings or
the lawful issuance of reports by
legislative, administrative, or investigative bodies, or to preclude any
lawyer from replying to charges of
misconduct that are publicly made
against him.
(d) In a widely publicized or sensational case, the Court on motion
of either party or its own motion,
may issue a special order governing
such matters as extrajudicial statements by parties and witnesses likely to interfere with the rights of the
accused to a fair trial by an impartial jury, the seating and conduct in
the courtroom of spectators and
news media representatives, the
management and sequestration of
jurors and witnesses, and any other
matters which the Court may deem
appropriate for inclusion in such an
order. Such a special order might be

addressed to some or all of the following subjects, among others:
(1) A proscription of extrajudicia1 statements by participants in the
trial, including lawyers, parties, witnesses, jurors, and court officials,
which might divulge prejudicial matter not of public record in the case.
(2) Specific directives regarding
the clearing of entrances to and hallways in the courthouse and respecting the management of the jury and
witnesses during the course of the
trial to avoid their mingling with or
being in the proximity of reporters,
photographers, parties, lawyers, and
others, both in entering and leaving
the courtroom, and courthouse, and
during recesses in the trial.
(3) A specific direction that the
jurors refrain from reading, listening to, or watching news reports
concerning the case, and that they
similarly refrain from discussing the
case with anyone during the trial and
from communicating with others in
any manner during their deliberations.
(4) Sequestration of the jury on
motion of either party or the Court,
without disclosure of the identity of
the movant.
(5) Direction that the names and

addresses of jurors or prospective
jurors not be publicly released except
as required by stamte, and that no
photograph be taken or sketch made
of any juror within the environs of
the court.
(6) Insulation of witnesses from
news interviews dnring the trial
period.
(7) Specific provisions regarding the seating of spectators and
representatives of news media, including:
a. An order that no member of
the public or news media representative he at any time permitted within the bar railing;
b. The allocation of seats to
news media representatives in cases
where there are an excess of requests, taking into account any pooling arrangement that may have been
agreed to among the newsmen.
(3) All court personnel, including
among others, marshals, deputy
marshals, court clerks, bailiffs, law
clerks and court reporters shall he
prohibited from disclosing to any
person, without autorization from
the Court, information relating to a
pending criminal case that is not part
of the public records of the court. In
addition, information concerning ar-
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guments and hearings held in chambers or otherwise outside the
presence of the public shall not be
divulged, and such personnel shall
not discuss any case on trial with the
attorneys or anyone else, and they
shall refrain from criticizing any jury
verdict or court decision.
In addition, the Justice Department
Guidelines found at 28 C.F.R. 50.2
provide:
(a) General. (1) The availability to
news media of information in criminal and civil cases is a matter which
has become increasingly a subject of
concern in the administration of
justice. The purpose of this statement
is to formulate specificguidelimes for
the release of snch information by
personnel of the Department of
Justice.
(2) While the release of information for the purpose of influencing a trial is, of course, always
improper, there are valid reasmfor
making available to thepublic information about the administration of
the law. The task of striking a fair
balance between the prbtection of individuals accused of crime or involved in civil proceedings with the
Government and public understandings of the problems of controlling
crime and administering government
depends largely on the exercise of
sound judgment by those responsible for administering the law and by
representatives ofthe press and other
media.
(3) Inasmuch as the Department
of Justice has generally fulffled its
responsibilities with awareness and
understanding of the competing
needs in this area, this statement, to
a considerable extent, reflects and
formalizes the standards to which
representatives of the Department
have adhered in the past. Nonetheless, it will be helpful in ensuring
uniformity of practice to set forth the
following guidelines for all personncl of' the Dcpartmcnt of ice.
(4) Uecausc of thc difficultv and
impo%nce of the questions'they
raise, it is felt that some portions of
the matters covered by this state34 VOICEfor the Defense / December 1986

ment, such as the authorization to
make available Federal conviction
records and a description of items
seized at the time of arrest, should
be the subject of continuing review
and consideration by the DepatZment
on the basis of experience and suggestions from those within and outside the Department.
(b) Guidelinesto criminal actions.
( 1 ) These guidelines shall apply to
the release of inforimtion to news
mediafrom the time a person is the
subject of a criminal investigation
until any proceeding resulting ?om
such an invesiigation has been terminated by trial or ofhenvise.
(2) At no time shall personnel
of the Department of Justicefurnish
any statement or information for the
purpose of influencing the outcome
of a defendant's trial, nor shall personnel of the Depaament furnish any
statement or information, which
could reasonably be expected to be
disseminated by means of public
communication, if snch a statement
or information may reasonably be
expected to inience fie outcome of
a pending or future trial.
(3) Personnel of the Department
of Justice, subject to specific limitations imposed by law or court rule
or order, may make public the folloiuing information:
(i) The defendants's name, age,
residence, employment, marital status, and similar background information.
(ii) The substance or text of the
charge, such as a complaint, indictment, or information.
(iii) The identity of the investigating andlor arresting agency and
the length or scope of an investigation.
(iv) The circumstances immediately surrounding an arrest, including the time and place of arrest,
resistance, pursuit, possession and
use of weapons, and a description of
physical items seized at the time of
arrest.
Disclosures should include only
incontrovertible, factual matters, and
should nof include subjective observarions. In addition, where background information or information

relating to the circumstances of an
arrest or investigation would be
highly prejudicial or where the
release thereof would serve no law
enforcement function, such information should not be made public.
(4) Personnel of the Department
shall not disseminate any information concerning a defendant's prior
criminal record.
(5) Because of the particular
danger of prejudice resulting from
statements in the period approaching
and during trial, they ought strenuously to be avoided during that period. Any such statement or release
shaU be made only on the infrequent
oceasion when circumstances absolutely demand a disclosure of information and shall include only
information which is clearly not
prejudicial.
(6) The release of certain types
of information generally tends to
create dangers of prejudice without
serving a significant law enforcement function. Therefore, personael
of the Department should refrain
from making available the following:
(i) Observations about a defendant's character.
(ii) Statements, admissions,
confessions, or alibis attributable to
a defendant, or the refusal or failure
of the accused to make a statement.
(iii) Reference of investigative
procedurm such as fingerprints,
polygraph examinations, ballistic
tests, or laboratory tests, or to the
refusal by the defendant to submit to
such tests or examinations.
(iv) Statements concerning the
identity, testimony, or credibility of
prospective witnesses.
(v) Statements concerning evidence or argument in the case,
whether or not it is anticipated that
such evidence or argument will be
used at trial.
(vi) Any opinion as to the accused's guilt, or the possibility of a
plea of guilty to the offense charged,
or the possibility of a plea to a lesser offense.
(7) Personnel of the Department
of Justice should take no action to
encourage or assist news media in
photographing or televising a defen-

dictments and trials, and in the process,
perform a balancing act in order to ensure
that the accused is accorded a fair trial.
The real problem is that some prosecntors are really public performers who
gravitate to the limelight and absolutely
cannot control themselves, given the
presence of the news media. The problem
is heightened once the prosecutor does
make such public pronouncements. The
prosecutor gets the initial press and tbereafter, people don't pay as much attention
to any responses as they did to the initial
blast,
I think very few really believe that such
prosmution tactics as the issuance of a
press release are utilized to educate the
public. They are really prosecution stunts
to gain an advantqge and win the case
down the line. The point is to poison the
well.
The wealth of information that a prose
cutor can feed the news media may include
statements made by the accused or by a codefendant or by a state's witness; various
evidence seized, particularly evidence the
admissibility of which is open to serious
question; extraneous offenses which may
have been "cleared" by the arrest of the accused; prior criminal record of the accused; that the accused up to a point had
been attempting to "plea bargain" his way
out of a bad situation; that the accused took
but flunked the polygraph examination or
a breath test; or a narration of the facts of
the case expected to be proved by the
prosecution. This is probably only a very
short list and is not all inclusive of what
damage can be done if a prosecutor really
puts his or her mind to it.
What remedies are currently available?
The Canons of Ethics surely should cover
the situation but probably will not form the
basis of a motion to hold the prosecutor in
contempt. The StateBar might hold a hearing long after the accused becomes the
convicted felon, courtesy of such prosecution antics.
What about the institution of strong local
rules prohibiting public statements by
prosecutors and defense attorneys to the
news media, such as thosein place, apparently, in San Antonio, at least in Federal
Courts? But why the emphasis on "local
N~S"?
Another alternative is to petition the
Ostensibly, the goal is to insure some Court for a "gag order." However, isn't that
degree of public coverage of arrests, in- closing the barndoor a little late, and only
dant or accused person being heldor
transported in Federal custody.
Deparlmental representativesshould
aot make available photographs of a
defendant unless a law enforcement
function is served thereby.
(8) This statement of policy is
not intended to restrict the release of
information concerning a defendant
who is a fugitive from justice.
(9) Since the purpose of this
statement is to set forth generally applicable guidelines, there will, of
course, be situations in which it will
lit the release of information
which would not be prejudicial under the particular circumstances. If
a representative of the Department
believes that in the interest of the fair
administration ofjustice and thelaw
enforcement process information beyond these guidelines should be
released, in a particular case, he
shall request the permission of the
Attomey General or the Deputy Attorney General to do so.
(c) Guidelines W civil actions. Personnel of the Department of Justice
associated with a civil action shall
not during its investigation or litigation make or participate in making
an extrajudicial statement, other than
a qnotation from or reference to public records, which a reasonable person would expect to be disseminated
by means of public commnnication
if there is a reasonable likelihood that
such dissemination will interfere
with a fair trial and which relates to:
(1) Evidence regarding the occurrence ar transaction involved.
(2) The character, credibility, or
criminal records of a party, witness,
or prospective witness.
(3) The performance or results
of any examinations or tests or the
refusal or failure of a party to submit to such.
(4) An opinion as to the merits
of the claims or defenses of a party,
except as required by law or administrative rule.
(5) Any other matter reasonably
likely to interfere with a fair trial of
the action.

-

after the damage has been done.
It would seem that appropriate rules as
to trial publicity and public statements by
prosecutors and defense counsels should be
formulated stale-wide. It should not make
any differencewhere the violation actually
takes place. Such prosecution tactics
should be soundly condemned without exception in every locale in Texas.
Mr. Butts has been one of the first to
suggest that this is an area in which we can
amend the Texas Code of Criminal Procedure, and insert appropriate sanctions to
enforce the prohibitions. The real bottoml i e is that the practice of public statements
andlor press releases should be prohibited,
regardless of whether utilized by a prosecutor or a defense attorney. We should be
stifling the grandstanding tactics and encouraging professionalism within the
criminal justice system, that is, assuming
the objective is to insure a fair and public
trial to the accused.
The Motion for Special Order of Protection which Mr. Butts fded and the Order
which United States District Judge William
S. Sessions, Chief Judge of the Western
District, entered are set out below in full:

UNITED STATES OF

)

hMEBlCA
VS.
A
B

)
)
)

C

)
)

D

CRIMINAL NO. SA-86CR-

1

TO THE HONORABLE JUDGE OF
SAID COURT:
COME NOW B, C, D, three of the
Defendants in the aboveentitled and numbered cause, by and through their attomeyof-record CHARLES D. BUTTS, and
respectfnlly file this motion for special
order of protection against extrajudicial
statements and press releases (as above
described in the title hereof), this motion
being fled pursuant to Local Rule 200-5
(d) on page 21 of such Local Rules of this
District, and for such motion respectfully
moves as follows:

I.
First, the Defendants refer the Houora-
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ble Court to Exhibits A and B attached
hereto, and ask that they be incorporated
into this motion for all purposes the same
as though repeated in their entirety here.
Exhibit A is a copy of a press release issued by the U S . Department ofJustice and
the US. Attorney for the Western District
of Texas in the instant case, being dated
the 18th of September, 1986 (a Thursday,
the date of the arrest of these Defendants).
The press release speaks for ibelf and
shows better than this counsel can relate
the violations of Local Rules 200-4 and
200-5, as well as of DR7-107 of the Code
of Professional Responsibility of the State
Bar of Texas (such Code being made applicable to lawyers practicing in this Districk by Local Rule 200-4).
Exhibif B is a copy of a similar press
release issued by this same U.S. Attorney's
office of the Western District of Texas in
Cause #CR-86-CR-94 in United States of
America vs. Victor Fred F e u d in the
Waco Division of the Western District,
such case involving a "sealed indictment"
the same as in the instant case. Erhibit 6
also shows flagrant violations of the above
cited Rules of Conduct, and is included in
this motion in order further to demonstrate
for the Conn the emerging and escalating
practice of issuing press releases at the time
of and even before the unsealing of indictments in the Western District, resulting in
widespread and unfair publicity throughout the district via television, newspaper
and radio to the prejudice of the rights of
due process of law and of a fair trial of the
defendants herein and any and all other
defendants who may be the brunt of such
press release tactics.

II.
Inthe instant case, the press release was
issued on September 18, 1986, according
to the understanding of the undersigned
counsel for Defendants, even before the
unsealing of the indictment in this Cause;
in any event, regardless of the date and
time of its issue the press release violates
several of the prohibitions against publicity and extrajudicial statements as prohibited by the Local Rules and both the
ABA and State Bar Codes of Professional
Responsibility. In support of this motion
the Defendants have included a brief setting forth the Rules and law applicable to
the subject matter before the Honorable
Court, to which attention is respectfully

referred.

m.
By way of respectful suggestions to the
Court of the lengths to which the matter
of press release may go unless immediately
and forcefully curbed by the Court, in the
event such press releases are to continue
then, it is reasonable to assume that in
retaliation and in order to ensure due
process of law and to ensure that both sides
of the "story" are put before the news media it may well result in defense counsel
and/or public relations people speaking on
behalf of the Defendants (in order to circumvent the Local Rules as relates to Attorneys making public statements) issuing
counter-press releases and so on. Unless
sanctions are levelled upon the U S . Attorney's Office and unless this pmctice is
immediately stopped, this may well result,
and it is respectllly suggested that it
would be unfair and against due process
and fundamental fairness were this Court
to issue sanctions against Defense counsel
but NOT against the United States
representatives.

N.
By way of further observation, it is suggested that when the Government through
the means of press releases spews out all
of the venom contained in the attached Exhibits A and B such goes out over the entire State and eertaidy the entire Western
Division, and more particularly the San
Antonio Division, Waco Division or wheeever the press release may be publicized.
This gives the Government a very, very
unfair initial 'lick" against Defendants that
cannot be overcome. It goes without saying that the number of times that either
United States Attorneys, A~sistantU.S.
Attorneys or other Governmental spokesmen are sanctioned or chastized or otherwise "brought up short before the bench"
as compared with what happens to a hapless defense attorney who would deign to
violate sanctionable d e s would not fill a
thimble-thus, the unfairness; thus, the untenable position both defendants and their
counsel are faced with under such circumstances as presently exist and that appear
to heundergoing geometric progressions.

v.

Specifically, the following statements
contained in the press reIease (Exhibit A)
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issued in the instant case are direct violations of the Local Rules cited a8 well as
of DR7-107 of the Code of Professional
Responsibility, and Defendants here quote
from the release:
(1) 'The organization was based in
San Antonio and operated by A and
B"
(2) T h e organization, run by A
and B, specialized in the smuggling
of Dominican nationals that would
travel from. .
(3) "The ABCD organization
would arrange to smuggle the
Dominicans across the U.S.-Mexico
border.. . ."
(4) "The Dominicans paid $4,000$6,000 each to be smuggledthrongh
the ABCD 'pipeline'. . ."
(5) "Documents reflect that the
ABCD's received over $80.000."

. ."

.

VI.
Attached to Exhibif A is a news article
out of the San Antonio Light newspaper
dated September 20, 1986, whieh is incorporated here by reference, which such article written by veteran and accurate news
writer Mr. John Tackett summarizes the
problem the subject of this motion very
well, and accurately quotes the applicable
rule (at least one of them) violated by the
press releases and other public statements
made in this and in the Feaze11 case (in
Waw).
In connectionwith Mr. Tackett's article,
where he mentions the radio broadcasts
played on WOAI radio on Friday, September 19, 1986, regarding the instant case,
the undersigned counsel has asked WOAI
for transcripts of those broadcasts,
however, they have not as of the filing
hereof been received. When such are
received they will be forwarded to the
Honorable Court as additional Exhibits in
support of this motion.
As this counsel recalls the broadcasts
contained the voice of a spokesman or
woman for either the U.S. Attorney's
office or the Immigration and Naturalization Service; in any event the radio broadcasts ran commencing as early as 6 AM
and ran all day long on that station, and
this counsel is reasonably sure that it ran
on other stations throughout the San Antonio Division as well. The broadcasts
repeated the statements contained in the

press release (i.e., Exhibit A) and repeatedly mentioned Colonel B's name and his
Air Force status, all to the further
prejudice of his rights of due process of
law, fundamental fairness, and to the continued violation o£ the Local Rules and
Code of Professional Responsibility.
VII.
It is respectfully suggested to theHonorable Court that on the 27th of September,
1986 (this Friday) the Texas Criminal
Defense Lawyers Association (aka
TCDLA) Executive Committee and entire
Boaid of Directors is meeting in McAllen,
Texas, to consider proposed legislation;
current problems facing the Bench and
Bar; other matters that touch upon the fair
administration of justice. It happens that
the undersigned counsel is President-elect
of TCDLA, and it is considered of vital
importance to the administration of justice
that the matter of the press releases and extrajudicial statements made by prosecutors
such as were made here and in the case in
Waco be taken up, considered and discussed at such meetiug(s). Hopefully,
some positive suggestions may come out
of such meeting(s) in order that this situation may he brought "back to earth." This
counsel will seek a resolution from the
TCDLA Board of Directors regarding this
matter in hopes that the Honorable Court
may mognize that the continuing of these
practices by the Sustice Department and the
Justice Department would NOT be in the
best interest of the true and fair administration of justice.
PRAYER
WHEREFORE, PREMISES CONSIDERED, the Defendants B, C and D,
respectfully PRAY that the Honorable
Court either conduct a hearing hereon or,
in the alternative, after examining this motion and the Exhibits A and B attached, as
well as the law and rules cited in the accompanying brief, issue a special order
governing the issuance of press releases by
the United States Attorney and the Justice
Department as well as such other Governmental agencies and/or Public Relations
spokesmen as may he in violation of the
LocalRules and of the Code of Professional
Responsibility of the State Bar of Texas as
well as of any American Bar Association
Rules. In connectionwith such special order
these Defendants respectfully request that

the Court's Order be appropriatdy filed of
record and that some sort of order or Ietter be issued in order that all attorneys and
prosecutors may be made fully aware that
further similar conduct will not be tolerated by the Courts in the Western District
of Texas.
Respectfully submitted,
CHARLES D. BUTTS
State Bar #03543000
120 Villita Street
San Antonio, Texas 78205
(512) 223-2961 or 223-2941
ATTORNEY FORB, C & D

CERTIFICATE OF SERVICE
A true copy of the above MOTION FOR
SPECIAL ORDER, as well as of proposed
ORDER and BRIEF IN SUPPORT OF
MOTION, was this 23rd day of September, 1986, hand delivered to the office of
the U.S. Attorney.
CHARLES D. BUTTS
EXHIBIT "A"

PRESS RELEASE
FOR IMMEDIATE RELEASE

The United States Attorney for the
Western District of Texas announced today the indictment and arrest of individuals in San Antonio, Texas, and Eagle Pass,
Texas, who were involved in a largescale
alien smuggling organkation that specialized in the illegal smuggling of persons
from the Dominican Republic. The organization was based in San Antonio and operated by A and B. B is a Lieutenant CoIonel
in the United States Air Force stationed at
Fort Sam Houston, Texas. He is the Chief,
Air Force Branch, Military Science Division, Academy of Health Sciences. Also
indicted were the B's son, D, an acwuntant, and their daughter, C.
The organization, run by A and B, specialized in the smuggling of Dominican nationals that would travel from the
Dominican Republic to Panama, Costa
Rica, Guatemala, and Mexico where the
ABCD organization would arrange to
smuggle the Dominicans across the US.Mexico border near Eagle Pass and Laredo, Texas. The Dominicans paid $4,000$6,000 each to be smuggled through the
ABCD's "oioeline." Documents reflect that
the ABCDH
received over $80,000.
The investigation of the organizationhas
been a thirteen-month joint investigation
by special agents of the Immigration and

CATHY E. BENNETT & ASSOCIATES, INC.
Pioneers in the field of Jury and Triul Consulting
Proudly Announces the Association of

JEFPREY B. SMITH, M.A.
Consultants for thirteen years to the nation's
civil & criminal trial attorneys with:

Community Surveys
Voir Dire Questions
Trial Preparation

Jury Selection
Expert Testimony
Trial Research

1017 Rutland Street
Houston, Texas 77008
(7131 864-1113
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Naturalization Service, U.S. Border
Patrol, the Air Force Office of Special Investigations, and U S . Department of
State.

Ne~vsRelease Sets Of
Rap in Smuggling Case
by John Tackett
9/20/86
Attorney Charles Butts said he will file
a formal protest with Chief U S . District
Judge William Sessions Monday accusing
U.S. Attorney Helen Eversberg of violating a federal court rule against trying cases
in the media.
Butts, who represents B in an undocumented alien smuggling case, said
Eversberg improperly issued a news
release that indicated his client was guilty.
Thursday, Eversberg issued a release
regarding thecase against B, his wife and
two adult children in conjunction with the
unsealing of an indictment against the
family.
"More and more they're holding press
conferences when an indictment is unsealed," Butts said Friday, "Our (defense
attorneys) hands are tied, and I'm going to
d o something about it."
Also Friday, an Air Force spokesman
said B had been placed on a paid 30-day
leave that began Thursday, the day after
B and his family were arrested at their
Universal City home by immigration
officials.
Referring to Eversberg's news release,
Butts said rules of the Western District of
Texas that apply to defeqse lawyers making statements about their clients' innocence also should apply to prosecutors
talking about the suspects' guilt.
Sessions refused to comment.
However, local rules adopted by Sessions and his fellow judges state in part:
"It is the duty of the lawyer not to release
or authorize the release of information or
opinion for dissemination by any means of
public communication, in connection with
endimg or imminent criminal litigation with
which he is associated, if there is a reasouable likelihood that such dissemination will
interfere with a fair trial or otherwise
prejudice the due administration of
justice."
Butts said he heard a news release being read over the radio as he drove to
Waco Friday morning on business.

He said it stated as fact that the B family
got more than $80,000 for smuggling nationals from the Dominican Republic.
"I got sick of hearing it," he said. "It's
in violation of the canons of judicial ethics
as well as the local rules."
The release prepared by Eversberg stated, in part:
'The United States attorney for the
Western District of Texas announced today the indictment and arrest of individuals in Sau Antonio, Texas, and Eagle Pass.
Texas, who were involved in a large-scale
alien smuggling organization that specialized in the illegal smuggling of persons
from the Dominican Republic.
'The Dominicans paid $4,000 to $6,000
each to he smuggled through the ABCD's
'pipeline.' Documents reflect that the
ABCD's received over $80,000."

E
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PRESS RELEASE
McLennan County District Attorney
Victor Fred Feazell, 35, was arrested at
9:22 a.m. today by agents of the Federal
Bureau of Investigation and officers of the
Department of Public Safety on charges of
conducting, and conspiring to conduct, his
office as an enterprise engaged in a pattern of racketeering activity from 1983 to
the present in violation of the Racketeering Influenced and to Corrupt Organizations Act, (RICO). The charges are based
on a sealed indictment returned yesterday,
September 16, 1986, by a federal grand
jury sitting at Austin, Texas. The indictment, which was unsealed upon Feazell's
arrest, charged that the pattern of racketeering activity in which FeazeU engaged
included the acceptance of bribes offered
by defense attorneys to influence his handling of criminal cases referred to his
office by various state and local law enforcement agencies.
The twelve-count indictment also
charges that Feazell defrauded the citzens
of McLennau County of their right to his
loyal, honest and faithful services and to
have the affairs of his office conducted
honestly, fairly and free of comptlon, collusion, bribery and fraud by taking money
to influencethe handling of criminal cases
and matters. This scheme to defraud, was
further carried out by the fraudulent closing or dismissal of cases, the f h g of false
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sworn statements of contributions and expenditures of a candidate for pnbIic office,
the filing of false documents with the court,
and the false and fraudulent mailings of
Reports of Case Disposition to various law
enforcement organizations. Counts 3
through 12 of the indictment charge fraud
by mail in that, in furtherance of this
scheme the defendant, Feazell, caused certain Reports of Case Disposition to be
mailed to various law enforcement agencies which prolonged the life of the fraud
scheme.
The racketeering count of the indictment
charges defendant Feazell with fourteen
racketeering acts of state bribery violations
between May 29,1984 and April 10,1985.
The indictment alleges that Feazell instructed certain lawyers to increase legal
fee$ charged to clients, a portion of which
would in turn be passed to Feazell who
would then, in the performance of his official duties, close or dismiss or otherwise
influence the disgosition of cases in return
for the bribe money.
If convicted, the defendant Feazell may
be sentenced up to twenty years in prison
andfor a $250,000 fme or double the
pecuniary gain derived from the offense,
for each of the two racketeering counts,
and up to five years in prison andlor
$1,000 for each of the ten mail fraud
counts, for a total of a maximum of 90
years in prison andlor a maximum fme of
$560,000 and restitution.
In addition, the indictment seeks forfeiture of all monres and payments paid
directly or indirectly to Feazell by defense
attorneys and other persons in violation of
theRICO statute; all payments received by
Feazell as salary, compensation, pension
rights, benefits as Criminal District Attorney of McLennan County; and any other
interests in property or moniesacquired by
him as proceeds obtained directly or iudirectly from the racketeering activity.
The indictment was returned after a
lengthy joint investigation by agents of the
Federal Bureau of Investigation, Internal
Revenue Service and the Texas Department of Public Safety.
HELEN MILBURN EVERSBERG
United States Attorney
JOHN W. DALSEG
Special Agent in Charge
FBI

DWI Practice Gems
DWI and the Late Night Telephone Call- Protecting
the Client and the Attorney-Client Privilege
by J. Gary Trichfer

createdby DWI offenders have caused the
DWI penalty anty to go up. Once found
guilty of a DWI, the convietion always remains on the offender's record. No longer
can the DWI offender be placed on
deferred adiudication pmbationwhere the
case is dismissed upon successful completion of his probationary terms and conditions. In fact, all DWI convictions,
whether probated or not, are now final
convictions. And by the way, don't forget
that upon conviction,.the DWI offender is
also required to pay an automobile insurance surcharge.

Introduction
It is eleven o'clock p.m., the house lights

am all off, your young children arc already
asleep, and you and your spouse havejust
crawled under your bed's eoves, and, the
telephone rings.One ring, two rings, three
rings, yon r w h for the phone and piek it
up. As you hold it to your ear, yon wonder
who would be calling at such a late houryou say "hello."
Surprise! It's your answering service or
it's a direct call from someone personally
important to yon who knows your unlisted
number. Indeed, it is your oldest son or
daughter, your brother or your sister, your
law partner, or, it's your most valued client
calling for himself or for someone personally close to him.
Immediately, your brain trys to reactivateitself fromits sleep mode and you ask
"What's wmng?" The answer, says the
caller in a distress voice, "I'm under arrest
for driving while intoxicated" or 'My child
has been arrested for driving while intoxicated." Then asks the caller, "What do I
do?" Your sleepy brain responds: "S-f"
and "that%a good question, what do I do?"
If you continue readiag this article, you
will know exactly what to do. However,
if you do not, and you do not know the answer to your question, then it is advised
younever divulge to your late night caller
this article was in your hands and that you
failed to read it as they will be somewhat
upset with you.

Understanding the Penalties
of the Criminal Offense of
Driving While Intoxicated
Driving while intoxicated (DWI) is a
serious crime in Texas. A conviction for
a plain manilla DWI carries with it, for
first-time offenders unless it is pmbated,

What is D m ?
The offense of DWI occurs where a person drives a motor vehicle while "intoxicated" in a public place. Sounds simple,
J. Gary Trichter is aparmer in the law it's not1 First of all, you should note that
jirrn of Malleft, Trichter Br Brann in no mental state, i.e., intentionally, knowHouston, Teras. He is co-author af the text ingly, recklessly or negligently, is required
entitled Texas Drunk Driving Law and for a person to commit a DWI offense.
also ivrites ihe monthly colrrmn entitled
Genetally, the key focal point in a DWI
"DWIPracficeGemUinthe Voice for the case centers upon the element "intoxieaDefense.
tion." It is very important to understand
In addition, he wa.v rhe topic speaker for that "intoxication" does not equate to
I) Wlfor the 1986 Advanced Criminul L L I ~ "drunk." For example, one can be intoxiCourse. Mr. Trichter has also written cated but not drunk. Further, for one to
manyjournal amkles and has taught as an he. drunk he has to be intoxioated.
adjunct professof' of law at SoMh Taus
"Itltoxicatted"has been statutorily defined
College of Law and at the Univer8ity of in two ways. First, aperson can be intoxHouston Law Center.
icated where he had lost the 'bormal use
of his mental and physical faculties" while
he was driving. Second, a person can be
a rnirlirn~crnof three days in jail and a $100 intoxicated where he had an "alcohol confine. It also mandates a minimum suspen- centration of .lo or mure" in his blood,
sion of the offender's driver's license for breath or urine while he was driving. Note
90 days. On the other side of the punish- also that .lo at the time of driving is conment coin, the maximum punishment could clusive of intoxication even if there was no
be two years in jail, a $2,000 fine, and a impairment. Here, too, it is important to
note that a person can be intoxicated from
one yea13 driver's license suspension.
Political action groups suchas "Mother's the use of alcohol, drugs, a controlled subAgainst Drunk Drivers" and a growing stance or any combination thereof.
cmrinued on page 41
awareness by our society of the problems
I
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Ex Parte Stgphen RUSSELL_. No. 6 9 . 5 7 4 -- Writ of Habeas Corpus.
Relief Granted --Judge Onion; Judge White concurs in result
November 5, 1 9 8 6
FUNDAMENTALLY DEFECTIVE INDICTMENT RENDERED VOID A PRIOR ROBRERY
CASE USED AT PENALTY STAGE. NOTWITHSTANDING LACK OF PROPER
OBJECTION -- ERROR NOT HARMLESS:
The rule seems to be that if
the prior conviction was based unon a fundamentally defective
indictment, which in turn would mean that the trial court did not
have jurisdiction, the judgment in said prior conviction and for
enhancement is subject to attack, even an 11.07 attack. Perhaps
a different situation exists if the defendant attacks a prior
conviction used for enhancement on the ground that it is void
Ex Parte
because the defendant ws indiqent and without counsel.
659 S.W.2d 4 3 4 .
-White
_
1

The court next assessed harm and found that this robbery
conviction was one of five prior convictions but that the others
involved - two for possession of marijuana, one for attempted
burglary and one for burglary;
and that during jurv arguments,
prominence was given to the prior robbery conviction and the
prosecutor urged the "ascending scale of violence" type argument.
The jury set punishment at 5 0 TDC. TCA found that there was a
reasonable
pinsibilitv
that
the evidence
complained
of
contributed to the punishment.

AS

TO

ALLEGATION THAT PROSECUTOR SUPPRESSED

MATERIAL

EVIDENCE
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DURING THE AGGRAVA TED ROBBERY TRIAL:
Where applicant acutally
knew the facts wh ich were allegedly withheld, he cannot seek
relief on the bas is of the state's a1 leged failure to disclose
those same facts.
Means v. State,
- 429 S.W.2d 490. Obviously,
upon retrial, this suppression of evidence claim will resent no
rob l em.

--

Thomas DUNN, No. 69,463
Capital Murder [Death1 Reversed -Judge Teague: Concurring in result: Judges Onion, Davis, Davis,
Clinton, McCormick and Campbell; not-participating: Judge White
November 5, 1986
DEFENDANT'S CONFESSION INVOLUNTARY AS A MATTER OF LAW BECAUSE OF
IMPROPER WARNING:
lnvestiqating police officer realized that he
needed e confession from D to make the case.
D's confession and
a tape recording of an interview with him were admitted into
evidence.
The record apparently is replete with references to
the fact that if D confessed his chances of not aettins the death
penalty increased, etc.
However, the back-breaker is found in the warning given by the
officer to the defendant that his confession could be used "for
and against him".
To warn an accused that his confession might
be used for him holds out an inducement for making the confession
and renders it inadmissible as a matter of law.
Connv. State,
143 S.W.2d 1035; McCain v. State, 141 S.W.2d
613; Oglesh-State, 187 S.W.2d 555. This one fact was not controverted in any
way in the record.
The Court concluded that the officer's
statement to the defendant caused the confession to become
involuntary and thus inadmissible. Mitchell v. State, 458 S.W.2d
630.

Calvin R. BOULDING,
No.
1103-85 -- Sexual Abuse of
Child
Conviction Remanded -- Per Curiam Opinion, Judges Onion and Teague
dissenting
November 12, 1986
NOTE:

CA decision reversing conviction reported at 696
S.W.2d 457

TCA
REFUSES
TO RECONSIDER ITS RULING
THAT
DEFENSE
OF
"PROMISCUITY~' IS UNAVAILABLE TO SAME SEX DEFENDANT AND VICTIM:
CA held that D was improperly denied the defense of "promiscuity"
under the now repealed V.T.C.A.,
Penal Code. Section 21.10(b>.
That statute spicificaily limited Its application to offenses
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where the victim was of the oposite sex from the acussed.
CA
held that such limiting provision was an
unconstitutional
violation of the right to equal protection, and struck the
limiting provfsion.
TCA had previously held that Sec. Zl.lO(b) was not a violation of
equal protection in an opfnion delivered in April 1985. [ B ~ y _ t w I l
v. State,
S.W.2d -- (Tex.Crim.App. No. 711-83, delivered
April 24, 1985. opinion on rehearing delivered on September 24,
19861
Boutwell did not address the constitutionality of the
statute again. TCA declines to do so in this case and remands to
CA for further consideration in light of _Bp_utwell.

RamqnALMANZA,
- No. 1302-85 -- Opinion on Appellant's
aggravated rape conviction affirmed -- Judge Tom Davis;
Judges Clinton, Teague and Campbell concur
November 12. 1986

Cipriano
POR:

NOTE:

This is the original Almanza jury
charge case. PDR follows the remand.
CA decision is found at 696 S.W.2d 282

JURY CHARGE -- OBJECTION INSUFFICIANT TO PUT T/C ON NOTICE AS TO
ALLEGED DEFECT: On remand CA found harm to 0 was "not egregious".
POR was granted to determine whether the CA applied the proper
standard for harm and whether D had properly objected at trial.
D was on trial on two counts of aggravated rape; the aggravating
element in each count. was that submission was compelled by threat
of death to imminently inflicted.
The first count alleged the
threat of death was directed toward complainant; second count
alleged the threat had been aimed at complainant's husband.
T/C
submitted both to jury and D was convicted on second count.
Error in charge occured because the aggravating element in each
count was charged in the disjunctive -- i.e., jury was instructed
to find D guilty of aggravated rape if they found he compelled
submission by force [rape] or if they found he compelled
submission by threat of death [the aggravating element].
With
this charge D could have been convicted of aggravated rape if the
jury believed he was guilty only of rape.
On remand D contended he made a timely and specific objection to
the error and that the "some harm" test should be applled rather
than "eqreglous harm".
D's trial objection was "force" should
not
have been defined.
TCA held that objection bore no
relationship to the objection which should have been made -- that
the
charge
allowed
conviction for
aggravated
rape
in
In addition TCA
circumstances that showed only guilt for rape.
held that these trial objections were based on the incorrect
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premise that the word "force" did not appear in the indictment,
D agrued to TCA that if t/c had sustained his
which it dld.
m have also removed any reference to
incorrect objection, t/c m
In
the term force in other parts of the jury instruction.
absence of a specific objection CAc correctly utiTlzed the
egregious harm test.

Michael Ray WHITSITT v. Honorable Lanny Ramsay,
No. 69,636 -Writ of Mandamus Granted -- Judse White; Judse Campbell concurs
i ng Opinions by Judges
in results , Judge Teague di ssents, ~oncurr
Onion and Miller
November 12, 1986
MANDAMUS -- WHAT ACTION CAN T/C TAKE WHEN D WAIVES RIGHT TO
APPEAL AS PART OF RECOMMENDED SENTENCE?
TCA ORDERS THAT T/C
VACATE ITS ORDER INSTRUCTING THE DISTRICT CLERK TO "HOLD" THE
NOTICE OF APPEAL AND SCHEDULING A "SHOW CAUSE" HEARING TO
DETERMINE WHETHER D SHOULD BE ALLOWED TO APPEAL.
FACTS:
Jury convicted D in two cases of hindering secured
creditor.
In exchange for recommended sentence by state, D
agreed to waive jury assessed punishment and rtght to appeal.
D
waived right to appeal prior to assessment of punishment and then
orally after probation was granted.
T/C followed recommended
sentence.
However, D proceeded to file timely notice of appeal.
T/C directed district clerk to hold notice of appeal in abeyance.
TCA agreed that t/c's action was improper. The plain language of
Article 4 4 . 0 8 V.A.C.C.P. shows that fording a notice of appeal is
a procedural matter that shall "be done by the clerk". Therefore
netther t/c or clerk had any discretion. Mandamus was proper
remedy -- D had no other adequate remedy because his attempt to
appeal had been blocked by t/c and habeas corpus was not
available because D did not have "final conviction" required by
Article 11.07.
CONCURRING OPINION [ONION]:
It is beyond
dispute that TCA has jurisdiction to issue
writ of mandamus.
However, cause would be
best left to C/A to whom appeal was taken and
whose juridiction is involved.
CONCURRING OPINION [MILLERJ: Is concerned
that parties may not realize question of D's
waiver of right to appeal might be contested
in CA before it receives the entire record.
Miller views State as able to file a motion
to dismiss in CA bringing up only that
portion of testimony and statement of facts
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germane to quesiton of appeal waiver.
*

*

X

*

*

R. CASSIAS, No.
629-82
-- Possession of Cocaine
Conviction Reversed: Opinion on Appellant's PDR on Motion for
Rehearing -- Judge Clinton; Judges Onion and Tom Davis concurring
in result, Judges W. C. Davis and White dissenting
November 19,
Timothy
--

1986

NOTE:

TCA's original opinion on D'S
affirmed conviction.

PDR

SEARCH WARRANT AFFIDAVIT -- ALTHOUGH REASONABLE INFERENCES CAN BE
FROM INFORMATION CLEARLY SET OUT IN AFFIDAVIT. REVIEWING
COURT CAN NOT READ IN MATERIAL THAT DOES NOT APPEAR ON ITS FACE:
D araued that affidavit in support of search warrant was
insufficient under state and federal constitutions,
Conviction
was affirmed by El Paso CA in unpublished opinion delivered in
June of 1982, one year before decision in Illinios v. Gates, 462
U.S. 213 (1983) usinq two-prong test of Aggilar v. TB,
378
U.S. 723 (1964) The CA concluded that "cumulative import" of all
the allegations in the affidavit was sufficient.

DRAWN

Relevant parts of the affidavit alleged that:
"A confidential informant who is well known
in the community, a reputable person and who
is gainfully employed and who affaint Csicl
has known for many years to be reliable
person. Affaint [sic] has checked criminal
history
on people
involved
and
shows
evidence the two people involved show the
most recent arrest as Dec. 1979, arrest made
for a dangerous drug and possession of stolen
property.
Surveillance has been set up and
activity is taking place in the garage area,
where these people back their car a1 1 the way
into the garage, where a storage is visibly
seen directly in back of the garaae area.
When Keith Henderson was observed by Affaint
[sic1 on 4-2-80 carrying brick type packages
believed to be marijuana. A plastic tub with
plastic tubeina [sic1 was also observed being
carried into the back yard by one Keith
Henderson.
Informant has also revealed that
Keith Henderson fr~quentsthe place on a
daily bases. This information has been check
out by Affaint rsicl and surveillance began
since March 31, 1980, by Affafnt Csicl. Af-
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Main point of contention during jury argument was identified by
State as a credibility of D's claim he had been stabbed.
To
support of this argument State stressed no knife was found, that
all the blood found at the scene was deceased's rare blood type,
that deceased was so intoxicated [.36"/.]as to have been virtually
defenseless, and that there was no evidence deceased was violent.
Circumstantially State highlighted evidence inconsistent with D's
claim of ignorance of amount of blood and number of wounds
inflicted.
Defense counsel rebutted state's argument. Defense
agreed that the paramount issue for jury determination was
whether D had told the truth in claiming he had been (or at least
reasonably believed he had been) stabbed first.
Although voluntary manslaughter was not necessarily an "after
thought" as it was in Lawrence v. State, 700 S.W.2d 208, 213 the
issue of "sudden passion" was in the TCA's view "quite obvious1y
the least of D's priorities, judging from his presentation of the
evidence
and his argument,
both of which emphasize
the
justification of his conduct under the law of self defense".
CONCURRING OPINION [ONION]:
"sudden passion" was raised.

Does not believe issue of

DISSENTING OPINION [CLINTON]:
Dissents for same reason
stated in Lawrence.
Also takes issue with conclusion
of CA that issue of "sudden passion" was not raised.
Good discussion of evidence for what raises sudden
passion when D testifies he is "scared".

Lyda ARNOLD. No. 404-84 -- Opinion on State's
PDR: Competency
C. Davis; Judge Teague concurs in
Hearing Upheld -- Judge W.
result, Concurring Opinion by Judge Onion joined by Judge
McCormick, Dissenting Opinion by Judge Clinton November 19, 1986
SUFFICIENCY OF EVIDENCE -- WHAT IS THE CORRECT STANDARD FOR
REVIEW OF JURY FINDING AT D'S COMPETENCY HEARING? TCA says that
standard of proof in competency hearing is that incompetency must
be proved by proponderance of evidence. Because standard imposed
identical where D seeks to avold criminal conviction by asserting
affirmative defense of insanity [P.C. Sec. 8.01(a)l standard of
review established in -Guilder,
No. 899-84, delivered November
6, 1985 should be used. When appellate court reviews sufficiency
of evidence in competency hearing, it may only ask whether the
evidence
presented was legally sufficient to support jury
finding. CA must look at all evidence on competency in light most
favorable to jury finding, then determine i f any rational trier
of fact could have found that D failed to prove his defense by
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faint
[sic]
has also observed
several
narcotic users in and out of 724 Del Mar,
staying for brief periods of time."
Also contained in affidavit was statement that D was seen unlawfully possessing marijuana and cocaine by the informant within
past 24 hours, and that Affiant had good reason to believe that
drug was now concealed by D at 724 Del Mar Street.
TCA recognized that search warrant affidavit must be read in
common sense and realistic manner, and that any reasonable
inferences could be drawn from facts and circumstances contained
within its four corners.
However. this
reasons:
1.

affidavit

was not sufficient for

the

f0110~ing

The only information provided by the confidential informant

in affidavit is that sometime within 24 hours of the morning

of

4-4-80

[when affidavit was sworn to] he had seen marijuana and
cocaine apparently in D's possession at an undisclosed location.
Had case been decided under Aguilar there would have been a
problem with the "veracity" prong -- it was not asserted that
informant lacked any criminal record or shown he had given
information in the past that had proved accurate,
Even if total
trustworthiness were assumed on informant's part, his information
alone fails to show contraband could be found at 724 Del Mar
-- neither D nor drugs were in any way connected with
Street
that address.
NOTE:
Assertion that "premises are in the possession
and under the control of D" is not attributed to
informant. It is purely conclusory statement; a source
is not given for it.
2.

Affiant stated he "checked criminal history on two people
for
involved" and found "the most recent arrest as Dec. 1979",
possession of dangerous drugs and stolen drugs. The identity of
the "2 people involved" is not disclosed nor is what they are
allegedly involved in.
Neutral reader is not told by what means
criminal history of these people was checked and whether "most
recent arrest" was for one or both people.
Lastly, neither of
the two people is connected in any way with the home at 724
Del Mar Street -- unless, one of them happens to be Keith
Henderson, a fact not disclosed by the affidavit.
3.
Although affiant states that "surveillance was set up"
does not say where.
While it is not totally unreasonable
believe that it was the home at 724 Del Mar that fact is "by
means selfevident".

4.

Fact

that

"these people" [TCA says presumably may be

he
to
no

"two
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people" alluded to above, although this is not definite] drive
thetr cars all the way into the garage is not conduct which is
unusual on its face. Neither is presence of storage in a garage.
Affidavit does not state that "activity" in the garage area somehow involves storage facility.
5.
Affiant states that on 4-2-80 he observed Keith Henderson
carrring
"brick type packages believed to be
Marihuana".
Affidavit does not state how affiant can identify Henderson; does
not state where Henderson was seen car-rlns t h e packhsesi does nc&
say who believed the packages to be marijuana or the basis for
this belief
[other than the fact that they were brick type].
TCA says significance of plastic tub and tubing Henderson was
seen carrying to the back yard "escapes us".
Common knowledge
does not suggest that sale or ingestion of marijuana or cocaine
calls for the use of these items and affidavit does not set out
information to justify such conclusion as a matter of specialized
knowledqe.
6.
Affiant's observation of "several narcotics users in and out
of 724 Del Mar, staying for brief periods of time" was not
supported by statements of how affiant came by this information
or the basis for his belief that these "several" people were
narcotics users. No showing that marijuana or cocaine are amoung
the narcotics these people are known to use. TCA notes that
although the fact that known narcotic users frequent a place for
brief
stretches of time may be enough to corroborate an
informant's tip, so as to combine to establish probable cause, it
itself
- provide more than a reasonable suspicion that
does not by contraband may be found there.

NOTE:
This case is not one in which TCA was primarily
concerned with evaluating reliability of information
that was hearsay as to the affiant; rather focus was on
whether under the "totality of the circumstances" the
information in affidavit provided "substantial basis"
to support maglstrate's finding.

Jackie GOFF, No. 656-83 -- Murder Conviction Affirmed: Opinion on
Appellant's PDR -- Per Curiam, Concurring Opinion by Judge Onion,
Dissenting Opinions by Judges Clinton and Teague November 19,
1986

NOTE:

CA's

opinion reported at 681 S.W.2d 619

JURY INSTRUCTION -- VOLUNTARY MANSLAUGHTER -- FAILURE TO PLACE
BURDEN ON STATE OF NEGATING SUDDEN PASSION IN THE APPLICATION
PARAGRAPH APPLYING LAW OF MURDER TO FACTS WAS NOT FUNDAMENTAL
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ERROR REFLECTING I'EGREGIOUS HARM":
Jury charge here suffered
from same infirmity as defective charge in ebarrubio. 675 S.W.2d
749 -- it failed to place on State the burden of negating sudden
passion when charge applying law of murder to the facts.
As a
result there exists a "decided likelihood" the jury may have
dispossed of D's case without ever having to consider the sudden
passion issue which, if raised by the evidence, must be refuted
by State beyond reasonable doubt.
TCA found that any "fundamental" error in case was harmless
because evidence failed to support the charge given on voluntary
manslaughter.
D sought PDR on theory that when TCA has found a
fundamental defect in charge, no determination of harm need be
made as a prerequisite to reversal.
Then along comes Almanza,
686 S.W.Zd 157 HELD: because no objection to charge was made at
trial, failure to give jury instruction authorizing conviction
for murder in accordance with Cobarrubio must create "egregious
harm" before reversal warranted.
TCA reviewed record and concluded that, even assuming issue of
"sudden passion arrising from an adequate cause" was raised by
evidence, voluntary manslaughter was an "incidental" theory of
defense, so that the "subtle deletion" of the State's burden of
proof on the absence of sudden passion could not "realisticalIy
be construed to inure to D's egregious harm.
Defensive evidence
here consisted entirely of D's testimony.
Facts show that both D and deceased had been drinkfng heavily
all day.
They initially encountered each other at a pool hall,
where deceased was belligerent.
Later that evening D went to
pick up roommate's girlfriend at bar were she danced.
Deceased
was there, making a pest of himself.
Deceased made statement
indicating he intended to "kill" 0 and jabbed D in ribs with
unspecified blunt object.
Deceased then suggested they go out0 stated he intended to hit deceased with door
side and fight.
as they went through it, but before he could do so, deceased
stabbed him in the Ieg.
Once outside deceased fought with D
companion and D stabbed him.
Deceased then "took off running".
D's brother joined him at the door and the two of them followed
the deceased and D's friend out into a field.
They found the
friend kicking deceased, who was on the ground. D and his friend
then carried the deceased to a ditch across the road.
Later,
when he learned of deceased's death, D feared deceased had bled
to death from the few wounds which he had inflicted, so he ran
away. D never saw his friend with a knife and testified he never
saw a knlfe in deceased's hand.
He was equally persisteant in
his testimony that, once stabbed, he became Dscared". In the
nature of rebuttal evidence State showed that deceased's
blood
could be found on the porch, in the field, in a stripe across the
road, and in the ditch.
State also presented testimony from
deceased's sister that she had never known him to carry or own a
knife. No knife was found at the scene or on deceased's body.

Decembe-r 1986 1 VOICEfor fhe weme SDR-9

Preponderance of evidence.
Facts: Doctor testified that in his opinion D was not competent
to stand trial because she could not help her trial lawyer
conduct defense of her case; he diagnosed D as having "paranoid
schfzophrenia".
D's attorney related that week before hearing,
while he was interviewing D in jail, she began to scream that he
was insane.
Doctor testified that this behavior was consistent
with his diagnosis. Two jail matrons corroborated the occurence.
Against wishes of trial counsel, D testified during competency
hearing -- her testimony was mostly lucid and articulate in view
of TCA.
Primarily D expressed frustration that her case had not
gone to trial and that she had not been afforded a lie detector
test to prove her innocence of the charge that she killed her
mother.
During jury argument defense counsel stated that jury
did not need to believe what doctor said or what matrin said and
that they could conclude D was merely upset.
Reviewing evidence elicited at competency hearing TCA could not
say that .jury's finding that D was competent was irrational.
Considering D's testimony and jury argument of her attorney, TCA
concluded it was "very easy" to see that rational trier of fact
could of given D exactly what she asked for -- a criminal trial
in
which she could have an opportunity to establish her
i nnocence.
CONCURRING
OPINION
[ONION]:
Terming
the
Van
Guilder test the "affirmative defense rationality test"
Onion [joined by McCormickl can not agree wlth its
extension to competency hearings. However both would
agree that evidence was sufficient to support judgment.
DISSENTING OPINION [CLINTON]: Unlfke insanity, penal
code does not identify incompetence as a defense or
affirmative defense.
To utilize the test urged by the
must place the
majority, Article 46.02 V.A.C.C.P.
burden of proof at incompetency hearing on D to prove
incompentency by proponderance; it does not.

-- DWI Conviction
James Benton BASS, No. 714-84
Opinlon on State's PDR -- Judge Clinton; Judge Miller
Dissenting Opinion by Judge Teague
November 19. 1986
NOTE:

Affirmed:
dissents,

Similar issues also addressed in McGinty and Thomas,
both of which were delivered on same date.

EVIDENCE OF D'S REFUSAL TO TAKE A BREATH TEST ADMISSIBLE IN PRE1984 DWI CASES?
TCA ANSWERS YES.
First CA reversed D's
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convictions holding that t/c erred in admitting evidence of his
refusal to submit to breathalyzer test.
CA ruled that state law
applicable at the tlme prohibited this admission and relied on
state authority independent of Fifth Amendment. Dudley v. State.
548 S.W.2d 706.
NOTE:
Tex.Rev.Civ.Stat.Ann., Art. 6701L-5. Sec. 3(9)
presently allows such evidence to be admitted effective
January 1, 1984.
TCA concluded that neither Artlcle 1 , Sec. 10 of the Texas
Constitution or Article 38.22.
V.A.C.C.P.
afforded greater
protection regarding admissibility of refusal evidence than did
Fifth Amendment.
NOTE:
At least four other CAs have held there is no
independent basis in state law for excluding evidence
of refusal to submit to breath test.
They include
Dallas, Texarkana, Houston [lst]# El Paso, and Corpus
@y-i4t.i.
see opinion fctr citatfon to specific cases in
each jurisdiction.
FACTS:
Over D's
objection, officer testified that after
initially agreeing to take a test. D changed his mind and refused
to submit, and did not thereafter request that any test be
administered.

TCA
concluded that any reliance on Article 38.22 is
currently untenable -- refusal of D to submit to breathalizer
test dfd not come about as a result of "custodial interrogation"
for purposes of Article 38.22.
Article 1 . Sec. 10 of the Texas
Constitution is not violated because refusal to submit to a
chemical
breath test for intoxication is not a compelled
communication.
NOTE:
JUDGE CLINTON, who authored maJority opinion
in
filed a dissenting opinion in Thomas delivered
the same day.
DISSENTING OPINION [TEAGUEJ: In addition to reasons
stated in Thomas and McGinty, Judge Teague takes
position that "any jury would draw from a refusal the
adverse inference of conscfousness of guilt, i.e., that
0 refused to submit to a chemical test because he knew
the results would reflect the many drinks he had
taken." equating taking of blood or breath from an
accused to the refusal to give or take such a test !s
nonsencical
because
refusal is, by
definitlon,
communication.
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Michael McGINTY, No. 1058-84 -- DWI Conviction Affirmed: on
Appellant's PDR -- Judge White; Judge Miller dissents. Dfssenting
Opinions by Judges Clinton and Teague
November 19, 1986
JURY CHARGE -- TRIAL COURT ACTION IN DEFINING "REASONABLE DOUBT"
OVER OBJECTION WAS WRONG BUT NOT REVERSIBLE ERROR: TcA held that
t/c erred when it instructed the jury on its definition of
rensnnahle doubt. The charge given reads:
"A reasonable doubt is a doubt based on
reason and common sense. 'A reasonable doubt
is the kind of doubt that would make a
reasonable person hesitate to act in the
conduct of their more serious and important
personal affairs.
Proof beyond a reasonable
doubt
must,
therefore, be of such
a
convincing
character that you would
be
willing to rely and act upon unhesitantly in
those most important of your own affairs."'
D objected to charge. TCA reviewed under Almanra to determine if
there was "some harm" to D. TCA concluded that there was no harm
because erroneous instruction favored D by imposing a greater
burden of proof on state.
PRE-1984 DWI D'S REFUSAL TO TAKE BREATHALIZER TEST ADMISSIBLE:
Like the D in Bass, above, D here at first agreed to take test
but then refused once he was at the booking desk.
D was clearly
in custody at time he refused to take blood alcohol test, but at
time he made this refusal. he had not been warned of his rights.
TCA concludes once again that Art. 38.22, Sec. 3(a)(2)
is
inaplicable since D did not receive the warning of Art. 38.22,
Sec. 2(a).
In addition, officer's inquiry if D would take blood
alcohol test was not an interrogation as "police words and
actions normally attendant to arrest and custody do not constitute interrogation." McCambridge. 712 S.W.2d 499. TCA concluded
that D may not avoid making decision by invoking Fifth Amendment
privilege or prophylactic safeguards of Miranda.
Refusal to
submit to breath test was not result of custodial interrogation.
DISSENTING OPINION [CLINTON]:
While refusal to submit
to taking a blood or breath sample is not a product of
"custodial
interrogation" under Art.
38.22 Judge
Clinton reviews refusal to comply with an official
request to submit to such a test a product of cornpulsion and a "communication" for purposes of the Texas
Constitution, Art. 1 , Sec. LO. Reader is refered to
dissenting oplnion in Thomas filed the same day.

-
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DISSENTING OPINION [TEAGUE]:
Unlike D's in Thomas an8
Bass D here was never given Miranda warnings after he
was arrested or advised of the DWI Sec. 2 ( 2 ) warnings.
Majority relied heavily on South Dakota v. Neville, 59
U.S. 553 (1983) as it did in the majority opinion in
Bass.
Quipping that majority has a "Freudian love for
decisions by the Supreme Court", Judge Teague asks why
majority
does
not discuss opinion
in
B3rkemer
v. McCarty, 14 S.Ct. 3138 (1984) -- Uranda warnings
apply to even misdemeanor traffic offenses.

-

Judge Teague would also have DWI law declared unconstitutional because when accused has refused a request to
give specimen of breath or blood, that act may be
introduced into evidence at his trial; however, there
is no provision providing for jury instruction on that
issue.
Evidence of refusal is not per se probative of the
existence of any fact that is of consequence to
determination of D's guilt.
Thus, refusal evidence is
not properly part of State's case in chief.
It should
become admissible only where it can qualify or disprove
contentions made by D.
Refusal to take a breath test constitutes testimonial
compulsion protected by Art. 1 . Sec. 10 of the Texas
Constitution TCA should adhere to action of Supreme
Court of South Dakota on remand and Neville, and find a
violation of state law.
Dissent stresses that "it is clearly coersive to grant
a suspect a right to refuse while failing aIso to
inform him that his refusal can be used for all
practical purposes, as evidence of his intoxication.

Marvin E. WILLARD,
No. 99-85 -- Murder Conviction Reversed:
Opinion on Appellant's PDR -- Judge Onion; Dissenting Opinion by
Judge White joined by Judges W. C. Davis and McCormick
Novmeber
19,

1986

NOTE:

CA opinion reported at 682 S.W.2d 686.

WIFE WAS INCOMPETENT WITNESS AGAINST HUSBAND IN PROSECUTION FOR
MURDER OF HER ADULT DAUGHTER: Facts: At the time of the offense
Jean Willard was D's wife although divorce proceeding had already
been instituted; divorce was still pending one year after the
offense on day of trial.
D was charged with murder of Lynn
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Pinyozy, Jean Willard's adult, 37 year old daughter by previous
marriage. On he date of he offense Jean Willard and her daughter
went to D's
farm house to remove some of Mrs. Willard's
belongings.
She testified that after she arrived, D took a tea
kettle away from her, hit her and broke her glasses, and then hit
her and Lynn with his fist.
The two women retreated to their
vehicle in the yard.
Acting on D's pleas they returned to house
but D once again attacked them.
He got a gun and shot Lynn who
was in the yard near her vehicle.
Jean Willard also testified
that D forced her to accompany him to New Braunfels, and then to
Austin where she was released later that night.
D asserted self
defense although there was some evidence that his relatives
D objected to Jean Willard's
trial
altered the crime scene.
testimony on the basis that she was his wife and disqualified as
witness for State.
HELD:
--

There is no conflict between Garcia v. S t a g , 573 S.W.2d
12 and Young v. State, 603 S.W.2d 581. Garcia did not hold that
wife is a competent witnesses in any offense involving D where
she, although not the alleged victim in the charging instrument.
is shown to have been subject to an act of assault or violence by
D during the course of the charged offense. Wife in Garcia was a
competent witness under the 'Vninor childw exception of Art.
Young involved a different exception to the
38.11, V.A.C.C.P.
article; there State attempted t.o claim that although wife was
not the named injured party, she was injured when Appellant
Art.
rammed the complainant's car in which she was a passenger.
38.11 exception allowing one spouse to testify against the other
"in any case where an offense involving any grade of assault or
violence committed by one against the other" has no application
where "the wife was not the injured party in the case being
tried."
Trammel-v.-United-States,
445 U.S. 40 (1980) does not effect thls
case because it dealt with the judicial evaluation of a courtmade privilege, and did not deal with a specific statute. As the
Supreme Court noted in footnote 9, Texas was one of eight states
that by statute makes one spouse incompetent to testify against
the other.

TCA also noted that under the new Texas Rules of Criminal
Evidence, Rule 504, effective September 1 , 1986, one spouse may
testify
against another.
This new rule however has
no
applicability to D's case because Art. 38.11 was in effect at
time of trial.
Had that rule been properly applied, there may
have been no conviction and hence no appeal.
Even though in
event of a retrial Jean Willard would be permitted to testify
against D under Rule 104, this fact does not call for affirmance.
DISSENTING OPINION [WHITE]:
While agreeing with the
majority that the recent promulgation of rule 104 is no
justification for affirming D's conviction and should
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not be used before its effective date, dissent would
hold that when the legislature revised the husband-wife
Privilege in 1965 [enactment date of Art. 38.111 it
abandoned the language which mandated that the witness
spouse be alleged as a victim in an indictment or
information.

Fred Kenneth THOMAS,
No. 267-85 -- DWI Conviction Affirmed:
Opinion on Appellant's PDR -- Judge Campbell; Judge Miller
dissents.
Dissenting Opinions by Judges Clinton and Teague
November 19, 1986
PRE-1984 REFUSAL TO TAKE BREATH TEST ADMISSIBLE
IN
DWI
PROSECUTION:
Although the issues here are similar to those
raised in & and McGinty discussed above, with each new author
of the majority opinion, different considerations are brought to
bear In addition, unlike Bass and McGinty the record here shows
that D was informed of his Mirands rights and of some of the
consequences of his refusal to take a breath test [although he
was not told that evidence of his refusal might be used against
him at his trial].
In one ground of error D charged that
admission into evidence of his refusal to provide a breath sample
violated state law.
NOTE:
D asserted the evidence violated Art.
38.22, V.A.C.C.P. and V.A.C.S., Art. 6701L-5 (1977); it
violated his privilege against self incrimination under
Art. 1 , Sec. 10 of the Texas Constitution and Art.
1.05, V.A.C.C.P.; and lastly that it violated his right
I , Sec. 10 of the Texas
to counsel under Art.
Constitution and Arts. 1.05 and 38.22. V.A.C.C.P.
TCA
noted that while these arguments all involve state law,
they present at least three different legal theories in
a single ground of error.
Here D's
arguments are
sufficiently clear for court to address; however by
combining more than one legal theory in a single
ground, D risks rejection on ground that nothing is
presented for review. Brooks, 642 S.W.2d 791
TCA found that claims admission of evidence violated Art. 38.22
and DWI law not preserved for review because they were not the
TCA did agree that objection to
basis of a trial objection.
evidence as violation of state constitutional privilege against
self incrimination was preserved.
CAUTION:
D filed a trial objection prior to
trial in which he stated his reliance on Art. 1, Sec.
10. During trial he made abjection by reference to the
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trial objection, a copy of which is appended to
opinion.
Because t/c accepted the objection in that
form and overruled it, and later gave 0 a contining
objection on that ground, t/judge was obviously aware
of the substance of the pre-trial obJection.
Use of
written trial level objections are very much in vogue
since they enable defense lawyer to direct the court's
attention to substance of complaint without informing
jury of its legal foundation. But be advised under the
majority opinion there may be circumstances where this
practice does not sufficiently preserve error for
review.
Majority notes that Art. 1 , Sec. 10 has been found to be more
Protective than the Fifth Amendment.
Sanchel, 7 0 7 S.W.2d 575
Thus, while the Texas constitutional protection may sometimes "be
comparable in scope to the Fifth Amendment, an independent
examination of the history, the policy, and precedent surrounding
relevant state law is necessary before such a conclusion can be
reached."
Nevertheless TCA rejects 0's claim that Texas Constitution provides a broader scope than Fifth Amendment based on
difference in language -- Fifth Amendment is phrased "to be a
witness against himself" whereas Texas Constitution uses phrase
"to give evidence against himself".
TCA rejects argument that OW1 statute compels 0 to refuse a
Central to
breath sample in violation of Art. 1. Sec. 10.
majority's view is that State could have legitimately "relieved D
of the relative benefit of making such a choice by compelling him
to provide physical evidence".
Instead, State attempted to
influence 0 into providing such evidence with a threat of penalty
for refusing.
Majority found that issue of whether refusal to provide breath
sample violated the right to counsel provision of Art. 1 , Sec. 10
was not preserved for review.
Even though 0 cited to that
Section of the Texas Constitution in his written trial objection
TCA concluded that the citation, given the obvious relevance of
the self incrimination clause in the context of the surrounding
testimony and pre-trial motions, was enough to direct T/C's
attention to the Self Incrimination Clause of Article I. Sec. 1 0
but did not suggest to t/c or O.A. that 0 was also raising the
Right to Counsel Clause of Art. 1, Sec. 10.
TCA found that claim admission of evidence of refusal to provide
breath sample violated 0's right to counsel under Art. 38.22,
V.A.C.C.P. was not preserved because not raised in court below.
NOT ERROR TO REFUSE INSTRUCTION TO JURY ON FACT ISSUE RELATING TO
D'S REQUEST FOR COUNSEL BEING INTERPRETED AS REFUSAL TO PROVIDE
D
BREATH SAMPLE:
Apparently relying on Art. 38.23 V.A.C.C.P.
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sought an instruction rrom I / L which would have ordered jury to
disregard any evidence of his refusal to provide a breath sample.
Such an instruction would have removed the fact question from
There
jury's consideration and so did not fall under Art. 38.23.
was no dispute regarrding the facts surrounding D's
refusal to
give a breath sample.
NOTE:
Because TCA affirmed on statutory grounds.
majority express no opinion whether Right to Counsel
under Art. 1, Sec. 10 of the Texas Constitution
attaches prior to D being formally charged.
DISSENTING OPINION [CLINTON]: Although D's refusal to
take breath test, even if by silence, is not an
exercfse of the right to remain silent, it is an
involuntary expression of a consciousness of guilt.
Judge Clinton would find refusal to submit to a breath
test a violation of Art. 1 , Sec. 10 because it is the
"compelled communication" of a consciousness of guilt
and thus violates D's constitutional right to be free
of compulsion to "give evidence against himself".

David Wayne LABELLE,
No. 1239-85 -- Revocation of Probation
Affirmed: Opinion on State's PDR -- Judge Miller; Concurring
Opinion by Judge Clintion, Dissenting Opinion by Judge Onion
jofned by Judge Teague
November 19, 1986
NOTE:
On original appeal case was reversed by El Paso
TCA reversed decision and
CA at 670 S.W.2d 755.
remanded for consideration of other grounds at 692
S.W.2d 102.
On remand El Paso CA once again reversed
at 698 S.W .2d 738.
MOTION TO REVOKE PROBATION -- TCA ENGRAFTS INDICTMENT RULE OF
ADAMS 707 S.W.20 900 TO THE ADEQUACY OF MOTION TO REVOKE PROBAim PLEADINGS. AND REQUIRES THAT THERE BE A HARM ANALYSIS: D
was originally charged and convicted of burglary of a habitation
Four years
and punishment was assesed at 10 years probation.
later State moved to revoke D's probation alleging that he had
removed and destroyed a government record; T/C revoked and
sentenced D to five years. Prior to hearing D objected to blotion
to Revoke Probation statfng that it fafled to provide adequate
notice.
TCA agreed that reference in Motion to Revoke Probation
to "a government record" was not merely an inadequate discription
but constituted no discription at all.
TCA
However, even though the motion was inadequate, D lost.
adopted the new rule of Adams 707 S.W.2d 900 and applied it to
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wotion
to revoke probation in order to determine whether
D won on issue that motion to
reversible error has occured.
D lost
revoke failed to convey some requisite item of "notice".
on issue of wkether motion provided adequate notice upon which he
could prepare a defense.
As in Adams TCA reviewed entire record
Testimony showed that
for prejudice to D's substantial rights.
counsel at residential treatment center spoke with D about the
government document, which turned out to be D'sfile.
From this
TCA concluded that It is uncontroverted that the identity o f the
government record in question was clear to D. Also of importance
-- D failed to produce any witnesses or evidence on his behalf,
D's attorney did not argue that the act had not occured, but
rather stressed that D had been influenced by peers; and in his
brief D failed to suggest any way in which his ability to prepare
a defense was hampered.

Bernard BECKNELL, No. 59,827 -- Murder Conviction Affirmed
Panel Opinion by Judge McCormick, Concurring and Dissenting
Opinion by Judge Teague
November 19, 1986
James
-

--

NOTE:

This is a penal opinion on direct appeal.

SEARCH AND SEIZURE -- UNDER FACTS OF CASE D'S FATHER COULD NOT
D's
CONSENT TO SEARCH OF ADULT SON'S ROOM IN FATHER'S HOUSE:
father was the home owner; however he testified he was allowed to
go into 0's room only when D was there.
The door to 0's bedroom
was padlocked and D had only key to the lock for past two or
three years.
In addition, he would eat and cook his meals
separate from the rest of family.
Under these facts TCA agreed
that "the third party here did not exercise equal control over
anD equal use of the premises belng searchedw. Because D's
father lacked capacity under these facts to effectively consent
to a search, the search of D's locked bedroom was improper.
Evidence seized was gun dealer's business cards and records
showing D's purchase of two hand guns and ammunition.
TCA held
that error in admitting this evidence was harmless because of
overwhelming evidence of guilt.

Anthony Fitzgerald TURNER,
No. 551-85 -- Burglary Conviction
Remanded: Opinion on Appellant's PDR -- Judge W. C. Davis; Judges
Onion and Teague dissenting to remand
November 26, 1986
NOTE:

CA opinion reported at 688 S.W.2d

698

JURY CHARGE - - PRESUMPTIONS -- NIGHTTlME ENTRY IN BURGLARY PROSECUTION:
CA failed to address issue of whether t/c committed
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fundamental error in giving jury charge that law presums an
attempt to-Commit theft if one enters a habitation at night time.
TCA relies on recent opinion in Browning No. 245-85, delivered
Case
September 17, 1906 finding such instruction to be error.
remanded to CA for review of "egregious harms under Almanza.

Mark Rodney FREEMAN, No. 632-85 -- Murder Conviction Affirmedr
Opinlon on Appellant's PDR -- Judge W . C. Davis with Judge Tom
Davis concurring in result and Judges Onion, Clinton and Teague
dissenting
November 26, 1986
NOTE:

CA opinion reported at 691 S.W.2d 739

CONFESSION -- CONFESSION NOT INVOLUNTARY'BECAUSE "PROMISE" D
RECEIVED
FROM POLICE WAS NOT CONDITIONED ON
HIS
GIVING
CONFESSION:
Facts:
D murdered deceased acting with deceased's
wife.
Three days later he was arrested in Tennessee.
He was
arraigned and an attorney was appointed for him In Tennessee.
Following day Texas investigator went to interview D.
After
meeting with out of state investigator, Texas officer talked with
D who told him D understood his rights and that he had an attorney. Officer explained to D that he was investigating deceased's
murder and that he knew what had taken place during offen6e.
He
also told D that deceased's wife had given statements and asked
if D wanted to talk about offense.
D stated several times that
even though he wanted to talk about it, he was too young to die
and did not want to get death penalty.
Officer showed D the
murder statute and capftal murder statute in penal code. He read
both statutes and explained the differences to 0. Officer testified that when he talked to D, based on what he knew about the
facts of the case, he considered it a murder case and not a
capital murder case. D told officer he wanted to talk to him but
D consulted with Tennessee
that he wanted to see his attornev.
lawyer. Officer then spoke wlth lewyer who told officer D wanted
to talk about offense but was afraid he would get death penalty.
Officer called Texas and discussed scenario.
On advice of D.A.
conclusion was reached that cases were not capital murders and
would not be accepted as such by D.A. office. If D initiated the
subject, officer was authorized to tell him police would not file
capital murder charges.
At this point Tennessee officer returned and said D wanted to
talk to Texas officer.
When D reentered room he stated he still
had reservations about death penalty and offlcer asked if he
would feel better about it if officer stated in writing that a
murder charge would be filed rather than a capital murder charge.
D said he would feel better if that were done, Texas officer
If was officer's position at trial that his
executed affidavit.
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Written affidavit would hopefully lead D to confess.
He stated
he repeatedly told D he could have his attorney with him or could
waive counsel.
TCA did not find this to be a classic case of confession induced
by "promise".
Here "promise" was unconditional.
Although
officer hoped his statement would ease D's mind so that D would
confess, it was not contingent on D making a statement. Decision
not to charge D with capital murder was not made in response to
D's
wishes or to accomodate D; it was a choice made by the D.A.
after considering the evidence police had.

' H a : D's
statements were self-motivated and voluntarily made
after D's anxiety about death penalty was shown to be ground
less. "Promisew is made when D expresses fear of prosecution for
some offense for which he actually cannot be prosecuted, and
State explains he cannot be prosecuted for the feared offence.
following which D confesses.
CONFESSION
-- NO EDWARDS V.
ARIZONA,
PROBLEM
WHERE
D
INITIATES CONVERSATION ABOUT OFFENSE IN RESPONSE TO INQUIRY IF
HE WERE HUNGRY: D alleged there had been an Edwards v. Arizona,
451 U.S.
477 (1981) violation because police initiated the
conversation with him that led to his confession after he had
invoked his right to counsel.
Facts:
-

At his request D spoke with his attorney in room in
kitchen area of sherrif's office.
He remained there while his
attorney went to talk to Texas officer.
Tennessee officer went
into kitchen, fixed himself a cup of coffee and asked if D wanted
one.
The two of them started talking about various things other
than case. During this conversation Tennessee officer asked D if
he was hungry and D said he was but he had been unable to eat or
sleep since "it happened." He stated that he had to talk about
"this thing" to get it off his chest because he could not eat or
sleep.
Tennessee officer testified that D told him that he had
tried to explafn to his lawyer that he wanted to talk about it
and that he knew he would have to go back to Texas but that his
attorney had not listened to him.
At this point Tennessee
officer left kitchen and told Texas officer D wanted to talk to
him.
Although told that he could have attorney with him, D
indicated that he wanted to talk to Texas officer.
It was at
this point that officer gave written statement concerning capital
murder charges and D confessed.
TCA notes that Edwards does not forbid all conversation between
police and accused.
Record of facts and circumstances in this
case show that D initiated the re-interrogation about the
offense.
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Steven Elaine JONES, No. 759-85 -- Murder Conviction Remanded:
Opinion on Appellant's PDR -- Judge Campbell; Dissenting Opinion
by Judge Oinion joined by Judge Teague
November 26, 1986

1

I

i
1
1

1

JURY INSTRUCTION -- FAILURE TO INCLUDE ISSUE OF SUDDEN PASSION IN
MURDER APPLICATION PARAGRAPH WAS ERROR -- CAUSE REMANDED FOR HARM
DETERMINATION:
Relying on =arrubio
675 S.W.2d 749 TCA finds
Jury charge error for failing to include issue of sudden passion
in the paragraph applying the law of murder to the facts.
There
was no trial objection.
Test on reveiw under Almanza will be
whether error created harm so egregious as to deny D fair trial.
Case was remanded to CA because two significant decisions had
been decided since CA opinion was delivered.
In Castilloz
Fuentes. 707 S.W.2d 559 TCA concluded that where voluntary
manslaughter was the primary defense, then Cobarrubio error was
egregious enough to require reversal.
In constrast. Lawrence,
700 S.W.2d 208 holds that where voluntary manslaughter was incidental defense, the main thrust of D's case being self defense,
harm is not so egregious as to require reversal.
DISSENTING OPINION:
CA had determlned that error, if
any, was waived by failure to object.
That was the
ground on which D's PDR was granted.
Dissenters would
not send thfs case back to CA for harm analysis because
the issues have been clearly joined and can be litigated by TCA.
Dissenters also note that case has been
in system for over six years.

-- Burglary of Habitation
Donald Wayne GOOD, No.
773-85
-- Judge
Conviction
Reversed:
Opinion on Appellant's PDR
Campbell; Judge W. C. Davis concurring in results and Concurrlne
Opinions by Judge Onion (joined by Judge White). Clinton and
Teague
November 26, 1986
JURY ARGUMENT -- REVERSIBLE ERROR FOR STATE TO ARGUE THAT D'S
Facts:
D
NON-TESTIMONIAL DEMEANOR WAS A INFERENCE OF GUILT:
burgled complainant's house and restrained both complainant and
D
her eight year old daughter by threatening them with knife.
subjected compIainant to various forms of sexual abuse, took
money from her purse and fled.
Both complainant and daughter
identified D as intruder.
D testified and presented alibi
defense that he was at hfs sister's apartment; D's sister
corroborated this alibi.
During closing argument at guilt, D.A.
said:
"Another thing, it is not a contest of
backgrounds.
We don't want you to convict
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anybody because he ED] hasn't got a doctor's
degree or something.
That doesn't matter.
you don't have to
But I tell you one thing:
go to one day of school to sit over hear
Csicl and listen to [the complainant] UP here
talking
about all the
brutalities
and
indignities she went through. You don't have
to go through one day of school to show a
1 ittle bit of concern and emotion.
You
observed his demeanor In this courtroom and I
submit to you it is a reasonable deduction
that he would have reacted in some way, shown
some concern.
He's
just sat there cold,
unnerved, uncaring, just like he was like
that morning.
That tells you a great deal
about him.
That has nothing to do with
articulation
or being able to speak or
education.
No, that has to do with the fact
that he is guilty and he could care less this
week that he is guflty and he could less back
on June 9th, 1983."
[Defense counsel objected that State was
using D's orderly demeanor in courtroom as
evidence against him, and thls was outside
the record. T/C overruled objection. Later,
D.A. once again focused on 0's demeanor:]
"You have heard from the evidence in
this case your [sic] are dealing with, and,
you know, it was interesting that Mr. Parks
[Defense Counsel] got up here and talked
about, 'it is terrible, it is tragic, it is
brutal and we all feel sorry for her [the
complainant1.
Anybody who would be able to
sympathize, would be able to have some
concern for what she went through.' Why in
the world didn't we see any of that in his
I mean he is
[O'sJ demeanor over here?
conceding --"
[Once again Defense Counsel objected
t/c overruled.]

and

"You know, you can be orderly and yet still
show something on your face."
CA had held D.A. had properly stated hls impression of D's
0 agreed that jury was free to
demeanor on witness stand.
observe his demeanor when he was testifying as an aid in judging
his credibility. But D argued that to allow State to attach
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probative force at guilt-innocence to 0's orderly demeanor
conduct while the complainant testifies is as harmful
commenting on a failure to testify. TCA agreed.

and
as

Majority cites Alejandro, 493 S.W.2d 230 as listing the 4
acceptable areas of jury argument and demonstrated how none of 4
categories applied here.
Allowing State to summarize D's
nontestimonial demeanor impermissibly placed D's demeanor before
jury through D.A.'a
unsworn jury argument.
This was not a
summary of evidence.
Likewise, argument was not reasonable
deduction
from evidence because nontestimonial demeanor is
irrelevant to the issue of his guilt.
TCA asks, "What logical
connection exists between absence of overt sympathy and presence
of guilt, particularly in view of Appellant's plea of not guilty
and his presentation of an alibi defense." D's neutral conduct
was entirely consistent with his trial defense.

-- Burglary Conviction
Paymond Edmund LaPOINT.
No. 227-86
Affirmed: Opinion on State's PDR -- Judge Onion, Concurring and
Dissenting Opinion by Judge Teague joined by Judges McCormick and
Campbell
November 26. 1986

NOTE:

Co-D's conviction reversed at 695 S.W.2d 754

JURY CHARGE -- ERROR TO INSTRUCT JURY ON PRESUMPTION OF THEFT
Facts:
D was convicted
FROM NIGHTTIME ENTRY I N BURGLARY CASE:
of burglary as a co-D.
He stayed in van while co-D was seen by
cops entering store.
T/C charged jury on presumption that:
"Our law provides that the act of breaking
and entering a building at nighttime raises a
presumption that the act was done with the
intent to commit theft. Such a presumption is
rebuttabl el'
T/judge then charged on general law of presumptions under Sec.
2.05, P.C. Held: Nothing in burglary statutes or other statutes
indicates that a presumption from evidence arises re: proof of
intent as an essential element of burglary.
D.A. may argue as
deduction from evidence that intent to commit theft can be
inferred from nighttime entry without consent. BUT, "The evidentiary 'presumption' or permissive inference was never intended to
relieve the prosecution of proving every elements of a crime
beyond a reasonable doubt or to be used in a jury charge for that
purpose." Presumption also OK for appellate review purposes, but
not as jury instruction. 0 suffered "some harm" under Almanza.
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Larry Arnold WILSON, No. 05-85-01013-CR, DALLAS COUNTY,
AGGRAVATED ROBBERY, Affirmed, September 22, 1986
ARREST: A car registered to D was used in a robbery. The C/A held
that this made police determination that D was the probable
culprit reasonable. The C/A then held that the D's apartment was
a "suspicious place" under TEX. CODE CRIM. PROC. ANN. art. 14.03
which authorizes the warrantless arrest of persons "found in
suspicious places and under circumstances which reasonably show
that such persons have been guilty of some felony or breach of
the peace. [A composite drawing of the culprit, a gold chain and
the D's name were deemed sufficient to meet the second part of
the art. 14.03 test]

.

Comment: The Court appears to determine the suspicious nature of
the Appellant's apartment by looking at whether the Appellant was
reasonably viewed as a suspect. The C/A made no pretext of
addressing the nature of the apartment in this "suspicious place"
analysis

.

Mary Jo NEESON, No. 05-85-01047-CR, DALLAS COUNTY,
POSSESSION OF MARIJUANA, Affirmed, September 22, 1986
SPEEDY TRIAL ACT: The case at issue, and the Speedy Trial Act
analysis is unremarkable. What makes this case significant is
that the Court clearly enunciated the State's readiness burden as
follow^:
Readiness for trial, within the meaning of
the Speedy Trial Act,
encompasses three
elements: first, the State must have filed a
formal
charging instrument such
as
an
indictment or information; Buford v. State,
657 S.W.2d 107, 108 (Tex. Crim. App. 1983):
second, it must have secured the presence of
the defendant for trial; Newton v. State, 641
S.W.2d 530, 531 (Tex. Crim. App. 1982); and,
third, it must be ready to proceed with its
evidence. See Wright v. State, No. 935-82
24, 1985) (not yet
(Tex. Crim. App.,
reported). If the accused rebuts the State's
prima facie evidence of its readiness in any
one or more of these respects, then the
burden is upon the State to demonstrate that
any delay in excess of the statutory period
falls within a statutory exception. See Smith
v. State, 659 S.W.2d 828, 830 ( ~ e Crim.
c
v. State, 586 S.W.2d
App. 1983): Barfield 538, 542 (Tex. Crim. App. 1979).

~x~

~h~ C/A held that the D'S appearance for Speedy Trial Act Purposes was secured
by virtueof the appearance bond she obtained in order to get released. She
was in "constructive' custody.
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The Dilemma of the
Suspect Caller
Don't feel sorry for yourself that you
were about to doze off to dream heaven
just prior to the telephone ringing. Your
caller is going through hell. He is a layman, and, if he is the suspect, is facing
hoth electronic and human agents of the
prosecution. Indeed, absent you, he is
faced with all the law enforcement power
of our organized society and is immersed
in the intricacies of substantive and
proceduralstatutory and constitutional law.
Absent you, he will be compelled to go it
alone and make critical decisions. These
decisions are ones that by their very naNreaffect trial tactics and strategies-once
made, they are irreversible. Accordingly,
you must act as your caller's guiding hand
and lead him through this criminal law
mine field.
The Defendant Caller: Understanding
What Has Already Happened to Him
If you are talking directly to the DWI
suspect, you can rest assured that he is already down at the arresting officer's headquarters and his captors are continuing in
their attempts to gather incriminating evidence from him. For your information, he
probably, upon being stopped while driving and thereafter taken into custody, has
already made an oral admission (not electroniclarrdio recorded) that he had been
drinking an alcoholic beverage earlier
(usually two beers), and, already performed some motor skill demonstrations
(not electroniclvideo recorded). Further,
he probably watched his vehicle get towed
away by a wrecker, and, he himself had
his hands handcuffed behind his backand
was also towed away by his arresting
officer.
Moreover, he has most likely been told
by his arresting officer that, upon his arrival at the station house, he will again be
requested to: 1)make admissions and perform a motor skills demonstration while
being audiolvideo electronicdly recorded,
and, 2) submit to a chemical test to determine his alcohol concentration. Lastly, he
will also probably be told that, should he
refuse to submit to chemical testing, LC.,

breath or blood, his driver's Iicense will automatically he suspended for 90 days and
that his refusal will be used against h i i i n
the subsequent DWI criminal prosecution.
Accordingly, now you (the guiding
hand), too, understand some of those irreversible decisions. Should the caller consent to: making admissions of driving or
drinking; perform motor skills demonstrations; or, submit 40 a chemical test? What
is .lo? Arguendo, if he consents to chemical testing, should he provide a breath,
blood or urine specimen? On the other
hand, if he does not, how should he refuse?
Should he provide the State with possibly
incriminating evidence? How can he
preserve exculpatory evidence? How can
he get out of jail and avoid a eouviction
and a possible driver's license suspension?
Good questions! I know! Please read on.

officers or other persons present with
you?" and "Are you in a video mom?"
Again, if he is calling you from the station house, he probably, as he talks, is wnfronted with hoth police officers and an
electronic audiolvideo recorder.
The Isolated Suspect
Should the caller say "no" to both your
inquiries then feel free to have him speak
to you-unless, you hear an electronic
beep every 30 seconds or so, which of
course means, the entire conversation,
both his and yours, is being electmnically
recorded. Also, begin your talk with the
caller by instructing him to immediately
tell you if anyone else should enter his
room.
The "I've got Company" Suspect

llae Defendant Caller: What is
Presently Happening fo H h ?
Protecting the attorneylclient privilege
Having the DWI suspect on the phone,
you can both avoid the first trap set by the
prosecution and the malpractice suit your
caller will subsequently file against you for
inadvertently waiving his attorney/client
privilege by simply telling him to stop talking and listen. "Crazy," you think! "How
can I provide the caller advice if I first
don't find out the background facts?" Fnrther, you think "common sense tells me
that one must first hear what the client has
to say before I can advise him what to do,
otherwise I will commit malpractice."
My response to these two thoughts is
"right' and "wrong" respectively. Note that
you, as the receiver of the call, cannot see
if officers are present with thecaller. Note
also, that telephanes for DWI suspects in
most station houses have been purposely
placed inside rooms where everythi& said
and done is audiolvideo recorded. Therefore, in either a situation where officers are
present with the accused or his half of the
call is being electronically recorded, or
hoth, there is no attorneylclientprivilege.
This lack of privacy presents a cruel dilemma for the novice attorney. Especially
so, since our State Bar Ethical Considerations 4-1 and 4-4 require that wevigorously protect the privilege. Of course, now the
"stop talking and listen" instructionmakes
more sense. Accordingly, your first two
questions to your caller ought to be "Are

Should the caller say "yes" to either inquiry, immediately advise h i that anythmg he says can be used against him
(you're saved!). Thereafter, the following
IS suggested:
A) Have the suspect say to the
officer 'l
am invoking my right to
have counsel present;"
B) Have the suspect say to the
officers "I am requesting privacy to
speak to my lawyer." Note, that the
ordinary practice of the police is to
refuse such a request;
C) Next, have the suspect say
"Would you please turn off the audio
/video camera so I can talk more privately with my lawyer?" Note here,
too, that officers generally do not
honor such requests.
Having had your caller make these statements, on audiolvidwtape, you probably
have protected your record for a claim that
he was denied his right to counsel. After
all, the officer's failure to afford the DWI
suspect privacy equates to a direct intrusion not only into the attorneylclient
privilege, but also, the constitutional and
statutory rights to assistance of counsel.
Clearly, the Framers of our oonstitutional
and statutorily rights to counsel invisioned
more than just a warm body with a bar card
as assistance of counsel. Rather, their
guarantees embodied the promise that
counsel would render effective assistance,
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and, that assistance would be premised
upon the free flow of information between
the attorney and the client.

Your Dilemma
At the next stage of the proceeding you,
have some very difficult decisions to make.
However, to do so, the good lawyer needs
to know the following:
1) Your caller will most likely be
requested to submit to a breath test.
The breath test device used in Texas
is called the Intoxilyzer. Note that
this machine:
a) Is premised upon the average
person and, if your caller is not anctly average it could unjustly
convict him;
b) Does notpreserve the breath
sample that it tests. Hence, if it
was wrong, there is no way to
prove its error. Note also, that this
device is capable of preserving the
exact breath specimen tested (so
there could be a second laboratory
analysis) but our Texas law does
not require the preservation- this
is so even though it could be done
for approximately fifty cents.
C)IS supposedly effected by radio frequency mterference (RFI)
or as it is sometimes called, electro magnetic energy. RFI can also
cause an erroneously high breath
test result which could unjustly
convict your caller. For example,
there is some evidence that the Intoxilyzer is effected by RFI in
much the same way as television1
radio reception is effected when
either a hair dryer or vacuum
cleaner is turned on. For your information, computers, their terminals, photocopiers, police radar
doppler devices, and police radios
emit RFI. Note also, that the
newest model Intoxilzyer has a
REI detector. However, our Texas
models do not.
2. A Blood Test is thought to be
the most accrrrate means of determining a person's degree of intoxication. A urine test is thought to be
the least accurate means. Both means, however, would allow for subsequent re-analysis by both the
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prosecution and the defense.
3. .I 0 only applies at the time of
driving. A .lo, thirty minutes after
driving does not automatically
equate with guilt-but, it could.
4. A person is only deemed to
have consented to either a breath or
blood test if he has driven on a public road or highway. There is no
deemed consent where one drives
elsewhere in a public place, e.g., a
parking lot or a beach. Therefore, if
the person was not arrested for DWI
on a public road or highway and he
refuses all chemical testing, his
driver's license will not be suspended.
5. Deemed consent is only valid if
the officer reauested the chemical
test according (0 the law. The officer
must inform the suspect, both orally
and in ivrifing, before he requests the
suspect's submission to the test, that
upon refusal: 1) his driver's license
will be automatically suspended, 2)
that he has a right to a hearing on the
suspension, and, 3) that his refusal
can be used against him in any subsequent DWI prosecution. Hence,
where the law is not followed, it may
be that the suspect's license will not
be suspended if he refuses. On the
other hand, where the suspect submits to chemical testing, but the
officer has not followed the law, the
test results may be excluded from
evidence (as per Art. 38.23, TEX.
CODECRIM.PRO.).
6 . Every DWI suspect, who submits to the prosecution's chemical
test, has a statrrtory right to his own
second independent blood test.
However, the second test is conditioned on it being performed within
two hours of his arrest. Further, the
right is additionally conditioned
upon the suspect's ability to pay and
arrange for the test. Moreover, the
statutory right can bedeliberately denied by the officer without any real
penalty to the prosecution. Note
also, that a suspect may have a constitutional and statutory due process
of law right to his own test notwithstanding he has refused the prosecution's test.
7. An Intoxilyzer test will not reveal the presence of drugs or a con-

trolled substance. However, a blood
or urine will do so.
8. Opinions by the Texas Court of
Criminal Appeals and by the United States Supreme Court are suggestive that a DWI suspect at this stage
of the proceeding has no right under
the sixth amendment of the Federal
Constitution to assistance of counsel.
However, our high state criminal
court has expressly left open the
questions as to whether or not the
right to counsel, at this stage, exists
under Art.I, $10 (Right to Counsel),
and Art. I, $19 (Due Course of Law)
of the Texas Constitrrfion,and under
Art. 1.04 (Due Course of Law), Art.
1.05 (Right to Counsel), Art. 15.17
(Right to Have Counsel Present at
Any Police Interview), Art. 38.22
(Right to Have Counsel Present at
Any Police Questioning) of the
Texas Code of Criminal Procedure.
9. Ordinarily, an arrested DWI
suspect will be held in custody unless bail is made. For example, in
Harris County, a DWI suspect will
remain in jail until his trial unless a
bond in the amount of $800 is arranged with the Sheriff.
10. That you, since you had the
opportunity to hear and speak to the
accused, i.e., observe his mentnl
faculties, might be a witness in any
subsequent criminal prosecution.
Hopefully, it will be as a defense
witness.
Okay, so now you know almost as much
as I know. The questions then become
"What do you do?" and "What do you tell
the caller?"
My answer is that I don't know because
it depends upon the facts of each case. You
might want to try to communicate with the
caller by having him respond to your questions with only "yes" or "no" answers. For
example, you might count upwards until
the suspect said "yes" to the number of
drinks he consumed, or, you might recite
the various types of alcohol until he said
"yes" to the one he consumed. However,
I do not recommend this approach because
it forces you to provide advice when you
have very inadequate information. In addition, I can promise you that this method
of attorneylclient communication is slow
and, because it is, will be cut-off quickly

by the officer.
If your caller sounds great, then you
might want to tell him to both perform a
motor skills demonstration before the
video camera and submit to an Intoxilyzer
test. However, I do not recommend it unless you don't mind saying "oops!"

My Advice
Just like your law school evidence
professor said "Don't ask a crossexamination question unless you already
know the answer," your advice to the suspectlcaller ought to follow the same rationale. Therefore, I recommeud you tell your
caller to respond in the following fashion:
1) Tell the officer he will take the
intoxilyzer test if the officer will save
the breath specimen tested. This the
officer will not do, but, since the
statement appears on videotape, a
subsequent fact finder will determine
the suspect was neither unreasonable nor had a guilty mind, i.e., he
thought he was innocent otherwise
he would not have agreed to submit
to a reasonable test;
2) Tell the officer he will submit
to a blood test if a licensed physician
will perform the extraction. Note,
that ordinarily the officer will refuse
this overture. This action, too, will
be preserved on audio/videotape and
will not appear unreasonable. Nor
will it show the suspect had a guilty
mind. However, should the caller
actually have a sample about to be
withdrawn, then it is my advice that
he refuse unless his own personal
physician actually draws the
specimen;
3) Tell the officer he is not refusing either the specific breath or blood
test the prosecution is offering,
rather, he is not deciding until he
gets an opportunity to discuss the
facts of the case and his decision, in
private, with his lawyer. Again, as
a historical matter, this action will
cause the requesting officer to state
on tape that he deems such action as
a refusal to submit to chemical testing. Note that if this should occur,
then the officer is equating a request
for counsel to be the same as having
a"guilty mind."Of import here is the

fact that such a conclusion is constitutionally impermissible. In this
regard, our new Chief Justice of the
United States Supreme Court, Mr.
Rehnquist, has said that no rationale person could equate a request for
aid of counsel with a guilty mind;
4) Provide you with the full name
and telephone number of a friend or
relative who will assist in making
bond for his release; and,
5) Tell the officer he is temporarily terminating the interview until
you arrive and speak privately with
him, and that after such consultation,
he may submit to a motor skills
demonstration and their chemical
test. Note: It is very important that
your client understand he is to have
no further communication with his
arresting officers about the facts of
the case.

You've Got to Know When to
Hold Them and Know When
to Fold Them
On the Callefiaspect

It is also suggested that you speak to the
arresting officer-if he will talk to you, and
he probably will not-and tell him not to
further interview your client until you or
other counsel you retain is present. Ask the
officer if he will tell you why he arrested
the caller. If he does so, his statement, prior to him being polished by a prosecutor,
will be preserved on the audiolvideotape.
Also, inform theofficer that your client is
not to be further questioned or interviewed
by him or other officers. Further, determine from the officer the exact location of
the suspect and the specific charges he intends to file against him. This information
will assist you in having your client bonded
out as soon as possible.
In addition, if you are gutsy, a gambler,
and, extremely lucky, you too should ask
the officer for a private conversation with
the suspect. He will refuse. You should
also tell the officer that your client is not
refusing to testing, rather, the problem is
that you cannot advise him what to do until you csn privately spcdk to liirn. Again,
if historv continues to renut itsclf. hc will
refuse you such an opportunity. Finally,
you should ask the officer, again, knowing he is on audiolvideotapeif the suspect's
waiting for you to physicially come to his
side will be deemed a refusal. Historically, this has also been deemed by the officer
to be refusal. Should the proceeding occur, then you probably will make a wonderful witness for your client.

If you got this far and followed my advice, then your caller ought to put you in
his will. The very next calls you make
should be a bondsman and a physician.
Provide them with as much background information about your caUer/suspect as you
can. In regard to the bondsman, provide
him with the caller's location and bonding
information. In regard to the physician, ask
him to call the station and attempt to arrange for a blood test. He will make a valuable witness for the Defendant when the
police refuse him access to your client.
Hopefully, this doctor will be someone you
have already prearranged this action with.
In addition, have your doctor attempt to
actually get the client on the telephone by
calling the station to determine if he should
be chemically tested. If he is successful,
then he could be a valuable and critical witness for the defendant as to him not losing
the normal use of his mental faculties.
Note, however, that the physician should
be careful to not make the defendant inadvertently make admissions on the latter end
of the call. Note, too, that the physician,
as your agent, is covered by the attorneyclient privilege.
In regard to you as the attorney, attempt
to arrange bond for your client. Further,
you should make a determination if it
would be fruitful for you to immediately
visit your client or attempt to gather other
exculpatory evidence, e.g., witness names
and statements from persons that defendant
was recently in their company. Remember
each case turns on its own merits here and
this is one decision I leave to your good
judgment.
On the Suspect Who I s Perso~mlly
Close to the Caller
Just as noted above, get as much information from the caller about the arrestee
as possible. Determine, if you can, the suspect's location and all relevent bond information. Don't forget to get the caller's
phone number. Armed with this information, again, you should call the station
house and attempt to speak with your client
as noted above. Again, the aforementioned
advice is wholly applicable here too!
onritmerl on page
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A View from the Bench
by Judge Sam Homton Cli)rN,n
Texw Court of Cdminal Appeals
W e the Legilatnre pmposed and the
people considered resmtwiw aur a w l late criminal jn~ticesystem,ca&g &=tors sketoh'dy envisaged the role of the
Cowt of Criminal Appeals vis a vis decisionsof courts of appeals. Minor Y. State,
657 S.W.2d 811, a, 1 (Tex.Cr.App.
1983).
Site thenwe have seen and endeavoml
to untangle some knotty problems presented by certain constitutional provisions and
implementing legIdation. See, e.g., Jacokm v. State, 692 S.W.2d 724
<Tex.Cr.App. 1985). (The Court Iaeb
jurisdiction, power andauthority to review
on petition for discretionary review a deeimon rendered by a court of appeals in the
exereise of its own originaljurixlicfion to
grant or deny extraordinarywrits of mandamus and prohibition.) More are ouc
Sam Howon Clinton, Jdge, C o w qS
there.
Cn'mtaal Appeals, sdJeaed by Criminal
From 1891 courts of (civil) appeals ex- Law Sacrim ofthe State Bar of T m as
ercised appellatejurisdiction "under such the K&fstandfitgJwnWm 1986. Admiffed
restrictions and regulations as may be io practice bL.fon?. the Supme Cmirr of
prescribed by la#-"Provided, thatthede- TW, 1949; ~ m f t e rrtd asl. unit&
cision of said eonrts shall be mnohkve on States Supren~eCourt,1966. Preqztent kcan questions of faet brought behe them turer throughoat Texas at k8al sen~inars
on appwI qr error." ArticZeV. 96. On the sponsorai hy the State Bar of Texas and
civil side those provisions translate into Ihe Texas Criminal Defense Lawyer9
power and authority of a court of appeals Assorietiom.
to revem ajudgment upon its determination that the underlying verdict is "so
against the great weight and preponderance
of the evidence as to hemanifestlyunjustthis regardles of whether therecordcon- (Octaber 1980) 908 ff.
Comprehensivelegidation to implement
@inssme'evidence of probative force' in
supportof the verdict." In re Eing'slCsf&. constitutionalamendments was conpained
150 Tex. 662, 244 S.W.2d 660, 661 in S.B. No. 265, Acts 1981, 67th Leg.,
(1% I).
Ch. 291, p. 761. Grant of appelrate jurisAware that Article V. 85 provided, 'The diction in criminal cases was made by
appeal of ail other criminal cases shall be amending Article 4.03, V. A.C.C.P., but
to the Caurt of Appeals as prescribed by it does not give a elm. Howwer, in
law," mognized spokesmen for and amending Articles 1826 and 1821,
against Senate Joint Resolution 36, Acts V.A.C.S., pertabii to judgments being
1979.66thLeg., p. 3223, Fdiled to address "conclusive of the facts," the Legislature
power and authority of courts of appeals did take pain8 to insert "in civil cases.u
to make thar same determination and then Still, some courts of appeals manifestly beto set s i d e a judgement of conviction, I i the constitutional pfoviso applies to
once the Legislature granted them appel- criminal cases as well. See Van Guitder v.
late jurisdiction in criminal cases. Com- Sfufe, 674 S.W.2d 915, 919-920 (Tax.
p m Vol. 43, No. 9 Texas Bar Journal App.-San Antonio 1984). affumed, Van

a
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GztiMlerv. .%me, 709 S.W.2d 178 ('Lex.Ct.
App. 1983). Several other cases of like
vein await final resglntion of a most significant issue on the criminaI law side.
Another is the question l a w w e r e d
in Jacolos, supra, viz; whether mum of
appeals have ju~isdiction, power and
authoety to issue writs of ma&=
in
criminallaw matters. As to thatparticular
issue Article V, 96 provides, as it always
has, merely that t h q "shallhave sueh other
juridiction, original and appellate, as may
be prescribed by law."
WpeEtiveIy, f o r m articles 1823 and
1824, V.A.C.S., authorized courts ofappeals and judges thered to issue writs
"necmsary to enforce the jarisdictton of
said courts," and mattdamns ''to compel a
Judge- of the District or County Court to
pzoceed to trial and judgment." S.B. No.
265 did not touch either article. In prwiding appellatejurisdiction in criminal cases,
M c l e 4.03, supra*does not mention power and authority in courts of appeals to issue extraotdinary writs.
At its next sewion the Legislature passed
Acts 1983,68fhIR$., Ch. 859, p. 4767,
#3 of which revised former article 1824 to
provide that court of appeals or any Justice
thereof "may issue a11 writs of Mandamns
agreeable to tire principles of law regulating such writs, against any W g e of a District or County Court," Although former
restrictions were removed, by tracking
similar prwisioPs in f6rmer afliele 1733,
as mendedby S.B. No. 265 in 1981, g19,
at p. 773, themvised version may be nothing more than a legislative effortto provide courts of appeals with authority to
mandamusjudgesin civil matters, like that
of the S u p m e Court. Of course, all such
provisions have since been repealed and
now appear in &e heovement Code,
H§22.002and 22.221, but we are given to
understand that it is "a recodificalinnonly,
and no substantive change in thelaw is inmnded by this Act.*
With such hard problems to aesolve, rhe
dew ftomherebecomes a m c h for correct salntions aecodmg to rule of law.

Use of Evidence: Clarity and Vitality:
The Evidence Kit
by Geoffrey A. FitzGerald

There are two lessons for trial lawyers
to learn from their grade school age children. The first is that they would rather get
into trouble than be bored. The second is
that the first word in show-and-tell is show,
not tell.
To sglve both problems-we use demonstrative evidence, move around and make
cbarts, which we show to thejury with the
aid of our evidence kit.
The evidence kit is a box of props. The
box need not be any bigger than ategel size
stationery box. A friend presented me with
an orange Tupperw8t6 box that s e w s me
well. The bottom of the box is divided like
the plastic organizer in the center drawer
r
of your desk. And there are two i ~ eboxes that can be removed and bung on the
side of the big box.
Some people poke fun at the evidence
kit, but ttial results for those who use the
kif areusually such that they need not explain that it wasn't reaeived as a
Tupperwaree sales incentive. When the
other lawyer comments about the evidence
kit during trial, he always l a m inadvertently gives you the opportunity to hand
him something fromit when he's fumbling

Mr. FitzCeraM'sofice is in Temple. He
practices in Travis, Bell and other central
Taxas counties. He is boardcefl@edbofh
in Criminal Lnw and in Civil Trial Luw.
ntisfalI he teaches the Advanced Criminal Pmcedure Csum at Bnytor in Waco.
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You maintain the kit at alltimes so that
you don't have to replenish it on your s a y
to the courthouse. You put inm it everything you might need for any trial. You
stock it like you stock the center drawer
of your desk. No point charging yourself
$100 per hour to fmd slaples and rubber
bands.
If you mark up a blackboard you have
nothing to offer into evidence u h s you
take a picture of it. Too much trouble. So
you take a big unruled chart tablet (24" x
32") and colored markers. Either before

or during trial you mark or draw whatever
you want.
You bring masking tape, to stick your
drawings to the cgurt's blackboard or wall
(wia the judge's permission). Cellophane
tape is useful where masking tape is not.
Duct tape sticks to the most difficult surfaces, Lie bricks.
You bring a three-legged stand for the
chart because the courtroom blackboardd
if there is one, isn't designed ro hold your
charts.
The witness doesn't draw the charts be-

eause he's too nervous. And because you
know how you'll tie your chart to the testimony of several witnesses, not just this
one. You rehearse thechart with the witness ahead of time; he talks; you write.
Sometimes you draw in the air above the
chart to be sure you'll be putting the lines
where they belong. You might let your
own witness draw something. but you'd
never let an adverse witness mark the
chart.
You bring broad-tip markers in black
(for neutral work, l i e drawing the borderqof a street), blue (for your client, because it is friendly), green (also neutral,
and friendly, like for drawing the oars at
the scene other than your client's and your
opponent's) and red (for your adversary).
No point getting fancy with yellows and
purples.
Broad-tip markers make permanent
maiks. There are other markers, sometimes called dry markers, which looklie
them but have a different purpose. You've
seen "whiteboards." Chalk doesn't stick to
them but these special tilarkem do. They
are easily erasable. You bring a set of these
speeial markers along, in case the courtroom has a whiteboard. Please remember
that a permanent marker will destroy a
whiteboard.
You need large and small paper clips,
obviously. You need largeand small black
paper clamps, when big paper clips won't
do.
You need a stapler andstaples, and a staple remover. You'll make notes during trial
that need to be stapled together. You'll remove pages from a large document and put
it back together.
A singleedged razor blade and scissors
have predietabIe uses.

December 1986 1 VOEEfor the Defnse 45

Advocate
by Carolyn Garcia
The Eighth Amendment prohibits a State
from carrying out a sentence of death
against a prisoner who is insane. Whether
its aim be to protect the condemned from
fear and pain without comfort of understanding, or to protect the dignity of society ilself from the barbarity of exacting
mindless vengence, the restriction finds euforcement in the Eighth Amendment. Ford
v. Wainwright, -U S . -,
39 CrL
3197 (1986).
A number of death row inmates have
long suffered from serious mental defects
or disorders which may render unconstitutional their execution by the state. The issue of sanity to be executed may be raised
by way of a writ of habeas corpus.
This year, in Ford v. Wainwtigl~t,supra,
the Supreme Court decided that the Federal Constitution forbids the execution of

the insane. The Court also decided that in
a habeas corpus proceeding, a federal
evidentiary hearing is required to determine the sanity issue unless thestate-court
trier of fact has, after a full hearing, reliably found the relevant facts. If the state
court has provided an evider~tiaryhearing,
the state court's findings wiU be presumed
correct and the federal court is not obliged
to hold an evidentiary hearing unless the
factfinding procedure in the state court was
not adequate to afford a full and fair hearing. Townsend v. Sain, 372 U S . 293,
312-313 (1963).
It is not necessary to show that sanity or
competency was an issue at the time of trial
in order to raise this Eighth Amendment
claim. No such question was raised about
Ford's mental status at the time of his trial.
His mental condition deteriorated some
years after his conviction and sentence.
Ford invoked statutory procedures in
Florida law to determine competency of a
condemned inmate and the Governor of
Carolyn Garcia haspracticed law since Florida appointed three psychiatrists to de1977 in Texas, federnl courts, the Fifrh termine whether Ford had "the mental caCircuit mid the Supretne Court of the pacity to understand the nature of the death
United States. She was associated with Wdl penalty and the reasons why it was being
Gray in the representation of n~onmas imposed on him "
The "Governor-appointee psychiatrists"
Barefoot before the Supreme Court.
Garcia graduatedfiom South Texas Col- interviewed Ford at the same time in one
lege ofLaw in Houston. She has taught the 30 minute visit and each filed a separate
Criminal Trial Advocacy Court at the report with the Governor of Florida, who
University of Houston for the past hvo by statute, had the final authority to decide
years, authored the Capital Murder Ford's fate. The reports contained three
Defense Ma11ue1published by the Texas different diagnosis of psychiatric disordCriminal Defense Lawyers Eriucatioual In- ers but the doctors agreed that even though
stitute, and was uanred Criminal Defense Ford suffered from mental disease, he was
Lnwyer of the Year by the Criminal Lnw mentally competent to be executed as deSection of the Texas Bar Association in fined by the Florida statute.
The Florida Governor signed a death
1986. She was thefirst won~attto serve as
President of the Harris Cou~ltyCritninal warrant without any explanation of the baLnwyers Association and is in her second sis for rejecting Ford's claim of incomthree-year term as Director of the Texas petency to he executed. He refused to
Criminal Defense Lawyers Association. conduct a hearing. Ford's subsequent atShe has and is presently serving in unrner- tempts to get an evidentiary hearing by
ous civic and charitable foirndafiot~sand way of habeas proceedings, failed in state
boards as ofticer, director and legal coun- and federal conrt until the Supreme Court
sel. Garcia has hvo children, Elizabeth and granted a stay of execution and remanded
Christopher and has been married for 19 the case to for an evidentiary hearing.
The Court did not set out a legal test for
years to her only husband, Charlie.

deciding whether one was mentally fit to
be killed by the state and did not speciFy
the exact procedures for an adversary hearing that would meet minimum standards
for safeguarding against the constitutional
violation.
The Florida standard for mental competency in these circumstances was the "capacity to understand thenature of the death
penalty and the reasons why it was imposed on him."
The Court relied on the common law
view that executing the insane was savage
and inhuman, citing W. Blackstone:
"mdiots and lunatics are not chargeable for their own acts, if committed when under these incapacities; no
not even for treason itself. Also, if
a man in his sound memory commits
a capital offence, and before arraignment for it, he becomes mad, he
ought not to be arraigned for it because he is not able to plead to it with
that advice and caution that he ought.
And if, after he has pleaded, can he
make his defence? If, after he be
tried and found guilty, he loses his
senses before judgment, judgment
shall not be pronounced; and if, after judgment, he becomes of nonsane
memory, execution shaU be stayed;
for peradventure, says the humanity of the English law, had the
prisoner been of sound memory, he
might have alleged something in stay
of judgment or execution." 4 W.
Blackstone, Commentaries, 24-25
(1769).
In a footnote, the Court listed Texas as
a state having some statutory provision for
convicts who develop mental problems after adjudication. Article 40.01,
V.A.C.C.P. That statute applies only to
persons uot under death sentence who develop mental illnesses after conviction. The
absence of a particular statutory procedure
in Texas, however, would not raise a constitutional claim if the due process requirements were met when a condemned inmate
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claimed incompetency to be executed.
The Ford opinion was far from unanimous. In a separate opinion concurring in
part and concurring in the judgment,
Justice Powell believed the Court should
have decided upon a minimum test of insanity in the context raised in Ford, supra
and mggested the following be used:

between the crime and his pending death,
is substantially more restrictive than being
of unsound memory. It is probably impossible to fail unless the inmate is so incapacitated that he cannot communicate at
all."
As expected, Justice Rehnquist dissented
in Ford and although O'Conner concurred
in theresult of the majority opinion in part,
"If the defendant perceives the conshe dissented in part with White joining her
nection between his crime and
opinion. These three justices agreed that
punishment, the retributive goal of
the Eighth Amendment did not create a
the criminal law is satisfied. And
substantial right not to be executed while
only if the defendant is aware that his
insane, and that federal courts should have
death is approaching can he prepare
no role in determining competency to be
himself for his passing. Accordingexecuted.
ly, I would hold that the Eighth
should the Ford decision stand in years
Amendment forbids the execution
to come, one may be assured that the Reonly ofthose who are unaware of the
hnquist Court willadopt the narrowest test
punishment they are about to suffer
that will qualify any person for execution.
and why they are to suffer it." 39
An1.Q. of a rhutabaga and the mental staCrL 3197, 3203. [emphasis added]
bility of a person claiming to be King MOJO
of the Congo and Chicago on or off masSuch a test "perceiving some connection sive doses of psychotrophic medication

should suffice.
When should the issue be raised? In
Texas, the Attorney General has argued
that if no execution date is set, the issue
of competency to be executed is not ripe
for review. Of course, the state and the
courts then complain of dilatory tactics if
the issue is not raised until a date is set.
If sanity to be executed is raised prior
to an execution date being set, it's possible that the state could then provide treatment for your client to recover sanity
temporarily so that he can be put to death.
The head of my pin is very crowded; or
is it the pins in my head?
In any event, it is critical to raise the issue, if a factual basis exists, certainly at
a time an execution date is set. Under
Ford, the state or federal habeas court must
provide for a mental status examination,
by disinterested experts, there must be an
opportunity for an adversary hearing.
One should demand an independent examination by a psychiatrist or psychologist
of choice. Up to now, the parties have
agreed on a legal standard of competency
to be executed in these proceedings since
there is no Texas statutory definition. Most
often, the standard selected is similar to
that described by Justice Powell. There is
no reason why a broader test should not
be requested or used. The test issue ultimately must be decided in the Supreme
Court since it was left open in Ford.

DWI Practice Gems
Government. The US,Government
Printing Office has just produced
a new catalog. It tellsabout the
most popular books sold by the
Government-nearly 1,000 in all.
Books on business, children,
energy, space, and mueh more.
For a free eouv of this new
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Conclusion
DWI is not only a serious criminal
offense, but also, it is a highly complicated one. Guilt and innocence are both determined on the basis of subjective and
quasi-scientific evidence. It is an offense
whose defense calls for immediate and
knowledgeable action by learned defense
counsel. Indeed, it is another example of
the type of offense that lends itself to the
layman and novice lawyer easily, by their
lack of knowledge in convicting a person
who is not really guilty. Accordingly, the
lawyer is cautioned to walk slowly through
this criminal law mine field. In doing so
the lawyer does great service for the
caller/suspect.

The Last Word
Use of Analogies and Fbures of Speech in Jury Argument
by imf. Ray M&
*Eloquence is the power to translate
a truth into language perfectly intelligible to the person to whom you
speak."
Ralph Waldo Emerson

Analogies:
Jumrs remember facts and concepts that
are familiar to them or that can be analogized to familiar subjects. An malogy is
a way of explaining something by comparing it with something similar, e.g., he has
arms l i e a gravedigger. The perception
of truth is often the perception of an analogy. We reason from our hands to our
heads. Those who aspire to he effective
persuaders must learn to argue by analogy and to explain by stories.
This is particularly true when one is
seeking to clarify and tie together complex
facts, abstract i d w or legal concepts. If
the defensive facts become too complicated, the jurors become ovenvhehed.
Remember that the appropriate analogy
may assist the jury in understanding the
information with which it has been
presented.
Advocates should constantly search for
analogies that can be used in the courtroom. One should alwavs trv to use analogies with which his &te&rs have had
experience. Analogies are great devices
both for getting the point across and for
support. An ounce of example is sometimes worth a pound of argument. Before
using an analogy, the advocate's mind
should test its vulnerability to opposition
attack. Make certain that the analogy will
stand up to testing by the jurors because
they will test it. It is a proven phenomenon that emotion may be created and transferred. This can be done in a criminalcase
by use of a serious analogy. The technique
is to paint a word pictnre of an emotional
occurrence on the ground that it is analogous to the facts at issue and to transfer
the emotions so produced to the case at

of a rabbit." Other examplesmight include,
''The informer has a very special hobby
horse to ride," 'This conversation was the
flashpoint in the mcible of this conspiracy," "Something was going on behind that
face of vanilla pudding," "The accomplice
had egg white in his veins," "The prosecutor's cookie cutter philosophy. ," and
''The crustacean weight of the evidence.
Similies can also be used withgreat success in teaching a jury to understand the
logic of one's position. A simile is a figure
of speech in which one thing is likened to
another dissimilar thing or an idlom which
compares a quality, condition or acfion
with a noun, e,g., "He had a heart as big
as a whale," "He was as dry as a ditch
weed," "It was as flat as a strap,""His face
was fish belly white," "He was as fat as a
Ray Moses is a Houston lawyer and a whale and waddling like a swan,""She was
professor at South T i s College ~ f h w . plainer than an old shoe," "It was easy as
He is the author of Jury Argument in pie," "She was dead as a doornail." This
Criminal Cases-A Trial Lawyer's Guide figure of speech can be employed in sum11985) and Suoolement 11986).
mation to vividly describe a situation.
Among the niagra of short descriptive
comparisons
which quickly come to mind
hand
are the following: ''like throwing the baby
out~with the bath
figures
of s
~
~
~ water," ~" l iwater-in the
prosecutor's gravy," "lie piranhas fightand Similes
ing over bloody entrails," like burning the
barn to kill the rats," "liketrying to swalA jury argument can be pepped up by low a boiled egg whole," "like a little sand
the use of appropriate metaphors. A in the gas tank," "poduces the same effect
metaphor is afigure pf speech in which one as a cobra does on a rabbit," "like a dething is likened to another different thing mented heaver," "harder than threading a
by being spoken of as if it were that other. sewing machine with the motor running,"
It is an implied comparison in which a "as quick as a scalded dog," "as quick as
word or phrase ordinarily usedof one thing a hiccup," "as fine as frog hair," "as crazy
is applied to another, e.g., "all the world's as a mad lizard," "as slick as boiled okra,"
a stage." When one uses a metaphor, he "like being between the dog and the fireis applying a word or a phrase to a can- plug," "clings to the mind like a tattoo on
cept or thing which it doesn't literally the epidermis" and "as quiet as a coalmine."
denote.
Examples
Jurors enjoy vivid metaphorical comparisons. For example, it is descriptive to
What follows ate several examples of
describe a person who flees fmm a scene
saying, '%e was transfiised with the blood analogies and metaphorical comparisons
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which might he used in jury argument.
Note: None of these examples is contained in Moses, Final Argunwti & Ctimid &es-A T a m LawyerO Guide (1983)
and Supplement (1986). This 930 page
workbook is available from the Azimuth

(Confused witness-stand in shade)
(Home as castle)
Around this part of the country, they'd
'The house of everyone is to him as his
say that (name the witness who seemed castle and fortress, as well for his defense
conf.sed and unreliable)needs to go stand against injury and violence as for his repose." Sir Edward Coke
in the shade.
(Zllustration)
Let me give you an illustration that is to
the point. Suppose (state the analogy).

?his courtroom is the temple of justice
(Bad cop-roften apple in law enforce- for this case. In it there is no room for bias
rnent
anazogy-defense argument) 0, revenge or
(Source: Richard (Intemperateperson)
(Name the o.fFcer) is a rotten apple in the casparian, providence, ~ h Island)
~ d ~(Name theperson) is an intemperate perlaw enforcement barrel.
son who lets his mouth overload him.

(Crime)
(Bees or bumrds)
'The cure for crime is not the electric
We are all bees or buzzards-we look
either for that which is alive and beautiful chair but the high chair." J. Edgar Hoover
or for that which is dead and decaying. We
find what we seek.
(Death penal@)
'When we execute a murderer, it may
(Black arm band on goddess of justice) be that we fall into the same mistake as a
Don't return a verdict that will put a child who strikes a chair it has collided
black arm band on the goddess of justice. with." G.C. Lighteuherg
(Source: James Thomson, Sacramento,
California)
(Diflculf anaIysis-fren in grab1 bag)
(Describe the task) was as hard as try(Case as house of cards-defense ar- ing to find a flea in a grain sack.
gument)
Did you ever try to build a house of (Drugs-milk cow analogy)
cards? Well, this case is built like a house
Drugs (or prostitution or gambling) are
of cards. It's only as stable as the first foun- the milk cow of the underworld.
dation card. That foundation card has
(name of the prosecution ~vitness)name on (Evil)
it. It's too hent and twisted to support the
"Evil is a hill, everyone gets on his own
house of cards. (Source: Kevin McCoy, and meah about someoneelse's." African
Kenai, Alaska)
(Cases tried orr fact and not su~picionship of justice analogy-defense argument)
A famous Americanlawyer toldus many
years ago that cases are tried on the rocks
o f fact and not on the clouds and fogs of
suspicion. In order to find the Defendant
guilty in this case, you must he willing to
condemn him on suspicion, speculation
and guesw. I submit to you that the twelve
of you are ministers of fairness on a great
ship called Justice. You must guide that
great ship toward the port of Truth. Don't
cut loose from your moorings and launch
out from a safe haven into the broad ocean
of surmise and conjecture. (Source:
Richard Casparian, Providence, Rhode
Island)
(Common -mold analogy)
It was as common and pitiless as mold.

(Failing to face faet-whistling past
gmveyard analogy)
We would he whistling past the graveyard if we didn't face the fact that (state
the fact).
(FemininiQ-serpent analogy)
There was a serpent hidden in that femininity.

UuJudging)
'Whoever undertakes to set himself UD
as a judge in the field of Truth a&
Knowledge is shipwrecked by the laughter of the gods." Albert Einstein
(Jury service)
Jury service honorably performed is as
important in the defense of our country,
its Constitution and laws, and the ideals
and standards for which they stand, as the
service that is rendered by the soldier on
the field of battle in time of war.

(Juvenile delinquertcy)
The truth about juvenile delinquency is
that the normal youngster is as good or as
bad as the example given-or somewhere
thereabouts.
(Laws)
Such laws do rightly resemble the
spider's cobweb because they take hold of
little flies and gnats which fall into them,
but the rich and mighty will break and run
through them at will.
(Law)
'What a cage is to the wild beast, law
is to the selfish man." Herbert Spencer

(Fresh as May)
Fresh as the month of May.

(hws)
"Laws are spider webs through which
the big flies pass and the little ones are
caught." Honore Balzac

(Fnriress conduct-dog barkirg nt moon
analogy)
(Name the person) is nothing more than
a dog barking at the moon.

(Loneliness of loved ones of deceasedturtle dove analogy)
(Name theperson) is as alone as a turtle
dove that has lost her mate.

(Home)
A man's home, though it may be a hovel,
is his castle.

(Long face)
(Name the person) face was so long he
could drink out of a churn.
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(Memory for fact-carneJ4vater analogy)
His mind stores facts like a camel stores
water.

(Milk bucket)
(Name the person) got both feet in the
milk bucket.

(Necessity)
Crime is honest in a good cause.

(Opinion)
"Opinion has caused more trouble on this
planet than plagues and earthquakes."
Voltaire

the river; had a grin like a Cheshire cat;
let the cat out of the bag; upset the apple
cart; cried sour grapes; ate crow; or
showed his Achilles' heel).

(Prejudice)

ideas, spinning off sparks, noise and
smoke.

(Talkative witness-tonguqbrick analogy)
His tongue couldn't be stopped if you put
it under a brick.

"Prejudice is the child of ignorance."
William Hazlitt

(Talkative witness - Victrola needld
vaccination analogy)
(Prejudice)
The Lord must have vaccinated (name
Prejudice is an opinion without the witness) with a Victrola needle. You

judgment.

can't get him to stop talking.

(Public)

(Tarred with same brush)

'The public is a ferocious beast; one
must either chain it up or flee from it."
Voltaire

(Potpourri of idiomatic expressions)
The defense attorney (or prosecutor or (Pulling truth out of witness-dentist
witness or testimony) is putting the cart be- analogy)
fore the horse (or trying to split hairs;
An untruthful witness will sonletimes try
barking up the wrong tree; in hot water; to play games with you on cross-examinablowing hot and cold; running this into the tion. You've got to be like a dentist. Go
ground; dragging a red herring into the in there with a pair of pliers and keep pullcase; changing horses in midstream; beat- ing until you finally pull the truth out of
ing a dwd horG; lcadii~gyou up thc garden him.
path; still wct hehind thc curs; tl~ckind of
person who would hit a man when he's (Ribbon on prosecutor's packagedown; a knight in shining armor; a nasty defense argument)
piece of work; calling the shots; salt of the
Do you get the impression that the proseearth; alike as two peas in a pod; straight cution feels like it has to hand you this case
as an arrow; backing the wrong horse; hit- in a neatly wrapped package with a ribbon
ting below the belt; Mr. Big; the big on it? (Source: John Marinelli, Jr.,
banana; the big cheese; biting the bullet; Downey, California)
leading you into a blind alley; a babe in
the woods; enough to make the angels (Rrtnnirzg fast-jackrabbit analogy)
weep; not all there; small potatoes;
He ran as fast as a jackrabbit.
enought to send shivers up your back; trying to save his bacon; jumping on the band (Sharp witness-briar analogy)
wagon; batting with a sticky wicket; the
(Name the witness) was sharp as a briar.
greatest thing since sliced bread; burying
his head in the sand; or on a wild goose (Sour face)
chase).
(Name the person) face was so sour he
The defense attorney (or prosecutor or looked like he had been weaned on pickle
witness or testimony) was lying in his teeth juice.
(or fed you a cock-n-bull story; wearing
his heart on his sleeve; got cold feet; on (Shrpid wihtess-ball in high weeds
the horns of a dilemma; spilled the beans; analogy)
caught in the act; afraid of his own
(Name the person) is a lost ball in the
shadow; armed to the death; beat like a high weeds.
drum; left holding the bag; bonkers; cold
blooded; tough as an old boot; a whipping (Stupid witness-goose analogy)
boy; passing the buck; worshipping the
(Name the person) was as stupid as a
golden calf; caught red handed, had to eat goose.
humble pie; got caught flat footed; jumped
from the frying pan into the fire; bad an (Talkative witness- Ronran candle
axe to grind; beat around the bush; got analogy)
itchy feet; tried to sell the Defendant down
(Name theperson) is a Roman candle of
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They all got tarred with the same brush.

(Testin~ony reeks-natural fertilizer
analogy)
That witness' testimony had the aroma
of natural fertilizer.

( T i m powerless against truth)
Time, whose tooth gnaws away everything else, is powerless against truth.

(Trial as a play)
A trial has been described as a real life
play. This play has been a tragedy. It is
not a contest between opposing counsel and
myself. The leading man in this play is

(Undeniable facts-gravity onalogy)
(State the fact) is as real as gravity.
Whether you believe in Newton's, Einstein's, or someone else's explanation of it,
the fact is that the apple still falls. We can't
deny gravity and we can't deny (state the

fact).
(Under any definition, the facts are the
same-donkey analogy)
Under any definition, if it looks like a
donkey, smells like a donkey and acts like
a donkey, undoubtedly it is a donkey.

(Unjnst accusation)
"Anunjust accusation is like a barbed arrow, which must be drawn backward with
horrible anguish, or else it will be your
destruction." Jeremy Taylor

(U~zlikelihoodof an event-Texas standing on its panhandle analogy)
Texas could stand on its panhandle by
the time that (describe the event that will

not come to pass).
ontimred o,t page
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Motions Under the New Rules
All of us arc faced with problems aplenty
undcr the new Rules of Criminal l:vidcnce
and New Rules of Appellate procedure.
I have visited with a number of attumeys
who are willing to periodically sendin motions specifically addressing these new
rules. As they are received, they will be
published under this new column. The following materials were received from
David A. Grauer of Seguin and R. Kristin
Weaver of Dallas.

TO THE HONORABLE JUDGE OF
SAID COURT:

COMES NOW, the Defendant -,
by and through his attorney of record
,who, pursuant to the provision
of TEX. R. CRIM.Evm. 404(b), files this
his Motion to require the State to Disclose
any Evidence it has concerning other
crimes, wrongs or acts which it intends to
offer in its case-in-chief.
Further, since the said evidence is only
admissible
as proof of motive, opportunity,
NO. 85-38V386
intent, preparation, plan, knowledge, iden) IN THE 25TH DISPRICT
%TATS OF TEXAS
tity, absence of mistake or accident, the
VS
) COURT OF
) GUADALUW COUNTY. TEXAS
Defendant requests that the State advise the
Defendant and the Coun of the purpose of
the mtroduction of said evidence, outside
Now comes
defendant in the above the presence of the jury prior to its offer,
entitled and numbered action and makes in order that the Defendantmay insure that
this request to the State Of Texas the evidence is in fact admissible under
represented by the District Attorney, pur- TEX. R. GRIM. EVID. 404, andif found adsuant to Rule 404@) of the Texas Rules of missible, to insure that the evidence is reCriminal Evidence, for notice of the intent stricted to its proper scope and that the jury
o f the State, by the District Attorney, to be so instructed pursuant to the express reuse evidence of any other crimes, wrongs quirements of TEX. R. CRIM. EVID.
o r acts during the trial of the above cap- io~(a).
WHEREFORE, PREMISES CONSItioned matter, as well as the date, time,
place and circumstances of the alleged DERED, the Defendant respectfully requests that the Court require the State to
crimes, wrongs or acts.
disclose any evidence of other crimes,
wrongs, andlor acts it intends to offer in
Very t ~ l yours,
y
this case, including, but not limited to, the
name of the offense, the name of the wmDavid A. Grauer
plainant, the date of the offense, and any
evidence it intends to introduce to estabCERTIFICATE OF SERVICE
lish that the offense was in fact committed
This is to certify that a copy of the above and that it was in fact committed by the
Defendant's Request was hand delivered to Defendant. Further, the Defendant respectthe office of W.C. Kirkendall, Attorney fully requests that, after said disclosure,
for the State at, 113 South River, Suite the Court exclude the proffered evidence
205, Seguin, Texas, on this
day of of other crimes, wrongs andlor acts and
rule same inadmissible in the trial of this
, 1986.
cause, or in the alternative, that the Court
hold a hearing, prior to the trial of this
cause, to determine the admissibility of the
David A. Grauer
testimony concerning the said matters, and
Caua No. that after said hearing, that the Court exTHE STATE OF TEXAS ) M THE
JUDICIAL
clude
the proffered evidence of said matV.
) DISTRICI COURT OF
)
COUNTY. TEXAS
ters, or in the alternative, if the Court
permits the introduction of the said testimony, that the Court inquire of the State
the purpose for its admission and, there-

after, that the Court instruct the jury that
said evidence is admitted for the said limited purpose and that said evidence may only
be considered for the purpose FOI which
it was admitted.
Respectfully submitted,
AlTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE
I hereby certify that a true and correct
copy of the above and foregoing Motion
was mailed, postage prepaid, to District Attorney,
County,
Texas on this the
day o f 1 9 8 6 .

ATTORNEY FOR DEFENDANT
c a m NO. THE STATE OF TEXAS ) IN T H U I S T R I C T
V

)
)

COURT OF
COUNTY, TEXAS

ORDER

On this the -day
of -, 1986,
came on to be heard the above and foregoing Defendant's MOTION FOR DISCLOSURE OF EVIDENCE OF OTHER
CRIMES, WRONGS OR ACTS WHICH
THE STATE INTENDS TO USE IN IT'S
CASE-IN-CHIEF PURSUANT TO TEX
R. CRIM.EvID. 404(b), and the same is
hereby:
(1) GRANTED in a11 things
(2) DENIED in all things, to which action of the Court the Defendant duly excepts.
(3) GRANTED in the following
respects:

SIGNED this

day of
, 1986.

JUDGE PRESIDING
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Editorial

Crowded Jails and Prisons What Are the Solutions?
Will TDC shut down and deny admission to new inmates? A September 5 Dallas Morning News article stated that TDC's
population was 38,226, or 94.85% of its
capacity of 40,302 inmates. During July
and August, there was an average of 140
admissions per day to T.D.C. Apparently
a shutdown has been avoided, or at least
postponed, by early release of some
inmates.
Inmates who are released early are
selected based largely on the parole board's
assessment of non-dangerousness to the
conununity. When TDC "runs out of' these
inmates, the hoard expects either a slowdown of early releases or a higher rate of
recidivism by early releases.
Limits on current mandatory release
provisions were pending consideration in
the legislature September 19, according to
notices posted at the Capitol. Highly publicized violent crimes by parolees cause the
public to demand greater scrutiny by the
parole authorities of those being considered
for parole and mandatory release.
We all complain about higher taxes, but
many are willing to pay more for what they
believe will make society safer. Currently,
folks seem to thinklonger prison ternls will
do the trick.
TDC will add 2,250 beds at a new prison near Palestine in February, 1987, and
2,000 more for minimum security
prisoners in May, 1987. Will these beds
he full almost immediately upon availability? How many more beds must we add?
If we open more facilities in 1986 and
1987, will we need still more in 1988? In
1989?
There are also approximately 20,000 inmates in local jails, some awaitiug transfer to T.D.C. others are serving jail
sentences, laying out fmes and court costs,
awaiting disposition of pending charges,
or awaiting filing of cases under "investigation."
Prison and jail populations are influenced by many agencies, individuals,
and events, including federal courts; the

Texas Commission on Jail Standards; the
legislature; the Department of Corrections;
the Board of Pardons and Paroles; local
police, sheriffs, judges, prosecutors and
defense attorneys; bond elections for local jails; the crime rate and the crime clearance rate; and, of course, the economy.
Prosecutors in larger counties often
make lower recommendations when jails
and the T.D.C. reach near-capacity. Of
course, defense lawyers recognize this
and, in cases that will be plead for time,
will use this knowledge to benefit their
clients.
Judges who receive daily lists of defendants in jail pending disposition of matters
in their courts put pressure on counsel for
both parties to dispose of jail cases faster
than usual, whether by means of plea, trial,
or otherwise, and regardless of whether
dismissal, probation or time is the expected outcome. Every felony judge in Dallas
County can, no doubt, tell you how many
are on his or her 'Sail list" on any given
day. Defendants in jail have trial priority,
to some extent at least, over those on bond,
when the jail is at near capacity.
The legislature, in addition to limiting
early release provisions, will also be considering further alternatives to incarceration, and the funding for such alternatives.
Probation officers are overworked and
probationers are inadequately supervised
due to increased caseloads of individual
officers. Some probationers need more supervision and assistance than they are
receiving, if they are to succeed on probation. If they don't succeed, T.D.C. will
have to count them, too.
Would the early release from probation
of those who don't need supervision after
a minimum term free up substantial time
for probation officers to supervise and assist those who do need more attention?
Would this also save staff time now devoted to processing personal and mail-in
reports?
Court costs in a Dallas County misdenleanor are now $282 minimum, $297
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in a D.W.I. Misdemeanants serving this
amount out at $22.50 per day surely account for more than a few Dallas County
inmates. If the cost to house an inmate is
$30 a day, it costs the county $390 to have
a misdemeanant lay out $282 in court costs
for 13 days. Perhaps more important than
the $390 is the bed that's taken for 13 days
to "collect" the court costs. Can misdemeanor judges save their counties
money by waiving court costs? Do they
have such authority? Are many judges doing or considering doing this? Do people
need to he imprisoned for this debt? Do
pay-outs work; that is, do defendants
released on a court-ordered pay-out show
up and pay up when ordered to do so?
Judges, prosecutors, sheriffs personnel,
and who knows who else recently worked
around the clock releasing inmates from
the Dallas County jails to meet the crisis
of capacity. They would probably he the
first to tell us that crisis management is not
the answer to crowded jails. One problem
is that the crisis recurs too often. Some
judges and others have proposed a jail
coordinator or administrator to track the
status of inmates in the jail, believing that
placing some responsibility in one person
would help solve the problem of overcrowding. Sometimes it seems that not
only is the right hand ignorant of what the
left hand is doing, hut also that the right
and left hands are working against each
other. Some co-ordination of various
departments is needed.
There is no easy one-time answer to the
crowded facilities problem. Innovation and
long-range planning, not crisis management, are needed. The legislature will meet
in 1987 and will have to address the
problem. Judges and commissioners courts
will have to address the problem on a continuing basis. A task-force of business and
criminal justice leaders might provide
some suggestions, as might individual
criminal defense attorneys. What are your
ideas?
rn
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Don Adams will spoflighl articles of
general interest to the criminal defense
practitioner in this andfuture columns.

itey Fee Forfeiture: Can It Be Justified?,
by William J. Landers, William W. Taylor, and G. Richard Strafer
1986 Crim.Just. Vo1.l No.1 P.14, nze
Attorney Subpoena: You Are Hereby Commanded To Betray Your Clienf, by David
S. Rudolf and Thomas K. Maher
1986 Crim.Just. Vol.1 No.1 P.30, 2lze
Abused Child: The Pmsecutork Terrifying
Nightmare, by Richard Ginkowski
1986 Crim.Jnst. Vo1.l No.1 P.34, ABA
Guidelines Far The Fair Treaiment of
Child Wimesses in Cases Where Child
Abuse is Alleged
1986 Crim.Just. Vol.1 No.1 P.36, nae
Topsy Turvy World ofthe Drunk Driving
Case, by John A. Tarantino
1986 Crim.Just. Vo1.l No.2 P.2, Sentencing: Helging Judges Do nteir Jobs, by
Matvin E. Frankel and Gary P. Naftalis
1986 Crim.Just. Vol.1 No.2 P.6, Uncharged Misconduct, by Edward J. Imwinkeltied
1986 Crim.Just. Vol.1 No.2 P.lO, Getting Evidence [Subpoenas Duces Team],
by Hugh F. Culverhouse, Jr. and Timo-thy W. Ross
1986 Crim.Just. Vo1.l N0.2 P.13, Offshore Bank Accounts
1986 CrimJust. Vol.1 No.2 P.14, Setting the Sting, Minimizing the Risk, by Jay
B. Stephens
1986 Crim.Just. Vol. 1 No.2 P.34, New
Directions in D m k Driving Litigation, by
Thomas C. Smith

In and Around Texas
The "In and Around TexasScolumn will
not appear this month. However, in the
January 1987 issue look for the column
dedicated to the National Criminal Defense
Lawyers Association's board meeting updates. Don't forget if you have information
you would like to see printed in this
column, send it to "In and Around Texas,"
Kerry P. FitzGerald, Editor, 'Yoicefor the
Defense, c/o TCDLA, 600 West 13th
Street, Austin, Texas 78701. Have a safe
and happy holiday season.
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List of G r a n t e d PDR's
Issues Presented in Petitions for Discretionary Review
Which Have Been Granted by the Texas Court of Criminal Appeals
and Which Are Presently Pending Decision
Since July 17, 1985 the administrative
staffattorneys of the Court of Criminal Appeals have compiled, in the ~zormalcourse
of business, a list of cases and legal issues
on which the Court has grantedpetitions
for review. Although originally prepared
for internal use only, the Court has authorized release of the list forpublication and
for use by the bench and bar of Texas. Ute
issues listed are summaries as worded by
the staff, and do not necessarily reflect
either the reasoning or the phraseology
used by the parties or by the Court.
The following are the cases and issues
or1 which the Court of Crinlinal Appeals
granted review between August 11, 1986,
and October 29, 1986, for whicli the Couit
has not yet delivered a written opinion:
PDR 083285 6/11/86, Hidalgo Co. (Ss
PDR), Atten~ptedCapital Murder, Frank
Janualy: (I) Was the ct. app.'s analysis of
jeopardy consistent with this ct's opinion
in a-parte McWiNianis. 634/1815? (2)
Does a conviction for an offense which is
later used as the aggravated element in an
attempted capital murder create jeopardy
problems for the attempted capital murder?
(3) Does Garrett v. United States, 37
Cr.L.Rptr. 3067, change in any way the
double jeopardy test enunciated in Blockburger, 52 S.Ct. 180 and Ex Parte McWilliar&, 634//815?
PDR 0849-85 6/11/86, Dallas Co. (Ss
PDR), Indecency w/child (habitual),
Robert Powell: (1)
. , Is Sec. 4 of child
videotaping statute constitutional?
PDR 0863-85 4/16/86, Denton Co. (A's
PDRJ, DeI. of Cocaine. Avan King: (1)
Was admission of unadjudicated offense at
pun. stage error where D merely applied
for probation and said he would obey the
law in future?
PDR 0867-85 5/6/86, Dallas Co. (Ss
PDR), Sex. Abuse of Child (Enh.), James
Edward Long: (1) Is Sec. 2 of child
videotaping statute constitutional?
PDR 0872-85 & 0873-85 6/11/86, Dal-

las Co. (A'sPDRs), UUMV (Enh.) & Agg.
Rob. (Enh.), Barry Louis Pizzo: (1) Is
another's claim to have committed the alleged offense admissible in a direct evidence case?
PDR 0886-85 9/16/86, Archie D. Peterson: (1) Does a DWI conviction bar prosecution for involuntary manslaughter, an
offense arising from the same transaction?
(2) Is Ex Parte Robinson, 64111552 (allowing these types of appeals) still viable?
PDR 0890-85 6/11/86, Bexar Co. (Ss
PDR), Arson (Rev. ofProb.), Daniel Coltzales: (1) Whether an arson indictment is
fundamentally defective for failing to allege that the City of San Antonio is an iocorporated city?
PDR 0909-85 6/18/86, Harris Co. (A's
PDR), Murder, Victoriano Sanchez: (1)
Whether the appellant timely urged his motion to dismiss for an alleged violation of
the Speedy Trial Act after the jury had
been selected, hut before the jury had been
sworn and the indictment read?
PDR 0912-85 6/18/86, Harris Co. (A's
PDR). Il~efr,Silas Owendoff Angel: (I)
Does traffic stop outside city limits by city
policeman taint fruits of the stop?
PDR 0914-85 6/25/86, Harris Co. (A's
PDR), Possession of C.S., Abraham Chapa: (1) Whether the appellant has standing to challenge the search of a taxi cab
in-which he is a passenger.
PDR 0924-85 6/25/86, Harris Co. (A's
PDR), Agg. Rob. & Agg. Sex. Assault,
Tommy Holcoinb: (1) Were both offenses
part of same transaction such that 2nd conviction was barred by Siller? (Both were
alleged in same indictment.)
PDR 0927-85 6/25/86, Cameron Co.
(Ss PDR), Aggravated Robbery, Rene
Cortez Cavazos: (1) Whether unadjudicated offenses are admissible before a jury in
connection with a defendant's application
for probation.
PDR 0928-85 6/25/86, Taylor Co. (Ss
PDR), Forge~y,Johnny B. Stevenson: (1)
Whether the Speedy Trial Act is uncon-
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stitutional.
PDR 0929-85 6/25/86, Bexar Co. (Ss
PDR), Indecency w/child, Maurice Samuel
Cunninghanl: (1) Is indecency with a child
a lesser included of aggravated sexual
abuse where a phrase required in indecency with a child, "sexual content" is not included in the indictment for the greater?
PDR 0945-85 7/9/86, B m r Co. (Ss
PDR), Murder, Sherman Joiner: (1)
Whether appellant was entitled to a requested charge on voluntary conduct under Sec. 6.01 when he indicated "Oh my
God, I done killed her.. .it was an accident."
PDR 0960-85 9/25/85, Ex Parte Montejay Tarver: (1) Does double jeopardy bar
conviction for an offense alleged as violation of probation, after a finding of "not
true" on that allegation?
PDR 0969-85 7/9/86, Dallas Co. (A's
PDR). BurdHab (Rev o f Prob). Roniev
~ ~ r r ~r o; l k : - ( 1 )was the fourt below correct in holding that this was truly unobjected to hearsay? And further, was there
sufficient evidence even if the evidence objected to should not have been introduced?
PDR 1048-85 ll/l3/85, B a a r Co.,
Pre-Trial Habeas, E/P Jose Diaz Valenciano: (1) Challenge to condition of appeal
bond prohibiting Def. from returning to his
home (site of offense) during appeal.
PDR 1064-85 4/16/86, Montgomely Co.
(A's PDR), BarglHab (Habitual), Earl
Gene Tomlin: (1) Were D's admissions
suff. to show sequence of priors (identified only by offense, punishment, and year
of conviction)?
PDR 1091-85 4/16/86, Allan Beck: (1)
Is the failure to swear a witness fundamental error such as to do away with the requirement for a contemperaneous
objection? Is a decision that it is not fundamental error in conflict with ViNareal,
214/1464?
PDR 1153-85 7/30/86, Lampassas Co.
(A's PDR), Pass. of Metliainphetllarnirte,
Terry Lee Landers: (1) Does stipulation

need to be signed by Tr.Ct., or is signing
agreement to stipulate sufficient? (guilty
plea)
PDR 1197-85 7/30/86, Tarrnnt C a (A's
PDR), DWI, Donna Denise King: ( 1 ) On
MQ, Does DWI information need to detail "public place"?
PDR 1339-85 2/12/86, Freestone Co.
(A's PDR], i%e#, B e d Meshell: ( 1 )
Whether STA is constitutional @ill
caption).
PDR 1193-85 & 1194-85 4/16/86, Harris Co. (d's PDR), Iheff over $2OWu1Ider
$lO,wO, Craig Houston McClain, ClmrIes
Vincent Navano: (1) Whether the stipulation was in compliance with Art. 1.15,
V.A.C.C.P., when thestipulation was not
signed but a written docket entry of "stipulation offered and approved" was entered
by the trial court?
PDR 1239-85 4/16/86, EElPmo Co, (Ss
PDR), Burg. of Hub. (Rev. of Prob.),
David Wayne Lobelle: (1) Against a motion to quash, are the descriptiveaverments
in a motion to revoke sufficient to afford
due process notice? (Court of Appeals
fashioned anew four-part test to determine
the suff~cienyof notice in a motion to
revoke.)
PDR 1302-85 4/30/86, Twrant Co. (A's
PDR), Agg. Rape. Cipriano Ramon Alm a w : (5) Whether the Ct. App. applied
wrong test for harm in fundamen€al error
in chg.
PDR 0155-86 4/30/86, Baar Co. jS's
PDR), BurgJHab. (Enh.), litomas Wilson: (2) Whether volun@riness of conf.
was sufficiently raised before jury to require that issue to be submitted as fact

PDR 0227-86 4/30/86, Dallas. (Ss
PDR), Burg./Bldg., Raymond Edmund
LaPoinC (1) Is it error to instruct jury that
entry alone of closed bldg. at night allows
inference that entry as with intent to commit theft?
PDR 0232-86 4/30/86, El Pam Co. [Ss
PDR), Official Misconduct, Ramon
Montes: (1) Does the evidence support a
finding of guilt as a principal? If so, is the
failure to apply the law of parties to the
facts over objections harmless error? See
Govan, 682//567.
PDR 0254-86 4/30/86, Dallas Co. V s
PDR), Involuntary Manslaughter, Scott
David Spindler: (I) Is the order of referral under the Dallas magistrate's act jurisdictional thereby making its absence

fundamental emor? (2) Were the acts of the
magistrate outside of the scope of authority
granted by the order of referral? (3) Can
the failure of the record to contain a referral order be raised for the first time in the
court of appeals?
PDR 0264-86 4/23/86, Harris C a (As
PDR), Agg. Rob., h t n i e Hurd: (1) Can
Tr. Ct. require D to impeach Ss' witness
on bias only by using other witnesses, and
not by cross-x?
PDR 0375-86 4/23/86, Fort Bend Co.
(A 's PDR), Rape, Audencio Aguikzr, Jr. :
(1)Whether the trial court erred in excnsing the prosecutrix from appellant's
invo-~;ion of the rule?
PDR 0941-85 10/1/86, Harris Co, {A's
PDRI. Thefr over $2w. Thomas Morris
r a~dellantcommitted
111: ti) ~ i e t h e the
an off&se in the preseke of an officer so
as to dispense with the necessity for an arrest warrant. Appellant fled from the
officer after having been told he was under arrest. The court of appeals holds this
constitutes offense of felony escape. Apparent conclict with Sttabb, 683f1850,out
of the 13th Court of Appeals in which it
was held that a mere verbal command by
an officeris insufficient to effect an arrest
when the defendant refuses to submit to
such a command.
PDR 1277-85 10/1/86, Harris Co. (As
PDR), Conspiracy to Deliver Cocaine in
an Amount in Ercess of 400 G r m , James
Lee Preston: (1) Whether the 1983amendments to the controlled substances act are
invalid because the caption to the bill containing the amendments fails to give fair
notice of the incorporation of Title IV of
the Penal Code into the body of the
amendment.
PDR 1306-85 10/01/86, Jefferson Co.
(A's PDR). Agg. Possession of Cocaine,
Gustavo Alberto Roldan: (1) Whether an
officer had probable cause to effectuate a
wnrrunlless arrest when information supdied to the dliccr came from a confidential sub-informant whose reliabilty,
credibility, and basis for knowledge
- is
unknown.
PDR-1350-85 10/01/86, Kerr Co. (Ss
PDR), Escape, Donald Jessie Harrefl: (1)
Can there be an escaoe where there is no
actual physical cnstohy such as handcuffs
or the posting of a guard and the defendant w a k out of the hospital? He bad been
told that any leaving of thehospital would
be an escape, although no guard was post-

ed nor was there any actual physical restraint.
PDR 0043-8610/1/86, Derdon Co. (Ss
PDR), Involunmry Manslaughfw, Glenn
Roberr Williams: ( 1 ) Is a "motorboat" a
"motor vehicle'' for purposes of prosecution under Sec. 19.05 PC?
PDR 0094-86 10/1/86, Harris Co. (As
PDR), Aggravafed iiid,~pping,Samuel
Richard Johnson: (1) Whether the trial
court erred in overruling appellant's objection to the charge on the basis the court
failed to apply thelaw of parties to the facts
of the offense. This is an aggravated kidnapping prosecution in whiKthe evidence
tends to show that appellant's co-defendant
restrained the complainant while appellant
made the ransom demands.
P1)R 0194-86 10/1/86. L41llas Co. IS:v
PDR), ~ggruvated~ o b b k r y y r e d d t k ~ ~ i e
Cockerham: (1) Whether trial court erred
in overruling appellants objection to jury
argument which allegedly commented
upon appellant's failure to testify. Appellant presented evidence tending to show the
com~lainantwas a drug dealer. Over objectiki, the prosccutor
"nodefcnsc
witness his come in here and told you that
this man over here didn't commit that
robbery."
PDR 0801-85 10/8/86, Red River Co.
(A'sPDR), Terroristic Threat, Jerry RedPam: (1) Whether an appeal can be dismissed for failure to file a cost bond or
failure to timely fde the record in the court
of appeals.
PDR 0949-85 10/8/86, Some~elEGo.
(ASPDR), Enticing a Minor, David Waylte
Cunyus: (1) Is the evidence sufficient to
find guilt as to enticing a minor when the
evidence showed that the appellant o f f d
to take the children to a movie and buy
them beer, which was refused, and then
took them directly home?
PDR 0974-85 10/@86, Dallas Co. (A's
PDR), Attempted Murder, Gary L.Penny:
( 1 ) Whether argument that specific intent
to kill was not necessary to fmd guilt for
attempted murder was wrong or harmless.
PDR 1008-85 10/8/86, Dallas Co. (Ss
PDR), DWI, Lee Clark Webb 111: (1)
Whether roadblock purportedly for DL
check was valid where DWI found.
PDR 1018-85 10/8/86, Dallas Co. (Ss
PDR). Ihefr over $2OO/Under $10,000
(Rev. of Prob. foltow'ng Deferred Adj.),
Tuan Gano: ( 1 ) Whether the Court of Appeals had jurisdiction to entertain appeal

hued
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from order revoking probation following
deferred adjudication of guilt?
PDR 1218-85 10/8/86, Tarrant Co. (Ss
PDR), Unauthorized Use of a Motor Vehicle (prior conviction), Archie Johnson:
(I) When a defendant collaterally attacks
a prior conviction the state is seeking to
use for enhancement purposes by objecting that the prior conviction may be void,
does the burden of proof lie with the defendant, or, by raising such objection, does
the defendant shift the burden of proving
the validity of the prior conviction to the
state?
PDR 1328-85 10/8/86, Dallas Co. (A's
PDR), DWI (Rev. of Prob.), Albert
Preston Carter: (1) Whether roadblock
purportedly for DLcheck was valid where
D W ~found.
PDR 0016-85 10/8/86, Harris Co. (Ss
PDR), Poss. of Con?. Sub., Pad Allan HIImason: (1) What affirmative links. if anv.
must be proven to support defendant's conviction for possession of a controlled substance when defendant is only occupant
vehicle in which contraband is recovered?
PDR 0026-86 10/8/86, Dallas Co. (Ss
PDRJ, Aggravated Robbay, Williarn
Fredrick Brennart: (1) Did the Court of
Appeals correctly hold that the reputation
witnesses' qualifications show them to be
unable to testify as to reputation?
PDR 0046-86 10/8/86, (Ss PDR), Aggravated Sexual Assault, William Charles
Z w w : (I) Whether appellant's trial objection comports with alleged error within
court's charge to jury? (2) What harm, if
any, did defendant suffer under Alrnanza,
68611157, as a result of court's charge allowing conviction within 3 years of date
of offense as contained within indictment
for the offense of aggravated sexual assault
ual assault when such three year period included time before enactment of aggravated sexual assault offense?
PDR 0089-86 10/8/86, Harris Co. (Ss
PDR), Aggravated Kidnapping, Gary William Green: (1) Whether reversible error
is present when the trial court excludes testimony from two witnesses but the record
fails to reflect why the witnesses were not
called, any ruling made by the trial court
regarding the witnesses, and any objection
the defendant might have made concerning exclusion of the testimony.
PDR 0130-86 I0/8/86, Rains Co. (A's
PDRJ. DWI (Felony), John Gilbert Kim:
(I) Was refusal to take breath test admis<.

sible prior to 1984 DWI amendments?
PDR 0172-86 10/8/86, Collin Co. (A's
PDRJ, DWI, William Dixon Holland: (1)
Was the court of appeals correct in holding that appellant failed to show the judge
was biased to the extent that he was denied due process of law? See McClenan,
66111108.
PDR 0233-86 10/8/86, Taylor Co. (Ss
PDR), DWI, Gayle Lee Jones: (1) Whether
allowingjury to hear audio portion of DWI
videotape after request for counsel is made
is reversible error.
PDR 0303-86 10/8/86, El Paso Co. (Ss
PDRJ, Tl1ej7 over $750, Larry C11rtis
Rowland: (1) Whether evidence was sufficient to show intent to deprive owner of
property.
PDR 0357-86 10/8/86, Yoro~gCo. (Ss
PDR), Forgery by Passing (Rev. of Prob.),
Jerry Don Bluut: (1) Whether the Court of
Appeals erred in failing to apply the exception under former Article 4495b,
V.A.C.S. (physician-patient privilege) to
a patient who later became the defendant
in a criminal prosecuton-apparent conflict
with Harper, 68611738, from the Third
Court of Appeals?
PDR 0388-86 10/8/86, McLertrtart Co.
(A's PDR), Aggravated Robbery (prior
co~zvictio~z),
Ton1 Melvin Simnto~ts: (1)
Whether Court of Appeals properly concluded that multiple convictions for the
offense of aggravated robbery were permissible because multiple victims were involved when record shows there was only
one theft (apparent conflict with ex parte
Crosby, 703//683)?
PDR 0394-86 10/8/86, Harris Co. (A's
PDR), Murder, Charles DeJar~~erte:
(1)
Whether appellant's warrantless arrest can
be upheld under Art. 14.04, V.A.C.C.P.,
when evidence merely shows difficulty in
locating the defendant at the later time if
he is not immediately apprehended without
a warrant (no one knew defendant's name
or anything more about him)?
PDR 0497-86 10/8/86, Dallas Co. (A's
PDR), Murder, Roy Elvin Gardener: (1)
Did the trial court err in failing to allow
the appellant to show that the deceased had
been in prison for murder and that he was
thus afraid of the deceased even though he
was allowed to put in other evidence showing his fear and the reasonableness of that
fear?
PDR 0851-86 10/8/86, Dallas Co. (A's
PDR), Aggravated Saual Abuse, Clans
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Detlef ntiles: (1) Whether the Court of Appeals properly held that defendant who
enters a non-negotiated plea of guilty in a
trial before the court waives right to appeal all non-jurisdictional defects?
PDR 0009-85 10/15/86, Dallas Co. (Ss
PDR), Burglafy of a Building, Dauiel
Gaston Shockley: (1) Whether giving instruction on presumption of intent to steal
on nighttime entry required reversal.
PDR 1117-85 10/15/86, Pa10 Piuto Co.
(Ss PDRJ, Carlying gun on licensed
premises, Eddie Ray Hrifinan: (I) Is a variance between the alleged name of a
licensed premises and the name on its
license fatal?
PDR 0042-86 10/15/86, Ellis Co. (Ss
PDR), DWI (Third Offense),J a m s Daniel
Huntan: (1) Whether judgments and jail
card notations sufficiently identified defendant as samc individwdlconvictcd in two
oriur DWI nrosecuti~nsallcecd within inkctment. (Apparent confliccwith Birllard,
533/1812)?
PDR 0044-86 10/15/86, El Paso Co.
(Ss PDR), Burglary of a Habitation, Floyd
Leon Vigil: (1) Whether Court of Appeals
properly stated facts and considered issue
of trial strategy in concluding defendant
was denied effective assistance of counsel
at trial?
PDR 0102-86 10/15/86, Dallas Co. (Ss
PDR), Mi~rder,G a ~Lynn
y
Murphy: (I) Is
evidence of extraneous offenses admissible at the punishment phase of a trial in
response to appellant's application for probation? See Cavazos, No. 927-85 (granted 6/26/86), and King, No. 863-85
(granted 4/16/86), See also Baater,
64511812.
PDR 0123-86 10/15/86, Collin Co., (Ss
PDR), DWI, Keith Raymond McMiIlan: ( 1 )
Does due process require that the record
show D was correctly admonished on the
range of punishment in a misdemeanor?
PDR 0125-86, 0126-86, 0127-86
10/15/86, Dallas Co. (A's PDRs), UUMK
B~rrg/Habitation,Herman Ketzrzeth Rabb:
( 1 ) Is the Dallas County magistrate's act
unconstitutional as a special bill or improper delegation of powers?
PDR 0429-86 10/15/86, Dallas Co. (Ss
PDR), Theft of Property Over $200, Johnny Ray McGinnis: (1) Where the appellant
plead true to the prior convictions is the
fact that an information, upon which one
of the priors was based, is "essentially
blank" a fundamental defect?

Survey of Recent Federal Cases
(What's Hot and What's Not)
by Gerald H. Goldstein, with the able assistance of Rick Briggs and Patrick Peranteau

This past year Federal Courtshave considered a panoply of issues ranging from
the detentioh of presumptively innocent
citizens without hail while awaiting trial,'
to the seizure of the attorney's fees paid to
counsel they hied to defend them on those
charges.'

From the Ridiculous to
the Sublime

amounted to harmless error in this
case, claiming that the evidence
against respondent was werwhelming and. .the [R]espondent's conviction after a fair trial, we are told,
purged any taint attributable to the
indictment process. Our acceptance
of this theory would require ahandoment of more than a century of consistent precedent. . .
[We are not], persuaded that discrimination in the grand jury has no
effect on the fairness of the criminal trials that result from that grand
jury's actions. The grand jury does
not determine only that probable
cause exists to believe that a defendant committed a crime, or that it
does not. In the hands of the grand
juty Iies the power to charge a greater offense or a lesser offense;
numerous counts or a single count;
and perhaps most significant of an,
a capital offense or a noncapital
offense-all on the basis of the same
facts. Moreover, '[tlthe grand jury
is not bound to indict in every case
where a conviction can he obtained.'
. . .Thus, even if a grand jury's determination of probable cause is confirmed in hindsight by a conviction
on the indicted offense, that confirmation in no way suggests that the
discrimination did not impermissibly
infect the framing of the indictment
and, consequently, the nature or
very existence of the proceedings to
come." 88 L.Ed.2d at pp. 607-09.

.

.

At a time when our nation's chief law enforcement official h entreating employers
to spy on their workers at "local taverns"
after hours and muck about in their urine
the morning after, our country's highest
Court has placed its stamp of permiture
upon a state statute imposing up to twenty
years imprisonment for sexual activity between consenting adults in the privacy of
their own bedroom?
AU-in-all, however, the year did produce
some dim light at the end of the tunnel. Let
Gerald H. Goldstein is in private pracu s hope it is not a train coming in our rice in San krtonio, with the lawfim, of
direction.
Goldmiin, Goldsreri2 & HiNey.
He is curre~ttlyn director of the Texas
Gmnd Jury Practice
Critninal Defme Lawyers Association, the
National Associarion of Criminal Defense
Composition:
Lawyers and serves as an Adjunct PmfesVmqua v. HiILery, 88 L.Ed.2d 598 (1985) sor in Crintinal Law at rlre University of
While the Supreme Court has recently Texas at Austi~t.
held that a fair trial before a petit jury will
cure many defects in the Grand Jury constitutes a denial of an indicted defenprocess [See: U.S. v. Mechanik, 89 dant's Fifth Amendment right to "due
L.Ed.2d 50 (1986), discussed herein], it process" and "equal protection," and same
took occasion last term to reaffirm its de- is not cured by a fair trial before a fairly
cision in Castaneda v. Partida, 430 US selected petit jury.
482 (1979). holdine. that a method of
"phe Statcl urges this Court to find
select& &nd jurors which results in the
Unauthorized Persons:
that discrimination in the grand jury
systematic exclusion of an identititdhleclass
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U.S. v. Mechanik, 89 L.Ed.2d 50 (1986)
The Court was not so concerned,
however, when it came to procedural errors, such as Rule 6(d), F.R.Cr.P.'s prohibition against the presence unauthorized
persons before the Grand Jury during the
"taking of evidence." In Mecl~anik,the
Court held that even if joint testimony by
two witnesses before a grand jury at the
same time violates Rule 6(d), F.R.Cr.P.,
any error is rendered harmless by the accused's conviction upon a fair trial by petit
jury.

termination, a judicial officer must
hear in mind that 'passage of the
pretrial detention provision of the
1984 act did not. . .signal a congressional intent to incarcerate wholesale
the category of accused persons
awaiting trial.' U.S. v. O m , 760
F.2d 887, 890 (8th Cir. 1985).
Rather, Congress was demonstrating
its concern about a small but identifiable group of individuals as to
whom pretrial release is inappropriate. S. Rep. No. 225, 98th Cong.,
1st Sess. 6-7, wprintedin 1984 Code
Cong. and Ad. News at 3189." at
1189.

Bail
According to Congress the Eighth
Amendment no longer means what it says.
As if to remind us that George Orwell
could not have been aU wrong, on October
12, 1984, the Congress passed and the
President signed into law the Comprehensive Crime Control Act Amendments to
the Bail Reform Act which now provides
for detaining presumptively innocent
citizens without bail prior to any determination of guilt 18 U.S.C. $3142. In particular, that statute contains a rebuttable
presumption 118 U.S.C. $3 142(f)(c)] that
where one is charged with a controlled
substance offense where the maximum
punishment is greater than 10 years, no
condition will reasonably assure the defendant's appearance or the general safety of
the community. Further, Courts have held
that an indicbneut which charges one of the
offenses enumerated under $3142(e) may,
in and of itself, trigger the rebuttable
presumption warranting pretrial detention
of a presumptively Innocent citizen without
bail while awaiting trial. U.S. v. Suppa,
799 F.2d 115, (3rd Cir. 1986); U.S. v.
Dorningmz, 783 F.2d 702,706, n. 2 (7th
Cir. 1986); U.S. v. Hurtado, 779 F.2d
1467 (IlthCir. 1985); U.S. v. Contreras,
776 F.2d 51 (2nd Cir. 1985); U.S. v. Hazirne, 762 F.2d 34, 37 (6th Cir. 1985).
Intended for "Small, Identifiable Group":
U.S. v. Westbrook, 780 F.2d 1185, I189
(5th Cir. 1986)
The Fifth Circuit has held however that
"pretrial detention" was not intended to
result in the "wholesale" incarceration of
large categories of accused persons awaiting trial.
"In making a pretrial detention de-

"Presumptions" Shifts Only Burden of Going Forward:
U.S. v. Jessup, 757 F.2d 378 (1st Cir.
1985)
The presumption of flight and dangerousness created by the Bail Refonn Act
Amendment's were "not intended to shift
the burden of persuasion to the defendant
but [were] intended [by Congress] to impose only a burden of production3'ofsome
evidence. At 381.
Pretrial Detention Without Bail Based
Upon "Dangerousness"
Held Unconstitutional:
U.S. v. Melendez-Carrion, 790 F.2d 984
(2nd Cir. 1986)
The Second Circuit has recently held that
those portions of the Bail Reform Act that
authorized pretrial detention of a suspect
without bail on grounds of danger to the
community violate the Due Process Clause
of the Fifth Amendment as applied to
defendant's detained for over eight months.
at 1004.
U.S. v. Salerno, 794 F.2d 64 (2nd Cir.
1986), cert. g~nnted, 40 Cr.L. 4077
Wovemher 3,1986), [scheduling of argument expedited for January session]. And
even more recently:
"[Tlhat the Due Process Clause prohibits pretrial detention on the
ground of danger to the community
as a regulatory measure, ivithont
regard to the duration of the detention. " (Emphasis supplied) at 71.
Contra: U.S. v. Rodriqsez, 803 F.2d
1102, (11th Cir. 1986); U.S. v. Portes,
786 F.2d 758 (7th Cir. 1986); U.S. v.
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Delker, 757 F.2d 1390 (3rd Cir. 1985).
When Must Detention Be Requested?
The Bail Reform Act provides that upon
motion "the [detention] hearing shall be
held immediately upon the person's first
appearance before the judicial officer,"and
in no event may same be continued longer
than 5 days. 18 U.S.C. $3142(f).
U.S. v. O'Shanghnessy, 764 F.2d 1035
(5th Cir. 1985), reh. granted, 772 F.2d
111 (5th Cir.), appeal dismissed as moot,
772 F.2d 112 (5th Cir.)
The Fifth C~rcuitheld that except under
"exceptional circumstances" the "first appearance" requirement is mandatory and
must be complied with or bail set. See also:
US'. v. Payden, 759 F.2d 202 (2nd Cir.
1985); U.S. v. Iturtado, 779 F.2d 1467
U.S. v. Holloway, 781
(11th ~ i r 1985);
.
F.2d 124 (8th Cir. 1986).
U.S. v. Becerra-Cobo, 790 F.2d 427
(5th Cir. 19861
However, the Fifth Circuit has held that
such is not the case with respect to an illegal alien who has not been admitted for
permanent residence in the United States.
Under $3142(d)(l)(B) detention of such
person need not be demanded at the first
temporary detention appearance, so long
as it is demanded at the first appearance
of the alien for any other purpose, and such
hearing is held within the 10-day period
set out in that section.
What Evidence May Be Considered?
U.S. v. Fisher, 618 F.Supp.
.. 536, 537-8
(D.C. Pa. 1985)
U.S. v. Ridinger, 623 F.Supp. 1386 (W.D.
Mo. 1985)
While it may be true that "hearsay evidence is admissible," U.S. v. Fortna, 769
F.2d 243 (5th Cir. 1985), where we are
dealing with such serious questions as a
presumptively innocent individual's liberty,
two federal district courts have indicated
great care should be accorded to the
process by which such a decision is made,
and as to meeting to the burden of "clear
and convincing evidence, hearsay may be
insufficient."
Moreover, the Bail Reform Act, 18
U.S.C. 63142(fl
exuresslv guarantees an
~,
accused the right to "cross-examine" witnesses against him at the detention hearing.
L

.-

Bail For Non-Citizens:
U.S. v. Cantrr-Salinas,789 F.2d 1145 (5th

Cir. 1986)
While one Court granted bail to 'tln Iranian citizen," allegedly acting as an agent
of the Iranian Government, who was
charged with "serious" munitions offenses.
See U.S. v. Motamdei, 767 F.2d 1403 (5th
Cir. 1985), the Fifth Circuit recently held
that a trial coua did not abuse its discretion in holding that "no set of conditions
would reasonably assure" the appearance
of a resident alien who was divorced, unemployed and owned no pmperty in this
country.

U.S. v. Tolliver, 780 F.2d 1177, U.S. v. Lane, 88 L.Ed.2d 814 (1986)
1181-1182 (5th Cir. 1986)
Misjoinder under Rule 8@), F.R.Cr.P.,
Three recent Fifth Circuit decisions that is subject to "harmless error" analysis and
predated the decision, although noting the is not reversible per se. Reversal is regrant of certoriari in Batson, denied such quired only where the misjoinder results
claims of discriminatory use of preempto- in actual prejudice having a "substantial
ry jury challenges relying on Swain v. and injurious effect or influence in deterAlabuma.
mining the jury's verdict," quoting Korteakos v. U.S., 328 U.S. 750 (1946).
Impartial Jury:
U.S. v. Manzeh, 782 P.2d 533,543-544
Fouiih Amendment
(5th Cir. 1986)
One paragraph in a medium-length Aerial Surveillance of Residential Curnewspaper article published during trial, tilage:
referring to defendant's prior conviction Calijornia v, Ciraolo, 90 L.Ed.2d 210
Petit Jury Selection
didnot warrant reversal as to defendant or (1986)
Equal protection/Purposefd Discrimi- co-defendants
The curtilege of a home is not protected
nation:
from aerial surveillance even where a
Batson v. Kentucky, 90 L.Ed.2d 61 (1986) AweN v. Bhckbrim, 800 F.2d 502, 507 defendant has asserted an expectation of
The Supreme Court held that purpose- (5th Cir. 1986)
privacy by constructing both a six-foot and
ful discrimination in the exercise of a
Defendant failed to make prima facie a ten-foot fence.
prosecution's preemptory challenges vio- showing that practice of not serving sumSee also: Dow Olemica2 Co. v. U.S., 90
lates an accused FW1 Amendment right to mons in a particular housing project affeet- L.Ed.2d 226 (1986) @PA took aerial phoequal protection. To establish such a vio- ed the impartiality of his grandjury venire. tos of Dow plant. Held that same is not a
lation the defendant has the burden of
searah prohibited by Fourth Amendment].
showing: (1) that be is a member of a cog- Location of Making Strikes:
nizable racial group, (2) that the prosecu- U.S. v. Severiflo, 800 F.2d 42 (2nd Cir. Curtilage-Plain View:
tor has exercised preemptory challenges to 1986)
While the Supreme Court has held that
remove members of defendant's racial
At least one Court recently held that re- a trespass onto "open fields" does not wargroup, (3) that from the prosecutor's quiring an accused to exercise his preem- rant application of the Federal Exclusionstrikes, an inference can be drawn that tory challenges in the presence of ary Rule, See: Oliver v. U.S., 466 U S .
such strikes weremade on account of race. prospective jurors denied him a fair trial. 170 (1984), lower courts havebeen someSee: Allen v. Hardy, 92 L.Ed.2d 199
what less permissive.
(1986) Folding that Batson, Supra, would Jury Instructions:
not be applied retroactively on collateral Rose v. Clark, 92 L.Ed.2d 460 (1986)
U.S. v. Whale)., 781 F.2d 417, 419-421
review of convictions that becante final beSupreme Court applied the harmless- (5th Cir. 1986)
fore that decision was announced].
error analysis to affirm a murder convicPlain view, without exigency, does not
tion where jury was unconstitutionally in- justify a warrantless entry onto the curWingo v. Blackburn, 783 F.2d 1046, structed that homicide was presumed to be tilage of a residence to investigate what
1050-51 (5th Cir. 1986)
malicious.
"appeared to be marijuana", and the
officers ignorance of the warrant requireA white-on-white murder precludes constitutional error through prosecutors Venue:
ment does not raise "good faith."
preemptory challenge of blacks. Decision Cook v. MorriN, 783 F.2d 593, 595 (5th
rendered before Barson v. Kentucky, 90 Cir. 1986)
U.S. v. Wmn, 766 F.2d 880 (5th Ci.
L.Ed.2d 61 (1986).
The Sixth Amendment right to trial in 1985), reinstated en banc, 782 F.2d 1226
a district where the crime was committed (5th Cir. 1986)
Esquivel v. McCotter, 791 F.2d 350 (5th does not apply to state prosecutions.
Where officers entered onto defendant's
c i i 1986)
land without a warrant to view the inside
of a barn they suspected contained illegal
Smith v. McCotter, 798 F.2d 129,132 (5th Right To Fair Trial:
Cir. 19861
Holbrook v. Flym, 89 L.Ed.2d 525 (19861 chemicals, the Fifth Circuit held such purhe Fihh Circuit has already held that The presence of four armed troopers in poseful intrusion could not be justified by
Batson v. Kentucky will be given prospec- thecourtroom was heldnot to be so inher- either the "open fields" or "plain view"
ently prejudicial as to deny an accused his doctrine:
tive application only.
right to a fair and impartial trial.
'Dunn took a number of steps to perU.S. v. Leslie, 783 F.2d 541,545-561 (5th
Cir. 1986) (en banc)
Zndichents
serve privacy. Some result from the
layout of his ranch and others from
Dillard v. Blackburn, 780 F.2d 509 (5th
MisjoinderISeverance:
Cir. 1986)
his affimatwz acts. These steps,

.
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with different applications and
different weights, all factor into the
fmal conclusion. The harn was located in a clearing surrounded by
wwds on a 198 acre tract. The ranch
was circled by a perimeter fence.
The ranch house and buildings were
at the end of a private drive approximately one-half mile from a public
road. The entrance to the private
driveway was secured by a locked
chain. The barn was not visible from
the public road or perimeter fence.
The contents of the barn could not
be seen from aerial observation, nor
were the contents visible from the
ground unless one approached the
barn, penetrated its encircling fence,
walked under its overhane and stood
next to its fishnet frontcovering.
Even then, entry could be made only
by force or the hurdling of wooden
gates which were locked. Considering the location, type and placement
of the structure, and the other steps
Dunn took to limit access to the
barn, we find that Durn had a
reasonable expectation of privacy in
his harn and its contents. Accordingly, the Fourth Amendment abrogates
the warrantless intrusion by Agent
Gospodarek and Officer Fite on the
night of November 5, 1980. That
search required a search warrant."
Id. at 885-86.
"Naked Eye" Standard:
U.S.v. Whaley, 779 F.2d 585 (11th Cir.
1986)
There is no reasonable expectation of
privacy in basement of rural secluded
home where internal activities were visible through uncurtained window to the
naked eye from adjoining property.
Material Protected By First Amendment:
New Yorkv. P.J. Video, Inc., 89 L.Ed.2d
(1986)
The Supreme Court recently held that in
applying for a search warrant to seize
materials presumptively protected by the
First Amendment, the officers must show
no more than that required in any other
type of ease; simply a *fair probability" that
evidence of crime will be found at place
to be searched.
Standing To Contest Arrest:

U.S. v. Amlmy, 767 F.2d 1113 (5th Cir.
1986)
The Fifth Circuit has held that the
Government may not raise standing for the
first time on appeal.

U.S.v. Tolliver, 780F.2d 1177, 1185 (5th
Cir. 1986)
More recently that same Court held that
illegally obtained evidence may be considered in determining probable cause to arrest a defendant where he or she had no
standing to complain of the prior search or
arrest. In Tolliver, defendants arrested at
a motel were held to lack standing to
challenge the arrest of co-defendants after
those co-defendants had left the motel.
Consequently, the fruits of those codefendants' arrests could be used to estahlish probable cause for the arrest of defendants still at the motel.
Illegal Fruits As Probable Cause:
Hayes v. Florida, 105 S.Ct. 1643 (1985)
While the Supreme Conrt reiterated that
probable cause to search or arrest may not
be established by a prior illegal search or
arrest, other Courts have recently seen fit
to hold that although an accused's statement
obtained in violation of Miranda may be
inadmissible at trial, it may nevertheless
serve as probable cause for his subsequent
arrest where the statement is shown to be
voluntary and otherwise reliable. U.S.v.
Morales, 788 F.2d 883 (2nd Cir. 1986).
See also: U.S. v. Tolliver, 780 F.2d
1177 (5th Cir. 1986) [requiring an accused
to have standing to complain of the prior
illegal intrusion].
Vehicle-Expectation of Privacy -Safety of
Officers:
New York v. C h s , 89 L.Ed.2d 81 (1986)
In CEass, the police had stopped the
defendant for speeding and having a
cracked windshield. While looking for the
VIN number, officer saw the butt of a gun
protruding from under the front seat. In
holdimg the search permissible, the Court
reasoned that the intrusion was minimal,
there was no expectation of privacy in the
VIN number, and the safety of the officers
outweighed the intrusiveness.
An Airplane is Not an Automobile:
U.S.v. Amuny, 767 F.2d 1113 (5th Cir.
1985)
The Fifth Circuit has held that an air-
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plane is not an automobile for search
purposes:
"Although an automobile and an airplane are similar in that they both are
mobile, they share few other attributes with respect to the relative
privacy interests the owners of each
possesses. . Although an airplane,
like a car, technically travels in the
public space, the public space in
which each vehicle travels is quite
different. A car is driven upon frequently traveled highways and roads
where passengers in adjecent cars
may have a view of the interior of
the car. A plane, by contrast, is
flown in relatively sparsely traveled
air space where other airplanes do
not have a view of the interior of the
vehicle." at 1128.

..

Border Patrol Stop- Probable Cause to
Arrest:
U.S. v. Alvarado-Garcia, 781 F.2d 422
15th Cir. 1986)
Roving border patral stop of a dump
truck was justified where the agents:

"...reasonably inferred from the ab-

sence of gravel-hauling activity in
the area, the usual patterns of traffic
there, the proximity to the border,
information about recent smuggling
activities involving dump trucks, Alvarado's attempt to evade them, and
the large storage capacity of the
dump truck. . ." at p. 425.
Since the stop did not constitute a custodial
arrest, the driver's admission as to truck's
contents could provide probable cause for
driver's arrest and the search of that truck.
at 425-427.
Good Faith Exception:
U.S.v. Breckenridxe, 782F.2d 1317 (5th
Cir. 1986)
Detailed affidavit, based on proven informant's nersonal dealines with the defendant, and ;attially verifi& by agent, could
not create objective bad faith reliance even
though the "rubber stamp" magistrate appeared not to have even read same before
signing the warrant. at 1321-1322.

U.S.v. Harper, 802 F.2d 115 (5th Cir.
1986)
An affidavit was not facially deficient
where it indicated (1) officer's observation

of defendant's room being briefly visited U.S. v. Tarango-Hinojos, 791 F.2d 1174
by known drug dealer and known drug (5th Cir. 1986)
A border patrol agent had probable
user, and (2) informant's tip based on participation in carefully supervised controlled cause to arrest defendant as an illegal alien
purchase of marijuana from an occupant where agent saw defendant emerge from
frequently used conduit of illegal entry,
of the room.
However, other Courts have not hesita- other aliens identified the defendant as unted to hold that warrants are so deficient documented, and defendant claimed to
as not to justify "objective good faith" relib have left his resident alien card at home.
ance upon them. U.S. v. Stout, 641
F.Snpp. 1074 (N.D. Cal. 1986) [affidavit Duration of Seizure of Property:
was totally lacking in any basis to deter- U.S. v. Moore, 786F.2d 1308, 1311 (5th
mine either reliability of informant or de- Cir. 1986)
pendability of his information], and U.S.
Handguns found in "plain view," and
v. Spilotro, 800 F.2d 959 (9th Cir. 1986) seized, may be retained and used as evi[items relating to loan-sharking and book- dence of extortion, despite immediate lack
making not described with sufficient par- of probable cause linking the guns to the
ticularity].
crime. Such retention is not effective detention of the owner under U.S. v. Place,
Expectation Of Privacy-Arrestee's Per- 462 U S . 696, 708-709 (1983).
sonal Effects:
Lockhart v. McCotter, 782 F.2d 1275,
Exigent Circumstances-Public Safety:
1280 (5th Cir. 1986)
Personal effects in arrestee's property U.S. v. Munoz-Guerru. 788 F.2d 295,298
envelope, already inventoried, were not (5th Cir. 1986)
The Government's knowledge of the
protected against warrantless "second
presence of firearms and destructable evilook."
dence within a home does not, by itself,
Border Patrol Stop-Reasonable Sus- justify a warrantless entry into that residence. There must be "reason to believe
picion:
U.S. v. PaNares-Pallares, 784 F.2d 1231, that a criminal suspect was aware of police
surveillance."
1233-1234 (5th Cir. 1986)
The Fifth Circuit recently held that the
Brignoni-Ponce test for "reasonable suspi- Consent to Search:
cion" to stop was satisfied, despite lack of U.S. v. Koehler, 790 F.2d 1256,
evidence of recent border crossing, where 1259-1260 (5th Cir. 19861
A wife had the requisite "common
two vehicles, appearing heavily loaded,
were travelling in close proximity on a authority" over family car by virtue of inhighway frequented by smugglers of un- dividual title, ultimate liability on purchase
documented aliens on the Fourth of July, debt, and possession of keys at the time of
and one driver frequently observed the the search. Husband's exclusion of wife
from possession before his arrest could not
officers in his rear view mirror.
bar her from giving consent after his
U.S. v. Ortega-Serrano, 788 F.2d 299, arrest.
301-302 (5th Cir. 1986)
Brignoni-Ponce test was held not to be Automobile Exception-Probable Cause
satisfied, however, where occupants of un- by Informant's Tip-Containers:
evenly painted, early model car were U.S. v. Reyes, 792 F.2d 536 (5th Cir.
Hispanic and "kind of dirty looking" and 1986)
An informant's tip sufficed to establish
appeared nervous as the agent's unmarked
patrol car quickly approached, then pulled probable cause for warrantless search of
defendant's car where (1) tip was based on
along side at the same speed.
informant's personal observation, (2) agent
Nicacio v. I.N.S., 797 f.2d 700 (9th Cir. bad known informant for over 2 years and
considered him reliable, (3) the tip includ1986)
The Ninth Circuit has held the border ed numerous detailed facts, and (4) much
patrol in the State of Washington to have of the tip was corroborated by the agent.
engaged in "a pattern'' of such illegal stops. And while there was no information as to

the exact location of the contraband, probable cause to search a vehicle extends to
any portion of that vehicle or containers
located therein, including a zippered bag
found containing another locked nylon bag
in which the contraband was found.
Consent to Search-Taint of Miranda
Violation-Taint of Illegal Arrest:
U.S. v. Cheny 111, 794 F.2d 201 (5th Cir.
1986)
A defendant's consent to a search is not
tainted per se by a Miranda violation or
his illegal arrest, where the consent is obtained 24 hours later, after independently
acquired evidence would have established
probable cause, and there was no "flagrant"
official misconduct. at 206-208.
Customs Search-Seizure of Documents:
U.S. v. Fortna, 796 F.2d 724, 738-739
(5th Cir. 1986)
The crossing of an international border
justified customs search. Photocopying of
discovered documents was supported by
reasonable suspicion of relation to customs
violations.
Expectation of Privacy -Financial
Records:
U.S. v. Kinnton,
801 F.2d 733 (5th Cir.
1986)
Depositors have no legitimate Fourth
Amendment expectation in bank records.
Rieht to Financial Privacv Act does not
provide for suppression of evidence obtained in violation of $3420 of the Act.

.,

Airport Stop-Drug Courier Profile:
U.S. v. Hanson, 801 F.2d 757 (5th Cir.
1986)
A 20 minute investigatory stop was justified by (1) combination of match between
defendant and "drug courier profile," (2)
discrepancies between name on driver's
license and name on ticket, (3) observations of another officer during a connecting stopover, and (4) personal observations
of arresting officers.

Self-Incrimination- Confessions:
Lanier v. South Carolina, 88 L.Ed.2d 23
(1985)
The voluntariness of a confession obtained through custodial interrogation after an illegal arrest was held not sufficient
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by itself to render that confession admissible.
Miller v. Fenton, 88 L.Ed.2d 405 (1985)
The voluntariness of a confession is not
an issue of fact, but a legal question meriting independent consideration in a federal
habeas corpus proceeding.
Okay to Lie to Both the Citizen and His
Lawyer:
Morun v. Bnrbine, 89 L.Ed.2d 410 (1986)
The police officers did not inform the
defendant that an attorney that had been retained by his sister had attempted to contact him, while at the same time assuring
the attorney that his client would not be interrogated. Nevertheless, the officers
proceeded to question the defendant who,
pursuant to a waiver of counsel, gave a
confession. The Supreme Court held that
even though the police failed to inform
defendant that an attorney had been retained, there had been no Miranda violation.
Self-Incrimination-Silence:
Wainw~igl~t
v. Greertfield, 88 L.Ed.2d 623
(1986)
A defendant relied on insanity defense
in a sexual battery case. The Government
attempted to use that defendant's silence after being given Mimnda warnings as evidence of his sanity. The Court held
however, that the Government induced
defendant's silence by iniplicitly assuring
him his silence would not be used against
him; therefore, it was fundamentally unfair for prosecutor to breach the arresting
officer's promise by using the silence as
evidence of defendant's sanity.

to that of petitioner, that petitioner initiated the communication and (2) petitioner's
knowing rejection of counsel's assistance
and signing of the confession.
Invoking the Privilege-Fear of Perjury
Prosecution-Compulsory Process and
Fifth Amendment Rights of Others:
U.S. v. Wiittington, 783 F.2d 1210,
1218-1219 (5th Cir. 1986) reh. denied,
786 F.2d 644
The privilege may not be invoked out of
fear of prosecution for perjury for what is
about to be said. Remedy in such cases is
to testify truthfully. The Fifth Amendment
privilege is properly invoked only to prevent the suggestion of prior commission of
a crime. The Court further held that a
defendant's compulsory process rights
must yield to the Fifth Amendment rights
of witnesses he desires to call, however
prosecutorial intimidation of defense witnesses may violate due process.
Waiver of Miranda Rights:
U.S. v. McClnre, 786 F.2d 1286 (5th Cir.
1986)
The district court's voluntariness ruling,
crediting FBI agent's testimony over defendant's testimony that agent promised him
medical help if he talked, was not clearly
erroneous.
Equivocal Request for Counsei:
Bradbrrrn v. McCotter, 786 F.2d 627,
629-630 (5th Cir. 1986)
Ed~vardsdid not bar interrogation of
defendant in Nevada after he had stated
that he "wanted to wait until he got back
to Dallas to get a court-appointed lawyer."
Statement was not even an equivocal request for Nevada counsel.

his innocence and his exculpatory testimony on direct examination.
Agent's Assertion of Corporate Privilege
-Agent's Personal Privilege-Waiver:
U.S. v. Coppola, 788 F.2d 303, 308-309
(5th Cir. 1986)
A corporation has no Fifth Amendment
privilege regarding corporate records, for
its agent to assert. Agent waived his personalprivilege by failing to move to quash
subpoena and by voluntary compliance
with it.
Income Tax Information:
U.S. v. Shivers, 788 F.2d 1046, 1049 (5th
Cir. 1986)
Possible privilege as to source of income
does not justify nondisclosure of the
amount of income, much less blanket nondisclosure.
Additional Miranda Warnings Before
Reinitiation of Interrogation:
Evans v. McCotter, 790 f.2d 1232,
1237-1238 (5th Cir. 1986)
A defendant who had twice waived his
Miranda rights within three hours need not
be warned again to validate another express oral waiver within that period, absent an indication of his unwillingness to
talk or a request for counsel.
Statements to Court-Ordered Psychiatrist
-Impeachment:
Felde v. Blackbran, 795 F.2d 400, 404
(5th Cir. 1986)
Statements made to court-ordered psychiatrist were properly used for impeachment purposes, even if inadmissible in the
State's case-in-chief.

Voluntariness of Waiver:
Moran v. Blackbrmt, 781 F.2d 444,
446-447 (5th Cir. 1986)
A habeas corpus petitioner's voluntariness was sufficiently evidenced by (1)
government psychiatrist's testimony, contradicting that of petitioner's psychiatrist
and (2) absence of any "unacceptable interrogation tactic."

Understand Consequences of Guilty Plea:
Smith v. McCotter, 786 F.2d 697,700-701
(5th Cir. 1986)
A habeas corpus petitioner's belated
claim of confusion over language of plea
form, regarding eligibility for probation,
was insufficient to render guilty plea involuntary.

Post-Miranda Silence to Challenge Testimony as to Post-Mimnda Conduct:
Sunzmitt v. Blackbrtrn. 795 F.2d 1237,
1241-1242 (5th Cir. 1986)
Although Doyle bars use of postMiranda silence for impeachment purposes, the fact of post-arrest silence is
properly used to challenge a defendant's
testimony as to his post-Miranda conduct.

Mendows v. McCotter, F.2d 489,490 (5th
Cir. 1986)
Again, the Fifth Circuit held that a
habeas corpus petitioner's voluntariness
was sufficiently demonstrated by evidenced by (1) sheriffs testimony, contrary

Cross-Examination of Defendant as to
Post-Arrest Silence:
U.S. v. Brooks, 786 F.2d 638, 642-643
(5th Cir. 19861
,
A defendant may be cross-examined as
to his silence where it is inconsistent with

Inevitable Discovery Exception:
U.S. v. Webb, 796 F.2d 60, 62-63 (5th
Cir. 1986)
The inevitable discovery exception was
applied to a stepped-up search of a
6-square-mile area known to contain vic-

.~
~
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ht-Arrest Silence-Use During C w
flxaminatioo and Comment by State's
W i w - H a n n l w Error:
P a s u ~ nv. Blackbury, 797 P.2d 1335,
13444350 (5th Cir. 1986)

q u i d to undergo the deal of a new trial firs if trial would be worse than &t

Ttm co&tiur of a sentem by inweask g che term of imprisonment does not

create doublejeopardy, even where defen- the Government, as same are admissible
dant has begun serving his original as "admission of a party opponent"under
sentence.
Rule801(a), F.R.Ev. Thus, whileadefendanfs statements in a taped conversation
Multiple Conspiracy Convictions-Single with a Government witness were out-ofConspiracy-Remedy:
court statemens, they were not hearsay
U.S. v. Olivares, 786 F.2d 659,664 (5th when offered by the Government acainst
Cir. 1986)
the accused.
Four conspiracy count convictionsfrom
one conspiracy violates double jeopardy
Prior Convictions
clause. Remedy is to dismiss all but one
count and resentence on the remaining Interrelationship Between Rule 403
(Balancing Test) and Rule 404@) (Other
count.
Crime.v\.
s , F.2d 483 (5th Cir.
Continuing Criminal Enterprise and Its U.S.~ ~ i c h o l781
1986)
Predicate Offense:
Where a defendant does not take the
US. v. Gitthrie, 789 F.2d 356, 360 (5th
stand, evidence of prior convictions are not
Cir. 19861
The predicate offenses of a continning admissible under mle 609 for impeachment
criminal enterprise violation are not less- purposes. And although they may be releer included offenses of the CCE for pur- vant to show "intent" to commit the crime
poses of double jwpardy analysis. charged, under rule 404@), F.R.Ev., and
Therefore, a defendant could be convict- such *probativevalue" may be "substantialed of underlying predicate offenses even ly outweighed" by the prejudicial impact
though acquitted crf the incumbent CCE under the overriding provisions of Rule
403, at least where these 'btbern convicoffense.
tions have the effect of informing the jury
Acts of Possessionunder 21 U.S.C. 8841: that the defendant "had been found guilty
UbS. v. Baresh, 790 P.2d 392, 404 (5th of conspiring to commit the very crimes
for which he is on trial." at 485.
cir. 1986)
Each possession of a controlled snbstance under 21 U.S.C. $841 is separate- Expert Witness Regarding Eyewitness
Testimony:
ly punishable.
U.S. v. Moore, 786 F.2d 1308 (5th Cir.
Felony-Murder and Underlying Felony: 1986)
Expert testimony on eyewi-s
ibtif~ekou V. BIrackbarn, 796 ~ . 2 d108,
cation may be admissible in a case where
110-111 15th Cir. 1986)

-

Attachment of Jeopardy:
Davis v. Herring, 800 F.~d513,519-520
(5th Cir. 1986)
Jeopardy may attach to charges not
presented to thejury through errors of law
or strategy.
Evidence
Admissions of a Party Opponent:
U.S. v. Leal, 781 F.2d 1108 (5th Cir.
1986)
An accused's out-of-court statements are
non-hearsay when offered against him by

Co-Conspirator's Statements:
US. v. Lujan, 796 F.2d 96 (5th Cir. 1986)
Trial Court's determination that coconspirator's statements are admissible
pursuant to Rule 8Ol(d)(2)(P), F.R.B. by
a "preponderance of the evidence" will be
reversed "only" if the Court of Appeals
finds same to be "clearly erroneous." at 98.
There it was held suffident for Rule
801(d)(Z)(E) purposes for the defendant to
have driven another to a preplanned delivery sight and waited in the parking lot
while that other individual deliveredheroin
to undemover agents.
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Foundation for Character Testimony for
Untruthfulness (Rule 608, F.R.Ev):
U.S. v. Dotson. 799 F.2d 189 (5th Cir.
1986)
Government Agents may not base their
opinion that the defendant and his witnesses are untrutbfd (pursuant to Rule 608,
F.R.Ev.) upon their investigation of the
very charges for which the accused is on
Accused's Right to Subpoena Known Informant:
Corn have held that there is no informer's privilege where theidentity of the informant is already known to the defense.
U.S. v. Godkins, 527 F.2d 1321 (5th Cir,
1976).
"[tlhe concerns voiced by the
Supreme C o w in Rovario-there
the desirability of shielding from disclosure to those who would have
cause to resent it, the identity of an
informer-are not violated by our
holding here. Appellant, the person
who would have the greatest cause
to resent the actions of the alleged
informer, is not seeking disclosure
of the informer's identity, but is
merely exercising his Sixth Amendment right to call a witness whose
identity and participation in the alleged illegal acts are already known
to him. Roviaro does not apply in
this situation." Godkins, Supra,atp.
132 (footnote omitted).
Indeed, Rovario contains dicta to this effect, "[Olnce the identity of the informer
has been disclosed to those who would
have cause to resent the communication,
the privilege is no longer applicable."
Romio v. U.S., Supm, 353 US. at p. 60.
T h e reconl contains several intimations that the identity of John Doe
was known to petitioner and that
John Doe died prior to the trial. In
either situation, whatever privilege
the Government might have had
would have ceased to exist, since the
purpose of the privilege is to maintain the Government's channels of
communication by shielding the
identity of an informer fmm those
who would have cause to resent his

lized the agreement to challenge the witness' credibility.

conduct." Supra, at p. 60, n. 8.
See also: U.S. v. Melchor Moreno, 536
F.2d 1042, 1047, n. 7 (5th Cir. 1976)
rwhen an accusedperson wishes to subpoena an individual already known to him,
the privilege is irrelevant"].

U.S. v. Fortna, 796 F.2d 724 (5th Cir.
1986)
Recently theFifCh Circuit held that a trial
court "abused its discretion in refusing to
issue [a] subpoena" to an attarney who
provided evidence to Government investigators which the accused claimed was obtained by virtue of that individual's
representation of the accused.
And the mere fact that it appeared that
the lawyer had consumed controlled substances with his alleed client during those
meetings, does not, in and of itself, bring
the discussions within the"crime fraud exception" to the attorney-client priviIege.
Contra: U.S. v. Tenario-Angel, 756
F.2d 1505, 1510 (11th Cir. 985) r T h e
former Fifth Circuit recognized that m e r e
ly because the defendant knows the informant's name, does not mean there is no
general interest in maintaining the informant's confidentiality']; US.-v. Fischel,
686 F.2d 1082, 1092 (5th Cir. 1982)
[although the confidential informant's
privilege no longer exists once his or her
identity is known, "the need fbr the informant's safety, the avoidance of jeopardizing other operations, or the defendant's
ability to locate the informant 'mself. .
may justify nondisclosure of the informer's address,'y It should not, however,
justify non-production of the infofmer to
testify.

.

Bolsterine:
U.S. v. Gnker, 795 F.2d 1218 (5th Cir.
1986)
The Government often includes in their
written plea agrcemcnts sclf-serving slatcmcnts. Kcccntly the Fifth Circuit held thot
where a prosecutor elicits from each
cooperating Government witness the fact
that they had promised to testify "truihhtlly" in exchange for reduced charges, same
does not constitute impermissible "vouching" or "bolstering" of their own witness.
A t least not where the Govenunent offered
the plea agreement only on redirect a$er
the defense had crossexamined the witness
about the agreement in a manner &zit uti-

ny at trial relating to the circumstances surrounding the taking of the defendant's
confessionby policeofficers. The Supreme
hock v. McCoiter, 781 F.2d 1152, Court reversed and remanded holding that
1158-1160 (5th Cir. 1986)
the circumstances surrounding the taking
Comments intended to alert jury to of a confession are relevant to voluntaridefendants dearth of evidence, ratkerihan ness and the accused's guilt or innocence,
his failure to take the stand, are not in vio- and excluding it dolafed the due process
clause of the Fourteenth Amendment or the
lation of Fifth Amendment privilege.
compulsory process or confrontation
Right to Confrontation:
clauses of the Sixth Amendment assuring
Delaware v. Femterer, 88 L.Ed.2d 15 a fair opportunity to persent a complete
(1985)
defense.
Expert witness took stand and gave an
opinion but was unable to recall the basis Wicker v. McCotfer, 783 F.2d 487,
for it. In affvnting the trial court's admis- 492-493 (5th Cir. 1986)
The circumstances precluded finding a
sion of the baseless opinion, the High
Court held that no Confrontation Clause confrontation violation by hypnoticallyviolation occumed since same gave "no induced testimony.
guarantee that every witness. .will refrain
from giving testimony that is marred by U.S. v. Whiffington, 783 F.2d 1210,
forgetfulness, confusion, or evasions." at 1218-1219 (5th Cir. 1986)
Defendant's compulsory process rights
p. 21. The Confrontation Clause "guarantees an opportruzif).for effective cross- yield to Fifth Amendment rights of those
examination, not cross-examination that is he wishes to call to testify.
effective in whatever way, and to whatever
extent the defense might wish." at p. 19. US. v. Brooks, 786 F.2d 638, 641-642
(5th Cis. 1986)
Limitation of cross-examination of
U.S. v. Inadi, 89 L.Ed.2d 390 (1986)
The confrontation clause requires no
showing of unavailability as a condition to
admission of out-of-court statements of a
FORENSIC ASSOCIATES
nontestifying co-conspirator, as long as
Pmviding complete suppoa to attorneys
Rtde 801(d)(2)(E) is otherwise satisfied.
in aU aspects of scientificand investigative
matters, for civil and criminal
Delaware v. VffnAr&K 89 L.Ed.2d 694
litigation.
(1986)
In a murder case, where defense counAreas include, but are not limited to,
sel was not allowed to cross-examine the
firearms identification and functionebiiState's chief witness about the dismissal of
ify, fire cause and origin investigation,
a public intoxication charge after the witlaboratory idmtificati~nof fire residue
accelerants, accident reconstruction,
ness had agreed to testify, it was held that
DWI or alcohol related matters, trace
the defendant's right to confront witnesses
evidence, wology, druganalysis, engine
was violated. The Court, a la Justice R e
uil
conVaminant studies, W O shingle
~
hnquist, held that such a violation,
damage determinations, latent
however, was subject to harmless error
analysis.
Full time, full semiceprivatecrinwand
investigative laboratory.
Lee v. Illinois, 90 L.Ed.2d 514 (1986)
In a capital murder case involving two
Please write 01 call for complimantary
defendants jointly tried where the trial
ease consultation, fee schedule and
court relied on one defendant's confession
availability.
as substantive evidence against the other
FORENSIC ASSOCIATES
defendant, the defendant's Sixth AmendP.O. Box 64561
ment right to confrontation was violated.
Lubbock, Texas 79464
(806) 794-3445
cS.wiev. Kenhrcky, 90 L.Ed.2d 636 (1986)
The state court refused to allow testimo-

.
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Government witness* according to his
plea agreement, did not, in this case, violate defendant's confrontation rights.
See also: U.S. v. Baresh, 790 F.2d 392,
400-401 (5th Cir. 1986); Evans v. McCatter, 790 F.2d 1232, 1240-1241 (5th Cir.
1986); U.S. v. Stmts, 792 F.2d 1318,1322
(5th Cir. 1986).

U.S. v. Coppola, 788 P.2d 303, 306 (5th
Cir. 1986)
Co-conspirator's statement was admissib k confrontation rights not violated because statement (1) was not a confession,
(2) did not directly inculpate the defendant,
and (3) merely corroborated documents
possibly incriminating co-defendant.
See also: U S . v. Forma, 796 F.2d 724,
734-735 (5th Cir. 1986).
Assistance of Counsel During Critical
Stage:
Frisco v. Blackburn, 782 F.2d 1353 (5th
Cir. 1986)
A lineup conducted after the preliminary
hearing and without the presence of connsel (even though the defendant had specifically requested that his counsel be present)
violated the Sixth Amendment. Because
the lineup identification of the defendant
was the only direct evidence of his guilt,
any error in its admission could not he
deemed harmless beyond a reasonable
doubt.

U.S. v. Forfna, 796 F.2d 724, 731 (5th
Cir. 1986)
~videnceinadmissible in prosecution of
offense as to which proceedings had been
initiated is not admissible in future prosecution of a separate offense as to which
proceedings had not been initiated.
Use of Informants and Due Proms8
US. v. CerWntes-Pacheco, 803F.2d 452
(5th Cir. 1986)
The Fifth Circuit recently held that the
Government's agreement with an informant amounted to an impermissible "contingent fee" arrangement that deprived the
defendants of their Fifth Amendment right
to due process. The informant3 "performance" included not mrely his undercover
operations with respect to a pretargeted
potential defendant, hut also extended to
his performance whiie testifying at trial
tainting the fact-i'inding process itself.

Entrapment

Right to Effective Assistance of Counsel:
Hill v. Lockharf, 88 L.Ed.2d 203 (1985)
The two-part test of Strickland v.
Washington.466 U.S. 668 (1984), applies
to challenges of guilty plea based on ineffective assistance of counsel.

U.S. v. Miller, 799 F.2d 985 (5th Cir.
1986)
In Miller, the Fifth Circuit held it was
not "outrageous Government conduct" 01
"overreaching" for officers to provide an
accused with Government "front money"
and expense funds "to purchase heroin for
his personal use," at 987, where there was
"no indication that the officers encouraged
[the defendant] to inject heroin or aided
him in locating heroin for his own personal
use. They merely did not prevent him from
doing so in order to protect their own
cover." at 988.

Nix v. Whiteside, 89 L.Ed.2d 123 (1986)
Attorney counseled defendant not to give
what he thought was perjured testimony,
and told defendant that if he perjured himself, he would ask to withdraw. Defendant
followed attorney's advice and was convicted. Held not to be ineffective assistance
of counsel.

Sixh Amendment
Right to Counsel:
Maine v. Moulm, 88 L.Ed.2d 481 (1985)
Where trial court allowed into evidence
a recorded post-indictment conversation
between the defendant and a co-defendant
who was working for the police, the
Supreme Court reversed holding that
where a defendant had retained counsel,
the State may not circumvent the defendant's Sixth Amendment right to counsel
in this manner.

Kimmelman v. Morrison, 91 L.Ed.2d 305
(1986)
Where defetlse attorney did not f i e a discovery motion and thus did not learn of incriminating evidence until it was presented
by the State at trial, and then attorney attempted to suppress the evidence, same
constituted ineffective assistance of connsel, but abseat a showing by defendant that
he was denied a fair trial as a result of the
incompetence, defendant is not entitled to
federal habeas corpus relief.

Maran v. Burbine, 89 L.Ed.2d 410 (1986)
Police did not inform the defendant that
an attorney that had been retained by his
sister had attempted to contact him. The
police further bad assured the attorney that
defendant would not be questioned, and
then they proceeded to interrogate defendant who, pursuant to waiving counsel,
confessed to the crime. Held that even
though police failed to inform defendant
an attorney has been retained, there had
been no Mirandu violation.

Nealy v. Cabana, 782 F.2d 1362 (5th Cir.
1986)
The petitioner proved that an actual conflict adversely affected his counsel's performance. The petitioner's counsel also
represented the petitioner's brother, who
was to be tried separately for the same
crime. Although the brother's testimony
might have assisted the petitioner, counsel refused to call the brother as a witness,
at least in part because his testimony would
have prejudiced him when his case was
later tried. Moreover, it was not necessary
for the petitioner to establish that the result
of the proceeding would probably have
been different had counsel not had a conflict of interest.

Michigan v. Jackson, 89 L.Ed.2d 631
(1986)
Where a defendanthad asserted his right
to counsel at arraignment,police may not
initiate interrogation until coumel has been
made available to suspect.
Bonvillain v. Blackbum, 780 F.2d 1248,
1253-1254 (5th Cir. 1986)
Kuhlmatur v. Wilson, 91 L.Ed.2d 362
~rejudice'prong of ~ h i k n test
d not
(1986)
met where erroneous advice as to conseNo Sixth Amendment right to counsel quences of guilty plea would have led to
violation where, after the defendant was decision to go to trial.
arraigned, a police informant in the same
cell with the defendant listened to and Attorney-Client Privilege-Sixth Amendreported his incriminating statements, but ment Right to Counsel- And Forfeiture of
did not question him.
Attorneys' Feus for Legitimate Services:
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U.S v. TFzier, 801 F.2d 1463 (5th Cir. October 10, 1986)
The Fifth Circuit has adopted the approach of Courts in the Fourth, Second and
Tenth Circuits, holding that reasonable and
legitimate attorney's fees and "ordinary and
necessary living expenses" are not subject
to pretrial restraint or forfeiture simply hecause the lawyer has notice of the allegations against his client and therefore would
not technically qualify as 'BBFP."
'We agree with the Bassen 1632
P.Supp. 1308 (D. Md. 198611,
lanello, [NOS85 Cr. 115, Slip Op.
(S.D. N.Y.September 4, 1985)1,
Recknzeyer [631 F.2d 1191 (E.D.
Va. 1986)], Baldalamenti, [614
F.Supp. 1332 @. Colo. 1985)l.
courts tbat the defense attorney's
necessary knowledge of the charges
against his client cannot defeat his inGest in receiving payment out of the
defendant's forfeited assets for legitimate legal services. As the court in
Basserr aptly stated:
The attorney representing a client
under indictment for a RICO violation or a continuing criminal enterprise drug-related offense is
certainly not "innocent" of
knowledge that the money with
which he is paid might be tainted. He
is certainly not, however, just a hogus conduit for this money when
providing bo~tajidelegal services.' "
[Clark, Ch. J.].
Judge Rubin, concurring went one further:
'Even our system of civil justice rests
on the adversary process. In a criminal trial that process is paramont.
The Government should not he permitted to cripple the defendant at the
outset of the struggle by depriving
h i of the funds he needs to retain
counsel and to provide food for himself and his family. Even in the war
against crime, due process forbids
terrorism. While I welcome the
safeguard of judicial discretion, I
would set a standard tbat would
guarantee the accused kndamental
fairness in the resolution of his dispute with the Government hy assuring him minimal funds, reasonable

in amount and subject to the court's
scrutiny, to employ counsel and to
pay essential living expenses until
the Government has proved its
claim."
See also: U.S.v. Estevez, -FSupp.
40 Cr.L. 2118 (ED. Wis. October 20,
1986)
'Tnterpreting the forfeiture provisions to include attorneys' fees raises
a serious constihltional issue involving the denial of a defendant's right
to counsel and his more l i t e d right
to he represented by counsel of his
choice. See, e.g., US'. v. Basseft,
and U.S.v. Reckmeyer, 631 PSnpp.
1191, 39 Cr.L. 2017 (E.D. Va.
1986). The most saious effect of the
forfeiture of attorneys' fees is that by
tampering with the right to counsel,
the statuteundermines our traditional
adversary system of justice. It places
in the hands of the prosecution a tool
capable of crippling its adversary.

As the eourt observed in U.S.v. Baldalamenti. 614 FSupp. 194, 37
Cr.L. 2318 (S.D. N.Y. 1985): 'By
the Sixth Amendment we guarantee
the defendant the right to counsel,
hut by the forfeiture provisions of the
RICO and CCE statute (if they apply to the fee of the defense attorney), we insure that no lawyer will
accept the business.'
'lt is no answer that a lawyer can be
appointed under the Criminal Justice
Act. The defendant is charged under
28 U.S.C. $848 with r u ~ i n ag continuing ctiminal enterprise; he faces
up to a life sentence without parole.
Under the CJA, the fee will in all
probability not be adequate compensation for the defense. While attorneys appointed under the CIA do
admirable jobs for less than adequate
compensation, to allow the government the power to force all drug
defendants to have court-appointed
lawyers gives the government un-

seemly control over who its adversaries will be, It is in this way that
tampering with the right to counsel
threatens the adversary system.
. .While legitimate, meaning
reasonable, attorneys' fees are excepted from the forfeiture provisions, exorbitant fees are not. The
court must have some control over
the size of the fee to be carved out
of the forfeiture. This court believes
that e f e v e z can find an eminently
qualified attorney to represent him
in this case for $40,000. Therefore,
up to $40,000 paid by the defendant
to his attorney will not be subject to
forfeiture."

.

Eighth Amendment
Death Penalty-Jury:
Turner v. Murray, 90 L.Ed.2d 27 (1986)
A blackman was convicted of the murder of a white man and sentenced to death.
During voir dire, defendant was not permitted to question prospectivejurors M racial prejudice. The Court held that a
defendant accused of an interracial crime
is entitled to have jurors informed of victim's race and questioned on issue of racial bias.
Lockhart v. MeCree, 90 L.Ed.2d 137
(1986)
In death penalty cases, the Constitution
does not prohibit removal for cause, prior
to the guilt phase of a bifnrcated trial, of
prospectivejurors whose opposition to the
death penalty is so strong that it wouldprevent or substantially impair the performance of their duties as jurors.
Darden v. Wainivright, 91 L.Ed.2d 144
(1986)
In a death penalty case, it is proper to
exclude a juror who, in response to question, "Do you have any moral or religious,
conscienfiousmoral or religious principles
in opposition to the death penalty so strong
that you would be unable without violating your own principles to vote to recommend a death penalty regardless of the
facts?", answered "yes."
Death Penalty Sentencing:
Skipper v. South Carolinu, 90 L.Ed.2d 1
(1986)
The defendant in a death penalty case,

at sentencingoffered testimony of two jailers and a "regular visitor" that he had adjusted well to jail, in mitigation. The
sentencingjudge excluded the testimony.
The Court held that defendant was denied
his right to place before the jury all relevant evidence inmitigation of punishment.
Death Penalty-Confessions:
Lee v. Illinois, 90 L.Ed.2d 514 (1986)
In a capital murder case involving two
defendants jointly tried where the trial
court relied on one defendant's confession
as substantive evidence against the other
defendant, the defendant's Sixth Amendment right to confrontation was violated.

(5th Cir. 1986)
Disqualification of venireman hecause of
professed inability to assess death penalty
did not violate Witherspoon or Adams.
See also: Wicker v.McCotter, 783 F.2d
487, 493-494 (5th Cir. 1986); Wingo v.
Blackburn, 783 F.2d 1046,1052 (5th Cir.
1986); Brogdon v. Blackbum, 790 P.2d
1164, 1169 (5th Cir. 1986); Welcome v.
McCmer, 793 F.2d 672,675-76) 5th Cir.
1986); Felde v. Blackbum, 795 F.2d 400
(5thCir. 1986); Summit v. Blackbrim, 795
F.2d 1237, 1240-41(5th Cir. 1986); Smith
v. McCotter, 798 F.2d 129, 132-134 (5th
Cir. 1986); Woolls v. Mecotter, 798 F.2d
695,699 (5th Cir. 1986); Riles v. McCotter, 799 F.2d 947, 950 (5th Cir. 1986).

Death Penalty -Insanity:
Ford v. Wain~vright,91 L.Ed.2d 335 Discriminatory Administration of Death
Penalty Statutes:
(1986)
A state may not condemn an insane per- Wingo v. Blackburn, 783 F.2d 1046 (5th
Cir. 1986)
son to death.
Conclusory argument that execution is
more likely where the victim is white raises
Death Penalty-Elements of Offense:
Cabana v. Bullock, 88 L.Ed.2d 704 (1986) no cognizable claim.
A defendant-accomplice was convicted
of capital murder and sentenced to death, Brogdon v. Blackburn, 790 F.2d 1164,
but neither the jury's verdict of guilty nor 1170 (5th Cir. 1986)
Discriminatory administration claim
its imposition of the death sentence reflected a fmding required under state law that must present evidence of discriminatory
the defendant-accomplice killed, attempt- intent.
See also: Evans v. McCotter, 790 F.2d
ed to kill, or intended to kill the victim.
On review by the Supreme Court, it was 1232, 1243 (5th Cir. 1986).
held that state courts, not the federal
habeas court, should make these determi- Johnson v. McCotter, 794 F.2d 1011,
nations. Such a finding may be made by 1012 (5th Cir. 1986)
Stay and certificate of probable cause
the jury, the trial judge, or the appellate
granted based in part on Supreme Court's
conrt.
grant of certiorari in McCleskey v. Kemp,
- U.S. -,
106 S.Ct. 331, 90
Fourteenth Amendment
L.Ed.2d 737 (1986), which the court
deemed sufficient to cast doubt on the conDue Process-Sentencing:
Texas v. McCrrllough, 89 L.Ed.2d 104 tinued viability of Evans v. McCotter, 790
F.2d 1232 (5th Cir. 1986).
(1986)
But see: Berry v. Phelps, 795 F.2d 504,
A defendant was tried, convicted, and
sentenced by a jury to 20 years. The trial 506 (5th Cir. 1986) [grant of certiorari in
judge granted defendant's motion for a new McCleskey and Hitchcock v. Wainwright,
106 S.Ct. 2888, 90
trial. New evidence was admitted at the - US.
new trial, and as a result, defendant was L.Ed.2d 976 (1986) did not warrant stay
again convicted and the trial judge sen- in case of white-on-white murder].
tenced him to 50 years. Supreme Court
found no due process violation since there Wicker v. McCotter, 798 F.2d 155 (5th
was no evidence of judicial vindictiveness Cir. 1986)
Grant of certiorari in McCleskey and
and the longer sentence was based on new
Hitckcock does notper se justify the issuevidence.
ance of a certificate of probable cause. BerDeath-Qualified Jury:
ry v. Phelps, 795 F.2d 504 (5th Cu.1986)
Brockv. McCotter, 781 F.2d 1152, 1154 is controlling of white-on-white murder
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Voluntariness of confession is not an issue of fact, but a legal question meriting
independent consideration in a federal
habeas corpus proceeding.

assert the exhaustion requirement at that
point did not constitute a waiver when the
district court sent the matter to another
magistrate.

Mwray v. Carrier, 91 L.Ed.2d 397
Defense counsel's inadvertence in failing to raise a due process claim on appeal
from a state conviction is insufficient to
show cause for procedural default, hence
federal habeas corpus review was not
available.

Soilearr v. Blackbnrn, 789 F.2d 1209 (5th
Cir 19861
The diimissal of a petition for habeas
corpus on the ground of delay required notice to the petitioner and an opportunity to
be heard. This was true because the magistrate relied on evidence outside the
pleadings.

Riles v. McCotter, 799 F.2d 947, 953 (5th
Cir. 1986)
Jury instruction to consider all evidence,
without specific instruction on mental illness, did not prevent consideration of mental illness as mitigating evidence.

Defense counsel's calculated dbcisiok
not to raise a claim on an appeal from a
state conviction is insufficient reason to
show cause for procedural default, therefore, no federal habeas corpus relief was
available.

Prosecutor's Jury Argument:
Wheat v. Thigpen, 793 F.2d 621,627-629
(5th Cir. 1986)
Prosecutorial remark to the jury that its
death verdict was "not final" was unconstitutional and was not invited by defense
argument emphasizing gravity and finality of jury's decision.

Moore v. McCotter, 781 F.2d 1089 (5th
Cir. 1986)
A Texas juvenile court was not required
to waive its jurisdiction over the petitioner before the petitioner, who had attained
the age of majority, could be indicted in
criminal district court for an offense committed while he was a juvenile. The court
noted, however, that the petitioner's reading of the governing statute appeared to be
more persuasive, but that Texas cases did
not demand the result.

Wieat v. Iliigpen, 793 F.2d 691 (5th Cir.
1986)
The Mississippi Supreme Court had not
clearly announcecd nor strictly or regularly
followed the practice of not considering
claims raised for the first time on a writ
of error coram nobis at the time of the petitioner's direct appeal. Therefore, the state
procedural rule was not entitled to respect
as an adequate and independent state
ground so as to preclude review of petitioner's claim concerning the prosecution's
closing argument.

cases.
Seealso: Watson v. Bluckbirrn, 798 F.2d
872 (5th Cir 1986) [reaffirming Wicker v.
McCotter. 798 F.2d 155 (5th Cir. 1986)
as the law of the Fifth ~ k c u i t ]
Mitigating Evidence:
Brogdon v. Blackburn, 790 F.2d 1164,
1169 (5th Cir. 1986)
Co-defendant's sentence to life imprisonment is not mitigating evidence under
Lockett and Skipper, but is relevant only
to proportional& analysis.

Culpability Warranting Execution:
Jones v. Thigpen, 788 F.2d 1101, 1102
(5th Cir 1986)
Cabana's requirement of determination
that the guilty person did kill or attempt
to kill or intend to kill may be made in state
or federal collateral. However, a state
court finding against the defendant is presumed correct under 28 U.S.C. $2254(d).
Disproportionate Sentencing-Life Sentence Without Parole:
Passmnar~v. Blackbrr~n,797 F.2d 1335,
1350-1351 (5th Cir. 1986)
Life sentence without parole was not so
d~sproportionateto offenses of shooting
one person, sexually abusing another, and
repeatedly threatening others with death to
constitute cruel and unusual punishment,
in view of other criminal sentences in the
state and sentences of armed robbers in
other states.
Cf: U.S. v. Wheeler, -F.2d -,
No. 85-4806 (5th Cir. October, 1986)
[fraudulent money order scheme].
Habeas Corpus:
Miller v. Fenton, 88 L.Ed.2d 504 (1985)

Uinanzor v. Lambert, 782 F.2d 1299 (5th
Cir. 1986)
An alien who had been placed on an airplane which was airborne but within United States airspace when the habeas corpus
petition was filed was 'in custody' so that
habeas jurisdiction attached. However, the
court lacked subject matter jurisdiction in
view of $1105a(c) which deprives the
courts of habeas corpus jurisdiction when
the alien has departed from the United
States after the issuance of a deportation
order. The fact that the departure was alleged to be illegal and in violation of due
process did not affect that result.

First A~nerrd~nent

U.S. v. Merkt, 794 F.2d 950 (5th Cir.
1986)
Defendants charged with two counts of
transporting illegal El Salvadoran aliens in
violation of the nation's border control laws
could not find sanctuary in the "free exercise" clause of the First Amendment. Even
assuming that the defendant's devout religious beliefs required them to assist beleaguered El Salvadorans, they were not
free to do so in a manner directly contrary
to United States criminal statutes.
Hoover v. Byrd, 801 F.2d 740 (5th Cir.
1986)
The definition of the term 'patently
offensive" in the Texas obscenity statute
as "so offensive on its face to affront current community standards of decency" was
not inconsistent with the First Amendment.
The statute was not required to defme "patently offensive" in terms of community
standards of toleration rather than decency.

Joyner v. King, 786 F.2d 1317 (5th Cir.
1986)
Factual allegation which came into existence after state habeas relief had been
Forfeiture
denied did not preclude a finding, as to federal habeas relief, that state remedies had
not been exhausted. The state's failure to "Ownership" is Construed Broadly for Forobject to the first magistrate's report or to feiture Purposes:
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The question of "ownership" for $881
purposes turns on who exercised dominion and control over the res sought to be
forefeited. U.S. v. One 1971 Porsche
Coupe, Supra, 364 F.Supp. at 708 [who
had possession of or treated the property
as his own]; U.S. v. One 1976 Zinc0111
Continental Mark IV, Supra, 584 F.2d at
p. 267.
The Fifth Circuit has held that under 21
U.S.C. $88l(a)(6), "the term 'owner'
should be broadly construed to encompass
any person with a recognizable legal or
equitable interest in the property seized."
U.S. v. $47,875.00 in U.S. Currency, 746
F.2d 291, 293 (5th Cir. 1984), quoting
Joint Exdanatorv Statement of Titles I1
and HI,'1978 U ~ S .Code Cong. & Ad.
New 9496,9522-23; U.S. v. All That Tract
& Parcel ofland, 602 FSupp. 307, 312
(N.D. Ga. 1985).
Accordingly, ownership for forfeiture
purposes has been "defined as a possessory interest in the seized property from
which flows the right to exercise dominion and control." U.S. v. One (1) 1980
Stapelton Pleasure Vessel, 575 FSupp.
473, 477 (S.D. Fla. 1983).
"An ownership interest may be evidenced in a number of ways including showings of actual possession,
control, title and financial stake."
U.S. v. One 1945 Douglas C-54,
647 F.2d 864, 866 (8th Cir. 1981),
cert. denied, 454 U S . 1143, 102
S.Ct. 1002 (1982).
The Courts have also looked to whether
the Government has consistently dealt with
the Claimant as the owner of the property
as a factor to be considered in determining the owner for $881 purposes. U.S. v.
One (I) Douglas A-26 Aircraf, 436
F.Supp. 1292, 1295 (S.D.Ga. 1977).
And whether the Claimant "would actually suffer from the loss of the" property
sought to be forfeited, has been held to be
an "inquiry provid[ing] an excellent focus
for determining ownership in the forfeiture
context." U.S. v. One 1981 Datsirr! 2 8 m ,
563 F.Supp. 470,476 (E.D. Penn. 1983).
In fact lien interest has been held sufficient to establish standing for similar probable cause hearings in the forfeiture
context.
See: U.S. v. All Illat Tract and Parcel
of Land, 2306 North Eiffel Court, 602

F.Supp. 307 (N.D. Ga. 1985) [credit corporation as lien-holder with security interest in the defendant property had
"standing" to contest its seizure]; U.S. v.
One (1) 1980 Stapleton P1easrn.e Vessel
Named Il~reesome,Registration No. FL
4180EA, 575 FSupp. 473 (D.C. Fla.
1983) [ownership for purposes of establishing standing to contest forfeiture action
may be established by demonstrating a
"financial stake" in the property seized];
U.S. v. One 1945 Douglas C-54, Etc., 647
F.2d 864 (8th Cir. 1981) [standing may be
evidenced in a number of ways including
demonstrating a "financial stake'l; U.S. v.
One Porsche Coupe, 364 FSupp. 745
(E.D. Pa. 1973) [court looks to who would
actually suffer from the loss of the
property]; U.S. v. One 1961 Cadillac
Hardtop Automobile, Etc., 207 F.Supp.
693 (ED. Tem. 1962) [lien-holder has a
right to intervene to test the legality of a
seizure].
U.S. v. One 18th Century Colombian Mollstrance, 797 F.2d 1370 (5th Cir. 1986)
However, the Fifth Circuit has held that
a more stringent test is applied under customs forfeiture statutes, denying standing
of a brokerlconsignee art dealer who did
not qualify as either the "legal or equitable owner."
Government's Burden to Demonstrate
"Probable Cause" to Forfeit:
U.S. v. $38,600 in U.S. Currency. 784
F.2d 694 (5th Cir. 1986)
Recently the Fifth Circuit held that finding almost $40,000 in cash taped under
Claimant's car seat at a permanent border
checkpoint did not constitute "probable
cause" for the belief that a substantial connection existed between the seized money
and its exchange for a controlled substance
under $881 forfeiture purposed, even
though narcotics paraphernalia were found
in the car and claimant gave evasive and
inconsistent answers to questions regarding the source of his funds.

72 VOICE for the Defense / December 1986

'We find that the $38,000 discovered
in Alvaro Freitas' car, even when
considered in conjunction with the
pipe and rolling papers and Alvaro's
evasiveness concerning bis destination and the money's owner, is insufficient to sustain the district
court's finding. As we have earlier

suggested, this evidence may very
well give rise to a reasonable belief
that there exists a connection between the money seized and some
illegal activity; here, however, the
evidence gives rise only to a suspicion of a comection between the
money seized and its use in a transaction for a controlled substance." at
699.
Claimant's Burden to Demonstrate
Property Not Subject to Forfeiture By
"Preponderance of Evidence":
U.S. v. $41,305 in U.S. Currency, F.2d -,
No. 85 7237 (11th Cir. October 21, 1986)
"[Wlhere the Government has presented evidence of an illegal source, the claimant must do more than show the
existence of possible ligitimate sources of
cash" he or she must demonstrate "a
preponderance of evidence defeating forfeiture." Slip Op. at 182-3.
See: U.S. v. $131,602 in U.S. Currency, 563 F.Supp. 921 (S.D. N.Y. 1982)
conrimed on page 75

The Last Word
coniimiedfrom page 52

[Unwortl~inessof person-broker1 rake
handle analogy)
(Name theperson or alleged fact) is not
worth a broken rake handle.
(Useless -cow paddy analogy)
It was about as useful as a cow paddy
(or cow plop).
(Wall of silence broken)
(Name the persou) broke the wall of
silence.
(Window of opportrmity)
You have before you the window of opportunity.
(Witness or defendant not a fool-hm~ip
truck analogy)
(Name the wihless) didn't come into town
on the back of a truck full of turnips (or
watermelons).
(Witness who can't resist pressrtre-spit
against wind analogy)
(Name theperson) knows better than to
spit against the wind.

and-the false statement:
11) is made durina or
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TEXAS DRUGS & DWI HANDBOOK

This volume, now in its sixth year, is
THE ONE VOLUME ANNOTATED
PENAL CODE. With full text and complete
Annotations on the 1974 Penal Code, it has
been praised by many lawyers as an
exceptional research tool and a real
bargain.

With full text of the Controlled Substances
Act, Dangerous Drugs Act, and DWI
offenses, and complete annotations
beginning with 500 S.W.2dd now in its
fourth year. One defense lawyer wrote,
"Your books are the best I have seen in
20 years of practicing criminal law."

FINDING THE LAW IS QUICK AND EASY This year's new format was developed to make the user's job
easy. Every statute appears in boldface type to set it off from the case notes. Margin markers and arrangement of the case notes make research more efficient at pretrial, during trial and on appeal.
COMPACr These Handbooks are designed to be carried with you to trial. With no sacrifice of completeness, all the information covered by each Handbook is in one compact volume. The Penal Code Handbook
is THE one-volume annotated Penal Code, and for finding current case law it compares favorably with the
more expensive multi-volume hardbound editions of the Code.
THEAUTHOR. Lang Baker worked for Judge Wendell Odom of the Texas Court of Criminal Appeals for over
a decade, and has seen first hand the need for books like these. He has spent much time making the Texas
Handbook Series as useful as possible and is preparing another handbook covering Texas Criminal Procedure.
.-----------------------------------------------
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1986 TEXAS PENAL CODE HANDBOOK @ $40.00
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1986 TEXAS DRUGS & DWI HANDBOOK @ $25.00
Postage and Handling
$2.00 per book
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7215 Creekside Drive
Austin, Texas 78752

Sales t a r Texas residents add 5125%
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The Investigator
by Jack Murray
The successful attorney-investigator
relationship is an interesting blend of talents and skills. Both professions, by their
very nature, attract people with large egos
and this can lead to situations where egos
must be subverted in the interests of the
client's well being. This is sometimes very
difficult for one or both parties to accept.
The most important thing that an investigator brings to an attorney is honesty.
This means that if he or she is not qualified in an area of expertise they tell the attorney and let the attorney make the
decision whether or not to use someone
else for that particular phase of the case.
A good investigator will fmd someone who
is qualified to do the work and introduce
them to the attorney.
When an investigation develops material adverse to the client's case, this must be
reported as thoroughly and completely as
any beneficial material. The last thing a
good attorney wants is to be surprised in
the courtroom.
The integrity of the individual investigator, or lack of same, is reflected in the
manner in which he or she collects evidence. Use of a suhtrefuge is sometimes

Jack Mnrray is the owner of Sonthwest
Recovery Services, Dallas, Texas. He has
a BSfion~the University of Hartfrd, MBA
from the Universityof Connecticut and has
had specialized accident investigarion
training at the Dafic Institute of Northwestern University and Accident Reconsnuction School of Texas A&M University.
A member of the North Texas Private 61vestigators Association, Ilre National Association of Investigative Specialists and
the National Association of L q a l Investigatol.s, he has been a licensedpr ivate investigator in the State of Texas sir~ce1976.
He has worked nrrmerow civil and criminal cases in Texas, Louisiana and New
York. He has attended civil and criminal
investigation seminars in Chicago,
Washington, D. C . , San Antonio, and recently was a speaker at the Region I Sentinar of the National Association of Legal
Investigators in Philadelphia, Pennsylvania.

necessary in some areas, but great care
must be exercised not to violate any laws
in the process.
Evidence obtained by illegal means can
be as damaging in the long run as anything
the other side may have and subjects both
the investigator and the attorney to possible criminal andlor civil action, not to
mention loss of license or bar card.
When a situation develops that borders
on illegal or unethical behavior on the part
of the investigator it would behoove the attorney to seriously consider if doing business with this person is worth it or not.
Unfortunately, situational ethics abound in
this area.
Keep in mind that in discussing the legal and ethical limitations of any investigation, we are speaking of minimum
standards which society has imposed upon
us. This is not to say we should not seek
higher standards.
The investigator, as the agent for his
principal, the attorney, is bound by the
same legal and ethical limitations as the attorney. He can do no more than his principal, and if in the course of an
investigation, the investigator acts in a way
whichls contrary to the legal or ethical
limitations of his principal, he may cause
his principal to be held accountable for this
conduct even though the principal bas not
specifically instructed the investigator to
act in the manner.
The degree of professionalism exhibited by an investigator in their work, as well
as their courtroom demeanor, is a reflection of their educational background and
professional experience. The investigative
ranks abound with ex-peace officers who
boast of their "years of experience." The
truth of the matter is that very few police
officers have extensive training in investiagtive matters. Do not ever believe that
"twenty years of experience" is an automatic set of credentials for an investigator.
Many times its more like one year of experience twenty times. I say this with a
great deal of conviction because I have
been a sworn peace officer and I have
worked side by side with people with
"years of experience," who were nowhere
near as capable as young investigators who
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took the time and trouble to learn every day
they were on the job.
There are numerous professional organizations for private investigators, but only
one, The National Association of Legal Investigators, has an ongoing program for
professional development and certification.
Merely belonging to any of these groups
does not increase an investigator's credibility but participation in the various seminars and development courses will. Formal
professional education is available through
most community college systems and many
universities in Texas. If a person strives
to be the best in his, or her, area of expertise they will find the time and money to
utilize these programs. Just as an attorney
benifits from Board Certification and ongoing professional development, so too
does the prudent investigator.
The attorney should bear inmind that all
"investigators" in the state of Texas (with
the exception of staff personnel) must be
licensed by the Texas Board of Private Investigators and Private Security Agencies.
This means they are bonded and insured.
This means they are regulated by and subject to Article 4413 (2966) V.A.C.S., as
amended by the 67th Texas Legislature.
Under this act an investigator is defined
as: "Any person who performs one or more
services described in section 2(3) of this
act."

Definitions
Section 2. In this Act, unless the context requires a different definition:
(3) "Investigations company" means any
person who engages in the business or accepts employment to obtain or furnish information with reference to:
(a) crime or wrongs done or threatened against the United States of America or any state or territory of the United
States of America;
@) the identity, habits, conduct, business, occupation, honesty, integrity,
credibility, knowledge, trustworthiness,
efficiency, loyalty, activity, movement,
whereabouts, affiliations, associations,
transactions, acts, reputation, or character of any person:

(c) thelocation, disposition, or recovery of lost or stolen property;
(d) the cause or responsibility for
fies, libels, losses, accidents, damages or
injuries to persons or to property; or
(e) the securing of evidence to be used
before any court, board, officer, or investigating committee.
A potentially serious danger exists any
time you have an investigation conducted
by an unlicensed person. If such a person
conducts an inquiry, and is later classifwl
a s an 'Snvestigator" as defmed in the act,
h e or she, may be precluded from testifying as to his, or her, findings. If the expert mtricts their efforts simply to
scientific evaluation of evidence gathered
by others, it would appear that they do not
need to be licensed. If, however, their efforts involve a broader scale investigation,
particularly witness interviews, they most
likely will have to obtain a license, even
i f they also have technical expertise.
Guy O"Komblum, writing in the Defense
Law Journal, wrote: "When an unlicensed
person whose purpose is purely scientific
evaluation conducts an on-site investigation, he should be accompanied by someone who is a licensed investigator, so that
if any witness interviews need he condncted,the attorney or investigator can per-

form this function."
Obviously an investigator should be dependable. When he, or she, is given a
deadline or an objectiveby an attomey and
they agree it is realistic, the attorney has
a right to expect the work to be done at
that time. Themost common problem here
is that attorneys procrastinate until the last
moment and then blame the investigator
when the material is not ready for trial.
Another situation which often arises is that
the attorney fails to clearly delineate what
it is they need to know and why. The latter is critical. You cannot conduct a
thorough investigation unless you know
what the purpose and goal of the investigation is. I have learned through bitter experience that any time an attorney is
unwilling to be open and honest with me
concerning the plan of the defense it is in
everybody's best interest for me to suggest
hiring another investigator.
A classic example of this occurred in a
capital murder case. The attorney's exact
words were: "You do the investigating, I'll
do the lawyering, don't worry about why
I need this information." Even as I write
this article the client sits on death row and
the attorney will tell anyone who will
listen, "my investigator hung me out to
dry." Maybe so, maybe not. If that's what

it takes to let him sleep at night, that's his
problem, but that%another story. Thepoint
is, there was information available that
could have been and would have been d e
veloped if the investigator had only known
what the attorney was trying to show. Expert witnesses, suggested by the investigator, were ignored until the trial actually
started and then a last minute effort was
made to bring them into play. Unfortunately, they went on vacation and were not
available.
Cost is always a consideration and any
attorney who skimps on investigative costs
does the client an injustice. Always be
clear what an investigator's hourly rate is
before engaging him or her, and agree on
a budget before you start. Does the investigator's fee include court appearances?
Yon should not expect an investigator to
"stand by"at no cost. If you want your investigator on call to testify, or perhaps do
some last minute work as the trial progresses, be prepared to pay them, but always
agree on the price beforehand.
Finally, don't expect the investigator to
finance your law practice. You get money
up front to represent your client; your investigator should too. Why should the investigator wait to get paid, when you
won't?

Survey of Federal Cases

that a 36 day delay by U S . Customs Sewice in responding to petition for remission
of forfeiture and penalties for customs violation was held notto deprive petitioner of
his property without due process of law.
See: U.S.v. $23,407.69in U.S.Currency, 715 F.2d 162 (5th Cir. 1983) [where
the FiRh Circuit, ha post-$8,85Ocase, has
held a thirteen month delay in filing forfeiture proceedings violated a claimant's
"due mocess" ri~hts.

is not likely to be rekindled by the
Rehnqnist-Scalia court, it would appear
that neither the Fourth Amendment nor
Fifth Amendments have yet been pronounced dead, they are just resting. R

conti~uedframpage 72

[holding that a claimant meets his or her
burden of oroof as to cash or assets ourchased wi& cash simply by showinithat
at some time she hadreceived from an innocent source an amount of money equal
t o that at issue in the forfeiture action].
Delav in Filing Forfeitnre:
I~'u.s.
V. $~:BSO
in U.S.Cltrrency, 461
U.S. 555 (1983), the Supreme Court held
that an 18 month delay in initiating forfeitUre proceedimgs against "seized" property
did not violate "due process," applying at
test taking into consideration such factors
as the 1e&h of delay, the reasons for the
delay, any prejudice to the claimant, and
whether that claimant asserted his right to
a judicial determination.

U S . v. Von N e u m a n ~88 L.Ed.2d 587
(1986)
Again this year the Supreme Courtheld

-

US. v. Foffna,769 F.2d 243 (5th Cir. 1983;
however, See: US.v. Melendez-Carrion. 79U
F2d 9R4 1M)4 (2nd Cir. 19861 and U.S. v.
.Werno, 794 F.2ds4; 71 (2nd ~ i ; . 1986), cert.
granted, November 3, 1986.
U . S . ,
[both holding the 1984 Amendments to theBail
Reform Act allowing pretrial detention of individuals without bail ongrounds ofdangerousness, unmnstitutional].
2. U.S v. neir. 801 F.2d 1463 (5th CJLlg86)
1.

-.

-

CO~C~US~OU
Although federal courts decided a
ad of issues affecting the rights of the
citizen accused over the vast war. one
&a specific
would be hard pressed to
case demonstrating any pronounced trend.
For example, the Fifth Circuit held that the
Government may not steal a lawyer's fee,
at the same time the supreme
court condoned lying to him in order to obtain a
statement from his client. And whiie the
Warren-Era torch for individual liberties

g$$iyf&

" , ~ ~~ ,, "" ~, ~
~ ~
~

def,, his interest (as B.F.P.) in receiving
payment out of the defendant's forfeited assets
far legitimate legal services"J.
3. Bo&ers v. Hardwick, 92 L.Ed.2d 140 (1986.)
4.

~;$~,";",~~~<l,"$a~,",","L~;d~

,, ,i,l

wa,,us,jfied byMmduc, or

curmg afler the initial sentencing.
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Jury Select ion -The Voice List ens
by Cathy E. Bennett and Robert Hirschhom
As the newest members of the VOICE
We assist lawyers throughout the State
family, we hope to take some of the fear of Texas. It should not be surprising that
and sting out of the scariest part of any whether you practice in an urban locale or
trial: jury selection. To accomplish this a rural community, whether you are in El
goal we will employ a three-fold approach Paso, Brownsville, Texarkana, Laredo,
to addressing jury selection issues: A) le- Houston or Muleshoe, there are common
gal issues relating to jury selection will be bonds and problems that confront counsel
examined;' B) jury selection issues will during jury selection. By sharing our colbe explored from a Jury and Trial Consul- lective knowledge and experience we can
tant's perspective;' and most importantly, help each other and our ciienfs. If each of
C) we will be solicitingjury selection ques- you would take just five minutes out of
tions from the readership. In this regard, your hectic schedule to send in a question
we strongly encourage your participation relating to jury selection, we can make this
and contribution. Whether you have a column a popular and useful contribution
question of law on jury selection, want to to the VOICE.
know questions to ask potential jurors on
Our initial column will address thescope
a particular subject, or even a jury selec- of the voirdire examination. Every crimition antidote, send it to us at the following nal lawyer has had a Judge sustain a proseaddress.
cutor's objection because the question
JURY SELECTION
defense counsel asked was not a proper
C/OVOICE for the Defense
subject matterinquiry. Thus, the first ques600 W. 13th
tion we must address is what are the limiAustin. Texas 78701
tations placed on defense counsel during
voir dire?

Cathy E. Bennett, Houston, Texas, is
one of thefounders of thepeki ofjury and
trial consultation. She is the president of
her company, Cathy E. Bennett & Associates, Inc., which has a national reputation.
She has workdon over 400 cases and has
been featured on "60 Minutes" and "Phil
Donahue." She has assisted in such
noteworthy cases as U.S. v. John
DeLorean, Wounded Knee, the Howard
Hughes Will Case (Mormon Will) and the
trial of the Irish Republican Army. The
trials she has participated in have nm the
spectrum &om misdemeanors to highly
publicized cases. She has Iecmred in
hundreds of legal forums.
Robert B. Hirschhorn is a criminal
defense attorney with ofices in Houston
and Galveston, Texas. He has writfen
numerous legal articles including Effective
Jury Selection Techniques andJury Selection: A Trial Lawyer's Second Greatest
Fear.
In 1985, Robert was a faculty member
at the National Criminal Defense College
in Macon, Georgia. Additionally, Robert
has lectured on Jury Selection throughout
the nation.

Scope of the Voir Die
Examination
The Texas Court of Criminal Appeals
has consistently held that a corollary to the
Defendant's right to counsel is the right of
the attorney to propound questions to the
jury panel in order to intelligently exercise
cause and peremptory challenges. Easterling v. State, 710 SW2d 569 (Tex. Cr.
App. 1986); Smith v. State, 703 SW2d 641
(Tex. Cr. App. 1985); Campbell v. S u e ,
685 SW2d 2 3 (Tex. Cr. App. 1985);
Powell v. State, 631 SW2d 169 (Tex. Cr.
App. 1982); Mathis v. Sfate, 322 SW2d
629 (Tex. CI. App. 1959). See also, Art.
I . Section 10. Tex. Const.
.The court df criminal Appeals has likewise held that the trial court should give
counsel great latitude in questioning the
jury panel during voir dire. Smith v. State,
Supra at p. 643; Trevino v. State, 572
SW2d 336 (Tex. Cr. App. 1978). Conversely, the trial judge can control the
scope of voir dire by exercising his sound
discretion to limit improper questions.
Easterling v. State, Supra; Clark v. Stute,
608 SW2d 667 (Tex. Cr. App. 1980);
McManus v. State, 591 SW2d 505 (Tex.
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Cr. App. 1980); Abron~v. State, 523
SWZd 405 (Tex. Cr. App. 1975); Smith
v. State, 513 SW2d 823 (Tex. Cr. App.
1974).
A question is deemedpmper if it seeks
to discover a juror's view on any issue applicable to the case, including the proposed
defense of the case. Smith v. State, Supur;
Powell v. State, Supra:
'The permissible areas of interrogation to determinethe use of peremptory chauenges are broad and not to
be unnecessarily limited. Asking
about bias against parts of the range
of punishment is certainly permissible. Indeed, bias against any of the
law upon which the Defendant is to
rely is ground for a challenge for
cause and is a proper matter for
query." Smith v. State, 513 SW2d
823, 826 (Tex. Cr. App. 1974).
If counsel is prevented from asking a
question, the appellate courts will employ
an "abuse of discretion" standard. Smith v.
State, Supra. However, if the trial court
restricted counsel's attempt to ask aproper
question, the Court of Criminal Appeals
has held that counsel was impermissibly
denied the intelligent use of hislher
peremptory challenges and a showing of
harm or prejudice is not required. Campbell v. State, 685 SW2d 23,25-26 (Tex.
Cr. App. 1985); Powell v. State, Supra at
p. 170; Mathis v. State, Supra at p. 837.
Having established the criteria and foundation let me list some of the topics that
the appellate courts have deemed proper
areas of questioning to potential iurors.
A. R G of~~&isl&ent
~
Smith v. State, 513 SW2d 823
v e x . Cr. App. 1974)
Mathis v. State, 576 SW2d 835
(Tex. Cr. App. 1979)
McMnnus v. State, 591 SW2d 505
(Tex. Cr. App. 1979)
Jordan v. State. 635 SW2d 522
(Tex. Cr. Ann. 1982)
Barrow v. &te, 688 SW2d 860
(Tex. Cr. App. 1985)
B. Theory of Punishment
Campbell v. State, 685 SW2d 23
(Tex. Cr. App. 1985)
PowelI v. State, 631 SW2d 169

(Tex. Cr. App. 1982)
C. Probation
Mathis v. State, Supra
O B y a n v. State, 591 SW2d 464
(Tex. Cr. App. 1979)
D. Educational Background of Juror
Barrett v. State. 516 SW2d 181
(Tex. Cr. App. 1974)
E. Prior Jury Service
1) What offense
2) How long ago
3) If a verdict had been reached
4) What court
5) Name of Defendant
6) Name of Judge
7) Unable to be fair and impartial
as a result of prior experience.
Redd v. State, 578 SW2d 129 (Tex.
Cr. App. 1979)
F. Religious Conviction Affect Ability
of ~ i r o r
Brooks v . State, 599 SW2d 312
(Tex. Cr. Aoo. 19791
G . Follow Own Conscience
Murray v. State, 689 SW2d 247
(Tex. App. 13th Dist. 1985)
H. Burden i f Proof
Spruill v. State, 624 SW2d 779
(Tex. Aoo. 19811
t Innocence
I. opinion'& To ~ k lOr
Of Accused
Clark v. State, 608 SWZd 667
(Tex. Cr. App. 1980)
Freeman v. State, 556 SWZd 287
(Tex. Cr. ADO. 1977)
Murray v. &te, 689 SW2d 247
(Tex. App. 13th Dist. 1985)
J. persona; prejudices Or Moral Beliefs Held By Juror
Ristaino v. Ross. 424 US 589. 96

.

Abron v. state, 523 ~ ~ 405
2
(Tex. Cr. App. 1975)
Densmore v. State, 519 SW2d 439
(Tex. Cr. App 1975)
[moral opposition to drinking or consumption of alcohol]
K. Juror's Relationship With District
Attorney
Easterling v. State, 710 SW2d 569
(Tex. Cr. App. 1986)
L. Bias
Tnrner v. Mnrray, - U S .
-,
106 S.Ct. 1683 (1986)
[Defendant accused of interracial crime is
entitled to have prospective jurors informed of the victim's race and questioned
on the issue of racial violence]

Barney v. State, 698 SW2d 114
Anderson 11. State, 633 SW2d 851
(Tex. Cr. App. 1985)
(Tex. Cr. App. 1982)
Pierce v. State, 696 SW2d 899
[When a prospective juror is shown to be
(Tex. Cr. App. 1985)
biased as a matter of law, he must be exQ. Self-Defense
cused when challenged, even if the juror
Simon v. State, 406 SW2d 460
states that the bias could be set aside and
(Tex. Cr. App. 1966)
he could be a fair juror. Bias exists when
R. Insanity Defense
potential jurors in DWI cases admits
Smith v. State, 703 SW2d 641
prejudice against people who use alcohol.
(Tex. Cr. App. 1985)
Bias likewise exists when juror is related
[anything
read about insanity defense]
to key witness for State].
But See, Memz v. State, 714 SW2d
Snlifh v. State, 513 SW2d 823
108 (Tex. App. El Paso 1986)
(Tex. Cr. App. 1974)
Adants v. State, 669 SW2d 339 [consequences of insanity verdict affect
their deliberations-improper]
(Tex. App. 13th Dist. 1984)
Granviel v. Stater, 552 SWZd 107,
[Bias against any law relied on by Defen122 (Tex. Cr. App. 1976)
dant is cause for challenge].
Schuessler v. State, 647 SW2d 742,
Kennard v. State, 649 SW2d 752
748 (Tex. App. El Paso 1983) [de(Tex. App. 2nd Dist. 1983)
cision modified]
M. Publicity
S. Lesser Included Offenses
Patton v. Yorrnt, -U.S. -,
Santana v. State, 714 SW2d 1
104 S.Ct. 2885 (1984)
(Tex. Cr. App. 1986)
Smith v. Smith, '703 ' S W Z ~641
[Error to not aUow counsel to voir dire on
(Tex. Cr. App. 1985)
Adanls v. State, 577 SWZd 717 lesser included offense and minimum
range of punishment but was not reversi(Tex. Cr. App. 1979)
[memory of news stories and what was the ble error because evidence raised at trial
juror's impression afterwards based on me- did not warrant an instruction on the lesser included offense].
dia stories].
Being an advocate means coming to
N. Testimony Of Law Enforcement
court armed with the law and prepared to
Officer
Murray v. State, 689 SW2d 247 ask the good and open-ended questions that
will aid in securing a fair jury for your
(Tex. Aoo. 13th Dist. 1985)
[counsel asked "Is there anyone in here client. Many Courts do not see lawyers in
who feels they would not be able to dis- their jurisdictions who make a record
agree with the testimony of a police regarding jury selection. Judges have told
officer." State objected and the trial court us they are more inclined to allow effecsaid, "Ask the question again. . .[tlhen I'll tive voir dire when lawyers make a record
rule on [the] objection." Defense counsel and ask questions that truly seek inforrephrased question. Under this scenario mation.
Let's join in a united effort to preserve
nothing was preserved for review].
Trevino v. State, 572 SW2d 336 jury selection in our state by fighting for
d
effective voir dire and exploring jurors'
(Tex. Cr. App. 1978)
Florio v. State, 568 SW2d 132 abilities to fairly judge our cases.
We want to hear from you. Please Write
(Tex. Cr. App. 1978)
Collins v. State, 548 SW2d 368 Us With Your Questions. We Are Here To
Help You.
(Tex. Cr. App. 1976)
Hernandez v. State, 508 SW2d 853
(Tex. Cr. App. 1974)
0. Accomplice Witnesses
Vickery v. State, 566 SW2d 624 1. Thc legal issues will be written by Raben B.
Hirschhorn, Esq.
(Tex. Cr. App. 1978)
2. Cathy E. Bennett will address these issues. Ms.
[proper for counsel to state accomplice witBennett is not a lawyer and she will not be
responsible far answering any legal questions.
ness rule and question jurors on same].
Additionally, with respect to the humanistic
P. Disregard Unlawfully Obtained
aspect of jury selcctian, Ms. Bennett is one of
Evidence
thc founders of the field of Jury and Trial ConMcCoy v. State, 713 SW2d 940
sultation but she is not a psychologist or psy(Tex. Cr. App. 1986)
chiatrist.
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NITA's 49864987 Program Schedule
1

A&ocacy Programs
Gulf Coast Regional Loyokr Law
School, New Orleans, Louisiana. Further
information: Pamela Jackson, Loyola Law
School, Box 905, 7214 St. Charles
Avenue, New Orleans, LA 70118, (504)
861-5560. Program dates: January 2-12,
1987.
Midwest Regional Northwestern
University, School of Law, Chicago, IIlinois. Further information: Thomas Geraghty, Northwestern University, School of
Law, 357 East Chicago Avenue, Chicago,
IL60611, (312) 908-8932. Programdates:
January 4-10 and March 22-28, 1987
(completeprogram is heldin two sessions).
Mid Atlantic Regional University of
Pennsylvania Law School, Philadelphia,
Pennsylvania. Further information: Anthony Bocchino and Joan Saltzman, Tenth
Floor, 121 North Broad Street, Philadelphia, PA 19107, (215) 988-0931. Program
dates: March 7-13 and June 6-12, 1987
fcomulete
uroeram is held in two sessions).
.
PacificA~&ionalCalifornia western
School of Law, Sun Diego, California.
Further information: Leslie A. Coughlan,
Suite 300,9404 GeneseeAvenue, LaJolla,
CA 92037, (619) 457-1100. Program
dates: April 29-May 10, 1987.
Southeast Regional University ofNorth
Carolina, School of law, Chnpel Hill, NC.
Further information: Joseph J. Kalo,
University of North Carolina, School of
Law, Chapel Hill, NC 27514, (919)
962-8518. Program dates: May 7-17,
1987.
Mid America Regional University of
Kansas, School of Law, Lawrence, Kansas. Further information: Laurence M.
Rose, University of Kansas, S~hoolof
Law, Lawrence, KS 66045, (913)
864-4010. Program dates: May 21-31,
1987.
Western Regional Universityof Cal$o)'nia, School of Law, Berkeley, California.
Further information: NITA Admissions
Director, 1507 Energy Park Drive, St.
Paul, MN 55108, (800) 225-6482/(612)
644-0323. Program dates: MaylJme 1987.
Southern Regional Southern Methodist
Uniuersity, School of Law, Dallas, Texas.

.

Further information: Frederick C. Moss, Park Drive, St. Paul, MN 55108, (800)
SouthernMethodist University, School of 225-6482/(612) 644-0323. Program dates:
Law, Dallas, TX 75275, (214) 692-2742. May 17-22, 1987.
Program dates: June 1987.
Northwest Regional University of Teacher Training Sessions
Washington, School of Law, 811 First
Advocacy Teachers Training Session
Averme, Seattle, Washington. Further in- Harvard Law School, Cambridge, Masformation: Kate M. Reiss, 650 Colman mchusetts. Further information: NITA
Building, Seattle, WA 98104, (206) Admissions Director, 1507 Energy Park
624-7364. Program dates: June 18-28, Drive, St. Paul, MN 55108, (800)
1987.
225-6482/(612) 644-0323. Program dates:
National Session University of Colora- April 10-12, 1987.
do, School of Law. Bortlder, Colorado.
Further information: NITA Admissions Special Skills Training Programs
Negotiation-A Systematic Approach
Director, 1507 Energy Park Drive, St.
Paul, MN 55108, (800) 225-6482/(612) Nortltwesrern University, School of Law,
644-0323. Programdates: July 5-24,1987. Chicago, Illinois. Further information:
Northeast Regional Hofslra Univer- Thomas Geraghty, Northwestern University, School of Law, Hempstead, New sity, School of Law, 357 East Chicago
York. Further information: David Dia- Avenue, Chicago, IL 60611, (312)
mond and Lawrence Kessler, Hofstra 908-8932. Program dates: May 1987.
University, School of Law, Hempstead,
NY 11550, (516) 560-5894. Program NITA ProgramslGeneral
Information
dates: August 6-16, 1987.
NITA programs are designed with the
following focuses:
Advanced Trial Advocacy
Attorneys with less than five years of
Program
trial experience. (Regional Programs and
Advanced Trial Advocacy Program the National Session)
Attorneys with more than five years
University of California, Schaol of Law,
Berkeley, Cahimia. Further information: of trial experience. (Advanced Trial AdNITA Admissions Director, 1507 Energy vocacy Programs)
Special W s Training. (NegotiationPark Drive, St. Paul, MN 55108, (800)
225-6482/(612) 644-0323. Program dates: A Systematic Approach Programs)
Teaching advocacy skills using the
January 4-9, 1987.
Advanced Trial Advocacy Program I m A method. (Advocacy Teachers TrainUniversity of Florida, College of Law, ing Sessions)
Gainesville, Flor!da. Furthcr information:
Whatever your level of experience, time
Gerald Bennett, Holland Law Center, restrictions or location preference; NITA
University of Florida, Gainesville, EL has a program specifically for you.
Enrollment is limited and preference is
32611, (904) 392-0412. Program dates:
given to early applicants.
March 1-6, 1987.
Advanced TriaI Advocacy Program
A limited number of scholarships are
University of Colorado, Sclwol of Law, available and are awarded on the basis of
Boulder, Colorado. Further information: need.
NITAAdmissions Director, 1507 Energy
Schedule Effectiveas of: September 16,
Park Drive, St. Paul, MN 55108, (800) 1986.
For information and applications call:
225-6482/(612) 644-0323. Program dates:
(800) 225-6482. In MN & AK: (612)
June 28-July 3, 1987.
Advanced Trial Advocacy Program 644-0323.
National Institute for Trial Advocacy
University of Howton Law Center,
Houston, Tam. Further information:
1507 Energy Park Drive
St. Paul, MN 55108
NITA Admissions Director, 1507 Energy
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Texas Criminal Defense Lawyers Association
invites you to

Lake Tahoe
February 16-20, 1987
Annual Spring Trip and Seminar
RESPONSIBILITY:

TRIP INCLUDES:
Total Land cost $283.00 per person
Four nights accommodations at the deluxe
Hurrah's Lake Tahoe
Round trip bus transfers from Reno to Lake Tahoe
All baggage handling (including skis)
All taxes and tips on lncluded features
Special events

TRIP PRICES:
The prices listed are available for TCDLA members and
friends and are "per person" costs. All trip prices include
hotel accommodat~onsas indicated, transfers via chartered
motorcoaches between airport and hotel, all taxes on the
above services, and a trip director.

LAKE TAHOE. ..located just 45 mdes Southwest of Reno,

was described by Mark Twain as ". . .the fairest sight the
world affords." The sky blue, crystal clear lake is 22 miles
long, 12 miles wide and lies nestled between the granite
peaks and pine forests of the Sierra Nevada Mountains. It
has been said if you can't find somethmg to do in the Lake
Tahoe area, you redly aren't interested. This region offers
a vnder variety of recredion, entertainment and scenerythan
almost anywhere else on earth. The action never stops in the
scores of glittering casmos; the world's top entertainers a r e
featured in posh hotel showrooms. Whatever you're looking
for, you'll find it-Tahoe has it all1

RESERVATION & PAYMENT:
Full payment per person is required to reserve space on the
trip. Any cancellation received 45-8days pr~ortodeparture,
full refund less $50.00 per person. If cancellation is rece~ved
7 days or less prior to departure $50.00 per person service
charge plus whatever our suppliers charge us.

AIR FARES:
I

/

'

,I.

-

The airlines are offerina ultimate super saver fares to Reno.
Howwer, there are restr~ctwnsyou must meet to qualify for
these low fares. On most carriers, your reservation has to be
made at least 30 days prior to date of departure. There is limite d seating on these restricted fares, which means the earlier
you book your reservation, the better chance you have of
getting the flight you prefer at the best rate. Also keep in mnd
the resehration will have to be ticketed two weeks afteryou
have confirmed it. This means that payment for the ticket has
t o be made at that time. Payment may be made by check
or credit card.

BAGGAGE:
Two bags plus skis and poles may be checked (covers for
the shs wil be provided by the carrier), plus one carry-on
bag that must fit under your seat.

Arrangements for accommodations and services furnished
in connection with the tom are made by JourneyHouse Travel
(JHT),Dallas, Texas and TCDLA. who shall be responsible
to the tour member for supplying the services and accommodations offered to tour members as set forth in the tour
brochure, except to the extent suchserv~cesand accommodations cannot be supphed due to delays and other causes
beyond the control of JHT. IHT will use its best efforts to supply comparable services and accommodalions. In the event
of cancellation by JHT, for any reason, including insufficient
participation, IHT liability shall be limited to refund of all payments made by tour participants. Tour member waives any
claim against IHT and/or TCDLA for any damage to or loss
of property, or injury to, or deaih of persons due to any act
or negligence of any bus, train, shop, hotel, or any persons
rendering any of the s e ~ c eand
s accommodationsincluded
in the ground portion of the itinerary, JHTshall not be responsible for any delays, substitutions or any act or omission whatsoever by the carriers, their agents, servants and employees
and the tour member hereby waives any claim arising therefrom. The airlines concerned are not to be held responsible
for any act, omission or went during the time pcrssengersare
not aboard their aircraft. The tickets and coupons, in use by
their airline when issued shall constitute the sole contract
between airlmes and tour member a n d o r purchaser. All
tours shown herein may be sold in conjunction with the services of any ATC airline. The pnce of this tour is based upon
tariffs and rates of exchange in effect July 1, 1986, and is subject to adjustment in the event of any change therein.

SEMINAR SCHEDULE:
2:OO-6:00 p.m.
February 16-Registration & Orientation
Welcome Reception
7:OO-8:00 p.m.
February 17-Seminar
6:OO-9:00 a.m.
3:OO-6:00 p.m.
Seminar
6:OO-9:00 a.m.
February 18-Seminar
Seminar
3:OO-6:00 p.m.
February 19-Day at Leisure
February 20-Breakfast ai Leisure in your choice of the hotel
restaurants.

SEMINAR FEE:
For any jnformation, please contact Journey House on one of
our toll-free WATSlinesbetween 8:3U a.m. and 6:LUp.m. Central Time. Confact: TCDLA Convention Desk,

U.S. WATS: 1-800-527-2381
Texas WATS: 1-800-442-6165.

