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PRESIDENT'S REPORT

Knox Jones

November 17, 1987 is a day that has
the potential to give defense counsel,
federal judges, and, alas, even federal
prosecutors, a bad case of the blues, On
that date, the US. Sentencing Commission's new sentencing guidelines will go
into efkct unless Congress over& or
amends them. The only way the guidelines
can be amended or rejected is through a
hill passed by Congress and signed by the
President. Ifno acfion is taken, the grridelines go into effec?.
Public hearings were held last December in Washington. Both federal prusecuton and many federal judges complained
that the guidelines were so eomplex and
rigid that they effectively reduce the
judge's role to that of a robot or ''bean
counter."
A few excerpts from the hearings will
give you the big picture:
The Justice Department is *gravely concerned" by procedures that
may turn sentencing into 'kninitrials." (Associate Attorney General
Stephen S. Trott) (Note that there are
forty levels of offenses.)
The preliminaryguidelines are "a
thousand times more compliceted
than present parole guidelines."
(Judge Edward Becker, US. Court
of Appeals, Third Circuit)
Theguidehes unduly reduce jndi-

cial discretion. (Richard Areara,
President-Elect, National District
Attorney's Association)
The guidelines reduce sentencing
to a "mechanical ritual." (John Graeeen, Chair-Elect of the American
Bar Asso~iation's Crimihel Justice
Section)
Jud- should not he made to appeat as "quiz show hosts who tote up
numbers and answers pop out."
(Judge George Kazen, U.S.District
Judge, Southern District of Texas)
Judge Kazen also spoke about "the apparent death of probation,' noting that he
and his peers were unable to visualize how
a defendant could possibly be eligible for
protiation under the proposed guidelines.
We should also fernember to advise our
clients after Novembet 17th that t k r e will
be no such thing as parole, and only a I5
percent reduction of the sentence for "good
time." Orher gems include a 20 percent
"discount" for pleas of guilty and 40 percent for "cooperation." Judge Becker stated that these "discounts" are "grossly
inadequate." Pointing out that 90 percent
of criminaI cases are disposed of currently by guilty pleas, he concludes that this
mode of disposition will be altered to the
point that "the system will break down."
- I can remember painfully well when the
ramifications of the Comprehensive Crime

Control Act sent us all scrambIing to the
books. Most of us were unaware of the
drastic changes in both procedural and
stantive law. What revelations!
There is a fundamental difference b e
tween our approach to the CCCA and the
new sentencing guidelines. This time we
may be able to enlist the aid not only of
federal prosecutions but the judiciary as
well. Because of the considerable criticism
of the initial draft of the guidelines, it is
anticipated that an effort will be made to
cure technical errors and mom towards
simplification. Overlapping ranges of
punishment and modification of plea hargain aspects are probable in the second
draft. Hopefully, more discretion will be
afforded the sentencing judge.
The fmal draft should be submitted to
Congressby April 17th. Congress has six
months to disapprove or amend. I repeat,
ifno action is taken, theguidelines go into
effecf November 17, 1987.
In last month's issue of 'The Voice,"
Alan Ellis of Philadelphia began a twopart
series on the present and proposed guide
lines. Study them carefully and you will
see why I've taken so much of your time.
Write your Congressmen and Senators.
Contact your federal prasecutor and district judge-encouiage them to make their
views known. If we don't move on this, it's
another horror ahow.
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Sometimes There Must Be a Dissenting Opinion
to a Majority Opinion of the Court of
Criminal Appeals of Texas
by Marvin 0.Teague, Judge, Texas Court of Criminal Appeals

dent, South~vestTexas 7hiwrsity Alumni
Association.
Judge Teague is a widely-respected
author and lecturer in crimiual law and
arocedure.
'The creation of appellate courts of oddnumbered judges has implicit in it the exuectation that those iudees would disaeree.
and they do." ~i&&ns, The use-and
Abuse of Dissenting Opinions, 16 LOUISIANA LAW REVIEW 497 (1955-1956).'
It also has been stated that it is actually
patriotic for an appellate c o u t judge to
write a lengthy objection in the form of a
dissenting opinion to some silly thing that
another member of the court has said in
J print, which opinion, simply because it got
the vote, becomes the majority opinion of
Judge Marvin 0. Teague has been a the court. Alain Sanders, A Perfect Disjudge of the Texas Court of Criminal Ap- senting Opinion, THE NATIONALLAW
peals since 1980 and is currently serving JOURNAL (May 20, 1985).
his secoud renu on the Court. He was a
It is perhaps in this spirit that judges of
member of the Texas Criminal Deferrse the Court of Criminal Appeals have in the
Lanyers Association and a Directorfrom past, at the present time, and will in the
1976 to 1980. He w m Editor of the Sig- future, write and file dissenting opinions
niJicarltDecisions Report from 1974 ~ n t i l to majority opinions. Some appellate court
1980. Hispriorprofessionalpositioi~sand judges, as I do, strongly believe that, if a
rnenlberships include: Senior Adntinistra- member of an appellate court has conscienfive Assistant, Texas Court of Criminal tious differences of opinion with the
Appeals (1971-72); Houston (Chahman, majority opinion, time permitting, he is
Criminal Law Section 1969) and Travis duty and ethically bound to write and file
Courtfy Bar Associations; Harris County a dissenting opinion to the majority
Criminal Lawyers Association (President, opinion.
1975-76); fie Trial Lawyers Association
Contrary to what some judges and lawof America and the Texas Dial Lauyers yers might think, other judges on the Coua
Association; American Judicature Society: of Criminal Appeals besides me write and
National District Attonteys Association; file dissenting opinions to majority opinTexas County and Disnict Attorneys A A ~ ions of the Court. The Office of Court
sociation. Cify Attorney, Spring Valley, Administration informs me that in the
Texas 1969-71. Editorial Cousrrlta~~t
to calendar year 1980, which is the year beMatthew Beuder Law Book Company, fore I became rt member of the Court,
Texas Criminal Practice Guide. Pastpresi- Judge Douglas led the pack with 44 dis-

4 VOICEfor the Defense /March 1987

senthg opinions, followed by Judges Clinton (34), Dally (17), Roberts (14), Phillips
(ll), Presiding Judge Onion (9), Judges
Odom and W.C. Davis (3 each), and T.
Davis (I). In 1981. the first vear I was on
the C O " ~Judge
,
~ c c o r m i cled
i the pack
with 25, followed by Judge Clinton (23),
myself (22), Presiding Judge Onion.(6),
Judges Odom (4), Roberts (3), Dally and
W.C. Davis (2 each). and T. Davis (0).
In 1982, ~ u d i eclint& led the pack &h
36, followed by myself (ZO), Judges
McCormick (15), Dally (6), Odom (5),
Presiding Judge Onion (4), Judges Roberts
and T. Davis (4 each), and W.C. Davis
(2). In 1983, Judge Clinton again led the
pack (42), followed by myself (33),
McCormick (21), Presiding Judge Onion
(lo), Judges Odom and Miller (8 each),
Campbell (3), W.C. Davis (I), and T. Davis (0). In 1984, I led the pack (37), followed by Judge Clinton (26), McCormick
(15), Miller (a), Odom (4), Presiding
Judge Onion (I), Judges Campbell (I), T.
and W.C. Davis (0). In 1985, I again led
the pack (59), followed by Judge Clinton
(45). Presiding Judge Onion (15), Judges
McCormick(9), Miller (9), Odorn, W.C.
Davis, Campbell (1 each), T. Davis and
White (0). For the year from September
1, 1985, to August 31, 1986, whichis the
latest report I have seen, Judge Clinton
again led the pack (45), followed by myself (43), Presiding Judge Onion (7),
Judges Miller (4), McCormick (3), W.C.
Davis and Campbell (2 each), T. Davis
(I), and White (0).
Justice Douglas ofthe Supreme Court of
the United States may have hit the nail on
the head when he made the following comment: "When judges do not agree, it is a
sign that they are dealing with problems
on which socrety itself is divided. It is the
democratic way to express dissident

views."Douglas, neDissent:ASafeg~~ard the intelligence of a future day, when a
of Democracy, 32 JOURNALOF THE later decision [of the Court] may possibly
AMERICANJUDICATURESOCIETY 104 correct the error into which the dissenting
(December, 1948). Justice Douglas and judge believes the court to have been
others, such as Justice Musmanno, who betrayed."
served many years on the Pennsylvania
Chief Justice Stone of the Supreme
Supreme Court, were staunch believers Court of the United States put it this way:
that in a democratic society dissenting "A considered and well stated dissent
opinions are sometimes necessary because, sounds a warning note that legal doctrine
otherwise, "muteness in the face of in- must not be pressed too far. It sometimes,
justice is the very food on which tyranny for better or for worse, arrests a trend and
feeds."
sometimes reverses it. Its appeal can
Unquestionably, many dissenting opin- properly be only to scholarship, history
ions amount only to a thorn in the side of and reason, and if the business of judging
the majority opinions. However, if a dis- is an intellectual process, as we are entisenting opinion shatters bad logic, defec- tled to believe that it is, it must be capable
tive reasoning, andlor misapplication of of withstanding and surviving these critithe law that is contained within the majori- cal tests."
ty opinion, trumpets should blow loud and
Justice Sanders of the Louisiana
clear for all the citizens to hear so that they Supreme Court expressed the belief that,
will be aware that we are still a democracy. "When used with judicial restraint [whatContrary to what many members of the everthat might mean] the dissent becomes
bench and bar might think, a majority a duty, for which the judge need offer no
opinion does not always hold the only key apology. It can assist the court 'in giving
to the vaults of wisdom and justice, and to every man his due.' If truth is with the
is certainly never infallible, and may in fact dissent, the intellect of the future will judge
be seen as something that did not heed the it rightly. Truth, [like the Phoenix],
signs on the highway ofjurisprudence and crushed to the earth, shall rise again.'"
gone straight ahead when the road curved, Sanders, nze Role ofDissenting Opinions,
o r curved when the road signs clearly 27 LOUISIANA
LAWREVIEW673 (1963).
I, too, am a great believer in the principointed to a straight-ahead course. See
Musmanno, Dissenting Opinions, 60 ple that 'The right to dissent is the essence
DICKINSONLAW REVIEW I39 (1956). of a democracy -the will to dissent is an
Justice Musmanno remarked in his article: effective safeguard against judicial lethargy
"The history of the human race establish- -the effect of a dissent is the essence of
es conclusively that no power or institu- progress." See Carter Dissenting Opinions,
tion, nn matter how honorably disposed, 4 HAsTlNGs L.J. 118 (1953). I strongly
call have absolute power without someday believe that "Disagreement among judges
exercising that power to the grave detri- is as true to thecharacter of democracy as
ment of the people."
freedom of speech itself. The dissenting
Justice Musmanno correctly pointed out opinion is as genuinely American as Otis'
in another law review article that he wrote denunciation of the general warrants, as
that, "If there is one thing that a Court Thomas Paine's, Thomas Jefferson's, or
should not have, it is lnonolithic solidarity James Madison's beliefs for civil liberties
. . .If Oliver Wendell Holmes and other . . .."Douglas, The Dissent: A Safeguard
dissenters had agreed with their colleagues of Democracy, 32 J.A~.Juo.Soc'y 104
to f o m at all times an impenetrable (1948). Furthermore, I believe that sound
solidarity, much of what is now humane, dissenting opinions give meaning to why
progressive, and convincing in the law an appellate court should not, through inwould have remained petrified in an ertia, short-sightedness, lack of study, etc.,
unyielding monolithic pile of stiff-necked, be permitted to become a "rubber stamp"
self-assumed superiority ." Musmanno, type court, which kind of court I think
Vnlne of Dissenting Opinions, 29 should be abolished at the f ~ sopportunity.
t
PENN.B.A.Q. 268 (1958).
I strongly believe in my oath of office that
Chief Justice Hughes of the Supreme requires me to uphold and defend the
Court of theunited States once wrote: "A Texas and Federal Constitutions, and the
dissent in a court of last resort is an ap- laws of this state. However, I also believe
peal to the brooding spirit of the law, to that my oath of office does not require me

to vote to uphold a prior erroneous interpretation by the Court of Criminal Appeals of the Texas Constitution, the
Federal Constitution, or the laws of this
state. However, when it comes to interpreting the Federal Constitution, contrary
to Attorney General Edwin Meese, I am
duty bound by the Federal Constitution to
adhere to the majority decisions of the
Supreme Court of the United States. I believe that if a prior decision of the Court
of Criminal Appeals cannot withstand
justifiable criticism, it should be overruled
at the first opportunity. On the other hand,
if aprior decision is sound, and can withstand valid criticism, it sould not be overruled or distinguished simply because five
judges on the Court have the muscle to so
act. I also believe that a dissenting opinion
may cause the other members of the Court
to reexamine their views and positions,
which, if successful, will cause not only
the proposed majority opinion not to get
the vote but will also cause the dissenting
opinion to be withdrawn, which has happened in the past, because it accon~plished
its purpose-it kept the proposed majority
opinion from being adopted by the Court.
I am a firm believer that if I, as a judge
on the Court of Criminal Appeals, do not
agree with a majority opinion, and remain
silent, then I am shirking my duty to myself, to the other members of the Court,
and to the members of the bench and bar
of this state, as well as the electorate of this
state. I also firmly believe that a judge must
always be willing to do his best to see that
justice is done and be ready to stand and
defend his position. This, of course, does
not mean that I want eight other judges
who think like I do on the Court, or that
I am asking the other members of the Court
to writemoredissentingopinions, although
I sometimes think that would not he all
bad.
There are usually two appealing sides to
every issue in almost every case that
reaches the Court, and a group of judges
as presently makeup the Court of Criminal
Appeals, with different educational backgrounds, professional experiences, heredity, different political and religious beliefs,
with different social, economic and political philosophies, cannot ever be expected
to thinkalike. Nor would any right thinking person ever want that to occur. I helieve, as did Justice Cardozo, that appellate
court judges cannot escape the stream of
March 1987 1 VOICEfor the Defense 5

tendency, whether you call it philosophy
or not, any more than other mortals. "All
their lives, forces which they do not recognize and cannot name, have been tugging
at them-inherited instincts, traditional
beliefs, acquired convictions; and the
resultant outlook on life. . .which, when
reasons are nicely balanced, must determine where chorces shall fall. In this mental background every problem finds its
setting. We may try to see things as objectively as we please. Nonetheless, we can
never see them with any eyes except our
own." Cardozo, THENATURE
OF THE JUDICIAL PROCESS 12 (1921). It is because
of these differenees among our judges that
will cause two distinct and diametriwlly
opposed positions to occasionally surface.
And that is the way it should be. But those
in the minority must be heardfrom and the
only way that can occur is through one or
more dissenting opinions to the majority
opinion.
I believe that a dissenting opinion should
sometimes actually assume a protective
role; i.e., protective against unwarranted
legislation; protective against the Court
acting legislatively; protective against the
Court taking away from our citizens individual rights guaranteed by the Constitutions, and the laws of this state. A
dissenting opinion should always be the
guiding light to show the other members
of the Court what terrible things might
result if the majority opinion becomes the
opinion of the Court.
I find it rather interesting that Thomas
Jefferson once advocated that each judge
on an appellate court should write an opinion in every case so as to "throw himself
in each on God and his country, because
both will excuse him for error and value
him for honesty." Douglas, supra. If time
permitted that to occur, I would probably
vote to adopt Jefferson's viewpoint.
I hasten to add that, contrary to thelikes
of Justicc Miller of thc ~ u ~ r e Court
h e of
the Uniled Statcs who, out of 7x3 opinions
hc wrote while on thc Court hetween 1862
and 1890, 169 of them were dissenting
opinions, a dissenting opinion should not
be written in every case decided by an appellate court. If at all possible, a dissenting opinion should actually be resewed for
special occasions. Contrary to popular belief, dissenting opinions generally never
become the basis for later majority opinions. Who out there ever heard of Justice
6 VOICEfor the Defense / March 1987

Samuel F. Miller of the Supreme Court of
the Vnited States? How many out there
have heard of Justice Oliver Wendell Holmes? I dare say that virtually everyone
would raise their hand, and would additionally exclaim: "The Great Dissenter."
However, how many out there are aware
that of the 173 dissenting opinions that
Justice Holmes wrote, fewer than o n e
tenth of them can be recognized today in
the substance of subsequently-declared
law? See Fuld, Voices of Dissent, 62 CoLUM L. REV. 923 (1962). Most dissenting opinions are actually as useless as
"sassing the umpire in a baseball game."
Nevertheless, for the reasons stated and to
be stated, they are as much a part of our
jurisprudence as it is American to believe
in motherhood, the flag, and apple pie.
Probably the greatest service to the
bench and bar of this state that a dissenting opinion performs is that it reflects or
indicates that the case was thoroughly considered and discussed in conference; thus
giving the bench and bar of this state the
satisfaction that the majority opinion was
not perfunctorily adopted or was written
and approved by only one judge.
In sum, I believe that a sound dissentinn opinion is the prescription that is often
needed to keep an~appcll~&
court heallhy.
I t is and should always be a critiqueof the
proposed majority opinion, as to either the
reasoning used or the law that it uses as
authority, or to its misapplication of sound
law. Without a dissenting opinion to an erroneous majority opinion, either as to its
reasoning or result, or both, or an erroneous application of the law, I believe that
a proposed majority opinion, if adopted,
gives the bench and bar, and the public,
the erroneous or falseillusion that the right
result was reached for the right reasons,
when in fact the right or wrong result was
reached by using unsound reasoning or by
relying upon inapplicable case law or by
misapplying sound case law,
To appreciate why a judge of the Court
of Criminal Appeals might write and file
a dissenting opinion to a majority opinion
in a particular case, I believe that it is
necessary to understand how the Court
operates internally regarding circulating
opinions.
The Court of Criminal Appeals has the
internal policy that the members of the
Court, including the judge to whom the
case is later assigned, have no idea before-

hand who will be assigned that case. The
assignment occurs after oral arguments,
and, except for the number that comes out
of the little cup in the conference m m (the
draw occurs on the basis of seniority), the
judge who draws that number does not
know what he drew until he picks up the
shuck or shucks that are under that number. I must add that the size of the shuck
or shucks can be deceiving as to how much
time, work, and effort a judge who draws
that case is going to have to put into that
case. Small size shucks can take as much,
ifnot more, time, work, energy, etc., than
a shuck or shucks three feet in depth. After a judge draws a case, he then takes it
back to his office where, as soonas possible, he and his staff prepare and circulate
a proposed majority opinion to the other
judges. Discussion among the judges about
the opinion, as to how thejudges willvote,
generally does not occur until thenext conference when the case is called up. GeneraUy, a judge who desires to make known
to the other members of the Court his objection or objections to the proposed
majority opinion will draft a dissenting
opinion and circulate it to the other judges
before thenext conference, which usually
occurs on the following Monday morning.
Until a p r o p n d majority opinion is called
up at conference, it is usually not discussed
or voted upon by the members of the
Court. A judge who circulates a dissenting opinion before conference just makes
the assumption the proposed opinion will
get the vote. At conference, the proposed
majority opinion is usually called up by the
assignedjudge and discussed and voted on
by the entire Court. If the proposed opinion gets the vote, and no other judge
chooses "to pick up the shuck," that opinion wiU usually go down the following
Wednesday. If the proposed opinion does
not get the wte, then those voting against
the opinion will usually "hulley-gulley" for
it, and the loser of "hulley-gulley"then gets
to draft another opinion, circulate it, etc.
However, another judge, who believes that
be can get the vote, may pick up the shuck
without the necessity of a "hulley-gulley"
occurring. After the "new" opinion is circulated, the above procedure is repeated.
It is perhaps this procedure that might be
the reason why the Texas Court of Criminal Appeals probably has more dissenting
ing opinions than any other appellate court
in the land-except possibly the Supreme

Court of the United States. We simply do
not choose up sides. There are, of course,
pro's and cons to the above procedure.
Given the fact that for at least the past three
years the judges of the Court of Criminal
Appeals are in conferenceall day Monday
and Tuesday, discussing and voting on circulating opinions,2 discussing and voting
on whether or not to grant a petition for
discretionary review or an application for
writ of habeas c o r p u ~etc.,
, ~ and listening
to oral arguments most of Wednesday
morning, to further meet in conference
during the remaining 2 and one-half days
of the week to discuss proposed opinions
and how the vote might go down, in additon to meeting during that time to decide
emergencies that come up, doing necessary
reading for the coming week, etc., might
add to "coUegiality." Nevertheless, in my
view, it would probably cause the Court
to accumulatea bigger case back-log than
it presently has. However, I hasten to add
that the members of the Court and its support staff are continually coming up with
new ideas so that theinternal operation of
the Court will in the future be conducted
in a more efficient and productive manner
than has occurred in the past, without losing the necessary quality tbat must go into
its opinions and decisions.
I pause to point out that usuaUy writing
a dissenting opinion takes much time and
effort. It also prevents the judge from
working on the cases that have been assigned to him. Unfortunately, there arejust
so many hours in a day and so many days
in a week. Of course, the easy way out,
if a judge fmds the opinion adopted by the
majority objectionable, is to simply record
on the opinion the words "I dissent,"
which, contrary to some legal scholars and
appellate court judges, I do not consider
to be a dissenting opinion. To me, a dissenting opinion is an opinion in writing in
which the author has attempted to state in
detail his reasons why the propasedmajority opinion is objectionable, either as to its
reasoning or the law that it applies, or misapplies, and why it should not become the
opinion of the Court.
Thus, given the Court's above policy, I
believe that the fust objective of a dissenting opinion is to try and convince the other
members of the Court, on paper, why, at
the next conference when the proposed
majority opinion will usuaUy be voted on,
they should not vote for that opinion. Other

than perhaps pride and ego, I do not personally care whether the other judges vote
for a dissenting opinion that I have circulated, my objective and hope is only to
convince the other members of the Court,
including the author of the proposed
majority opinion, why the proposed opinion should not get the vote and why it
should not become the opinion of the
Court.
As the title of this article states, it is only
"sometimes" that one or more dissenting
opinions should be written and filed in a
given case. A unanimous opinion of the
Court unquestionably commends itself to
public confidence. I believe in unanimous
opinions. However, I also believe that if
a unanimous opinion is artificial, obtained
through sacrifice of conviction, then it is
nothing less than a fraud on the parties to
the cause, the bench and bar of this state,
as well as the electorate of this state. Chief
Justice Charles Evans Hughes once remarked that "unanimity which is merely
formal, which is recorded at the expense
of strong, conflicting views, is not desirable in a conrt of last resort, whatever may
be the effect upon public opinion at that
time. This is so because what must ultimately sustain the court in public confidence is the character and independence of
the judges. . ."I truly believe that all appellate court judges should subscribe to
what Chief Justice Hughes stated.
If a dissenting opinion that I have written and circulated fails to accomplish its
purpose, that is, to keep the proposed
majority opinion from becoming the opinion of the Court, then I pray that the attorney or party whose side I ended up on will
be as dissatisfied as I was with themajority
opinion, and will in the future succeed
where I failed, by timely filing a motion
for rehearing and have the Court grant his
motion for rehearing and thereafter withdraw its opinion or at least modify the
Court's original opinion. If one or more
dissenting opinions are filed in a case, the
attorney whose position those opinions
support should always file a motion for rehearing, regardless of the vote. In doing
so, the attorney or party should carefully
read the dissenting opinion or dissenting
opinions. Generally speaking, unless the
author of a dissenting opinion states otherwise, that judge will limit his statements
in his opinion to what he feels is "the burning issue" in the case. If the attorney or

.

party whose position the dissenting opinion favors originally presented ten issues
and the dissenting opinion or opinions only
discuss without limitation only one of those
issues, in my view, an attorney who r e
presents those same ten issues in his motion for rehearing, rather than trying to improve on what the dissenting opinion or
opinions stated, wiU shortly receive in the
mail nothing less than a white or brown
post card from the clerk's office stating that
the motion for rehearing was denied
without opinion; with not even a dissenting vote recorded thereon.
In conclusion, I subscribeto what Justice
Musmanno stated in his Kansas Law Review, see supra:

If there were no dissenting opinions, court opinions would bear the
imprimatur of infallibility which no
one would dare to critize. This
would mean that court decisions
would be immune from the principle
of government which controls every
American institution, namely, that of
checks and balances. Without the
checks and balances of dissenting
opinions, error could be exalted,
mistakes glorified, indifference encouraged and eventually injustice
become commonplace. Without dissenting opinions, court pronouncements would be accepted as the
ultimate perfection of wisdom, and
if tbat should happen, a system
would he established which would
paralyze progress in the law, which
is intended to not only command
respect, but to fit the every changing needs of today.
Once it is proclaimed officially
that a majority opinion cannot err,
you begin to encourage absolutism.
And it has been demonstrated beyond all imagining of contradiction
that when criticism is gagged, oppression suppressed, and constructive advice silenced, absolutism
sprouts, for power feeds upon power
-and the tree of tyranny will bear
its poisonous fruit of oppression.

I believe, or at least hope, that those who
have read my dissenting opinions will
agree that I try not to be a 'Ijudge that
quavers or retreats before an impending
crisis of the day and finds haven in dialecMarch 1987 1 VOICE for the Defense 7

tics or weasel words or surrenders his own values of dissents as being: (1) a correc- World on right of judge to make individuconviction for a passing expediency. . . ." tive and reforming influence on the law; al vote known. Endorses position of
The day I become that kind of judge, I (2) powerful weapon against error; and (3) Charles Evans Hughes that ".. .Unanimihope some friend or foe will tell me, so a force to explain and delimit the effect of ty which is merely formal, which is
that I can pursue some other endeavor. Un- the majority opinion. Provides brief guide- ed at the expense of strong, conflicting
til that day arrives, I shall, when I believe lines in the types of cases where dissents views, is not desirable in a court of last
it is appropriate, write and file a dissenting are warranted.
resort, whatever may be the effect upon
opinion to a proposed majority opinion.
Hirt, William E., In the Matter of Dis- public opinion at the time." Hughes, THE
Time permitting, of course.
serifs Inrerjudices Dejrrre, 31 PENN. SUPREME
COURT OFTHE UNITEDSTATES
B.A.Q. 256 (1960). Cautions against con- 68 (1928).
tinued practice of publishing dissenting
Pound, Roscoe, Choethes Dissentiendi:
opinions except where development of the R e Heated Judicial Dissem, 39 ABA J.
Carter, Jesse W. Dissenting Opinions, law is enhanced. Suggests cumulative 794 (1953). Expounds virtues of dissent4 HASTINGSL.J. 118 (1953). Strong value of dissenting opinions more than nul- ing opinion, but cautions that reason, not
defense of the value of the role of dissent- lified in loss of prestige which appellate emotion, must prevail.
ing opinions in: (1) exercising a corrective courts suffer in public opinion.
Sanders, Joe W., Role of Dissenting
and reforming influence on the law; (2)
Lee, Edward T., Dissenting Opinions, Opinions in Lonisiana, 23 LA.L.RFv. 673
providing a protective influence on inju- 2 JOHNMARSHALLL.Q.
404 (1937). An (1963). Address by a justice of the Louidicious legislation; and, (3) acting as a editorial. Criticism of dissenting opinions siana Supreme Court, May 4, 1963. Mainforecasting of future changes in the law. as a "growing menace to law and order." tains that when used with judicial restraint,
Douglas, Wilham O., R e Dissent: A Author recommends that judges present a the dissenting opinion becomes a duty for
Safeguard of Democracy, 32 J.AM JuD. united front to the public in announcing de- which the judge need offer no apology.
SOeY 104 (1948). A defense of dissent- cisions.
Simmons, Robert G., Use and Abuse of
ing opinions. Maintains that a free society
Levin, A.J., Mr. Justice William John- Dissenting Opinions, 16 LA.L.REV. 497
demands that judges be unencumbered in son; CreativeDissenter, 43 MICH.L.REv. (1956). Comments on the proper use of
expressing their thoughts and the legal 497 (1944). While basically a biographi- dissenting opinions. Suggests dissents are
profession has a responsibility to create an cal article on a U S . Supreme Court a privilege, not a duty, within the intent
environment of understanding and Justice, provides interesting insights on the of the Canons of Judicial Ethics.
tolerance.
use of seriatim and dissenting opinions.
Simpsou, Alex, Jr., Dimenting OpinEvans, Evan A. The Dissenting
Musmanno, Michael A. Dissenting ions, 71 U.PA.L.REV. 205 (1923). ConOpinion-Its Use and Abuse, 3 Mo.L.Rsv
Opinions, 60 DICK.L.REV. 139 (1956). A cludes that althaugh, generally speaking,
120 (1938). Response to specific objec- defense of dissenting opinions by an As- the public good 1s best conserved by aptions that dissenting opinions: (1) weaken sociate Justice of the Supreme Court of parent unanimity in the decision of the
the court in esteem and confidence of the Pennsylvania. See also: Musmanno, court, a judge should not silently submit
public; (2) open up for future litigation Michael A,, Dissenting Opinions, 66 to the opinion of the majority where he is
questions which the court's decree should KAN.L.REV 407 (1958); Musmanno, convinced that the decision will wrongfully
have settled; (3) unnecessarily add to the Michael A,, Valrre ofDissenting Opinions, affect the citizens generally, or establish
volume of judicial opinions already too 29 PENN.B.A Q. 268 (1958).
precedent which will deprive other litigants
numerous; (4) are impotent to alter the
Musmanno, Michael A., ~ K A N .L, RE% of their rights. Dissentjustified only when
majority opinion; and (5) adversely effect 407(1958). Seealso: Musmanno, Michael there is no other course to pursue.
the prompt and effective disposition of liti- A., Dissenting Opinions, 60 DICK L.
Stager, Walter, Dissenting Opinionsgation. Survey of number of dissenting and REV.139 (1956); Musmanno, Michael A,, Their Pu~poseand Results, 19 ILL L.REV.
concurring opinions in volumes 5-279 of Value of Dissenting Opinions, 29 PENN. 604 (1925). Cites reasons usually given for
the United States Supreme Court Reports. B.A.Q. 268 (1958).
writing a dissenting opinion as: (I) imporTables.
Musmanno, Michael A,, Value of Dis- tance of the case; (2) respect for other
Freedman, A.E., Dissenting Opinions of seruing Opinions, 29 PENN B.A.Q. 268 members of the court; (3) duty to himself;
Justice Musmanno, 30 TEMP.L.Q. 253 (1958). Response to an Oliver Wendell and (4) hope of encouraging someone to
(1957). Presents thephilosophy and liter- Holmes lecture by Judge Learned Hand try some other case to induce the court to
ary style of Justice Musmanno as illustra- deploring the f h g of dissenting opinions. reverse itself. Concludes that ?he opinion
ted in his dissenting opinions.
Maintains that the one thing courts should of a judge dissenting from the decision of
Fuld, Stanley H., Voices of Dissent, 62 not have is "monolithic solidarity." See the court is as useless as 'sassing' the umCOLUM.L.REV.923 (1962). Presentation also: Musmanno, Michael A., Dissenting pire of a baseball game, and tends to lesto Columbia Law Review at sixtysecond Opinions, DICK.L.REV.
139 (1956); Mus- sen respect for the court."
anmversary banquet, April 13, 1962. manna, Michael A,, Dissenting Opinions,
Stone, Harlan F . , Dissenting Opinions
Description of types of dissenting styles, 6 KAN.L.REV.407 (1958).
Are Not Without Value, 26 J.AM.JUD.
and values of each.
Nadelmann, Kurt H., Judicial Dissent: SOCY78 (1942). Taken from an address
Greene, Israel B., Dissenting Opinions, Rlblication v. Secrecy, 8 AM.J.COMP.L.
678 N.J.L.J. 280 (1944). Summarizes the $15 (1959). Survey of law in Western
conrinmd on page 25
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Search Warrants
and Arrest Warrants
Part I1
by Jade Meeker, assisted by Susan ~ o g g a n
quired is probable cause. Moreover, the
amount of probable cause required varies
somewhat with the type and length of deis*)'
tention. See Adanrs v. Williams,407 U S .
143, 92 S.Ct. 1921, 32 L.Ed.2d 612
(1972).
Clearly state law may not authorize detentions under circumstances which would
violate the Fourth Amendment as conJade Meeker is Research Attorney for strued by the United States Supreme Court.
of Oimi- States may, however, impose greater resJudge Chuck Miller, T m s CQUIT
nal Appeals. She obfainedherB.A. D~gree trictions upon an officer's right to restrain,
from Trinity University (double degree in To some extent, Texas law provides greatMathematics and Political Science) in 1980 er freedom from official detention than
does the federal constitution, in somepart,
and her J.D. Degree from the University by requiring that an arrest warrant he obof Texas Law School in 1982. She was a tained prior to arrest.
recipient of the Fulbright and Jaworski
As a general rule, the palice must always
Outstanding Siudenr Award in 1981.
obtain an arrest warrant when possible.
She has been BrieJng Atto~ney
for Judge Hogan v. State, 631 S.W.2d 159 (Tex.Cr.
Miller and an Associate with Haynes and App. 1982); Hardison v. State, 597
Fullenweider of Houston. She has also S.W.2d 355 (Tex.Cr.App. 1980); and
served as Assistant City Attorney for the Honeynrtt v. State, 499 S.W.2d 652 (Tex.
City of Austin nnd Sta$Attorney for the Cr.App. 1973). In Expurte Riddle, 101
City of Austin in the claims department S.W.2d 268 (Tex.Cr.App. 1937), the
where she handled commercial and civil Court stated that a'lwarrant of arrest" was
the legal authority under which an officer
litigation.
takes a person into custody and retains
him. Thus without this authority, the deintroduction
tention would not appear legal.
There are limited circumstances when an
The United States Supreme Court has arrest may be made without a warrant:
held that the detention of a person is a "sei1. Where the suspect commits an
zure" within the meaning of the Fourth
Amendment to the United States Constioffense within the view of the police
tution, and therefore, any such detention
(Art. 14.01, V.A.C.C.P.);
must he "reasonable." See Henry v. United
2. Where the suspect commits an
offense within the view of a magisStates, 361 U.S. 98, 80 S.Ct. 168, 4
tmte (An. 14.02, V.A.C.C.P.);
L.Ed.2d 134 (1959). If an arrest is considered a detention, its reasonableness will
3. Where the police find the suspect in a suspicious place under cirturn upon whether there was sufficient evidence amounting to probable cause to hecumstances which reasonably show
lieve the person arrested committed an
the suspect to have committed or to
offense. Id. See also United States v. Wathe about to commit an offense (Art.
son, 423 U S . 411, 96 S.Ct. 820, 46
14.03(a)(l), V.A.C.C.P.);
4. Where the police have probable
L.Ed.2d 589 (1976).
The Fourth Amendment does not require
cause to believe that the suspect has
that an arrest he made under the authority
committed an assault resulting in
of a valid arrest warrant. Id. All that is rebodily injury to another person and

t

I

the officer has probable eause to helieve that there is danger of further
bodily injury to that person (Art.
14,03(a)(2), V.A.C.C.P.);
5. Where the officer has probable
cause to believe that the suspect has
violated a court order under Section
25.08 of the Penal Code (Art.
14.03(a)(3), V.A.C.C.P.); or
6. Where a credible person has
represented to the officer that a felony has been committed, and that the
suspect is about to escape, so that
there is no time to procurea warrant
(Art. 14.04, V.A.C.C.P.).
These exceptionsto the warrant requirement are strictly construed. Hardison,
supra; Lowery, supra: Kmon v. Sfate, 137
S.W.2d 1048 (Tex.Cr.App. 1940); HI&$stutlerv. State, 135 S.W.2d501 (Tex.Cr.
App. 1940); and Buchanan v. State, 74
S.W.2d 1022 (Tex.Cr.App. 1934).
The policy rationale behind the warrant
requirement was stated in Newburn v.
Durham, 32 S.W. 112 rex.App.-1895),
where the plaintiff sued the defendant
peace-officer for damages arising out of an
illegal arrest. The defendant arrested the
plaintiff under a warrant bearing the wrong
name. and when the defendant discovered
the mistake, did not procure another warrant, but erased the name and inserted the
proper name. The court stated:

"[Where the court's charge contained
a statement that the defendant could
arest the plaintiff without a warrant
if in good faith] This is not the law
of this state. The citizens of this
country hold their liberty and the
freedom of their persons fmm unlawful seizure by no such precarious
tenure. The exemption of the citizen
from illegal arrest cannot be destroyed upon the suspicion of any
peace officer, whatever may be his
rank, or however laudable may he
his motive. Personal liberty is an ahMarch 1987 1 VOICEfor the Defense 9

solute right, inherent in every man,
and the primary and chief object of
the law is to protect and preserve that
right, and he who invades it can only
do so with impunity by express
authority from the law."

not on the same instrument. Reese v. Siate,
712 S.W.2d 131 (Tex.Cr.App. 1986);
Cltambers v. Slate, 508 S.W.2d 348 (Tex.
Cr.App. 1974); and Phenir, supra.

Id. at 114.
If the arrest is not made pursuant to a
valid arrest warrant or under circumstances invoking one of the specitic exceptions to the requirement, the evidence
obtained as a result of that arrest may be
rendered imadmissihle. See discussion inFa. The trial court's jurisdiction over the
defendant is, however, not affected by the
arrest process since such jurisdiction is
conferred by the filing of a proper indictment or information. Moreover, unlike an
umeasonahle search producing evidence
offered to support a conviction, an arrest
is not in itself an evidentiary element of
a conviction. Stiggers v. State, 506 S.W.2d
609, 611 (Tex.Cr.App. 1974).
This portion of the article shall discuss
the requirements of an arrest warrant, the
complaint supporting the warrant, who
may issueand serve an arrest warrant, and
how it should be executed.

Article 15.02, V.A.C.C.P., lists the requirements for an arrest warrant. It should:

The Arrest Warrant
Definition af an Arrest Warrant
Article 15.01, V.A.C.C.P., defines an
arrest warrant as:
1. a written order
2. from a magistrate
3. directed to a peace officer or
some other person specially named
4. commanding the peace officer
to take the body of the person accused of an offense to be dealt with
according to law.
Article 18.03, V.A.C.C.P., provides
that a search warrant may also serve as an
arrest warrant if the facts presented to the
magistrate also establish the existence of
probable cause to believe that a person has
committed an offense under the laws of this
state. The authority to arrest under a combination search and arrest warrant is iudependent of the authority to search.
Pecina, supra, and cases cited therein at
403.
Moreover, a warrant may incorporate an
affidavit by reference even when they are
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Requirements of an arrest warrant

1. Issue in the name of 'The State
of Texas";
2. Specify the name of the person
whose arrest is ordered, if it be
known, and if unknown, then some
reasonably definite description must
be given of him;
3. State that the person is accused
of some offense against the laws of
the state, naming the offense; and
4. Be signed by the magistrate and
his office be named in the body of
the warrant, or in connection with
his signature.

There are no Texas cases regarding the
requirement that the warrant issue in the
name of "the state of Texas." In Vega,
supra, the court of appeals held that the
omission of the word "the" from the style
of a search warrant was not a defect so fundamental as to require reversal absent an
objection at trial by the defendant or an allegation of harm stemming from the deletion. This case, although decided with
reference to a search warrant, may he of
some guidance with regard to an arrest
warrant. Thus, if thedefendant fails to object to the deletion of all or part of the caption in an arrest warrant, he may not he
able to get the case reversed on appeal absent some showing of harm.
Specification of name of
person to be arrested
The second requirement concerns the
name of the person to he arrested. The
warrant must contain the person's name,
if it is known, or a reasonably defmite
description of the person, if hisname is not
known. In Gmham v. State, 13 S.W. 1013
(Tex.App.-1890), thearrest warrantlisted
the defendant's surname, and stated that his
Christian name was unknown. This allegation was found to he sufficient.

Although there are no cases di&tly on
point, the warrant should l i t the defendant's name or description with sufficient
specificity in order to apprise the officers
of whom they are to arrest. Such a requirement would satisfy the social policy of deterring unlawful seizures. As long as the
warrant adequately informs the officers of
the person sought to be arrested, defects
in the name or description would not merit
invalidation of the entire warrant.
For example, if the person's name is
known, then it should be set fotth in the
warrant: "James Tiberius Kirk." If,
however, the name is not known, then the
descriptive recitation should state that the
person's name is unknown, and then
describe the person using as many of the
physical or descriptive characteristics as
are known to the affiant:
"A person whose name is unknown
to the affiant hut who is described as
a white male, approximately 32
years of age, 5'1 l", 160pounds, with
light brown hair and brown eyes,
usually seen in the company of a
Vulcan named Spock."
Recitation that the person is accused
of an offense and the name
of the offense involved
The warrant must state that the person
is accused of an offense, and name that
offense. The purpose for this requirement
is to "merely advise the accused that he is
charged with some particular offense. . . ."
Ellis v. 'Glascow, 168 S.W.2d 946,947-8
(Tex.App.-San Antonio, no writ). Thus,
the elements of the offense need not be alleged; only the name of the particular
offense involved. Id. See also Jones v.
State. supra.
In Jones v. State, id.. the warrant alleged
that the defendant was charged with "AG.
RoB.SER.INJ."The question presented was
whether this recitation provided the defendant with notice that he was charged with
an offense. The court stated:

"...[Tlhe

letters 'AG ROB. SER.
INJ: which obviously represent the
offense of aggravated robbery under
V.T.C.A., Penal Code, Section
29.03 (a)(l), are sufficient, particularly in the absence of a motion to
quash, pretrial objection, or trial ob-

jectiqn, to have complied with the
purpose of Article 15.02, Vernon's
Ann.C.C.P."

Id. at 853-4. See also Owen v. State, 125
S.W. 405 (Tex.Cr.App. 1910) (the court
upheld a warrant which alleged "that the
accused was guilty of an offense-of unlawfully whipping a child.'')
Examples of cases where the offense
recitation was found to be insufficient are
Fttlkerson v. State, 67 S.W. 502 (Tex.Cr.
App. 1902) (allegation of "gaming"), and
Sullivan v. State, 148 S.W. 1091 (Tex.Cr.
App. 1912) (warrant allegation charging
the defendant with "the offense of a misdemeanor').
Requirement that the warrant be signed by
the magistrate and his office named
The last requirement listed in Art.
15.02, supra, is that the warrant be signed
by the magistrate and his office be named
in the body of the warrant, or in connection with his signature. There are no cases
directly addressing this requirement, but
some guidance may, however, be found in
cases construing Art. 18.04, V.A.C.C.P.,
which states that search warrants must be
dated and signed by the magistrate.
In Miller, supra, the search warrant was
not signed by the magistrate. The court
held that the magistrate's signature was
necessary and that if the warrant was not
signed, then it was invalid and all evidence
obtained from the search warrant was inadmissible. Using this case as a analogy
to the requirement of the magistrate's signature in Art. 15.02, supra, if the arrest
warrant lacks the magistrate's signature, it
is invalid.

When the Arrest Warrant
May Issue
Article 15.03, V.A.C.C.P., states when
a magistrate may issue a warrant or
summons:
1. In any case in which he is
authorized by law to order verbally
the arrest of an offender;
2. When any person shall make
oath before the magistrate that
another has committed some offense
against the law; and
3. In any case named in this Code

where he is specially authorized to
issue warrants of arrest.
Art. 15.03@), V.A.C.C.P., states when
the magistrate may issue a summons.

Cases where magistrate is authorized
to order verbally the arrest of an offender
This provision, relates to Art. 14.02,
V.A.C.C.P., which provides that apeace
officer may make a warrantless arrest
when a breach of the peace has been committed in the presence or within the view
of a magistrate, and such magistrate verbally orders the arrest of the offender. Article 15.03(a)(l), supra, merely authorizes
the magistrate to issue an arrest warrant
when a breach of the peace has been committed in his presence, instead of verbally
ordering the arrest without a warrant.

Cases where someone makes an
oath alleging that anotlrer has
comrnilted an offense
This section authorizes themagistrate to
issue an arrest warrant on the sworn allegation by any person that the defendant has
committed an offense. It is the basis for
most arrest warrants issued. [The requirements of the sworn allegation are discussed, i 1 ~ a .This
1 statute requires that at
least one person make an oath before the
magistrate. Miller v. State, -S.W.2d
- (Tex.Cr.App. Nos. 081-85 &
082-85, delivered September 24, 1986)
(Court upheld search warrant where affiant presented conclusory affidavit before
the magistrate alleging that he had "good
reason to believe. . .that the accused has
committed such offense," accompanied by
other, more specific affidavits.)

summons to appear to be issued at the
magistrate's discretion instead of a warrant
for arrest. A summons may be issued in
any case where a warrant may be issued,
and shall be in the same form as a warrant, except that "it shall summon the
defendant to appear before a magistrate at
a stated time and place." Id. The summons
shall be served upon the defendant by:
1. delivering a copy to the defendant personally;
2. leaving it at the defendant's
dwelling house or usual place of
abode with some person of suitable
age and discretion then residing
therein; or
3. mailing to the defendant's last
known address.
If the defendant fails to appear before the
magistrate as directed, then a warrant shall
be issued.
The Interpretative Commentary to this
Article states that this section was added
to authorize issuanceof a summons rather
than an arrest warrant in order to avoid the
"embarrassment which follows when, in a
minor case, the officer comes to the home
of the accused and carrys [sic] him away
in full view of his neighbors." If the defendant is merely summoned to appear by
mail, then the publicity concerning the
matter is kept to a minimum.

The Complaint, and
Its Requisites
DeJinilion

Article 15.04, V.A.C.C.P., states that
an affidavit made before the magistrate or
district or county attorney is called a'komplaint" if it charges the commission of an
offense. By use of the term "affidavit" the
Cases where the magistrate is specially Article requires that the facts charging the
authorized to issue warrants of arrest commission of an offense be sworn to.
This is accomplished by the affiant's sigThis last section authorizes a magistrate nature. The complaint must be authenticatto issue a special arrest warrant where ed by the jurat of the officer before whom
provided for by law. See e.g., Art. 49.15, it was made. Carpenter v. State, 218
V.A.C.C.P. (dead body inquests), Art. S.W.2d 207 (Tex.Cr.App. 1949), and
50.05, V.A.C.C.P. (arrests connected cases cited therein at 208. Absent such
with fire inquests), and Art. 51.03, authentication, the complaint is invalid. Id.
See also Reese, supra, and Esquivel V .
V.A.C.C.P. (fugitives from justice).
State, 595 S.W.2d 516 (Tex.Cr.App.
1980), c u t . denied, 449 U.S. 986, 101
Summons
S.Ct. 408, 66 L.Ed.2d 25 (1980). This is
Article 15.03@), supra, provides for a usually reflected in the jurat, which the
March 1987 / VOICEfor the Defense 11

Court of Criminal Appeals has held is not
a part of the affidavit. Alexander v. State.
57 S.W.2d 158 (Tex.Cr.App. 1933). If the
jurat is facially defective, other evidence
may be used to show it was properly sworn
to. Reese, supra at 133.

The name of the person sought to be arrested must be set forth in the complaint.
If the person's name is not known, then a
~easonably definite description of him
should be given. The name specification
quirement for the complaint is the same
as that required for the arrest warrant. See
RequisitRF of a complaint
discussion, supra.
Mistakes in theidentification of the perThe purpose of the complaint is to antho- son sought to be arrested will not necesrize the arrest of one b o w n to have com- sarily result in invalidation of the warrant.
mitted some offense against the laws of this For instancein Archer, slipra, theinformer
State. Wooldridge v. State, 653 S.W.2d identiiied the defendant as "Elmer Archer,"
811 (Tex.Cr.App. 1983). In so doing, the which was the name listed an the arrest
complaint must set forth a sufficient basis warrant. The record later reflected that the
upon which a magistrate may make an in- defendanfs name was Robert Michael
dependent fmding of probable cause. See Archer, and the individual named in the
Special Commentary, Art. 15.05, warrant was the defendant's brother. The
V.A.C.C.P. (Vernon 1977). This purpose Court held that "the subsequent informais effectuated by the requisites of a com- tion revealing that the informant had erplaint listed in Article 15.05, supra, which ronwusly identified appellant as Elmer,
states that the complaint shall he sufficient, did not act to render the warrant invalid."
without regard to form, if it:
Id. at 543.
Again, the purpose of the name recita1. States the name of the accused,
tion or reasonably definite description is
if known, and if not known, gives
to provide sufficient information to enable
some reasonably definite description
the officers to identify who is to be arrestof him;
ed. Thus, as long as the recitation ade2. Shows that the accused has
quately identifies that person, it should not
committed some offense against the
be the basis for holding the warrant
laws of the state, either dimtly or
invalid.
that the affiant has good reason to
believe, and does believe, that the
Showing necessary to indicate that
accused has committed such offense;
the accused has committed an offense
3. States the time and place of the
commission of the offense, as
definitely as can be done by the afThe Fourth Amendment requirement
fiant; and
that no warrant shall be issued unless based
4. Is signed by theaffiant by writupon probable cause applies to arrest as
ing his name or affixing his mark.
well as search warrants. Giordenello v.
United States, 357 U.S. 480, 78 S.Ct.
It should he remembered that there are 1245, 2 L.Ed.2d 1503 (1958). The stanat least two kinds of complaints: those that dards used to judge the showing of probasupport arrest warrants (identical in pur- ble cause in search warrants are also
pose to the affidavit submitted in support applied to arrest warrants. McInnis, supra.
of a search warrant), and a complaint See also Fierro v. State, 706 S.W.2d 310
which initiates criminal action against an (Tex.Cr.App. 1986).
accused (as does an indictment or inforSince the standards and rules are the
mation). The rules discussed in this arti- same, the probable cause showings necescle will concern only a complaint presented sary for an arrest warrant will not he disto a magistrate in support of an arrest war- cussed. Rather, reference may he had to
rant. There are cases decided under Art. the preceding portion &this Article deal15.05, supra, however, which deal only ing with search warrants.
with complaints qua charging instruments.
Article 15.05(2), supra, permits the
These cases will not he discussed.
showing that the accused committed some
offense to be made in two possible ways:
Specification of the name of the
directly (based upon the personal
person to he arrested
knowledge of the affiant), or indirectly
12 VOICEfor the Deferrre /March 1987

(based upon hearsay information and or
personal knowledge). Jones v. Sme,
supra. In either case, there must he adequate information provided to fmd the
informant credible, and there must he
sufficiently specific information~osupport
the finding of probable cause. See the
previous portion of this Article on search
warrants. See also Wilkerson v. State,
- S.W.2d - (Tex.Cr.App. No.
69,291, delivered May 14, 1986); Armstrong v. State, -S.W.2d -vex.
Cr.App. No. 68,980, delivered November
27, 1985); and Thomas v. State, 701
S.W.2d 653 (Tex.Cr.App. 1985).
If the affiant provides information about
which he has personal knowledge, the
complaint should contain a recitation that
the affiant has such personal knowledge.
See Jones v. State, supra. The affidavit
must thenmeet theprobablecauserequire
ments. See Wilkerson, supra, and cases
cited slip op., at 3.
If the affiant bases his allegations upon
information not known to him personally,
the complaint should contain a recitation
that the affiant "has good reason to believe,
and does believe, that the accused has committed such offense." Art. 15.05 (3),
supra, and Miller v. State, S.W.2d, supra.
"No Texas court has interpreted Art.
15.05, Sec. 2 and its predecessors as requiring any more than that the affiant state
that he has good reason to believe, and
does believe, etc." Id., slip op. at 10, and
cases cited therein. Thus, the recitation is
required.
The Miller case also contained a discussion of multiple affidavits used to establish probable cause. In that case, the affiant
submitted a complaint to the magistrate
which contained the recitation that "the affiant has good reason to believe. . .that the
accused has committed such offense." The
affidavitdid not, however, reflect the facts
forming the basis for his belief. Thus, the
affidavit was conclusory and insufficient
to support a fmdiig of probable cause.
At the same time that the affiant made
his allegations before the magistrate, he
submitted other affidavits from persons
having personal knowledge about the facts
of the offense, which, if considered, would
support a finding of probable cause. The
Court of Criminal Appeals held that there
was nothing in the language of the Fourth
Amendment which prohibited a collective
showing of probable cause from more than

an invalid warrant, then any evidence obtained from that arrest will have been acquired in violation of the law, and will be
inadmissible under Art. 38.23, supra.
Exclusion of evidence based upon an invalid arrest will nut always require the
reversal of a judgment of conviction, Kaen
v. State, 626 S.W.2d 309 (Tex.Cr.App.
1981) and Stiggers, supra. In order for error to be present, some evidence from the
Statement of the time and place
arrest must have been admitted at trial and
of commission of the offense
have contributed to the defendant's convicThe complaint must reflect the time and tion. Keen, supra at 314 citing Stiggers,
place of commission of the offense, as supra. If admission of the evidence is
definitely as can be done by the affiant. found harmless beyond a reasonable doubt,
This requirement is included so that the reversal is nut required. Finrrey v. State.
magistrate may make a probable cause de- 672 S.W.2d 559 (Tex.App.-Austin 1984,
termination on information that is not stale. no pet.), and cases cited therein at 565.
Moreover, if the case was tried without
The date and time of the offense should
certainly be anterior to the date and time a jury, the law presumes that the trial court
the complaint was signed. See e.g., nto- disregarded any inadmissible evidence.
mas v. State, 474 S.W.2d 236 (Tex.Cr. Keen, supra, and Pereida v. State, 491
App. 1971). Also, the requirement does al- S.W.2d 668 (Tex.Cr.App. 19731. Thus,
low for the affiant to allege the date and if the arrest is illegal, the trial court will
time "as definitely as can be done by the be presumed to have disregarded any eviaffiant," Thns, as long as the affiant has dence obtained as a direct result of that
made the best approximation he or she can, arrest.
Also, a search warrant will not be renthe complaint should not be held invalid.
deredinvalid by farlure to comply with the
terms of statutes enumerating the requireSignature of affiant
ments for a valid arrest warrant: each warThe complaint must be signed by the af- rant has independent requirements. Gish,
fiant, by writing his name or affixmg his supm.
Thns, if an arrest warrant is invalid, then
mark. No cases have been decided concerning this requirement vis-a-vis arrest any non-confession evidence obtained as
warrants, but it would appear that the sig- a direct result of the arrest, for example,
nature is a pre-requisite to a valid warrant through a search incident to an arrest, will
as a part of the oath taken before the not be admissible. If the evidence is admitted, the case will be reversed if the evimagistrate.
dence contributed to the conviction thereby
resnlting in h a m to the defendant.
The Effect of an
one affidavit, none of which is by itself
sufficient. Since the affiant made an oath
before the magistrate that the defendant
had committed some offense, and since
with the other affidavits there were sufficient facts to merit a finding of probable
cause, the affidavitand arrest warrant were
upheld.

Invalid Arrest Warrant
Exclusionary rules in general
Since the exclusionary rules apply to
both invalid search warrants and improper
arrest warrants, referenccmay he had to
the preceding portion of this Article discussing these rules in general.
Non-confession evidence obtairred
as a direcf result of an invalid arrest
As stated earlier, an arrest warrant is
necessary for a valid arrest, unless the circumstances justify the detention based
upon an exception to the warrant requirement. If an arrest is conducted pursuant to

Confession given m a direct result
@ f a nillegal arrest
An illegal arrest will result in a different outcome if a confession is given snbsequent to the arrest. Under federal law,
the United States Supreme Court has applied a four-prong test to determine
whether a confession is a fruit of an illegal arrest and therefore inadmissible. See
Brown v. Illinois, 422 U S . 590, 95 S.Ct.
2254, 45 L.Ed.2d 416 (1975). In Bell v.
State, 707 S.W.2d 52 (Tex.Cr.App. 1986):
the Texas Court of Criminal Appeals held
that the Brown analysis should be used to
determine whether a confession has been

tainted by aprior warrantless arrest under
state law and must therefore he excluded.
That test focuses upon four relevant
factors:
1. The giving
- of Miranda
warnings;
2. The temporal proximity of the
arrest and the receipt of the
evidence;
3. The presence of intervening circumstances; and
4. The purpose and flagrancy of
the official misconduct.
If the confession is found to be a direct
result of the illegal arrest, then it is inadmissible under Art. 38.23, V.A.C.C.P. Id.
Once a confession is found to be tainted
by anillegal arrest, and therefore inadmissible as evidence, the conviction does not
have to he reversed unless the defendant
was harmed by admission of the confession. The test for harmless error, even
where the error is constitutional, is
whether there is a reasonable possibility
that the evidence complained of might have
contributed to the conviction or affected
the punishment. Selfv. State, 709 S.W.2d
662 (Tex.Cr.App. 1986), at 668. See a h
Johnson v. State, 660 S.W.2d 536 (Tex.
Cr.App. 1983); English v. State, 647
S.W.2d 667 (Tex.Cr.App. 1982); Clentons v. Stare, 605 S.W.2d 567 (Tex.Cr.
App. 1980); Jordurt v. State. 576 S.W.2d
825 (Tex.Cr.App. 1978); and Prior v.
State, 647 S.W.2d 956 (Tex.Cr.App.
1983). If the admission of the confession
was barmless, then the conviction need not
be reversed. See Giriterrez v. State, 628
S.W.2d 57 (Tex.Cr.App. 1982).

Who May Issue an
Arrest Warrant
Article 15.01, supra, defmes a warrant
of arrest as a written order from a magistrate. Thns, a magistrate may issue an arrest warrant. Article 2.02, V.A.C.C.P.,
sets forth who are magistrates:
*The Bell case was reparted in the West's Texas
Reporter advance sheets at 707 S.W.2d 52, but was
nolprinted in the b u n d volumesbeeausea late mtion
for rehearing was fied. That motion was subsequenlly
dented, and the ease will be reprinted at somehlture
date.
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county, Gilbert, supra, and an officer of
an incorporated city may do so only withim that incorporated area. Reynolds,
supra.
Article 15.14, V.A.C.C.P., states tbat
if it is made known by satisfactory proof
to the magistrate that a peace officer m t
be procured to execute an arrest warrant,
or that such delay will be occasioned in
procuring the services of a peace officer
that the accused will probably escape, the
arrest warrant may be directed to any suitable person who is willing to execute it. In
such a case, that person's name must be set
forth in the warrant.
Article 15.15, V.A.C.C.P., states that
no one but a peace officer may he compelled to execute an arrest warrant, but if
a person undertakes to do so, he shall be
subject to all of the penalties to which a
peace officer would be liable. He is also
vested with the same rights and governed
by the same rules as are peace officers.
If one officer is informed by another
officer that an arrest warrant is outstanding, then the informed officer may rely on
the warrant to authorize the arrest. If,
however, the arrest warrant is invalid, so
too wiU be the arrest, regardless of whether
the officer executing the warrant knew of
the infirmity. See Smyth, supra.

HOWthe Arrest Warrant
Should be Executed
According to Article 15.26, V.A.C.C.P.,
an arrest warrant is executed by the arrest
of the defendant. Article 15.22, V.A.C.C.P.,
states that a person is arrested when he has
been actually placed under restraint or
taken into custody. See alro White v. State,
601 S.W.2d 364 (Tex.Cr.App. 1980), and
cases cited therein at 365-6. Article 15.23,
V.A.C.C.P., states that an arrest may be
made at any time. The following steps
should be taken when executing an arrest
warrant:
1. The officer should makeknown
to the accused under what authority
the arrest is made. Art. 15.26,
supra. No formal words are necessary, but the authority must be related to the accused. See Bonatz v.
State, 212 S.W. 494 (Tex.Cr.App.
1919).
2. The officer must inform the
defendant of the offense charged and
14 VOICEfor the Defense / March 1987

of the fact that a warranihas been
issued. Art. 15.26, supra.
3. If the officer is seeking to arrest a suspect in the home of a third
person, the officer must be armed
with a search warrant absent consent
or exigent circumstances. Hudson v.
State, 662 S.W.2d 957 (Tex.Cr.
App. 1984).
4. Otherwise, the officer does not
have to have the warrant inhis possession at the time of arrest, provided that upon request, he shall show
the warrant to the accused as soon
as possible. Art. 15.26, supra.
In Jones v. State, supra, the Court of
Criminal Appeals held that failure to adhere to the procedures outlined in Art.
15.26, supra, does not render an arrest
illegal.
Article 15.24, V.A.C.C.P., states that
all reasonable means are permitted to be
used to effect the arrest. No greater force,
however, shaU be resorted to than is necessary to secure the arrest and detention of
the accused. As was statedin Vera v. State,
10 S.W.2d 383 (Tex.Cr.App. 1928), a
commission to a peace officer is not a
license to assault the person arrested.
When the arresting officer uses more force
than is necessary to effect the arrest, the
right of self-defenseinures to the party assaulted. Da~cghertyv. State, 176 S.W.2d
571 (Tex.Cr.App. 1944) and Stanfield v.
Sfate, 38 S.W.2d 94 (lex.Cr.App. 1931).
Article 15.25, V.A.C.C.P., permits an
officer, in the case of any felony, to break
down the door of any house for the purpose of making an arrest if he is refused
admittance after giving notice of his
authority and purpose. Failure to adhere
to the requirements of this provision will
not, however, render the arrest illegal.
Jones v. State, supra.
Once the defendant is taken into custody, he should be taken to the proper magistrate as set forth in Art. 15.16, V.A.C.C.P.,
which provides tbat:
1. the person executing the warrant shall take the person or have
him taken before the magistrate who
issued the warrant or before the
magistrate named in the warrant, if
the magistrate is in the same county
where the person is arrested;
2. if the issuing or mmed magis-

trate is in another county, the person arrested shall be taken before
some magistrate in the county in
which he was arrested; and
3. this must he done without unnecessary delay.

Telegraph Warrants
Arrest warrants may be sent from one
telegraph office to another in this State under the authority of Art. 15.08, V.A.C.C.P.
if the warrant is issued by a non-mayor
magistrate, the peace officer receiving it
shall execute it without delay. If the warrant is issued by a mayor-magistrate, then
the receiving peace officer must take it to
the nearest magistrate of his county, who
shall endorse on the teletyped warrant, in
substance, these words: "Let this warrant
be executed in the county of
The
magistrate must also date and officially
sign the teletyped warrant. Article 15.09,
V.A.C.C.P., states that the complaint accompanying the warrant may be sent by
telegraph in the same manner as set forth
for the warrant in Art. 15.08, supra.
Article 15.10, V.A.C.C.P., directs that
a certified copy of the original warrant or
complaint, certified to by the magistrate issuing or taking it, shall be deposited with
the manager of the telegraph office from
which the warrant or complaint is to be forwarded. Telegraphing warrants and complaints shall take precedence over other
telegraph business. The warrant or complaint should be forwarded precisely as
written, including
- the certificate of the seal
attached.
Article 15.11, V.A.C.C.P., sets forth
the duties of the telegraph manager. When
a warrant or complaint is received, it shaU
be delivered to the party to whom it is addressed as soon as practicable, written on
the proper blanks of the telegraph company and certified to by the manager of the
telegraph office as being a true and correct copy of the warrant or complaint
received.
Article 15.12, V.A.C.C.P., states that
no manager of a telegraph office shall
receive and forward a warrant or complaint
unless it is certified to under the seal of a
court of record, or by a justice of the
peace, with the certificate under seal of the
district or county clerk of the county in
which he is a legally-qualifiedjustice of the
peace. No magistrate may endorse a war-

.

"

rant received by telegraph or issue a warrant upon a complaint received by
telegraph unless all of the requirements of
the law have been fulfilled.
The telegraphed warrant or complaint
shall be paid for in advance by the person
presenting the warrant or complaint for
forwarding, unless the company rulespermit it to be sent collect.

1. Justices of the Supreme Court,
2. Judges of the Court of Criminal
Appeals,
3. Justices of the Courts of
Appeals,
4. Judges of the District court,
5. the magistrates appointed by the
judges of the district courts of Dallas County that give preference to
criminal cases,
6. Judges of the criminal district
courts of Dallas County,
7. County judges,
8. Judges of county courts at law,
9. Judges of the county criminal
courts,
10. Justices of the peace, and
11. the mayors and recorders and
judges of the municipal courts of incorporated cities or towns.
Thus, any afthe above persons are authorized to issue arrest warrants.
The person issuing the warrant must be
a magistrate. In Sharp v. State, 677
S.W.2d 513 (Tex.Cr.App. 1984), the
Court of Criminal Appeals held that an arrest warrant is not valid unless it is issued
from a court with jurisdiction over the case
after a determination of probable cause by
a neutral magistrate. In Sl~arp,the city
clerks were swearing to the complaints,
and issuing arrest warrants without supervision by any magistrate. The Court held
that although the clerks could assist with
ministerialmatters, the warrants could not
be issued unless a determination of probable cause had been made by a magistrate.
All of the evidence obtained from the invalid warrant was, therefore, inadmissible.
Thus, the magistrate must at some point
find tbat probable cause exists in order for
the arrest warrant to be valid. See also
Smvth v. State, 634 S.W.2d 721 (Tex.Cr.
~ p b 1982).
.
Article 15.06, V.A.C.C.P., states that
when an arrest warrant is issued by a
mayor of an incorporated city or town, it
cannot be executed in another county than

the one in which it issues unless:
1. it is endorsed by a judge of a
court of record, in which case it may
be executed anywhere in the State;
2. it is endorsed by any magistrate
in the conntv in which the accused
is found, in which case it may be executed in that county.
The endorsementmust be dated and signed
officially by the magistrate making it.
Failure to do so will render the warrant invalid. Ex parte Grisafti v. Sfate, 144
S.W.2d 547 (Tex.Cr.App. 1940).
If endorsed by a magistrate, the endorsement may be: "Let this warrant be executed
in the county of .
"If the endorsement
is made by a judge of a court of record,
then it may be: "Let this warrant be executed in any county of the State of Texas."
Any other words with the same meaning
will also suffice for the endorsement.

although most cases are affirmed or any
error found deemed harmless. Inthe cases
where challengeshave been sustained, the
specific wording of the affidavits or warrants will vary, but the defense attorney
may be guided by the courts' disposition
of challenges to those affidavits or
warrants.

Cases Where Reauest for Search
or Arrest ~uthohzationdid not
Meet the Requirements
of a Warrant

In at least two cases, the state has sought
authorization to conduct what amounts to
a search without using the standard search
warrant approach. The court has indicated
that use of such procedural devices is not
prohibited, but those devices must incorporate the basic warrant requirements, i.e.,
a sworn affidavit setting forth sufficient
facts to support a finding of probable
cause,, before seizure of the requested
Who May Serve or Execute
items will be authorized.
the Arrest Warrant
1. Escamilla v. State, 556 S.W.2d 796
(Tex.Cr.App.
1977).
Article 15.01, supra, defines arrest warFacts: the defendant was charged with
rant as a written order by a magistrate to
a peace officer. Thus, a peace ofticer may burglary of a vehicle. The state made a
serve the warrant. Article 15.06, motion to have a blood sample taken from
V.A.C.C.P., states that any peace officer the defendant under rule 167a,
to whom said warrant is directed or into Tex.R.Civ.P., which states:
whose hands the warrant has been trans'When themental or physical conferred shall be authorized to execute it in
dition (including blood group) of a
any county of the state. Article 2.12,
party, or of a person in the custody
V.A.C.C.P., states who arepeace officers.
or under the legal control of a party,
The person to whom the warrant is adis in controversy, the court in which
dressed must be a peace officer with the
the action is pending may order the
proper jurisdiction. See Fort, supra. For
party to submit to aphysical or meninstance, a state officer may e x m t e an artal examination by a physician. . . .
rest warrant anywhere in the state, a
The order may be made only on mocounty officer may do so anywhere in the
tion for good cause shown and upon
notice to the person to be examined
and to all parties,. . . ."

Effective Challenges to
Search or Arrest Warrants

There have been several cases decided
where a challenge to a search or arrest
warrant has been upheld. Objections to the
seizure of evidence were usually sustained
because of one of three reasons: the request
for search authorization did not meet the
requirements of a warrant, nut enough iuformation was given in the aftidavit to support issuance of the warrant, or the scope
of official actionexceeded tbat which was
authorized by the warrant. These issues
have been discussed in numeruus cases,

The state's motion alleged that the defendanrs blood type would be in controversy,
and that a sample of his blood was necessary to compare to blood found on a handkerchief in the stolen vehicle. The court
granted the motion.
Clzallenge: The defendant alleged that
the evidence concerning the blood test
should have been suppressed because the
taking of his blood constituted a search
conducted without his consent and in violation of Art. I, Sec. 9 of the Texas Constitution.
Holrling: The taking of the blood samMarch 1987 / VOICEfor the Defense 15

ple constituted a search. The state's "motion for permission to obtain a sample of
defendant's bloos' did not authorize the
search because the motion was not sworn
to and did not meet the requirements of a
warrant under Art. 18.01, V.A.C.C.P.
(The Court's additional fmding that blood
was not an item for which a search warrant may issue was implicitly overruled in
Gentry v. State, 640 S.W.2d 899
(Tex.Cr.App. 1982)). Since the sample of
the defendant's blood was not taken with
consent, or under circumstances which
would dispense with the warrant reqnirement, the results of the blood test were not
admissible.
2. Paindater v. State, 545 S.W.2d 798
(Tex.Cr.App. 1977).
Fucts: The defendant was convicted for
unlawful sale of a narcotic dmg. The State
obtained a court order permitting officers
to enter the defendant's pharmacy to examine, inspect and copy all records relating to barbiturates, narcotic drugs,
amphetamines and other hypnotic dmgs.
The order was based on former Penal Code
provisions Articles 726d, Sec. 6 and 725b,
Sec. 15. which permitted entry for such
purposes. As a result of the search, incriminating evidence was found and later
admitted against the defendant.
ChalIenge:The defendant contended that
the evidence was obtained as a result of a
search in violation of the Fourth
Amendment.
Holding: The Court of Criminal Appeals
considered several United States Supreme
Court cases concerning administrative
searches, and found that the statutes in effect at the time of the search did not authorize the type of search conducted. The
distr~ctcourt order could not be treated as
a search warrant since it was not based on
a sworn affidavit setting forth sufficient
facts to establish probable cause. Thus, the
evidence was obtained as the result of an
illegal search, and should have been suppressed.
Summary: These cases support the rule
that whenever the state requests authorization to conduct what amounts to a
search, the warrant requirements must be
fulfilled regardless of the procedural
device used to make the request. If all of
the warrant requirements, i.e. the magistrate is presented with a sworn affidavit
setting forth sufficient information to establish probable cause, then the fruits of
the search may be admissible. See e.g.,
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Mulderv. State, 707 S.W.2d908 (Tex.Cr.
App. 1986) (State fled a "Motion and Affidavit in Support of the State's Request to
Obtain a Blood Sample and Saliva Sample
from the Defendant," which was found to
conform with the requirements of Art.
18.01, V.A.C.C.P.). The defense attorney
should be aware, however, that even if the
state's request is found lacking, the seized
items may be admissible if they were obtained under circumstances where a warrant was not required. See generally
Adkins, supra.

Cases where the Affidavit
Contained Insufficient
Information
Challenges to warrants have also been
upheld in several cases where insufficient
information was submitted in support of
the warrant. This group of cases may be
divided into four subgroups: cases where
the affidavit obviously contained insufficient information, cases where the affidavit
failed to allege when the information was
obtained, a case where a statutory requirement was not fulfilled, and cases where the
affidavit has contained insufficient infor
mation regarding the informer.
ZnsufJicient infonn&'on generally
1. Cassias v. State, S.W.2d (Tex.Cr.
App. No. 629-82, delivered November 19,
1986).
Facts: The defendant was charged with
possession of cocaine.
Challenge: In his sole ground of error
on appeal, the defendant contended that the
affidavit in support of the search warrant
whereby the evidence against h i was obtained, was deficient under state and federal law, specifically, that there were
insufficient facts alleged to show that the
informer was credible.
Afidavit: The affidavit alleged, in pertinent part:
I, TRINI RABE, do solemnly
swear that heretofore, on or about
the 3 day of April, 19780 [sic], inEl
Paso County, Texas, one TIM CASSIAS, did then and there unlawfully
possess a narcotic drug, to wit:
Marijuana and cocaine, as seen by
informant in the last 24 hrs., and I
do have good reason to believe and
do believe that said narcotic drug is
now concealed by TIM CASSIAS
AKA TIMOTHY R. CASSIAS, in

the City of El Paso, County of El
Paso, Texas, at: 724 Del Mar Street.
[A brief description of "a red brick
home" with a "white garage door"
follows], which said premises are in
thc pusscssion and under control of
TIM CASSIAS aka TIMOTHY K.
CASSIAS. My belief as aforesaid is
based on the following facts: A confidential informant who is weU
known in the community, a reputable person and who is gainfully employed and who affaint [sic] has
known for many years to he reliable
person. Affaint [sic] has checked
criminal history on people involved
and shows evidence the two people
involved show themost recent arrest
as Dec. 1979, arrest made for possession of dangerous drugs and
possession of stolen property. Surveillance has been set up and activity
is taking place in the garage area,
where these people back their cars
all the way into the garage, where
a storage is visibly seen directly in
back of the garage area. One Keith
Henderson was observed by affaint
[sic] on 4-2-80 carrying brick-type
packages believed to be marijuana.
A plastic tub with plastic tubeing
[sic] was also observed being carried
into the back yard by one Keith Henderson. Informant has also revealed
that Keith Henderson frequents the
place on a daily basis. This information has been checked out by affaint
[sic] and surveillance began since
March 31, 1980, by affaiit [sic]. Affaint [sic] bas also observed several
narcotic users in and out of 724 Del
Mar, staying for brief periods of
time.
Holding: In an unpublished opinion, the
El Paso Court of Appeals held that
although the information in the affidavit
met neither the "veracity" nor the"basis of
knowledge" prong of the Aguilar test,
nevertheless, looking to the information
obtained by surveillance and the personal
knowledge of the affiant, the facts submitted were sufficient to justify a conclusion
that the contraband soueht was orobablv
on the premises sought?o be sekched..
The Court of Criminal Appeals considered the defendant's contentions and initially held that the affidavit was sufficient.
On the defendanfs motion for rehearing,

however, a different result was reached.
The Court noted that the basis of the informant's information was personal observation. and he was alleeed to have been
gainfuily employed. Thus, there was some
basis to conclude that the informant was
reliable.
The Court went on to hold, however,
that even if the informant's reliability was
assumed, the affidavit contained insufficient information to provide a substantial
basis for the magistrate's conclusion that
the contraband was probably at the
premises to be searched. The court arrived
at this conclusion bv considerine the following factors:

-

1. The affiant's allegations concerning the "two people" involved
were inadequate since the identities
of those persons were not disclosed,
what they were alleged to be involved in was not revealed, the
"most recent arrest" mentioned was
not tied specifically to one or both
of these persons, and the two persons
were in no way connected with the
home at 724 Del Mar Street, the
premises to be searched.
2. The information relating to the
surveillance was also inadequate
since there were no allegations as to
where the surveillance took place,
and the factual allegations described
innocent activity at best.
3. The affiant's observation that on
"4-20-80" he observed Keith Henderson carrying "brick-type packages
believed to be marijuana" did little
to establish probable cause since the
affiant did not reveal how he knew
Henderson's identity, where he was
seen carrying the packages was not
disclosed, the affiant did not state
who believed the packages to be
marijuana nor the basis for such a
belief, no description of the makeup of the packages was included, and
no other illegal activity was Observed
or described.
4. Last, the affiant's observations
concerning several narcotics users
going in and out of 724 Del Mar
were inconclusive since the affiant
did not state how he knew thesepersons were drug users or what drugs
they were known to use, and their
presence at the premises did not support the conclusion that contraband

could be found therein.
Based upon these factors, the Court
found that:
'We cannot, in the interest of a
commonsense and realistic approach
to interpretation of affidavits, 'infer'
a connection between informant's
observation of appellant with contraband, and the residence at 724 Del
Mar Street. Further, we can only
speculate it was there that the 'bricktype packages' were seen, and we
find no obiective data to show it was
reasonable to believe they were
marijuana. While affiant does tell us
that 'several' people he conclusorily
states were narcotic users frequented this address, this fact alone will
not give rise to probable cause."

Olssias, srrpra, slip op. at 8-98. The judgments of the court of appeals and the trial
court were reversed and the cause was
remanded for a new trial.
2. Adkirls v. State, S.W.2d (Tex.Cr.
App. No. 1064-84, delivered October 1,
1986).
Facts: The defendant was charged with
possession of a controlled substance. An
officer had received a tip from a confidential source, who had previously provided
reliable information, that the defendant met
each week with a man named "Polloc??'and
exchanged drugs for money. The informant had personally seen "Pollock" sell the
drugs. The officer knew that "Pollock" had
a reputation as a narcotics distributor.
One week after the first tip, the informer again called the officer to report that a
drug transaction was taking place between
the defendant and "Pollock." The officer
went to apply for a vehicle search warrant
while another officer went to "Pollock's "
residence. A short time later, the defendant and "Pollock" were seen exiting the
house. The defendant took a package from
the back seat of his car and gave it to "Pollock" who returned to the house. The
defendant got into the car, and drove to a
nearby bar. The officers waited outside of
the bar, until the defendant left the bar with
another person, got into his car, and started to drive away. The officers stopped the
car and executed the search warrant. The
search revealed three guns, marijuana,
hashish, and $1,000 in cash.
Challettge: On appeal, the defendant
contended that the motion to suppress all

evidence seized under the warrant should
have been granted based upon both state
and federal law. He argued that the affidavit offered in support of the warrant
failed to establish probable cause.
A m v i t : The probable cause portion of
the warrant affidavit stated the following:
"AFFIANT HAS PROBABLE
CAUSE FOR SAID BELIEF BY
REASON OF THE FOLLOWING
FACTS: It was reported to affiant
that the subject in the above
described vehicle was delivering
drugs on a regular basis to
McCamey and upon observation by
Deputy Bailey the subject driving the
vehicle was observed delivering a
package believed to be drugs to a
person known only as Pollock to the
affiant and the said Pollock has been
reported several times as being a distributer [sic] of narcotics."

Holding: The Dallas Court of Appeals
found that the affidavit was deficient because there was:
(1) No indication of the source of
the informants information as either
direct observation or reliable
hearsay;
(2) No indication of a basis for the
informant's reliability, such as past
performance;
(3) No indication of the time frame
between the present application, the
'regular basis' delivery orthe observations of Officer Bailey;
(4) No explanation of the initial tip
received one week earlier and the
corroborative details observed by
Bailey.

Adkills v. State, 675 S.W.2d 604, 607
(Tex.App.-Dallas 1984) (opinion on original submission). The Court of Appeals
stated:
"The Supreme Court has performed a reasonable pruning on the
poisonous tree doctrine, but its roots
are still intact. The affidavit standing alone is inadequate."
Id, at 608. The case was then reversed and
remanded to the trial court.
On the state's petition for discretionary
review, the Court or Criminal Appeals
agreed with the Dallas Court of Appeals'
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finding that the affidavit was inadequate,
but remanded the case for a determination
of whether exigent circumstances authorized a warrantless seizure despite the invalid warrant.
3 . Rumsey v. State, 675 S.W.2d 517
(Tex.Cr.App. 1984).
Facts: The defendants were convicted of
possession of marijuana. Rumsey and his
codefendant Rubac, were found in an
apartment in Dallas by officers who had
gone to the apartment to arrest Rubac. The
officers had two warrants for Rubac's arrest issued from Williamson County.
While standing outside of the door to the
apartment, the officers smelled the odor of
burning marijuana. A s e a r ~ hof the apartment revealed a haggie of marijuana and
two hand-rolled marijuana cigarettes.
ChaNenge: Defendant Rumsey contended that the arrest warrant for Rubac was
invalid, and as a result of that invalid warrant, the subsequent search violated the
Fourth Amendment to the United States
Constitution.
Afidavit: The probable cause portion of
the arrest warrant stated the following:

"I, Troy G. Braswell,. . .state. . .
that I have personal knowledge and
I charge that. . .on or about the 4th
Day of April, A.D. 1980,. . .Richard
Emil Ruhac did then and there intentionally and knowingly, unlawfully
possess a controlled substance, towit: lysergic acid diethylamide."
Holding: The Court of Criminal Appeals
found that although the affidavit recited
that the officer had personal knowledge
that Rubac possessed LSD, there were no
facts alleged in support of that averment.
An officer's =personalknowledge" is a conclusion which must be supported by facts
contained in the aff~davit.The case was affirmed, however, because the affidavit
supporting the second arrest warrant was
not shown to be invalid.
4. Visor v. State, 660 S.W.2d 816 (Tex.
Cr.App. 1983).
Facts: The defendant was convicted for
possession of heroin. A combmation arrest
and search warrant was issued for the
search of an apartment which had been under police surveillance for three weeks.
Before the officers attempted to execute the
warrant, Officer Lyles was informed that
a pickup truck occupied by two hlack
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males and a black female had arrived at the
premises. The officer was later informed
that a hlack male and black female were
leaving the apartment in question, and that
the black male had used a key to lock the
door to the apartment. The two individuals
were arrested and searched shortly
thereafter.
At approximately 5 p.m., Lyles was informed that two hlack females had arrived
at and entered the apartment. A different
black female, the defendant in the instant
case, was seen exiting the apartment, then
leaving in the car in which the other two
women had arrived. Her vehicle was
stopped some four blocks away from the
apartment, and a search of her person
resulted in the discovery of heroin.
Challenge:The defendant contended that
her arrest and search some two to four
blocks away from the targeted premises
was illegal because: I) she was not named
in the afffidavit or warrant; 2) there was
no showing that she was the "unknown
black female" described in the warrant; and
3) she had not been previously seen at the
apartment while it was under surveillance.
Afidavit: The relevant portion of the affidavit submitted in support of the combination arrest and search warrant stated:

". . .on or about the 22nd day of
January, 1979, in the City of
Houston, Harris County, Texas, one
unknown black female, and an
unknown black male, and other persons unknown did then and thereunlawfully possess and does at this time
possess a controlled substance, towit hemin. . . ."
Holding: The Court of Criminal Appeals
held that the defendant's mere propinquity
to others suspected of criminal activity did
not give rise to probable cause to search
her. A search w&rant which authorizes the
search of designated premises and specified individuals does not authorize the
search of unknown persons found on the
premises or who enter during the execution of the search warrant. The Court also
held that the description in the warrant was
insufficient to justify the arrest and search
of the defendant. Based upon these findings, the case was reversed.
5. Tolentino v. State, 638 S.W.2d 499
(Tex.Cr.App. 1982).
Facts: Arturo and Norma Tolentino
were both convicted for possession of

marijuana.
Challenge: The defendants contended on
appeal that the search wartant, which
authorized the seizure of the marijuana
they were charged with possessing, should
not have issued because the affidavit it was
based upon was invalid.
~ f i d i v i t :The affidavit alleged in pertinent part, verbatim:
"On or about the 3rd of January
1979, officer found a telephone company bag (shopping bag) abandon on
the ground at the intersection of
Mesa Hills and Sunland Park Dr.. . .
Upon investagtion officer found that
the telephone hag contained 5 packaging for approx. 5 packages of what
is known as marijuana bricks. In the
packaging officer found it was lined
with a small amount of marijuana
(seeds and stems). Officer also found
a Continental Airline luggage claim
check with the name A. Tolentino
written on it. Being the location is
isolated from any residental area except for the West Town Apartment
Complex approx. two city blocks
due east. Officer then went to the
apartment complex and talked to a
resident of the complex, who stated
that Tolentino lived in apartment
#118, and is21-25 YOA. Due to the
time officer found the bag and the
. . .It had not been there earlier in
the night officer believes that the bag
was resently abandoned, officer believe the subject to have the marijuana from the empty packaging in his
apartment 734 Mesa Hills #118, for
possible distribution and sale. The
resident who is known to be reliable to officer request to remain
anonymous."

Id. at 500-501.
Holding: The Court held that the affidavit failed to recite any of the underlying circumstances or facts showing
probable cause. For instance, there was
nothing to support the inference that the
marijuana was in the place sought to be
searched. The Court concluded that the
conjecture and suspicion reflected in the
affidavit were not sufficient to establish
probable cause, and reversed the case.
6. Green v. State, 615 S.W.2d 700 (Tex.
Cr.App. 1980).
Facts: The defendant was convicted of

capital murder. In the course of their investigation, officers obtained a search warrant to search the home of Raymond
Sanders, who had participated in the crime
along with the defendant. A short time
later, a warrant was issued for the defendant's arrest, and he was found and arrested at his mother's house.
Challange: The defendant contended
that the confession he gave while in police
custody was invalid because his arrest was
unlawful.
A H v i t : The affidavit upon which the
arrest warrant was based stated, in pertinent part:
"Before me, Tommy Turner, Assistant Criminal District Attorney of
Lubbock County, Texas, this day
personally appeared C.H. Blanchard, who, after beimg sworn, upon
oath says that he has good reason to
believe and does believe and charge
that one Leroy Green. . .on or about
the 12th day oflanuary, A.D. 1975,
and before the making of this complaint in Lubbock County, and State
of Texas, did then and there intentionally and knowingly cause the
death of an individual, Warren Andrew McKay, by shooting him with
a gun.. .."
Hokiing: The Court of Criminal Appeals
found that the affidavit provided the magistrate with no basis for an independent determination of probable cause, and thus,
the a m t warrant was invalid. Also, since
there were no circumstances which would
have authorized the defendant's arrest
without a warrant, his arrest was unlawful. Last, the state failed to show that the
confession was admissible despite the illegal arrest. The case was reversed and
remanded for a new trial.
Summary: The preceding cases illustrate
instances where the supporting affidavits
obviously lacked sufficientinformation or
underlying facts to establish probable
cause. With cases such as these, the Court
has drawn the line at what must be contained in an affidavit. Mere conclusions or
suspicions are insufficient, and must he
supported with facts set out in the affidavit.
The practicing attorney will not usually he
confronted with affidavits so clearly deficient; however, these cases may be of
guidance as a starting point for what is
clearly unacceptable.

Allegations regarding the
time of observafions
h a t least two cases, the Court of Criminal Appeals has reversed because the affidavits failed to establish when the
information attested to was obtained. As
was stated in Heredia v. Srafe, 468 S.W.2d
833, 835 (Tex.Cr.App. 1971):
'The facts attested to must be so
closely related to the time of the issuance of the warrant as to justify a
finding of probable cause at the
time."

I. Schmidt v. State, 659 S.W.2d 420
(Tex.Cr.App. 1983).
Fucts: The defendant was convicted for
possession of cocaine.
Challenge: The defendant challenged the
validity of the search warrant used by
police officers which led to the discovery
of the cocaine. He contended that the affidavit on which the warrant was based was
defective.
Afidavit: The probale cause portion of
the warrant alleged the following:
1. There was an automobile bearing a Florida license plate parked in
the vicinity of a Texaco Station in
Dallam County, Texas;
2. Cocaine was allegedly kept and
concealed at that location;
3. The premises were in the
charge and control of the defendant;
4. The affiant believed that the
defendant knowingly and intentionally possessed cocaine in Dallam
County on April 9, 1980;
5. Theaffidavit contained the following recitation with regard to the
affiant's basis for his beliefs: "The
said Dennis John Schmidt is presently under medical attention after heing found in the above described
vehicle, apparently in need of medical assistance. A Dalhart ambulance
was called and Tim Bell and Myra
Stephens responded. When they arrived, Dennis John Schmidt told
them that he bad been sniffing cocaine since he left Florida to stay
awake.
Affiant believes Tim Bell to he a
credable [sic] person and has never
been charged with or convicted of a
criminal offense. Affiant is personal-

ly acquainted with TimBell and has
been so for the past year and onehalf and knows that the reputation of
Tim Bell for truth and veracity is
good."
Holding: The Court of Criminal Appeals
stated that an affidavit must contain facts
which justify the conclusion that the
property that is the object of the search is
probably on the premises to be searched
at the time the warrant issues, citing Pelfier
v. State, 626 S.W.2d 30 (Tex.Cr.App.
1981); Gish v. State, 606 S.W.2d 883
(Tex.Cr.App. 1980); and Heredia, supra.
With reference to the preceding portion of
the affidavit, the Court stated, Schmidt,
supra at 421:
'The affidavit in the instant case
fails to state when the affiant
received the information from Bell,
if we assume Bell is the person who
informed the officer of the facts, or
when Bell ohtainedhis information.
There is nothing in the affidavit to
demonstrate when the incident it
describes took dace. The onlv reference to time ii the affidaviiis that
the appellant 'is presently under medical attention' after being 'found' in
the automobile. No assertion is made
as to how long the appellant had been
'under medical attention'-whether
for a few hours or a few months. As
was stated in Heredia, supra, 'It is
apparent that the magistrate could
not ascertain the closeness of time
sufficient to issue the warrant based
on an independentjudgment of prohable cause.' Id. at 835, quoted with
approval in Peltier, supra at 32."
The Court then held that the evidence was
inadmissible, and reversed the case.
2. Sherlock v. State, 632 S.W.2d 604
(Tex.Cr.App. 1982).
Facts: The defendant was convicted for
aggravated robbery. After the robbery,
police officers executed a search warrant
at the defendant's home, whereupon they
recovered some of the stolen merchandise.
Challenge: On appeal, the defendant
contended that the search warrant and affidavit were defective.
Afidavit: The affidavit recited, in pertinent part:

.

". .Affiant was told by. . .[an informant] that he observed a white
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male, approximately 22-25 years
old, 5 feet 6 to 7 inches tall,
shoulder-length light colored hair
wearing a blue shirt and weighing
140-150 pounds, shoot a man and
run. An informant, who does not
wish his identity revealed, told the
affiant that the above named Walter
Ewing [a codefendant], who lives at
the above-named place, and whose
physical description is that he is
25-26 years old, white male with
shoulder-length reddish-blond hair,
about 5 feet eight inches tall, 150
pounds, admitted to him that he and
John Sherlock (named above) went
to steal a car to use in a robbery, approached a man in a parking lot,
pointed a gun at him and demanded
his car, and when he resisted, shot
him.. . ."

Holding: The Court of Criminal Appeals
held that there was nothing in the affidavit
to convey to a magistrate when the alleged
incident occurred. Since "the facts stated
. . .[in the affidavit] were not shown to be
so closely related to the time of the issuance of the warrant as to justify a finding
of probable cause at the time," Id. at 608,
the case was reversed and remanded for
a new trial.
Snmmary: Although the Conrt does not
set forth how much detail regarding the
time of acquisition of the information is required, it is clear that some facts must he
alleged to establish the temporal proximity
of acquisition of the information to the existence of probable cause.
Allegations conforming to a
specific stahltov requirement
In the next case to be discussed, the
Coult reversed because the affidavit failed
to meet a specific statutory requirement
relating to the item sought to be seized.
Mulder v. State, 707 S.W.2d 908 (Tex.
Cr.App. 1986).
Facts: Claude and Glen Mulder were
jointly tried and wnvicted of attempted
capital murder. The state filed a "Motion
and Affidavit in Support of the State's Request to Obtain a Blood Sample and Saliva Sample form the Defendant," which the
court granted.
Clzallenge: The defendants contended
that the state's motion with the attached affidavit and order was not a warrant as re-
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quired by law, and that the affidavit
supporting the order to take blood samples
did not establish probable cause under Art.
18.01(c), V.A.C.C.P.
Afidavit: The affidavit stated, in pertinent part:
"The defendant is charged with the
offenses of Burgulary, Aggravated
Robery and Attempted Capital
Murder which were committed on or
about August 10, 1979, in Johnson
County, Texas. . . .The defendant is
presently in the Johnson County jail
. . . .Affiant found blood and
cigarette butts on the premises where
the above mentioned offenses occurred during the investigation.
Blood and saliva samples from
Claude Mulder, Jr. are needed in
order for the laboratory to compare
his blood type and saliva sample with
those found at the scene of the
crime."

Mulder, supra at 915-6.
Holding: The Court of Criminal Appeals
found first that the court order met the requirements of Art. 18.01, supra, and was
therefore a search warrant as required by
law. The Conrt then considered the three
requirements of Art. 18.01(c), supra,
which must be fulfilled when a warrant for
an item listed in Art. 18.02, V.A.C.C.P.,
is sought. These requirements apply to the
takingof blood samples. ~1tho;gktheaffidavit showed that the defendant had been
indicted for a named offense, and it
described the item to be seized as the
defendant's blood, adding that he could be
found in the Johnson County jail, the affidavit lacked a recitation that the blood
constituted evidence. As such, it failed to
conform with Art. 18.01(c), supra, and the
Court did not reverse the case, however,
since admission of the blood sample evidence was found to be harmless error.
Sumnrary: This case shows that the
Court requires specific statntory requirements relating to special warrants must be
met before the warrant will support seizure
of a particular item. Although there are no
reported cases concerning special warrants, such as those issued for photographs
of an injured child under Art. 18.04,
V.A.C.C.P., warrants for fire marshals
under Art. 18.05, V.A.C.C.P., or under
Art. 18.20, V.A.C.C.P., the defense attorney may use Mdder as a basis for

challenging such special warrants if the
particular requirements are not met.

Inwffiient allegations regarding
an informant's credibility
In several cases, the Court has considered challenges that the affidavit fails to
set forth sufficient facts to establish the
credibility of an informer. Although many
affidavits have been challenged on this issue, few have actually resulted in reversal.
1. Wriglrt v. State, 646 S.W.2d 460
(Tex.Cr. App. 1983).
Facts: The defendant was convicted for
manufacture of methamphetamine. A
search of a private residence was conducted, and laboratory equipment was seized
which was later admitted into evidence.
Cl~allenge:The defendant wntended that
the affidavit upon which the search warrant was based was insufficient to show
probable cause since it failed to establish
the credibility and reliability of the unnamed informant.
Afidavic The affidavit stated, in pertinent part:
" . . .while I do not desire to name
the above informant for security reasons (fear of informants [sic] personal safety) I believe the informant
to be reliable, credible and trustworthy based on the informants [sic] past
perfonnance and intelligence as
known by the affiant. The informant
has furnished the affiant with information in the past concerning violations of the controlled substance act
and the violator which [sic] were involved."

Id. at 460-1.
Holding: The Court found that an informant must inform the magistrate of some
of the underlying circumstances from
which the informant concluded that the
narcotics were where they were claimed
to be, and some of the underlying circumstances from which the affiant concluded
that the informant was reliable of credible,
citing Airgilar v. Tesas. 378 U S . 108. 84
S.Ct. 1509, 12 L.Ed.2d 723 (1964). A
mere recitation that the informant was
credible or reliable is not sufficient, nor
is a recitation that the affiant believed the
informant because he had given "information on numerous occasions in the past"
with references to criminal offenses. See

Avery v. State, 545 S.W.2d 803 (Tex.Cr.
App. 1977). The Court concluded that the
instant affidavit failed to adequately set
foah facts regardimg the informant's reliability or credibility, and the case was
reversed.
2. Kleasen v. State, 560 S.W.2d 938
(Tex.Cr.App. 1977).
Facts: The defendant was convicted of
capital murder. A search of the defendant's
trailer was conductedpursuantto a federal warrant, obtained by an agent for the
Bureau of Alcohol, Tobacco and Firearms.
Evidence was found in the trailer which
implicated the defendant in the murder.
Challenge: The defendant contended that
the affidavit was insufficient to support a
finding of probable cause because it failed
to meet the standards set forth in Aguilar
v. Texas, supra.
Afidavit: The affidavit for the federal
search warrant stated, in pertinent part:

of firearms) wag believed to be a m
culed in the deiendnnt's trailcr. I . . .
and that the facts tending to e&blish the foregoing grounds for issuance of a search warrant are as
follows: a statement made to the affiant by a reliable citizen who lives
near ROBERT KLEASEN that he
has seen KLEASEN shooting a firearmof this same general description
on the premises where the travel
trailer is located within thepast week
and that KLEASEN has also been
seen in posmsion of several other
different type firearms on the
premises described above also within
the past week."
KImen, supra at 942.
Holdirg: The Court of CriminalA w l s
noted that the instant affidavit was based
upon the hearsay statement of anunnamed
informant. The Court stated, Id. at 943:

"[Evidence relating to a violation
of Title 18, of the United States
Code, section 922(a)(6) (relating to
false statements made in acquisition

'There are no facts in the affidavit
from which the magistrate could
have determined the informant's
credibility or reliability. The infor-

mant is unnamed. There is no allegation that he ever gave information
previously which turned out to be
true. There are no allegations that
the heant investigated the reliability
of the informant or why the affiant
considers him to be trustworthy. The
affiant simply asserts in a conclnsory manner that the unnamed informant is 'reliable.'. . .Therefore, we
conclude that the affidavit is insufficient to meet constitutional
standards."
The Couit also found that the affidavit
failed to show probable cause. The affiant
alleged that the defendant was seen shooting a firearm on the premises where the
trailer was located. This showing,
however, does not establish that a crime
was committed. Further, there were no
facts presented which would have enabled
a magistrate to determine that the defew
dant had made false statementsin violation
of a federal statute. Thus, the affidavit was
insufficient, and the case was reversed and
remanded for a new trial.
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3. Abercrombie v. Slafe, 528 S.W.2d
578 (Tex.Cr.App. 1975).
Facts: The defendant was convicted for
possession of marijuana. Police officers
obtained a search warrant, and conducted
a search which disclosed marijuana.
Challenge: The defendant contended on
appeal that the allegations contained in the
affidavit were insufficientto show the circumstances from which it could be determined that the unnamed informer was
credible and reliable.
Afidavit: The affidavit recited, in pertinent part:

"A reliable and credible person,
hereinafter sometimes called informant, the identity of such reliable
and credible person and such informant I wishnotto disclose has stated
to me. ..[that] he found two plastic
bags of green plant substance believed by him to he marijuana in his
yard adjacent to 208% East Broadway at approximately 3:00 AM 24
November 1972. He kept the two
plastic hags of green plant substance
in his possession until approximately
9:00 AM the same date and at which
time he went to 208% East Broadway
and asked one white male approximately 20 to 25 years of age, t?U and
heavy build and having dark hair and
a dark bushy beard, later identified
by a photograph as a suspected narcotic user being one Dennis G.
Dean. At such time the informant
asked the said Dennis G. Dean if he
had lost something and Dean's reply
was yes. The dogs found it and drug
[sic] it out into the yard and at this
time the informant returned the two
plastic bags of green plant substance
to the said Dennis G. Dean and he
did then and there carry the two plastic bags of green plant substance into
the house at 208% East Broadway.
The informant states that in the past
he had handled and smoked marijuana and he further states the contents
of the two plastic bags to be of the
same substance that he handled and
smoked in the past being marijuana.
It is believed at this time the green
plant substance is concealed in the
house at 208% East Broadway
street.''
Id. at 580.1.

22 VOICEfor the Defense /March 1987

Holding: On original submission, the
Court of Criminal Appeals concluded that
the affidavit was hased upon hearsay information and did not meet the requirement
of Aguihr v. Texas, supra, since there
were insufficient facts set forth regarding
the unnamed informant's credibility.
On rehearing, however, the Court
changed its collective mind. I t held that
although the affidavit did not contain an allegation of prior reliability regarding the
informant, there were other factors present
to satisfy the Aguilar v. Smte requirements.
First, the info;mant had made statement
against penal interest-he admitted that he
had smoked marijuana in the past, which
was and is a criminal offense. Second, the
information provided was given with great
detail and minute particularity. Also, the
location of the informant's residence was
implicitly revealed through his allegations.
When the entire affidavit was considered,
the Court found that there were sufficient
allegations to establish the informant's
credibility.
Summary: These cases hold that the affidavit must contain facts which establish
the reliability of the informer: mere recitations as to reliability are insufficient. If
the affidavit does not contain such facts,
however, reliability may he inferred from
the detail of the facts attested to or independent corroboration of the facts sct forth.

a

Instances Where the Items
Seized were not Covered
by the Warrant Issued
In the next three cases to be discussed,
the Court has considered the items seized
vis-a-vis the warrant issued. Although the
warrants were not found to be invalid, the
items seized were not authorized by the
warrants, and therefore (sometimes) not
admissible.
A. Lippert v. State, 664 S.W.2d 712
(Tex.Cr.App. 1984).
Facts: The defendant was convicted of
possession of coutrolled substance. A combination arrest and search warrant had been
issued which authorized the search of a
residence and the arrest of "each suspected party named in said affidavit." When
the officers executed the warrant, they
found several persons and narcotic
paraphernalia in open view. The defendant
was found in a doorway between the kitchen and dining room. The officer who first
saw the defendant did not know whether

the defendant had just come into the house
or had been hiding there all along. The
defendant was not arrested immediately,
but was not allowed to leave. The defendant was frisked, and methamphetamine
was fonnd in his shirt pocket.
Holding: The Court of Criminal Appeals
held that the combination arrest and search
warrant did not specifically authorize the
defendant's arrest, and his mere presence
on the premises at the time the search was
executed, without more, did not authorize
his detention and subsequent frisk. Based
upon these factors, and others, the defendant's conviction was reversed.
B. Brown v. State, 605 S.W.2d 572
(Tex.Cr.App. 1980).
Facts: The defendant was convicted of
aggravated rape. Officer Rankin went to
the defendant's apartment with an arrest
warrant, the sufficiency of which was not
challenged. After Rankin arrested the
defendant inside the apartment, Rankin
"checked the rest of the house to see if anyone else was in the house." During this
search, he found a pair of hoots in a closet.
Hcdid not scim thc boots, hut returned to
thc nolice deanrtmcnt with thc dcfcndant.
andbbtained'a search warrant to recover
the boots. The boots were seized and later
introduced into evidence at the trial.
Challenge: The defendant contended that
the search warrant was obtained as a consequence of an illegal search of his apartment. This contention was apparently
hased only upon federal law.
Afidavit: The search warrant affidavit
stated, in pertinent part:
"My belief that the above
described items [which included the
boots] are located at. ..[the defendant's aparbnent] is based upon the
following: On the morning of December 13,1974, Jimmy L. Brown,
. . . was arrested by me at said address for the above described aggravated rape, pursuant to a warrant for
his arrest issued by Judge Charles
Smith, Justice of the Peace of Lubbock County, Texas. During the
course of this arrpst, Iperso~~ally
observed hiking boots at the above
described residence that match the
description and have soles like the
above described boots worn during
the commission of the crime. Said
boots left a distinctive pattern of
footprints on the front porch of the

. . .[premises] where the aggravated?rape occurred.
My belief is further based upon the
fact that Jimmy L. Brown was
placed in a lineup on December 13,
1974, and the victum [sic] of the
above described crime positively
identified Jimmy L. Brown as the
same person who committed the assault on her on December 1I, 1974."
[Emphasis added.]
Holding: The Court of Criminal Appeals
held tbat the search of the apartment was
not conducted as a valid incident to the
defendant's arrest. Thus, seizure of the
boots was notjustified under the authority
of the arrest warrant. The Court, however,
found tbat when the tainted information
contained in the search warrant was removed (the portion of the affidavit in emphasis above), there remained sufficient
information to justify issuance of the
search warrant. Thus, the search warrant
was found to he valid, and the boots were
properly admitted into evidence. The case
was, however, reversed on other grounds.

This particular holding that the affidavit
was sufficientwithout the tainted information may represent an aberration. When the
emphasized material is deleted from the affidavit, the source of the officer's
knowledge that the boots were where they
were alleged to be is removed. Thus, the
affidavit would seem to he deficient under
Schmidt, supra at 421, which provides that
there must he sufficient facts to justify the
conclusion that the item of the search is
probably on the premises to he searched.
Moreover, the portion of the preceding
opinion concerning the affidavits sufficiency has not been cited as precedent in any
subsequent case, as of the date of this article. Given these factors, and given that
the holding is dicta since the case was
reversed on other grounds. the Court's
specific holding regarding the instant affidavit should not be considered as binding precedent.
C. Waltl~aNv. State, 594 S.W.2d 74
(Tex.Cr.App. 1980).
Facts: The defendant was convicted for
commercially exhibiting obscene materi-

al. Officers executed a search warrant at
the Finne Arts Theatre, and recovered' a
film (which was described in the search
warrant affidavit), and other items, including business records and receipts and
posters which were on the walls of the
theatre.
Challenge: The defendant was contended that the search warrant was invalid hecause the affidavit did not provide the
magistrate with probable cause to order the
seizure of items other than the described
motion picture.
Afidavic The search warrant authorized
the seizure of:
1. a motion picture f h described
in detail in the affidavit;
2. all materials k e ~for
t the commercial distribution' or exhibition
which explicitly depict any cross
genital contact; and
3. all items of personal property
commonly used in the commission
of a criminal offense, in particular,
commercial exhibition of obscene
material.
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!he address listed below:
CRIMINAL DEFENSE LAWYERS PROJECT
600 West 13th Street
Austin, Texas 78701
(512) 478-7994
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Holding: The Court of Criminal Appeals
noted that before any item falling within
the ambit of the First Amendment may be
seized on obscenity grounds, a judicial determination must be made that the material in question is obscene. In this case, only
the single film described in the affidavit
was determined to be obscene by the
magistrate. Thus, the search warrant did
not authorize seizure of any material other
than the film determined to be obscene by
the magistrate. The Court also held that the
warrant was defective with reference to the
other items since the description of those
items were too general. Since the search
warrant was defective as to theother items,
those items would not have been introduced into evidence. The case was,
however, affirmed because the warrant
was sufficient as to the film described and
later seized.
Surnsmry: These cases indicate that the
search warrant affidavit will control the
scope of the search, and any items seized
outside the scope of the warrant will not
be admissible, unless of course, their seizure was justified as an exception to the
warrant reauirement.

APPENDIX
Checklist for A f f i v i t s
I. Afidavit based entirely upon the personal knowledge of the afiant.
A. Credibility:
1. Name
2. Position
a. Citizen
b. Officer with city, county, or
state police department
3. Statement against penal interest
made
B. Specificity
I. How the information was obtained
2. When the information was obtained
3. The specific facts related
II. Afidavit based entirely upon hearsay
inforntation given to the asfant by aproven
irlfornmnt.
A. Credibility
1. informant has given true, correct, and reliable information in
the past.
2. informant has made a statement
against his or her penal interest.
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B. Specificity
1. facts based u ~ o nthe uersonal
knowledge of ;he infotmant
a. how those facts were obtained
b. when those facts were obtaiped
3. what the facts were
4. personal knowledge by the informant may be inferred from the
facts given.
2. facts based upon hearsay information provided to the informant
by another declarant
a. Credibility of the declarant
1.) relationship of the declarant to the informant
2.) facts indicating a substantial basis for considering
the declarant to be
reliable.
b. Specificity of the facts related by the declarant
1.) how those facts were obtained
2.) when those facts were obtained
3.) what those facts were

-

III. Affidavitbased tmon hearsav information provided to the afliant by a rtanled
citizen or police oficer.
A. Credibility
1. name of the citizen or officer
2. did the citizen make a statement
against his or her penal interest
(usually not applicable to police
officer providing information)
B. Specificity
1. information given based upon the
personal knowledge of the
named citizen or officer
a. how that information was obtained
b. when that information was obtained
c. what the specific information
was
d. personal knowledge of the
named citizen or officer may
be inferred from the facts
given
2. facts based upon hearsay information provided to the named
citizen or officer by another
declarant
a. Credibility of the declarant
1.) relationship of the declarant to the named citizen or
officer

2 . ) facts indicating a substan-

tial basis for considerine
the declarant to be reliabg
b. Specificity of the facts related by the declarant
1.) how those facts were obtained
2.) when those facts were obtained
3.) what those facts were

IV. Asfdavit based upon hearsay injormalion provided to the afiant by an unnanted
citizen orfirst time informant.
A. Credibility
1. the informant lacks a criminal
record in the city and with the
Department of Public Safety
2. the informant has a good reputation for veracity in the community
3. the ~nforrnantis gainfully employed
4. the informant has made a statement against his or her penal interest
B. Specificity
1. information given based upon the
personal knowledge of the unnamed citizen or first time informant
a. how that information was obtained
b. when that information was obtained
c. what the specific information
was
d. personal knowledge of the unnamed citizen or first time informant may be inferred from
the facts given
2. facts based upon hearsay iuformation provided to the unnamed
citizen or first time informant by
another declarant
a. Credibility of the declarant
1.) relationship of the declarant to the unnamed citizen
or first time informant
2.) facts indicating a substantial basis for considering
the declarant to be reliable
b. Specificity of the facts related by the declarant
1.) how those facts were obtained
2.) when those facts were obtained
3.) what those facts were

Another Obstacle in the Path
of the Criminal Defense Bar
by Jim Brady
As if the criminal defense lawyer needed
a new obstacle course, it would now appear that Congress, in passing the Money
Laundering Control Act of 1986, has
granted the prosecution a new tool with
which to harass defense lawyers. Miami
attorney Albert Krieger, past president of
the National Association of Criminal
Defense Lawyers, declared that this new
law raises some disturbing questions.
"All of this turns the lawyer into a oneperson investigator as opposed to being
simply a lawyer representing a person accused of a crime," Krieger said. Another
comment by members of the defense bar
was the mere fact that the Justice Department views this as an appropriate subject
for criminal prosecution is something that
causes grave concern. This correspondent,
having participated in defense practice before coming to the Court, feels that to put
the onus on defense lawyers to investigate
the various sources of client's finances
would infringe on the client's Sixth
Amendment right to counsel.
The new statute provides, inter alia, that
no one may receive more than $10,000
knowing the money was derived from certain crimes, such as drug.dealing, mail
fraud ,or other RICO offenses. William
Landers, a deputy U S . attorney general,
stated that Justice intends to use Section
1957 against attorneys. A committee in the
department is said to be investigating and
preparing for attorney prosecutions.
Apparently focus will be on what degree
a defense attorney has actual knowledge
of the source of the funds. Such actions by
government prosecutors raise serious constitutional issues involving not only the
defendant's right to be represented by
counsel of his choice, but places in the
hands of the prosecutor a tool capable of
crippling the defense, and undermines the
traditional adversary system of justice.
Add this to the federal government's arsenal of weapons which are presently
available to their prosecutors. Forfeiture
of an asset transferred to an attorney as
payment of legal fees is now being pursued
by the Justice Department, notwithstand-

ing that such asset may have been transferred for legitimate services actually
rendered. The test applied seems to be that
whether the attorney had actual knowledge
that the asset of the client was subject to
forfeiture at the time of the transfer. Pursuit of fee forfeiture has been in place for
over two years under the Comprehensive
Crime Control Act of 1984. Fee forfeiture
is one more big weapon in the government
arsenal against the criminal defense bar.
Further under the so-called Deficit Reduction Act of 1984, theTreasury Department
has issued regulations that require those
who receive more than $10,000 cash to file
a disclosure form with Treasury. Many attorneys have refused to list client's names
on the form, leaving the matter for resolution by the courts in future cases.
Gerald H. Goldstein's recent article in
the December 1986 VOICE listed several
recent cases which give the criminal
defense bar comfort. Included are U.S. v.
Thier, 801 F.2d 1463 (5th Cir., 1986);
U.S. v. Estevez, FSupp. (E.D. Wis,
1986); and U.S. v. Bassett, 632 F.Supp.
1308 (D. Md. 1986). The following language is consoling:
Interpreting the forfeiture provi-

sions to include attorney fees raises
a serious constitutionalissue involving the denial of a defendant's right
to be represented by counsel of his
choice.
. . .The most serious effect of the
forfeiture of attorney's fees is that by
tampering with the right to counsel,
the statute undermines our traditional
adversary system ofjustice. It places
in the hands of the prosecution a tool
capable of crippling its adversary.
Max Stern, head of the National Network for the Right to Counsel, stated that
the new guidelines promulgated by Justice
are potentially a source for the government
to attempt to disqualify a lawyer, which
would deny the client the right to any retained representation.
Sixth Amendment rights, due process
and our traditional adversary system of
criminal justice is on the line. Such legislation is just one more trap for the unwary
to avoid in the effective representation of
clients in criminal cases.

Dissenting Opinion

(1959). Traces the history of dissenting
opinions in the United States Supreme
Court from its colonial beginnings to
present day. Tables.

cotlkuedfiom page 8
delivered at the Twelfth Annual Conference of Judges of the Federal Fourth Circuit. Suggests that a well-considered
dissent appeals to scholarship, history, and
reason and must withstand these critical
tests.
Sutherland, A.D., Supreme Court Opinions: A Catalogrre of Dissents, 45 ABAJ.
1178 (1959). Excerpted quotations from
dissenting opinions of the United States
Supreme Court which, the author believes,
show uncertainty in the law that "should
be the basis for a sobering thought among
the Bench and Bar of thi couky."
Zobell, Karl M., Division of Opinion in
the Srrprellle CollI't: A History of Jtrdicid
Disintegration, 44 CORNELLL.Q. 186

JIM BRADY, Justice
3rd Court of Appeals
Austin, Texas

--

I. Indeed, history teachcs us that the very first opinion promulgated by the Supreme Court of the United
States was a dissenting opinion as a result of the early
practice of seriatim opinions begining with the latest
appointee. See Georgia a Bnil&rd, 2 U S . (2 Dall.)
402,405 (1792). which concerned the issuance ofan
injunction to the State of Georgia to stay the payment
of money to others of a debt confiscated lo the state
until it was adjudged to whom the money belonged.
2. No other persons, inclrrdingbriefmg and research
attorneys or staff attorneys, are present when this

occurs.

3. At whichmembers of thestaff Allorneys Oflice
arc the
..outsiders..

4. Taken from Bolden, Appellnre Opinion Preparorion. (Thc National Judicial College. 1978).
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Legislative Continuance v. Controversy
by Representative Debra Danburg, Housfon
People often think that elected officials
like nothing better than to wind up in the
newspaper. This is far from true. Prevailing wisdom is that urban representatives
can't get free press unless they're indicted,
so I was only slightly piqued on the January
morning I awoke to find that I was the
legislator involved when aHouston district
judge took the opportunity to get some
press of his own. His vehicle was a declaration that the legislative continuance statute is unconstitutional. At least I fmd
myself in good company, for similar circumstances befell Senator Babe Schwartz
in 1975 and The Honorable Franklin
Spears, then Senator Spears, in 1963. It
appears that some controversies bear
repeating every ten years or so.
Article 30.003 of the newly-created
Civil Practice and Remedies Code clearly
states in subsection (b) and (c):
@) Except as provided by Subsection (c), at any time within 30 days
of a date when the legislature is to
be in session, at any time during a
legislative session, or when the legislature sits as a constitutionalconvention, the court on application shall
continue a case in which a party applying for the eontinnance or the attorney for that party is a member of
the legislature and will be or is attending a legislative session. The
court shall continue the case until 30
days after the date on which the
legislature adjourns.
(c) If the attorney for a party to the
case is a member of the legislature
who was employed within 10 days
before the date on which the suit is
set for trial, the continuance is discretionary with the court,

These subsections seem so clearly written that non-lawyers caneasily understand
them. Since the legislature recodified this
code just this past session, and since bills
to change the legislative continuance statute were introduced in 1985 and did not
pass, it would seem certain that the legislature intended the statute to be interpreted
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statute has been challenged-and
challenged-and challenged. In 1947, in
Mora v. Fergmon, the old continuance statute V.C.S. Art. 2168a. found that such
continuance was not unconstitutional on
the ground that it undertook to add to the
privileges and immunities given members
of the legislature by express constitutional
provision. In Mora v. Ferguson, Justice
Brewster quotes the district court of appeals of Califurnia in construing a like statute of that state, in Bottoms v. Superior
Court, in these words:

Debra Danbnw has been a State Reoresentative since- 1981 and pre.v&ly
represents D i s t k t 137in Houston. She is
a private practitioner, with einphasis on
criminal, domestic and agency law. She is
Vice-Chair, Cultural and Historical Resources Committee and a member of the
Criminal Jurisprudence and the Rides and
Rpsolutions Committees. She is also active
in the Women'sPolitical Caucus of Texas,
ofHarfis County and of the national organization. S4te was a delegate to the Democratic National Conventii in 1984. Debra
is aformer Democratic Executive Committee member and a precinct judge, Precinct
33. She was also a campaign organizer at
various levelsfor Stare Representative Ron
Waters, Mayor Fred Hofieinz, City Controller Leone1 Castillo and Mayor Kathy
Whitmire. Her other honors and activities
include: Member, T e a s Criminal Defense
Lawyers Association; Board ofDirectors,
University of Houston Alumni Association,
1985; named a "BestLegislator" Hoi~sto~i
City nragazine, 1981; former Member,
Board ofDirecfors, Harris Coratfy Crinlinal Lawyers Association.

as written.
Historically, the constitutionality of this

'The purpose of the provision of seetion 1054 of the Code of Civil Procedure is obvious. It will readily be
conceded that there is no activity
connected with and essential to the
preservation and maintenance of the
social fabric of greater importance
than that of the functioning of the
legislative department of a state. . . .
The members of that body, therefore, must give constant and uninterrupted attention to their duties as
such while it is in session Lest there
be either advertently or inadvertently
bad legislation put over or good laws
repealed, the effect of which would
necessarily be to work, for the time,
irreparable damage to the state. . .a
practicing lawyer deals with a
science involving the most abtrnse
learning, in its remedial and
procedural as well as its substantive
branch, and in conserving or
preserving, or protecting or defending the rights of 111s clients when
such rights are questioned in the
judicial tribunals, the demand for his
undivided attention to those causes
is as necessary or imperative as is the
demand upon him for like attention
while he is engaged in performing
the duties of a member of the Legislature."

We in the legislature suspend rules regularly. Sometimes we even take it upon ourselves to suspend the Constitution. Often
we suspend good sense. We have never yet

managed, however, to suspend the laws of
physics to enable us to he in two places at
the same time, especially in a state the size
of Texas.
Justice Brewster further observes, 'mat
interest would not be served as to members of the legal profession if it should appear that they will be forced to surrender
much of their law practice in exchange for
the meager compensation paid for service
as a member of the legislature."
Although the pay for legislators has increased since Justice Brewster's day, all
state senators and house members receive
$7200 per year. In The T e r n Lawyer on
January 12,1987, the judge in question is
quoted, 'They need to make up their minds
what they want to be, lawyers or legislators. They should think of those things
when they run for office." Since this judge
went from prosecutor to judicial appointment, he seems to have little sympathy for
those of us who work for a living representing clients in the private sector and
who hold elective office as a public
service.
In 1963, in Government Services Znsarance Undenv~itersv. Jones, the court ruled
that V.A.C.S. Art. 2168a, providing for
mandatory continuance of pending lawsuits
upon application of a member of the Legislature who was a party or an attorney for
a party, did not violate Article 2 of the
Constitution, relating to division of powers of government. Justice Norvell writes,
'The wording of the statute makes clear the
Legislative intent that the court in which
a statutory motion is filed shall have no discretion to grant or refuse the motion."
From time to time, some allegations of
abuse arises in the press. This is the case
with nearly any law. Justice Norvell ad.
dresses that issue as follows:
The statutory right or privilege of the
legislator is undoubtedly subject to
abuse, but so is the discretion of the
judge. It is primarily the responsibility of the respective branches of
government to curb abuses within
their particular spheres. In Sweeney
I . Jawis, Mr. Justice Wheeler
referred to the dictum of Lord Camden wherein "arbitrary discretion" in
a judicial officer was characterized
as being "the law of tyrants; always
unknown; different in different men;
casual; depending upon constitution,

temper, passion."

Attorney Bires noted that if need be, protective orders could he entered. The judge
Certainly, my belief is that there is no did not do so. David and I have cautioned
abuse in this case on the part of the Mr. Collier to avoid any contact with the
defense. After our last rounds of special alleged victim, and he has scrupulously
sessions in Austin, I recommenced work complied.
as co-counsel on a capital murder case in
At no point has the state met the requireHouston. This was October 6, 1986. On ments in Curly v. Ater as it adopts the
that same day David Bires asked me to Waites v. Sondock exception to the manserve with him on the Collier case. David datory applicatron of the legislative conand I have a long-standing working rela- tinuance statute. To do so would require
tionship, dating back to 1981. I finished that the state enter pleadings stating the
my capital murder casejust in time to have substantial rights that would be abridged
Christmas dinner, and turnedmy attention or destroyed by delay, and further detail
to the Collier c a s . Our Motion for Legis- facts or specifics of misconduct giving rise
lative Continuance was filed on December to such opposition. At the judge's hearing
23, 1986, which is, of course, more than sua spmte, witnesses dutifully stated their
10 days in advance of the trial date set on fear and loathing. On cross examination
they admitted that they had received no
January 5, 1987.
In the Order entered January 2, 1987, calls, no threats, no contact at all from Mr.
the judge not only denied the Motion for Collier.
The right of legislative continuance is a
Continuance, but also noted: 'The court
further does not allow Attorney Debra minor one and seldom used when comDanburg to become an attorney of record. pared to many. It is true that some inconThe attorney of record being David Bires." kniencc caomult liom dulaying thc trial
I agree with David Botsford, Chair of the of a rase for ;in additional Vew months. But
TCDLA Amicus Curiae Committee, when aren't those rare inconveniences of
he writes that the judge's ". . .arbitrary de- rescheduling a court docket insignificant
cision to '. . .not allow Attorney Debra when compared to such fundamental and
Danburg to become an attorney of record' pervasive principles as we have here? The
is hardly rational. . . ."Since my client has purpose of the statute incorporates two cripaid at least part of my fee, I am his law- tical public rights-the right of voters of
yer and cannot be dismissed from the case a district to elect whomever they choose
and the right to counsel for defendants who
by anyone but him.
I am very grateful for TCDLA's appear- require our commitment and active
ance amicus curiae in support of our client representation on their behalfs.
The Court of Criminal Appeals has isand such fundamental constitutional principles. Further, I'd like to add a note to sued a stay and set our Petition for Writ
your membership of a most surprising turn of Mandamus for oral argument on Wedof events. I have been pleased that such a nesday, March 18, 1987.
We are looking forward to the court's
variety of legislators have expressed
support in this case. Republicans and ruling. The judge in question campaigned
Democrats, trial lawyers and defense for office with billboards stating "Crime
attorneys, civil, family, and criminal on Sunday, Court on Monday, Prison on
practitioners have deluged me with well- Friday." We feel hopeful that the Court of
wishes. Many have said they'd have to re- Criminal Appeals will, in its wisdom, add
sign public service if the statuteis not up- Reversed on Wednesday, Mandated on
held. They have been informed of your Thursday.
organization's support and do appreciate
your concern.
Without attempting to get into the facts
VOICE ADVERTISERS
of the Collier case, it seems ironical that
while the judge cites Curly v. Ater to claim CDLP Drug Offenses Seminar. . . . . .23
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Recent Appellate
Victories for the Defense
- in Narcotics Cases
by Malinda Seymore and Mark Thielman

This article highlights recent victories of fines a dangerous drug as one not listed in
the criminal defense bar before the Texas the Penalty Groups of the Act, but inCourt of Criminal Appeals and the courts cludes:
of appeals. While this cannot be characterized as the best of times for lawyers
(2) Any drug or device which
challenging drug convictions, nevertheless,
bears or is required to bear the
appellate victories have occurred in several
legend: Caution: federal law prodiscrete areas. Among these areas are: 1)
hibits dispensing without prescripindictments; 2) probable cause; 3) suffition, or thelegend: Caution: federal
ciency of the evidence; and 4) affirmative
law restricts this drug to use by or
link. A final category will include miscelon the order of a licensed veterilaneous cases which defy categorization.
narian.'
The court held that when an indictment
Indictments
The most common problem leading to charges deLivery of a dangerous drug not
dismissal of an indictment in narcotics specifically named in section 2(a), like
cases seems to be some defect in the Lidocaine, the indictment must allege that
description of the controlled substance. In the drug hears the aforementioned cantionEr parre Smith,' the Court of Criminal ary legend? Since that allegation was abAppeals set aside a conviction and dis- sent in this case, the indictment failed to
missed an indictment on a post conviction charge an offense and was dismissed.
application for writ of habeas corpus. The
In Harrell v. State? the appellant was
indictment charged that the applicant convicted for eleven cases of obtaining a
". . .did then and there intentionally and controlled substanceby fraud. Eight of the
knowingly deliver by achmlly transferring cases involved the dmg dilaudid, and one
a dangerous drug, to wit: Lidocaine."'
involved the drug desoxyn. Neither drug
The Texas Controlled Substances Act de- is specifically listed in any of the various

schedules or penalty groups of controlled
substances contained in the Texas Controlled Substances Act.6 The court held that
the indictments were fundamentally defective bemuse they failed to allege why
dilaudid and desoxyn are controlled substances.
In Fewell v. State,' and Cotiteau v.
S r ~ t ethe
, ~ appellate courts dismissed indictments that alleged possession of cocaine with intent to deliver and delivery of
cocaine, respectively. In the iqdicfments,
on the dates alleged and proved, cocaine
was not specifically named in a penalty
group of the Controlled Substances Act.
Possession or delivery of cocaine, without
fnrther description, did not become an
offense until August 27, 1979. Conduct
which occurred prior to the effective date
of the amendment is governed by prior
law, which required an allegation of a
chemical description of cocaine (which did
appear in the statute), or some other allegations of why cocaine is a controlled substance.
In Dotmell v. S t ~ t ethe
, ~ State offered
into evidence that the appellant had pleaded

Molinda 2. Sevmore is a brietin~attorney witlt the~jrtl~~istricf
~ovrtqfA~~eols
in Dallas and an instructor in fhe Legal Assistant's Program at El Certtro Community
College, She is a gradwte of Baylor
University School of Law and of Rice
University.
Mark A. lltielman is a research affonzey
with the F@h Districr Court ofAppeals in
D a l h and an irtstrucror in the Legal Assistant'sProgram at El Centro Cornrmnity
College. He gmduatedfrom The Urtiversity of Taus School of Law in 1986. He
did his undergmduate work at Texas
Christian University.
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guilty and was on probation for the offense
of possession of narcotic paraphernalia.
The Stateargued that the evidence was admissible to refute the appellant's defense
of entrapment in this case of delivery of
marijuana. The court held that the evidence
was inadmissible on several grounds, including the ground that the information on
which the narcotics paraphernalia probation was based was fundamentally defective. Theinformation failed to allege every
element of the offense when it alleged that
the appellant did: "Unlawfully possess a
brown bottle with a plastic top that bad in
it a trace of controlled substancein Penalty
Group I, to wit: cocaine, with intent to use
it for administrationof the controlled substance." The statute in effect on the date
the appellant committed the offense
provided that a person committed an
offense if he possessed a "hypodermic
syringe. . .with intent to use it for administration of a controlled substance by subcutaneous injection in a human being.''
Because of the frequent amendments to
the Texas Controlled Substances Act, the
date on which the alleged offense occurred
is very important when reviewing an indictment. If the indictment does not allege
an act that was an offense at the time the
act occurred, the indictment is defective
and will be dismissed.

Probable Cause
"Probable Cause" includes all challenges
that stops, searches, arrests or detentions
lacked the sufficient level of suspicion to
justify the police action.
In Comer v. Stare, " appellant
challenged the probable cause to support
his arrest for possession of heroin. Appellant specifically challenged whether there
was sufficient reasonable suspicion to initiate an investigatory stop prior to his
arrest.
The arresting officers testified that they
observed appellant sitting in apickup truck
in the parking lot of a Fort Worth restaurant. The men were occupied with something on the seat between them. As the
offcers entered the parking lot, the truck
began to pull away. At this time, the
officers made the investigatory stop and
discovered heroin. The officers also testified that this particular area of town was
a high &me area.
In reversing, the court of criminal ap-

peals reasoned tbat an investigatory stop
must be based upon a reasonable suspicion
that some activity out of the ordinary occurred or is occurring. Theremust be some
suggestion to connect the detained person
with the unusual activitiy, and some indication that the activity is related to a crime.
These conclusions must be supported by
specific, articulable facts." In this case,
the only articulable facts which support an
unusual activity was that it was a high
crime area and that appellant attempted to
leave as the police approached. This was
insufficient. Since the detention was unlawful, the contraband recovered from the
search was inadmissible.
In Cassias v. Srate," a motion for rehearing before the court of criminal appeals, the appellant argued that the
affidavit in support of the search warrant
whereby the evidence against h i was obtained was insufficient. The test for probable cause to support the issuance of a
search warrant is whether the facts submitted to the magistrate are sufficient to justify
a conclusion that the object of the search
is probably on thepremises to be searched
at the time the warrant is issued.14 In affirming the conviction, the court of appeals
had relied upon the doctrine that a search
warrant must be read in a commonsense
manner. Reasonable inferences may be
drawn from the facts and circumstances
within it.I5
The information contained within the affidavit in this case was that a confidential
informant, a person "well known in the
eommunity, gainfully employed and
known to he reliable," had seen marijuana
and cocaine apparently in appellant's possession. The court of criminal appeals
questioned whether the assertions in the affidavitregarding the informant were sufficient to establish his reliability.16 They
assume, nonetheless, that the informant has
total trustworthiness. They fmd, however,
that the affidavit fails to connect the address with the drugs or the appellant. This
information therefore, was insufficient to
provide probable cause.
The affidavit, however, went further and
stated tbat surveillancehad been set up at
the described address. "Brick-type" packages were seen being carried into the
house. In addition, a criminal history check
showed a recent arrest for possession of
a dangerous drug. The court noted that the
affidavit did not detail who had been ar-

rested on possession. Even if it were confirmed tbat appellant had a previous drug
arrest, this fact did not provide probable
cause. The court tested the remainder of
the affidavit to see whether under a totality
of the circumstances test, the information
obtained through the surveillanceprovided
a substantial basis to support the magistrate's finding that a cautious man would
be warrantedin the belief that contraband
would presently be found on the
premises.I7 The court held that this test
was not met. The affidavit did not specify
at what address the surveillance tookplace.
The affidavit did not describe how the affiant knew that the brick-type packages
were marijuana. While it is true that an affiant is not required to dilineate his drug
identification expertise within the affidavit,'* some basis in affiant's experiences is required in order to lead the
magistrate to accept affiant's assessment of
the contents of brick-type packages.
Rickardson v. State,'g is distinguishable
on its facts. There, the affiant officer held
a baggy containing a green leafy plant suhstance procured from defendant's home,
while drafting the affidavit. Here, the affidavit had none of the common litanies
about cellophane wrappers, green leafy
substances or strong odors of marijuana.
Rather, there was merely the idenfification
of brick-type packages.
The court of appeals bad held that while
each factor alone would be insufficient to
support the issuance of a search warrant,
the cumulative import of all the allegations
contained was sufficient to justify the issuance of the warrant. The court of criminal appeals, however, rejected this
synergistic approach. They held that while
the four corners doctrine permits reasonable inferences from information set forth
within the affidavit, it does not permit
material information to be read into an affidavit which does not otherwise appear on
its face. For instance, while it may be permissible to presume reliab'ity of an informant by virtue of the detailed nature of the
information he supplies, the court may not
infer a connection between an observation
of appellant with contraband and the residence searched. Similarly, the court may
not infer tbat brick-type packages contain
marijuana. The facts and circumstances of
this affidavit, therefore, were held to be
too disjointed to warrant a person of
reasonable caution in the belief that matjjuMarch 1987 / VOICE for the Defense 29

ana would be found at the described address. The conviction was reversed.
In Meeks v. McCullough v. Statez0
(consolidated appeals), appellants
challenged the probable cause necessary to
justify a search of their vehicle. The car
was stopped at a law enforcement roadblock set up along U.S. Highway 90. The
purpose of the roadblock, the coordinating officer testified, was to "enforce all the
laws"-a cooperativeeffort among several
agencies to enforce traffic, drug, alcohol
and wildlife laws, among others. Defendant's car was pulledover. The off~cersacknowledged that they had no articulable
suspicion of a violation. They had no
specitic reason to believe that the driver
was unlicensed or the vehi'cle unregistered.
An officer approached and asked for a
driver's license. Investigating further, he
requested the right to search the trunk. It
was opened and marijuana was discovered.
The court of criminal appeals held that
Article 6687b $13 did not justify this
s t ~ p . The
~ ' statute, granting any peace
officer the power to detain a motor vehicle
operator in order to determine whether that
person has a valid driver's license, will
validate stops only to check licenses and
the fitness of the driver and the vehicle.
If the license check is not the sole purpose
for the detention, the detention is not
authorized?' Thus, "fishing expeditions"
cannot be validated merely by asking for
a driver's license it if is clear that the
license check is not the reason for the detention.
The court also held that the search was
not justified by the defendant's consent because that consent was not freely and
voluntarily given.23The prosecution has
the burden to show that consent was positive and unequivocal and that there was no
actual or implied coercion. Acquiescence
to a claim of lawful authority is insufficient
to discharge that burden.24Voluntariness
will be determined from a totality of the
circomstan~es?~
Since the stop was improper and the consent was involuntary,
the marijuana was inadmissible.
The court also found that, as to the passenger McCullougb, there was no affirmativelink between his status as apassenger
and the possession of the contraband.
(These issues will be discussed more fully
in the affirmative link section, supra.)
appellant
In Daniels v.
challenged the admissibility of drugs seized
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from him during an airport stop and
search. The court of criminal appeaIs held
that the reasonable suspicion did not exist
to support the detention. The court began
by noting that police officers are freeto
ask questions of their fellow citizens?' A
question does not invoke constitutional
safeguards. Reasonable suspicion is required when there is a detention, however
brief." In this ease, two Houston police
officers observed passengers deplaning
from Miami, a known source of narcotics.
They had no specific information on passengers. Two men, Daniels and Bogden,
amused their suspicions. Both men deplaned separately but their eyes met. They
looked around nervously in the concourse.
In the baggage area they talked and joked.
Appellant claimed a bag and they departed.
One officer approached appellant, identified himself and asked to question appellant. Appellant's driver's license identified
him as Thomas Daniels. He held two plane
tickets, one made out to G. Daniels and
one to S. Bogden. AppellantS nervousness
increased when the officer identified himself as a narcotics officer. The officer
asked to search appellant's luggage but informed him that he need not consent. Appellant did, however, and drugs were
found.
The court found that while no reasonable
suspicion existed prior to the original questioning by the officer, none was required
because no detention had occurred. Appellant should have felt free to walk away.
The court held, however, that appellant
was detained when the officer identified
himself as a narcotics officer on an investigation and asked for consent to search.
From the suspect's point of view, a
reasonableperson would not have believed
that be was free to leave."
Since appellant was detained, the officer
must demonstratehis reasonable suspicion
with articulable facts. Here, there was no
tip to originally arouse suspicion. The totality of the articulable facts, therefore,
were: 1) appellant deplaned separately
from Bogden although apparently travelling with him; 2) appellant appeared nervous in the concourse; 3) appellant arrived
on a flight from Miami; 4) appellant became more nervous when the officer identifiedhimself; 5) appellant's driver's license
identified h i as Thomas Daniels but his
tickct was in thc nanie of G . Daniels; and
6) nppcllant denied travelling with Bogden

but was carrying two plane tickets and the
officer had seen them together. r
The court examined each fact and found
that they were not sufficient to meet the
reasonable suspicion test. Nervousness
when confronted by a police officer, the
court has held, is as indicativeof innocence
as of guilt." The fact that someone is
travelling under an assumed name does not
give rise to a reasonable suspicion."
Since the officer had not yet questioned
Bogden and, therefore, did not know his
name, he could not match up the ticket
with the other man present. Appellant, furthermore, never denied knowing Bogden,
he only denied travelling with him. Thus,
while appellant's conduct or his answers
may have given rise to a reasonable suspicionthat somethimg out of the o d m a v had
occurred, it was not a reasonable ground
for concluding that the activity was criminaL3*Finally, the court disregarded any
argument that appellant consented to the
search. Any consent was fatally tainted by
the illegality of the stop.
The holding in this case may be a
response to the actions of an officer whose
suspicions were aroused by an arriving
flight from Miami. In, perhaps, a resultoriented analysis, the court breaks the testimony for reasonable suspicion down into
each separate fact and then demonstrates
how that fact alone is insufficient. Taken
literally, this may present an almost insurmountable requirement for law enforcement. In another case, a totality of the
circumstances analysis may fmd favor with
the court.
In Eisenharrer v. Stnte," heard on remand from the court of criminal appeals,
an officer received an anonymous tip that
appellant would depart from Houston for
Miami. He would return later that day with
cocaine. Thetip provided a description of
appellant. The police officer ascertained
that appellant was booked to fly to and
from Miami that day. Upon appellant's
return, the officer approached him at the
airport, identified himself and asked to see
appellant's ticket and identification. Appellant became visibly nervous when the
officer advised him that the police believed
him to be in possession of cocaine.
The officer requested permission to
search appellant and his luggage. Three
other officers joined the gmup, backing the
appellant into a phone cubicle. His luggage
was then searched but no drugs were

found. One officer told appellant to "give
it up," because he was "caught." Appellant
Pesponded by surrenderinghis jacket. The
pockets contained cocaine.
The court found that appellant's arrest
was without probable cause. No evidence
was introduced to establish how the informant had obtained his information, or to
establish the informant's credibility. The
standards for a warrantless search or arrest are at least as stringent as those for
the issuance of a warrant." While an
anonymous tip may justify an investigation, it is never sufficient to validate a warrantless search." In this case, the
evidence was insufficient to provide probable cause.
Additionally, the court noted that appellants nervousness did not provide the pmbable cause for his arrest.36 Furthermore,
the appellant's actions, including handimg
over the jacket, did not serve as consent
to the search. As has been noted, consent
must be free and voluntary, considering the
totality of the circumstances. This consent
is vitiated if granted only in response to a
claim of lawful authority?' In Eisenhauer, appellant, surrounded by four
police officers, was asked repeatedly
where thecocaine was hidden. The police
searched his bag without any affirmative
manifestation of his consent. One officer
told appellant to "give it up" because he had
been "caught." Although appellant was informed at one point that he need not consent, that he could force the police to obtain
a warrant, this fact was overborne by the
totality of the circumstances. Appellant,
the court held, acquiesced to lawful authority and complied with an unequivocal demand. The court, therefore, reversed and
rendered.
In another airport case, Girty v.
Sta~e,~'
appellant challenged the validity
of a custodial stop and her subsequent
search and detention. Appellant was questioned at Hobby Airport by narcotics
off~cersbecause she fit the profile of a drug
courier. She answered several questions,
lied several times to the officer and appeared very nervous. As appellant began
to leave, the officer identified himself as
a narcotics officer, grabbed appellant by
the arm and asked her if she would continue the investigation inside the terminal
building. Once inside, appellant consented
to a search of her luggage and body. These
revealed sixteen baggies containing

hydromorphone.
The court in reversing this conviction
held that an investigatory stop must be
based upon reasonable suspicion. This intrusion must be temporary and last no
longer than is necessary to effectuate the
purpose of the stop. In order to detain the
appellant further, the police officer needed
either her consent or probable cause to arrest." The court held that the drug c o w
ier profde alone IS of no legal significance
in the determination of reasonable suspicion necessary for detention." Regardless
of whether the stop was justified by
reasonable suspicion, the court found that
appellant was in custody when the officer
grabbed her arm. Her consent, therefore,
was not freely and voluntarily given. Similarly, the subsequent search and detention
was void of probable cause. The hydromorphone was suppressed as the fruit of
an illegal detention.
In Kann v. State,4' appellant was convicted of possession of codeine and marijuana. On appeal, she claimed that the trial
court erred by f d m g to suppress evidence
seized pursuant to an illegal search. The
court found that the search violated the
Texas Constitution,@ and reversed the
conviction.
In this case, the Richardson police
received a tip that marijuana was growing
behind a town house. The investigating
officer identified the home as belonging to
appellant. The officer identified the address. She drove there but was unable to
view the back yard because of a woodenfence. The police officer walked through
appellant's carport to the fence and peered
through a hole. She was able to recognize
marijuana plants. From this investigation
a warrant was issued and the property was
searched.
Appellant contends that the officer
lacked probable cause to justify a search
warrant prior to peeking through the fence.
The court agreed. All that was available
to provide probable cause was an anonymous tip. Appellant argued, furthermore,
that the police action of walking through
the carport was an illegal search. The
court, again, agreed.
The judges began their analysis by
notingthat while the Texas Constitution is
construed in harmony with the Fourth
Amendment, the state courts are free to reject federal holdings so long as state action
does not fall below minimum federal stan-

dards." The court then held that appellant
had a constitutional right to be free from
intrusion in her carport. They found that
she had an expectation of privacy.* The
court went on to fmd this expectation of
privacy to be reasonable, relying on the
distinction between an open field and a curtilage."' While the precise scope of the
curtilage is difficult to establish it does inelude the carport. The curtilage warrants
the same Fourth Amendment protections
as those that attach to the home." The
officer invaded the appellant's curtilage
without probable cause. No exigent circumstances were present to justify the invasion. The court held that the officer's
search violated article one, section nine of
the Texas Conslihltion. The evidence,
therefore, was found inadmrssible.
In a concurring opinion, one judge suggested that thegood faith exception found
in Fourth Amendment law would not
necessarily validate the search." This
court found, nonetheless, that the case was
decidedpurelyunder Texas law and, therefore, an analysis of United States v. Leon
was unnecessary. Thejudge found no foreshadowing of theLeon rule in Texas cases.
In Cerna v. Sta~e,~'the appellant
challenged his arrest and search under the
rule that a search or seizure of a person
must be supported by probable cause particularized with respect to that person."
The police bad obtained a search warrant
for a particular premises. Appellant was
not mentioned in the warrant or affidavit.
Upon execution of the warrant, police
found several people in and around the
house, among them appellant. He was
searched thoroughly and heroin was found
in his possession.
The State conceded that the arrest and
search of appellant was not constitutionally permissible under Lippert v. State."
In Lipperf, the court of criminal appeals
extended the analysis of Ybarra v. State to
Texas. In Centa, however, the State contended that Lipperf did not apply because
the search in question occurred before
February 1, 1984.51It argued this under
the rule that new constitutional doctrine
which do not relate to the integrity of the
fact fmding yocess will be applied
prospectively.'
The court ruled, however, that Lippert
was not a new doctrine but rather an application of Ybarra. Although both the
connmued on page 32
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Daniel GONZ-,
No. 890-85 -- Arson Conviction Affirmed: On
State's
PDR
-- Opinion by Judge Clinton; Judges Onion and
Teague dissent; Judge White not. participating; 1/28/87
Note:

C/A Opinion at 695 S.W.2d 81

I ND l CTMENT
-- NO FUNDAMENTAL DEFECT FOR ARSON INDICTMENT'S
FAILURE TO ALLEGE THAT SAN ANTONIO WAS AN INCORPORATEDCITY: One
of the elements of arson under Sec. 28.02(a)(l) P.C. is that the
actor knows his conduct "is within the limits of an incorporated
city or town." Here St alleged that D set fire to a habitation
"generally located in the 4000 block of Centralia Street, knowing
that it was within the City of San Antonio." There was no allegation that. San Antonio was an incorporated city.
TCA had never recognized the evidentiary predicate to
judicial knowledge of the fact of incorporation of a Home Rule
city.
In fact in Vasquez [665//484 (1984)l TCA noted that C/A
should not have taken judicial notice that Three Rivers was an
incorporated city or town.
HELD :
Vasguez disapproved with
respect to spec i a 1 l Y charterd c i t i es, towns and home rul e cities.
JUDICIAL NOTICE -- NO NEED TO PLEAD FACTS WHICH ARE SUSCEPTIBLE
TO PROOF BY JUDICIAL NOTICE:
Art. 21.18 C.C.P. states that
matters of which judicial notice is taken need not be stated in
indictment.
D argued here that Art.
21.18 was inapplicable
because there was no predicate laid in t/c showing that a Home
Rule charter was ever filed with the city secretary or Secretary
of State as required by Arts. 1173 and 1174. V.A.C.S.
HELD:
Incorporation of the city of San Antonio was susceptible to
judicial notice.
TCA has never recognized civil law requirement
SDR-1 VOICE for the Defense /March 1987

of evidentiary predicate to judicial notice of the charter of a
Home Rule city. Focus here is on existence of charter, not its
terms.
Therefore, omission of the fact of incorporation was not
fatal to the indictment. Judicial notice could be used to establish the fact thus obviating need to allege that fact under Art.
21.18.
CAUTION:

Failure to lay predicate for judicial notice
in trial court might give rise to claim of
trial error or insufficiency of evidence on
appea 1

.

Ex parte Wanda MAY, No. 113-85 -Opinion by Judge Clinton; 2/4/87

Pretrial Writ Relief Granted:

Note: C/A Opinion at 682 S.W.2d 326.
DOUBLE JEOPARDY -- CONVICTION FOR INVOLUNTARY MANSLAUGHTER BARS
D.W.I. PROSECUTION
-- BLOCKBURGER IS NOT THE SOLE TEST FOR
JEOPARDY CLAIMS:
Prior to trial D sought to have pending D.W.I.
prosecution dismissed because she had been convicted already of
the involuntary manslaughter arising out of same automible
accident.
C/A relied solely on Ex parte McWilliams, 634 S.W.2d 815 and
did not consider either:
(1)
allegations in the respective
( 2 ) extent to which issues already
charging instruments or
resolved in involuntary manslaughter trial would be relitigated
In the D.W.I. prosecution.
TCA recognizes that Blockburger is a rule of statutory
construction, and that other double jeopardy considerations may
become pertinent in a given case.
TCA favorably cited the 5th
Cfr.'s understanding of such "other applicable aspectCs1 of
jeopardy" In the recent decision of Davis v.Herring, 800 F.2d 513
(1986) at 518:
"Successive prosecutions [as dlstinguished
from multiple punishments at a single trial1
will be barred in some circumstances where the
second prosecution requires the relitigation
of factual issues already resolved by the
first."
HELD:
D entitled to jeopardy relief.
TCA will adhere to
McWilliams to the extent it abandoned carving doctrine. However.
McWilliams should not be read as adopting Blockburqer as SOLE
test for determining jeopardy where an act or transaction
violates 2 separate and distinct statutes.
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See Also:

Frank January.
No.
-- ' State's
Opinlon
language of CA at 695
2, line 2 to end, and

832-85.
Per
Curiam
PDR; 2/4/97, adopting
S.W.2d 215, 220, Col.
also relying on

--.

Patrick O'Neil Kelly, No. 439-85 -- Order Revoking Probation
Upheld
-- On D's PDR and TCA's own Motion: Opinion by Judge
Teague; Concurring and dissenting 0p.inion by Judge Onion, joined
by Judge McCormick; Concurring and Dissenting Opinion by Judge
Clinton, joined by Judge Miller; 2/4/87
Note:

C/A Opinion at 686 S.W.2d

742.

DALLAS COUNTY MAGISTRATES' ACT CONSTITUTIONAL: Although there is
some division among TCA regarding which constitutional provisions
apply to the creation of the district court at issue C194th.
Dallas County], Court agrees that Legislature had power to
authorize creation of magistrates to assist functioning of
courts. This is not a prohibited "special or local law" because
the business conducted by that court is in the interest of the
State of Texas.
GENERAL "REFERRAL" ORDER PROPER:
Majority reaffirms decision in
Ex parte Stacey. 709 S.W.2d 185 that a general referral order is
proper and that the order need not name a particular magistrate,
nor must there be a separate order for each case.

James Lee PRESTON, No. 1277-85 -- Conspiracy to Deliver Cocaine
-- On D's PDR: Opinion by Judge W.C.
Conviction Affirmed
~ a v i s ;2/4/87
CONSTITUTIONALITY OF STATUTE -- RELIEF CAN NO LONGER BE GRANTED
ON CLAIM OF CAPTION DEFECT:
TCA reaffirms its decision in
Baaaett, [1/14/871 that TCA no longer has power to declare an act
of the legislature unconstitutional due to the insufficiency of
its caption.
[NOTE:
Art. 111, Sec. 35 of the Texas Constitution was amended in the general election held 11/4/86.]

John L . REICHENEAU,
2/4/87
APPEALS

--

No.

131-86 --

PDR Refused:

PRESERVATION OF SUFFICIENCY CLAIM
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Per

Curiam,

-- PRECEDENTIAL

I

I

I

VALUE OF REFUSAL OF DISCRETIONARY REVIEW:
Panel majority of San
Antonio CA held that before D could question sufficiency of
evidence on appeal, it was incumbent for D to file a motion for
instructed verdict or some similar pleading with t/c to preserve
error.
Although TCA refused PDR, it noted that such refusal "is
not to be taken as an approval of the reasoning or the decision
of the Court of Appeals on this ground of error."
See Also.

Milton Earl CLAY. No. 272-86 -- PDR refused;
Opinion by Judge White; 2/4/87: Once again
review was refused.
TCA agreed with San
Antonio CA that none of the 3 grounds for
review required reversal but warned that in
every case where PDR is refused, "this
refusal does not constitute endorsement or
adoption of the reasoning employed by the
CA "

.

Ramon MONTES.
No. 232-86
-- Official Misconduct Conviction
-- On D's PDR; Opinion by Judge W.C. Davis; Judges
Affirmed
Onion and Duncan dissent; Dissenting Opinion by Judge Clinton,
joined by Judge Teague; 2/4/87
JURY INSTRUCTIONS -- NO HARM HERE IN CHARGING ON LAW OF PARTIES
EVEN THOUGH NOT SUPPORTED BY EVIDENCE: D was charged with
check
official misconduct arising from delivery of cashier's
belonging to government to a wrecker service.
Jury was charged.
over objection, that it could convict D as principal or party.
During argument D.A. argued that although evidence did not show
who physically delivered check, it was obviously delivered by
someone -- thus, either D "delivered" when he restrictively
endorsed it to wrecker company, or someone else delivered and D
guilty as party since he endorsed.
D argued that there was no
evidence who delivered check and St wanted party instruction
because of' lack of evidence.
Trial record did not reveal
evidence of anyone other than D participating in offense.
However,
HELD:
Inclusion of law of parties was error.
error was harmless because "even if the jury convicted appellant
under a theory that he was a party, they had to do so by the same
acts which supports his conviction as a principal", i.e., both
endorsing the check to the wrecker service and agreeing to give
the check to the wrecker service constitute guilt as a principal.
DISSENTING OPINION: Majority used negative eliminiation
until only D was left as suspect.
Because 5-judge
majority rules out theory that D acted as party, what
evidence of delivery by D himself supports guilt to
obviate harm from charge?
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Rueben-Cantu. No. 69.530 -- Capital Murder Conviction Affirmed
-- Opinion by Judge W.C. Davis: Judges Clinton. Miller and Duncan
concur in result; 2/4/87
IDENTITY -- REPEATED USE OF D'S PHOTOGRAPH IN DIFFERENT ARRAYS
WAS A SUGGESTIVE PROCEDURE BUT DID NOT CREATE SUBSTANTIAL LIKELIHOOD OF MISIDENTIFICATION UNDER THE FACTS:
Witness was shown
Each array
photo arrays on December 16, March 2 and 3rd.
contained photographs of D, and the last two arrays were the
same. A earlier array had contained no photo of D. All officers
who showed witness photographs characterized his reaction as one
of recognftion of D and fear to identify him.
Once witness did
identify, he testified both to his fear and said he also
recognized D because he had seen him before In the neighborhood
and also saw him in adequate lighting for several minutes during
the robbery-murder.
TCA adopted a totality approach. Although the procedure was
suggestive, in some cases repeated showfngs may be necessary when
Here
fear is a factor, especially where D is not in custody.
witness's
testimony was unwavering that he knew D by sight and
had ample opportunity to view him the night of shooting.
TRIAL EXPERIMENTS -- ABUSE OF DISCRETION TEST:
D complained
that t/c refused to allow him to perform an experiment or
-- D sought to simulate
demonstration concerning lighting
lighting in room where murder occurred.
Witness had testified
room was lighted by a lamp with either a 60 or 75 watt bulb. T/C
did not allow because the height of the walls, width of room and
even color of walls were dlfferent from room where murder took
placed
and all these condititions would affect degree
of
illumination.
HELD:
To be admissible, experiment must be conducted under
condititions which are similar [but NOT identical] to event to be
duplicated.
Appellate review limited to whether t/c abused
discretion.
Here experiment was not substantially similar to
actual event.
[Note:
D's trial counsel had asserted it would
be "virtually impossible" for St to create scene when it
attempted to use diffferent wattage: D cited difference in
windows, height and width of walls, wall color.]

-- D NOT ENTITLED TO TESTIFY FOR LIMITED
SELF INCRIMINATION
PURPOSE: Here D sought to testify for limited purpose of rebutting evidence of extraneous offense at punishment phase of
capital murder trial.
D claimed he should not be required to
relinquish this right agalnst self-incrimination. T/C overruled
and stated that if D tesified, he would be subject to same rules
as any other witness.
HELD: TCA acknowledges D has very difficult choice to make:
"should he waive his right against self-incrimination on all
relevant issues, knowing some unfavorable evidence might result
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from cross-examination; or should he retain that right and yet
not put his version of some aspect of the case before the jury."
However, this difficult decision does not impose an impermissible
burden upon the exercisk of 5th Amendment rights.

69. 6 3 9 ~-~Capi.tal
M u r d e r Convjct~On
Perry_Keeton. No,-- Opinion by Judge Miller; Judges Clinton and
Reformed
McCormick concur in result; Judges W.C. Davis and White dissent;
Judge Teague dissents in part; 2/4/87

CAPITAL MURDER -- INSUFFICIENT EVIDENCE ON SPECIAL ISSUE NUMBER
TWO THAT D WOULD COMMIT CRIMINAL ACTS OF VIOLENCE IN FUTURE WHICH
Facts of
WOULD CONSTITUTE A CONTINUING THREAT TO SOCIETY:
offense: 0 entered grocery, wearing green army jacket, and asked
clerk if store carred fly spray. Clerk and owner directed him to
spray.display area.
D turned as though to go there, then turned
back, took a step, and fired gun at clerk.
When clerk fell to
ground, D fired at store owner. D then went behind cash register
and went through tterns on shelf under register, retrieving 2nd
gun and victim's purses.
D left. Shortly thereafter, D walked
back into store and asked what happened. He then turned and ran.
Officer saw D running from store; when D saw officer D approached
and told officer that there were 2 men in store and something Was
wrong. D ran when officer went to investigateD's story at trial was that his* car had broken down and that
the robbery-shooting had been committed by the man who gave him a
ride.
Evidence showed robbery occurred in the dark early a.m.
hours and that assailant entered store armed.
At punishment phase St established that D had received
probation for possession of marijuana and that probation had been
revoked because D had not been cooperative with this probation
officer. D put on no evidence on his behalf at punishment.
HELD: Every murder committed in the course of robbery is in
some way cold-blooded and senseless.
However, each such murder
does not merit the death penalty.
Although facts of case show
that D acted in a violent and aberrant way, evidence insufficient
to show he would be continuing threat.
TCA discussed at length
-- here
cases of insufficient evidence on Special Issue Two
there was no psychiatric evidence, nor character evidence, nor
evidence that D had committed violent acts in the past.

-- D FAILED TO MEET BURDEN OF ESTABLISHING
BATSON V. KENTUCKY
INFERENCE THAT D.A. USED STRIKES ON RACIAL GROUNDS: D presented
4411 (U.S., April
a claim under Batson v. Kentucky. 54 U.S.L.W.
29, 1986). At trial D.A. used peremptory challenges against
three members of black race; each time D's attorney objected on
grounds of race. A fourth black venireman served on jury.
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HELD:
Although D showed he was member of class and there
was exclusion, he did not show that exclusion was based on racial
grounds -- i.e., one venire member testified D was "kind of like
in the family" and another had vacillated in his position on
capital punishment and the State's burden of proof.
However,
concerning the third struck black venireman, TCA wrote:
"The third black venireman questioned was
Tommy
Crosby.
He
stated that he
was
religious, then indicated that he
could
follow the law, consider the evidence against
the appellant, and hold the State to its
burden of proof beyond a reasonable doubt.
Although there
nothing in the record
show that this prospective juror was
unqualified, there & nothing in the record
sunaest that he was struck solely on account
of his race."
TCA cited D's failure to present additional information to t/c
Concerning
"pattern" of strikes against black jurors or
statements and questions by D.A. during voir dire which would
support an inference of discriminatory purpose.
Also, fact that
black served on jury "is certainly a factor militating against
appellant's claim that the prosecutor exercised his challenges
based only upon racial grounds."

Ex parte Willie E.Wilson,
No. 69,706 -- Post Conviction Writ
Relief Granted -- Opinion by Judge W.C. Davis; Judges Onion,
McCormick and White concur in result; 2/4/87
INEFFECTIVE ASSISTANCE OF COUNSEL -- FAILURE TO ADVISE D OF
PLEA BARGAIN OFFER:
Facts:
D.A. offered D's attorney 13 years
confinement in exchange for guilty plea.
D.A. testified that
attorney refused the offer "offhand" because he believed he
could win the case.
D's attorney could not recall at writ
hearing whether or not D.A. had ever made offer and did not
recall telling D of such offer. D.A. had written notes of offer.
D testified that he was indicted for theft under the mandatory
life
enhancement provisions of Section 12.42(d)
(pre-1983
amendment) and that he would have accepted plea offer if he had
known about it.
D only learned of 13 year offer during 1985
conversation with prosecutor.
TCA discussed standards of ABA, Texas State Bar Code of
Professional
Responsibility,
"The Defense Functionw cited
favorably in Strickland v.Washington (104 5-Ct. 2052) and caselaw
of other jurisdictions.
HELD:
Failure to inform client of
State's
plea bargain offer
was error and falls below an
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objective standard
of reasonableness.
D suffered prejudice
because if he had been informed there would have been a different
result. Thus, D was denied effective assistance of counsel.

Ex ~ a r t eDavid Shaw, No. 69,708 -- Post Conviction Writ Re1
Granted -- Opinion by Judge Onion; 2/4/87
AFFIRMATIVE FINDINGS -- T/C MAY NOT ENTER AFFIRMATIVE FINDING
UPON REVOCATION OF PROBATION AFTER D HAD RECEIVED PROBATION FOR
GUILTY PLEA TO REDUCED OFFENSE OF ROBBERY:
At time of plea
offense was reduced to robbery to which D entered plea of guilty
and was placed on 10 years probation with fine. No affirmative
finding of deadly weapon was made or entered in judgment. [Note:
If it had been otherwise, no probation could have been legally
granted.]
Four years later probation revoked.
Sentence was
imposed and in final order, t/c checked "yes" to question about
use of deadly weapon.
HELD:
T/C forwent affirmative finding as to deadly weapon
at time of guilty plea when granted D probation.

Samuel Douglas West,
No, 067-84 -- St's PDR Refused
Curiam, Concurring Opinion by Judge Teague, 2/11/87

-- Per

Michael Esparza Domanski.
No. 755-83 -- D's PDR Refused
Per Curiam, Concurring Opinion by Judge Teague, 2/11/87

--

PETITIONS FOR DISCRETIONARY REVIEW -- TIME CALCULATIONS: HELD:
Fact that 16th day after delivery of opinion falls on Saturday
does not extend "final ruling" of C/A to end of next non
weekend/holiday day for purposes of calculating PDR due date.
TCA had granted review for both State and defense -- both cases
were refused as untimely filed and prior opinions withdrawn.
PRACTICE GUIDE:

This should not be problem under new
Tex.R.App.P.
Rule 202 (b) because now
computation of 30 day due date begins
directly from day C/A's
decision is
9/1/86, the
entered.
Effective
concept of "final rul ing" on C/A
for
opinion
is
not
re l evant
computation of PDR due date.
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Recent Reversals
contiwed front page 31

police and the trial judge were following
accepted Texas procedure, the pronouncements of the U.S. Supreme Court and the
Texas Court of Criminal Appeals forced
them to overturn this search. Thus, thearrest and search cannot be justified unless
the officer had probable cause independent
of the warrant. Here, the court could find
none. The case was reversed and
remanded.
Conner v. State" was a similar Ybarra
case. Appellant challenged the trial court's
overruling of his pretrial motions to suppress. He argued that the State lacked the
sufficient cause to justify a search.
The record indicated that the police approached the home of Greg Benson to execute a search warrant. As they arrived,
appellant, who was walking out the front
door, ran back into the house and slammed
the door. The police entered and found appellant seated on the couch. He was
searched and cocaine was uncoverd.
This court relied upon Lippert v. State.
A warrant to search premises does not carry with it the right to search persons not
directly associated with thosepremises. In
order to justify such a search, there must
be independent factors, other than presence, trying the person to unlawful activities.
The court found that retreating from
seven armed police officers was not conduct so extraordinary as to indicate criminal behavior. The State had no evidence
that appellant was seeking to aid Benson
in escaning. The court found, furthermore,
no proof of attempted flight since appellant was discovered seated on the couch.
There'was, therefore, no independent factors to tie appellant to theunlawful activity.
The Statemade no attempt to justify this
as a valid Terry risk. Since the State could
not meet the Lippert requirements for a
search of a third party, the trial court erred
in admitting the evidence seized.
In a companion case to the previous
Conner v. State. the court upheld appellant's challenge to an unlawful frisk.
Police received a tip that appellant had
just sold Dilaudid at a specific address.
They drove to that address, approached appellant and frisked him. A small pistol was
found. The police took appellant to the
police station. There, they discovered
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methamphetamine.
The Stateargued that this procedure was
a legitimate stop and frisk. It argues that
the informant's tip, appellant's recent drug
arrest," and the known drug activity in
the area justified the action. The court
held, however, that the tip was unsupportedby any indiciaofreliability. Theofficers
could not testify that they saw appellant act
suspiciously as they approached. An
officer, furthermore, may not stop for investigation any person he knows to have
once been engaged in criminal activities?'
Finally, a person's constitutional right to
be free from forcible detention is not
diminished by his location in a high crime
area. The court held, therefore, that the
Terry stop was not justified. The conviction was reversed.
In Carrel1 v. State,% appellant was convicted of felony possession of marijuana.
On appeal he complained that the trial
court erred by failing to suppress the
marijuana seized pursuant to a warrant issued without probable cause.
The Weatherford police had received an
anonymous tip claiming appellant possessed 15 pounds of marijuana. He was located in room 105 of the RanchouseMotel.
Surveillance revealed that appellant was
registered in room 105. In addition, the
police reported that appellant's vehicle and
another car pulled in front of the room.
Two people exited appellant's car and entered the room. The affidavit contained this
information, a warrant was issued and the
room was searched.
Calling this neither a "doubtful or marginal case," the court held that nothing in
the affidavit showed the informant to be
reliable. There was neither a past history
of good tips nor a detailed foundation for
her information. Thepolicecorroboration,
furthermore, revealed only non-detailed,
innocent activity. The warrant was improper. The court reversed the conviction.
In Miller v.
a miscellaneous
warrant case, appellant challenged the validity of the search warrant because it
lacked the signature of the magistrate issuing it. The search warrant was printed
on the back side of the affidavit in support
of the warrant. The affidavit was signed
by the magistrate in his capacity of an
officer authorized to administer an oath.
He did not sign for the purpose of validating the search warrant.
The court held that the statute specify-

ing the warrant requirements5' required
that it be dated and signed by the magistrate. Since the signature was a requirement for the validity of a warrant, its
absence could not he excused as a technicality. Failure of a technicality would not
render a warrant fatally defective." Since
the statute requires a signature and this
warrant was lacking otie, it was deficient.
The evidence obtained through the search
conductedpursuant to that warrant should
have been suppressed.
The State argued that the good faith exception should apply." The good faith exception, however, dependsuponobjective
good faith reliance by the police on a
magistrate's probable cause determination
which is later found to be erroneous. This
exception to the exclusionary rule,
however, is subject to several exceptions.
One of these is if the warrant is facially
deficient-i.e., failing to particularize the
place to be searched or the things to be
seized-that the executing officers cannot
reasonably presume it to be valid.MThis
requirement of particularity is contained
within the statutory requirements for a
search warrant. In line, therefore, with the
Leon analysis, the court held that the good
faith exception was inapplicable to the facts
of this case. The case, therefore, was
reversed and remanded.

Sufficiency of the Evidence
In a few cases, the courts have held that
the evidence was insufficient to convict the
defendant. This excludes cases where a
motion to suppress eliminated certain evidence. Cases turning on a failure to
demonstrate an affirmative link, a particular subset of sufficiency, will be treated
in the next section.
In Douglas v.
the appellant
challenged his conviction of delivery of a
controlled substance by offering to sell
methaqualone. The defendant offered to
sell 1,000 tablets to undercover officers.
The officers paid $3,000 and received
tablets which resembled methaquolone. In
fact, the pills were antihistamine.
Under the Texas Controlled Substance
Act,62an offer to sell may be delivery and
constitute an offense if the offer is corroborated by a person other than the offeree or
by evidence other than the offeree's
statement.
Because the pills were not controlled

substance and because no one other than
the undercover officers heard the offer,
there was insufficient corroboration to
meet the statutory requirements. The court
held that the presence of the counterfeit
pills only corroborates an intent to defraud
the officers. Without proof of possession
of genuine methaqualone, neither defendant's presence at the scene nor his antihistamines were sufficient to affirm the
conviction. The case was reversed.
Westbrook v.
was an appeal
from a charge of attempted aggravated
manufacture of amphetamines. He argued
tbat the two accomplice witnesses lacked
suficient
corroboration and, therefore, the
evidence was insufficient to support the
conviction.
The Code of Criminal Procedure requires that a conviction may not be based
upon accomplice testimony unless that testimony is corroborated by other evidence
which tends to connect the defendant with
the o f f e n ~ e The
. ~ test used to measure
sufficiency of corroboration is to eliminate
the accomplice's testimony and then see if
the remainder of the evidence tends to connect the accused with the offen~e.~'
While
corroborative evidence need not be sufficient in itself to establish guilt," it must
do more than point the finger towards the
acc~sed.~'
Pinally, the testimony of one
accomplice cannot be used to corroborate
that of another.*
In this case, when the accomplice testimony was removed, there was'no evidence linking the defendant to the drug
laboratory, the chemicals or the drug
paraphenalia. While Westbrook was at the
laboratory site along with the two accomplice witnesses when the police arrived,
there was no evidence of his flight. Mere
presence at the scene is in~ufficient.~
The
case was reversed.

Affirmative Link
In an unlawful possession of a controlled
substance case, the State must prove that
the accused exercised care, control and
management over the ~ o n t r a b a n d The
.~
control need not be exclusive, hut can be
jointly exercised with one or more persons.'' However, when an accused is not
in exclusive possession of the place where
the contraband is found, it cannot be concluded tbat the accused had knowledge of
or control over the contraband unless there

are additional independent facts and circumstances which affirmatively link the
accused to the ~ o n t r a b a n d Some
.~
relevant facts wbichmay affirmatively linkthe
accused to the contraband mav include
pmof that: 1) the appellant was;nder the
influence of the controlled substance; 2)
the appellant was found in close proximity
to the contraband; 3) the controlled substance was in plain view; 4) the appellant's
fingerprints were on the contraband; 5) the
appellant made furtive gestures or attempted to flee; and 6 ) witnesses gave conflicting or incriminating statements regarding
the appellant's participation."
In Cude v. Stme," undercover police
officers purchased amytal from the appellant at a certain apartment. When the police
searched the apartment three hours later,
they found six capsules of oxymorphone
in a refrigerator in the kitchen. The appellant was charged with possession of the
oxymorphone but not for the sale of the
amytal. The court of criminal appeals
found the following testimony of a police
officer insufficient to link appellant to the
place the contraband was found: "it appeared that [appellant] was in control of
the premises at that time" and "I got the
imp&on [thcotherperson presc~l(at thc
arrest1 was visiting." The insufficiencyof
the evidence was not cured by testimony
of a Texas Department of Corrections employee that appellant told him he stayed in
that apartment, when no specific point in
time for his residence there was mentioned.
The court pointed out the following deficiencies in the affirmative link testimony:
1) someone other than the accused leased
the premises; 2) the oxymorphone was not
found on the person of the appellant; 3) no
evidence of clothing or other property of
the appellant found at the apartment was
presented. The testimony of the police
officer, according to the court, was pure
speculation that created no more than a
suspicion that the appellant could have
been in joint or exclusive possession of the
premises. Instead, the evidence was clear
and conclusive that the appellant was only
a visiting guest. The mere presence of appellant, at a residence not his own, does
not constitute control over any contraband
that is found there.
an appelAgain in C a n p s v.
late court found that appellants were not
linked to the home in which the contraband

was found. The evidence failed to show
that any one person had exclusive control
or possession of the mobile home where
marijuana was found, so the State had to
oresent additional evidence to establish an
affirmativelink between the appellants and
the c0ntraband.7~The State attempted to
link one of the appellants to the bedroom
in which the marijuana was found, with the
arresting officer's testimony that the
bedroom contained the clothing of a
teenager. The wurt found that the State
had failed to prove that the clothing belonged to the appellant, that he was the
only teenager who lived at the house, or
tbat he even lived there. The court also
found that the State failed to link tbeother
appellant to a bedroom apparently occupied by a man and woman. The police
officer testified that he concluded the couple lived in the bedroom because of "cloihing and other items in the room." The court
further stated that even if the appellant
were linked to the bedrwm shared with his
wife, the State needed to establish that he
and not his wife alone had control of the
contraband. While he might have known
of the presence of contraband in his shared
bedroom, the mere presence of appellant
;it the scene of an offcnsc or even knowlcdgc of ;in offcnsc docs not make him a
party to joint possession?'
As in Czide, the court pointed out deficiencies in the State'sproof: I) no evidence
of who owned the property or who paid
the utilities bills; 2) no evidence that appellants attempted to flee or conceal substances from officers; 3) no evidence that
appellants were under the influence of narcotics when arrested; 4) no evidence that
they actually possessed any drugs on their
persons; 5) no evidence of incriminating
statements; 6) no evidence tbat any marijuana had been recently smoked; and 7) the
appellants were not even inside themobile
home when the search warrant was executed. The police officer's testimony that the
mobile home was the Campos' residence,
that he had seen appellants there on four
to six occasions, and that a live potted
marijuana plant was discovered outside the
trailer was not sufficient to establish the
necessary affirmative link.
Where contraband was found in a sock
inside the pocket of a coat hanging on a
wall in the tailor shop where appellant
worked, the apeUate court held that the evidence was insufficient to link him to the
~~
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controlled substance. In CaldweN v.
State,'* the court fonnd that the evidence
established only that appellant worked in
a tailoring business owned by a third party
and oven to the oublic. He was in the room
in which the :ontrolled snbstance was
found, and the contraband was not in plain
view. The Stateoffered no proof of the layout of the shop, or that appellant had exclusive control over any area, or that the
jacket belonged to the appellant. The court
further held that the discovery of preludin
,
pills behind the counter where appellant
was standing did not furnish the required
affirmative link between the appellant and
the pentazocine found in the pocket of the
coat hanging on the wall of the room?'
The fact that the appellant attempted to
Nn and acted nervous at the police station
was insufficient to link h i to cocaine possession in Jackson v. St~re.'~Police
officers executing a search warrant found
a female sitting on a bed and appellant sitting in a chair at the foot of the bed. Appellant attempted to run, but was stopped
and paned down. The police officers found
no contraband on him, but did find some
white powder, later determined to be cocaine, on top of the refrigerator, covered
by a cloth and a bread basket. The State
presented no evidence that appellant resided at the home at the time of the search
and arrest. In fact, the appellant presented
uncontroverted testimony that he had resided at the house at a prior time, but not
within four to six months of his arrest. The
court held that the proof was insufficient
to link the appellant to the cocaine.
In Cameron v. State," the police executed a search warrant and found a vial
containing methamphetaminein a woman's
purse in an upstairs bedroom. The woman
was downstairs, and appellant and another
man were upstairs. The only controlled
substance found on the premises was the
vial in the woman's purse, and she testified, for the State, that she did not hring
the methamphetamine with her when she
arrived, that the appellant had some and
showed her, and that she, the appellant,
and the other man had all injected methamphetamine earlier that evening. The court
held that the evidence was insufficient to
link appellant to the drugs found in the
purse. The woman did not deny that the
drugs were hers or testify that they belonged to appellant. The court stated that
the source of the drugs could have been
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any of the three persons present, and the
evidence raised the reasonable hypothesis
that the woman was in possession and cantrol of the drugs found in her purse.
Chief Justice Nye, in a strong dissent,
pointed out facts he felt established an affirmative link, but did not persuade the
majority to so hold. There was evidence
of methamphetamine use throughout the
house-syringes and empty glass vials
were found in the kitchen trash can and in
the pockets of a man's suit and white shia,
and the police officer conducting the search
testified without contradiction that the location searched was appellant's resid e n ~ e . As
~ ~ discussed previously,
oonclnsory statements of police officers
that the premises where contraband was
found was the residence of the accused is
rarely persuasive on appeal.
When contraband is foundin an automobile instead of a residence, the State must
still affirmatively link the appellant to the
controlled substance. In McColdrick v.
Sf~re,'~
the appellant was jointly indicted
with Morrow and Johnson as acting
together in possessing more than four
ounces of marijuana. Undercover police
officers arranged to purchase marijuana
from Johnson. The men met at a parking
lot and drove to Johnson's trailer where
Johnson placed "some kind of package" in
the trunk of the car. Appellant was at Johnson's trailer, and testified he was there on
an unrelated matter. In a separate car, he
followed Johnson and the undercover
officers into Conroe, hut headed in a
different direction before reaching the
parking lot where the arrest took plaee.
Johnson and the undercover officers rendezvoused with Morrow, and something
else was placed in the car, transferred from
Morrow's car. Appellant was later stopped
and arrested. No marijuana was found on
his person or in his car, but white garbage
bags, duct tape and newspaper was found
in the trunk. Similar items were found in
the trunk of the car driven by Morrow.
The court recognizes that joint possession may be proved by circumstantial evidence," but also stated that an affirmative
link must be shown. The court quoted at
length from Sewell v.
"Since appellant was not identified at the. scene
where the marijuana was found, we must
look with even closer scrutiny at the independent facts from which we are to infer that he knew of and exercised conrol

over the substance.""
The State pointed to the following
circumstances to link appellant to the contraband: 1) Johnson's reference to his suppliers in the plural (presumably Morrow
and appellant) and that they were older fellows around 45 or 50 years old; 2 ) appellant is 52 years old; 3) Morrow and
appellant were business associates in other
business enterprises; 4) appellant was at
Johnson's trailer when Johnsonloaded the
marijuana into the policeman's car; 5) appellant followed that car into town; 6)
items similar to those found in the policeman's car with the contraband were found
inhis car; 7) the wallet with identification
of the man to whom Morrow's car was
leased was fonnd in appellants car; and 8)
Johnson's phone number, a receipt l i n g
appellant to Momow, and calculations
roughly similar to thetransaction in question were found in appellant's pockets.
The court stated that while these facts are
"highly suspicious," the State did not sustain its burden of linking appellant to the
drug transaction, particularly when the testimony about the marijuana being loaded
into the policeman's car at Johnson's trailer
while appellant was present is problematic.
While a policeman observed "some kind
of package*being placed in the trunk, there
was no testimony that the package contained contraband. Presumably, the contraband found in the trunk could have been
there before the visit to Johnson's trailer,
or was placed there after the visit to the
trailer when the men met Morrow.
Even when the accused is the sole occupant of a vehicle in which contraband is
found, the courts require evidence establishing an affirmative link. Tn Hurnason v.
State," police officers stopped a speeding
truck and arrested appellant for driving
while his license was suspended. When an
officer searched the truck's passenger compartment, he found a vial containing cocaine inside an unzipped gym bag on the
passenger seat. The court held that the
State's evidence, which showed only that
appellant was the sole occupant of the truck
and that the cocaine was found near him,
was insufficient to link h i to the cocaine
in a manner proving that he knowingly
possessed it.% The court pointed out
several deficiencies in the State's proof of
an affirmative link: 1)no proof that the appellant owned the truck or bad access on
other occasions to the truck; 2) no evidence

of furtive gestures toward the contraband;
3) no attempt to escape; 4) no evidence that
the accused was under the influence of
drugs at the time of the arrest; 5) no incriminating statements made at the time of
arrest; 6) the cocaine was not in plain view;
7) no other drug paraphernalia or contraband was found on his person or elsewhere
in the truck; and 8) none of the gym bag's
contents were shown to be his. The court
seemed to rely heavily on the fact that the
State offered no proof of ownership: ' m e
State presented no evidence of the truck's
ownership or registration, even though
such evidence is within its exclusive control. The State's failure to produce available, probative evidence or to account for
its failure to do so, has led to reversal
where the State's evidence was circumstantial and weak."m
In Brown v. Sfate,* police officers
received a tip from an informant that an
unnamed male driving a 1977 brown
Chrysler Cordoba would he selling one
hundred pounds of marijuana to an unnamed couple. The couple would pick up
either the marijuana or the automobile containing the contraband at the parking lot
of a restaurant. The police went to the
restaurant and observed an auto matching
the informant's description. After fifteen
to twenty minutes the appellant left the
restaurant and drove off in the car under
police surveillance. The appellant stopped
at another parking lot, locked the car, and
walked across the street where he appeared
to watch the ear for approximately thirty
minutes. The appellant then walked away
from the car and entered a restaurant about
ten or twelve blocks from the parked car.
The police entered thc restaurant aitcr ap~cllantand arrwted him. Thcv rcturnd ~ I I
iheparked car, and appellantwas asked if
the police could search the car. He replied
that it was not his car, but they could
search it. Appellant did not have the trunk
key, but when the police released the interior latch located inside the glove compartment they found boxes containing
approximately eighty-eight pounds of
marijuana.
The court found the evidence was insufficient to link appellant to the contraband
when the State offered no evidence that he
owned the car or that he had operated the
car on any other occasion. No fingerprints
were found on the boxes in the trunk, and
the informant bad only described the car

in any way other than through a ticket
and not the person to he driving it.91
The court held that the evidence was iu- folder." '"
Obviously, affirmative link cases are
sufficient in Mejia v. State* to link appellant to wcaine found in a suitcase in such decided on their facts. Because of this, it
a manner, and to such an extent, that a is difficult to determine when reversal of
reasonable inference amse that the accused a conviction is warranted. One trend does
knew of the drug's existence and its where- stand out in a careful review of cases in
about^.^^ Police officers were monitoring which the appellate courts reverse narcotpassengers departing from an a i r h e flight ics convictions. The courts look for specifrom Miami. Appellant left the plane with fic facts establishing ownership of houses
another passenger, and waited in the ter- and automobiles in which contraband is
minal until joined by two other passengers found, and other hard facts that lead to an
from the flight. The four then proceeded inference of care, control or management
down the concourse, with two police of controlled substances. It is never enough
officers following. Appellant and Morales when the police make conclusory stateentered a restroom, and when they left the ments or testify generally to suspicious
officer saw appellant hand Morales a Con- circumstances. When State is unable to
tinental ticket folder. Appellant left the ter- support c~mclusionsand assumptions with
minal and walked to the taxi area, while conorctc facts. tl~ccourts find that the State
Morales claimed three bags at the airport has failed to Ltablish an affirmative link
baggage area. Morales left the terminal between the appellant and the wntrahand.
The failure to provean affnmative link
with the bags. A customs official apprehended appellant, and the police officers is a sufficiency of the evidence problem.
took Morales and the three hags to the de- When the appellate courts hold that the evitention area. The other two passengers dence is insufficient affirmatively to link
were already there, and all four people de- an accused to the contraband, the appelnied any knowledge of the baggage. The lant is entitled to reversal, and the rendibaggage claim checks in the Continental tion of a judgment of acquittal?'
ticket folder matched the numbers on the
Miscellaneous
bags. One of the bags contained four
pounds of cocaine. Appellant was charged
With increased public awareness of drug
with possession with intent to deliver.
The State contended on appeal that apel- testing, the admissibility of urine test
lanis possession of the aidme ticket folder results may become a prevalent issue. In
with the claim check for the bag containing Wilson v. State,'= the State offered evithe cocaine established the affirmative link dence of an Enzyme Multiplied Immunoasbetween the appellant and the contraband. say Technique (EMIT) to prove the
The court held that this link was too tenu- presence of a controlled substance in a
ous to support the conviction. The police urine sample admitted into evidence a t a
officer following appellant testified that he probation revocation hearing. Appellant
was unable to keep the ticket foldcr nl- contended that the EMIT system constilcaedlv nasscd fro111a~oellantto Mordes tutes experimental evidence unworthy of
in constant sight. He &tified that he bad probative effect.%The court held that the
no personal knowledge that the folder al- Sate had the burden of proving the scienlegedly given to Morales by appellant was tific acceptance of the test as a reliable and
the same folder found on Momles. The accurate means of ascertaining the results
tickets found on Morales had his name on of the urinalysis, and it bad failed to meet
them, and not appellant's. The police its burden. The appellate court did not rule
officer testified that there was no way to out the possibility that the EMIT system
determine to which tickets the claim checks would be admissible if the proper proof
were assigned or who checked the bags in were offered to establish the scientific acMiami. The State made no attempt to de- ceptance of the EMIT system.''
In Fewell v. State," the trial court
termine if the clothes in the bags belonged
to appellant, and all four suspects denied 'stacked' appellant's state sentence for coownership of the luggage. "The appellant caine possession with his drug-related fedwas never seen with an airline ticket, bag- eral sentence. The appellate court held that
gage claim tickets, baggage or cocaine, nor such stacking was error. The court points
were these objects l i e d to the appellant out that the code of criminal procedure

-
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provision allowing stackingWis limited to
the situation where "the punishment assessed in each case is confinement in an
institution operated by the Department of
Corrections of the jail for a term of im.prisonment." t~ While this holding is not
limited to drug cases, it is worthy of mention in this article since many activities
involving controlled substances are violalions of federal law as well as state law.
Cases involving the power of the police
to make warrantless a,rrests outside their
jurisdiction are also not limited to controlled substances situations. However,
wide-area police raids do seem to occur
with greater frequency in drug-related
offenses. In Love v. State,lo' Pasadena
police officers learned from an informant
that the appellant would he buying and selliug mandwx tablets. The police watched
appellant's Houston residence, followed
him to another residence in Houston where
apaper sack was transferred to appellant's
car. Appellant drove back to his house.
One police officer left for Pasadena to obtain a search warrant, but rehlrned without
completing the trip when appellant left the
house and drove off. He then helped in the
pursuit and arrest of appellant. When the
appellant was stopped, a paper bag containing 3,000 mandrax tablets was found
in his car.
All of the surveillance, as well as thearrest and the search, occurred inside Harris County and inside the Houston city
limits. The city of Pasadena is in Harris
County. In a rather biting summary, the
Houston court states, "In short, the entire
narcotics division of the City of Pasadena
Police Department was knowingly operating five to six miles outside of Pasadena,
in Houston, for a period of three to four
hours, without a warrant, without assisiance from City of Houston, Harris
County or State peace officers, while not
in hot pursuit, and solely in order to investigate the appellant."lo2 The court
framed theissue to bedecided as-whether
city officers have countywide or statewide
power to make warrantless arrest^.""^
In Lopez v. State,'OJ the Houston court
had held that city police officers had general countywide authority to make warrantless arrests. The court reasoned that
statutes that gave city police the same
authority as city marshal^,'^ and city
marshals the same authority as sheriffs,'"
allowed city peace officers to make coun36 VOICE for the Defetise /March 1987

tywide warrantless arrests, since sheriffs
have countywide authority to make such
arrest^.'^' The court reconsidered Lopez
in Lave, and held that Texas statutes do not
give city police countywide warrantless arrest authority. While those statutes give
city marshals, city police and sheriffs 'Tie
powers, rights, authority andjurisdiction,"
in the context of the statute "jurisdiction"
refers to what the officer may do, not to
where he may do it. The court also held
that city police officers did not have
statewide warrantless arrest powers conferred by statute.'"
The Fourteenth District Court of Appeals followed the first district's Love decision in Slirimpliti v. S f a ~ e . ' An
~
undercover Pasadena police officer arranged the sale of methamphetamine at a
mall in the city of Houston. Upon a prearranged signal by the undercover officer,
backup officers from the Pasadena police
department arrested the appellant and
seized the controlled substance. The court
reversed the conviction, holding that the
Pasadena police were without jurisdiction
to make a warrantless arrest in the city of
Houston.
The court reversed and remanded in
Wayne v. State'1obecause the trial court
allowed before the jury incriminating statements of the appellant made during plea
negotiations. Though not a narcotic casespecific holding, it is worthy of note here
because of a police oficer's testimony that
the department frequently attempted to
garner such statements to determine
whether to usearrestees as narcotics informants. The off~cerspecifically testified that
appellant had told him that hewas the largest independent amphetamine dealer in
the Dallas metroplex area. The officer admitted appellant made this statement after
the policeman offered that "if he [appellant] would turn some labs for [him, the
officer] would help him on his case." He
agreed that the statement was made in a
"kind of a plea negotiation-type setting,"
while he was attempting to ascertain if the
appellant would be useful to the police
department as aninformant. The court held
that the statement was rendered inadmissible because it was induced by a promise
that was: 1) positive; 2) made or sanctioned by someone in authority;"' 3) of
some benefit to the accused: and 4) of such
character as would be likely to influence
the accused to speak nntr~thfully."~
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Video Testing: A Forensic View
.
, .

-

- ..
8

rn

by Dan Kirby, Forensic Chemist
Micro Forensics and Znvestigalions, Znc.

.

, ,.

Society has finally realized the serious
potential ramifications of driving whileinItoxicated. Demands from powerful organieations are being placed upon our Texas
3awmakers for new tougher DWI enforcement and penalties. Because of the serious
nature of this crime, prosecutors are much
more reluctant to do anv lieht lea bareaining as was commonly donlinihepastr~he
state has devised methods for obtaining
evidence to use against a DWI defendant.
The video test is one such method and like
any other test is subject to misinterpretation.
The video test is to show all, including
a jury or judge, that an individual has or
has not lost normal mental or physical
faculties. If the accused invoked his right
to refuse a chemical test, the State can still
use the video in a prosecution for DWI.
A police DWI video is usually a black
and white, two-dimensional view of an accused in a small room. In this room, the
individual is asked to perform various
types of tasks. Based upon the results, an
evaluation can be made as to whether he
has normal mental and physical faculties.
Generally, if the accused passes the test,
the officers still request a specimen of
breath. At this point, the intoxilyzer test
is many times refused. Then based upon
this video and the arresting officer's
testimony or police report, the prosecuting attorney attempts to proceed with DWI
charges.
There are at least seven major types of
mental faculties and another seven types
of physical faculties which are significantly
impaired when one is intoxicated [see table
1).These faculties are described in the
"Texas Breath Alcohol. . .Operator Manual." Please note that the odor of alcohol,
red bloodshot eyes or glassy eyes axe not
symptoms of intoxication.
An intoxicated individual will consistently display a large degree of impairment of
most or all of these faculties. The problem
is, what about individuals who display only
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- .-.a slight degree of impairment of only one
or two faculties? Or, what about the individuals who display one possible major
impairment of motor coordination? As an
example, let's say he loses balance and
stumbles while holding his right foot up
and counting backwards. If he does this
o d v once. is he intoxicated? An assistant
coukty or.district attorney will probably
say he is.
As the average person reaches the 0.05
to 0.08 alcohol level, some slight impairment can be expected. This person be-

,

I

I
.

C

comes a little more loud in speech, some
fine motor coordination is affected and
may make more trips to the restroom, all
of which are physical faculties. This individual also may have a sense of euphoria (sense of well being), lack the ability to
concentrate on a specific task, attention
man mav be shortened, and he may rate
Gmse~fbetterat doing certain thin& than
when totally sober, all of which are mental
faculties. Ultimately, this person is under
cmrinued an page 63

TABLE 1
MENTAI. FACULTIES
risk assessment
self evaluation
social inhibitions
perception of reality
loss of memory
attention span
inability to concentrate

**

PHYSICAL FACULTIES
visual
hearing
smell
taste
motor coordination
vasodialator
diuretic

PRIVATE
CRIME LABORATORY

**

Providing Quality Forensic Analysis
and Expert Testimony in the Following Areas
Drug Analysis
Urine Drug Analysis
Anonymous Drug Testing
Clandestine Lab Consultation
Arson Debris Analysis
Physical Trace Evidence.
Murder. Rape, etc.
Private Investigations

:

Blood Alcohol Analysis
Alcohol Toxicology
DWI Consultation
Alcohol Absorption1
Elimination Curve
Preparation for
DWI Clients

,'I We spc~~:ialize
irc prepuring deJcnso alforrieys
for cross-cxurninntion ojopposirty scicnlljlo experts z.
Initial consultation is free of charge
MICRO FORENSICS & INVESTIGATIONS
1600 East Highway 6, Suite 350

Alvin, Texas 77511
1713) 331-2655

DWI Practice Gems
Science, the lntoxilyzer, and Texas Breath-Alcohol Testing
by Dr. Ken Smith

Part I
Driving while iritoricared criminal cases
are ripe with nunierous legal issuesfor the
irzrzovative practitioner. Accordingly, the
following is ofered asfood for thought in
your practice. In this regard, the author
also invites your inquiries, suggestions and
comments. Thefollowing arficlewas written by Dr. Ken Smith of Rice University,
Houston, Tans. Dr. Sn~ithis a frequent
lecmrer on the Intoxilyzer and is a recognized expert wimess on its use in DWl
criminal proceedings. Dr. Smith's arlicle
can also be found in the textbook Texas
Drunk Driving Law.

Breath-alcohol testing and its application
in law enforcement are central to the litigation of alcohol-intoxication-related
offenses. The recent enactment of aper se
statute in Texas has considerably augmented the importance of breathalcohol-test
evidence. Presentation of breath-test evidence raises questions on the definition of
intoxication, relevance of a breath test to
evaluate intoxication, design and operation
of the analytical instrument used, and application of fundamental scientific principles in forensic practice. This article Seeks
to elucidate the technical issues raised in
the use of breath-alcohol-test evidence in
Texas.

History of Intoxication
Standards
With widespread private ownership of
the automobile in the 1920s, auto accidents
became an everyday occurrence, and a
substantial connectionbetween automobile
accidents and alcohol' consumption by
motorists2 became apparent. Litigation of
driving-while-intoxicated p W I ) cases required quantification of the relationship between alcohol consumption and

motor-vehicle operation. In 1936, the Na- House of Delegates of the American Medtional Safety Council (NSC) formed the ical Association and (in similar form) by
Committee on Tests for Intoxication3 to the National Safety Council:
study means for ascertaining an individu1. p]ersons with a concentration
al's degree of intoxication. The NSC Comof alcohol of less than 0.05 percent
mit* and the Committee on Medicole~al
w[eight]lv[olume] (50 milligrams/
Problems, established by the ~meric\n
100 milliliters) in blood or its
Medical Association (AMA), have assemequivalent
inurine, saliva or breath
bled much of the information used by legisshould not he prosecuted for driving
lators to establish criteria for the legal
while under the influence of alcodefinition and forensic determination of inholic liquor.
toxication.
2. AU persons show a defmite loss
The 1938 report of the AMA C d t of that e l m e s s of intellect and contee for Medicolegal Problems adopted the
trol of themselves which they would
definition of intoxication used by the Ariordinarily possess when the concenzona courts at that time:
trations are above 0.15percent wlv
(150 mgllOO ml) in the blood or its
The phrase 'under the influenceof
equivalent in other body fluids or
intoxicating liquor' covers not only
breath and should, therefore, be conthe well-known and easily recogsidered as [sic] under the influence.
nized conditions and degrees of in3. When the alcohol concentratoxication, but also any abnormal
tions are between 0.05 percent wlv
mental or physical condition which
(50 mg/100 ml) and 0.15 percent
is the result of indulging in any
WIV
(150 mgllOO ml) in the blond,
degree in intoxicating liquors and
a great many of the persons will be
which tends to deprive the driver of
under the influence of alcohol, but
that clearness of intellect and control
the committee recommends prosecnof himself which he would otherwise
tion
only when the circumstances
possess. If the ability of a driver of
and results of physical examination
an automobile has been lessened in
give d e f ~ t confirmation
e
of such inthe slightest degree by the use of influence.'
toxicating liquors, then that driver is
deemed to be under the influence of
The Uniform Vehicle Code of 19446
intoxicating liquor. The mere fact
incorporated these recommendations
that the driver of an automobile has
almost verbatim and by 1962, thirty-six
taken a drink does not place him unstates had enacted chemical-test laws7
der the ban of the statute, unless such
The 1953symposium on Alcohol and Road
drink has some effect upon him, les~raffic;however, responding to growing
sening in some degree his ability to
dissatisfactionwith legal definitions of inhandle said automobile?
toxication, spawned a committee comprisThe Committee on Medicolegal ing well-known spokesmen in the field of
Problems made the following recommen- alcohol and traffic safety (including some
dations, which were adopted bath by the individuals who had served on the NationaJ
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Safety Council Committee a few years beAlcohol Absoq~tionZnfo and
fect on the human body relied on measurefore) to reconsider the definition issue.
Removal From fhe Body
ments of blood-alcohol concentration
Without offering a reason for the change,
PAC), focusing on both the absorption
or defining impairment, the Symposium
When one consumes alcohol, it passes and elimination rates of alcohol, as well
Committee issued a statement declaring through the mouth and the esophagus en as on alcohol's influence on such functions
that a blood-alcohol concentration PAC) route to the stomach. Subsequently, it pass- as coordination and judgment.I6 Presumaof 0.05 percent wlv would definitely im- es into the small intestine where it is ab- bly for the sake of establishing a consispair the driving ability of some persons and sorbed into the blood. In combination with tent procedure, the human subjects in these
that the driving ability of all persons with the blood the alcohol is distributed studies usually consumed a "dose" of a
a BAC of 0.10 percent w/v is definitelyim- throughout the body .I4 Symptoms of in- strong alcoholicbeverage (such as whiskey
paired? Noted DWI defense attorney toxication appear whenalcohol permeates or vodka) on an empty stomach. SubseRichard Erwin suggests that since the brain tissue. The amount of time which quent blood-alcohol concentrations, meascourts had been taking a BAC of 0.15 per- passes between the consumption of alco- ured at regular intervals, revealed the
cent w/v to be a minimum requirement for hol and its arrival in the brain can vary alcohol-transfer rates into and out of the
an intoxication finding, many culpableper- widely, depending on individual physiol- blood. These measurements also provided
sons bad escaped convi~tion.'~
In 1953, ogy, the amount and kind of food eaten a BAC figure for evaluatingjudgment and
there were noperse statutes and the Sym- prior to or during the ingestion of alcohol, coordination tests. These early studies
posium Committee's recommendations and the type of alcoholic beverage con- presented a consistentpicture of alcohol's
were made in a legal environment in which s ~ m e d . ' ~
absorption into the blwdstream, indicatihg
the relationship between BAC and intoxiMost of the early studies on alcohol's ef- that a subject's BAC rises to a peak about
cation was cast as a rebuttable
presumption.
In 1960, the AMA Committee on Medicolegal Problems and the National Safety
Council Committee on Alcohol and Drugs
both recommended that a BAC level of
0.10 percent w/v be presumptive of intoxication; and in 1962, 0.10 percent wlv
replaced 0.15 percent w/v in the Uniform
Vehicle Code. During the next six years,
most states amended their DWI legislation
accordimgly." In 1971, the National Safety Council Committee on Alcohol and
Drugs proposed that all persons with BACs
of more than 0.08 percent wlv should be
considered intoxicated." In that same
year the Uniform Vehicle Code was modified to include the per se offense of having a BAC in excess of 0.10 percent w/v
while operating a motor vehicle.13

-

-

Physiological Factors in
Bceath-Alcohol Testing
In the prosecution of most offenses, guilt
or innocence centers on whether a specific act was committed. In alcohol-related
offenses, however, where driving after
consuming alcohol is not itself a crime,
guilt is determiued by the degree of the
defendant's alleged condition (intoxication). Adjudicating the question of degree
brings issues of toxicology, physiology,
chemistry, physics, and psychology into
court. This section outlines some of the
physiological factors relevant to alcoholintoxication cases involving breath-test
evidence.
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TIME, hours
Figure 1. Blood-alcohol wncentratlonsattsined by consuming a given amount of alcohol
on an empty stomach (A) and after a highcarbohydrate meal (8).See footnote 21.

forty-five minutes after the alcohol "dose,"
thereafter decreasing. This model of alcohol absorption by the blood has often been
presented in expert testimony," but it
does not correspond to the (more normal)
social alcohol-consumption scenario in
which one may drink beer, wine, or mixed
drinks in conjunction with food over a substantial period of time.
Alcoholic beverages consumed on an
empty stomach pass quickly into the small
intestine where the alcohol transfers efficiently into the blood. A number of factors can retard the rate of alcohol transfer

from the small intestine into the blood. The
effect of food eaten before or during drinking is known even by occasional drinkers
and in now well-documented laboratory
research.I8 Alcohol and food consunled
simultaneously remain together in the
stomach during digestion. Some researchers suggest that alcohol absorption by food
in the stomach explains the decreased rate
and amount of alcohol absorbed into the
blood in the small intestine of a person who
eats while drinking.19 Metabolites, which
are products of digestion, are released into
the bloodstream and are also thought to

TIME AFTER ALCOHOL CONSUMPTION, h
Figure 2. Blood-alcohol concentrationsattained by consuming a fixedamount of alcohol
in differentbeverages: (A) gin or vodka on empty stomach; (6)table wine on empty stom.
ach: (C) beer on empty stomach; (Dl !able wine with meal; (E)beer with meal.

reduce the blood-alcohol concentrati~n.~'
Furthermore, BAC histories measured after consumption of alcohol on an empty
stomach, after a high-fat meal, and after
a high-carbohydrate meal differ substantially. (See Fig. 1)
Laboratory studies have demonstrated
that there are significant differences among
the BACs attained after subjects consume
equivalent amounts of alcohol in different
alcoholic beverages (beer, wine, distilled
liquor, etc.). L a k e and Silverman compiled results showing that a given amount
of alcohol in the form of beer produces a
lower-peak BAC that is achieved at a much
later time than the same amount of alcohol taken as gin or vodka. (See Fig. 2.)''
They also hypothesize that differences in
BAC resulting from consumption of different alcoholic beverages could be due to the
stomach's reaction to non-alcoholic constituents of the beverages con~nmed.~'
Alcohol absorption into the blood is further affected by the rate at which the
stomach transfers its contents to the small
intestine. Severetrauma, emotional disturbance, and some drugs can cause abnormally long gastric food retention, effecting
a delay in the appearance of alcohol in the
blood.2'
Once alcohol enters the bloodstream, the
body begins to remove it. Though urine,
breath, and perspiration eliminate some alcohol directly, the liver destroys over 90
percent of consumed alcohol by producing chemicals that convert the alcohol into
carbon dioxide and water.'= The earliest
studies of alcohol-removal rates revealed
large subject-to-subject variations. Published in 1932, the work of Widmarkz6
showed an average alcohol-removal rate
equivalent to approximately 0.015 percent
wlv per hour. This figure represents an
average of rates for 20 male and 10 female
subjects. The alcohol-removalrates Widmark reported ranged from 0.01 1 to 0.024
percent wlv per hour. Alcohol-removal
rates for over 900 men, measured by K.M.
Dubowski, ranged form0.006 to 0.04 percent wlv per
Other clinical
researchz8 has confirmed Dubowski's
findings and has shown that the removal
rate not only varies from individual to individual, but also is not constant for a particular person.29 The removal rate
depends in part on the subject's bloodalcohol concentration: when his BAC is
high, the alcohol-removal rate is also
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been shown to influence the partition
coefficient for a given individual. These
include: temporal variation in the measured BAC, body temperature, the rate of
aleohol transfer to the bloodstream at the
time of the breath measurement, relative
amounts of solid material in the blood
(hematocrit level), the presence of lung
disease, and the ability of the breath-test
instrument to take an adequate sample of
the subject's hreath. The following section
discusses the relationship of these factors
to forensic "alcohol concentration" measurements.
Blood-Alcohol Concentration PAC)
Determination of a subject's partition
coefficientrequires simultaneous measurement of both blood and breath alcohol.
Even though measurements of bloodalcohol concentration are more duect and,
therefore, more likely to provide a reliable indication of intoxication than hreathalcohol measurements, they can be inaccurate. Erwin has reviewed sources of
BAC-measurement inaccuracies," which
include contamination of the subject's
blood sample during or after the blooddrawing process, the use of improperly
compounded chemicals, and dubious
laboratory procedures.
The result of a blood-alcohol concentration measurement may depend on the exact timeat which the blood sample is taken.
Using an instrument that continuously
monitored blood-alcohol concentration, H.
Leithoff measured the sudden peaks in his
subjects' blood-alcohol concentration^.^
Such short-term fluctuations in BAC uudermine the forensic utility of BAC measurements, since they make it more difficult
to relate the result of a BAC measurement
after an arrest, to the blood-alcohol concentration at the time of arrest. A further
discussion of direct BAC determinations
is beyond the scope of this article, but any
measurements purported to correlate
blood-alcohol with breath-alcohol concentration necessarily invoke uncertainties
regarding the independent determinations
of both quantities.
Alcohol-Vapor Transfer in the Lungs
A basic assumption in forensic breathalcohol testing is that the alcohol measured
in a subject's breath has been transferred

from the subjecfs blood to his breath in the
lungs. The lungs'prinmy function is to exchange gases between the blood and the
breath. The gas exchange occurs in millions of microscopic sacs called alveoli,
which receive air via the bronchial tubes.
The alveolar walls are only one cell thick
and are lined with capillary blood vessels
of a similar wall thickness. Oxygen, carbon dioxide, and other gases easily pass
through the thin alvwlar and capillary
walls.4LIf alcohol is present in the blood,
it evaporates and passes through the cellularmembranesinto the alveolar air. During each normal breath, some air in the
alveoli is exhaled and replaced with air
from outside the body. Any variation in the
efficiency of alcohol-vapor transfer in the
lungs will alter an individual's partition
coefficient.
a. Henry's Law. To assert any quantitative relationship between the alcohol contents of subject's breath and blood, one
must at least assume that the concentration
of alcohol in the alvwlar air is proportional
to the concentration of alcohol in lhe blood.
A principle of physics known as Henry's
Law," which describes the evaporation of
solutioncomponents, is oftenused to support this assumption. A solution is a
"homogeneous material [or mixture] that
does not have a definite composition,""
(for example, alcohol dissolved in waterin any proportion-forms a solution). Henry's Law predicts the relative amounts of
solution-component vapors found in contact with the solution in a closed, narrowly
defmed system. Consider for example a
closed jar containing a solution of alcohol
and water. The jar's eontents are assumed
to be a constant temperature and pressure;
and the liquid and vapor in the jar are assumed to be. in equil~%riunz,meaning tbat
the vapors are re-dissolving into the liquid
as fast as they are evaporating out of it.*
In this example, Henry's Law asserts that,
in equilibrium, the alcohol concentration
[weight per volume) of the gas in contact
with the liquid is proportional to the alcohol concentration of the liquid; that is, if
the concentration of alcohol in the liquid
is doubled, then the concentration of alcohol vapor in the gas also doubles. The
breath simulator routinely used to check
the operation of breath-test machines consists of a jar containing an alcohol/water
solution through which air is bubbled.
Henry's Law would be expected to apply

well to the air- and alcohol-in-water solution in the breath simulator (+%gIII.C.
below).
There is reason to question the straightforward application of Henry's Law to the
interchange of gases in the lungs. Henry's
Law applies only to a system tbat has
reached equilibrium. An unknown amount
of time is required for fresh air introduced
to the lungs to attain an equilibrium concentration of alcohol. The breathing
p m s constantly introduces fresh air, and
it may well be that an equilibrium between
alcohol in the blood and alcohol vapor in
thelung air is rarely (if ever) established.
Furthermore, Henry's Law applies to a solution in direct contact with its vapor; the
alcohol-blood "solution" and the alveolar
air are not in direct contact with one
another, but are separated by the alveolar
and capillary walls. For instance, laboratory research has demonstrated that Henry's Law does not apply to the more
complex exchange of oxygen and carbon
dioxide in the lungs.45The only available
data that address the applicability of Henry's Law to alcohol-vapor exchangein the
lungs are measurements of individuals'partition coefficients, wherein, as noted
above, there is a considerable variation
among different subjects. It is not readily
p s i h l e to determinehow much of the variation observed in measured partition
coefficients is due to the inapplicability of
Henry's Law to alcohol vapor exchanges
in the lungs.
b. Body Temperature. If one could assume that the evaporation of alcohol in the
lungs proceeds in accordance with Henry's
Law and conforms to the other known
properties of simple solutions (notwithstanding the cautionary discussion above),
then onecould predict the consequences of
body temperature on breath-test results.
Under this assumption, the alcohol coucentration of the subject's breath would increase by approximately seven percent for
each increase of one degree Centigrade4"
(or 1.8 degrees Fahrenheit) in his body
temperature." For example, a one-degree
Centigrade increase in body temperature
would raise a 0.100 percent breath-alcohol
result to 0.107 percent." If a subject's
body temperature were measured at the
time of the test, one could at least attempt
to make a correction in the breath-alcohol
reading for the effects of abnormal body
temperature. The Texas DPS Regulations
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require no measurement of the subject's
body temperature at the time of a breathalcohol test. In fact, in Texas lawenforcement practice, such measurements
are rarely (if ever) made.
c. Rate of Alcohol Absotption into the
Blood. Studies by A.W. Jones49 reveal
that the ratio of blood-alcohol concentration (BAC) to breath-alcohol concentration
depends on the rate of alcohol transfer
from the smaU intestine to the blood at the
time of the breath test. Shortly after alcohol
consumption, when the BAC is increasing
rapidly, the alcohol concentration in the arteries is higher than the alcohol concentration in the veimM Since blood in the
lungs is most accurately described as arterial, a breath-alcohol test given during
the early (rapid) phase of alcohol transfer
will give an artificially high r e s ~ l t . ~ '
Based on a single measurement of
breath-alcohol concentration, it is not possible to ascertain the rate of change of alcohol in the bloodstream. If two or more
measurements were made at different
times, one would at least find out if the
blood-alcohol concentration is increasing
rapidly, permitting an approximatecorrection for the difference in alcohol content
of the arterial and venous blood during the
early phase of alcohol absorption by the
blood. The present law enforcement practice in Texas is to make only one breathalcohol measurement for each subject.
d. Solids in the Blood and the
Hematooit Level. Blood is a complex mixture that contains water as well as hlood
cells and other substances that do not absorb or release alcohol rapidly. Breathalcohol levels correspond to the amount of
alcohol dissolved in the water of the
blood.s2 The fraction of whole blood's
volume occupied by blood cells is called
the hematocrit level." The hematocrit
level and the blood's water content are correlated: if the hematocrit level is high (a
relatively large percentage of blood
volume occupied by cells), then the blood's
water content is low, and vice versa.s4
DWI laws usually state the BAC in terms
of the "alcohol concentration" of whole
blood (including cells, water, dissolved
materials, etc.). If two individuals have the
same legally defined BAC, the one with
the smaller amount of water in his blood
(i.e., the higher hematocrit level) willgive
a higher breath-test result, because there
is less water available to dissolve the same
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amount of alcohol, resulting in a higher alcohol concentration in the water part of the
blood."
However, different individuals have
different hematocrit levels. While the normal range for men is 40 percent to 54 percent, it is only 37 percent to 47 percent for
women." Since women's hematocrit readings are usually lower, on the average, a
woman with a given BAC would show a
lower breath-test result than a man with an
identical BAC. Differences in individual
hematocrit levels may help to explain the
wide range of the bloodlbreath partition

coefficients found in research report^.^'
The author has found no studies isolating
therelationshipsamong breath-alcohol test
results, and hematocrit levels for human
subjects. Recent measurements made with
alcohol-containing blood, however, show
that the relative amount of blood solids
does affect the amount of alcohol vapor in
equilibrium with the blood," suggesting
potential variations in individualbreath-test
of up to 10 percent of the test result obtained.
e. Lrmg Disease. To complicatematters,
not all individuals have healthy, normal

BAC ATTAINED IF ALL ALCOHOL
HAD BEEN ABSORBED IMMEDIATELY
0.0 8

TIME AFTER ALCOHOL CONSUMPTION, h
Fipure 3. Widmark's technique for r-factor determination. Solid curve represents subject's
blood alcohol as a function of time. Dashed curve is Widmark's extrapolation of fellin0part
of BAC curve back to the time of alcohol consumption.

lungs. Russell and Jones examined the consequences of chronic lung disease in
breath-alcohol tests, noting that impaired
lung function in the subject increases the
uncertainty in such measurements? Most
of the study's subjects had lung disease that
reduced their lung capacity and d i s h e d
the rate at which they could exhale. In
these individuals, the hreath-alcohol concentration during the exhaling period did
not vary in the same way as it did for normal subjects. Instead, for some patients
with obstructive lung disease, the breathalcohol levels increased suddenly near the
end of expiration.@'
Collection of a Meaningful Breath Sample

cause the relative amounts of alveolar gas
constituents vary substantially during the
breathing cycle.
Using an apparatus that continuously
monitors the alcohol concentration of
breath, J.C. Russell and R.L. Jones have
shown that the breath-alcohol concentration rises rapidly as a healthy subject begins to exhale, but themcontinues to rise
at a reduced rate until he has reached the
limit of his ability to exhale.65(See Fig.
4). This data clearly proves that there is
no so-called '~lveolarregion. "Ahealthy
subject's hreath-alcohol concentration continues to increase linearly until the end of
exhalation, leading credence to the apparent impossibility of obtaining an equilibrated breath sample. Russell and Jones's work
also shows that the rate at which the hreathalcohol concentration rises, changes suddenly after about 0.25 liters of hreath has
been exhaled. This abrupt shift presumably occurs when most of the air in the

bronchial tubes has been expelled and
when the breath-alcohol concentration is
only slightly more than half of the final
value observed. Ifthe "knee" of the curve
is assumed to indicate that an "alveolar
region" has been reached, then the "alveolar" hreath sample taken at that time has
a much lower alcohol concentration than
a sample taken later during the same act
of exhaling.
Since the breath-alcohol concentration
varies during exhaling, and since some
time is required for air to equilibratewith
the blood in the lungs, one might expect
that the way in which the subject breathes
may affect breath-test results. A controlled
experiment carried out recently in England
showed that breathing technique alone can
produce up to 30 percent variation in
breath-test results. If the subjects held their
breath prior to delivering a breath sample,
the hreatb-test results were increased. If
the subjects hyperventilated before a

As discussed above, breath-testing relies
on Henry's Law to relate blood-alcohol
content to breath-alcohol content. Henry's
Law expressly applies only to gas that has
come into eauilibrium with the solution to
which it is exposed. For breath testing to
have any validity, it must at least be feasi12
I
I
I
I
ble to acquire a sample of lung air that has
v,
come into equilibrium with the blood.
C
Equilibrated lung air has absorbed the
3
maximum possible amount of alcohol from
10
the blood and can absorb no more alcohol,
even if it remained in the lung forever. Un2
+
less an equilibrated sample is tested, one
cannot expect to obtain an accurate indi8
O
cation of blood alcohol, or even to get
. the
same result upon repeating the measurement.
In forensic hreath testing, an equilibrated breath sample often seems to be equated with an alveolar sample, meaning
simply, a specimen "relating to the air
peckets [alveoli] in the lung^."^' The design of most breath-testing machines relies
on the assumption that, as the subject exhales, the breath's alcohol concentration ultimately reaches a relatively constant
value, indicating that the air being exhaled
is almost an equilibrated sample.62The
breath period in which the alcohol concentration is presumed to be constant is sometimes designated the "alveolar ~egion."~'
The act of breathing, however, replenishes
EXPIRED VOLUME, liters
the alveolar air with air from the atmosphere, maintaining the alveolar air in
a constant state of non-equilibrium. R.W.
Hawker, author of a recent text on clinicalphysiologicalmeasurementsasse*s, "It Figure 4. Variation of breath-alcohol concentration while subject is exhaling. This data.
isnot possible tomeasuredirectly thecom- fmm Note 49, show hat an individual%breath-alcohol concentration Is not constant
position of mixed alveolar gas,"m be- during the course of a single breath.
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ment then computes the difference Id-I,
which is the amount of light absorbed as
the light beam passes thmugh the breathfilled sample chamher. The absorption
constants (assumed to be that charaeteristic of ethanol for infrared light of
3.48-micron wavelength) and path length
I (assumed to he accurately known and stable) are "programmed" into the machine
when it is calibrated at the factory. With
this information, the Intoxilyzer circuitry
converts the measured light absorption to
a number proportional to the density of dcohol molecules in the sample chamber.

Operational Overview of the Intoxilyzer
The Intoxilyzer's principal operating
components and their interrelationship are
depicted schematically in Figure 6. Infrared light from an incandesent lamp
penetrates filters mounted on a mtating

SIMULATOR

\

wheel. The filter wheel contains one filter
that transmits only a 3.48-micronlight, and
a small hole that transmits all light ("white"
light). As the wheel rotates, beamsof 3.39,
3.48, and white light come through the
filter-wheel assembly in succession and
then enter the breath-sample chamber
(cell). If the chamber contains alcohol
vapor (or any other substance that absorbs
the filtered infrared light), the light beam's
intensity attenuates as it travels through the
cell. The light beam emerging from the
chamber strikes a detector that converts the
light's energy to an electrical signal, which
is then amplified and separated into three
signals. One signal results from: (1) the
white light coming through the hole in the
wheel; (2) another is produced by the
3.39-micron wavelength light; and (3) the
remaining signal comes from the
3.48-micron light. (The white light signal
is used to synchronize the processing of the

other two light signals.)
Intensities of the 3.39- and 3.48-micron
signals are compared in the chemicalinterference detector, where the Intoxilyzer 4011AS-A uses the comparison to sense
the presence of acetone." When the operator initiates a measurement sequence, a
pump fills the sample chamber with mom
air. An "automatic 'zero1-setting circuit,"
measures and then "memorizes" the signal
magnitude produced by 3.48-micronlight
coming thmugh the sample cell. The
memorized voltage is taken to correspond
to "zero" light absoqtion (I, in Equation
2). A circuit designated theYautomati~
gain
control" regulates the source lamp's intensity, causing the signal produced by
3.48-micron light to be set to a predetermined value when no alcohol vapor
is present in the chamber.
Breath delivery into the machine activates a pressure switch (mounted on a tube

-

BREATH TUBE

PUMP TUBE
Figure 5. Sketch of lntoxliyzer. Instrument is about eighteen inches wide.
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connected to the sample chamber), which
starts a timer. Another circuit (the "slope
detector") monitors the 3.48-micron light
signal to determine when the rate of light
absorption by the subject's breath ceases
to change rapidly. CMI clai~nsthat the
combination of breath-pressure measurement, breath-duration timing, and slope
detection insures that an alveolar breath
sample is measured.76
Light absorption by a gas is a non-linear
process. The Beer-Lambert formula
(Equation2, above) predicts that if the density of absorbing molecules is doubled, the

Simplified Schematic

amount of absorption increases, but by less
than a factor of two. The light detector
used to convert light energy to an electronic signal is also non-linear.77If the light
energy striking the detector is cut in half,
for example, the detector output does not
drop by exactly half. Consequently, the Intoxilyzer en~ploysa compensating circuit
called the "linearizer," which was designed
to correct these non-linear relationships.
An analog-to-digital converter translates
the linearizer's electrical output into anumber proportional to the alcohol density
present in the sample chamber. The num-
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Figure 6. Relationshipof main functional elements of lntoxilyzer.

48 VOICE for the Defense /March 1987

ber, printed as the machine-output, ispresumed to correspond to the subject's
"alcohol concentration" as defined by
Texas DWI law.

Breath Simrrlator Operation
Texas breath-testing procedures require
the test operator to check the Intoxilyzer
by running a "control" sample provided by
a breath simulator after each subject's
breath assay?* The simulator's function is
to produce an alcohol-vapor sample of
known concentration. While the breath
simulator is not an Intoxilyzer part, it is
an accessory essential to each breathalcohol test, as well as to field calibration
of the machine. There are a number of
breath simulators on the market, but the
discussion herein bears most directly on
the Smith & Wesson model Mark IIA, in
widespread use in Texas.
The simulator is a glass jar containing
a known alcohol-water mixture. (See Fig.
7.) Its sealed lid supports a stirring apparatus, two thermometers, a heater, a gas-inlet
tube, and an outlet tube. The tubes penetrate the jar's cover, with the gas-inlet tube
extending to the jar's bottom, while the outlet tube terminates near the top of the jar.
In normal operation, the stirrer circulates
simulator solution, keeping it in contact
with the heater and thermometers. One
thermometer serves as the heater's thermostat, maintaining the solution temperature at 3 4 T , plus or minus O.Z°C. The
other thermometer enables the operator to
see whether the thermostat and heater are
working.
The concentration of alcohol in the vapor
leaving the solution depends directly on the
concentration of alcohol in the simulator
solution. At 34.0eC, the simulator solution must contain 0.1226 grams of alcohol per 100 milliliters of solution (i.e.,
0.1226 percent wlv) for the vapor sample
produced to have an alcohol concentration
of 0.10 grams per 210 l i t e x 4 The Intoxilyzer design follows the assumption of a
2100: 1 bloodlbreath partition coefficient,
presuming that a blood-alcohol concentration of 0.10 grams per 100 milliliters corresponds to a breath-alcohol concentration
of 0.10 grams per 210 liters. Nevertheless,
the alcohol concentration of the sirnulator
sample must he 0.1226 percent wlv in
order for the machine to register an "alcohol concentration" of 0.10 percent wlv dur-

matic, the performance of a breath test requires the operator to execute a series of
checks and manipulations to obtain a
result. The Intoxilyzer's front panel has
twelve indicator lights, seven of which cue
the operator as m which test step is in
progress. (See Fig. 8.) The other five
lights provide additional information about
the status of the test. The Texas Breath Alcohol Testing Program's Operator
Test Sequence
Manual8' prescribes the following test seThe Intoxilyzer operator conducts five quence (exclusive of parenthetical remards
measurements to achieve a single hteath- and instructions for filling out paperwork)
alcohol test result.82 (1) an "air blank" for the Intoxilyzer operator performing a
measurement, (2) the subject's breath test, breath-alcohoi test: PRELIMINARY TEST INSPECTION:
(3) a second "air hlank" measurement, (4)
a simulator test, and (5) a third "air blank" steps which must he completed before the
measurement. After each step, themachine test is begun
A. Reference Sample Device Inspection
prints a number corresponding to the
1. Check the THERMOMETER to
"alcohol concentration'' in the sample
chamber during the step just completed. verify that the solution is at the proper
Since the IntoxiIyzer is not N l y auto- temperature. . . .
2. The proper temperature range for
the Alcoholic Breath Simulators is
THERMOMETERS
34"C+/- 0.2"C (33.8"C to 34.2"C).
3. Check to see that the device is
properly sealed.
4. Check the date and the Test Record
Number
which indicates when the solution
TO BREATH
was
last
changed. Determine the number
TUBE
of tests conducted using this solution from
the information in the Intoxilyzer Log
FROM PUMP Book.
The reference analysis solution
TUBE should be changed at least every two weeks
or 25 analyses, whichever comes first.
B. Intoxilyzer Instrument Inspection
1. Instrument Indicators:
a. POWER indicator should be illuminated.
b. READY indicator should be illuminated.
c. ERROR indicator should not be
ALCOHOL / WATER illuminated.
MIXTURE
d. INTERFERENCE indicator
should not he illuminated.
2. Alcohol Concentration Display
should be illuminated. . . .
To begin test, press start. Then follow
instructions for indicators 1 through 7SEQUENCE INDICATOR #1 should illuminate.
1. AIR BLANK
CHECK REFERENCE SAMPLE
READY -check temperature and seal
15 MINUTE OBSERVATION OF
SUBJECT
READY LIGHT ON
BREATH TUBE HOUSED-the
FiQure 7. Reference sample instrument (breath simulator).

ing tlie simulator measurement. Blood and
water are not similar media. In fact, blood
contains solids that do not readily absorb
or release alcohol. Futhermore, the concentration of alcohol vapor in equilibrium
with blood relates mostly to the concentration of alcohol in the water part of the
blood." It is important to remember that
blood is about 80 percent water." In
order to achieve the same alcohol vapor
concentration in equilibrium with equal
volumes of blood and water, the blood
must contain only about 80 percent as
much alcohol as the water.
For the simulator portion of the breath
test, the Intoxilyzer's pump delivers air to
the simulator input tuhe, while the outlet
tube is connected to the Intoxilyzer breath
tube. Air pumped through the simulator's
inlet tuhe bubbles into the simulator solution through small holes in the tube's immersed end. As the bubbles rise, alcohol

evaporates from the liquid and reaches an
equilibrium concentration within each bubble. Rising through the liquid, the alcoholcarrying vapor returns to the Intoxilyzer
breath chamber via the breath tuhe. The
Intoxilyzer then measures an "alcohol concentration" for that airlalcohollwater-vapor
mixture.
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breath tube should remain in theinstrument
to keep it warm.
CONNECT PUMP TUBE TO
BREATH TUBE
INSERT TEST RECORD CARD
PRESS ADVANCE-the instrument
will automatically purge itself with room
air.
WAIT FOR LIGHT 2
2. AUTO ZERO
PRESS ADVANCE
WAIT FOR LIGHT 3-when SEQUENCE INDICATOR LIGHT #3 illuminates, the operator should check the
ALCOHOL CONCENTRATION DISPLAY and verify that it indicates 0.000
percent.
3. TEST SUBJECT
DISCONNECT PUMP TUBE FROM
BREATH TUBE
EXTEND BREATH TUBE
INSERT MOUTHPIECE
TEST SUBJECT-have the subject

give a long continuous breath
HAVE SUBJECT BLOW UNTIL
LIGHT 4 COMES ON-SEQUENCEINDICATOR 4 will not illuminate until the
subject has delivered aproper sample and
has ceased to exhale.
OBSERVE BREATH LAMP WHILE
SUBJECT IS BLOWING-the subject
must deliver a continuous sample sufficient
to illuminate the BREATH FLOW INDICATOR for a minimum of 5 seconds.
4. AIR BLANK
REMOVE MOUTHPIECE
HOUSE BREATH TUBE
CONNECT PUMP TUBE TO
BREATH TUBE
PRESS ADVANCE-the instrument
will automatically purge itself with room
air.
WAIT FOR LIGHT 5
5. TEST STANDARD
CONNECT
REFERENCE
SAMPLE-attach connector's [sic] of the

same color together.
PRESS ADVANCE
WAIT FOR LIGHT 6
6. AIR BLANK
DISCONNECT REFERENCE
SAMPLE
HOUSE BREATH TUBE
CONNECT PUMP TUBE TO
BREATH TUBE
PRESS ADVANCE-the instrument
will automatically purge itself with room
air.
WAIT FOR LIGHT 7
7. END OF TEST
REMOVE TEST RECORD CARDexamine all copies for clarity.
Additional steps in the procedure (such
as checking the subject's mouth for foreign
materials) would be prudent, hut the regimen above represents the only steps r e
quired (in the absence of "interference" or
other "error" indications) by the Testing
Program Manual.
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Figure 8. lntoxilyzer panel labeling.
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First Air-Blank Measurement
and Auto-Zero
After the Intoxilyzer has warmed up for
a few minutes, the "ready" light illuminates, signifying that the breathsample chamber has reached the operating
temperature. The test operaton connects
the breath tuhe to the pump tube,% and
initiates the test by pressing the "advance"
hutton. The lntoxilyzcrS a 6 pump lhcn in"iccts room air into the hrcalh tube. Ilushing out the breath-sample chamber (this
takes about 25 to 30 seconds). The
machine thenmeasures the light intensity
passing through the breath-fample chamher. During this phase, the automatic gain
control adjusts the voltage applied to the
light source, changing the light's intensity
until the signal produced by the
3.48-micron light reaches a preset "zero"
light-absorptionlevel. The Intoxilyzer then
stores the value of the 3.48-micron light
signal for use as a reference level in the
next three measurement steps. The
reference-level storage is designated as the
"auto-zero" step. The machine then
registers the amount of light absorbed by
the room air in the sample cell, converts
this measurement to an "alcohol concentration," and then prints the result on the
test-record card. Since the light intensity
has been set so that light transmitted by the
room-air sample produces a signal equal
to the reference level corresponding to
"zero" light absorption, the "alcohol concentration" printed shouldbe zero. A result

1. There are many dtfferent alcohols. In thw artiele, "alcohol"refers to ethyl alcohol (ethanol), which
is the alcshol present in beer, wine, and distilled
Liquors.
2. See Mason & Dubowsh, Alcohol, Tra& arrd
Chemical Tesrirg in the Unired Smres: AResunze and
Some Remolninr Problem 20 Climeal Cheaistrv
No. 2, 126, l ~ f ( 1 9 7 4 [h&einafter
)
cited as " ~ a s d n
(1974)"1.
3. This canunittee was later inmrporated into the
National Safety Council's Committeeon Alcohol and
Drugs. Mason and Dubowski, Bmrli-Alcohol Annly
s i x Uses, Meflmds, and Some Foremic PmbIe~lsReview and Opinion, 21 1 Forensic Sci. 11 (1976)
[hereinafier ated as "Mason (1976)l.
4. Porter, Vnlne nrrd Pttqose ofChemica1 Tests,
in Chemical Tesls for lntoxntionMsrmal2,2 (ampiled by Committeeon Medrcolegal Problems of the
American Medical Associatran, 1959).
5. Committee for Medw$@ Problems of the
American Medical Association, Alrolrol nr~dthehm

other than zero would indicate a serious the operator re-joins the pump tuhe and
breath tuhe, allowing the internal pump to
malfunction.
fill the sample chamber with air from the
environment, discharging the subject's
Subject's Breath Test
breath from the machine. When the pump
The operator disconnects the breath tube cycle is complete, the Intoxilyzer prints the
from fhe pump tube, installs a saliva- %alcohol concentration" for the sampletrapping mouthpiece on the breath tube, chamber contents. This result should be
and presents the tube so that the subject can zero, indicating that the "zerow-levelvolblow into it. As the subject delivers breath tage is the same as that found in the first
through the breath tube, the sample-cell measurement.
prcsst& increases enough to cl(,sc-ap r w
Simulator Test
sure witch. which causes the illumination
of the "breath" lamp on the Intoxilyzer
The operator comects the breath simufront panel and the starting of a foursecond timer. As exhalation begins, lator to the Intoxilyzer pump and breath
breath-alcohol concentration is relatively tubes. The pump blows room air into the
low, but increases repidly if the subject has simulator jar. Vapor bubbling through the
alcohol in his blood. During breath deliv- simulator solution (containing a known
ery, the Intoxilyzer repeatedly measures proportion of alcohol to water), acquires
the breath "alcohol concentration" and alcohol and returns to the Intoxilyzer
presents these results on the front panel breath chamber. When thepump stops, the
LED8*display for the operaton (and sub- "alcohol concentration" measured for the
ject) to observe. If the force of the subjects simulator-produced sample is printed.
breath has been sufficient to keep the presThird Air-Blank Measurement
sure switch closed for the timer period
(about four seconds) and unless machine
The operator now disconnects the simucircuitry indicates that the sample's alcohol concentration is changing too rapidly lator and re-connects the pump and breath
to he presumed "alveolar," the apparatus tubes, After the internal pump once again
prints the most recently measured value of fills the absorption chamber with air from
the subject's breath "alcohol concentration" the environment, the pump cycle is comwhen the pressure switch opens near the pleted, and the "alcohol concentration" of
the chamber's room-air sample is printed.
end of the breath delivery.
Again, a non-zero result indicates a
machine malfunction.
Second Air-Blank Measurement
After the breath-sample measurement,

parmfDnver, 145 (1968) mereinaflercitedasAMA

Next nzontk -Part ZI.

Medicolegal Committee].
6. Unit Veh. Code $11-902 (1944).
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List of Granted PDR's
Issues Presented in Petitions for Discretionary Review
Which Have Been Granted by the Texas Court of Criminal Appeals
and Which Are Presently Pending Decision

Since July 17, 1985 the administrative
sta#attomeys of the Court of Crir~rinalAppeals have cornpiled, in the normal coarse
of business, a list of cases andlegal issues
on which the Court has granted petitions
for review. Althorrgh originally prepared
for internal use only, the Coun has aatlzorized release of the listforprrblication and
for use by the bertclt and bar of Ta-as. 7lte
issues listed are surnnmries as worded by
the staff, and do not necessarily reflect
either the reasoning or the phraseology
used by the palties or by the Court.
rite follo~vitrgare the cases and issues
on which the Court of Crirninal Appeals
granted review but which the Corai has not
yet delivered a writtar opinion:

PDR 0017-86 12/17/86, Harris Co. (A's
PDR), Aggravated Sexual Assardt. Jack
Henry Newman: (1) Whether the trial court
erred in admitting child's videotaped testimony under Art. 38.071, V.A.C.C.P.,
because that statute denies a defendant his
right to confront and cross-examine the
child complainant? (2) Whether extraneous
offense between complainant and appellant
several months before the offense for
which the defendant was prosecuted was
admissible under recent opinion by Court
of Criminal Appeals in Borrt~vell,No.
7 11-83, delivered 9/24/86?
PDR 0041-86 12/17/86, Jackson Co.
(A's PDR), Possession of Metlia~nphetamine, Alex Bertjnntin Sklar: (1) Were there
sufficient indications of imminent escape
to allow upholding of this search under
Art. 14.04, C.C.P.? (2) Was there sufficient probable cause to justify the warrantless arrest and search of aovellant's
..
automobile?
PDR 0061-86 12/17/86, Bowie Co. (AS
PDRs). Aggravated Sexual Assault, Wallace Mallorv:
, (1)
. , Whether the trial court
erred in admitting child's videotaped testimony under Art. 38.071, V.A.C.C.P.,

for numerous reasons includimg the alleged
unconstitutionality of the statute for denying a defendant his right to crossexamination, failure of the trial court to
hold a competency hearing with respect to
the child's ability to make the tape, inadmissibility of the tape because it was not
made before the proceedings began, and
the fact that the state was permitted to pick
among two tapes which were made so as
to find the tape which was the most
incriminating.
PDR 1220-85 1/7/87, McLerwan Co.
(A's PDR), i7tejfiom Person, Leroy Wallace: (1) Is the Speedy Trial Act unconstitutional because of a defective caption?
PDR 0522-86 1/7/87, Dallas Co. (Ss
PDR), Murder, Brenda Ann Scott: (1)
Whether viewing the evidence in the light
most favorable to the verdict, the Court of
Appeals properly concluded the state failed
to prove the death of the deceased was
caused by the criminal act of another?
PDR 0207-86 12/10/86, Harris Co. (A's
PDR), Possession of Marijuana, Donald
Ray Brick: (1) Was warrantless arrest valid
under Art. 14.04?
PDR 0959-85 1/7/87, Crane Co. (SS
PDR), UUMV, Alonzo Barriga: (1) Is the
Speedy Trial Act constitutional? (3 GDS)
PDR 0983-85 1/7/87, Taylor Co. (Ss
PDR), Assault, Travis Coker: (1) Is the
Speedy Trial Act constitutional? (3 GDS)
PDR 1037-85 1/7/87, Galvestori Co. (Ss
PDR), Resisting Arrest, Lnrr~Wayne Morgan: (1) Is the Speedy Trial Act constitutional? (3 GDS)
PDR 1043-85 1/21/87, Dallas Co. (Ss
PDR), 771eft,Runley Lynn Polk: (1) Is insufficiency of evidence on element not included within charge trial (charge) error,
or does it bar retrial?
PDR 1113-85 1/21/87, (A's PDR), 61decency with Child, Arlice Fendell Moake:
(1) Whether admission of victim's videotaped testimony pursuant to Art. 38.071,

V.A.C.C.P., tended to deny appellant his
right to confront and cross-examine the
child complainant.
PDR 0369-86 1/21/87, Wood Co. (A's
PDR), Aggmvated Sexual Assauh, Mitclrel1 D. Lowrey: (1) Did the trial court err
in admitting into evidence the videotape
recording of an interview of complainant?
PDR 0195-86 1/28/87, Travis Co. (A's
PDK), Forgery, Barr McClellan: (1) Is the
delay in bringing an indictment caused by
negotiating in a related civil case an exceptional circumstance under the Speedy
Trial Act, Sec. (lo)?
PDR 0325-86 1/28/87, Hale Co. (A's
PDRJ, Theft (Prob. Rev.), Kenneth Joseph
Ward: (1) Does failure to designate SF for
appeal record amount to ineffective assistance after having given notice of
appeal?
PDR 0684-86 1/28/87, Tarrant Co. (Ss
PDK), Possession of Phenmetrazitre,
Diane Wilkerson: (1) Is evidence of value
and effect of controlled substance admissible at punishment phase where that C.S.
was possessed in same transaction hut not
alleged?
PDR 0690-86 1/28/87, Camero~rCo.
(Ss PDR), 111volu11ta1yMar~sla~igltto;
Juan R. Hernandez: (1) Whether the
Speedy Trial Act is unconstitutional in that
the Act violates the separation of powers
of government?
PDR 0685-86 1/28/87, Wichita Co. (A's
PDR), Murder, Harold R~rssell: ( 1 )
Whether defendant's three inquiries to the
effect "Don't you think I need a lawyer?"
during the course of custodial interrogation amounted to an invocation of the right
to counsel?
PDR 0013-87 1/28/87, Harris Co. (A's
PDR), Attempted Capital Murder, John
Lee Shrrte: (1) What are the requirements
for giving notice of appeal pursuant to Tex.
R. App. Pro. 40@)(1)?
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From the Inside Out
Parole in Absentia
(Art. 42.12 Sec. 15(a) CCP)
by Wm. T. Habern

If m e is imprisoned on a Texas felony
conviction, but i&incarcerated in an institution other than the TDC that inmate may
apply to the Texas Parole Board for a
parole from the balance of the term owed
Texas. This procedure is called parole in
absmtia. In order to qualify, the inmate
must actually be serving time (that is, earning credit) on the sentence from Texas, and
must comply with all other requirements
for parole just as if the inmate were in the
TDC (See Article 42.12 Sec. IS@) Tx.
CCP).
In .order to institute consideration for
parole in absentia the inmate must apply
to the Texas Parole Board for an application for parole in absentia, complete the
forms, and return them to the Texas Board
(the address is listed below). The Board itself generally gathers thenecessary institutional and criminal records to insure the
applicant qualifies for parole, but as indicated below, there are some materials the
lawyer can provide to the b a r d to speed
up and simplify consideration of the case.
Once the documentation is collected, the
board will verify that the applicant would
in fact qualify for parole if held ih the
TDC. The Board will next vote on the application.
The procedure, beginning with the inmate's request far the application to the
Board vote, can take several months. So
if involved in such apmcedure, one should
act in a timely &ishion to begin the proms.
One can obtain the application and gather
the material for the board in advance of the
time the inmate qualifies for parole. If
timely a c h is not taken, the applicadt can
find himself released from the foreign instituIion and back at the TDC before his
application has been considered. This can
delay the actualparoleas once one is transferred to TDC the inmate will no longer
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He kar oflces in the Houston and Huntsville, Texas ureas.
be subject to consideration for parolein absentia, but will just be a reguIar parole
caee, and will almost have to begin again
at step one with the Texas parole process.
Who is the client that can qualify
for parole in absentia and can one
assist the client if parole in
absentia is a possibility?
The client that may qualify for parole in
absentia is one:

(I) Who has a felony Toras conviction,
but
(2) is not in the custody of TDC at the
time he has qualified fur parole consideration under Article 42.12 (TCCP).
For example, the client that was convicted in both a state and federaljurisdiction,
and was sent to federal prison with a concurrent state sentence, or the client who
has been remined in a Texas jail, has
earned onethird ofhis sentence, and qualified for parole, but will not go to TDC for
several weeks or months. Another example
would be the client who is incarcerated in
State X, but has a Texas felony conviction
thatis running with the sentence in State X.
If one represents one of these clients,
you can help the process if you will see that
the following information is forwarded to
the Texas ~ o n r dof Pardons and Parolcs:
(I) Ccrtificd copics ol'the Texas judgcment and sentence.
(2) A copy of the local Texas offense
report.
(3) A DPS rap sheet if you have one.
(If the client is incarcerated in another sMfe
(not federal) the same documents as listed
will need to be forwarded to the Texas
Board from that State holding the inmate.)
Other things that should be forwarded
to the Texas Board as soon as possible if
the client is in Federal custody are:
(1) Bureau of Prisons (BOP) progress
records
(2) two copies of the fmgaprint records
of the BOP
(3) copies of the FBI rap sheet if in your
passession.
(Generally the client in federal custody
must deal with his case manager or e m selor to have these matters forwarded to
the Texas Board.)

Ethics Notes
Attorney Conflict of Interest
by Jack Zimmermann
The subject of conflict of interest is a
complex area of ethical dilemmas for the
criminal defense practitioner. Because of
this. the subiect will be treated in two
parts. The first will deal with conflicts
where the defense attorney has been in that
status for some period of time and will
cover subjects most often encountered.
The second portion will deal with conflicts
of interest occasioned by a prosecutor becoming a defense lawyer or a judge, or a
defense lawyer assuming the position of
prosecutor or judge. The first portion apoears here. and the second Dart will be
published k a future issue. '

Representing Multiple
Defendants

. dants is so grave that ordinarily a
lawyer should decline to act for more
than one of several co-defendantsexcept in unusual situations when, after careful investigation, it is clear
that:
(i) no conflict is likely to develop;
(ii) the several defendants give an
informed consent to such nlultiple
representation; and
(iii) the consent of the defendants
is made a matter of judicial record.
In determining the presence of consent by the defendants, the trial judge
should make appropriate inquiries
respecting actual or potential conflicts of interest of counsel and
whether the defendants fully comprehend the difficulties that an attorney sometimes encounters in
defending multiple clients.
In some instances, accepting or
continuing employment by more
than one defendant in the same
criminal case is unprofessional
conduct.

Jack B. Zimmermam~is a criminal law
The constitutional right to effective assistance of counsel entitles the defendant specialist, certified by the National Board
to the undivided loyalty of his counsel. of Trial Advocacy and the Texas Board of
Defense counsel have an ethical obligation Legal Specialization. He is widely known
to avoid conflicting representations and to for his trial and appellate successes in
advise the court promptly when a conflict several high profile cases, and has been
of interest arises during the course of tri- a faculty member of CLE programs in
al. See SUPREME COURT OF TEXAS, Pjeen states and provinces of the United
RULES GOVERNING
THE STATEBAR OF States and Canada. He practices with the 1 American Bar Association, Standardsfor
TEXAS
art. X, $9 (Code of Professional Horrstor~firm of Zimrnernm~m& Lnvine, C~iniinalJustice Standard 4-3.5(b) (2d ed.
Responsibility) DR 5-105 (1984); STATE P. C., and is the Staff Judge Advocate of 1980).
Multiple defendant representation at trial
BAR OF TEXAS,ETHICAL CONSIDERA-the 4th Marine Aircraj Wing in the
often leads to a later ineffective assistance
TIONS ON CODE OF PROFESSIONAL Reserves.
of counsel challenge by one or more of the
RESPON~IBILITY
EC 5-14-5-20 (1982).
defendants. The main issues in this area
One recurring area where the conflict of
interest problem arises is when defense tradictory explanations of the base facts. concern waiver of conflict-free counsel by
counsel represents co-defendants in a Further, the advantages and disadvantages the defendants, the duty of the trial court
criminal case. The potential for conflict of of taking the stand may be quite different to investigate potential conflicts in a mulinterest under these circumstances is so for each co-defendant, thereby presenting tiple defendant representation case, and
great that many attorneys simply refuse to conflicting interests. During closing argu- standards for review where defense counrepresent co-defendants. Although the co- ment, defense counsel may realize that he sel represents co-defendants at trial and one
defendants' interests may start identically, cannot fully argue the facts favorable to or more of these defendants later raise an
they may diverge at almost any point in the one defendant without harming the other. ineffective assistance of counsel claim.
litigation. In the plea bargaining process, As these few examples illustrate, the posthe prosecutor may offer leniency to one sibilities of conflicts are nearly endless. Waiver of Conflict-Free Counsel
Recognizing the problems that often
defendant in exchange for his testimony
Some commentators have questioned
against the other. At trial, the potential for arise, the American Bar Association has
whether there tmly can be a knowing and
conflict usually increases. The co- given some guidelines:
intelligent waiver of the right to conflictdefendants may raise conflicting defenses,
The potential for conflict of infree counsel. See, e.g., Moore, Co~tflictof
with each implicating the other, or they
terest in representing multiple defenInterest in the SinnilfaneonsRepresentation
may raise a joint defense, but give conMarch 1987 1 VOICEfor the Defense 55

The Investigator
by Jack Murray
Recently our agency has been involved
in two cases where signatures on documents have been questioned. The first involved a check case where the defendant
was charged with passing a stolen check.
A stolen Texas Drivers License was used
and identification was made on the basis
of a black and white copy of the photo on
the Drivers License. The case was filed
and the defendant arrested and brought to
trial even though no sample of the defendant's handwriting was ever taken. The
defense was able to show that the defendant was still at work at the time the check
was passed and our handwriting specialist
testified that the signature on the check was
not the writing of the defendant. Even
though the defendant was in fact acquitted,
the cost of the investigation and the expert
testimony was substantial.
The other case was a situation where
Funds were allegedly obtained fraudulenfly
by altering a typewritten document. This

Jack Murray is the owner of Southwest
Recovery Services, Dallas, Texas. He has
a BSfmrn the Universiry ofHarrfrd, MBA
from the Universityof Connecticut and has
had specialized accident investigation
training at the Tra& Institute of Northwestern University and Accident Reconstruction School of Texas A&M Universiry.
A member of the North Texas Private Investigators Association. R e National Association of Investigative Specialists and
the National Association of Legal Investigators, he has been a licensedprivate invesiigator in the Stare of Terns since 1976.
He has worked numerous civil and criminal cases in Texas, Louisiana and New
York. He has aftended civil and criminal
investigation seminars in Chicago,
Washington, D.C., San Antonio, and recently was a speaker at the Region ISeminar of the National Association of Legal
Investigators in Philadelphia, Pennsylvania.
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became a far more complicated situation
that involved identifying the instruments
that typed the documents and whether or
not the paragraph in question had heen altered or added after the fact. While we had
started to prepare a defense, the case was
resolved without a trial so we never got our
experts into court.
Shortly afterwards I attended a seminar
of the Civil Evidence Photographers International Council, on questioned documents
and I discussed this case with an associate
of mine, Rohert Phillips, a nationallyknown handwriting expert who headquarters in Philadelphia. Robert is a graduate
of the U.S. Secret Service Questioned
Document Program. When preparing this
month's column, I asked Rohert for some
thoughts on the problems associated with
this type of case.
"A problem that Document Examiners
are sometimes confronted with is determining whether important language was added
to a document after it was signed or
whether a document was typed first and
signed or signedin blank, as sometimes occurs, and typed in later. Fortunately, techniques are available to not only answer
these questions conclusively but to grapbically demonstrate these conclnsions in
court.
"Anyone who has typed something only
to find a mistake after the paper has been
removed from the machine can appreciate
how difficult it is to return the paper to its
exact position. It is not that no one can do
it, but it is so difficult so as to he considered virtually impossible. Through the
use of computer designed type test grids
of extremeaccuracy it isnot only possible
to determine that something bas been
added, hut in some instances at what point
in the script this was done. If you have a
copy of a document and you know, or can
find out the type of machine it was copied
on, you can determine generation of copy
by use of similar grids designed for the
purpose. Most copier manufacturers will
slightly enlarge the copies so that the edge
of the paper will not show. Xerox for ex-

ample enlages I.02%, IBM 1.02%. By using grids designed for each type of copier,
the generation can be easily measured.
If the signature crosses any portion of
the typing on a document, it is possible to
determine if the document was signed first
and typed or typed first and signed.
"To determine this, it is first necessary
to determine whether the typewriting is on
top or below the writing. This is sometimes
difficult because it usually appears that the
darker ink is on top or if the inks are the
same color, the point of intersection may
blend together. A steroscopic microscope
will sometimes help to perceive depth, hut
this does not always work. Strobes placed
obliquely at each corner of the document
and fued in various combinations can
prove very successful. Infra-red luminesence or reflectance is helpful where
the inks involved reflect or absorb infrared frequencies. Finally, when aU else
fails, there is always "silly putty." It was
discovered by a fellow Document Examiner that if youpress silly putty onto the
document, if you have a difference in the
inks, a break will appear in the line from
the inkon top, on the putty itself, much
like pressing onto the comics produced a
funny face on the putty.
" Once it has been determined whether the
ink or the typing is on top, by using the
type test grid, you can determine whether
the portion which is on top of the signature was typed at the same timeas the rest
of the document or at another time.
"This examiner has had anumber of cases
where additions have been made to a will
after it was signed or legends or agreements were added to the hacks of checks
after they were cashed and represented to
have been on the check all along or vice
versa.
"Fortunately for today's modern Document Examiner, techniques and equipment
do exist to answer these and many other
questions including a machine that can read
impressions on documents from up to ten
previous pages. This can be quite helpful
in anonymous letter cases where, for in-
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In and Around Texas
by John Boston
An adage of criminal defense practice State's "right" to a speedy trial?) The case the new associate directors for the Associholds that strict law enforcement is good arose last fall and shortly afterwards, on ation year 1987-88.
The annual State Bar of Texas Convenfor the criminal defense bar, presumably October 5 or 6, according to co-counsel
because it makes the services of defenders David Bires, Attorney Danburg was hired tion to be held in Corpus Christi on June
more dear. If that is true, we ought to be because of the contribution she could make 11-13, 1987 will have lots of attractions
in pretty good shape, what with Attorney as a lawyer. She was not hired as this year, one of which will be the CrimiGeneral Meese's 'discovery that the Representative Danburg. Perhaps the nal Justice Section's Criminal Law InstiSupreme Court's interpretation of the U S . merits of the law permitting legislative tutescheduled for 8:30 a.m., June ll. This
Constitution is not the final word on the continuances can be debated, but claims of is the prosecutors' year to organize and
subject, and his recent lobbying for the abuse of office made against Danburg are conduct the m u d criminal law CLE prooverruling of Miranda. We're getting help specious and without merit. TCDLA has gram, and Bruce Roberson, Ochiltree
closer to home too. Recently, a Travis fded an amicus brief in the case and a hear- County Attorney, has done an enviablejob
County jury gave a first-time offender ing on themandamus is set for March 18. in getting a star-studded group of lawyers
The legislature is in full swing; contact and judges to speak to the institute parthirty-five years for delivery of one-half
ounce of cocaine, The list goes on. The your senator or representative and exercise ticipants. Please note the Section is also
sponsonhg an open (no cost) bar from 5:00
January 26, 1987 issue of T m s Lawyer your First Amendment rights.
CLE Update: By the time you read this p.m. to 7:00 p.m. immediately following
contains a commentary by Dallas Assistant
District Attorney Julius Whittier in which the Criminal Trial Advocacy Course at DCAA Director Steve Cappelle's Legislahe claims eyewitnesses in criminal trials Sam Houston State University in Houston tive Update. A tentative schedule is found
are under unfair attack, impliedly because will be history, or nearly so. Bill White of elsewhere in this issue of the VOICE.
In April the Criminal Defense Lawyers
the news media and criminal defense law- White & a s o n , P.C. in Austin is (was?)
yers areunfairly raising questions as to the the course coordinator again this year, and Project will sponsor two courses; Drug
reliability of eyewitnesses in criminal he has done a great job of putting the Offenses in El Paso on the 10th and a
cases. One may suppose that if the news course together. As of late January, regis- Criminal Defense Skills Course in Tyler
media and criminal defense lawyers trations are already arriving at the CDLP on the 23rd and 24th. Make plans to atstopped raising questions about the reli- office for the March 16-20 program. In- tend; MCLE is in full force and effect.
Recruit a new member, if11 do yon both
ability of eyewitnesses, criminal justice cidentally, TCDLA's Nominating Commitwould be better served andmany of those tee wisely nominated Bill White as one of good.
tmnblesome cases in which evewimess testimony is questioned would be eliminated.
The biennial rite is in full swing at the
capitol building. Dain Whitworth and
Ruth-Ellen Gura are TCDLA's legislative
representatives this session. By the time
this article is printed, members should
Save received Dain Whitworth's memorandum concerning pending legislation and
'committee membership for the Senate
Criminal Justice Committee and the House
Criminal Jurisprudence Committee. Call
the home office if you did not receive the
memorandum, and we'll mail you a copy.
Speaking of the House Criminal Jurishurt.
. .-.. -.
prudence Committee, TCDLA member
Debra Danburg is on that House panel.
Call Now: 1-800-241-0095
Representative Danburg has been taking a
bad rap from some of the Houston press
NATIONAL LEGAL SERVICES
and others due to her motion for legislaSentencing Alternative Planning
tive continuancein a criminal case before
State District Judge Ted Poe, who ruled
710 Lake View Avenue, Atlanta, Ga. 30308
Danburg's request for continuance violated
Sentencing and Parole Consultants
the open courts provision of the Texas
Constitution. (Sort of like a violation of the

The Attorney Who Cares

Whatever the case. Whatever the Court.
Our NationaI/InternationaI Sentencina
and Parole ~ e m o r a n d u m ssave precious
time. For You. For Your Clients. When a
life is on the line, a second opinion can't
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Death Row Legal Defense Fund
by Carolyn Garcia
This is an open letter to lawyers who Name of Lawyer Providing Information:
have represented death row inmates in the
past or are currently representing death ANSWER YESINO AND COMPLETE:
row inmates. The fund is determining the 1. -Trial Attorney:
Aweal Pendim-Court
of Crimistatus of representation of condemned 2.
nii~ ~ ~ e a l s
Texas prisoners. We have mailed this letAppeal Lawyer
ter to "last known attorney of record."
Addressltelephone
Many of these letters will be ignored, discarded without response, or sent to the
-Submission Date
wrong address. Please remove, complete
Appellate lawyer willlwill not
and return the status sheet if you have
continue representation for Rerepresented one of these prisoners on
hearing and Certiorari in
appeal.
Supreme Court.
Affirmance Date:
Dear Lawyer:
-Reharing Due Date:
'The Death Raw Legal Defense
Fund is a non-profit corporation
Rehearing Filed:
ResultIDatelCitation
formed by lawyers to deal with the
Citation:
crisis of representation for Texas
2.
Mandate-Court of Criminal
death row inmates following affirAppeals
mance by the Court of CriminalApM o t i o n to Stay or Recall Filed
peals. We are determining the status
Date Stayed:
of representation of each condemned
Attorney:
prisoner, and whether present counMandate Issued
sel will remain on the case for direct
Date:
appeal to the Supreme Court and at
-Motion to Stay Mandateleast one full state and federal colSupreme Court
lateral review.
Filed:
You are listed as last known counDate Stayed:
sel of record for
3. -Writ of Certiorari (Direct APPrisoner Number
peal) Supreme Court.
Please c o n f m whether you intend
Date due:
to continue representing this inmate.
ResultIDafe:
Please complete and return the enCitation:
closed status sheet so that we may
confirm your continued representa-- Attorney:
Inmate:
tion or record changes in status.
State Writ of Habeas Corpus
If you cannot or will not continue
4.
Court of Criminal Appeals:
to represent this inmate after deterResultlDate:
mination of his present appeal, we
Citation:
will help you to secure counsel if
Attorney:
your former client wants to pursue
4.
2254 Writ in Federal District
available legal remedies.
Court.
Thank you for your cooperation.
DistrictlDivision:
ResultlDate:
Carolyn Garcia
Citation:
Attorney:
certificate of Probable Cause
Granted
Death Row Inmate Status
Appeal in 5th Circuit Court of
5.
Appeals.
INMATE:
ResultlDate:
NUMBER:
Attorney:
Date, Court and County of ~ o n v i c t i o F
6.
Application for Writ of

Certiorari-Supreme Court.
ResultlDate:
Citation:
Attorney: .

A

A

A

A

PRIOR EXECUTION DATES AND
STAYS:
-Date
of Execution set before sunrise.
Stay:
P E N D I N G EXECUTION
DATE: I (WILUWILL NOT) CONTINUE TO
REPRESENT THIS INMATE.
SIGNED
(LAST KNOWN ATTORNEY)

A

A

A

A

A

A

From the Inside Out
nntrinrredfrorn page 54

Once collected. the documents should be
sent to:
Mr. Ray Sylvera
Texas Board of Pardons and Paroles
P.O. Box 13401
Aushn, Texas 78758
Once the materiah are received by Mr.
Silvera, he will verify that they are in
order, and prepare a summary report for
the Board to consider. He will also have
TDC compute the time calculations on the
case to insure that the client qualifies for
parole. Once done, the next step is for the
Board (itself, not commissioners) to consider and vote the case. One may request
a full board interview from Mr. Silvera if
one wishes to appear before the Board and
speak on behalf of the inmate.
The primary advantage, of course, of
this procedure is that the client, usually
serving time from dual jurisdictions, if
parole is granted, does not need to return
to the Texas prison to be released on
parole, or for any other matter, unless his
parole in absentia is revoked.
As with any other case, there is no
guarantee that a parole in absentia will be
granted. I have won and lost these cases.
However, I have yet to meet theclient that
wants to go to TDC if he does not have to.

A
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Advocate
by Carolyn Garcia
Over 260 condemned prisoners are on
death row in Texas. After direct appeal to
the Court of Criminal Appeals, viaally all
of these prisoners are without counsel and
are begging for a volunteer lawyer when
an execution date is set.
The state and federal bar and local
county bar associations have "pro-bono"
programs for all types of civil cases. No
bar-sponsored program exists to provide
counsel for death row inmates.
Texas recently created IOLTA for civil
cases. Lawyers are proud to offer money
and services to the poor to protect the legal
right8 to material matters. Thereis no pride
in the fight to save a life which may be
taken in violation of the constitutional principals we swear to uphold. If there were,
it would seem lawyers would eagerly step
forward with their money and time and encourage citizens to likewise contribute to
the fight.
Many take the position that there are no
issues left to raise to successfully challenge
the imposition of the ultimate penalty society can impose on its citizens. I refuse
to believe that this is so.
Stop for a minute and look at the sky.
You can see sky and clouds or you can see
a circus, a tree, a piano, your child's face.
What sore backs we would alI still have

from dragging stones if some "thinker" had
not seen the simplicity of the wheel and
levers. The issues forming proper challenges to the constitutionality of the death
penalty exist and are waiting to be found
and shaped into persuasive arguments that
will prevail. But to fmd than, we must
continue to examine and re-examine the
law and factual circumstances in which
capital punishment is imposed and the individuals upon which it is imposed to see
beyond the issues that appear to have been
exhausted,
Fifteen years ago, 75 percent of the
American community opposed the imposition of the death penalty and for that reason, among others, the United States
Supreme Court put a stop to it. The puhlic opinion has changed, and according to
some sources, over 85 percent of the
American public believe capital punishment is just, primarily as a deterrent to
crime and as proper revenge for a victim
and his survivors.
The problems of man killing man won't
he solved by frequent or public executions,
although the latter issue is one which
should be faced by a people eager to take
anothds life '%by law."
In Texas, the right to legal representation ceases for death row inmates after the

affirmance by the Court of Criminal Appeals. In Giarratano v. Murray, -F.2d
-(Civil Action No. 85-0655-R, December 18,1986), a federal district judge
in Virginia issued an order which: I)
declared that indigent death row inmates
in that state were entitled to the appointment of counsel upon request to assist them
in pursuing habeas corpus relief in state
courts; 2) ordered the state to develop a
system whereby attorneys would be appointed to the inmates, individually.
The Virgmia case was a class action.
The plaintiffs, all indigent death row inmates, asserted they were entitled to legal
representation in post-convictionproceedings under the equal protection clause, the
Sixth and Eighth Amendment, as well as
the right of access to courts enunciated in
Bounds v. Smith, 430 U . S . 817 (1977).
The Virginia District Court relied on and
extended the reach of Bounds in granting
relief to the condemned prisoners. In
Bounds, the Supreme Court ordered that
prison authoritiesare required to assist inmates in the preparation and filing of
meaningful legal papers by providing
either adequate law libraries or assistance
from legally-trained personnel. The District Court held that libraries and the limited assistance of Bounds was not enough in

Report of the 1987-88 Nominating Committee
The TCDLA Nominating Committee
met on January 16, 1987, in McAUen and,
after deliberation, offered as its recommendation for nomination as officers and directors of TCDLA for 1987-88the following:
Officers
President, Charles D. Butts; PresidentElect, Edward A. Mallett; First Vice President, J.A. "Jim" Bohq Second Vice President, Tim Evans; Secretary-Treasurer,
Richard A. Anderson; Assistant Secretary
Treasurer, Gerald H. Goldstein; Editor,
Voicefor the Defense, Kerry P. FitzGerald; Editor, Significant Decisions Report,
Catherine Greene Burnett.
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Directors Positions
Jeffrey Hinkley, Midland, District 2,
Renominated; Harry R. Heard, Longview,
District 4, Renominated; Kent Schaffer,
Houston, District 5, Replaced Jan Hemphiill (NE); FrankJackson, Dallas, District
3, Renominated; Stanley I. Weinberg, Dallas, District 3, Renominated; Buddy M.
Dicken, Sherman, District 3, Renominated; David Botsford, Austin, District 8,
Replaced James Kreimeyer WE); Dain
Whitworth, Austin, District 8, Renominated; Sheldon Weisfeld, Brownsville, District 6, Renominated; Jack Strickland, Ft.
Worth, District 3, Replaced Arch McColl
(NE); Stan Brown, Abilene, District 3,

Renominated; David Sheppard, Austin,
District 8, Replaced Jeremiah Handy.
Associate Directors Positions
(One year terms)
Bill White, Austin, District 8; Ronald
Guyer, San Antonio, District 7; Mark C.
Hall, Lubbock, District 1; Webb Biard,
Paris, District 4; Michael P. Heiskell, Ft.
Worth, District 3; Lynn Wade Malone,
Waco, District 8; Glenn A. Perry, Longview, District 4; Robert C. Hinton, Dallas, District 3; Candelario Eliondo,
Houston, District 5; Julie C. Howell,
Austin, District 8; Allen C. Isbell,
Houston, District 5; Randy Taylor, Dallas, District 3.

death penalty cases because: 1) there is
limited time to prepare and present petitions to courts after affirmance and return
of the mandate by the state reviewing
court. The trial court could set an execution date and carry out the sentence thirty
days after affirmance. The time issue excludes meaningful access to courts without
appointed counsel. 2) The complexity and
difficulty of the work itself requires analysis of voluminous transcripts. 3) At the
time that the inmate must perform these
difficult tasks, he is least able to do so. He
is tom between pursuing legal remedies too

P

complex for many experienced lawyers to
handle at the time that he must also prepare himself and his family for impending
death.
The state system in Virginia is similar
to Texas. There is a staff counsel for inmates, but the Court found that the assistance of staff counsel, because of their
case load of allprisoners, was inadequate.
In both states, statutes provided for the discretionary appointment of counsel for postconviction relief after a petition raising
meritorious claims was filed. The timing
of the appointment, if any, is a fatal defect

alone would he worth being a member of
your organization.
Although I have previously expressed
my appreciation to your editorial staff for
forwarding a copy to me, I want to reiterate nly gratitude once again. I not only read
it but pass it on to my briefing attorney for
his required reading. Once again, keep up
the good work!

-

Dear Knox:
As a former plaintiffs lawyer, I always
thought that the Texas Trial Lawyers
Monthly periodical was the most informative publication for lawyers in the State of
Texas. However, thelast four or fivepub-

lications of Voice for the Defense have
almost changed my opinion. The editorials,
including yours and "how to do" articles
have been truly outstanding. Any lawyer
interested in the criminal defense practice
would greatly benefit by these articles. It

Video Testing

signs or only slight impairment inconsistent with 0.10 persons, then he is most
likely not intoxicated.
In conclusion, the DWI video recording
can provide information which can be very
valuable to either side. The bottom line is,
if your client was not intoxicated and has
a good video, then you need to consult with
an alcohol expert. The expert can render
an official letter of opinion after examining the video. The expert should also be
able to calculate the estimated blood alcohol level based on how many drinks your
client consumed over a specified period of
time. Hopefully, this level will be consis-

confinned from page 38

the influence of alcohol but may not be intoxicated at all.
Without a blood test, which is most accurate, the video can provide information.
Even if the individual refuses the formal
video test and, while being recorded, is allowed to move around, speak and make
telephone calls for at least ten minutes or
longer, some evaluation can be made by
an alcohol toxicologist.
Because of the many different types of
tolerances (see table 2) to alcohol an individual can possess, the video should be
examined and all outward signs of intoxication should he comoared to the average
signs of an individuaiknown to be intoxicated. If the individual displays signs of intoxication consistent with 0.10 individuals,
then he is most likely intoxicated. On the
other hand, if the individual displays no

in the scheme.
Giarrarrtano v. Murray, is currently before the Fourth Circuit and surely will be
before the Supreme Court by the next
term. This case addresses the critical issues facing all condemned prisoners but is
particularly significant for Texas because
of the death row population and the fact
that this state has executed more inmates
than any other; some without counsel.
Texas lawyers should join together to address this issue in the form of a similar
class action or an amicus brief.
rn

With kindest personal regards,
NORMAN L. UTTER
Corpus Christi

H
tent with the video. Once the prosecutor
looks at the video again, reads an expert
opinion of "not intoxicated," defense counsel may gain a dismissal or be able to
negotiate a more favorable plea agreement.
If an intoxilyzer test is inconsistent with
the good video, defense counsel can argue
the inaccuracy of the breath test device.
Whether the case is tried, settled by plea
negotiations, or dismissed, the defense expert's testimony concerning the video and
the defendant's physical and mental condition should be of considerable assistance
in favorably resolving the case to the
client's satisfaction.
H

TABLE 2
NATURAL TOLERANCES
inborn
physical
stress

LEARNED TOLERANCES
acquired
behavioral
acute
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