President's Report

D,wets

One month we have just passed through
-soon it will be two-then, before we
know it, we will be reminded of the poet's
words 'Twelve months we have just passed
through-how many ideas came to youwhat did you do?" What will we see of
TCDLA and what will we remember in
years to come that we accomplish this
year? Will our "Voice for the Defense"still
echo in our courts, our legislature throughout our land or will it be like a grain of
sand in a desert? What might we do this
year?
Your President, Executive Committee
and Long-Range Planning Committee met
in San Antonio on July 18, 1987 and discussed a wide range of topics regarding
where we have been, where we are and
where we want to go as an organization.
Your President-Elect, Ed Mallett, chairs
the Long-Range Planning Committee and
both he and your President not only welcome but affirmatively ask for your suggestions on how we might improve our
association. Please let us hear from you.

This applies equally to those of our readers who are not members of TCDLA. To
the members of the judiciary, legislature
and other groups, we invite your comments as well.
We now are operating under a formal
budget for the Grst time in our history.
TCDLA's annual meeting needs more
membership participation and attendance.
When and where should we meet? What
can we do to attract more members and
hold them? What do you members want
from your association? Yon have to let us
know.
It has been suggested that we might hold
our annual meeting the second day of the
State Bar Convention (perhaps the morning after the Criminal Law Institute) in
order to "hold a crowd." Let us hear your
though&-TCDLA belongs to our members. Your President speaks for you so you
must speak up.
Other subjects need addressing: Continuing Education Programs, Hall of
Fame, legislation, Speakers Committee,

Supreme Court "Death Penalty Task
Force," and many others. HopefUlly, the
foregoing will trigger your more active
participation in TCDLA.
Before closing, let us mention one of our
important projects for this year, our Speak
ers Committee. Please advise your President that yon will participate as a "Voice
for the Defense"before service clubs, law
schools, high schools and wherever "they"
will listen in your area. Please advise if you
are willing to head up the effort in your
area. Write or call TCDLA headquarters
now.
The plan is to speak on the subject of our
criminal law system, our jury system, and
the role of the criminal lawyer in our
society. We will furnish you possibly three
formats in an effort toward uniformity of
message.
We for the defene must take the
offense, so let us all participate and go
forward.

September 1987 1 VOICE for the Defense 3

I-

Welby Parish Named to Texas Criminal Defense
Lawyers Association Hall of Fame
by Cliffon 'Scrappy" HoImes
Welby Kenneth Parish, former Upshur and maintained his membership up until
County attorney, was inducted into the the time of his death, in February of this
Texas Criminal Defense Lawyers Associ- year.
Welby was a member and past president
ation Hall of Fame during the annual meeting of the Association in June. Born April of the Northeast Texas Bar Association, a
15, 1931, in theBettie Community, north- member of the Masonic Lodge,
- and a
west of Gilmer, Welby KemethParish, af- Shriner.
During his career Welby established a
ter graduating from Union Hill High
Schwiin 1948, attended the University of reputation as a fierce defender of the rights
Texas at Austin, graduating in 1952. Af- of citizens, and was noted as a superb triter service as an officerin the United States al lawyer in both civil and cr~minal
Army during the Korean conflict, Welby matters.
Welby K. Parish, in his professional enreturned to the University of Texas Law
School, graduating with honors in 1956. deavors, epitomized the purposes of the
He was elected County Judge of Upshur Texas Criminal Defense Lawyers AssociCounty in 1958, at the age of 27. During ation, and it is befitting that he now is
his professional career he served also as recognized as a member of that elite group
District Attorney for Upshur County. Wel- which composes the Texas Criminal
by was a charter member of the Texas Defense Lawyers Association Hall of
Criminal Defense Lawyers Association, Fame.
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The Right to Bail in Texas
by Marvin Collins and Candyce Howell

Part II
Bail During Trial

I

A defendant has the right to bail afer
trial but before judgment.lo8 The Court of
Criminal Appeals takes it as "well-established" that state constitutional bail rights
extend to all prisoners "before conviction,"
and has construed the phrase "before conviction" to mean a "verdict of conviction
and a judgment on that verdict."109Therefore, clearly a defendant has a constitutional right to bail during trial, unless one
of the constitutional exceptions to pretrial
bail heretofore discussed applies. In a jury
trial, thus, a defendant's right to bail does
not end when a jury returns a verdict of
guilt. The right to bail ends upon theentry
of i~dgment."~
'?he-right of a defendant to bail during
trial should be carefully distinguished from
the defendant's right to remain on a preexisting bond. It may be that a particular
bond has become insufficient during trial,
but that the defendant still retains the constitutional right to bail, and thus the right
to have set and make a subsequent and
sufficient bond."'
The granting of a continuance during
trial does not in itselfjustify increasing or
revoking bond.li2
There is no right to bail for an individual who has been committed after acquittal by reason of insanity, and pending a
hearing to set the judgment of commitment
aside. l I 3

Bail After Conviction
There is no constitutional right to bail
after conviction and pending
An accused's constitutional right to bail
under article I, section 11 of the Texas
Constitution ends with the entry of a judgment of guilt."5 Thereafter, bail rights
are subject to regulation by the Texas
leei~lature.'~~
The current statutory scheme in Texasarticle 44.04 of the Texas Code of Criminal Procedure-determines a defendant's
right to bail after conviction.
The legislature has provided that defen-

-
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dants convicted of a misdemeanor offense
have the right to reasonable bail pending
determination of any motion for new trial
or appeal.117 If a defendant is on bail when
convicted, one statute provides that the

bond which thedefendant has already posted may suffice during a determination of
a motion for new trial and during appeal,"8 subject to the right of the convicting court to increase or decrease the
amount of bail,'19 and to approve the sureties on a surety bond.lZ0 A more recent
statute provides that the sureties on a criminal bond are fully discharged after a finding of guilty."' This statute, however,
conflicts with article 17.09 of the Texas
Code of Criminal Procedure, and the San
Antonio Court of Appeals has held that article 17.09 prevails, and bail is not discharged.lZ2Even if the original bond may
by law be discharged upon a finding of
guilty, the amount of the bond may not be
arbitrarily increased, and there must be
evidence justifying any increase in the
amount after a finding of guilty.123
Defendants convicted of a felony may
not be admitted to bail if the punishment
exceeds fifteen years,l24 or in certain cases
of aggravated drug offenses.125The former
provision has been held c o n ~ t i t u t i o n a l . ~ ~ ~
For purposes of determining whether a defendant's punishment exceeds fifteen years,
cumulated sentences which individually are
less than fifteen years, but which total
more than fifteen years, do not qualify.lZ7
A punishment for fifteen years plus a fine
apparently is not a punishment exceeding
fifteen years.'28 The fact that a defendant
serves-during appeals and retrials-an
amount of years which, when subtracted
from the total assessed punishment leaves
the remaining punishment less than fifteen years, does not entitle him to bail
thereafter.lZ9
Defendants convicted of a felony and
sentenced to fifteen years or less have no
absolute right to bail pending the determination of any motion for new trial or appeal.130 A trial court may deny a defendant
bail if there exists good cause to believe
that the defendant will not appear when the
conviction becomes final, or if there exists good cause to believe that the defendant is likely to commit another offense
while on bail.13' However, the trial court
must give the defendant reasonable notice
and a meaningful hearing before any denial
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of bail on appeaLL3*The Texas Rules of
Criminal Evidence apply to such hearings.Ig3The question of what constitutes
good cause to believe that a defendant will
not appear has been addressed by the Conrt
of Criminal Appeals. A finding by the trial
wurt that defendant had no ties to the wmmunity and had been diagnosed as mentally
unstable-even when coupled with evidence of prior convictions-was held to be
insufficient to support hail denial.'34 Tbe
Conrt then particularly noted that there was
no evidence of a previous escape, failure
to appear, or hond forfeiture. Evidence of
prior failures of a defendant to appear
would certainly be probative of this factor. Hearsay evidence if objected to, such
as that contained in a presentence report,
is of no probative force regarding this
i~sue.'~5
The term "good cause" to believe that a
defendaut will engage in future criminal
conduct is not considered vague or uncertain because it is not specifically defined.136 "Good cause" is a term of
common usage and understanding, and is
limited by the requirement that there he
evidence that the defendant "is likely to
commit another offense while on hail."137
Evidence that a defendant in fact committed an offense while on hail "far exceeds"
the requirement that the court find the
defendant likely to commit another off e n ~ e . 'Evidence
~~
of a defendant's addiction to alcohol along with psychiatric
evidence of a causal link between such an
addiction and the defendant's criminal activities is sufficient proof of a likelihood
of future vi01ence.I~~
Unohjected to hearsay evidence in the form of reports containing psychiatric diagnoses is without
probative force, and will not support a
finding of a liieliiood of future criminal
conduct.'40 However, evidence that defendant was arrested and indicted for an offense allegedly wmmitted after his release
on an appeal bond may be sufficientwhen coupled with evidence of a prior
felony conviction record-to deny bail,
there heing no requirement that the state
prove defendant committed such subsequent offense.'*' Thus, as to subsequently
indicted cases, apparently defendant has no
right to confmnt the witnesses against him.
It is reasonable to conclude that evidence
tending to show defendant would appear
if released would not defeat the,state'sright
to hold a defendant without bail pending

appeal where there is "good cause" to helieve the defendant would commit another
offense while on bail, since a similar result
has been reached with regard to temporary
pretrial hail denial pursuant to article I,
section l l a of the Texas Constitution.14z
Initial release of a defendant on an appeal
hond does not foreclose future hail denial
during appeal under this provision.'*3 This
is true even though no conditions are initially placed on the hond.1"
It is unlikely that the state will be required to prove that evidence offered at the
hearing to deny hail on appeal is not the
tainted fruit of an illegal search and seizure. The question of the admissibility of
evidence seized pursuant to a search was
recently addressed by the Court of Criminal Appeals in an opinion affirming a pretrial bail denial under article I, section l l a
of the Texas Con~titution.'4~
That Court
held that determination of the validity of
a search is a collateral issue which is beyond the scope of a pretrial hearing. Therefore, if the lawfulness of a search is not
at issue at a pretrial bail hearing when the
presumption of innocence applies, then it
shouldnot he at issue at apost-conviction
appeal hond hearing.
A habeas corpus writ fded by a defendant or a motion to deny bail filed by the
state are proper methods for determining
a defendant's right to hail under article
44.04(c) of the Texas Code of Criminal
Procedure.1* Under both procedures, the
defendaut is entitled to a hearing, and
under the latter procedure, he is also entitled to prior notice.147 However, the judge
who presided over the trial on the merits
may takejudicial notice of the evidence introduced at trial in determining the bail
rights of defendant on appeal.148The trial
court may also utilize appropriate findings
upon a hearing of a motion to revoke probation to justify hail denial during the eusuing appeaLMgDefendant is entitled to
notice and a hearing on appeal hond after
revocation of probation is heard where the
fmdings from such revocation are heing
utilized to deny hond.I5O Even though the
trial court genaally losesjurisdiction of all
proceedings once the record is filed in the
appellate court, it retains the jurisdiction
of all matters pertaining to hail pending
appeal.15'
One statute provides that if the punishment is fifteen years or less, the trial wurt
may, in its discretion, permit a defendant
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to remain on existing bail or admit fhedefendant to hail until the conviction becomes
This, however, would clearly require previous approval of the existing
surety.IS3Moreover, a more Fecent statute
provides that the sureties on a criminal
hond are fully discharged after a finding
of guilty.15*The statutes are in direct conflict; however, the San Antonio Court of
Appeals has held that article 17.09, section 1 of the Texas Code of Criminal
Procedure prevails, and hail is not discharged.L55In any event, and even though
the original bond may by law he discharged on a finding of guilty, the amount
of the hond may not be arbitrarily increased, and there must be evidence justifying any increase in the amount after
conviction.156The trial conrt may, in addition to permitting a defendant to remain
on the existing hond, increase or decrease
the amount of hail after first giving the
defendant notice and a hearing,lS7and retains the right to approve the sureties on
any surety b0nd.1~~
The conrt may also impose reasonable
conditions on bail pending the finality of
a felony convi~tion.'~~
Reasonable conditions are those relevant to the purpose of
assuring the presence of the defendant.160
Such conditions generally may include
those traditionally used as conditions of
probation and may specifically include
regular reports to a methadone clinic for
urine tests, and submitting to drug counseling.I6l The court's discretion does not
extend to requiring a defendant to furnish
cash bail, and the requirement of cash bail
may not be used to deny a defendant's hail
pending appea1.162 No condition may unduly restrict a defendant in the exercise of
his ordinary constitutional rights.'63 Requiring a defendant to stay away from his
family residence-even though he had just
been convicted of indecency with aneighborhood child, and evidence at his trial indicated that he had been indecent with
other neighborhood children-was held to
he unreasonable.'6* The trial court may revoke a defendant's bail pending appeal on
a finding by thecourt on a preponderance
of the evidence that the defendant has vioThe defendant
lated a condition of
is apparently entitled to notice and a hearing before his appeal bond can be re~ 0 k e d . The
l ~ ~state's failure to prove by a
preponderance of the evidence that defendant violated a bond condition by com-

mitting a criminal offense will not bar to a petition for discretionary review by the
subsequent prosecution for the same of- Court of Criininal Appeals.18' The motion
fense on double jeopardy, res judicata, or and petition are subject to immediate consideration and determination by the Court
collateral estoppel grounds.16'
A defendant who has received ten years' of Appeals or one or more of its judges.Is2
punishment or less waives all rights to bail If the Court of Appeals grants the n~otion
pending appeal by requesting a transfer to for stay of mandate, the clerk of that court
the Texas Department of Corrections pur- must file the petition for discretionary resuant to article 42.09, section 5 of the view and process the cause under Rule
Texas Code of Criminal P r ~ c e d u r eBut
. ~ ~ ~2 0 2 0 of the Texas Rules of Appellate
since a defendant who receives more than Procedure governing the filing of petitions
ten years' punishment must by law be for discretionary review generally.Is3If the
transferred to the Texas Department of Court of Appeals denies the state's motion
Corrections on his failure to initially post for stay of mandate, the clerk of that court
bond,"9 such a transfer does not thereafter must then issue the mandate.18' The state,
preclude the defendant's right to prior no- however, can then present the motion for
tice and a hearing on his right to bail stay of mandate to the Court of Criminal
pending appeal and subsequent release, if Appeals by attaching the motion to a petition for discretionary review in that
appropriate.I7O
A defendant may appeal a trial court's court.185 The Court of Criminal Appeals
nunc pro tiotc order, the effect of which can deny the motion for stay of mandate,
is to require further imprisonment of de- or it can stay or recall the mandate.Is6 If
fendant."' This right of appeal was held it stays or recalls the mandate, the clerk
to apply even where the defendant had of the Court of Appeals must file the petiwithdrawn her notice of appeal from the tion for discretionary review and process
original conviction and had turned herself the cause under Rule 202(9.18' If thecourt
in to the Texas Department of Correc- of Appeals affirms the trial court's denial
ti0ns.17~The same defendant, who was at of hail on appeal or upholds or increases
large when the trial court entered the nrirzc the amount of the appeal bond set by the
pro tunc order, was also held to he enti- trial court, then the normal procedures
tled to reasonahle hail pending appeal fmm governing the issuance of mandates apply
in the Court of AppealslS8and in the Court
the uunc pro tunc order.I7'
All bad orders made pursuant to article of Criminal Appeals.189 Although rarely
44.04 of the Texas Code of Criminal Pro- utilized, an original habeas corpus action
cedure are expressly made appealable and in the Court of Criminal Appeals may be
given preferential review.'74 Rule 44@) of instituted to attack appeal bond orders.Ig0
the Texas Rules of Appellate Procedure
In both felonies and misdemeanors,
further provides that in any bail matter, when the clerk of the trial court receives
there shall be an expedited appeal. The a mandate from the appellate court affirmstandard of review is "abuse of discre- ing the underlying conviction, the defent i ~ n . " Court-appointed
'~~
counsel handling dant's bail is discharged and the judgment
such appeals
must complv
..
. . fully with the of the trial court should he executed imwell-established procedures governing mediately.19' If the conviction is reversed,
fiivvlous appo~ls,iiapplicahlc.'76 Appe;tls the defendant's right to bail is commenof orders in habeas corpus proceedings surate wlth the right to bail existing prior
' ~ a~ case is reversed
filed to determine hail rights pending ap- to the c o n ~ i c t i o n .If
peal aregoverned generally by Rule 44 of in a Court of Appeals, the defendant is enthe Texas Rules of Appellate Procedure. titled to he released on reasonahle hail
Initially, such appeals are to the appropri- pending any discretionary review in the
ate Court of Appeals,'77 and are likewise Court of Criminal Appeals.193 Once a
subject to expedited review.'"8 The Court defendant is released on hail after reverof Appeals can reverse the trial court's sal of a conviction by a Court of Appeals,
denial of bail on appeal and itself set the and pending discretionary review in the
amount of the bond.'" The Court of Ap- Court of Criminal Appeals, it is not clear
peals can also reduce the amount of the whether the trial court may increase bail194
bond set by the trial court.laOIn either or deny bai1195 on account of actions of the
event the state can file in the Court of Ap- defendant occurring subsequent to his repeals a motion for stay of mandate attached lease. Likewise, it may be argued that a

defendant released on bail pendmg discretionary review in such case may he denied
bail temporarily pursuant to the freed felon
provisions of article I, section 1l a of the
Texas Constitution, if he commits a felony
after release on bail pending discretionary
review.L96
If, during the pendency of review of an
order setting or denying bail pending appeal, the underlying conviction is affmed
in the Court of Criminal Appeals, the
review of the hail question becomes moot
and any appeal in an appellate court will
be dismissed.'97
Trial courts in Texas have no power to
enlarge post-conviction felons on hail during the pendency of a post-conviction attack on their sentence.198However, the
Texas Court of Criminal Appeals, in the
exercise of its original habeas corpus jurisdiction, has thepower to enlarge any postconviction defendant upon

Pending
Probation Revocation
Inasmuch as there is no constitutional
right to bail after conviction, felony probationers have not heretofore had a right to
hail pending determination of a motion to
revoke probation.200In 1977, the legislature amended the Adult Probation Law and
for the first time optionally provided for
unadjudicated probation.20' The effect of
this amendment is that defendants may
acknowledge their guilt and be placed on
probation for a period of time, but not
suffer a formal conviction if they abide by
the terms of prohation.2Q2Thus, a felony
probationer serving an adjudicated prohation may he denied bail pending probation
revocation, hut a felony probationer serving an unadjudicated probation may not.203
Conversely, it had been held that in misdemeanor cases probationers had a right
to hail pending determination of a motion
to revoke probation, since no judgment of
guilt was entered for defendants receiving
misdemeanor probation.204However, in
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1979,1981, andin 1985, theMisdemeanor challenges to parole revocation proceedProbation Law2" was amended, and mis- ings as a post-conviction writ of habeas
demeanor probations are. now governed C O ~ ~ U S . ~ ~ ~
piimarily by the Adult Probation L a ~ . ~ 0 6
The result, p&umably, is that misdePending Extradition
meanor probationers are now in the same
position as felony probationers with respect
A person held in Texas on a fugitive
to the state constitutional right to bail: adjudicated misdemeanor probationers are warrant for extradition to another state is
not entitled to bail pending revocation entitled to bail pending issuance of a warproceedings, while unadjudicated misde- rant for extradition by the Governor of
meanor probationers are entitled to bail.207 Texas.z17However, no right to bail exists
Upon revocation of misdemeanor proba- if the offense is one punishable by death
tion, a defendant is entitled to reasonable or life imprisonment under the laws of the
bail pending any motion for new trial or state in which it was committed.*18
After issuance of the Governor's WarappeaLz08
The trial court, in its discretion, may rant, theaceused may file a writ of habeas
admit adjudicated felony and misdemeanor corpus to test the vdidity of extradition.
probationers to bail even though they may The accused is then entitled to bail pendhave no absolute rigbt to bail.209 Any ing resolution of the writ of habeas corprobationer not released on bail has the pus and any appeal of the habeas corpus
An exception to this right to bail
rigbt, upon motion, to a hearing on the ca~e.~'9
exists
where
the accused is charged with
state's motion to revoke probation within
a
capital
offense
and the proof is evitwenty days of the fding of a motion for
dent.nOMoreover, the accused is not entispeedy hearing.2'0
tled to bail pending appeal of an extradition
proceeding for a convicted felon.22'
Pending Revocation
The constitutional right to bail does not
extend to one held for e~tradition.22~
of Parole
Since article I, section 11 of the Texas
Constitution applies only before conviction,211bail as a matter of right does not
exist for a parolee, and is subject to legislative control. The Texas Code of Criminal Procedure provides that as to a parolee
arrested for an alleged violation of parole

.

"[plending hearing . . upon any
charge of parole violation or violation of t b conditions of mandamry
supervision, the prisoner shall remain incarcerated,"2l2
Thus, a parolee may not be admitted to bail
pending a hearing on a charge of violating
parole. The detainee must be held by the
authorities who arrested him until eompletion or waiver of the Board of Pardons and
Paroles administrative release revocation
hearing, after which he is either released
to parole, or reincarcerated in the Texas
Department of Corrections.2'3 While the
Court of Criminal Appeals has the power
to enlarge any post-conviction defendant
on bail in the exercise of its original habeas
corpus jurisdiction,214district courts do
n ~ t . ~ ~ ~ D i scourts
t r i c t are required to treat

dertaking wiU he complied with, it is not
to be used as an instrument of oppresion.^^^ Therefore, in the absence of evidence, the Court of Criminal Appeals will
notindulgeihepresumptionthat money allegedly stolen by the defendant would be
used to effect an escape if the defendant
were released.23o
In weighing the nature and circumstances of the offense, the trial court may
consider the range of pumshment permitted by law.Z3l Also, the court may consider
the probable severity of the punishment
that would be imposed within that range
if the defendant were convi~ted.~32
The
court should determine, in cases in which
multiple charges are pending against the
accused, whether or not a number of the
charges arose from the same transaction.233
The ability or inability of a defendant to
make bond does not alone. control but is
an element to be considered.234Indigency
alone will not entitle a defendant to lower
bail.235 Conformity with previous bond
conditions236 and other outstanding
bondsZ3' are also proper circumstances
to be considered. Danger to the victim or
family of the victim has been recently
added to the list of factors wbich may be
considered in setting the amount of bail.238
Amount of Bail
The Texas Rules of Criminal Evidence do
not apply to proceedings to determine the
Texas affords an accused constitutional amount of
protection against excessive baiLZ23
The usual and customary procedure for
The legislative realization of this consti- testing the reasonableness of bail is by a
tutional guarantee includes the following writ of habeas corpus.240 The burden of
standards: (1) the bail shall be sufficiently proof is on the petitioner,'" although the
high to give reasonable assurance that the court wiU consider the absence of factors
undertaking will be complied with; (2) the favoring high bail.2q The Texas Rules of
power to require bail is not to be used as Criminal Evidence do not apply to these
an instrument of oppression; (3) the nature writ hearings." However, the trial court
of the offense and the circumstancesunder may not consider off-the-record conferAs a prerequisite
which it was committed are to be wn- encesz" or hear~ay.~45
sidered; (4) the ability to make bail is to to relief, unless the accused can show that
be regarded, and proof may be offered his funds, and those of his family have
on this point; and (5) the future safety been exhausted, he must show an unsueof a victim of the alleged offense may be cessful attempt to post the stated bond."6
considered.224
If a writ of habeas corpus challenging
The primary purpose of ball is to secure the amount of the bond and alleging illegal
the presence of the defendant in court for detention is filed by one held before indictaial.z25The ties, if any, of the defendant ment, or by one held to answer an inforto the community may thus be considered mation, this places in issue the question of
in setting bail,'" as may the defendant's probable cause for the defendant's contincitizen~hip.~"
A criminal record and a past ued detention.247It is then incumbent upon
history of failing to appear while on bond the state to show probable cause for his
are also proper factors to be con~idered.~~acontinued detention, failing wbich the deWhile the bail should be sufficientlyhigh fendant must be di~charged?~~
Return of an
to give a reasonable assurance that the un- indictment establishes probable c a u ~ e . ~ 4 ~
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plicability in determining defendants right
to mandatory release on bail pursuant to
article 17.151 of the Texas Code of Criminal Procedure.265

Conclusion
Before conviction, a prisoner's rights to
bail in Texas are guaranteed by the Texas
Constitution, with enumerated exceptions.
Thus, before conviction, the legislature
may regulateonly themanner in which bail
is extended, hut may not alter or impair
a prisoner's substantive bail rights. After
conviction, aprisoner's bail rights are subject to plenary control by the legislature.
Texas has hadno comprehensivebail reform in this century. Therefore, it is suggested that a statewide committee of law
enforcement officials, judges and attorneys
be established to conduct hearings and formulate appropriate legislative and consti
tutional bail reform for Texas.
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the Court of Criminal Appeals, that Court set bond
at $lO,aK), rendering the original issue of bail on
appeal moot. The Courl of Criminal Appeals there
fore ordered that defendant's petition for d~scretionaryreview bedismissed. The slatethenfileda motion
for rehearmg in the Court of Criminal Appeals complaining that that Court erred in ruling in effect on
the merits of the defendants petit~onin the opinion
disnussmg i t Agreeing with that mteotion, ihe Court
of Criminal Appeals withdrew its onginal opinion m
whichit ordered that defendanrspetitionbedtsmissed
for moolness.
CRIME m . ANN Rule 1101(c)
133. TEX RULES

108. ErpaneLnday, 594 S.W.2d 102 (Tex. Crim.
App. 1980).
109. Id at 103-04.
110. The Texas Codeof Criminal Procedureomvidw that upon each judgment of acquittal or canviction a judgment shall be entered immediately.
Tex. CODECRIM.PRO. ANN. art. 37.12 (Vernon
1981). However, art. 37.07 @(c) prnvides that where
the matter of punishment is referred to the jury, the
verdict is not complete until the jury has rendered a
verdin on both guik and punishment. Id. Likewise,
art. 42.01 501-8 provides thet a judgmcnt must show
that a defendant has been punished as has been determined. Id. Thus, in a bimcated trial where the
july determines both guilt and punishment, the defendants constihltional right to bail continues until the
verdict on punishment is returned and a judgment entered. See also. Btrllardu. Slate, 548 S.W.2d 13, 18
(Tex.Crim. App. 1977).
I l l . Refer to notes 121-123, infra, and acmmpanying text.
112. Erpanc King, 613 S.W.2d 503 (Tex. Crim.
App. 1981).
113. ErpnneFmilq, 146 Tex. Crim. 557, 177
S.W.2d 72 (1944).
114. Er pone E d , 40 Ten. 451 (1874).
115. Erpartehfay, 594 S.W.2d 102,103 vex.
Crim. App. 1980). A defendam returned to Texas
for trial after conviction of a felony in another state,
and while that stat& sentence is still outstanding, is
not entitled to bail pending trial in Texas. Mills v.
Stab, 626S.W.2d583 Vex. App. Amarillo-1981,
pet. refd' ).
ram
PRO.ANN.art. 44.04
116. See TEX.CODECRLM.
.-3,-3.
(Vernon Supp. 1987).
134. Erpane Spouidbxg, 612 S.W.2d 509 flex.
117. Id. art. 44.04(a).
Crim. App. 1981).
118. Id.
~ 802. Bur135. TEX R t n e s C r n . E m . A ~ Rule
119. Id. art. 44.04(d).
mrrglts v. State, 611 S.W.2d LO6 Vex. Crim. App.
120. Id. act 44.04(e).
1981).
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Crim. App. 1979).
117
7d
.
. .
.

138. Id. at 151.
139. Erparie Lrrwe, 573 S.W.2d 245,247 Vex.
Crim. App. 1978).
140. TEX RULESCnul EVD ANN Rule 802: Er
pnneHeben, 579 S.W.2d486,487 vex. Crim. App.
1979).
14i. Er pane Nycum. 614 S.W.2d 140 (Tex.
Crim. App. 1981).
142. ErpnrreStnilh, 548 S.W.2d410.414 (Tex.
Cnm. App. 1977).
143. Pulnam v. Stale, 582 S.W.2d 146, 147,151
(Tex. Crim App. 1979); Erparle Le Blatx, 615
S.W.2d 724 (Tex Crim App. 1981).
144 Id.; see alsoRobi~tsonv. State, 7W S.W.2d
710 (Tex App. Housmn [14thDist.l-1985, w pet.)
145. 'llmizz I, Stme, 721 S.W.2d 354 (Tx.Crim.
App. 1986).
146. Putnam v. State, 582 S.W.2d 146,147 (Tex.
Crim. App. 1979); Erpane Heben, 579S.W.2d 486,
487 (Tex. Crim. App. 1979). Morewer on rare oc
casions, the Court of Criminal A m l s will itself entertain an original writ of habeas corpus filed in th*
Court. Erparte Spnulding, 612 S.W 2d 509 (Tex.
Crim. App. 1981). Erpane N m l l , 528 S.W 2d
129, 130 (Tex. Crim App. 1975). The Court of
Criminal Appeals has stated that habeas corpus is no
longer a proper remedy in hght of the 1977 amendments to Ten CooaCnrm Pno A m art. 44.04 p e r nonSupp. 1987). S e e F o n h v. Hamy, 573 S.W.2d
241,245 (Tex. Crirn. App. 1978). Nevertheless, il
has subsequently entertainedappds fmm habeas corpuspmeeedlngs filedto review bail pending appeal.
See, e.g., Erparre Demon, 582 S.W.2d 151, 152
(Teex. Crim. App. 1979). Fowler has subsequently
beencriticized. Eryarle&wr, 612 S.W.2d 534.541
(Tex. Crim. App. 1980) and has now been ovemled.
Expane Spnulding, 612 S.W.2d 509 (Tex. Crim.
App. 1981).
147. ErpnrtcJaekron, M)2 S.W.2d 535,536-37
(Tex Crim App. 1980); Er pane Shackle), S W.2d(Tex. Crm. App #112-85, Sept. 24,
1986), see note 132, supre.
148. E pane Timer, 612 S.W.2d 611 (Tex.
CNM E m
Crim. App. 1981). See also TEXRULES
ANN Rule 201.
149. ErpwteLOwe, 573 S.W.2d 245,247 (Tex.
Crim. App. 1978). See also Tex R u m Cnan. E n o
ANN Rules 201. IlOl(clOl(C1.
. .. .. .. and I IOl(dl(2)
. .. .
150. See Erparte Sttockley, -S.W.2d flex. Crim. App. #112-85, Sept. 24, 1986). and note
132, supra. If the defendant is entitled to notice and
a hearing before the amount of his bond on appeal
canbe raised, then clearly heis entitled to notice and
a hearing before bail on appeal can be denied. See
also Herndon v. Snrre, 627 S.W.2d 502 Vex. App.
Houston [ k t Dist.1-1981, pet. granted), afPd, 627
S.W.2d 520 (Teex. Crini. App. 1984).
151. Tm. R. APP.P. 40(b)(2); TEX.CODECRlnr.
PRO.ANN.arl. 44.12 (Vernon Supp. 1987); Robin.
so,, v. Stole, 700 S.W.2d 710,711 (Tex. App. Houston 114th Distl-1985, no pet.).
152. TEX.CODE C r n . PRO.ANN. art. 44.04(c)
(Vernon Supp. 1987).
153. R.C.S. art. 2372p-3, $l2(d) (Vernon Supp.
1987).
154. Id., $l3(c).
155. Garcia v. Srore, 686 S.W.2d 281 (Tex. App.
San Antonio-1985, no pet.).

V e x . Crim. App. 1980); fi p n r Vusguer. 558
S.W.2d 477, 479 (Tex.Crm. App. 1977).
230. fipneliey.594S.W.Zd98.99Crcx. Wm.

Crhn. App. 1 9 0 .
232. Er mme Samdond. 5l6 S.W.2d 636. 635
mex. a i m . A O ~ .19781.
' 233. Kspnr;b~oiz.6b2 S.W.2d 192 (Tex App
Awin- 1985, nu pel.). Allhouph thc defendant was
under indictment for four aggravated rohkries, one
aggravated sexual abuse, and one agravated srwult,
aml pruof showed that lhc accuscd had spnt most
of his adult life in prison aod h,4 once lefl the Mate
wRilc onparolc without pnnisdon or aulhority, the
Caurt of Appeals held that berausc live uf the six
charges aruse from the wme traosaciion, Ihr bail set

Crim. App. 1976).
250. fi porle Hurlri~urz.583 S.W.2d 792, 793
VCK. Clim. App. 1979); F
ir wrle Droton, 582
Crim. App. 19791.
S.W.2d 151, iSiVe%.
251. Tnx COoaCnrM. Pan-.
art. 23.05 (VerMU Supp. 1981). See nok 9, w r a .
252. TNE.ComCaaa. PRR ANN aft. 16.16 Nernon Supp. 1987). Then: i s prvbably a rcqiirdnrn~
that such judgc fiod"good wuw,'aRer prior notiuc
lo the accusal a d a hearing, bcfurr such an incraw.
See note 2% S
t,M u .
259. apons CIem;573S.W,2dZ24 Vex. Grim.
APP.
.- 1978).
Z54. Tex.ConaCaw.PROpA~.art.
23.11 (Vern m Supp. 1987) Seealso, id, art. 16,16 (Vernon
Sum. 19871.
~

~

(Tcx. Crim. App. 1112-85,Scpr. 24. 1986). wherein
the Cuurt swed tha a defendam is entitled lo ntllico
and a hhc.wlng hefare hi bail c m appenlcan he r a i d .
Clearly. ifa&fendant is enti~&ionoti&and ahearing be*
his bail can be raised aftarc@nvi~tiOn,
he
would be~ttfled
lo tlae ~amepmPotimS
beforec6nvictim when he has a constitutional riehi to bail.
258. Tru. R. Am. Is. 44; Tm CONS;. art. 5, 55
(Vernon Supp 1987).
259. Erpnnf S e m . 605 S.W.2d 329 Vci. Crim.
App. 1980).
269. T!?x Amy GUI. OP NO. H-1130 (1978j.
261. Tex. CDDa CRW. m(0. ANN, art. 17.151
W m o n Supp. 1987).
262. Er@m Kemailldn, 657 SS.W.2d433 Vex.
Crim. Am. 1983).

549, 550 (Tq. Crhn App. 1980).
235. Erwne ~ r i e o r ~ n6WS.W.7.d
h.
316,317
flex. Crim. App. 1980).
2%. Erporfethown, 561 S.W.2d 173Vex. Ctim.
App. 1979): ErpaweKubnc, 611 S.W.7.d 848 flex,
Crim.
Am. l(181)
~.~
.
- - ,237. t i purte Cewllo.~,537 S.W.2d 744 Vex.
Crim. App. 1976); Er pone R h w , supra.
238. 'l'ex Cutm Caul PKO.ANN.a a . 56.m(a)
(2>, 17.15 (Vernon Supp. 19873.
239. TW. RDLs Cm.Ev10. ANN Rub ll0lfe)
.(3Xc).
2W.Tffx C o o a C m . PROA m aft. 11.24 Ner~~~

..

~

~.~

.~

~~.,.
, ~.
-~
(Tcx. Crim. App. 1'977). A trial court nray enkllilin
~

~

3 remnd application Tor wril of habeas mrpls to reduu: hail even though the fintauch w~ilwasdmicd.
I : r p n e Krnce. 608 S.W.2d 681. 682 (Tcx. (!rita.
A+. 19Wj. In rcvicwing on appeal rho amount of
b o d sct in thc trial court, the Court of APWIISin
onocapilal ease examined the amounts s t &capital
aases m'eratyears* but ~ t e that
d then has been
a subslaatialdecreasein thevalueof the dollar since
ihe prim cases waredecided. Erpame Gem&, 685
S.W.2d 440 (Tex. App. Houston Ilsl Dis~l-1985,
no pet.), The trial court, in addition to enlerlainl0g
B ~ecqnd
writ applirafian, may alsoenterlain a motion lo reduce bail, but this i$ an informal headng
fnun whichno agpeal my-betaken. E x w e M a w ,
538 S.W.24632 Fa.Crim. A@. f976); Erpane
Fam'rzgmn,467S.W.2d 479 ifex. Cdm. App. 1971).
241. &r~~e~2emvonh,600S.W.2d316,317
(Tex. Crim. App. 1986).
242. .&gameKelfer, 9 5 S.W.2d 531,532 (Tex.
Crim. App. 198W.
EV~D
A m Rule 1101(e3
243. Tex RULESCRIM
m<P,
,w,-,.
244. Erpatre ICeUer. s ~ p m at
, 532.
245. Ermefvev. 594 S.W.2dBS 991%~.Cnm.
App. f986~.
246. Er pa* DeLeo~,4 9 S.W.2d 260 mex.
Cnm. App. 1970); Er parw R&m, 468 S.W.2d
410 (Tex, crim. App. 1971), Erpaffr Willnun, 695
S.W.2d 752 flex. App. H m n IIst Dist.1-1W5,
no per.).
247. E r p a m Slnughter, 6.54 S.W.2d 17 fl6x.
App. mllas- 1983, pet. d d ) .
24% M.;Erpnne Wdliatm, 5%7S.W.2d 391 (Tex
Crim AOD.39791: Ermtre&r&.
547 S.W.Zd271
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A Trial Judge's Right to be Wrong:
A Look at Writs of Mandamus And Prohibition In Criminal Cases
by Richard Banks

Introduction

granted when the act sought to be prevented is already done, but will lie when such
act is not a full, complete, and accomplished judicial act. State ex re[. Wade v.
Mays, 689 S.W.2d 893, 897 (Tex.Cr.App.
1985).
Where a relator has sought prohibition
when the proper relief should have been
mandamus, the Court has looked to the
substance and not the form of the pleadings. Ex parte Gray, 649 S.W.2d 640
(Tex.Cr.App. 1983). State ex re/. Vance
v. Clawson, 465 S.W.2d 164
(Tex.Cr.App. 1971).

Trial judges may rest easier because of
a recent opinion by the Court of Criminal
Appeals, knowing that many of their dayto-day decisions may be immune from any
review from higher authority where such
decisions fall within the scope of judicial
discretion.
In another recent decision, the courts of
appeal were recognized to have mandamus
iurisdiction over the trial courts subiect to
review by the Court of Criminal Appeals.
During calendar years 1985 and 1986,
240 motions for leave to file applications
for writs of mandamus or prohibition were
Test for Existence of
Extraordinary Remedy
filed in the Court of Criminal Appeals. Of
these. 223 motions for leave to file were
It is well settled that prohibition or mandenied bv the Court, 5 were dismissed, and
damus
will lie only when the following
2 were withdrawn.
Ricliard Banks graduated from the
This means that for the two-year period, University of Houston (J.D.) in 1971; 11as two-prong test has been satisfied:
(1) the relief sought must be in the narelators were unsucessful in all hut 10 in- been Board Certi$ed in Crintinal Lnw
stances (04%) in obtaining the consent of since 1977; served as an Assistant Cri~ni- ture of a ministerial act by the respondent
the Court to "file and set" these matters for nal District Attorney in Dallas County and as opposed to a discretionary one; and
(2) there must be no adequate legal
subn~ission.(Of course the fact that a case us mi Assistant District Attorney, Special
is filed and set does not mean tbat relief Crimes Division, in Travis County; mid, remedy available to the relator.
was ultimately granted, only that theissues since December 1984, has served as the State ex re/. Vance v. Rorrtt, 571 S.W.2d
presented were accepted for consideration fi-ecutive Adn~inistratorof the Court of 903 (Tex.Cr.App. 1978).
by the Court.)
Crin~inalAppeals. Recently, Mr. Banks
Ministerial vs. Discretionary Acts
In view of these dismal statistics, it ap- was appointed Assistant United States Atpears that most practitioners were simply torney for the Southern District of Texas,
unaware of the considerations involved in Horrston Division.
Mandamus is not available to compel a
obtaining extraordinary relief. This paper
discretionary as distinguished from a
ministerial act.
is intended to orovide assistance to those
Recently, in State are/. Czmy v. Gray,
who must decide whether to seek extraor- and is not issued as a matter or right, but
S.W.2d
(Tex.Cr.App.
No.
dinary relief in a criminal case.
rests laraelv
in
the
sound
discretion
of
the
- .
69,262, February 11, 1987) the Court held
Court.
The Nature Of The Beast
A writ of prohibition is that process by a trial judge could not he compelled by
Maadainns m d Prolzibition Dislingnished which a superior court prevents inferior mandamus to withdraw what appeared to
courts, tribunals, officers, or persons from be an erroneous ruling sustaining defenA writ of mandamus is an order issued usurping or exercising jurisdiction with dant's collateral estoppel plea in bar and
effectively barring defendant from retrial
by a court of competent jurisdiction, re- which they have not been vested.
The essential difference between the writ for capital murder.
quiring some inferior court or an official
Judge Miller, writing for the Court,
to perform a duty compelled by law. It is of prohibition and the writ of mandamus
also available to undo and nullify the is that the former issues to prevent the stated:
usurping or exercising of jurisdiction commission of a future act whereas the latAn act is 'ministerial' if it constiwhich an inferior court or official does not ter operates to undo or nullify an act altutes a duty clearly fixed and rehave. Mandamus is an extraordinary writ ready performed; the former will not he
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quired by law. The duty must be
unequivocal, unconditional and
present.
Moreover, a 'ministerial' act is one
which is accomplished without the
exercise of discretion or judgement.
If there is any discretion or judicial
determination attendant to the act, it
is not ministerial in nature. Nor is
a ministerial act implicated if the trial
court must weigh conflicting claims
or collateral matters which require
legal resolution.
Examples are helpful in making
clear the distinction between
ministerial and discretionary acts.
Vacating an order is ministerial, as
is forwarding the notice of appeal.
Issuing process under the direction
of a judge is ministerial, also, issuing or executing capias after mandate
has issued is ministerial in nature.
Last, consideration of a motion
properly filed and before the court
is ministerial.
Deciding how to rule after considering a motion to dismiss,
however, is not a ministerial act. Determining whether to grant an application for probation is considered
discretionary, and thus beyond the
scope of extraordinary relief.
Although the court may be compelled to consider a motion, mandamus or prohibition is not available
to require the judge rule a certain
way on that motion. (Citations ommitted)
X

**

If a trial judge has jurisdiction
over a particular issue, he is empowered to decide that issue in any way
he has authority to do so; however,
he cannot be required, by extraordinary writ of mandamus or prohibition, to decide that issue 'correctly.' This is one reason why
extraordinary relief is not available
to compel a particular outcome
where deciding that outcome involves a discretionary or judicial act.
The law confers the authority to decide upon the judge, and the correctness of his or her decision may not
be supervised at every step by appellate courts.
The question is not whether
respondent made an incorrect deci-

sion regarding the motion. The question is did respondent have the
authority to rule in any way he believed proper. . . . (Citations ommitted).
Any order by a court having no jurisdiction is void. Mandamus will lie to compel a court to vacate a judgment or decree
where the court completely lacked jurisdiction and where no adequate remedy by
appeal or otherwise exists. Where a court
has no jurisdiction the only proper order
is one of dismissal. State ex re]. Millsap
v. Lonzarto, S.W.2d (Tex.Cr.App. No.
69, 451, June 19, 1985).
Mandamus will lie when a judge acts beyond his statutory authority. State a rel.
Holmes v. Denson, S.W.2d (Tex.Cr.App.
No 69,257, June 27, 1984).
In Ord~mezv. Bean, 579 S.W.2d 911
(Tex.Cr.App. 1979) the Coun stated, "For
the [relator] to prevail in this application
for writ of mandamus he must demonstrate
both that there was only oneproperjudgment that could be entered and that the entry of the judgment based upon the facts
found by the court was in essence a
ministerial act." A court may be directed
by mandamus to enter a particular judgment if that judgment is the only proper
one that can be rendered in the circumstances and there is no other adequate
remedy. State a rel. Vance v. Routt,
supra.
Entitlement to either mandamus or prohlbition must be shown to be "clear and indisputable." Relator must show no
impediment to the doing of the act sought
to be compelled or prohibited and must
also show he has an absolute right to such
a judgment. It must be demonstrated that
to do other than that sought by relator
would be a clear violation of official duty.
Neither writ will issue to enforce a duty
that is to any degree debatable. An extraordinary writ will not issue when it is necessary to decide conflicting claims or
collateral questions which require legal
controversy for their settlement. State ex
rel. Wade v. Mays, supra.
In Wade v. Mays, supra, Judge Clinton
wrote:
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Indeed, to hold (that) the mere
presentation of apare but unsettled
question of law alone constitutes an
adequate basis for exercise of our ex-

traordinary writ authority would
grossly undermine and distort the
historical function of that authority
in our system of justice; such a holding would intolerably erode the
authority and unique role of our trial
judges within that system.

No Adequate Remedy a f Lnw
The State usually has no adequate remedy at law because the State has no right of
appeal in criminal cases. See Tex. const.
Art V . , Sec. 26; Article 44.01
V.A.C.C.P.
In State a-re/. Cuny v. Gray, supra, the
Court denied the State mandamus relief.
In doing so, Judge Miller, speaking for the
Court stated:
We are mindful of the position
forced upon the State by the constitutional provision prohibiting appeal
by the State. Whether for bad or
good, the totality of our law does not
contemplate a remedy with which
the State may vindicate what it perceives to be error in stituations such
as this. Thelaw simply does not permit this Court to exercise its extraordinary writ powers solely because
the State has no other adequate remedy at law.
In Millsap v. Lozano, supra, the State
sucessfully argued that when one county
court at law judge, without statutory
authority, recused another county court at
law judge, the first judge had "placed a
cloud on a criminal conviction in which the
State had a vested interest'' and since the
State could not appeal, the second prong
was satisfied. Had the defendant brought
the application rather than the State, relief
might not have been granted as the defendant bad the opportunity to appeal upon
conviction.
Lawyers representing defendants must
remember that an appeal is almost always
an adequate remedy law. To date the Court
has formally recognized but one exception
to this rule: when a pretrial double
jeopardy claim is involved. See E.r parre
Robinson, 641 S.W.2d 552 (Tex.Cr.App.
..
1982).
The right to redress is limited by the
Constitutional l i t a t i o n on the State's right
to appeal and by recognition of the fact that

generally the Court of Criminal Appeals
will not review, before trial, conviction,
and appeal, any ruling of the trial court.
Ex parte Conner 439 S.W.2d 350
(Tex.Cr.App. 1969); Ex parte Fertitta,
320 S.W.2d 839 (Tex.Cr. App. 1959). Interlocutory appeals are not permitted. Scott
v. State. 253 S.W.2d 275 (Tex.Cr.App.
1953); Ex parte Jones, 449 S.W.2d 59
(Tex.Cr.App. 1970); Wil[ian~sv. State,
464 S.W.2d 842 (Tex.Cr.App. 1971).
Mandamus and Prohibition may not he utiIized as a substitute for an appeal.
Very recently, however, in Smith, et al.,
I . Fluck, et a/. , - S.W.2d (Tex.Cr.App. No 69,676, April 22, 1987),
the Court of Criminal Appeals shed additional light upon the meaning of an adequate remedy at law. In this case several
members of the Harris County defense bar
sought mandamus to require the County
Auditor and Commissioners of Harris
County to pay attorney fees for court appointments which had been approved by
the trial court but rejected by the auditor
and the commissioners after the 'Board of
District Judges Trying Criminal Cases"
had purported to reduce the amount of the
fees.
After deciding that the auditor and commissioners had a ministerial duty to pay the
fees as approved by the trial judge in the
absence of any claim being raised that the
fees were not "reasonable," the Court
turned to the second prong of the mandamus test.
The Court noted that "in some cases, a
remedy at law may technically exist;
however it may nevertheless be so uncertain, tedious, burdensome, slow, inconvenient, inappropriate or ineffectiveas to
be deemed inadequate." (Citations ommitted)
Respondents urged that relators had an
adequate remedy at law in that they could
seek declaratory judgments or civil suits
For payment of the claims.
Judge Campbell, writing for the Court,
rejecting the argument, wrote:

. . .(T)he respondents' unauthorized policy threatens to erode the
confidenceof court-appointed attorneys throughout Harris County, if
not the entire state, by jeopardizing
the very source of their income. If
relators are forced 'to pursue the cir-

cuitous route of a suit in court to establish [their] claim[s], with the
expense and delay necessarily incident to such a course,' then the important function of court-appointed
attorneys in our criminaljustice system could he seriously compromised
before relief arrives.
The inadequacy of relators' remedies at law in the instant case is suggested by additional consideration.
Each of the remedies at law theoretically available to relators, e.g., suits
for declaratory judgments or civil
suits for payment of claims, would
require relators to pursue their legal
remedies in civil district courts.
And, even though relators ultimately
could appeal those civiljudgments to
a court of appeals, they would not
be able to appeal from the court of
appeals to this Court in that civil suit.
Moreover, a court of appeals would
have no case precedent from this
Court directly relating to the issues
raised by relators. Essentially, relators would be forced to seek relief
in a criminal law matter before civil
law forums, despite the fact that fhis
Court is the final arbiter of criminal
law matters. Considering all of the
above factors, we find that the remedies at law herein enumerated could
not provide relators the same swift.
exact and sure relief that is available
through mandamus; nor could they
provide remedies that are equally as
convenient, beneficial and effective
as mandamus.

Other Considerations
Solev because mandamus will lie does
not mean that leave to file an application
for extraordiary relief will be granted because the granting of relief is absolutely
discretionary. Usually the Court of Criminal Appeals will grant leave to file when
the relief sought is proper and when the
matter involved is perceived to he important enough to the jurisprudence of this
State to warrant the intervention of the
Court of Criminal Appeals.

Jurisdiction
The Court of Criminal Appeals, the

Courts of Appeal, theDistrict Courts, and
the County Courts have original extraordinary jurisdiction in criminal cases. Prior
to 1977, only the Texas Supreme Court
had unlimited original mandamus and prohibition jurisdiction in criminal cases. See,
for exan~ple,State ex re/. Pettit v. Rurrnond, 516 S.W.2d 119 (Tex. 1974). All
the other courts were limited in the exercise of such jurisdiction to thosesituations
where issuance was necessary to protect
the jurisdiction of the respective court.

The Supreme Court
It is arguable that the Supreme Court retains extraordinary jurisdiction in criminal
cases when a member of the executive
branch is the respondent.
GOVT. CODE Sec. 22.002:
(c) Only the Supreme Court has the
authority to issue a writ of mandamus or
injunction, or any other mandatory or compulsory writ or process, against any of the
ofkicers of the executivedepartments of the
government of this state to order or compel the performance of a judicial,
ministerial, or discretionary act or duty
that, by state law, the officer or officers
are authorized to perform.
This statutory provision appears to limit
the unlimited Constitutionally granted extraordinary jurisdiction of the Court of
Criminal Appeals in criminal law matters.
So far, no collision has occurred between
the statute and the Constitutional grant.
Court of Crirr~irmlAppeals
Article V, Sec. 5 of the Texas Coustitution as last amended effective September
1, 1981 states the unlimited extraordinary
jurisdiction of the Court of Criminal Appeals in criminal law matters:
"Subject to such regulations as may he
proscribed by law, the Court of Criminal
Appeals and the Judges thereof shall have
the power to issue the writ of habeas corpus, and in criminal law matters, the writs
of mandamus, procedendo, prohibition,
and certiorari."
Since 1977, the Texas Constitution has
eiven the Court of Criminal A ~ ~ e aunls
Yimited mandamus and
jurisdiction in criminal cases. Art. 4.04 of the
Code of Criminal Procedure purports to
give the same authority:
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Sec. 1. The Court of Criminal Appeals and each judge thereof shall
have, and is hereby given, the power
and authority to grant and issue and
cause the issuance of writs of habeas
corpus, and, in criminal law matters,
the writs of mandamus, pracedendo,
prohibition, and certiorari. The court
and each judge thereof shall have,
and is hereby given, the power and
authority to grant and issue and
cause the issuance of such other
writs as may be necessary to protect
its jurisdiction or enforce its
' ~dgments.
Courts of Appeal

Until this Spring when the Court of
Criminal Appeals handed down Dickens v.
Second Supreme Judicial District of Texas,
- S.W. - (Tex.Cr.App. No.
69,490, March 25, 1987). it was unclear
whether, since 1983pursuant to Art. 1984
T.R.C.S.A., the Courts of Appeal hadunlimited mandamus jurisdiction in criminal
law matters or whether such power was
limited to the protection of its jurisdiction,
although two courts of appeal had explicitly declared that the grant was unlimited.
Wolff v. Thoruton, 670 S.W.2d 764
(Tex.App.-Houston [Ist] 1984); Le s.
Perkins, 700 S.W.2d 768 (Tex.App. Austin 1985). Another court of appeals implicitly reached the same result. Jacolos v.
Moss, 682 S.W.2d 364 (Tex.App.-Dallas
1984).
Art. V. Sec. 6 of the Texas Constitution
provides that "...said courts [of appeal]
shall have such other jurisdiction, original
and appellate, as may be prescribed by
law
~ .~.
."

Thc statutory provision in question, Scc.
22.221 ofthe Government Codc. which is
a rewdification without significant change
of Tex.Rev.Civ.Stat. Art. 1984, (eff. June
19, 1983), provides:
(a) Each court of appeal or a justice of
a court of appeals may issue a writ of mandamus and all other writs necessary to enforce the jurisdiction of the Court.
@) Each corn? of appeals may issue all
wrftsof n~andan~rrs,
agreeable to theprinciplesof law regulating those writs, agaiust
a judge of a district or county court.
In Dickem, supra, the Court of Criminal appeals answered five important

questions:
1. What mandamus authority does a
court of appeals have over a district or
county court?
The Conrt held: pursuant to Sec.
22.221@) GOVT.CODE,supra, the Courts
of Appeal have unlimited mandamus jurisdiction over district and county courts in
criminal law matters concurrent with the
mandamus jurisdiction of the Court of
Criminal Appeals. (This decision is limited
to authority over district and county judges
and does not speak to writs of prohibition,
only mandamus.)
2. May a higher court review the action
of a court of appeals in granting a writ of
mandamus? If, so which higher court?
The Court held: The Conrt of Criminal
Appeals has authority to review the exercise of mandamus jurisdiction by a court
of appeals.
The respondent had argued that only the
Supreme Court had authority to review the
propriety of the issuance of a writ of mandamus by a Court of Appeals, citing some
language in Espinoza v. State, 669 S.W.2d
736 (Tex.Cr.App 1984) which dealt with
the Open Records Act. The Court of
Criminal Appeals rejected the argument
and asserted its authoritv over the Courts
ofhppcals, noting that thc language quoted was dicta and that mandamus undcr the
Open Records Act was a civil matter which
did not invoke the Court's power under
"criminal law matter" jurisdiction in Article V, Sec. 5 of the Texas Constitution.
3. What is the vehicle for review?
The Court held: review may be obtained
by seeking (another) writ ~f mandamus in
the Court of Criminal Appeals.
In Jacolos v. State, -S.W.2d (Tex.Cr.App. No. 1224-84, July 3, 1985),
the Court of Criminal Appeals held it did
not have jurisdiction, power, or authority
to review OJI petition for discretionary
review a decision rendered by a court of
appeals in the exercise of its own original
iurisdiction to grant or deny extraordinarywrits of mandamus and prohibition.
The Court of Criminal Appeals previously reviewed the denial of a writ of mandamus by a court of appeal via petition for
d~seretionaryreview, however, in that case
the issue as to the proper vehicle for review
had not been raised. Abnor v. Ovard, 653
S.W.2d 793 (Tex.Cr.App. 1983).
4. What is the standard for review?
The Court held: the "clear abuse of dis-
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crction" standard is the standard for review
to be utilized by thc Court of Criminal Appeals when reviewing the mandamus jurisdiction of a court of appeals.
The Court noted since mandamus is by
definition discretionary in nature, utilization of the usual two-prong test would
result in an impossible situation since a
court of appeals never has a ministerial
duty to issue or withdraw a writ of mandamus. The Court adopted instead the
same "clear abuse of discretion" standard
utilized by the Supreme Court of Texas.
C j Ginsberg v. Fi@h Court of Appeals,
686 S.W.2d 105 (Tex. 1985).
5. Did the Court of Appeals clearly
abuse its discretion in issuing its writ of
mandamus?
The Conrt held: yes.
The relator was a district judge presiding over an aggravated sexual assault of
a child case. The defendant, Reydolds, had
been permitted to view videotaped interviews of three complainant children which
the State intended to use as evidence at
trial. Relator denied defendant's request for
a second viewing of the interviews, and the
defendant sought and obtained a writ of
mandamus from the Fort Worth Court of
Appeals ordering the trial judge to permit
a second viewing. Reynolds v. Dickens,
685 S.W.2d 479 (Tex.App. - Ft. Worth
1985).
Relator sought mandamus in the Court
of Criminal Appeals seeking an order requiring the Fort Worth Court of Appeals
to vacate its writ.
The Court found since the defendant had
an adequate remedy at law through appeal
after conviction and the trial courts ruling
was a discretionary one, mandamus did not
lie. The respondent court of appeals clearly
abused its discretion in issuing the writ and
was required to vacate its writ of
mandamus.
District Coum

The source of the original extraordinary
jurisdiction of the District Courts is Art.
V., Sec. 8, TEX. CONST:
" . . .and said [district] court and the
judges therof, shall have power to issue
writs of habeas corpus, mandamus, injunction and certiorari, and all writs necessary
to enforce their jurisdiction."
In Winfreyv. Cha~tdler,318 S.W.2d 59
(Tex. 1958) a district court issued a writ

of prohibition forbidding a county court
from proceeding with a DWI trial which
was underway. The Supreme Court issued
a writ of mandamus requiring the district
court to vacate its order because district
courts are not authorized to exercise general supervision and control over county
courts in criminal proceedings, and the issuance of the writ of prohibition was not
necessary to enforce the jurisdiction of the
district court as no jurisdiction had attached
in the district court.

County Courts
The extraordinary jurisdiction of the
County Courts derives from Art. V., Sec.
16, B X . CONsr:
". . .and the County Court, or judge
therof, shall have power to issue writs of
injunction, mandamus and all writs necessary to the enforcement of the jurisdiction

of said Court.. ."
A county court has jurisdiction to compel a justice of the peace, by mandamus,
to send up a transcript in order that an appellant may perfect his appeal; such jurisdiction is necessary to the enforcement of
that court's jurisdiction. Hart v. Wilson,
156 S.W. 520 (Tex.App. -Amarillo
1913).

Conclusion
One must recognize the inherent authority of the trial courts to act within the realm
of their discretion. In most cases, extraordinary writs will not lie. Only where the
trial court refuses to perform a minsterial
duty and no adequate remedy at law exists, may relief be sucessfullysought h m
higher authority.
Practitioners should realize that two
routes are presently available to obtain ex-

traordinary relief to correct trial coyrt error: an original applicatidn to, a court of
appeals or an original application to the
Court of Criminal Appeals.
If the conrt of appeals route is chosen
and mandamus issues,, the Court of Criminal Appeals may review the action of the
court of appeals. A second application for
writ of mandamus may be sought with the
Court of CriminalAppeals seeking to undo
the action of the intermediate court based
upon an alleged abuse of discretion. The
Court of Criminal Appeals will find a court
of appeals has abused its discretion when
it has faded to properly apply the wellestablished two-prong test.
In the future, the Court of Criminal Appeals may prefer relaths to fust seekmandamus in the courts of appeal, and may
deny leave to file an original application
where the relator has failed to seek relief
from an intermediate court.

Legal Tech Conference '87
Chicago. Illinois
October 5-7, 1987
The Legal Tech Conference convenes
for the third time this year in Chicago's
Hyatt Regency on October 5,6, and 7. Attendance continues to grow with each conference as more attorneys believe in the
increasing value of sophisticated technology in a competitive marketplace. With the
ability to reduce administrative costs, increase lawyer and administrative productivity, and improve client service,
automated office systems promise to become lasting tools for the legal profession.
This year's conference theme is "Technology: In Support of Excellence." Sessions emphasize how technical innovations
can help law firmsreach their financial and
professional goals. The sessions are given
by managing partners, directors of law
firms, and management consultants, who,
because of their extensive work in the automation field, understand the challenges and
frustrations of law firm automation. They
also appreciate the overwhelming benefits
a proper system can offer a growing legal
practice. Topics for discussion range from
the feasibility of advanced communication
networks to implementing tailored train-

ing programs for a legal support staff.
Designed to make the most of each participant's time, the conference has two
separate tracks. The first track, "Techuology for Management," explores the issues
and concerns that law firm managers
should consider prior to contracting for
office automation or updating current systems. Presented concurrently, the second
track "Technology for Practitioners,"
evaluates the practice of the attorney and
how to support them through technology.
Increased emphasis has also been placed
on participation by the conference attendees. Workshops, scheduled to meet atthe
end of each day, focus on the management
and practice of technology. Partleipants
have the opportunity to learn in-depth
about diverse topics such as developing
long range automation plans or expert systems. The workshops will be directly based
on questions by the participants, making
them a valuable way to learn about office
automation systems and their relationships
to the practice of law.
In addition to the conference agenda of
lectures and workshops, approximately

one hundred vendors will display their
goods in the hotel's Exhibit Hall. Coffee
breaks between sessions havebeen extended to one hour so conference participants
will have ample time to visit theexhibits.
The cost for attending all three days of
lectures, workshops, and vendor displays
is $275 per person, while registration fees
for one day is $175 per person. Registration fees received prior to October 1 are
$250. Visiting the Exhibit Hall only is free.
For additional information concerning
the Legal Tech Conference in Chicago on
October 5, 6, 7, please contact:
Meg Block
Price Waterhouse
555 California Street
San Francisco. California 94104
4511393-8693
or
Ms. Janet Felleman
Corporate Presentations
115 Central Park West
New York, New York 10023
2121877-5519
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Why Johnny Can't Sue
Separation of Powers between
District and County Attorneys in Harris County
by Neil C. McCabe

CommiIment of the criminally insane,
forfeiture of drug dealers' property, certifrcation of juveniles to be tried as
adults-can the Harris County District Attorney lawfully handle such civil matters?
On March 12,1987, theFirst Court of Appeals in Houstonissued an opinion in HoC
mes v. EckIes, holding that Harris County
District Attorney @.A,) Johnny Holmes
does not have authority to represent the
State in civil cases.' The immediate result
of that decision (reprinted hereafter) was
to affirm the action of the trial judge, TNman Roberts: who bad dismissed the
civil action that Holmes had fdedin an attempt to oust Hams County Commissioner
Bob Eckles from ~ f f i c e .The
~ Eckles
ouster case was the District Attorney's I
I
second unsuccessful attempt to remove a
county official in as many years?
Professor Neil C. McCabe is an associAccording to the D.A. and his staff, the ate professor at South Texas College of
larger result of Holmes v. Eckles may be Law in Ho~istonwhere he teaches canstitu&at the D.A.'s Office must give up its tional law, critninal h w and procedure,
seven-lawyer civil practice, which each c~iminalappeals andpos mnvicfionremeyear handles thousands of civil matters, in- dies and appellate advocacy. He is Of
cluding juvenile cases, as well as bond and Counsel fo the Legal Foundation of
propem forfeiture^.^ Holmes was quoted America.
as saying, 'Tf the decision is wrrect, then
Professor McCabe previously was briefwe are not doing such cases l a ~ f u l l y . " ~ ing attorneyfor Judge Sam Houston ClinThis article will attempt to set out the op- ton of the Teras Court of C~iminalAppeals
posing arguments in Holmes v. Eckles as and served as a law clerk for Cl)de W.
briefly and as objectively as possible.'
Woody of Houston.
Theaim will be to explain that ouster case
From 1973-1981 he was a teacher in
and its implications for those involved in Texas Secondary Schools and then oblitigation with the Harris County D.A. in tained his Doctor of Jurisprudence degree
more conventional civil cases.
in 1982fronz the South Texas College of
Law. While in law school, Professor
The Rule 12 Challenge
McCabe did exceptionally well in a nuntber ofMoot Court and Appellate Advocacy
Under Rule 12 of the Texas Rules of competitions.
Civil Procedure, a party in a civil suit or
proceeding pending in the trial oourt may,
by sworn writtenmotion, cause the oppos- purpose of the Rule is to discourage
ing attorney to be cited to appear before groundless suits and to cause dismissal of
the wurt and show his authority to act. The suits brought without auth~rity.~
At the
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hearing on the motion, the burden of proof
is on the challenged attorney to show sufficient authority to prosecute or defend the
suit on behalf of the party he purports to
represent. Upon the failure of the challenged attorney to show such authority, the
trial court must refuse to pennit the attorney to appear and must strike the pleadings if no person appears who is authorized
to represent the party. All of the foregoing procedures are provided expressly in
the Rule itself.

The Holmes-Eckles Suit
When Holmes brought a civil suit to remove Eckles from office, Holmes filed it
as an individual citizen and as Harris
County D.A. Such an action can be
brought by an individual, but the suit can
be maintained only if the State is represented in court by the proper government official? Eckles fded a pretrial motion under
Rule 12, challenging the authority of the
D.A.'s Office to represent the State in the
civil ouster action.
Appearing in the trial court," Holmes
agreed that the ouster suit was civil in
nature. In response to the Rule 12 motion,
Holmes offered as proof of his purported
authority the case of Garcia v. Laughtin," which in turn relied upon Article V,
Section 21 of the Texas Constitution. The
constitutional provision reads in pertinent
part as follows:
the County Attorneys shall represent
the State jn all cases in the District
and inferior courts in their respective counties; but if any county shall
be included in a district in which
there shall bea District Attorney, the
respective duties of District Attorneys and Counry Attorneys shall in
such counties be regulated by the

Legislatrrre. [Emphasis added.]
and "all civil matters" to the County AtHolmes argued that ArticleV, Section 21 torney .I9
gave the district and county attorneys equal
Eckles further explained that there was
and concurrent powers to handle both civil no need to refer to the repealed Article
and criminal cases.12 He contended that 326k-26, upon which Holmes relied, becertain wording in Garcia v. Laiighliiz cause the statute had been replaced with
meant that the legislaturecould not deprive Government Code Section 43.180. That
the D.A. of authority to represent the State provision reads as follows (in pertinent
in civil cases, because to do so would vio- part, with emphasis added):
late Artide V, Section 21."
Garcia v. Lauglrlin, however, arose in
@). . . .The district attorney shall
Duval County-a county for which the
represent the state in criminal cases
legislature had not divided the duties of the
pending in the district and inferior
district and county attorneys. The Supreme
courts of the county. . . . (c) The disCourt in that case held that, in the absence
trict attorney has all the powers,
of a separation-of-powers statute for Duval
duties, and privileges in Harris
County relating to criminal matters
County, either the district attorney or the
county attorney could represent the State
for and in behalf of the state that are
in an ouster action in that jurisdiction.
conferred on district attorneys in the
Eckles pointed out to the courts that Harvarious counties and district^.^"
ris County was different from Duval
County. In 1953 the legislaturepassed hvo
In the trial and appellate briefs Holmes
statutes, abolishing the Harris County argued strenuously that his practice of hanCriminal District Attorney's (C.D.A.'s) dling various civil matters should be taken
Office and creating the D.A.'s and the to support his authority in the ouster
County Attorney's O f I i ~ e s . ~ ~ c c o r d 'to
m g case.2' Eckles replied that the practice of
Eckles's reading of the relevant statutes, abusing authority does not create authority.
the legislature intentionally divided the liti- In his briefs2' and at oral argument, Eckgation authority between theHarris County les urged the court to limit its holding to
District and County Attorneys, giving the the question whether Holmes had shown
former only crin~inal" authority and the authority to maintain the rarely-used civil
latter only civil authority. In doing so, Ekk- ouster action at issue. Holmes insisted in
les argued, the legislature acted within oral argument that an adverse ruling in the
Article V, Section 21 of the state constitu- ouster case necessarily would mean that he
tion,I6 with the purpose of relieving the could not represent the State in any civil
criminal prosecutor of responsibility for cases at aL2' Apparently that argument
the growing burden of civil litigation in the by Holmes proved too much, resulting in
county."
a broad ruling against him by the court of
Holmes read the stahtes differently. He appeals.
relied on the (repealed) Article 326k-26,
Both the trial court and the court of apwhich provided that the "primary duty" of peals agreed with Eckles's main arguthe.D.A. was to represent the State in ments. As is usual with Texas state courts,
criminal cases. Holmes reasoned that, if the trial judge issued no written opinion.
the D.A. had a primary duty regarding The court of appeals, however, quoted the
criminal cases, then he must also have a "transfer" wording from the above-cited
"secondary duty" to represent the State in statute," which in 1953 abolished the
civil cases.
C.D.A.3 Office, created the Harris
Eckles agreed that the D.A. had secon- County D.A.'s Office, and ordered that "all
dary duties, but he noted that the same civil matters" be transferred to the County
statutory section relied upon by Holmes Attorney. The court of appeals also quotexpressly confined those duties to the ones ed the Government Code,lS which
usually performed by a D.A. in other presently governs the authority of the
counties in "criminal matters."18 Eckles D.A.'s office, and the court held broadly
also pointed out that the same legislation that the Code
specifically ordered the C.D.A., whose
office was being abolished to make way for
contains no grant of authority to the
the D.A. and the County Attorney, to
Harris County District Attorney altransfer "all criminal matters" to the D.A.
lowing him to prosecute civil suits

on behalf of the State. The legislature assigned the duty of prosecuting civil suits in the courts of Harris
County to the County Attorney of
Harris C~unty.'~
The court of appeals re-emphasized the
pint by saying,~"~lcarly
the 1-cgislaturcassigned thcprosccution ofcivil suits in h ris County to the county attorney.""

Implications for
Other Civil Cases
Although the decision in Holrnes v. Eckles applied only to Harris County, it was
not otherwise limited to the unusual context of that case. Well aware of both the
request by Eckles to limit the holding and
theargument by Holmes that a broad mling w i s inescapahlc, thc First (:nun of Apwals reocatcdlv dwlnrcd in its oninion that
ihe legislature6ad restricted thd authority
of the D.A. to criminal cases.
Under the holding in Holrnes v. Eckles,
any litigant facing the Harris County D.A.
in civil matters can challenge his authority
to represent the State. Before
by
following the simple procedures set out
above and in Rule 12 itself, the litigant may
he able to prevent the civil action from
proceeding any farther. If he files the
proper motion in a timely manner, the
challenging party is entitled to a heari ~ ~ g .At
' ~ that hearing, the challenging
party has no brirderr ofpro08 the burden
is on the D.A. to establish his authority to
represent the State. If the D.A. cannot
produce some statute or indicia of authority
other than the ones he relied on in Holines
v. Eckles, the pleadings must be struck, unless the County Attorney comes forward
to represent the State. At the present time,
the County Attorney's Office does not appear to be staffed or funded to the extent
necessary to handle the large civil practice
developed over the years by the D.A.
When the Count)' Attorney did not come
forward in the Holmes v. Eckles ouster action, the trial court dismissed the case and
awarded attorney's fees against the county
and Holmes indi~idually.~

Separation of Powers
and Due Process
h~ expressly and intentionally dividing
the authority over civil and criminal mat-
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show sufficient authority toovercome theRule
I2 challenge.
Again in Ecldes's brief at 20:
It bears repeating that this Court need not
make any broad holding inorder to affirm the
ruling below. This Caun should hold merely
that, in the arguments and authorities put forward by Appellant, it has not been demonstrated that Ihe trial court was inerror in ruling
that Appellant failed to show authority to
rcprr'acllt thc Sllle in thc prewnt cdsc.
21. At oral argument l!olmer refrrrrd again to the
c a w liwzl in his hrief as the kind o f r i v ~ muncrl
l
his office usually handles. See strprn n. 21.
24. Art. 326k-26, supra n. 14 (repealed).
25. Section 43.180, arrpro n. 14.
26. HoIvm v. Eekles, supro n. 1, slip op. at 3. The
court at that point cited Tex. Cov't Code Ann., Sec.
45.201 (Vernon 1987):
It is the primary duty of tho county attorney
in Harris County or his assistanfs to represent
the state, Harris County, and the officials of
Harris County in all civil matters pending before the courts of Harris County and any other
courts in which the state, the county, or the
officials of the counly have matters pending.
27. Holwres v. Eckles, mprn n. 1, slip op. at 3. In
Helms v. Eckles, the F i s t C a u l of Appeals made
no mention of the opinion of the Fourteenth Court
in Driscoll, srtppm n. 17. Eckles had cited Driscoll
to the First Court as being in harmony with the First
Court's decision. In Drircoll. at 579, the Fourteenth
Caun examined the farmer Article 331h, srrprn n.
14, which created the County Attorney's Office of
Harris County. Regarding that statute, the Fourteenth
Court observedthat one of the Article's unique provisions operates "to limit the county attorney's jurisdiction to civil matters. No other caunty attorneys
office in Texas is so limited, with the possiblc cxception of Webb County." That dictum in Driscoll
was directlv oomsed to the D.A.'s contentionin Halrent authority over both criminal and civil cases.
28. A Rule 12 challenge cannot be made for the
first timcanappeal. G.R.J. v. Smte, 588 S.W.Zd62A
(Tex.Civ.App.-Houston [L4th Dist.] 1979, no writ).
29. Rule 12 exprcsrly provides that the motion must
be a sworn written mation; that notice must be served
upon the challenged attorney at least ten days before
the hearing; that the hearing may be heard and determined at any timebefore the parties announce ready
fortrial; and that the hearing shall not unnecessarily
delay the trial. (In the McMnsrer case the trial judge
summarily denied the Rule 12 motion on the day of
trial. See n. 4, suppm.)
30. Inthe normal civil action, 1heD.A. wouldnot
be individually liable. BecauseHolmesfded the ouster
casc as a private citizen, the trial eourt held him individually liable far attorneys' fees. The court of appeals affirmad the trial couct'sjudgment in all respects.
On appeal Holmes did not contest the award of attorneys' fees, until filing his motion for rehearing.
31. The caurt of appeals in Helms a Eckles did
not write on the question of due process or its state
constitutional analogue, due course of law. Holmes
argued orally to the trial caurt arid the court of appeals in Holmes v. Eckles that the Texas Supreme
Court already had decided that subjecting a public
official simultaneously to a civil ouster trial and a
criminal trial daes not violate due process. Thecase

relied upon by Halmes, however, did not address fede d dueproeess or Texas due courseof law. See hieyer
v. Tmks, 360 S.W.2d 518 (Tex. 1962) (interpreting
Texas constitutional provisions regarding selfincrimination and doublejeopardy). Furthernlore, the
M e y r v. Tmks case was decided two years before
the federal Fifth Amendment privilege against compelled self-incriminationwas held to be applicable to
thestates. See Mnlloy v. Hogan, 378U.S. l(1964).
One may be permitted to doubt, in light of the development of constitutional doctrine since the early
1960s, that either federal or state constitutional rights
should receive the same treatment today. See also
Smith v. Higlrtower, 693 F.2d 359 (5th Cir. 1982)
(under Youttger abstention doctrine, appellate court
ordered federal district caurt to dismiss i a oennanent injunction, issued against simultaneous removal
and criminal proceedings brought against Texas

required for insanity defense).
33. See Wilson v. U,tired Stores, 149 U S . 60
(1983); Gn'/@ v. Cnl$on,ia, 380 U.S. M)9 (1965).
34. See UtritedStoteiv. Kordel, 397 U S . 1, 11-12
(1970); UnitedSlates v. Proctor & Gamble Co., 356
U S . 681, 683 (1958) (civil proceeding camot be
brought in order to bolster criminal case, and vice
,mi).

35. State Senator Gene Green has ficd Sen. Bill
1438, drafted-by the County Attorney's Office at the
request of the D.A.'s Office. The bill reportedly is
designed to amend Gov't Code Section 43.180 to give
the D.A. authority over civil matters arising out of
criminal cases, as well as ousar actions based on allegations of criminal activity an the part of county
officials. As presently worded, the bill also would
insert the ambiguous "primary dutf wording that initially appeared in Aniclc 326k-26 but was deleted
when Gov't Code Section 43.180 replaced that Article. See srrprn n. 20.

ty to prosecute a c i d suit to remove a county cammissioner under article 5970. The court granted
appellee's motion, struck the appellant's pleadings,
dismissed the suit, and awarded attorney's few to appellee in the amount of $26,025. We affirm.
Theappellant auens in two points ofermr that the
cowl's interpretation of Tex. Gov't Code Ann.
$43.180 (Vernon 1987) and dismissal of the removal
action were erronwus, unreasonable, and violated
Tex. Canst. at.V, $21. Aniele 5970 provrdes that
county commissioners
may be removed from oflice by the judge of
the district court for incompetency, otXcial
mkonduct orbecomiog intoxicated by drinking intoxicatingliquar, as abverage, whether
an duty or not.. ..
Such a pnx'eeding is commenced
by first filing a petition in the district court
of thecounty where the [commissioner] resided, by a citizen of the State who has resided
for six months in the said county where he
proposes to tile such petition, and who is not
himself at the time under indictment in said
county.
A a i d e 5976. To maintain a removal suit, a citizen
must bejoined with the proper government official.
Gorcia v. Ln~ghli~i,
285 S.W.2d 191, 194 (Tex.
1955). Appellant does not dispute that this is a civil
suit.
The duties of the H a n k County District Attorney
arc prescribed by the legislature. Article V, $21 of
the Texas Constitution provides that
the County Attorneys shall represent the State
in all cases in the District and inferior courts
in their resoecli~ecounties: but if anv countv
shall he inhuded in a district in whfch there
shall be a District Attorney, the respective
duties of District Attorneys and County Attorneys shall in such counties be regulated by
thc Legislature.
This regulation is found in Tex. Gov't Code Ann.
643.180. which mwides that
(b) The district altorney shall altend each term
and
session of the district coum of Harris
~~~~County. The district attorney shall represcnt
the state in criminal cases pending in the district and inferior c o ~ &of the county. The d i s
trict attorney has control of any case heard on
habeas corpus before any civil district court
or criminal caurt of the county.
(d
. . The district attornev has ail the wwers.
Jutirs, :md priuilcgu, i t ) llarros Counly rcl.,lm g tu U I I I I I T I . ~ :tl.mrt for and in k h i l l ul
thr rlsl: 11101 :#re cnnfmred i m Ji\lrict adlornays in the various counties and districts.
Thestatutecontains no grant ofauthority to the H a ris County District Attorney allowing him to prosecutecivil suits an behalfoftheState. Thelegislature
assigned the duty of prosecuting civil suits in the
courts of Harris County to the County Attorney of
Harris Caunty:
It is the primary duty of the county attorney
in Harris County or his assistants to represcnt
the state, Harris County, and the officials of
Harris County in all civil mahers pending before thc courts of Harris County and any other
couns in which the state, the county, or the
officials of the county have niauers pending.
Tex. Gov't Code Ann. $45.201 (Vernon 1987). Fur~~

~~~~~~

~

~~

~~~~

John B. Holmes, Individually and as
District Attorney of Harris County,
Texas, Appellant
No. 01-86-00516-CV V.
Robert Young Eckels, Appellee
On Appeal from the 164th District Caurt of
Harris County, Texas
Trial Court Cause No. 86-05922
This is an appeal from an order dismissing an action brought by the District Attomey of Harris County
to remove the appellee, a county commissioner, from
office. The sole issue in this appeal is whether the
appellant as Harris County District Attorney was
authorized to prosecute this removal suit.
Appellant, JohnB. Holmes, Jr., in hiscapacity as
Harris Caunty Dirtnct Attorney and as a citizen of
the State, filed an original petition on behalf of the
State seeking removal of appellee from his office as
County Commissioner for Precinct Three of Harris
Caunty, Texas, under Tex. Rev. Civ. Stat. AM. arts.
5970 and 5976 (Vernon 1962).
Appellee fded an original answer and motion under
Tcx. R. Civ. P. 12 seeking dismissal, alleging that
the Harris County Dislrict Attorney had no authori-

cor,ti~merlon pnge 36
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Thoughts Upon Reaching Climax
by George Roland
Realizing that the above title may appear
somewhat suggestive and perhaps "vague,
indefinite and uncertain," the following explanation is tendered.
There are, contrary to popular belief,
some Texas criminal defense lawyers who
neither reside in nor practice in urban or
even suburban areas. This "country lawyer" for example practices in Collin
County, and lives out in the exact middle
of nowhere, sixteen miles northeast of
McKinney; but since even a "nowhere"
must have an identifying label, my "community" is called Verona; and I have been
the unofficial, official Mayor of Verona
since 1973-since we are not a town or city
we have no elections or much of anything
else, except peace and quiet and too damn
many people invading our community in
recent years.
My home is where I don't want to leave
every morning, and can't wait to get hack
to every evening. Nevertheless, this "Hill
William" must go to work every day, just
as those of you who live in the city must
do and fight our daily battle with a "Central Expressway." My drive to work
however is via Farm-To-Market Road
1377; and upon leaving home, me and Jessie (that's my aging not-so-gracefully Ford
pickup) slowly travel south for about eight
miles to a state highway and then race the
rest of the world on into town. The key
part to this daily trip, and to this little literary ditty, lies in the eight mile country
drive from home to highway (or from
highway to home should the return trip be
under consideration-basically it's all just
one's point of view, you see).
Driving slowly, in the country, early in
the morning is more to me than a route to
work or my personal battery charger. Most
important of all, it is one of my "ponder
places". . .a vital part to every person's life
and well-being, although only a few have
one, realize it, or take advantage of it.
Halfway to the highway, me 2nd Jessie
travel through another "nowhere". . .
maybe it's a suburb of Verona, I don't
know for sure. . .I'll have to ponder it and
report back later. This other "nowhere"
community is named Climax. It is now apparent to all that I reach C h a x twice daily

George Roland gradimted froin SMU
Law School in 1971, and has been a crinlinal trial lawyer in Collin County since
1972. He is a past associate director for
TCDLA, and has been a member of
TCDLA since 1973. He is a Fellow in the
Texas Crinzinal Defense Lawyers Educational Institrite and the T a a s Bar Foem
dation. Mr. Roland received his board
certification in cri~ninallaw in 1982.
(going to work and going home). At any
rate, I reached Climax the other evening
after hearing the Judge read the "Yes" answer to Special Issue No. 1 and the "Hell
Yes" answer to Special Issue No. 2. That
drive was a lot slower than normal and the
things going through my exhausted brain
seemed like a 1960's psychadelic strobe
light. In fact, every time I've reached Climax since that evening has been slower and
with greater pondering. From my experience, however, I am beginning to solve
some of the basic problems of the universe
and to realize who I am and what I am as
a criminal defense lawyer.
From this I offer you two bits of wisdom. First, as many of you have experienced (or will) in some capital trials,
all members of the special venire are summoned to a large room in the local courthouse for theirjury duty. After the routine
business is disposed of, these citizens are
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then informed that a few of them will
return each day for the individual questioning part of the selection process. A multipage form questionnaire is then handed out
to each citizen and they are told they must
complete the qustionnaire before they can
be excused for that day. The death penalty
jury questionnaire is designed (according
to those who use it) to sped-up the otherwise slow and boring individual selection
process. Speedy selection; speedy trial;
speedy execution. . .basic fundamental
concepts dear to our hearts.
While sitting at the defense table with
my co-counsel and our client, I found myself looking at 175 peope, all with ballpoint
in hand busily completing this "form" on
their lap (except one lady who typed hers
on her portable computer-type machine).
It then occurred to me, this sea of human
beings was really "geardup" and each was
doing his best to pass this "test" (like in
school) in order to help kill one who wasn't
taking the test. . .a non-classmate. I quietly
made my observation and feelings known
to my co-counsel, David Haynes, and he
too agreed everyone was working as hard
as they could to pass the test. At that point,
two people in the room realized the inhumanity of humanity; the detached ritualism of a lawful killing; and that which if
under different cmumstances, would
almost be a humorous paradox or satire of
our civilized society.
For those of you who might have missed
the first point: It's OK to kill someone, who
kills someone, to show that killing is
wrong.
Secondly, and a lot more briefly: The
things in life that count, ain't things.
Points one and two have been proclaimed by the Mayor to be "Rolandisms."
They are not copyrighted or my exclusive
property, feel free to use them or discard
them at will. . m o r e will follow in all
likelihood. The time has come to reach Climax, and then the blissfull state of Verona.
Peace to you, TDC No. 511.*Our client was (and is) Robert Excell
White, whofi~streceived the death penalry
verdict in 1974. He has lived on death row
since Ailgust, 1974, longer than any other
inmnate.
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DWI Practice Gems
Horizontal Gaze Nystagmus~The New Drunk Driving Alchemy
by .
I
Gary
. Trichter
(Featuring an article by William A. Pangman)
NHTSA's Cross-Eyed Sludy

Preface
Recently, our Texas Criminal Courts
have been the forum for debate on the admissibility of the State's newest black magic
weapon, the HGN test. The following article by Bill Pangman is, in my opinion,
simply excellent and is a reading must for
the defense practitioner. This article originally appeared in the April 1987 edition
of NACDL's journal entitled the
Champion.

Introduction

tion of the suspect's eyes in tracking a
moving object. However, the Horizontal
Gaze Nystagmus test is a relatively new
procedure. Since very little thorough
research has yet been conducted on its effectiveness as a field sobriety test, it is understandable that the validity of this
procedure in determining blood alcohol
content is questionable and subject to avariety of legal and factual challenges. This
article will critically analyze the use of
HGN as a test for evaluating suspected
drunk drivers.

The Eyes Have It: What's HGN?

The use of Horizontal Gaze Nystagmus
(HGN) as a field sobriety test began in the
Nystagmus is an involuntary, rapid osearly 1980's on an experimental basis in
cillation of the eyes which occurs when a
the western states. But after the National
person looks to the side at an obiect.
Highway Traffic Safety Administration of
klthough there are many types of nystagthe United States Department of TransporJ. Gary Trichter is a partner in the law mus, the type usually used in field sobriety
tation (NHTSA) labeled it "the most effec- firrn of Mallett, Trichter & Brann in testing is labeled "Horizontal Gaze Nystive procedure for testing drivers at Houston. Texas. He is co-author of the text tagmus" and is characterized by involunroadside to determine whether or not they entifledTexas Drunk Driving Law by But- tary pendular (back and forth) movement
are intoxicated,"' use of the procedure terwortl~Publishers. Mr. Trichter has also of the eye. The field test is a measurement
spread like wildfire to law enforcement written many journal articles arid has of the angle of onset of this jerking moveagencies in over half of the jurisdictions tarrght as an a@unct professor of law at ment when the eye tracks a steadily movin this country. Today, police agencies and South Texas College of Law and the ing object, such as a pencil or pen
impressionable courts are unquestioningly Universify of Houston Law Center.
flashlight. The field test presumes that
accepting this superficial test without a
Driving while intoxicated crirninal cases through measuring at what point a subjects
clear understanding of its dubious scien- are ripe with numerous legal issuesfor the eye begins jerking, a rough approximation
innovative practitioner. Accordingly, the of blood alcohol content can be defollowing is offered as food for thought in termined.
NHTSA's proposed HGN test consists of
your practice. In this regard, the author
Bill Pang~nanpractices in the six (6) also invites your inqui~ies,suggestions, ar- noting the angle of nystagmus onset in each
member criminal defense 1awfir.m of WIL ticles. cor~tributionsand con~ments.
eye as that eye is laterally deviated at an
LIMA. PANGMAN & AS SO CIA^ in Wauangle of 45' from the subject's nose.' If
kesha, Wisconsin.Pangrna~~
is the founder
gaze nystagmus is observed at this angle,
and n~rrentpresidentof the WisconsinAs- tific basis and inherent limitations.
NHTSA feels that the subject can be corsociation of Crin~inalDefense Lawyers,
According to NHTSA, the advantages of rectly classified as being at a BAC of .lo%
Chairperson of the NACDL Speaker's Horizontal Gaze Nystagmus measurement or higher 78% of the time.3 NHTSA
Bureau, and member of the Board of as a field sobriety test is that an officer can bases these conclusions on their own
Governors of the IVisconsin Academy of quickly and cheaply determine whether a research findings that a strong correlation
TrialLarvyers. He is afiequo~t
anthor and driver suspected of intoxication has a blood exists between blood alcohol concentration
lecturer on the topic of drunk driving alcohol concentration (BAC) above or be- and the angle of lateral deviation of the
defense techniqnes.
low .lo% merely by observing the reac- eyes at which horizontal gaze nystagmus
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is first observed.
NHTSA's research findings have been
questioned with regard to the incidence of
false positives4 Some 50 to 60 percent of
all individuals exhibit a gaze nystagmus indistinguishable from alcohol gaze nystagmus if they deviate their eyes more than
40" to the side.5 The test proposed by
NHTSA requires the subject to deviate his
or her eyes 45" to the side. This would
seem to indicate that the NHTSA HGN test
should result in a greater number of false
positives, i.e., individuals with BAC below .lo% who are nonetheless classified
as being above .lo% BAC. NHTSA's
experimental procedure has been severe-

observed that a BAC of .06% and a lateral deviation of 40' seems to be the
threshold of appearance of alcohol HGN
in most individuals, observation of HGN
at a lateral gaze of only 30' and a BAC
as low as .048 were also reported. By contrast, another researcher has reported that
subjects with a BAC of .lo% do not exhibit HGN until a lateral deviation of 51"
is reached.'" Moreover, another medical
study detected a cutoff of 30' and concluded that horizontal gaze nystagmus is one
of the least sensitive eye measures of alcohol intoxication." Thus, one can see
that there is a great debate in the scientific
community about the correlation between
degree of onset of HGN and BAC.

There's language in her eye,
her cheek, her lip,
Nay, the foot speaks; her wanton
spirits look out
At every point aud motive
of her body.

Keeping an Eye on the Testing Procedure

-\Villiam

Shakespeare

ly criticized for its deliberate screening out
of people at high risk for being classified
as false p~sitives.~
The NHTSA researchers then assumed that any nystagmus observed in the alcohol-free control subject
at a maximum lateral deviation of the eyes
was due solely to the influence of drugs.
This assumption was false, since 50 to 60
percent of normal individuals will exhibit
nystagmus when the eyes are deviated to
the lateral extreme.'

Scientific Co~nmzinityLooks Askance
The NHTSA research findings are not
in agreement with those of other scientific
researchers.' NHTSA claims that test
subjects should be classified as having a
BAC greater than or equal to .lo% if nystagmus is observed at a lateral deviation
of the eyes of 45". In contrast, most other
studies in which gaze nystagmus has been
measured involve a cut-off point between
30.40" revealing a lower BAC level than
.lo%. One researcher has observed that
HGN appears at a threshold BAC of .06%
at a lateral deviation of the eyes of only
40": This researcher chose 40" as a
measuring point in order to scientifically
decrease the number of false positives in
his studies. Furthermore, although it was

Even if there were complete agreement
in the scientific community about the
correlation between the degree of onset of
HGN and BAC, NHTSA's proposal
regarding the use of HGN as a roadside
screening test would still present problem.
The final manual produced by
NHTSA to instruct law enforcement
officials and others in the use of
AGN [alcohol gaze nystagmus] as a
sobriety test defines nystagmus as a
jerking of the eyes. This definition
is imprecise and could lead to some
confusion. Nystagmus is a rapid, involuntary oscillation of the eyes. Alcohol gaze nystagmus is a jerking
type of horizontal gaze nystagmus,
which means it has two movement
components of unequal speed. In the
case of AGN, when the eyeball looks
to one side (lateral deviation of the
eye), there is a slow drift of the eyeball toward the nose followed by a
quick corrective movement back to
the lateral position. The quick movement is known as a saccade. This
succession of movement can be very
fine, with the eyeball flickering back
and forth within a fraction of a
degree, or the sweep of the movement can be somewhat broader.
Given only NHTSA's narrow definition of nystagmus, the layperson
could conceivably mistake the quick
. . .saccadic [movement] that the
eyeball makes while tracking a moving object. . .such as the object used

by the examiner during an AGN test
for nystagmus.12
It is also important to note that all the
research studies, including those conducted
by NHTSA, reflect data obtained with the
aid of mechanical devices which hold the
head in a stable position and precisely
measure the angle of lateral deviation of
the eye." In fact, NHTSA's researchers
themselves have pointed out the critical
need for accurate measurement of the angle of lateral deviation.'%otwithstanding, NHTSA recommended that the angle
of lateral deviation of a subject's eyes,
when the test is conducted at the roadside
Eyes are bold as lions-roving,
running, leaping, here and there, far
and near. They speak all languages. . .
What inundation of life and thought
is discharged from one soul into
another through them!

R a l p h Waldo Emerson
by an officer, be determined merely by
visual estimation of the examine^.'^ And
although officers may be instructed to use
their flashlights as a chinrest for subjects,
the stability of the subject's head, another
critical factor, is open to question when the
test is conducted roadside. Therefore the
validity of even the NHSTA research data
when applied in only a semi-quantitative
manner suggested by their own procedures
presents inevitable problems with inconsistency, inaccuracy, and subjectivity in
the application of the data to a roadside
field sobriety context.

In the Wink of an Eye
Interestingly, nystagmus can result from
many factors other than intoxication, including a variety of common pathological,
chemical, and natural causes. Nystagmus
can be caused by problems in an individual's inner ear labyrinth. In fact, irrigating
the ears with warm or cold water (not a
far-fetched scenario nuder particular
weather conditions) is a source of error.
Physiological problems such as certain
kinds of diseases may also result in gaze
nystagmus. Influenza, streptococcus infections, vertigo, measles, syphyllis, arteriosclerosis, muscular dystrophy, multiple
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sclerosis, Korsakoffs Syndrome, brain
hemmorage, epilepsy, and other psychogenic disorders all have been shown to
cause nystagmus.16 Furthermore, conditions such as hypertension, motion sickness, sunstroke, eyestrain, eye muscle fatigue, glaucoma, and changes in atmospheric pressure may result in gaze
nystagmus." The consumption of common substances such as caffeine, nicotine,
or 'aspirin also lead to nystagmus almost
identical to that caused by alcohol consumption.
The effects of circadian rhythms miorhythms) which are the result of our internal biological clocks can produce
different bodily reactions to alcohol, depending on the time of day. One study concludes that after midnight, the angle of
onset for HGN is decreased by 5" because
of this factor.I9 Although this phenomenon was examined by the NHTSA researchers, it was omitted from the manual
distributed to law enforcement official^.^
Since a great number of DWI arrests occur in the q r l y morning hours, even

'

cation, but the field test results are subject
to a wide margin of error because the angle of lateral deviation of a subject's eyes
are determined merely by the estimation
of the examiner. The officer himself decides at what point the nystagmus begins.
The absurdity of this subjective procedure as it affects the reliability of results
is best illustrated by one of the most recent studies conducted by a prosecutionoriented research group in Santa Clara
County, ~alifornia?~
The study measured
the correlation of police officer estimations
of the angle of onset of nystagmus against
chemical tests involving breath and hlood
samples. The data in the study revealed
that there was virtually no correlation between the actual value of blood alcohol
concentration and the predicted value
based upon the angle of onset of nystagmus. However, a correlation did develop
between the breath alcohol reading and the
level predicted by the alcohol gaze nystagmus.-~nterestingl~,
the stud; con&ud~d
that this was caused by thevery subjective
nature of the test itself:

I

Since the police officers are the ones
operating the breath testing equipment, it appears that, at least in some
of the cases, an already known
breath alcohol value may have influenced the determination of the angle of onset.2'

When I came back from Lyonnese
With magic in my eyes,
All marked with mute surmise
My radiance rare and fathomless,
When I came back from Lyonnesse
With magic in my eyes!
-Thomas Hardy

The Eye of the Beholder

Simply put, the cops fudged the horizontal gaze nystagmus determination to correspond with the already known correct
answer determined by the breath test
result. However, because they did not
know what the correct answer was when
the blood sample was tested (since someone else did the analysis), they could not
come close to the correct BAC. These
were highly trained California police
officers, experienced and familiar with the
test procedures and aware that their results
were being scrutinized for accuracy and
cross-checked against actual BAC determinations. Nevertheless, the study concluded that:

Although cloaked in objective scientific
garb, the simple fact remains that the HGN
"test" is one of the most subjective alcohol
detection techniques currently used by law
enforcement. Not only is HGN one of the
least sensitive measures of alcohol intoxi-

[flrom this data it is difficult to see
how the measurement of the angle
of onset of nystagmus could be used
to accurately predict a person's blood
alcohol level. The search for a
m.ethod to determine hlood alcohol

NHTSA's own data would seem to indicate
that the sensitivity of HGN to alcohol is
enhanced during the hours of the day when
the greatest number of DWI arrests occur.
Also, prolonged use of the eyes with insufficient lighting or in strained conditions
can cause temporary ny~tagmus.~'
In addition, it has been shown that fatigue by
itself increases the amount of roving occular movements (ROM) observed in a subj e ~ t . ~Those
'
ROM's are of an oscillating
nature and could be mistaken for
nystagmus.
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levels without actually sampling
fluid or hreath from the person has,
as yet, not been fruitful. While nystagmus appears to be useful as a
roadside sobriety test, at this time its
use to predict a person's blood alcohol level does not appear to be warranted?'
This study points out the fact that
horizolital gaze nystagmus tests should
never be intended as a substitute for actual blood or hreath alcohol testing. Thepurpose of the procedure, if any, is strictly a
field screening function, like other
presumptive tests. Its admissibility should
be no more expansive than other presumptive tests such as preliminary breath tests
which usually may only be admitted on the
issue of probable cause and not submitted
for consideration by the trier of fact in the
case-in-chief. Certainly, the results purporting to determine a blood alcohol level
Look not in my eyes, for fear
They may mirror true the sight I see,
And there you find your face too clear
And love it and be lost like me.
One the long night through must lie
Spent in star-defeated sighs,
But why should you as well as 1
Perish? gaze not in my eyes.
-Bishop Samuel Horsley
should never be legally admissible-and
defense counsel should strenuously argue
against their admission if the results are so
offered. If the officer merely testifies that
the defendant "flunked" the nystagmus test,
this changes nothing. One "flunks" by having a reading in excess of a certain blood
alcohol level-and so the test remains one
designed to determine the blood alcohol
content of an i n d i ~ i d u a l . ~ ~

Challenges to Admissibility of
HGN Test Results
The horizontal gaze nystagmus test does
not involve a chemical analysis, nor does
it require a sample of breath, blood, or
urine. Hence, the nystagmus test cannot be
deemed a chemical test for intoxication under statutory implied consent provisions.
Absent statutory admissibility, the test
must have an ordinary foundation.

Tlre Scierttific Communi& Does
Not See Eye to Eye
The test is also a different type of test
from balancing on one leg or walking a
straight line because it rests upon assertion
of scientific legitimacy rather than upon
common knowledge. Therefore, more
specific rules apply to determine its admissibility." Some courts adopt the rule of
F l y v. Uniied States," which requires
that a general theory, in order to be relied
upon, most be in conformity with a generally accepted explanatory theory. Counsel
should argue inadmissibility due to failure
of the procedure to comply with Frye-type
requirements for scientific evidence, i.e.,
gaze nystagmus is not yet widely accepted
within the scientific community as a blood
alcohol testing procedure. Under the Frye
standard, it is not enough that a qualified
expert, or even several expew, testify that
a particular scientific technique is valid;
F ~ y imposes
e
a special burden-the technique must be generally accepted by the
relevant scientific community.

Courts Reject HGN
at First Glance

The court continued, however:

In the first appellate decision to address
the issue of the admissibility of nystagmus,
a California court rejected the test. In
reversing a drunk driving conviction because of error in admitting the officer's testimony concerning the nystagmus test, the
court in People v. Loomis," held that the
test was inadmissible for two independent
reasons. First, the officer's testimony concerning the defendant's blood alcohol level
based on the nystagmus test constituted an
expert opinion, and the officer was not
qualified as a medical expert:
m h e trial court erred when it ruled
the officer was not testifying as an
expert but could give an opinion of
blood alcohol level based on his
training, experience and the number
of times he had given the nystagmus
test."

Even if the officer's testimony had
been offered as an expeit opinion, it
would have been error to allow it. .
The test for determining the underlying reliability of a new scientific
technique was described in the germinal case of F r y v. U.S., (D.C.
Cir. 1923) 293 F.2d 1013.1014. . ..
[Tlhe thing from which the deduction is made must be suficiently established io have gained general
acceptance in ihepariicularfield in
which it belongs. Applying this rule
to the present case makes it clear the
testimony regarding Loomis' blood
alcohol level based on the lateral
gaze nystagmus test was inadmissible."

.

Although the court in Loomis did not
consider it, counsel should argue a third
ground for inadmissibility on nystagmus
evidence: failure to comply with blood al-
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coliol testing standards. Thenystagmus test
must be recognized for what it is: a test
to determine an individual's blood alcohol
level. As such, it niust comply with the
same requirements (calibration, maintenance, licensing, etc.) as do breath,
blood, and/or urine testing, which, of
course, it cannot do."
It should be reversible error for the trial
court to permit testimony from the officer
that, based upon the horizontal gaze nystagtnus test, a person had a blood alcohol

test satisfies the Frye test of general acceptance. Under the court's ruling, testimony
of a defendant's nystagmus is admissible
on the issue of blood alcohol level when
accompanied by proper foundation as to
the techniques used and the officer's ahility to use them, as would be other field
sobriety test results on the question of the
accuracy of the chemical analysis. The
court limited its ruling, however, to make
it clear that it did not mean that evidence
of nystagmus is admissible to prove a BAC
of .lo% or more in the absence of a laboratory chemical analysis of blood, breath, or
urine. HGN test results, according to the
If this be magic, let it be an art.
Arizona Supreme Court, would not be ad-William Shakespeare
mitted as direct, independent evidence to
quantify blood alcohol content. It was felt
concentration of .lo% or more. To allow
tbat such use of HGN test results would
such testimony would raise a number of
raise a number of due process problems.
due process problems, since the arresting
Evidence of HGN test results was held to
officer's reading of the test results cannot
be admissible only to corroborate the
Some Courts Look the Other Way
be verified or duplicated by an indepenchallenged accuracy of chemical test
dent party." Moreover, because the test
Contrary to the approach of California results.
has a wide margin of error, it cannot be- and Illinois, the Arizona Supreme Court
It is important to note that the Arizona
gin to satisfy a conscientious court that tes- recently ruled that in the hands of a trained court did not appear to have before it a full
timony as to the test results are sufficiently officer, the horizontal gaze nystagmus test record detailing the debate in the scientific
probative so as to overcome the obvious is reasonably trustworthy under the F ~ y e community concerning horizontal gaze
prejudicial impact of such evidence. Rela- standard and may, therefore, be admitted. nystagmus as it is currently utilized in the
tively more accurate chemical testing In State v. Supelior C o t r ~the
i ~ court
~
not- field sobriety context. In any event, the Ardevices are readily available, and should ed that evidence which merely forms the izona court still required expert testimony
be preferred, when compared to the dubi- basis for probable cause does not have to to lay the foundation for a proper challenge
ous horizontal gaze nystagmus field test. be tested under the F ~ y erule. The Arizona to the techniques, training, and procedure
In People v. Loomis, the arresting officer court concluded that the HGN test when of the officer conducting the test should be
testified that he had been a police officer properly conducted by a trained officer, sufficient to undermine attempts to estabfor five years, received 400 hours of train- together with driving observations, perfor- hsh this foundation solely through the tesing in detection of drunk drivers, and mance on field sobriety tests, and other ob- timony of the officer. Additional expert
worked for a special drunk driver detail for servations, may be used to help establish testimony would be necessaly to elaborate
three years. During this time, he had made probable cause to arrest. This portion of upon the significanceof any nystagmus al2,500 DWI traffic stops and used the nyslegedly observed by the officer. In the abtagmus test in all of the stops. Further, he
sence of such expert testimony, even the
testified that of the 1,000 people he had arArizona court would, be hard-pressed to
How many furtive inclinations are
rested for drunk driving, the result of his
find sufficient foundation to allow admisavowed by the eye, though
field tests when compared against cbemision of the HGN test results.
disembled by the lips!
cal tests were within .02% about 96% of
-Ralph Waldo Emerson
the time. Notwithstanding this evidence of
Examine the Jerk
the particular officer's qualifications, the
California court, nevertheless, held the the decision is not in substantial agreement
Nystagmus evidence must be examined
nystagmus results inadmissible, stating that with the rulings of courts in otherjnrisdic- and challenged at each legal level. First,
the arresting officer was not qualified to tions, and is in conformity with the posi- can the test show intoxication or merely
testify as lay or expert witne~s.'~
tion advanced in this article. The Arizona cast doubt upon sobriety? When legal and
court, however, went further and, based harmless substances and conditions cause
HGN Gets the Evil Eye
upon the record in that case, concluded that HGN, alcohol intoxication is not necessarthe HGN test has been generally accepted ily indicated by the presence of nystagmus.
The appellate Court of Illinois, Fourth in the relevant scientific community and Second, challenge the officer's ability to
District, recently dealt with the issue of hence may yield admissible evidence when accurately measure HGN with a pen light
whether admission of testimony regarding administered properly. Essentially, the when medical technologists with clinical
results of a horizontal gaze nystagmus test Arizona Supreme Court held tbat the HGN instruments cannot agree upon nystagmus
was proper. The court in People v.
Veg# held that a "horizontal gaze nystagmus test" was evidence beyond the
general knowledge of the average individual and required a proper foundation, by
way of expert testimony, for its introduction. The court found this especially true
in technological evidence which jurors, in
general, find to be extremely trustworthy.
The Illinois court in Vega found there
had been no foundation concerning the
validity of the nystagmus test other than
the testimony of the arresting officer. In
the court's opinion, this was inadequate
foundation for the admission of the testimony regarding the results of the test.
However, even though the admission of
the nystagmus test was error, there was
found to be sufficient other evidence to
sustain the verdict.
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relationship to alcohol concentration. Finally, do not allow the officer to bootstrap
NHTSA reports into evidence via hearsay.
Most likely, the officer's first-hand
knowledge of nystagmus and its relationship to the particular defendant's BAC will
not permit him to testify as an expert. In
testifying to the defendant's blood alcohol
level based on the nystagmus test, the
officer is actually giving his "medical"
opinion. Because the officer is not an expert in applied ophthamology he is not
capable of determining the actual cause of
nystagmus or competently assisting the
jury to understand the significance or
meaning of any eye phenomenon ohserved.
Finally, if all else fails, challenge the
weight to be accorded this evidence if it
is ultimately admitted to the trier of fact.
The officer may certainly have been mistaken about exactly when the jerking began, may have measured the angle
incorrectly, may have misinterpreted the
response, or may have administered the
test in some other faulty way. And, of
course, the officer may be fudging; unlike
chemical test results, there is no record of
the results in the nystagmus procedure.
Counsel should also inquire on crossexamination as to what objective criteria
the officer used in deciding whether the

defendant 'passed" or "failed." Remember
also that separate, distinct readings must
be obtained for each eye. Could one half
of one's brain be drunk and the other half
not? Is that what is meant by "half in the
hag"? All criteria employed by law enforcement agencies is subjective-with the

result, HGN is being utilized, admitted,
and believed faithfully and without question in an increasing number of jurisdictions. In certain areas, police offiters
traveling in self-proclaimed "wolf packs"
may make as many as 400 arrests in one
night using the horizontal gaze nystagmus
test. All this haunting powet is conceded
to a procedure which the studies indicate
to be in a similar category of predictive
The Horizontal Gaze Nystagmus test
reliability as the reading of tea leaves,
determines blood a l c o h o l
newspaper astrology, a dowser with a wilconcentration like the Hunt
low switch, and the soothsaying presages
Brothers predict silver prices.
-\Villiam Pangman of Rasputin.
The growing use and acceptance of this
talismanic indicator of intoxication is, no
possible exception of the "45 degree" stan- doubt, a further consequence of the cnrdard, which in any event is not universally rent panic by the American public and its
substantiated in the literature. This lack of officials over the "carnage" on the nation's
objective standards should be contrasted highways. Although drunk driving and its
with the very precise scoring system often fatal effects are a legitimate concern,
recommended by the National Highway perverted scientific legerdemain such as
Traffic and Safety Administration."
the horizontal gaze nystagmus test should
not be allowed to cast its mesmerizing spell
Conclusion: The Slight of Hand upon a naive jury. It is, therefore, imperis Quicker Than the Eye
ative that knowledgeable, articulate, and
forceful arguments he advanced by defense
NHTSA's endorsement of the horizon- counsel at every possible junchlre in efforts
tal gaze nystagmus test has enchanted both to exorcise this skillfully deceptive black
law enforcement and the courts by its spell- magic before it charms its way irretrievabinding claims of an almost mystical abil- bly into every trial where a citizen stands
ity to reliably divine intoxication. As a accused of drunk driving.
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List of Granted Pet it ions for Discretionary Review
by John Jasuta

Issues Presented in Petitions for Discretionary Review
Which Have Been Granted by the Texas Court of Criminal Appeals
and Which Are Presently Pending Decision
Since July 17, 1985 the administrative
staffaiiomeys of the Couri of CriminalAppeals have compiled, in the normal course
of business, a list of cases and legal issues
011 which the Court has grantedpetitions
for review. Although originally prepared
for internal use only, the Court has authorized release of the listforpublication and
for use by the bench and bar of Texas. 2he
issues listed are summaries as worded by
the sta& and do not necessarily reflect
either the reasoning or the phraseology
used by the parties or by the Court.
The following are the cases and issues
on which the Court of Criminal Appeals
granted review but which the Court has not
yet delivered a written opinion:
PDR 0448-86 4/29/87, Bexar Co. (A's
PDR), Murder, Wayne Dotson Waldo: (1)
Was an unresponsive answer given by a
police officer which indicated that the appellant had remained silent after the giving
of Mirarida warnings an impermissible
comment on his post-arrest silence? (2)
Was impeachment by the State of the
defendant to the effect that he had not told
the police officer what had happened an
impermissiblecomment on his post-arrest
silence?
PDR 0571-86 4/29/87, Jefferson Co.
(A'sPDR), Possession of a Controlled Substance, Carl Lee Calloway: (1) Whether
the Trial Court erred in refusing to permit
appellant to present evidence in support of
a motion to suppress after court indicated
standard for standing required appellant to
demonstrate proprietary or possessory interests in place searched. (2) Whether an
appellant must make a preliminary showing of standing to challenge a contested
search before a Trial Court is required to
consider a timely filed motion to suppress.
PDR 057286 4/29/87, Jefferson Co.

(A's PDR), Aggravated Rape, Audrey Eldon Bagley: ( 1 ) Whether various extraneous offenses were admissible in connection
with defendant's application for probation
in conviction resulting from plea of guilty
before jury.
PDR 0580-86 4/29/87, Harris Co. (A's
PDR), Aggravated Robbery. Joseph Ballard: (1) Whether the Court of Appeals
should have considered all the evidence
presented at trial, rather than merely the
appellant's testimony, in concluding there
was no error in the Trial Court refusing
to submit a charge on the lesser included
offense of aggravated assault.
PDR 0582-86 4/29/87, Newton Co. (A's
PDR), 7lfeji Over $10,000, Wilburn H.
Whitehead: (1) Whether indictment alleging theft of "timber" was subject to a motion
to quash under Art. 21 .O9, V.A.C.C.P.,
for failing to give notice as to the number,
quantity, or kind of timber alleged to have
been taken. (2) Whether indictment for
offense of theft was subject to a motion to
quash for failing to allege aggregation
element under V.T,C.A., Penal Code,
$31.09.
PDR 0620-86 4/29/87, Hood Co. (A's
PDR), Involuntary Manslaughte,; John
Bradley Oldhan~:(1) (In four grounds for
review) where the state does not allege the
culpable mental state of recklessness is a
lesser included of involuntary manslaughter raised and should a charge be given on
involuntary manslaughter even though,
without the culpable mental state, proof of
the lesser is not included within the greater as alleged? See Ormsby, 60011782;
Moore, 57411122; Guerrero, 60511262;
and Stark, 64311187 (Austin).
PDR 0624-86 4/29/87, Gregg Co. (A's
PDR). Aggravated Possession of a Controlled Substance: Methamphetamine,
Clifion Paul Guevara: (1) Whether or not
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the evidence is sufficient to sustain the conviction.
PDR 0056-87 4/29/87, Dallas Co. (A's
PDR), Aggravated Kidnapping, Robert
Janres Meyers: ( 1 ) Were the limitations
placed on voir dire reasonable? (2) Must
specific questions which are sought to be
answered but are precluded by the limitations on the voir dire required to be shown
to preserve error? (3) Is the giving of the
parole law charge constitutional?
PDR 0195-87 4/29/87, Dallas Co. (A's
PDR), Possession of Hemin (Hub.), A I thony Joseph Miller: (1) Is the parole law
charge constitutional? (No obj.)
PDR 022487 4/29/87, Lubbock Co. (A's
PDR), Aggravated Robbery, Donnie N e w
ton: (1) (In three grounds) is the parole law
charge statute unconstitutional as vague
and uncertain and does it violate the separation of powers under both the Texas and
United States Constitutions thus depriving
defendant of due ~rocessand due course
of law?
PDR 0239-87 4/29/87, Dallas Co. (A's
PDR), Aggravated Robbery, Jerry
Leonard Fairris: ( 1 ) Validity of the parole
law charge.
PDR 0247-87 4/29/87, Dallas Co. (A's
PDR), Securing Execution of Documents
by Deception, Robert S. Hcrgill: (1) Validity of the parole law charge.
PDR 0260-87 4/29/87, Dallas Co. (A's
PDR), Aggravated Robbery, Donald Ray
Briscoe: (1) Validity of the parole law
charge.
PDR
0261-87 & 0262-87 4/29/87. Dal-las Co. (A's PDR), Credit Card Abuse &
Unarrthorized Use of ATM, Edward Paul
Sam: (1) Validity of the parole law charge.
PDR 0263-87 & 0264-87 & 0265-87
4/29/8j: Dallas Co. (As PDRJ,Aggmvated
Assault; Atte~npted Murder & Murder,
Reginald Keith Johnson: (1) Validity of the

officer that he was driving vehicle with
parole law charge.
PDR 0058-87 5/6/87, Dallas Co. (A's permission of a third party.
PDR 0641-86 5/13/87, Harris Co. (Ss
PDR), Murder, G a ~ yWayne Payne: (1)
Whether submission of parole and good PDR), Murder, Johnny Jerome Riggs: (1)
time conduct jury charge was improper he- Whether the Court of Appeals used the
cause statute mandating such charge vio- wrong standard of review, namely,
whether the evidence clearly showed that
lates separation of powers.
PDR 023287 5/6/87, Dallas Co. (AS the witness was an accomplice as a matter
PDR), Aggravated Sexual rtrsarrlt, Jefley of law (a standard used to review error
Arnold Pope: (1) Are the jury instructions regarding the failure to give a jury charge
oh parole law pursuant to Art. 37.07 con- on accomplice as a matter of law) rather
stitutional under the Texas and United than whether, after viewing the evidence
States Constitutions? (2) Were the parole in the light most favorable to the implicit
instructions based on anv evidence before M i g of the Trial Court, any rational trier
of fact would have found that the witness
the jury?
PDR 0459-86 5/13/87, Montague Co. was not an accomplice witness.
PDR 0660-86 5/13/87, Harris Co. (Ss
(A's PDR), Possession of Methamphetamine. Jantes Larrv McGlothlin: f 1) Where PDR). Thefr Over $750, Josepl~Earl Scott:
the amphetamines seized during the (I) Did the victim's testimony that he had
manufacturing process were contained in traded in the stolen automobile after recova suspended state within liquid, is the li- ery for $1,000 provide sufficient evidence
quid to be measured as part of the weight as to value?
PDR 0694-86 5/13/87, Dallas Co. (Ss
of the controlled substance as an
PDR), Indecent Exposure, Ronald Melvin
"adulterant"?
PDR 0459-86 5/13/87, Montague Co. Gengnagel: (1) Whether an information for
(A's PDR), Possession of Mel~ta~npheine, the offense of indecent exposure is
James L a r ~ yMcGIothlin: ( 1 ) Where the fundamentally defective for failing to
amphetamines seized during the manufac- describe acts of recklessness under Art.
turing process were contained in a sus- 21.15, V.A.C.C.P., in view of this court's
pended state within liquid, is the liquid to opinion in Graha~n,6571199. (2) Whether
be measured as part of the weight of the Trial Court unduly restricted defendant's
cross-examination of arresting officer by
contmlled substance as an "adulterant"?
PDR 0481-86 0482-86 5/13/87, Dallas attempting to show alleged bias which
Co. (A's PDR), h2jrrry to a Child, Volney arose afrer arrest.
PDR 0733-86 5/20/87, Chambers Co.
Ray Moore & Jeannie Marie Moore: (1)
Did the Trial Court have authority to res- (A's PDR), Aggravated Sarml Assault,
cind its grant of the motion for new trial Robert Ralph Johnson: (1) Does convicbased upon a "fraud committed on the tion on indictment alleging one date bar
court" because the motion was not served conviction for exact same offense comtniton the state? (2) Where the trial court ted on other date where evidence of
granted a motion for new trial based upon offenses was offered at first trial and jury
insufficiency of the evidence is he entitled was not specifically required to convict
to an acquittal as a matter of law notwith- only for offense on alleged date? (2) If so,
standing the withdrawal of the order grant- does subsequent reversal of 1st conviction
validate conviction which was barred at
ing the motion for new trial?
PDR 0512-86 5/13/87, B a a r Co. (A's time it was obtained?
PDR 0767-86 5/20/8i: Orange Co. (A's
PDR), Aggravated Assault, Victor C.
Rodriguez: (1) Whether Trial Court erred PDR), l7tefr Over $750 (Rev. of Prob.), Avin permitting jury argument to the effect ery Owen Degay. (1) Whether Trial Court
that complainant's children were suffering abused its discretion in revoking probation
from psychological and psychiatric injuries due to defendant's failure to follow rules
as a result of witnessing assault on their and regulations of restitution center under
father when children did not testify at trial. Art. 42.12, $&(a), V.A.C.C.P.
PDR
0773-86 5/20/87. Harris Co. (Ss
- PDR 0595-86 5/13/87, Harris Co. (A's
PDR), Uitautliorized Use of AM, Howard PDR), Murder, Leanne Marie Pitts: \ l )
Leroy Woodfox: ( 1 ) Whether the Trial Whether defendant should have been perCourt was required to submit a mistake of mitted to impeach her own witness when
fact charge after defendant told arresting wit&s did not state facts injurious to

defendant's' cause (defendant's witness
merely confirmed state's version of
events).
PDR 0736-86 5/27/87, Ba-ar Co. (A's
PDR), Aggravated Robbery (Enh.), Garcia
Thomas: 111
\ , Can failure to introduce anv
evidence supporting enhancement allegations after reading those allegations be
raised for the first time on appeal? (2) If
not, is failure to object timely ineffectiveness of counsel?
PDR 0765-86 5/27/87, Angelina Co.
(A's PDR), Aggravated Sexual Assault.
Christopher Whirtenlore:(1) Whether child
videotape statute, Art. 38.071,
V.A.C.C.P., is unconstitutional becausi it
denies a defendant his right to effective
cross-examination. (2) Whether videotape
was admissable at trial despite state's
failure to establish predicate required by
Art. 38.071, §2(a)(3), V.A.C.C.P.
PDR 0186-87 5/27/87, Tarrant Co. (A's
PDR), Aggravated Robbery, Wayne Alan
Watson: (1) Validity of the parole law
charge.
PDR 0191-87 5/27/87, Dallas Co. (A's
PDRI. llzeff.Michael Tho~nasWilson: (1)
validity og ;he parole law charge.
PDR 0277-87 5/27/87, Harris Co. (AS
PDR), Possession of Controlled Substance.
Malcohn Lamar Dens: (1) Validity of the
parole law charge.
PDR 0289-87 5/27/87, Dallas Co. (A's
PDR), Aggravated Robbery, Do~niyM wards Okra: (1) Validity of the parole law
charge.
PDR 0310-87 5/27/87, Ellis Co. (A's
PDRI.
,. Deliverv o"f Mariiuana. Gerrardo
Ruiz: (1) Validity of the parole law charge.
PDR 0315-87 5/27/87, Harris Co. (A's
PDR), Aggravated Robboy, Silvario Ruiz:
(1) Validity of the parole law charge.
PDR 0331-87 5/27/87, Dallas Co. (A's
PDR), Aggravated Robbery, Derrick
W a ~ i eWeatlrerall: (1) Validity of the
par& law charge.
PDR 0340-87 5/27/87, Bell Co. (A's
PDR), Volrrr~ta~y
ManslaugRter, Mary
l71ompson Haynes: (1) Validity of the
parole law charge.
PDR 0341-87 5/27/87, Travis Co. (A's
PDR), Aggravated Robbery, l71ornas L.
Haywood: (1) Validity of the parole law
charge.
PDR 0814-86 6/3/87, Harris Co. (Ss
PDR), DWI, P a d Krafr: (1) Without a
showing that the DWI videotape caused the
guilty plea where the videotape itself was

.
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not introduced at trial but only at the mo- from the same criminal transaction?
thony Taylor: (1) Validity of the parole law
tion to suppress hearing was the Court of
PDR 0835-86 & 0836-86 6/10/87 & charge.
Appeals correct in ordering reversal for the 6/17/87, Hidalgo Co. (A's PDR), Murder
PDR 0384-87 6/10/87, Dallas Co. (A's
failure of the Trial Court to suppress such & Conspiracy to Commit Capital Murder, PDRJ, Burglary of a Habitation, Henry
evidence?
Ramon Leal & Victor Leal: ( 1 ) Whether Lee Booker: (1) Validity of the parole law
PDR 0237-87 6/3/87, Harris Ca. (A's a two-count indictment alleging capital charge.
PDR), Delivery of Cocaine, Carlos M ~ I I - murder and conspiracy to commit capital
PDR 0387-87 6/10/87, Harris Co. (A's
dimbal: (1) Is it a requirement that the con- murder was subject to a motion to elect un- PDR). Aggravated Robbery, Gary Robert
stitutionality of the parole law charges be der this court's opinion in Callins, No. Williams: (1) Validity of the parole law
raised at trial before they can be raised on 69,023, delivered 7/2/86. (2) Whether charge.
appeal?
defendant waived objection to a tape
PDR 0399-87 6/10/87, Bexar Co. (A's
PDR 0763-87 6/10/87, Harris Co. (Ss recorded conversation which was partially PDR), Aggravated Robbery, Luis A.
PDR), Attempted CapitalMurder, Ricardo in Spanish when defendant failed to object Flores: (1) Validity of the parole law
Moreno: (1) Whether the Court of Appeals to English transcript given to jury to aid charge.
erroneously concluded the evidence was while tape being played. (3) Whether the
PDR 0823-86 6/17/87, Williamson Co.
insufficient to support the conviction beCourt of Appeals, in reviewing sufficiency (A's PDR), Aggravated Semal Assadt
cause a knife was not proven to be a deadly of the evidence, could consider a document (Enh.), Earl D. Ponder: ( 1 ) Does denial
weapon? (2) Whether the Court of Appeals in the Spanish language without a transla- of both a MQ and MlElect require reversal
properly rejected the state's contention that
tion or evidence to show what the docu- where 2 non-property offenses are charged
numerous trial objections were untimely ment purported to be. (4) Whether the in the same indictment? (Jury instructed to
and general and that various complaints on Court of Appeals applied the appropriate conviction of just one.)
appeal did not comport with objections at standard under Art. 38.14, V.A.C.C.P.,
PDR 0930-86 6/17/87, Harris Co. (A's
trial.
in concluding the evidence was sufficient PDR), Burglary of a Habitation (Hab.),
PDR 0770-86 6/10/87, El Paso Co. (Ss to corroborate an accomplice.
Richard Keith Black: (1) Validity of the
PDR). Aggravoted Sexual Assault, Ismael
PDR 1109-86 6/10/87, Tarrant Co. (A's parole law charge.
Escarcega: (1) Is the defendant's appear- PDR), Aggravated Sexual Assarrlt of a
PDR 1219-86 6/17/87, El Paso Co. (A's
ance at a hearing on a motion for new trial
Child, Charles Edward Patton: (1) Valid- PDR), Delive~yof Marijuana, Jinirny Don
a requirement or a waivable right? (2) Can ity of parole law charge.
JorreN: (I) Whether or not the Trial Court
the Court of Appeals take judicial notice
PDR 0222-87 6/10/87, Eastland Co. erred and infringed upon petitioner's conof facts adduced at a hearing on a motion
(A's PDR), Aggravoted Possession ofAm- stitionally-protected right of confrontation
for new trial held for appellant's co- phetomine, Melvin Wayre Duggan: (1) by exercising its discretion to restrict petidefendant when appellant was not present Must there be a formal plea bargain agree- tioner's opportunity to cross-examine the
at such hearing?
ment between the state and an accomplice prosecution's main witness as to the witPDR 0780-86 6/10/87, Harris Co. (Ss before the accused is entitled to show ness' background, bias, and prejudice.
& A's PDR), Murder, Gregory B~yan something has been offered to the accomPDR 0196-87 6/17/87, Dallas Co. (A's
Stahl: (1) When dealing with outbursts plice for that testimony? (2) (In four PDR), Aggravoted Robbery, Reginald
from a witness chair, must the appellant grounds) is the parole law charge constitu- Yancy: (1) Were the parole law instructions
show harm?
tional?
a violation of the separation of powers of
PDR 0782-86 6/10/87, Jefferson Co.
PDR 0272-87 6/10/87, Bell Co. (A's the Texas and U.S. Constitutions, were
(A's PDR), Burglary of a Habitation, John PDR), Possession of Methamplretan~ine, they a violation of due process, were they
Kenneth Lanes: ( I ) What showing must Jerry Glen Patterson: (1) Does mere pos- based upon evidence and were they authostate make to justify juvenile court's order session of a pistol while in constructive rized by law? (Infour grounds for review.)
to take fingerprints of child?
PDR 0240-87 6/17/87, Dallas Co. (A's
possession of a controlled substance allow
PDR 0788-86 6/10/87, Dallas Co. (Ss entry of an affirmative finding that a DW PDR), Altenlpted Murder (Hab.), Arron
PDR), Possession of Prohibited Weapon, was used or exhibited?
Allen: (1) Were the parole law instructions
Phillip David Briggs, Jr.: (1) Whether
PDR 0348-87 6/10/87, Dallas Co. (A's proper and constitional? (In five grounds
Court of Appeals properly held V.T.C.A.,
PDR), Murder, Sam Scott Okray: (1) Va- for review.)
Penal Code, $46.01(12) facially uncon- lidity of the parole law charge.
PDR 1146-86 6/24/87, Harris Co. (A's
stitutional without first considering
PDR 0372-87 6/10/87, Travis Co. (A's PDRJ,hrjury to o Child, Lorenzo S. Murwhether statute is impermissibly vague as PDR), Aggravated Sural Assault, Bruno phy: (1) Validity of parole law charge.
applied to defendant's conduct.
Colter: (1) Validity of the parole law
PDR 0306-87 6/24/87, Harris Co. (A's
PDR 0813-86 6/10/87, Harris Co. (A's charge.
PDR), Aggravated Robbery, Jerorne AlexPDR), DWI, Jose Whit~nnnClracon: (I) Is
PDR 0377-87 6/10/87, Dallas Co. (A's ander Brooks: (1) Constitutionality of
a defense attorney's testimony that he had PDRI. Indecencv with a Child. Greenie ~ a r o l elaw charee.
seen a docket sheet from misdemeanor ~ i l l i ~ ~Jr.
u s:(. l j ~ a l i d i t yof the parole law
PDR 0308-87 6/24/87, Carneron Co.
court which indicated that a case had been charge.
(A's PDR), Delivery of Marijuana, Mario
dismissed for Speedy Trial Act purposes
PDR 0378-87 6/10/87, Dallns Co. (A's Marroquin: (1) Is it the defendant's burcompetent evidence on a motion to disnliss PDR), Burgla~yof a Habitation, Ray An- den to go forward with proof of the weight
A
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of the container in order to exclude that
weight
- from the total weight
- of the
marijuana?
PDR 0416-87 6/24/87, Harris Co. (A's
PDR), Attenrpted Murder, Leroy Eurly: (1)
Is the parole law charge constitutional? (No
obj.)
PDR 0421-87 6/24/87, Johrrso~~
Co. (A's
PDR), Aggravated Robbery, Bobby Joe
Cole: (1) Constitutionality of the parole
law charge.
PDR 0427-87 6/24/87, Lamar Co. (A's
PDR), Aggravated Sexual Assault, Joe
Dermis Winstou: (1) Is the parole law
charge constitutional? (No obj.)
PDR 0442-87 6/24/87, Harris Co. (A's
PDR), Murder; Billy Rny Anderson: (1) Is
the parole law charge constitutional? (No
obj .)
PDR 0444-87 6/24/87, Harris Co. (A's
PDR), Burgla~yof a Habitation, Alicio
Franco: (1) Is the parole law charge constitutional? (No obj.)
PDR 0463-87 6/24/87, Dallas Co. (A's
PDR), Aggravated Robbery, Ode11 Carson, J,:: (1) Is the parole law charge constitutional? (No obj.)
PDR 0467-87 6/24/87, Harris Co. (A's
PDR), Murder, Herbert Miles: (1) Is the
parole law charge constitutional? (No obj.)
PDR 0476-87 6/24/87, Dallas Co. (A's
PDR), Injury to a Child, Wanda Diana
Lavergne: (1) Is the parole law charge constitutional? (No obj.)
PDR 0481-87 6/24/87, Dallas Co. (A's
PDR), Burgla~yof a Buildiug, Sarmnie Lee
Jackson: (1) Is the parole law charge constitutional? (No obj.)
PDR 0487-87 6/24/87, Harris Co. (A's
PDR), Possession of Metl~amphetamine,
Ronald Craig Robles: (1) Is the parole law
charge constitutional? (No ohj.)
PDR 0496-87 6/24/87, Hanis Co. (A's
PDR). Aggravated Robbe~g,Charles C.
S~nitlz:(1) Validity of parole law charge.
PDR 0510-87 6/24/87, Harris Co. (A's
PDR), Credit Card Abuse, Robert Mitclfell: (1) Validity of parole law charge.
PDR 0517-87 6/24/87, Tarrant Co. (A's
PDR), Aggravated Kidnapping, David
Wayne Lett: (1) Validity of parole law
charge.
PDR 0502-87 7/8/87, Dallas Co. (A's
PDR), Aggravated Sarial Assault, Antbrocio Gonzales: ( 1 ) Does response of "no"
to query as to objections to charge waive
error in previously refusing to give written requested charge? (2) Is the Parole Law

proof of all of them required, or is it suffiCharge constitutional? (No obj.)
PDR 0516-87 7/8/87, Harris Co. (A's cient to prove enough to meet alleged
PDR), Burgla~y,Ira Craig Clark: (1) Va- amount? (2) Is the Parole Law Charge constitutional? (Obj.)
lidity of the ~ & l eLaw charge.
PDR 0393-87 7/8/87. Lamar Co. (A's.
PDR 0518-87 7/8/87, Dallas Co. (A's
PDRsI.
Robberv. Edvard Rav PDR);~ ~ ~ r a v a.Sexual
t e d Assault, Edward
,. A~~ravuted
""
Brooks: (1)
. . Validitv of thi Parole ~ a w Wayne Sanders: (1) Is the Parole Law
Charge constitutional? (No ohj.)
Charge.
PDR 0443-87 7/8/87, (A's PDR), M f r ~
PDR 0531-87 7/8/87, Lampasas Co.
(A's PDR), Aggravated Assarrlt, Dale de,; Juan Barerra, aka Juan Barrera
Howard Bienusa: (1),Validitv of the Parole Aginaga: (1) Were the Parole Law instructions submitted to the iury without ohjecLaw Charge.
PDR 0532-87 7/8/87, Travis Co. (A's tion fundamental error?
PDR 0459-87 7/8/87, Tarrant Co. (A's
PDR), Aggmvated Sexual Assault, Janm
Davis Rogers: (1) Validity of the Parole PDR), Aggravated Sexual Assatdi (Habihiall.
Law Charge.
,. Robert Earl Scott: IlI
. . Is the Parole
PDR 0537-87 7/8/87, McLeuuan Co. Law Charge wnstitutional? (No obj.)
PDR 0475-87 7/8/87, Dallas Co. (A's
(A's PDR), Burglary of a Habitation, Alexander Stepheus: (1) Validity of the Parole PDR), Murder, Michael Stamp Edmunds:
(1) Is the Parole Law Charge constitutionLaw charge.
PDR 0865-86 7/8/87, Rains Co. (S's al? (No obj.)
PDR 0485-87 7/8/87, Harris Co. (A's
PDRI. Sexual Assault. Willian~Lee OiVeal:
(1) whether appellant was harmed as a PDR), Aggravated Robbety, Kenneth
result of trial court's action in belatedly-re- Richardson: (I) When juvenile certificaquiring the State to elect when the State tion petition alleges more than one offense,
closed rather than when the State rested. does retention of one offense invalidate
PDR 0064-87 7/8/87, Dallas Co. (A's certification? Fam.Code Sec. 54.02(g). (2)
PDR), Murder, Joel Grego~yAruold: (1) Is the Parole Law Charge
- constitutional?
Is the Parole Law Charge
- constitutional? (No ohj.)
PDR 0489-87 7/8/87, Harris Co.,
(OW
PDR 0383-87 7/8/87, Harris Co. (A's Murder, Leslie Reed Cosnry: (1) Is the
PDR), Theft, Roduey Dean Lehman: (1) Parole Law Charge
" constihitional? (No
When aggregated thefts are alleged, is obj.)

.

SENTENCING ALTERNATIVE
PLANNING
Our Defense Pre-Sentence Investigations:
Carry favorable weight in the sentencing decisions
of 85% of the judges who read them
Minimize potential post-conviction problems
Incorporate anticipated changes in federal sentencing practices
Include a sentencing recommendation and, when
appropriate, alternatives to incarceration

Sentencing and Parole Consultants
National Legal Services
710 Lake View Avenue, Atlanta, GA 30308
Call now: 1-800-241-0095
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Advocate
(of the Constitutio~mof these United States)

by Carolyn Garcia
"I confess that there are several
parts of this Constitution which I do
not at present approve, but I am not
sure I shaU never approve them. For,
having lived long, I have experienced many instances of being obliged, by better information or fuller
consideration, to change opinions,
even on important subjects, which I
once thought right, but found to be
otherwise. It is therefore that, the
older I grow, the more apt I am to
doubt my own judgment and to pay
more respect to the judgment of
others. . ."
-Benjamin Franklin
In this year of celebration of the 200
years since the drafting of the federal constitution, the people should pause to study
the workings of the convention and the
thinking of the men who developed the instrument that has stood the test of time and
change, and the pull of government and the
governed.
What a stroke of genius to conceive the
system of checks and balances in three
branches of government. However, it was
James Madison's inspired leadership that
guided the Convention toward the final
principled compromise creating such a
form of government in which the Supreme
Court can declare legislation unconstitutional; but the legislative branch confirms
or rejects the presidential nomination. The
Supreme Court can declare presidential actions unconstitutional; but the President
nominates Supreme Court Justices. The
legislative branch passes legislation, and
the executive can sign or veto legislation.
The veto can be overridden by a two-thirds
majority of Congress. The President makes
and signs treaties, and the legislature
ratifies treaties. The President nominates
principal government officials and ambassadors; but the legislature must confirm the
nominees.
Study the people of the summer of 1787.
Read the drafts and redrafts of the Constitution and observe the changes until it

reached final form. Then, in that context,
examine the validity of the strong "interpretivism" philosophy which is prevalent
today and preaches that the judiciary has
no right nor proper role in interpreting the
Constitution because the words of the
document are plain and clear as originally
written and were intended by their framers
to always carry the same meaning. Those
who so believe would vote to abolish the
constitutional amendments, including the
Eiii of Rights, because they were not a part
of the Constitution as adoptedin 1787 and
ratified by the states within two years.
Since George Washington enforced secrecy
about delegates' actions during the conventions, we can never ascertain the true intent of the framers in their words of
compromise. But we can come close to it
by a careful study of the people involved
in the Convention and the various drafts
of the Constitution.
The delegates to the Constitutional Convention of 1787 were alI white males. They
were lawyers andlor politicians, and
almost two-thirds of them had sewed in the
Continental Congress. Half were college
graduates, and the average age was 42
years. Twelve of the 13 states were
represented. Rhode Island opposed the formation of a centralized government and did
not participate.
There was a great debate at the Convention over how or whether to count the
500,000 slaves as persons in determining
the number of representatives to be elected
from each state, not out of moral concern.
It was purely a power struggle. The South
wanted to count slaves as persons so that
a greater number of representatives could
come from the South. Northern delegates
argued that slaves could not be counted
both as people and property; if they were
property, they should be taxed. The compromise: in 1787, each slave was counted
as three-fifths of a person in apportioning
representation and taxation. As a "perk" of
the presidency, George Washington was
given seven slaves.
Although it does not clearly appear so,
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slavery was doomed when the Constitution
was framed. Congress agreed not to enact
laws against slave trade until 1808, but The
Declaration of Independence signed in
I776 said God created all men equal, and
the democratic government described in
the federal constitution was inherently incompatible with slavery. Despite the official language, it was only a few decades
ago that the trappings of slavery were
finally abolished, and Martin Luther King
said: "If we're wrong, the Supreme Court
is wrong; if we're wrong, the Constitution
is wrong; if we're wrong, God is wrong."
The original Constitution contained no
right of free speech, no freedom of religion
or the press; no right to be free from unreasonable searches and seizures; no freedom of assembly; no guarantee of trial by
jury, no due process of law or protection
from excessive bail. Only white men, 21
years of age or older who were property
owners and taxpayers could vote. Slaves
and/or women could not.
Although George Washington opposed
the Bill of Rights, the first tenamendments
to the Constitution were adopted in 1789,
surely as an act of compromise to secure
ratification of the Constitution by the
states. North Carolina in 1856 was the last
state to eliminate property tax payment as
a prerequisite to voting. The 19th Amendment was not ratified until 1920, but the
26th Amendment, the Equal Right. Amendment, failed after 10 years of public debate and lobbying efforts of opponents.
In 1857, slaves were judicially determined to be property, not citizens. The
civil war finally ended slavery, defined
citizenship (to include blacks) and gave
black men the right to vote if other qualifications were met, which included passing
a literacy test and paying a poll tax. It was
not until 1965 that Congress passed the
Voting Rights Act to guarantee suffrage,
and in 1971, the 26th Amendment lowered
the voting age to draft registration age.
Another great debate during the Convention's four months of wrangling was
whether or not legislators should be elected

by the people. Opponents believed that the
people were ignorant and unable to make
proper and wise decisions. They wanted
representatives to be few and wealthy.
Proponents of democratic representatives
wanted the few and the worthy. Alexander
Hamilton said:
"All communities divided themselves into the few and the many.
The first are the rich and well-horn;
the other are the mass of the people
. . .turbulent and changing they seldom judge or determine right. Give
therefore, to the first class a distinct permanent charge in the
government."
The new Constitution made no mention
of a federal commitment to education.
Thomas Jefferson's "Bill for the More
General Diffusion of Knowledge" which
required the levy of a school tax was introduced in 1778 and rejected four times.
Perhaps indicative oI'thu~prc\~siling
altitude
at the timc wcrc thc words of Sir \Villiani
Berkeley, Governor of Virginia who in
1671 said: "I thank God there are no free
schools. . .learning bas brought disobedience and heresy and sects into the world,
and printing had divulged them, and libels
against the best government."
Schools that were then in existence required teachers to sign loyalty oaths to certify: age, conditions of life (single or
married), temper, prudence, learning,
sober and pious conversation, zeal for
christian religion and diligence in calling,
affection for the present government and
conformity to the doctrine and discipline
of the Church of England. Some time later
came the separation of Church and State.
Proponents of education for women believed that domesticity was their only vocation and women need not prepare for
careers in law, medicine or the clergy. A
proposed curriculum (for use at home) was
bookkeeping, reading, writing, arithmetic,
grammar, composition, rhetoric and
geography.
Contrary to what Ed Meesemight think,
the Constitution did not mention a "cahinet," nor did George Washington intend to
create one. "Cabinet" was a term James
Madison coined in 1793 to describe the
group of men President Washington used
as his advisors: Thomas Jefferson, Secre-

tary of State; Alexander Hamilton, Secretary of the Treasury; Henry Knox,
Secretary of War; and Edward Randolph,
Attorney General.
The framers of the Constitution intended
for it to change with the times, but only
after much thought and debate. To insure
that, a constitutional amendment requires
the support of two-thirds of the Congress
and ratification by three-fourths of the
states or ratificationby a national convention called by two-thirds of the states.
I, for one, do not want the Constitution
read only as it was written 200 years ago.
The men with the foresight to plan for the
civil liberties and protections that have
resulted since knew the need for change
in a changing world and engraved that
potential in the document they created.
They also intended that the free fight to
"esablish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the
Blessing of Liberty to ourselves and our
Posterity." The opening words to the

Preamble to the Constitution of the United
States are, 'We, the people" signifying
clearly the victory of those who fought for
a government that was of all the people and
for all the people, over those who wanted
government by the rich and the few.
"If men were angels, no government would be necessary. If angels
were to govern men, neither external or internal controls on government would be necessary. In framing
a government which is to he administered by men over men, the great
difficulty lies in this; you must first
enable the government to control the
governed; and in the next place oblige it to control itself."
-James Madison
The free judiciary's interpretation of our
governing instrument in the times, of the
times, is essential to the maintenance of the
protections and blessings intended. Study
for yourself. This time, I know I'm right..

LAWYER'S ASSISTANCE
COlMMIITE@
Attorneys now have a ready source of
information and assistance-through the
Lawyers' Assistance Committee. When
you need help, please contact any of the
following members:
DISTRICT 1:
Clifford Brown
1601 Broadway
Lubbock, TX 79401
(806) 763-9493
DISTRICT 2:
Jim Botio
409 N. Texas
Odessa, TX 79761
(915) 332-0676

DISTRICT 3:
Tim Evans
115 W. 2nd St., Suite 202
Fort Worth. TX 76102

Prank Jackson
2902 .Maple Avenue
Dallas, TX 75201
(214) 871-1122
--

-

DISTRICT 4:
Scrappy Hnlmes
P.O.Drawer 3267
Longview, TX 75606
(214) 758-2200
DISTRICT 5:
Ed Mallett
-55 Waugh, Suite 900
Houston, TX 77007
(713) 526-1778
Douglas Tinker
622 S. Tancahua
Corpus Christi, TX 78403
(512) 882-4378
DISTRICT 6:
Robert Yzaguirre
821 Nolana
McAUen, TX 78501
(512) 682-4308
DISTRICT 7:
Gerald Goldstein (Chairman)
2900 Tower Life Bldg.
San Antonio, TX 78205
(512) 226-1463
DISTRICT 8:
Charles McDonaId
P.O. Box 1672
Waco, TX 76703
(817) 7544'317
-

-

-
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by F.R. "Buck" Files
If there is any word that defense lawyers
hate to see in print, it is waiver. When an
Appellate Court decides one of our cases,
the first word we look for in the opinion
is waiver. Waiver is a had word.
On the other hand, confrontation is a
good word. When we hear it spoken, our
hearts beat faster as we anticipate the fun
of the courtroom and cross-examination.
Confiontatioz~is a good word.
Unfortunately, however, we are not entitled to confront the witnesses against us
in every situation. Federal Rule of Evidence 804(b)(5). known as the Residual
Rule, reads ~OIIOWS:
"A statement not specifically covered
by any of the foregoing exceptions
but having equivalent circumstantial
guarantees of trustworthiness, if the
court determines that (A) the statement is offered as evidence of a
material fact; (B) the statement is
more probative on the point for
which it is offered than any other
evidence which the proponent can
procure through reasonable efforts;
and (C) the general purposes of these
rules and theinterests ofjustice will
best he sewed by admission of the
statement into evidence. However,
a statement may not be admitted under this exception unless the proponent of it makes known to the
adverse party sufficiently in advance
of the tnal or hearing to provide the
adverse party with a fair opportunity
to prepare to meet it, the proponent's
intention to offer the statement and

Why Johnny Can't Sue
co,,linvedfron page 21

thermore, seclron 8 of the Tex.Rev. Civ. Stat. Ann.
an. 326k-26.' the predecessor statule to section
43.180, created theoftice of the Harris County District Altornev in 1953. and reauired that

papers, documents, and inamments in mnnection witheachand everycrim~nalcase. On
September 1, 1953, the Crirninpl Dtstrict Attorney of Harris Couoty shall transfer all ciwl
matters to the County Attorney of Harris
County.

the particulars of it, including the
name and address of the declarant."

Recently, however, in the 6th and 9th Circuits, Federal Prosecutors have shown
touches of brilliance. In United States v.
In Ohio v. Roberts, 448 US 66, 100 Marchini, 797 F.2d 759 (9th Cir., 1986)
and United States v. Barlow, 693 F.2d 963
S.Ct. 2531,-Lawyers
Editon2d(1980) the Court writes:
(6th Cir, 1982), Federal Prosecutors had
precisely the same fact situation. At time
" . ..when a hearsay declarant is not
of trial, the Defendant was married. The
present for cross-examination in
Government wanted to use his wife as a
trial, the Confrontation Clause norwitness against him. Under the provisipns
mally requires a showing that he is
of Trammel, 445 US 40, 100 S.Ct. 906,
unavailable. Even then, his state63 L.Ed. 2d 186 (1980), the spouse rement is admissible only if it bears
fused to testify. In each instance, the witadeouate "indicia of reliabilitv."
ness spouse had-prior to marriage~ e l h b i l i can
t ~ be'inferred without
appeared before a United States Grand
more in a case where the evidence
Jury and had given evidence which was
falls within a firmly rooted hearsay
helpful to the Government and harmful to
objection."
the Defendant. In each case, the Court held
that the witness spouse was "unavailable"
Where the witness has died after mak- by virtue of her claiming of the spousal tesing some type of statement (grand jury tes- timonial privilege under Tramn~el,supra
timony or otherwise), one can expect the and permitted the grand jury testimony to
government to attempt to offer such state- be used against the Defendant.
ment. United States v. Tbevis, 665 P.2d
Although the 5th Circuit has not had the
616 (5th Cir., 1982) and United Stares v. opportunity to write in this area, it is my
Peacock, 654 F.2d 339 (5th Cir., 1981). prediction that they soon will. I know, that,
In a ease in which a witness gave an oral for example, the United States Attorney's
statement to an FBI agent and then became Office in the Eastern District of Texas is
a fugitive from justice, the 5th Circuit con- well aware of these two cases and is-in
cluded that, under the circumstances of the an on-going investigation-laying the
case, a sufficient demonstration of trust- groundwork for the offer of this very type
worthiness was made to satisfy the require- of testimony.
ments of Rule 804@)(5). United States v.
The conclusion is simple: Even entering
Ward, 552 F.2d 1080 (5th Cir., 1977).
into a hona fidemarriage relationship may
In the fact situations mentioned above, not prevent the Defendant's spouse's words
no one would be surprised that the govern- from being heard in open court-without
ment would attempt-unsuccessfully or any right of confrontation.
successfully-to seek to offer the statement
or testimony of the unavailable witnesses.

Clearly, the legislature assigned the pmsecutian of
civil suih in Harris County to the county attorney.
We conclude that appellant is not authorized by the
Constitution or by s!aAlue toprosecute a civil removal
suit, under anicles 5970 and5976, wiUlouf the joinder
of the county attorney.
The mun did not e n ineonstruing section 43.180,
and did not violate srtidov, 521 of the Texas Conslilution by dismissing appellanl's suit.
Appellant's two points of error are overmled.
The order is affirmed.
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Is1 James F. Warren
James F. Warren
Justice

Justtces Hoyi and Dunn also sitting
Publish. Tex R App. P. 90.
Judgment rendered and opinion delivered 12 March
1987
Tmc Copy Attest:
Kathryn Cox
Clerk of Coun
1. Ch. 315, 1953 Tex. Gem Laws 784, repealed
by ch. 480, $26(1), 1985 Tex. Gen. Laws 4085.
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Jury Selection

--

The Voice Listens

by Jeffrey Smith, M.A., Cathy Bennett, M.A., Robert Hirschhom, J.D.
Last month we discussed some of the
methods you can use to have a jury questionnaire approved and have voir dire
expanded. This month we are going to
address what to do if your attempts are
denied.
As with any other portion of a trial,
thorough preparation for jury selection and
voir dire is essential.
As we mentioned last month, if the court
refuses your motion to submit the questionnaire to the panel, you need to first request
that the court ask the questions included
in the questionnaire during the court's voir
dire. If that is also refused you need to be
ready to defend the relevancy of each of
your proposed questions.
You have had your motion for the questionnaire denied and the court has refused
to include the questions in the court's voir
dire. It is now time to begin making your
record. You need to read the questionnaire
in its entirety into the record stating as you
go the relevancy of each of your questions.
You then need to inform the court that it
is your intention to voir dire the panel on
each of the questions contained in the questionnaire. You should, at that time, also
make a motion for additional time to conduct voir dire because you have been unable to use the questionnaire.
Next you should request a hearing to
make your record. The initial work of assembling the materials necessary to support your arguments will be a time
consuming one, but will be worth it in the
long run. All of the television and radio
stations in your area have to keep a master
progauuning log which is public information. You can begin by having someone

Jefiey Smith and Cathy Bennett are jury
and trial consrrltar~tswith Cathy E. Bell~rett& Associates from Galveston. 7hey
havepunicipated in hundreds ofjrrr), trinls.
Robert Hirschhom is a criminal defe~rseattorney with ofices in gal vest or^.

review that log and list all programs which
had content regarding the topic(s) at issue.
This would include: specials, local
progamming, and public service announcements. Review the local newspaper margue for recent stories. Some high profile
issues which are currently in the media are
murder, re-trials, domestic violence, rape,
child molestation, drugs and DWI. Another
highly volatile issue in Texas is the early
release program and parole. The same
research methodology should he used in
assembling information relating to these issues. Any individual in the advertising,
public relations, the media, or jury work
will tell you, and the court if necessary,
the effect on public opinion of such saturation of information and advertising, both
the obvious and subliminal.
The following are two examples of what
you might be dealing with in a DWI case
br a dmg case in making your present*
tion to the court.

watch programs such as "60 Minutes,"
'Y0/20," "West 57th," HBO's "America

Undercover" or any similar news or
documentary type of programming. You
should also ask if they watch television and
listen to the radio regularly.
Drugs and alcohol are both high profile
issues and have received considerable
media attention even though your particular case has gone unnoticed by the press.
If you stop to think for a few minutes, you
will become acutely aware of how many
times per day you are exposed to anti-drug
or anti-DWI public service announcements. Add to that, the paid commercial
advertising for Care Unit, Intercept and the
various hospital-related treatment progams
and you will find there is probably not one
prospective juror on your panel that has not
been exposed to this "media blitz." You
also need to be collectinz anti-DWI and
anti-drug information which has and is being disseminated in your area by such organizations as the school systems,
In a DWI case, you will be asktreatment programs, churches, M.A.A.D.1
ing questions regarding the prospecS.A.A.D., police department, Sheriffs
tive juror's attitudes about alcohol.
department, etc. This not only gives you
Ms.
,what are your feelings
documentary evidence to support your arguments, but also gives you a valid basis
about people who drink? Has your
for in-depth follow-up questions to
attitude regarding drinking and drivprospective jurors. For instance, if the
ing changed in recent years? Have
local school system mailed a drug inforyou, any member of your family or
mation brochure to parents or has drug
close friends ever donated money to
awareness programs in the schools and the
or been a member of M.A.D.D.,
juror has kids in school, it is the perfect
S.A.D.D. or any other organization
opportunity to ask, "Have you ever partiwhich advocates the changing of the
cipated in the school system's programs or
laws in the state of Texas as they reread the information regarding drug edulate to drinking and driving?
In a drug-related case you will be
cation?"
With organizations like M.A.D.D.,
asking questions such as: What is
your opinion about drugs in society
which are not only informational but activistic, in-depth questioning is critical
today? Do you think that all drugs
are bad? What have you read or
because grounds for cause can possibly be
developed. They openly support and proheard recently about the drug
problem in America?
pose changes in legislation, some of their
members prepare and testify for the state
phases. You can go a long
For both drugs and alcohol, you should at
be asking the jurors if they watch the tele- way toward showing that they do not agree
vision news and readnewspapers regularly. with and accept the law as it is presently
Additionally you should he asking if they written. After a sentencing hearing in

-
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Florida last year, a member of the defendant's family was physically attacked and
the defense team had rocks thrown at them
when leaving the courthouse. These events
were a diiect result of a demonstration organized by M.A.D.D. It should also be
noted this was a DWI manslaughter case
with a 19-year-olddefendant with no priors
and he received a 5 year sentence directly

in accordance with the Florida Sentencing
Guidelines which were in effect.
When you begin your presentation you
should call an expert in jury and trial consultation and attorneys who have had questionnaires accepted and found them to be
a helpful and useful tool in obtaining information from jurors. Have affidavits
ready from a jury and trial consultant and

lawyers to file with the court, should the
court deny your request to present live testimony. Request a bill of exceptions, as
well. You should be prepared with all of
the additional documentation you have
gathered for your arguments, e.g., affidavits from media, advertising or other
experts relevant to the issues at hand plus,

All T C D U new membersfiotn October
16, 1986 to March 31; 1987.

Jim Bumham
6116 N. Central Expressway, #515
Dallas, Texas 75206 (MEM)
(214) 750-6616
ENDORSER: Jan Hemphlll
MEMBERSHIP DATE: November 12, 1986

Gregory L. Donnell
212 East Magnolia
Angletan, Texas 77515 (MEW
(409) 849-3565
ENDORSER. James A. Blackstock
MEMBERSHIP DATE: November 24, I986

Oscar Alvarex
201 S. loth, Suite 5
McAllen, Texas 78501 (MEW
(512) 686-6330
ENDORSER: Knox Jones
MEMBERSHIP DATE: January 12, 1987

~ i n i b e r l e yS. Campbell
1845 N. Precinct Line Rd., Suite 215
Hurst, Texas 76054 (MEM)
(817) 656-2975
ENDORSER: John C. Boston
MEMBERSHIP DATE: Deeember 15, 1986

Albert Minor Daorkin
Five Past Oak Park, Suite 1130
Houston, Texas 77027 (MEW
(713) 552-0300
ENDORSER: Jack B. Zimmermann
MEMBERSHIP DATE. December 5 , 1986

Derst K. @eke) Austin
623 Records Bldg.
Dallas, TX 75202 (MEM)
(214) 749-6976
ENDORSER: John C. Boston
MEMBERSHIP DATE: January 26, 1987

Heetor Anthony Casas
540 South Texas
Mercedes, Texas 78570 (MEM)
(512) 656-3007
ENDORSER: Knox Jones
MEMBERSHIP DATE: December 8, 1986

Ernest R. Eaton Ill
P.O. Box 472906
'exas 75047-2906 M E W
3000
'R: John C. Boston
DATE: January 21, 1987

Joe Weldon Bailey II
5300 Memorial. #I000
n , ~ e x a i 7 7 0 0 7(MEM)
(713) 668-9733
ENDORSER: John C. Boston
MEMBERSHIP DATE: February 2, 1987

Sylvia A. Chavez
1703 N. Big Spring
Midland, Texas 79701 (MEM)
(915) 687-1134
ENDORSER: Jeffrey Hinkley
MEMBERSHIP DATE: March 6, 1987

John AI. Eeonomidy
6100 Bandera, $508
San Antonio, Texas 78238-1601 (MEM)
(512) 377-1070
ENDORSER: J a b C. Boston
MEMBERSHIP DATE: December 22, 1986

Ted Bishop
P.O. Box 445
La Marque, Tcxas 77568 (MEM)
(409) 938-8239
ENDORSER: David P. Walkcr
MEMBERSHIP DATE: March 2 , 1987

Mark A. Clark
267 W. Mill Street
New Braunfels, Texas 78130 (MEMISMF)
(512) 625-7381
ENDORSER: John C. Boston
MEMBERSHIP DATE: November 4, 1986

Frank L. Ehrle
9127 Clayeo Drive
Dallas, Texas 75243 (MEM)
12141 343-9295
ENDORSER: Barry McGee
MEMBERSHIP DATE: March 26, 1987

John Paul Bogran
7103 Marback
San Antonio. Texas 78227 (MEMI
(512) 674-3690
ENDORSER: John C. Boston
MEMBERSHIP DATE: Novembcr 4, I986

Valda CambsJordan
550 Ninth Street
Hempatead, Texas 77445 (MEM)
14091 826-2414
ENDORSER: John C. Boston
MBWBERSHIP DATE: October 17, 1986

Kaye Berkley EUis
P.O. Box 809
Edna, Texas 77957 (MEM)
(512) 782-3695
ENDORSER: John C. Boston
MEMBERSHIP DATE: February 25, 1987

Kevin B. Branham
8866 Gulf Frwy., $250
Houston, Texas 77017 (MEM)
(713) 943-9607
ENDORSER: Gary Trichtcr
MEMBERSHIP DATE: October 31, 1986

Paul A. Comer
1050 InterFirst Tower
F a a Wonh, Texas 76102 (MEM)
(817) 332-5800
ENDORSER: Tim Evans
MEMBERSHIP DATE: March 9, 1987

L.S. Eubanks, Jr.
2021 Cedar Springs
Dallas, Texas 75201 (MEMISUS)
(214) 744-1365
ENDORSER: Stan Brown
MEMBERSHIP DATE: March 19, 1987

Tracey Worley Bright
409 N. Texas
Odessa, Texas 79761 (MEM)
(915) 332-0676
ENDORSER: J.A. "Jim" Bobo
MEMBERSHIP DATE: November 5, 1986

Ronald Ned Dennis
P.O. Box 299
Marshall, Texas 75671 (MEM)
(214) 938-3746
ENDORSER: Weldon Holcamb
MEMBERSHIP DATE: 000bcr 24, 1986

Rnn Feltv
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(806) 765-5713
ENDORSER: Chuck Lanehaa
MEMBERSHIP D A T E February 19, 1987

Janis Flanagan
P.O. Box 2525
Denton, Texas 76202 (MEM)
(817) 566-0051
ENDORSER: Jeff Hinklcv
MEMBERSHIP DATE: &vember 5, 1986

E.R. Dick Fortson
P.O. Box 1926
Sherman, Texas 75090 (MEMISUS)
(214) 892-8689
ENDORSER; Buddy M. Dicken
MEMBERSHIP DATE: January 21, 1987
Charles 0.Ford
10500 Forum Place Dr., #I44
Houston, Texas 77036 (AFF')
(713) 774-1575
ENDORSER: Kent A. Schaffer
MEMBERSHIP DATE: April 25, 1986

R. Trent Gailher
P.O. Box 701068
Houston, Texas 77270-1068 (MEM)
(713) 868-1111
ENDORSER: Jan Wwdard Fax
MEMBERSHIP DATE: November 5, 1986
Ken R. Gordon
6 W A A i m n Freewav
Fort warti, Texas 76117 (MEM)
(817) 831-3561
ENDORSER: Jack V . Stricldand
MEMBERSHIP DAm: February 2, 1987
Charles C. Guidry
Allied Cypress Bank Bldg.
12337 Jones Road. Suile 206

Martin G. Hart
1515 S. Boulder
Tulsa, Oklahoma 74119 (AFF)
(918) 584-3391
ENDORSER: John C. Boston
MEMBERSHIP DATE: October 21, 1986
Dennis W. Hartley
620 South Cascade. #I03
Colorado Springs, Colorado 80903 (AFD
(303) 635-5521
ENDORSER: John C. Boston
MEMBERSHIP DATE: February 5, 1987
Emil W. Haliner
1826 Encino Bend
San Antonio, Texas 78259 (MEM)
(512) 497-4105
ENDORSER; John C. Boston
MEMBERSHIP DATE: March 6, 1987
William T. Hughey
4510 S. Oakland
Dallas, Texas 75215 (MEM)
(214) 428-3791
ENDORSER: Charles Freeman
MEMBERSHIP DATE: October 21, 1986
Phillip H. Jones
913 Newberry
Richardson, Texas 75080 (MEM)
(214) 231-6743
ENDORSER: John C. Boston
MEMBERSHIP DATE: March 16, 1987
Steve A. Kattner
P.O. Box 3464

Dallari L. Landry
16B Philo St.
San Marcas, Texas 78666 (MEM)
(512) 372-4430
ENDORSER: Roben A. Hatcher
MEMBERSHIP DATE: December 8, I986
s G. Lindenmuth
.O. Box 4893
IcAllen, Texas 78502 (MEM)

Sandy E. Livengood
P.O. Box 657
Gilmer, Texas 75644 (MEM)
l 9 l d,. i "
%d?-?Oh1
,-.
.- "---

ENDORSER: Weldon Holcamb
MEMBERSHIP D A l E October 24, 1986

Kelly Loving
2401 InterFirst P l m
las, Texas 75202 (MEM)
(214) 742-1201
EIVDORSER: William T. Hill, Jr.
MEMBERSHIP DATE: November 4. 1986
Brian D. nracLeod
1010 West MLK Blvd.
Austin, Texas 78701 (MEM)
(5 12) 474-1732
ENDORSER: John C. Boston
MEMBERSHIP DATE: October 27, 1986
Greg Merkle
1407 9th Street
Wichita Falls. Texas 76301 (MEM)
(817) 761-2551
ENDORSER: Stan Brawn
MEMBERSHIP DATE: March 20, 1987

~ e n Haas
e
P.O. Box 2377
Corpus Christi, Texas 78403 (MEM)
(5121 887-7500

Terrence W. Kirk
1504 West Avenue
Austin, Texas 78701 (MEM)
(512) 474-4892
ENDORSER:Joseph A. Turner
MEMBERSHIP DATE: November 7, 1986

Melinda A. Mills
1233 W. Loop South, Ste. 1017
Houston, Texas 77027 (MEW
(713) 462-2783
ENDORSER: John C. Boslon
MEMBERSHIP DATE: October 22, 1986

\Vm. E. Hall, Jr.

Lonnie Ray Knowles
440 Louisiana, Suite 20
Houston, Texas 7 7 W (MEM)
(713) 224-8666
ENDORSER: Kent A. Schaffer
MEMBERSHIP DATE October 3 1, 1986

Tyronne Mancriffe
14502 Merry Meadow
Houston, Texas 77049 [MBM)
(713) 458-9004
ENDORSER: John C. Boston
MEMBERSHIP DATE: December 8, 1986

2121 Timber Lane
Canroe. Texas 77301 (MEM)
(409) 756-8181
ENDORSER: Jerald D. Crow
MEMBERSHIP DATE: March 23, 1987

. ....

Alexander Hamilton
2404 South Voss Rd., #C112
Houston, Texas 77057 (SDM)
(713) 782-6869
ENDORSER: Kent Alan Schaffer
MEMBERSHIP DATE: March 6, 1987

701 Commerce St., #300
Dallas, Texas 75202 (MEM)
(214) 522-0000
ENDORSER: John C. Boston
AEWBERSHIP DATE: January 12, 1987

Ronald Kent Morgan
801 E. Main, #C
Allen, Texas 75002 (MEM)
(214) 727-4641
ENDORSER: George Roland
MEMBERSHIP DATE: March

John A. Haring
2414 N. Akard, Suite 700
Dallas, Texas 75201 (MEM)
(214) 824-0381
ENDORSER: John C. Boston
MEMBERSHIP DATE: December 8. 1986

Frank Kurzawa
1208 West Avenue
Austin, Texas 78701 (MEM)
(512) 474-2315
ENDORSER: Jeffrey Hinkley
ME,MBERSHIP DATE: March 6. 1987

1701 N. Big ~ p &
Midland, Texas 79701 (MEM)
(915) 683-2703
ENDORSER: Jeffrey Hinklcy
MEMBERSHIP DATE: February 23, 1987

Rill K.m,
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Wendell A. Odom, Jr.
3401 Louis~ana,Suite 270
Houston, Texas 77W2 (MEM)
(713) 529-1555
ENDORSER: Kent A. Schaffer
MEMBERSHIP DATE: October 31, 1986

Howard M. Rosenstein
129 Otam Street
Arlington, Texas 76010 (MEM)
(214) 942-1144
ENDORSER: Robert C. Hinton, Ir.
MEMBERSHIP DATE.. January 26, 1987

Gary AUDn Taylor
1515 13th Street
LubbocL, Texas 79401 (MEW
(806) 765-5713
ENDORSER: Chuck Lanehw
MEMBERYHIP DATE: Pebmuary 19, 1987

Derrin Keith Orsburn
601 Fmt St. Bank Bldg.
Denton, Texas 76201 (MEM)
(817) 383-4090
ENDORSER: Jeff Hinkley
MEMBERSHIP DATE: October 21, 1986

Thomas L,G.Ross
2601 Scott Ave., Suite 218
Fort Wonh, Texas 76103 (MEM)
(817) 534-2344
ENDORSER: John C. Boston
MEMBERSHIP DATE: November 24, 1986

DBlfd1d Todd
1016 N. Bishop
Dallas. Texas 75208 (MEM)
(2141 948.871 I
&&RSER:
Kerry FrtzGerald
MEMBERSHTP DATE: March 17, 1987

Jeff L. Pierce
I4904 Gables Coutl, Suite 102
Plano, Texas 75075 (MEM)
(214) 423-0331
ENDORSER: ~ o h nC. BOSWI
MEMBERSHIP D A W February 12, I987

Marisela Saldana
809 S. Port Avenue
Corpus Christi, Teaas 78404 (MEM)
(512) 883-8631
ENDORSER: Jeff Hmklev
MEMBERSHIP DATE: ~ovember4, 1986

Richard Trevathan
2134 Richmond
Houston, Texas 77098 (MEM)
(713) 520-7993
ENDORSER: I. Gary Triehter
MEMBERSHIP DATE: February 23, 1987

5757 Manel, B-9
Dallas, Texas 75006 M E W
(214) 827-2535
ENDDRSER: Bradley K. Lollar
MEMBERSHIP D A m March 20, 1987

Walter J. Scott
6826 Dclmets. Dr.
Dallas, Texas 7524%(MEW
(214) 742-1007
ENDaRSER: Dain P. Whitworth
MEMBERSHIP DATE: March 26,1987

Dennis H. Sagebiel
309 N. Austin St.
Seguin, Texas 78155 (MEM)
(512) 379-1487
ENDORSER: Charles D. Buttg
MEMBERSHIP DATE: April 1, 1987

Walter Spars. .lr.
P.O. Box 606 Mt Vernon, Texas 75457 (MEM)
(214) 588-2777
ENDORSER: John W. Akrandq
MEMBERSHIP DATE: October 21. 1986

Ava Ganem Vaaque
P.O. Box 1367
V~ctoria,Texas 77902 (MEM)
(512) 5750571
ENDORSER: John C. Boston
MEMBERSHIP DATE October 24, I986

hlary E. Pracht
115 West 2nd. Suite 202

Lawrence J. Praeger
1 Tunle Creek ViUage, #300
Dallas, Texas 75219 (MEW
(2141 521-U390
~VDORSER:Vincent Perini
MEMBERSHIP DATE: Jaanuary 26, 1987

Me1 W. Shelander
245 N. Fourth

Richard C. Ptice
409 Sindare Bldg.
Fan Worth. Texas 76102 (MEMIRN)
(817) 338-4633
ENDORSER: Charles Freeman
MEMBERSHIP DATE: Oclober 27, 1986

David R. Siversten
P.O. Bnx 36893
Houston, Texas 77236 (MEW
17131 224-20(10
~ND'ORSER: chades D. ~ u t t s
MEMBERSHIP DATE: November 7, 1986

E.A. Villameal, Jr.

Gary L Richardson
9525 E. 51~1,#
Tulsa, Oklahoma 74145 LMEM)

N.R. "Steveu Stwenson
111 8. Houston Smei
Oranbury. Texas 76048 (MEW
(817) 573-2496
ENDORSER: Jeff Hmkley
MEMBERSHIP DATE: October 27, 1986

A. Meodoza Waterhouse
P,O. BOX 4423
A U ~ Texas
R
78765 (MEM)
f5lU 499-8laO
~NL~RSER
Robert
:
F. Flanagan
MEMBERSHIP DA7E: November 4, 1986

Elaine D. Stovall

ENDORSER.
MEMBERSHP DA7E. January 9, 1987
Hal R. Ridlcy

T~L

~ar&,
78040 (MEM)
(512) 722-6663
ENDDRSER: Knox Jones
MEMBERSHP DATE January 21, 1987
420 West Universilv

Huntsville, Texas 77340 (MEM)
(409) 295-3738
ENDORSER: John C. Bosfon
MEMBERSHIP DATE: March IS, 1987

Navasota, Texas 77868 (MEM)
!4W 825-3776
ENDORSER: Jeffrey Htnkley
MEMBERSHIP DATE: March 5, 1987

Brian W. Wiee
M I N. Past Oak, n 0 0
Houston, Texas 77056-3203 (MEAT)
(713) 688-2266
ENDORSER: Kml Alan Schzffer
MEMBERSHIP DATE: March 7, 1987

New Braunfels. Texas 78130 (MEMISUS)
(512) 625-3443
ENDORSER. John C. Boston
MEMBERSHIP DATE: November 4, 1986

Robert R. Swafford
1204 Nueces
instin, Texas 78701 MEM)
512) 3200591
ENDDRSGR: John C. Boston
UEMBERSHIP DATE: January 14, 1987

Doran G. Williams
Box 427
Elgin, Texas 78621 (MEM)
(512) 285-2017
EXDORSER Arl Keinarth
M6MBERSHIP DATE. D e o d e r 30. 1986

-
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and Around Texas
by John Boston

Die Criminal Defense Lawyers Project

I

I

This month's column is devoted to the
CDLP, TCDLA's continuing legal education program. So if you've ever wondered
why we have two sets of initials, read on.
The best continuing education news for
TCDLA members and the Criminal
Defense Lawyers Project is that funding
for the Project will be approved for fiscal
year 1988, i.e. September 1,1987 through
August 31, 1988. The Project is due to
receive $153,906 in grant funds over the
grant year and the planned program income (course tuition and practice materials sales) is $113,450. With these funds
CDLP will conduct twelve CLE courses,
complete publications for distribution at its
courses and produce additional materials
for sale to lawyers as well as pay its share
of the costs of running the home office of
TCDLMCDLP. This fundiug is the same
as that of FY 87, and it comes from the
Criminal Justice Division of the Governor's Office funded as one of several continuing state-wide grants.
The Project has been in existence for
fifteen years and has had over 11,000
registrations at more than 170 seminars,
institutes and courses. Obviously many of
the same lawyers have registered for
CDLP courses on several occasions, but
still that is a lot of CLE when you think
about it. CDLP's purpose is to produce inexpensive CLE and practice materials for
criminal defense lawyers, especially those
who are willing to accept appointments to
represent indigent citizens accused of
crime. For those lawyers who do take
court appointments and need financial assistance to attend CLE programs, CDLP
offers ten scholarships at each of its programs. Scholarships include course niaterials, tuition, $70.00 per diem plus coach
class air fare or mileage to and from the
course site. The requirements for a
scholarship are a letter from a sitting or
senior judge in Texas, state or federal; not
on state or federal payroll and an agree-

ment by the recipient to accept appointments when selected by a judge to do so.
Over the fifteen year life of the Project
there has been some eight executive directors, but the individuals who have done the
most to keep the Project going over the
years have been current chairmen of the
CDLP Executive Committee, Scrappy
Holmes; Judge Bob Jones, vice-chairman
of the Executive Committee and Weldon
HoIcomb, former chairman of the Executive Committee, all three of whom are
past-presidents of TCDLA, and the current
CDLP Executive Committee, consisting of
the aforementioned three plus Charles
Butts, president of TCDLA, Knox Jones,
past-president of TCDLA, Bobby
Yzaguirre, director, TCDLA; Tim
Evans, 2nd vice president, TCDLA;
Kerry FitzGerald, director, TCDLA and
editor of the Voice; Dain Whitworth,
director, TCDLA and CDLP financial
officer. This writer is executive director.
There are many others, too numerous to
mention due to space limitations, who have
contributed to the continued success of the
Project. Their names appear regularly on
CDLP course announcements, as authors
of course materials and articles in the Voice
and elsewhere; but among theunsung supporters of the Project are, for the past two
years, Lillian Summarell, Project Administrative Assistant; for this past year,
Rider Scott, General Counsel and Director of the Governor's Criminal Justice Division, who approves the CJD grants; for
the past several years, Ken Carter, accountant for CJD and Bobby Riggs,
CDLP grant manager at CJD, whose
guidance and support of CDLP staff have
been invaluable.
Although those of us in Texas criminal
defense practice in general and TCDLA in
particular, tend to take CDLP for granted,
this writer had the opportunity to attend a
National Associat~onof Criminal Defense
Lawyers workshop for defense bar state
and local associations in November, 1986,
and there it became evident that our par-

ticular funding was unusual if not sui
generis. The criminal defense bar in Texas
has much to be concerned about, from the
U.S. Supreme Court to the Texas Legislature to the local speed trap, but one area
in which we can be justly proud is Texas's
continuing legal education program and the
CDLP in particular.
If you have questions, comments or suggestions concerning any aspect of CDLP
programs, scholarships, publications, new
courses or any area of interest to the continuing legal education of criminal defense
lawyers, please write or call the home
office: CDLP, M X ) W. 13th Street, Austin,
Texas 78701, area code (512) 478-7994.
TCDLA
The Association has scheduled a Homicide Seminar for September 17-18 at the
South Texas College of Law in Houston.
It is designed to raise funds for TCDLA
programs, and the line-up and materials
will be excellent. Brochures were mailed
on August 12, but if you didn't receive one,
caU the home office for details: (512)
478-2514. Plan to attend the seminar and
the social on Friday immediately after the
seminar.

Mern bership
As you read this try to think of a lawyer
you know who practices criminal defense,
but is not now a member of TCDLA, and
the next opportunity, right now if possible, take a recent copy of the Voice (there
is a membership application on the back
cover), go visit him or her personally and
use those lawyer-like skills you acquired
over the yc;irs and in law sci~ooland sign
that lawyer to thc hottom line. Hclshe who
joins now will have paid-up membership
through December 31, 1988. Remember,
every member get a member. Thank you
for your continued support.
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Appellate Developments:
The Motion for New Trial
Rule 30 substantially tracts former Asticle 40.03 C.C.P., as to the d e f ~ t i o nof
a 'hew trial" and as to the grounds for a
new trial. Except in certain limited sitoations (jury misconduct; newly discovered
evidence; the overruling of a motion for
continuance based on the absence of a witness; and matters not otherwise appearing
in the record), a Motion for New Trial is
not a requisite to presenting a point of error
on appeal.
Having said that it is not a requirement
for perfecting an appeal in most situations,
I will hasten to add that I believe a Motion
for New Trial should be fded in every
case.
Following this article is a copy of the
Schedule of State Appellate Steps. The
scheduleclearly shows that defense counsel gains additional time as to two important events if a Motion for New Trial is
filed.
State of Texas v.
Judge Presiding
Court Reporter
Address:
Phone:
Punrshment:

Jail

First, Notice of Appeal, the Motion for
Free Statement of Facts and Affidavit in
Support of The Motion, the Designation
of Transcript and The Designation of Evidence may be fded within 90 days of sentencing, not within 30 days of sentencing.
Second, the Transcript and Statement of
Facts may be filed in the appropriate Court
of Appeals within 100 days of sentencing,
not within 60 days of sentencing.
Thus, in view of the press of business
involving everyone concerned with the appellate process, the defendant gains, the
defense counsel gains and the court reporter has a longer period of time to deliver
the Statement of Facts.
If the defendant is in doubt as to the advisability of appealing, the Motion for New
Trial may challenge the sufficiency of the
evidenceto support the Judgment of Conviction. In this way, if the motion were
granted, a Judgment of Acquittal would be

District Court #
Court of Appeals #
Court of Crim. Appeals # Trial Attorney
Appeal Attorney
TDC
Appeal Bond -

SCHEDULE OF STATE APPELLATE STEPS
APPELLATE

smut

BVEM

DATS

-

A. Date of SentencineISusoension
of Sentence
B. Motion for New Trial
R3 WCl)
C. Amended Motion for New Trial
R31(@(2)
D. Motion in Arrest of Judgment
R34(a)
E. State's Controvertha Motion
(to Defs Motion fo; New Tnal)
R31(b)
F. Presentment of Motion for New
Trial-General rule R31(c);
Within trial ct:s discretion
R31(c)
G. Motion for New Trial
Overruled as Matter of Law
R31(c)(l) and (3)

DATE

nus urwr~olimm

A+30

A+30

B+-

BIC+IO
A+75
A+75
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in order. There are situations in which the
defendant may face a real quandry. For instance, in an aggravated robbery case if the
defendant received probation or a small
prison term, the risk may be considerable
if a retrial were ordered.
In most cases, the Motion for New Trial
is filed and forgotten about until the time
limits for doing the next steps come due.
However, if the motion requires a hearing,
defense counsel must present the motion
to the trial court within ten days of the filing of the Motion for New Trial, at which
time the hearing should at least begin. If
the hearing is continued to a later date,
there is no problem assuming that the hearing on the Motion for New Trial is concluded within 75 days from the date of
sentencing.
A sample Motion for New Trial is attached as Exhibit 2.

H. Notice of Appeal
If no MNT filed R41@)(1)
If MNT filed R41@)(1)
Extension to file NIA
I. Motion for Free Statement of
Facts and Affidavit R53@
If No MNT
If MNT filed
1. Designation of Transcript
R5W
If no MNT
If MNT filed
K. Designation of Evidence
R53(al
MNT
1f I%
If MNT filed
L. Duty of Clerk of Trial Court
to file transcrivt h
court of A~&IS:
If No MNT fded R54balso R51c
If MNT filed R54balso R51c
Extensions of Time R54c
M. Appellant's Duty to File
Statement of Facts w1Clerk of
Court of Appeals,
If no MNT filed R54@)
If MNT filed R54@)

A+30
A+90
H+15
A+30
A+90
A+30
A+90
A+30
A+90

A+60
A+100
L+ 15

A+60
A+ 100

Extensions of Time R54(c)
..
(see
also 53(a) and 73(i))
N. Amendment of Record:
Pre-submission to Court of Ap.
See R55(a) & (b)
atlafter subn~ission
See R55(a) & (c)
0. Formal Bill of Exception,
if no MNT filed R52(c)(l1)
if MNT tiled RSZ(c)(ll)
P. Ap~ellant'sBrief due R74(k)
tensions R74(n)
Amended Brief R74(o)
Supplemental Brief R74(o)
Q. Appellant's Request for Oral
Argument R75(f)
R. State's Brief Due
Extensions R74(n)
S . Oral Argument
T. Decision of Court of Appeals
U. Motion for Rehearing RlOO
V. Motion for Rehear. Overruled
W. Appellant's Petition for Dlscrctionary Review-filed i n CIA,
if no Mo.Rehear. filed R202(b)
if Mo.Rehear. filed R202(b)
X. Order Granting PDR
Y. Appellant's Brief R203(a)
2. State's Brief R203(b)
AA Clerk's Notification re.
Oral Argument
BB Appellant's Request for
Oral Argument R220
CC Oral Argument
DD Opinion of Court of Crim.
Appeals
EE Motion for Rehearing R230

evidence extraneous offenses not material to any contested issue in this cause.

M+15

-

m.
That the State committed reversible error i.e. Batson error
in striking three negroes from the jury panel.
IV .
That the Court committed error in overruling the Defendant's
Motion for Continuance based upon a conflict of interest between defense counsel and the Defendant.
WHEREFORE, PREMISES CONSIDERED, the Defendant
respectfully prays that this Honorable Court will grant this the
Defendant's Motion for New Trial in each of the above styled
and numbered causes.

A+60
A+90 L/M+30

P
Respectfully submitted,
P+25
DEFENSE COUNSEL
T+15

CERTIFICATE OF SERVICE
-

I hereby certify that a true and correct copy of the foregoing
Defendant's Motion for New Trial has been mailed, postage
prepaid, to the office of the District Attorney for
County, ,
Texas 75840 on this the 18th day of
June, 1987.

T+30
V+30
X+30
Y +30

DEFENSE COUNSEL

>

Jury Selection

AA+30
--

DD+lS

Cau* No. 85-0U-CR
Csurp No. 85-024-CR
THE STATE OF TEXAS
YS.
JOHN DOE

IS TIIE -JUDICIAL

! DISTRICT COURT OF
! FREESTOAT COURTY, TEXAS

TO THE HONORABLE JUDGE O F SAID COURT:
COMES NOW, the Defendant in the above styled and numbered cause, and moves the Court to grant a new trial in each
of these cases and in support thereof shows:
I.
That the evidence is insufficient to support a judgment of conviction in the above styled and numbered cause<.
11.
That the State committed reversible error in introducing into

conrtnmdfron pa@

38

the programming sche+les, brochures, newspaper articles and other documentary evidence to support your
presentation. In cases with extremely sensitive issues
like child molestation and other sexual offenses, protecting the privacy of the prospective juror via the questionnaire should be included in your presentation.
Good luck-ask for a questionnaire in your next trial.
With appropriate motions, arguments, testimony and
presentation, you'll hopefully get one granted.
Please send content areas you would like us to discuss
in future columns to our new Galveston, Texas address:
Voice Jury Selection
% Cathy Bennett & Associates, Inc.
2215 Avenue L
Galveston, Texas 77550
(409) 763-0700
or
Voice Jury Selection
% Robert B. Hirschhorn
2215 Avenue L
Galveston, Texas 77550
(409) 763-0100--

I

,
;
,
I

1
1

I

1I
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Mail lo.
Texas Criminal Defense Lawyers Association
600 West 13th Street
Auslin,Texw 78701
(512) 478-2514

L--,,,---,,,,,,,,,-----------------J

The monthly Voice for the DcJense magazine.
The'Signiticant Decismns Repoe" of important cases detided by the Texas Court of
Criminal Appeals and the Federal Courts.
TCDLA Membership Directory-referrals to and from Criminal Defense Lawyers in
over IM) Texas cities.
Outstanding educationalprogram-feahlring reeagnized experts on practical aspects
of defense cases. TCDLA and the State Bar annually present many seminarsand courses
m all pans of the state.
Avallabilily of Lawyers Assistance Committee, a ready source of information and assistance to members, and the Amicus Curiae Committee.
The Anamey General's CrimePrevention Newsletter. Summaries of latest Texas Court
of Criminal Appeals cases available to private practitioners only t h u g h TCDLA's
group subscription, included in dues.
Organizational voice lhrough which erimmal defense lawyen can formulate and express theupsitlon on legislation, murtreform, 6portant dcfeme casffthrou&4mieus
Currae activity.
Discounts and free offenngs for pubhcalionx of interest to cr~mtnaldefense lawyers.
Messenger service in the Capitol area
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ENDORSEMENT
I, a member of TCDLA, believe this applicant to be a
person of professional competency, integrity, and
good moral characler. The appliant is actively engaged in the defense of criminal cases.

I

I

Have you ever been disbarred or disciplined by any
bar association, or are you the subject of disciplinary
action now pending?
Date

.in this state already belong to the Texas Criminal Defense
Lawyers Association. We believe we have now t h e best Criminal Defense Bar in t h e United States. We maintain that level
of excellence b y continuously seeking o u t new minds, new
energies. Therefore w e want YOU. .if yourlegal and personal
philosophies are compatible with o u r purposesandobjectives:
0 To provide an appropriate state organization representing those
lawyers who are actively engaged in the defense of criminal cases.
To protect and insure by rule of law those individual rightsguaranteed by the Texas and Federal Constitutions in criminal cases.
To resist proposed legislation or rules which would curtail such rights
and to promote sound alternatives.
To promote educational activities to improve the skills and knowledge of lawyers engaged in the defense of criminal cases.
To improve the judicial system and to urge the selectionandappointment to the bench of well-qualified and experienced lawyers.
s To improve the correctional system and to seek more effective
rehabilitation opportunities for those convicted of crimes.
0 To promote constant improvement in the administration of criminal
justice.
ADVANTAGES FOR TCDLA MEMBERS
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ELIGIBILITY AND DUES
Eftacliva: April 19. 1986
Voluntary Sustaining Due6 (VS). ...............$3130.00
Sustaining Dues (SUS] ....................... 200.00
Due8 for members In the firm of
a sustaining member (SMF).................
50.00
Members admitled to practice: (MEM)
2 years or less.. ........................ 50.00
2-5 years.. ............................. 100.00
5 or more years.. ....................... 150.00
AUiIiate: Persons in careers which contribute to defense of
crimnal cases. e.g , law prde~sors,are sllgible for 8iIv
late membemhip upon approval 01 tho applica:on and
reuaipt of the annual dues.
Affiliate Dues (AFF) ......................
50.00
Studenis: Those regularly enrolled In a law schwl in
Texas are eligible for sludent membership.
Student Dues (SDM). ..................... m.00
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