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President's Report
Let's Talk About "Reasonable Doubt" and New Orleans
There is no reasonable doubt about the
fact that our mid-winter trip and seminar
in New Orleans will be worth the price of
admission. We are planning a great seminar from 9 ti1 noon, Thursday and Priday,
Febmary 25 and 26. Festivities commence
with a social hour from 6 to 7 P.M.,
Wednesday, the 24th at the Fairmont
Hotel, the home of the world famous
"Blue Room." The Executive Committee
meets late Friday afternoon; the Board
Saturday morning. We want ALL OF
OUR MEMBERS to attend and enjoy the
mix and mingling, NOT just the Board. It
is just plain hard to excite the general
membership of most organizationsbut we
want this to be an outstanding exception
so, mark your calendars rtowfor February
24 through 27, and watch for more
information.
I have been asked about the Nominating
Committee. Although all have not yet been
confirmed, there is M reasonable doubt
that former President Charles M.
McDonald, father of our T.C.D.L.A.
headquarters, is Chairman. The comniittee meets Saturday, January 9, 1988,
therefore, those of you who wish to be considered for the Board of Directors, Officers' list and/or any other active position,
please drop your President, your Executive
Director or Chairman McDonald a note.
His address is: P. 0. Box 1672, Waco,
Texas 76703.
Now, what about that elusive phrase
"Beyond a reasonable doubt." What is it?
flow can we use it effectively in thc trial
of a criminal case'? Il~~ncfullv
this discussion will be of help to our law students and
younger lawyer members; perhaps even of
interest to our other readers.
Through the years your President has
experimented with all sorts of ideas trying
to figure out some practical way to implant
meaning and understanding into jurors'
minds on this subject. Let me pass on for
your consideration one procedure or tactic that has worked amazingly well (in
many instances) for this "Criminal

.

Lawyer." It goes like this . .
Begin by examining and comparing the
indictment or information with the applicable offense in the Penal Code, and jot
down all of theessential elements the State
must prove to the satisfaction of the Jury
beyond a reasonable doubt. For example,
some in a murder case might be 1) name
of the deceased; 2) venue. date, etc.; 3)
manner and means or the cause of death;
4) who did the killing, and so on. Suppose
in a particular case that the cause of death
is by gunshot but the question of whether
or not it was your client who did the
shooting is the important issue. Unfortunately, your client has no alibi other tban
he was home with his wife asleep.
Suppose the D.A. has bullets taken from
a wall in the fatal apartment plus a bullet
taken from the body of the deceased who
was found dead on the ground outside, but
the prosecution does not have the murder
weapon. Several witnesses claim they saw
your client in the apartment arguing with
the deceased; that they saw him point his
hand holding what looked like a pistol at
the deceased and heard two shots; that the
deceased ran down the stairs; they saw
your client run to the head of the stairs and
heard another shot as the deceased ran outside. They also have a buUet taken from
the wall where the stairs reached the final
landing. What do you do? Especially, what
do you do where your client has a prior
conviction for a homicide that is not too
remote and dare not testify?
After your discovery and analysis of the
evidence, the indictment or information,
and all other relevant factors, you nlust
work out a jury charge, a charge that you
believe the TriaI Court will give when all
of the evidence is in. Use that anticipated
charge as a roadmap for your voir dire.
Use it to guide you through your opening
statement if you choose to make one (in
this fact situation you might not want to
make one). Throughout your cross-examination and your direct examination (unless
you rest with the State as was done in this
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particular case) and throughout the trial
keep in mind the charge and where and
how you will cement reasonable doubt in
the mind of the Jury. Then, when you
come to the time for Jury argument, remind the Jury of the gaps in the promised
proof made by theD.A. in his or her opening statement; remind them of your voir
dire and what you told them about
reasonable doubl; remind them finally of
that inescapable hole in the State's
evidence where they cannot help but have
a very real reasonable doubt; that they
must, therefore, find your client not guilty.
"This sounds too simple," you say. Let
us gofirflzer. During voir dire look two
or three jurors alternately straight in the
eye, saying something like, "You sir (or
Ma'm) will not be given any definition of
reasonable doubt by His (or Her) Honor,
therefore, you must draw upon your own
practical understanding and your own experience as to its meaning. I suggest that
you might consider a reasonable doubt to
he that sort of doubt that would cause you
to stop and ponder very carefully, topause
and consider, if you will, an important
decision in your life before saying, 'yes'
or 'no'. If as you sit there now, yourmind
is somewhat like a pendulum swinging
back and forth asking, 'Did he do it?' or
'Maybe he really didn't.', then, I submit
you have a reasonabledoubt and must say
by your verdict, 'Not guilty.' " Tell the
jurors as a body that the State must prove
beyond a reasonable doubt each and every
element of the indictment or information.
In other words, if there are, say, six essen-
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tial elements and the State proves to their
satisfaction five of those but fails on the
sixth then, they must say by their verdict,
'Not guilty' because there is no such thing
as 516th~guilty. It is either all or nothing.
Having conditioned the mind of the jury
about the essential elements of the indictment and planted in their thinking some
definitions, guide the trial on through the
anticipated charge and the weak elements
in the State's case so that when you come
to your jury argument you will have built
in the mind of the jury a question on the
element you are counting on the State to
fail to prove.
In our fact situation, the State did not
have the murder weapon but they did have
the bullets mentioned. The prosecutor and
the police apparently got confused as to
ballistics, for they failed to put into
evidence that the bullets from the wall and
from the body came from the same gun
regardless of where that gun might then
ha& been at the time of trial. &hough
they had eyewitnesses who claimed they
saw the defendant engage in the conduct
above described, for some reason it failed
to dawn on them that if they showed the
jury by ballistics that the same weapon
fired the bullets, then that coupled with the
eyewitness' testimony, plus the failure of

the defendant to take the stand in his own
defense (despite the naive instruction not
to consider that failure for any purpose) all
of that would have convicted the defendant. However, they did not put on that
proof.
Obviously, injury argument the thing to
hammer on would be to question just why
they did not bring forth that proof. "Why
didn't they let you hear from their gun expert that the gun that fired the fatal bullet
also fired the bullets taken from the wall?
I will tell you why and you can conclude
from their failure to bring that evidence to
you that they did not nrutch. How can you
say that my client fired that fatal shot? You
cannot, and you must have a very real
doubt ih your mind, a question asking,
'Why?'. That, Ladies and Gentlemen, is
a reasonable doubt. Your verdict can be
nothing other than not guilty."-and
it
was.
In conclusion let us summarize:
I) Compare the indictment or information with the applicable Penal Code
provision and list the essential elements;
2) Find out the facts and prepare an anticipated charge;
3) Ascertain the weak areas in the
State's case and use the charge as a

roadmap for voir dire, trial and
argument;
4) Always write down every word of
the State's opening statement and
track it during the trial;
5) Hang your hat on the State's failure
to prove or the weak proof of an
essential element and structure your
argument accordingly;
6) Remind the jury throughout voir dire
and your argument of what reasonable doubt means; where it exists in
your case; and emphasize that "each
and every element of the indictment
or information requires proof beyond
a reasonable doubt";
7) Experiment with these principles and
create your own ideas and system in
this area of reasonable doubt.
I hope to see you at our Board meeting
in Austin at the Radisson Hotel on
December 1lth and 12th. We have a reception Friday night (the 11th). All rnenrbek
are not only welconle bnt we especiall~invite yoii to attend. After that we will see
you in New Orleans!

New Publications
by Don Adams
Texas Tech Law Review

Smith.
Wl~enPublic Defenders Have Cor~flcts
The Permissible Scol~eof Texas Auto- of Interest, by Mary Broderick and Peter
mobile Invento~ySearches in i%e AJ?er- Cohen.
Legal Ethics-Deception as Part of
math of Colorado v. Bertine: A TaIis~nnn
is Created, by Gerald S. Reamey, Michael Prosecutorin1 Investigations, by James B.
H. Bassett and John A. Molchan.
Haddad.
Texas Allo~vsSrrccessive Proseciitions of
Defense Senlices for t l ~ ePoor, by John
a Defendant for the Same Statuto~gViola- B. &ango.
ti011 Occurring in the Same Criminal
Grand Jtirg Practice-Testir~~onial
Transaction: Ex parte Ratlnnell, by Waiver of the Fifflr An~endmentPrivileae.
" .
Catherine L. Bennett.
by ~ a c o A.
b stein.
How to Play to t11e Jury Yorr Select In
T71eRoad from Scottsboro, by Jouathan
Comnplex and Other Cases, by Jane Good- E. Gradess.
man and Elizabeth F. Loftus.
l71e Fine Art of Plea Bargaining, by
nze Undermining of Civil Rico, by Sevmour Glanzer and Paul R. Taskier.
b o We Need a Parent-Cl~ildPrivilege?
Michael Goldsmith and Todd Maynes.
Moking Sense of the Bail Reform Act, by Yes, by Wendy M. Watts
Judy Clarke.
No, by David A. Schlueter.
Forgotten in the Corirts, by Patricia A.
How Can We Help the Victim Withorit
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Hurting the Defendant, by Deborah P.
Kelly.
WIfy I Defend Guilty Clients, by Barry
Winston.
J~n~enileJtisrice-Handling Jrivenile
Co~rfessions,by Robert E. Shepherd, Jr.
and Adrienne Volenik.

Criminal Procediire: Arrest, Search,
and Co~~fessions.by S. Michael
MCCOIIOC~.
C~in~irrnl
Procedior: Pretriril, by Roben
Udashen.
Crinrirml Procedure: Trial and Apperil,
by Ronald L. Goranson.
Criminal Lnw, by Warren Burnett and
h r r y Zinn.

Editor's Column
A Little Bit of Humor
A unique invocation of the Tenth Commandment occurred recently in a trial in
Frio County. John Wilson Rowland of San
Antonio was kind enough to send me a
Xerox of several pages of a statement of
facts in a case currently on appeal. The
defendant was convicted of murder. During the trial apparently a witness became
nervous and began hesitating in his
answers. The witness had previously been
advised by the court of his Fifth Amendment right not to incriminate himself. At
one juncture the following exchange took
place:
Q. You're telling this court and this
jury under oath that you don't
remember what happened after
you went to the peanut plant there
in Diltey?
A. I don't remember what happened?
Q. When was the first time that you
were aware that somebody had
been killed there?
A. Two days later, I guess.
Q. Did you know who had been
killed?
A. No, sir, I didn't know nobody that
was there, I didn't know anybody.
I heard somebody say something
about these guys are from San
Antonio.
Q. Did you go to R
M
's house about 2:00
o'clock in the morning with
A
G
, Mand A
?
A. No, I don't remember.
Q. Are you saying you did not, orjust
saying yon don't remember.
A. I don't remember.
Q. Did yon leave from the peanut
place with L,
G,M
and L?
A. I refuse to answer that questron.
THE COURT: On what
basis?
T H E WITNESS: The
Tenth Commandment, what is
that?

...

THE COURT: The Fifth
Amendment?
THE WITNESS: Yes sir.
THE COURT: All right,
Counsel, approach the bench.
THERE MAY STILL BE HOPE FOR
DONALD FRANKLIN, ON DEATH
ROW

Kerry P.FitzGerald

At a recent Board of Directors Meeting
of TCDLA, I learned from Mark Stevens
that he, George Charmen, Allen Cazier
and Clarence Williams were representing
The specific issues requested in the
Donald Gene Franklin before the United
State Supreme Court. That court granted Franklin case were:
Certiorari inFranklin v. Lyrough, Number 1. "You are instructed that any evidence
87-5546, in the words of Mr. Stevens, "to
which, in your opinion, mitigates
against the imposition of the Death
determine whether the trial court erred in
refusing five specially requested jury inPenalty, including any aspect of the
structions regarding the effect of mitigating
Defendant's character or record, and
any of the circumstances of the comevidence at the punishment phase of a
capitol murder trial. "
mission of the offense which have been
admitted in evidence before you, may
Mr. Stevens noted that the Texas Court
he sufficient to cause you to have a
of Criminal Appeals and the United States
reasonable douht as to whether or not
COUIY
of Appeals for the Fifth Circuit have
the true answer to any of the Special
consistently held that these instructions are
Issues is 'Yes'; and in the event such
not required. Johnson v. State, 691
evidence does so cause you to have
S.W.2d 619,626 (Tex.Crim.App. 1984);
Esquivel v. McCotter, 777 F.2d 956 (5th
such a reasonable douht, you should
answer the Issue 'No'.
Cir. 1985). By granting certiorari, the
Supreme Court apparently intends to 2. You are instructed that, in order to
answer any of the Special Issues 'yes',
decide this issue, which, according to Mr.
the Jury must believe unanimously,
Stevens, "is also clearly potentially
beyond a reasonable douht, that the true
beneficial to all capital appellants or habeas
answer to the Issue is 'Yes'. In order
petitioners who have already specifically
to answer any Issue 'No', however, it
and timely requested the mitigation charges
is only necessary that ten of the jurors
at trial."
believe that the correct answer iS 'No'.
Mr. Stevens, however, also added that
An answer of 'No' may be given to any
it might be beneficial even if no such
of the Issues if:
charges were requested. He based that
1. at least ten (10) jurors have a
observation on, anlong other things,
reasonable doubt as to whether or
C~masv. State, 641 S.W.2d 558, 563
not the correct answer should he
(Tex Crim.App. 1982), acase in which the
'Yes'; or
court excused the failure to make a contemporaneous Adams v. Texas objection
2. if at least ten (10) jurors find that
mitigating factors against the imsince at the time of trial this defect of conposition of the Death Penalty exist,
stitutional magnitude had not been estabeither in regard to any aspect of the
lished.
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Defendant's character or ircord, or
in regard to any of the circumstances of the commission of the offense which have been admitted in
evidence before you; or
3. if evidence of any such mitigating
factors causes at least ten (10) jurors
to have a reasonable doubt as to
whether the true answer to the
Issues is Yes'.
3. You are instructed that you may answer
any of the Special Issues 'No' if you
find any aspect of the Defendant's
character or reeord or any of the circumstances of the offense as factors
which mitigate against the imposition
of the death penalty.
4. You areinstructed that you may answer
Special Issue No. 1 'No' if you find any
aspect of.the Defendant's character or
recard as factors which mitigate against
the imposition of the death penalty.
5. You are instmcted that youmay answer
Special Issue No. 2 'No' if you find any
aspect of the Defendant's character or
record or any of the circumstances of
the offense as factors which mitigate
against the imposition of the death
penalty."
Mr. Stevens also forwarded the pertinent
excerpts from the certiorari petition, which
is also reprinted with defense counsels'
permission.
THI; FIt'I'H CIKCUII' ERKI<I) IN
HOI.I)ING 'I'HAI' MITIOATING
INSTRUCTIONS NEtW NOT -BE
GIVEN OUT THE PUNISHMENT
PHASE OF A CAPITAL MURDER
PROSECUTION
The lower cpurts relied on Jurek v.
Texas, 428 U S . 262 (1976); Zant v.
Stephens, 462 U.S. 862 (1983); and
Erqhivel i. McCotter, 777 F.2d 956
(5th Cir. 1985). In fact none of these
cases compel the conclusion reached
by the Fifth Circuit.
Jurek found that the Texas capital
punishment scheme permitted consideration of mitigating circumstances, as the constitution requires.
Petitioner's complaint is that this is a
hollow privilege indeed if the jury is
given no guidance whatsoever as to
these circumstances. Indeed, it is
anomalous for courts on the one hand
to say that mitigating evidence may
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not constitutionally be limited, and, on
the other hand, that such evidence may
he admitted without any guidance
whatsoever to the jury. This is
especially inexplicable in death penalty cases, where the Supreme Court has
demanded that sentencing discretion
he narrowed to insure that only the
deserving suffer the ultimate punishment. E.q., Furman v. Georgia, 408
U.S. 238 (1972).
Zant v. Smhens does not rewire a
differed resilt. In Zarrt, the juiy was
expressly authorized by the trial court
'to consider all the evidence received
during the trial as well as all facts ana
circumstances presented in extenuation, mitisation or aggravation during
the sentence proceeding.' Zant v.
Stephens, supra, 462 U S . at 866.
[emphasis supplied] In the present case,
thejury charge did not mention mitigation or extenuation.
Nor does fiquivel v. McCotrer support the holding of the court. There,
at least, the jury was charged on, and
considered, 'the mitigating self
defense factors' contained in TEX.
CODE CRIM. PROC. ANN. art.
37.071 (b) (3). Not such instruction
was given here. [R.I-53-54]
Three members of the Texas Court

of Criminal Appeals have noted the
following:
If we are to insure the constitutionality of 37.071, we must not
only give lip service to broadly
incqretffteit; wemusf also apply
it as interpreted. This could easily
he effected by requiring a jury instruction on mitigating evidence.
It is folly for the Court to first
acknowledge a capital murder d e
fendant's right to produce mitigating evidence, give the jury no
guidance in its use, then presume
these 12 laypersons know the
holdings of Lockett and Eddings
until the defendant affirmatively
proves the contrary.
Stewart v. State, 686 S.W.2d 118,
125-26 (Tex.Crim.App. 1984) (Clinton, 1. joined by Teague and Miller,
J.J., dissenting); see also Johnson v.
Sfate, 691 S.W.2d 619, 627
(Tex.Crim.App. 1984) (Clinton,
joined by Miller, J., dissenting). This
is precisely petitioner's contention.
This Court has not yet addressed the
question whether mitigating instructions are required under the Texas
capital scheme. This writ should he
granted so that this question can be
resolved.

SENTENCING ALTERNATIVE
PLANNING
Our Defense Pre-Sentence Investigations and ~eports:
Carry favorable weight in the sentencing decisions of
85% of the judges who read them.
Minimize potential post-conviction problems
Incorporate anticipated changes in federal and state
sentencing practicing
and, when apInclude a ~entencin~recommendation
propriate, alternatives to incarceration
--

-

--

Sentencing and Parole Consultants
National Legal Services
710 Lake View Avenue, Atlanta, GA 30308
Call now: 1-800-241-0095

-

"Hey, Look What They Done to My Time, Ma"
(A Lawyerly Effort to Explain Changes in Laws Relating to Time Credited to Sentences,
Parole, and Other Concerns to Inmates at the Texas Department of Corrections. As
Those Laws Were Altered, Amended, or Created by the 1987 Session of the Texas
Legislature).
by William T.Habern

Ihb anicle is bastdon tltefolmvir@acts
passed during the 1987 Legislative
Session:
House Bill 680 Good time, Parole
Eligibility, and Mandatary Supervision
Senate Bill 215 The Prison Management
Act
Senate Bill 245 Companion to H.B. 680,
except it deals with many additional
matters that could affect the Clients of
Criminal Defense Lawyers.

What ha8 the Legislature Doae?

Dvo areas where uncertainty exists under
the new law leave both T.D.C. and the
Perole Board Members charged with Wcing the ultimate deoisions on policy matters. Thexe are discussed below.

What Kind of P r b M W are UmeftIed?
Theprimary issue yet to be resolvedinvolves parole eligibility where stacked
sentences are given an offender. The new
law will certainly extend the length of time
m e serves in prison when sent there under
a consecutivesenfence. Aa.42.08 Tx. Cd.
Crim. Proc. has been substantially altered
by the last legislative session. Thvs-senew
amendments will be discussed in this
article.

This writfng is an effort to anticipate
what the results of legislation passed last
seasion will mean, not for just fellow
lawyers that may read and use the inforWho is Affect& by She
mation, but to the inmates and their
Bill Habem is a grduafe of Midwestem
New Amedtnents?
f a m i l i who have to live with the reality Uniwrsify (B.A.) and Teras Tech UniverIf an offender can pmve before the time
of how the Legislature spenttime last ses- sity SckooI of Law. Hejaincd the ED. C.
of
his final conviction that the criminalact
sion changing the rules that have a substan- Slnff Counsel for Inmates in 1973 and in
tial affect on the lives of those who we do 1975 began his own privute prarfcewhich for which he is belng convicted was undernot get to leave the Court house with.
is generally Iimited ro rnatters involving way before September 1, 1987, this
This article is primarily based on the crimi~ml sentencing, prison problems, amendment will not affect his current
find versions of three hills the Governor parole attd~elatedpost convi'ction matters. p r i m sentence. That is, the "oldlaw" ofsigned into law, but primarily the one He has oflces in the Housfon and Hnnts- fender (the offender whose conviction, by
some means reflects that the criminal act
known as House Bill 680. In an effort to M e , T m s areas.
on which the conviction is based began
have as clear an understanding as possible
prior
to Sepfember 1, 1987) is unlikely to
of how the agencies involved intendto use
the bills, visits or phone conversations to Ms. Bonny Swaine in that office for her suffet any computations in effect because
officials of T.D.C. and the Parole Board help as well as S. 0.Woods who provid- of the new law. The offender whose
occurred more &an once. In particular, the ed new information about the current good criminal act began prior to September 1,
writer very much thanks Attorney Debra time rules at the T.D.C Each agency was 1987 wlIl be under the old law. It is exHoward of the Texas Parole Board (Harry very open in their discussions of theprob- pected the new law will have little actual
Green, Chief Counsel for theTexas Pamle lems involved in the implementation of affect on the time the "old law" offender
gpends in T.D.C., or in his mefhod of
Board, was on vacation, but his office was these Acts.
release.
The "New law offender" should
a
few
sections
where
no
one
There
are
in good hands) and a€T.D.C., the Office
of Carl Jeffries, with particular thanks to can say what option or policy will apply. insure, if his facts present the choice, that
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his defense lawyer knows these Amendments became effective on September 1:
1987, and the change in law can affect the
amount of time an offender spends at
T.D.C., as well as the method of his
release. The defense lawyer should clearly understand that there are fact sitnations
where the new law will have a serious impact on one's plea decision when considering an offer involving plea bargaining. For
example non-aggravated robbery as well
as robbery are prohibited from mandatory
supervision release (see page 21 for full
list). If the offender finds himself in aposilion to be able to choose a certain date as
act, he should decide if he started his crime
the time of the beginning of the criminal
before or after September 1, 1987. The
date of the conviction itself has nothing to
do with who falls under the new law, it is
the date the criminal act began that determines who is a "new law offender," and
who is an "old law offender."

the term "participation in an educational
program" includes the participation of the
inmate as a tutor or a pupil in a literacy
program authorized by Section 1, Chapter
The New Rules of Good Tirne
619, Acts of the47th Legislature, Regular
(Article 6181-1 Sec. 3 (a), (d) V.A.T.S. Session, 1941 (Art. 6203b-I, V.A.T.S.).
as amendedby H.B. 680, 1987 Leg Sess.) The department may not award good conThe following amendments are altera- duct time under this subsection for partions of the Texas Good Time Statute. ticipation in a literacy program unless the
Because it contains a provision for retro- department determines that the inmate paractive good time (see page 9 for Art. ticipated in good faith and with diligence
6181-1 Sec.2@)), as long as overcrowding as a tutor or pupil.
Another amendment (Art. 42.18 Sec. 8
exists, it is anticipated that the new law will
not greatly affect the "average offender" Tx Cd Crm Proc. as amended) offers some
because overcrowding is not going to be protection to those inmates with
reduced. However there are those of- disabilities. If an inmate is incapable of
fenders who will notice the sting of this work due to some disability that affects
Legislation. Those other than "average in- one's capacity to earn additional time
mates" will be discussed later in this arti- credit, the Director may make an excepcle. Here is the new good time rule that tion to the limitation of Art. 6181-1 (d) by
will apply to any inmate whose conviction determining such inmate is subject to a
is based upon criminal acts that originated disability that does adversely affect compliance with the requirements of the secon or after September 1, 1987.
The new amendments of H.B. 680 oro- tion. It is suggested that one with disabilities verify by some documentation
What are the Differences Offenders will vide at Section 7@) that:
from their doctor the infirmity. That inforWant to be Aware of Befiveen the Old
"For purposes of this section (new
mation should be forwarded to the Medical
and New Law?
eood time benefits). an offense is comDepartment at the Administration Building
kitted before the effective date of this
The offender who has begun his crime
of T.D.C. prior to, or at the time of aron or after September 1, 1987, will be
Act if any element of the offense ocrival in Huntsville.
The reduction in total maximum good
curs before the effective date of the
sentenced under the new law, and will be
Act."
referred to as the "New Law" Offender
time under the new law is fifteen (15) days
for purposes of this article. Such offender
per month. That is, under the new law the
will be subject to all of the new law's propotential to earn good time is reduced by
ART. 6181-1 (a), (d).
visions. The "new law'' offender will find
a maximum of 15 days credit per month.
(as amended)
(T.D.C. computes each month as having
new considerations regarding "good
time", his parole eligibility date, and the
(a) Inmates shall accrue good conduct 30 days, no matter the actual number of
method and means of his release. He will time based upon their classification as days in a month). Under the old law an inreceive less "good time.'' He will earn the follows:
mate could, at best, earn a total of 60 days
right to be considered for parole in less
(1) 20 days for each 30 days actually maximum good time credit for each 30
time than the "old law" offender. The served while the inmate is classified as a days served. The new law provides a max"new law" offender may not be allowed Class I inmate;
imum of 45 days for each 30 days served.
release under mandatory supervision, and
(2) 10 days for each 30 days.actually (See charts "A" and "B" in Part 11, of
if convicted of any offense listed in Art. served while the inmate is classified as a the January VOICE for the benefits pro42.12 3(g)(21) will not gain "good time" Class I1 inmate; and
vided to inmates prior to 1977, and the
toward parole.
(3) not more than 10 additional days, as changes that have developed aft& 1977
If one has a "stacked sentence" (one determined by the Director, for each 30 [S.B. 6401, up to the date this new act
sentence must be terminated before the days actually served if the inmate is a became effective [September 1, 19871).
next one begins) he may have real pro- trusty.
The new good time law does not apply
blems and be in prison a longer time
(d) An inmate shall accrue good conduct retroactively. (Seesection 7(a) of H.B.680
because of new changes in parole law. The time, in an amount determined by the amending Art. 6181-1 Sec. 3 (a)). That is,
ever creative minds of the Texas Judiciary director which shall not exceed 15 days for if one is not convicted uilder the new law,
in considering their options at sentencing each 30 days actually served, for diligent (as stated above, also see Art. 42.18 8(b)
will certainly be noticed. One can expect participation in an institutional program or as amended) then, such offender will be
some unique problems not only for the of- work program or for participation in an granted the good time benefits uuder the
fender, but the ParoleBoard, T.D.C. and agricultural, educational, or vocational prior law rules (See Part 11, of the January
the Appeals Courts. "Stacked sentences" program provided to inmates by the De- VOICE).
are one area that is yet to have the final partment. For purposes of this subsection,
Under the amendments of 1987, prior to
chapter determined by the agencies trying
to develop policy under the new law.
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"new law" offendel-'s promotion to a
new level of good time, that offender must
have been at his current level of good time
for no less than 90 days. (See H.B. 680
Scction 1 . amending Art. 6181-1 Sect. 2
(c)). This rule, however is subject to the
problem of overcrowding (see the amendnients to Art. 6181-1 Sec.Z(b) as below included) and apparently is one that can be
waived, or avoided under the Prison
Management Act (see pages 9-10).
;I

What is the Purpose of Good Tune?
The good time credit under the new law
applies only for purposes of parole and
mandatory supervision. Good time is a
privilege and not a right. (Art. 42.18 Sec.
8 as amended). As will be discussed, this
means that those inmates convicted under
the conditions of Art. 42.12 3 (g)
Tx.C.Crm.Proc. (and othcr crimes listed
in Part 11, of the January VOICE) will be
subject to limitations o r prohibitions of
good time benefits.

The Problem of An'. 6181-1 Sec. 2(b)
Retroactive Good Time
The provisions as to retroactive good
time are not without limitation. At Sec. I
of H.B. 680 the following amendment to
Art. 6181-1 Sec. 2(a), (b), and (c) state:
(a) The depattnient shall classify all inmates as soon as practicable (sic) upon
their arrival at the department, and subject
to the requirements of Sec. (b) of this section, shall reclassify intnates as circumstances may warrant. All inmates shall
be classified according to their conduct,
obedience, industry, and prior crmitnal
history. The director shall maintain a
record of each inmate showing all
classifications and reclassifications with
dates and reasons therefor. (emphasis
added).
(b) At least, annually, the Texas Board of
Corrections shall review the department's
rules and wlicies relatine to the classification of inkates. The Board shall consider
in its review whether inmate overcrowding
in the department has decreased and
whether it is necessary for purposes of
decreasing overcrowding to classify
prisoners according to the provisions of
Subsection (a) of this section. If the board
determines that overcrowding in the
department has decreased and it is not

-

necessary to classify prisoners according
to the provisions of Subsection (a) of this
scction, the board shall direct the department to classify inmates according to the
provisions of Subsection (c) of this section.
(c) On the direction of the Texas Board of
Corrections, "the department shall classify
each inmate on his arrival at the department in a time-earning category that does
not allow the inmate to earn more than 2 0
days's good conduct time for each 30 days
actually served. The department may not
reclassify an inmate to a higher timeearning classification unless the inmate has
served 90 or more days at the classification immediately lower than the classification to which he is to be classified."
The contents of the above Section (b),
is what could becalled the "hook" in this
new law. Section (b) will place the intent
of limiting the amount of good time provided to inmates under the new law on
hold, at least as it applies to the application of the number of good time days one
may be granted. As will be indicated, as
long as T.D.C. has the Prison Management Act and the new contents of Sec. (b)
of Art. 6181-1 which together allow large
amounts of retroactive good time to any
or all inmates, it has the advantage of the
support of the Governor and the
Legislature to control it's population. On
the othcr hand, the statute still increases
the slay of those offenders who are subject to the limitations on good time applying to mandatory supervision, as will be
later discussed.

Tlie Addiliorzal Good Tiriie Possibilities
(The Prisorr Management Act,
Serrate Bill 215)
In addition to H.B. 680 (and it's rather
substantial Senate mate S.B. 245) the
legislature also passed Senate Bill 215,
known as The Texas Prison Management
Act (Art. 61840 V.A.T.S. as amended
1987 Leg. Sess.). This act relates to
sentencing and the administrative provisions of T.D.C. in dealing with the control of inmate population. The Act has been
reproduced for the criminal defense bar in
fi~ll,VOICE FOR THE DEFENSE, May,
1987 at page 19, and reprinted in part in
this section.
The act becomes a matter of T.D.C.
concern when the population of the T.D.C.
reaches 94% of thecapacity set as a result

of a federal law suit involving T.D.C. conditions. (That figure is around 38,000 inmates). At that point the Director of
T.D.C. is to notify the Governor and
Texas Attorney General of that fact, and
once the population gets to 95% of capacity
and the Attorney General is again notified,
the Governor notifies T.D.C. to put the act
in place after certification by the A.G. that,
in fact, the population has reached the 95%
level. At that time, once all the certification of overcrowding reaches the stage of
an emergency (95% or more), all eligible
inmates are to receive a maximum of 90
days good time credit. If that does not sufficiently reduce the population, and an
emergency still exists, then the Governor
may authorize the Director of T.D.C. to
do any of the following as these provisions
amend Art. 42.18 Tx.C.C. Proc.:
(I) authorize the director to make additional idcntical grants of administrative good conduct time to
all eligible inmates in amounts determined by the
governor h bc appropriate, not to exceed 120 days
in any calendar month;
(2) authorize the board to advance by identical
numbers of days the parole eligibility and review dale
of cligible inmates in amounts determined by the
governor lo be appropriate; or
(3) direct the board to proceed in the manner
described by Subsection (d) of this scction.
(d) If the board receives a directive from the governor under Subdivision (3) of Subsection (c) of this
seerion and theboard determines that the emergency
overcrowding situation will not be resalvcd by
releases under Arlicle42.18,Code ofcriminal Procedure. as added by Chapter 427. Aels of the 69th
Legislaare, Regular Session. 1985. and ~ctianstaken
under Subsections (b) and (c) of this section. the board
shall itnmedialcly begin to review and consider for
early release to intensive supervision pamleall eligible
inmales who would not at the time of review otherwise be eligiblc for parole. The governor may impose additional criteria for de1ern)ioing which inmates
are eligible for release under lhis subsection. The
board may not release an inmale under this subrection if the board determines that the release of the
inmate will increase the likelihood of harm to the
according to objcclive parole criteria.
(e) If the board rcleases inlnales u~derthis section.
the board shall impose eondjtims and limitations as
appropriateon thc parolees and to the cxtent practicable shall maximize placcmcnts in residential treatment centers. The board shall otherwise place all
parolees released under this section under intensive
supervision pnrolc, nhetbcr or not the parolees are
of a type that would ordinarily be required la submit
to inlensive supervision parole.
(0 Not later than the 20th day before the date on
which rhc board proposes to release inmates under
Subsection (d) of this scction, the board shall provide thc governor wilh a list of thc names of the inmates scheduled for release and all records or other
informalion relcvant to its determination ofeligibility for each inmate. Not later than the 20th day ancr
the date on which the governor receives thc list. the
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Reflections of a Criminal Defense Lawyer
by George Roland
Like Old Boots and Overalls
Sit
all alone
in a very quiet
dimly lit
Courtroom.
Bet what you
feel and think
IS...

THAT you're glad you're a trial lawyer-a

criminal defense lawyer.

you're proud of the system,
and our State
and nation.
you feel almost in a holy place,
you forget the times you crashed and burned,
and recall only the best two sounding words in our vocabulary.
Old Glory is pretty,
but the Texas flag is even prettier.
THAT you can't wait 'till the next time.
THAT the spectator area was larger in old courtrooms,
t-v, sports fields, beer joints and god-knows-what-else has made
the audience sections smaller,
front porches extinct,
real friends and neighbors obsolete,
and diluted our concern for individual worth and liberties.
THAT perhaps your people really do remember you,
and didn't forget.
they really meant to say thanks-or
thanks and cried and hugged.

meant it when they said

THAT the "Rule of 9" is really true.
THAT you are proud.
and lucky
and special.
THAT this is the place where you belong.
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Bail Pending Appeal in Federal Cases
by Ronald L. Goranson
Dallas, Texas

The Bail Reform Act of 1966 presumed
that a convicted defendant would be entitled to bail on appeal provided conditions
of release could reasonably assure that the
defendant would not flee or pose a danger
to the safety of any other person or the
community unless the appeal was frivolous
or taken for delay. Pub. L. 89-465, $3(a),
80 Stat. 215, amended Pub. L. 91-452,
TitleX, 51032, October 15, 1970,84Stat.
952 (formerly codified as 18 U.S.C.
$3148). The Bail Reform Act of 1984 was
enacted on October 12, 1984, as part of
the Comprehensive Crime Control Act of
1984, and significantly altered the rules
concerning release pending an appeal. The
statute, codified as 18 U.S.C. $3143(b),
provides:
"The judicial officer shall order that a
person who has been found guilty of an
offense and sentenced to a term of imprisonment, and who has filed an appeal
be detained, unless the judicial officer
finds(1) by clear and convincing evidence
that a person is not likely to flee or
pose a danger to the safety of any
other person or the community if
released . . . ; and (2) that the appeal
is not for purpose of delay and raises
a substantial question of law or fact
likely to result in reversal or an order
for a new trial. If the judicial officer
makes such findings, he shall order
the release of the person . . ." 18
U.S.C. 53143(b) (West Supp. 1987)
(emphasis added).

.

Congress enacted the revision to reverse
the presumption in favor of bail for the ap-

(holding the legislation valid against an Article 1, Section 9 ex post facto claim, an
Eighth Amendment excessive bail claim
and a Fifth Amendment due process of law
claim). The constitutional questions have
not been raised in published Fifth Circuit
opinions.
Most of the circuits have considered the
statute. See United States v. Pollard, 778
F.2d 1177, 1182 (6th Cir. 1985); United
States v. Baj,ko, 774 F.2d 561 (1st Cir.
1985); United States v. Bilanzich, 771
F.2d 292 (7th Cir. 1985); United States v
Afleck, 765 F.2d 944 (10th Cir. 1985) (en
banc); United States v. Handy, 761 F.2d
1279 (9th Cir. 1985); United Stares v.
Po~vell,761 F.2d 1227 (8th Cir. 1985) (en
banc); Uuited States v. Valera-Elizondo,
761 F.2d 1020 (5th Cir. 1985); United
States v. Randell, 761 F.2d 122, 125 (2nd
Ronald L. Goranson has been a c~irninal Cir.) cert. denied -U S . ,
106
defense lawyer in Dallas Count)'since his S.Ct. 533 (1985); United States v. Giangraduation from Southern Methodist cola, 754 F.2d 898 (11th Cir. 1985) (per
Universit)' School of Law in 1970. Mr. curiam); United Stares v. Miller, 753 F.2d
Goranson is a sustaining ~ne~nber
of the 19 (3rd Cir. 1985). Each has adopted the
TCDLA and served on the Board of Direc- two-step interpretation originated in
tors from 1980 to 1986. He is a member Miller:
of the National Association of Criminal
Defense Lawyers and a Fellow of the Ta-as
"In determining whether a convicted
Bar Foendario~~.
Mr. Goranson received
defendant is entitled to bail pending aphis board certification in criminal law in
peal, the district court, once it has found
1975.
the clear and convincing evidence establishes that the defendant is not likely to
flee or pose a danger to any other person or to the community if released,
must first determine whether the appealing convicted defendant. See United
peal presents a substantial question of
States v. Miller, 753 F.2d 19, 22-23 (3rd
Cir. 1985) for a synopsis of the legislative
law or fact. Second, the district court
history. All constitutional attacks on the
must determine whether, assuming
legislation have failed. See United States
that the question is decided in the
defendant's favor, the appellate court
v. Bilanzich, 771 F.2d 292 (7th Cir. 1985)
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is more likely than not to reverse the
conviction or order a new trial on all
counts for which imprisonment has
heen imposed." United States v. Bilanzich, 771 F.2d at 292 (emphasis added).

Most of the appellate court attention to
the new act concerns the definition of the
term "substantial question," with two
separate lines of cases developing. In
United States v. Miller, 753 F.2d 19 (3rd
Cir. 1985), the Third Circuit held that the
substantial question prerequisite requires
the defendant to prove "that the substantial question at issue is one which is . . .:
novel, which has not been decided by controlling precedent or which is fairly doubtful." Id. at 23. The court rejected any interpretation of the phrase "likely to result
in reversal" which would require the
federal courts to act as " 'bookmakers'
who trade on the probability of ultimate
outcome." Thus, the statute was not construed to require the district court to predict
the probability of theoutcome. In United
States v. Smith, 793 F.2d 85 (3rd Cir.
1986), the Third Circuit qualified Miller
slightly by holding that the definition of a
"substantial question" requires that the
issue on appeal "be significant in addition
to being novel, not governed by controlling precedent or fairly doubtful." Id. at
88. The Ninth Circuit aligned with Miller
in United States v. Handy, 761 P.2d 1279
(9th Cir. 1985), adopting what the court
called the "historically based 'fairly
debatable' " interpretation of the term
"suhstantial." "Fairly debatable" was
held to mean " 'debatable amongjurists of
reason'." Id, at 1282 (quoting from
Barefoot v. Estelle, 463 U S . 880, n.4,
(1983), which quoted from Gordon v.
Willis, 516 F.Supp. 911, 913 (N.D. Ga.
1980).
In United States v. Giancola, 754 F.2d
898 (11th Cir. 1985), theEleventh Circuit
faulted Miller by pointing out that an issue
might not have been decided by controlling precedent because it was so patently
without merit that it had not been found
necessary for it to have been resolved.
Similarly, there would be no substantial
question if there was no precedent in the
circuit but there was also no reason to
believe that the circuit would deviate from
the unanimous resolution of the issue by
other circuits. The Eleventh Circuit then

opted for the "close question'' standard,
that is, a question that very well could be
decided the other way (than the way the
trial court decided it). Most circuits, including the Fifth Circuit, have adopted the
Gianwla "close question" analysis.
The Fifth Circuit has defined the
"substantial question" requirement of 18
U.S.C. 03143 as whether the question
raised on appeal:
1.) is a novel question which has not
been decided by controlling precedent,
and is not novel solely because the issue
is so patently frivolous that is it has not
been found necessary for it to have been
resdlved;
2.) is a fairly doubtful question, i.e., a
close question or one that very well
could be decided the other way; or
3.) raises a substantial doubt (not merely a fair doubt) as to the outcome of its
resolution. United States v. ValeraElizando, 761 P.2d 1020, 1023-1024
(5th Cir. 1985).
All the circuit courts agree that this standard does not mean that the conrt may
grant bail only if it finds that there will be
a teversal. However, the concurring opinion of Judge Cudahy in United States v.
Sltofier, 791 F.2d 586 (7th Cir. 1986)
seems more realistic:
"Whatever we may say about it, the
language of the statute does seem to require a district judge to place a bet
against himself when he elects to release
a convicted defendant on hail. *** one
still seems to he peeking at those probabilities (of reversal) out of the corner
of one's eye." Id. at 590.
After reading all of the opinions, this
writer is firmly convinced that if counsel
is serious in trying to get his client released
pending appeal, notwithstanding the circuit
courts' statements to the contrary', counsel
should be prepared to convince the trial
judge that his rulings have caused reversible error.
All of which gets us to the main purpose
of this article: keeping your client out of
the federal correctronal institute while he
seeks appellate relief. The method which

I suggest requires a virtual preparation of
the appeal on the merits which, because of
time restraints and the likelihood that the
trial transcript will not be prepared,
counsel should require a suhstantial retainer fee in addition to the fee for the appeal on the merits. The same time restraints dictate that the fee be paid prior
to your undertaking the appeal. In plain
words, you are going to be doing a whole
bunch of work in a very short time.
Therefore, collect your fee early. Also, in
plain words, do not underestimate the
value of your services. In all probability,
you will have to file:
1. A motion for release from detention
pending appeal in the district court.
2. A memorandum of authorities and
arguments in support of the motion
for release in the district court.
3. A motion to stay in the district court.
4. A motion to stay in the circuit conrt
of appeals, and
5. An application for bail pending appeal in the circuit court of appeals.

MOTION FOR RELEASE FROM
DETENTION PENDING APPEAL
Pursuant to 18 U.S.C. 83143@), the
original application should be filed with the
district court. The court should set the motion for an evidentiary hearing.2
At the evidentiary hearing, the burden
of proof will he on the defendantiappellant.
Llltired States v. Valera-Elizondo,761 F.2d
1020, 1023 (5th Cir. 1985). See also
United Stares v. Bilanzich, 771 F.2d 292,
298 (7th Cir. 1985); United States v.
Bajko, 774 F.2d516,520 (1st Cir. 1985);
S. Rep. No. 225,98th Cong., 1st Sess. 27,
n. 86, reprinted in 1984 U S . Code Cong.
& A d . News, 3182, 3210, n. 86.
The accused must prove "by clear and
convincing evidence" that he is not likely
to Bee orpose a danger to the safety of any
other person or the community if released.
18 U.S.C. $3143 (b)(l). No comparable
burden of proof provision is made respecting the substantial question issue, and
accordingly, the court making the determination should apply the preponderance
standard, i.e., that it is more likely than
not that the appeal is not for delay and that
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the appeal raises a substantial question. See
Uuited Smles v. Fartna, 769 F.2d 243,250
(5th Cir. 1985), which held that the
preponderance standard applied to similar
provisions of the statutesproviding for pretrial detention, 18 U.S.C. $3142.
In presenting your client's case on the
issue of flight and dangerousness, the court
will probably look to 18 U.S.C. $3142,
which lists the factors to be considered on
these issues when considering pre-trial
releases:
(g) Factors to be considered.-The
judicial officer shall, in determining
whether there are conditions of release
that will reasonably assure the appFarance of the person as required and
the safety of any other person and the
community, take into account the
available information concerning-

decline to accept the designation, or
the use as collateral, of property that,
because of its source, will not
reasonably assure the appearance of
the person as required.
You should also attempt to set out individual grounds of error that may be
urged on appeal with a short factual summary and legal argument.
The recognition of potential appellate error can oose a difficult oroblem. even if
you were present for theirial. l f ;ou were
not present for trial, a review of the
transcript would he required. Since, in
most cases,the transcript will not be ready,
a close working relationship with trial
counsel is a necessity. If neither a
transcript or friendly trial counsel the
above is available, a motion for continuance (with an included request for a stay)
until thetranscript is ready should be filed.
If one pauses to consider the implication
of the above statements, it becomes apparent that to adequately present the motion and accompanying
memorandum of
authorities, counsel will in effect be filing
a brief appellant's brief. Appendix A to
this article is a sample Motion for Release.
This motion is quite simple and merely
raises the statutorily required issues. Appendix B is a memorandum entitled Points
and Authorities in Support of Defendant's
Motion for Release of Detention Pending
Appeal. The memorandum sets out the
criteria for release under 18 U.S.C. $3143
(b) and the potential grounds of error.
Common sense dictates that points of error predicated on sufficiency of evidence
grounds or on the exclusion or admissibility of evidence are more likely to result in
a conclusion of "substantial question"
since these grounds generally call for an
analysis of the case as a whole and if decided favorably to the appellant, can result in
a reversal. However, since we generally
cannot choose which type of error a particular case might present, the old proviso
"Any port in a storm" will probably
govern,

the nature and circumstances
the offense charged, including
whether the offense is a crime of
violence or involves a narcotic drug;
theweight ofthe evidence against
the person;
(3) the history and characteristi- of
the person inclnding(A) his character, physical and
mental condition, family ties,
employment, financial resources,
length of residence in the c m n m '7, community ties, Past
history relating to d W or alcohol
abuse, criminal
and record
concerning aPPranceat court Proceedings; and
@) whether, at the time ofthe current
Or arrest, he was On
probation, on parole, or on other
released pending trial, sentencing,
or eompletiOn of sentence
for an offense under
Sfate,
or local law; and
and
c4) the nature
the
danger to any P I S o n Or thecommunity
would be posedby the
release. In considering the conditions
of release described in subsection
(c)(2)(K) or (c)(2)(L), the judicial of11.
ficer may upon his own motion, or
shall upon the motion of the GovernMOTION TO STAY
ment conduct an inquiry into the
soureeofthe property to bedesignated
If the trial caurt denies your motion for
for potential forfeiture or offered as release from detention pending appeal, I
collateral to secure a bond and shall would suggest filing a motion to stay in the
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district court, requesting a delay in the surrender date until after the court of appeals
decides the release issue. Since by statute
the appeal is to be expeditiously determined (18 U.S.C. $3145(c)), a reasonable
district judge may allow the stay pendimg
appellate action. Appendix C is a sample
Motion t4 Stay to the trial court. If the Motion to Stay does not work, a Motion to Extend the Reporting Date based on other
reasons, such as illness or completing
business transactions, may provide the
time needed for the circuit court of appeals
to act.

MOTION TO STAYAPPELLATE COURT
If the trial court denies thestay, it would
do no harm to request a stay from the appellate court, particularly if the trial
transcript or the transcript fmm the detention hearing is not available. Basically, the
request for a stay is a reasonable request
since the appellate court will be deciding
the issue expeditiously and the inconvenience factor to the accused and the prison
system is high if the appellate court suhsequently orders the release pending appeal.
Appendix D is a copy of a Motion to Stay
to the appellate court.

rv.
APPEAL
The Fifth Circuit rules for the appeal of
an order denying release pending appeal
are set out in Rule 9 of the Rules for the
Fifth Circuit;
"9.2 Bail pending appeal-the original
and one copy of an application for bail
pending appeal from a judgment of conviction (FRAP 9(B)) shall be filed with
the Clerk of this Court after service
thereof by hand delivery, or by other expeditious method, to government
counsel of record. The application for
release shall contain the following:
Name of theappellant; theDistrict Court
docket number of the case; the offense
of which appellant was convicted; the
date and terms of sentence.
Concise statement of the question or

Announciy
questions involved on the appeal, with
a showing that such question or questions are not frivolous. Counsel shall set
forth sufficient facts to give the essential background and the manner in which
the question or questions arose in the
trial court.

presentence report, if one is available
and it shall he attached to the application for bail. The report shall not,
however, be disclosed to the applicant.
"See Rule 32(c)(3) Fed. R. Crim.
Proc." Rule 9, Fifth Circuit Rules.

Certificate by counsel, or by appellant
if acting pro se, that the appeal is not
taken for delay.

Appendix E is a sample brief on the
merits of the release issue and is one which
was granted by the circuit court of appeals,
although the subsequent appeal on the
mertts was affirmed. The appeal was filed
before I bad access to Fifth Circuit Rule
9.2, so your brief should be tailored to the
requirements of the rules. A brief examination of thememorandum of authorities and
the appellate brief shows a distinct similarity in the documents. In the world of word
processors and computers, it is fairly easy
to prepare the subsequent documents if
your first memorandum in support of the
motion for release is as complete factually
and legally as possible. Because of the
short time limits with which you will be
working, setting up the form of your appellate brief in the first memorandum will
greatly expedite the process of document
preparation.

Factual showing setting forth the following factors as to appellant with particularity:
nature and circumstances of offense
charged,
weight of evidence,
family ties,
employment,
financial resources,
character and mental condition,
length of residence in the community,
record of conviction,
record of appearance of flight,
danger to any other person or the
community,
such other matter as may be deemed
pertinent.
A copy of the district court's order denying bail, containing the written reasons from denial, shall be appended to
the application. If the movant questions
the factual basis of the order, a transcript
of the proceedings had on the motion for
bail made in the district court shall be
lodged with this Court. If the tnovant is

APPENDIX A

reasons why he has not obtained a
transcript.
If the transcript is not lodged with the
motion, the movant shall also attach to
this motion a certificate of the court
reporter verifying that the transcript has
been ordered and that satisfactory financial arrangements have been made to pay
for it, together with the estimated date
of completion of the transcript.
The government shall file a written
response to all motion for bail pending
appeal within seven days after service
thereof.
Also, upon receipt of the application
for bail, the Clerk shall request that the
Clerk of the District Court obtain from
the probation officer a copy of the
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DEFENDANT'S MOTION FOR
RELEASE FROM DETENTION
PENDING APPEAL
TO THE HONORABLE JUDGES OF
SAID COURT:
NOW COMES JOHN SMITH and pursuant to 18 U.S.C. $3143(b), moves the
court to release him pending appeal of the
conviction in this cause and in support
hereof would show the court:

I.
Defendant John Smith filed notice of appeal in the above cause on July 19, 1985.
11.
Defendant John Smith is not going to
flee the jurisdiction of the court.

TEXAS BILL OF RIGHTS: A LITIGATION
HANOBOOK G' $885' approx.
Prepaid orders (cash or credit cards)avoid shipping
and handling charges.
n Check enclosed (Piease add sales tax.)
0Chargeto my OVlSA
fl Mastercard
Account No.
Exp. Date Bill me 0Bill my firm

Butteworth account no.
I understand I have the right to return my purchase
lor full credit under your 30-day approval policy.
Signature

tlame

State

as

'nus tax. Orders subfact to amplance.

Price and other de-

December 1987 1 VOICE for the Defense 15

111.
Defendant John Smith does not pose a
danger to the safety of any other person
or the community if released pursuant to
18 U.S.C. §3142@) or (c).

IV.
Theappeal is not for purposes of delay.

APPENDIX B

UNITED STATE OF AMERICA
VS

JOHN SMLTH

v.
The appeal raises a substantial question
of law and fact which, if the court of appeals rules in defendant's favor, is likely
to result in a reversal and an order for new
trial.
WHEREFORE, PREMISES CONSIDERED, defendant John Smith moves
for an order to release his person during
the pendency of the appeal in accordance
with the provision of 18 U.S.C. §3142@)
(Personal recognizance or unsecured appearance bond) or 18 U.S.C. §3142(c)
(release on conditions).
Respectfully submitted.
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11
11
11
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POINTS AND AUTHORITIES IN
SUPPOK'I' OF I)I.:I;I.:NI)ANT'S
rMOTION
FOH RELEASE OF
-DETENTION PENDING APPEAL
~

~

I.
CRITERIA FOR BAIL
PENDING APPEAL

18 U.S.C. §3143(b) sets out the criteria
for bail pending appeal by a convicted
defendant:
The indicia1 officer shall order that a
p&n who has been found guilty of an
offense and sentenced to a term of imprisonment, and who has filed an appeal be detained, unless thejudicial of(COUNSEL'S NAME)
ficer findsRenaissance Place, Suite 900
(I) by clear and convincing
714 Jackson Street
evidence that the person 1s not likeDallas, Texas 75202
ly to flee or pose a danger to the
(214) 651-1121
safety of any other person or the
State Bar No. ********"
community if released . . . ; and
(2) that the appeal is not for purpose
ATTORNEY FOR
of delay and raises a substantial
DEFENDANT
question of law orfact likely to resurf in reversal or an order for a
CERTIFICATE O F SERVICE
new tfial. If the judicial officer
makes such findings, he shall order
The undersigned hereby cerlifies that a
the release of the person . . .
true and correct copy of the foregoing
Most of the circuits have considered the
Defendant's Motion for Release from statute. See United States v. Pollard, 778
Detention Pending Appeal was on this F.2d 1177, 1182 (6th Cir. 1985); Unired
d a y of
,19-,
States v. Bayko, 774 F.2d 561 (1st Cir.
delivered to Mr. Bill Jones. Assistant 1985); United States v. Bilanzich, 771
United States Attorney, Earle Cabell F.2d 292 (7th Cir. 1985); United States v.
Federal Building, l I00 Commerce Street, Afleck, 765 F.2d 944 (10th Cir. 1985) (en
Room 16G28, Dallas, Texas 75242.
banc); United States v. Handy. 761 F.2d
1279 (9th Cir. 1985); United States v.
(COUNSEL'S NAME)
Powell, 761 F.2d 1227 (8th Cir. 1985) (en
banc); United States v. Valera-Elizondo,
761 F.2d 1020 (5th Cir. 1985); United
CERTIFICATE O F CONFERENCE
States v. Ranidell, 761 F.2d 122, 125 (2nd
Cir.) cert. denied -U S . -,
106
I have discussed the foregoing motion S.Ct. 533 (1985); United Stares v.
with Bill Jones, Assistant United States At- Giancola, 754 F.2d 898 (11th Cir. 1985)
torney who has informed me that the h e r curiamk United Stntes v. Miller. 753
government objects to the granting of this g.2d 19 (3rdCir. 1985). Each has adopted
motion.
the two-step interpretation originated in
6)
Miller:
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"In determining whether a convicted
defendant is entitled to bail pending appeal, the district court, once it has
found the clear and convincing evidence establishes that the defendant is
not likely to flee or pose a danger to
any other person or to the community
if released, must first determine
whether the appeal presents a
substantial question of law or fact.
Second, the district court must determine whether, assuming that the
question is decided in the defendant's
favor, the appellate court is more
likely than not to reverse the eonvietioh or order a new trial on all counts
for which imprisonment has been imposed." Unired States v. Bilanzich.
771 F.2d at 292 (emphasis added).
Most of the appellate court attention to
the new act concerns the definition of the
term "substantial question," with two
separate lines of cases developing. In
United States v. MNer, 753 F.2d 19 (3rd
Cir. 1985), the Third Circuit held that the
substantial question prerequisite requires
the defendant to prove "that the suhstantial question at issue is one which is . . .
novel, which has not been decided by controlling precedent or which is fairly doubtful." Id. at 23. The court rejected any interpretation of the phrase "likely to result
in reversal" which would require the federal courts to act as " 'bookmakers' who
trade on the probability of ultimate outcome". Thus, the statute was not consmed to require the district court to predict
the probability of the outcome. In United
States v. Smith, 793 F.2d 85 (3rd Cir.
1986), the Third Circuit qualified Miller
slightly by holding that the definition of a
"substantial question" requires that the
issue on appeal "be significant in addition
to being novel, not governed by controlling
precedent or fairly doubtful". Id. at 88.
The Ninth Circuit aligned with Miller ih
United States v. Handy, 761 F.2d 1279
(9th Cir. 1985), adopting what the court
called the "historicaUy based 'fairly debatable' " interpretation of the term "substantial." "Fairly debatable" was held to
mean "'debatable among jurists of reason.' " Id. at 1282 (quoting fromBarefoot
v. Estelle, 463 U.S. 880, n,4, (1983),
which quoted from Gordon v. Willis, 516
F.Supp. 911, 913 (N.D. Ga. 1980).
In United Srotes v. Giancola, 754 F.2d

898 (1 Ith Cir. 1985). the Eleventh Circuit
faulted Miller by pointing out that an issue
might not have been decided by controlling
precedent because it was so patently without merit that it had not been found necessary for it to have been resolved. Similarly,
there would be no substantial questiori if
there was no precedent in the circuit but
there was also no reason to believe that the
circuit would deviate from the unanin~ous
resolution of the issue by other circuits.
The Eleventh Circuit then opted for the
"close question" standard, that is, a question that very well could be decided the
other way (than the way the trial court
decided it). Most circuits, including the
Fifth Circuit, have adopted the Giancoln
"close question" analysis.
The Fifth Circuit has defined the "substantial question" requirement of 18
U.S.C. $3143 as whether the question
raised on appeal:
I) is a novel question which has not
been decided by controlling precedent,
and is not novel solely because the issue
is so patently frivolous that is it has not
been found necessary for it to have
been resolved;
2) is a fairly doubtful question, i.e., a
close question or one that very well
could be decided the other way; or
3) raises a substantial doubt (not merely a fair doubt) as to the outcome of its
resolution. United States 1,. ValeraElizondo, 761 F.2d 1020, 1023-1024
(5th Cir. 1985).
TheEleventh Circuit in United States v.
Giancola, supra, and the Ninth Circuit in
United States v. Handy, 753 F.2d 1487
(9th Cir. 1985) interpreted the "suhstantial language as representing the level of
meritofthequestionpresented." Giancola
additionally noted that the determination
of whether a question is substantial should
be determined on a case by case basis and
must be one which may be raised on appeal. UniterlStatcsv. Giaticola, 754F.2d
898 (11th Cir. 1985).
According to Miller, "(a)fter the court
finds that the question on appeal meets the
new 'substantial' test, it must determine
whether that issue is sufficiently important
to the merits that a contrary appellate ruling is likely to require reversal or a new
trial." United States v. Miller, 753 F.2d
19 (3rd Cir. 1985). This requirement does
not mean that reversal or a new trial must
be a certainty. The Third Circuit in Miller

realized that "the phrase 'likely to result
in reversal or an order for a new trial' cannot reasonably be construed to require the
district court to predict the probability of
reversal." Id. at 23. It is clear that Congress did not intend to limit bail pending
appeal to cases in which the defendant can
demonstrate at the beginning of the appellate process that an appeal will probably
result in reversal or an order for a new
trial. United Stares v. Handy, 753 F.2d
1487 (9thCir. 1985) (thedefendant'smotion for bail was granted because her appeal raised an issue which was "fairly
debatable").
0 i c e a court finds that a substantial
question is present, the court must determine whether that issue is sufficiently important to the merits of the case that a contrary appellate ruling is likely to require
reversal and a new trial. United States v.
Miller, 753 F.2d 19 (3rd Cir. 1985). According to Miller, "(a)fter the court finds
that the question on appeal meets the new
'substantial' test, it must determine
whether issue is sufficiently important to
the merits that a contrary appellate ruling
is likely to require reversal or a new trial."
Uuited States I,. Miller, 753 F.2d 19 (3rd
Cir. 1985). This requirement does not
mean that reversal or a new trial must be
a certainty. The Third Circuit in Miller
realized that "the phrase 'likely to result
in reversal or an order for a new trial' cannot reasonably be construed to require the
district court to predict the probability of
reversal." Id. at 23. It is clear that Congress did not intend to limit bail pending
appeal to cases in which the defendant can
demonstrate at the beginning of the appellate process that an appeal will probably
result in reversal or an order for a new
trial. United States v. Handy, 753 F.2d
1487 (9th Cir. 1985) (the defendant's motion for bail was granted where her appeal
raised an issue which was "fairly debatable"). In fact, the appellate courts have
expressly noted that the interpretation
placed upon the statutory language is not
intended to put the district judge in the
anonlalous position of being unable to
admit a defendant to bail pending appeal
unless the judge believes he is likely to be
reversed, i s . that he or she ruled erroneously in some manner, in wbich case a
new trial would be the appropriate relief.
See United States v. Molt, 758 F.2d 1198
(7th Cir. 1985).

11.
POINTS AND AUTHORITIES
A.
T H E COURT ERRED IN EXCLUDING THE TESTIMONY T O
DEFENSE WITNESS RANDY
TAYLOR THAT HE HAD OFFERED T H E PREMIUM PAYMENTS THAT WERE DUE TO
ALLIED FIDELITY INSURANCE
COMPANY.
FactuaI Summary:
During the government's direct examination of William R. Nichols, he testified
that he had caused a search of the records
of Allied Fidelity Insurance Company and
that there was no record of the defendant
submitting premium payments for the
bonds posted by the defendant.
Defendant sought to contradict the testimony of Mr. Nichols with the testimony
of Mr. Randy Taylor. Mr. Taylor would
have testified that he offered payments of
the premiums by that Mr. Randy Adler,
local counsel for Allied Fidelity Insurance
Company, refused. The trial court sustained the government's objection to the
proffered testimony.
Argument:
In Washington v. Texas, 388 U S . 14,
19, 87S.Ct 1920, 1923, 18L.Ed.2d 1019,
1023 (1967), the Supreme Court spelled
out the significance of the Sixth Amendment right Of the accused to have 'On'P ~ ' Process
~ ~ ~forYobtainingwitnesses in
his favor. The Court noted that the right
to Offer testimolly of witnesses' and 'Omif necessary'
in
pel their
plain terms the right to present a defense.
The Sixth Amendment's policy is reinforced by the broad requirement of fundamental fairness that the due process clause
of the Fourteenth Amendment imposes.

''

B.

THE TRIAL COURT ERRED IN
EXCLUDING THE TESTIMONY
O F DEFENSE WITNESS RANDY
TAYLOR THAT HE CONTINUED
T O GIVE ADVICE T O THE DEFENDANT UNTIL THE LAST O F
AUGUST THAT H E WAS ENTITLED T O ACT AS AN AGENT
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F O R ALLIED FIDELITY INSURANCE COMPANY UNTIL HE
RECEIVED WRITTEN NOTICE
FROM THE PRESIDENT O F THE
CORPORATION.

Although the issue in Taglione was different since the testimony was offered for
a purpose other than establishing the
defense of reliance on advice of counsel,
the testimony offered in the present case
did comply with the above quoted rules of
evidence and was material to the issues being tried. No reason existed for the court
to exclude the testimony.

Factual Summary:
The defendant's sole defense to the
allegations in the indictment was that he
did not act "willfully" because he relied
upon the advice of counsel after full disclosure of the facts. The defense was permitted to offer testimony of the counsel
THE TRIAL COURT ERRED IN
given on May 6 or 7, 1982, but was preEXCLUDING THE TESTIMONY
cluded from offering testimony that the
0FROBERTT.BURTONTHAT
counsel's advice continued through the
THE IMMIGRATION AND
month of August, 1982. The acts charged
NATURALIZATION SERVICE
in the indictment were for acts occurring
WAS INVOLVED I N LITIGATION
in the months of June, July and August,
WITH ALLIED FIDELITY IN1982.
SURANCE COMPANY.
Defendant was charged with committing
offenses in the months of June, July and Factual Summary:
Defendant had offered the testimony of
August of 1982. He was permitted to inT. Burton, counsel for the Imkobert
troduce testimony that he relied on his
migration
and Naturalization Service
counsel's advice given on May 6 or 7,
1982. However, the court refused to permit him to introduce testimony that he
received the same advice from his counsel
through August. The jury would well have
found that the defendant had no right to
rely on "stale" or old advice. Thus, the
proffered testimony was relevant on the
only issue in the case, i.e., whether Mr.
Smith "willfully" committed the acts
charged. Although he was permitted to
present some of his defense, the above
authority clearly demonstrates that he
should have been permitted to present all
of his defense to the jury.

Argument:
In addition to the authorities cited under
paragraph IIA 'above, defendant cites
United States v. Tagtione, 546 F.2d 194
(5th Cir. 19'171, where the circuit court
held it was error to exclude the testimony
of the accused's attorney. The circuit held
that the offered testimony was admissible
with the following analysis:
(The attorney's) testimony was relevant
under Rule 401 of the Federal Rules of
Evidence, and hewas certainly a competent witness under Rule 601. His
statements as to what Taglione said are
admissibleunder Rule 80X3) as a state-
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(INS), that INS was involved in litigation
with Allied Fidelity Insurance Company
over some of the bonds posted by the
defendant to show bias and notice to
fabricate by government witnesses Norman G. Murnan, William R. Nichols,
Randy Adler and Harold A. Croquart.
Argument:
Partiality of a witness is subject to exploration at trial, and is always relevant as
discrediting the witness and affecting the
weight of his testimony. 3A J. Wigmore,
Evidence $940, p. 775 (Chadbouru Rev.
1970). Davisv. Alaska, 415 U S . 308,317
(1974).

The defendant contends that the points
set forth in paragraphs IIA, JIB, and 1IC
raise substantial questions of law or fact
which are likely to result in reversal or an
order for a new trial on appeal, and therefore meet the criteria established in the

cited cases for the granting of bail pending
an appeal.
WHEREFORE, PREMISES CONSIDERED, defendant prays that this motion be
granted
Respectfully submitted,

Portrait
of the Great
American Investor

(COUNSEL'S NAME)
Renaissance Place, Suite 900
714 Jackson Street
Dallas, Texas 75202
(214) 651-1121
State Bar No. **********
ATTORNEYFOR
DEPENDANT

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a
true and correct copy of the foregoing
memorandum was on this
day of
19-,
delivered to
Christo~her Milner. Assistant United
States kttorney, E k e Cabel Federal
Building, 1100 Commerce Street, Room
16G28, Dallas, Texas, 75242.
(COUNSEL'S NAME)

Next Month-Part

11.

rn

1. "When I use a word," Humpty
Dumpty said, in a rather scornful tone, "it
means just what I choose it to meanneither more nor less."
"The questlon is," said Alice, "whether
you can make words mean so many different things."
"The question is," said Humpty
Dumpty, "which is to be master-that's
all."
L. Carroll, Through the
Looking Glass, The Walrus
and the Carpenter, p. 6.
2. The motion and the supporting memorandum of authorities should be sufficiently evidentiary in nature to support an
appeal if the trial court denies themotion
without a hearing.

You wouldn't know it to look at him. But he has an
investment plan that's working, even though he's not.
From Elm Street to Wall Street, people all over America are
discovering that US. Savings Bonds have changed.
When heldfor five years or more, Bonds pay competitive
rates, like money market accounts. They're also free from
state and local income tax. Find out more, call anytime
1-800-US-BONDS.

&

THE GREAT AMERICAN INVESTMENT
8cmndv held Irsrhan fiwycarserrn a loner raw

A publlcser\~~reafil~!spubl~car~on
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DWI Practice Gems
A Memorandum
by J. Gary Trichter

In many DWI cases the arresting officer
often equates a request for an attorney to
be a chemical test refusal. Inmy opinion,
such an equation is illogical, patently unfair and unconstitutional. Last year the
Voice printed a memorandum similar to the
one below. However, our law is constantly changing-as well it should in an enlightened society. In this regard, the Texas
Court of Criminal Appeqls in Long v.
State, on July 1, 1987, struck down as unconstitutional the pretrial videotape procedure in child sexual abuse prosecutions
because it impermissibly shifted the burden
of the proof and/or violated one's right to
confrontation. The rationale and holding
of Long seems particularly applicable in
DWI cases where a counsel request is
J. Gary Trichter is apartner in the law
deemed to be a chemical test refusal. Accordingly, the following updated memo- jivm of MalEett, Trichter & Brann in
randum incorporating Long is provided for Houston, Texas. He is co-mtbr of the text
your consideration.
entitledTexas Drunk Driving Law by Buttmvonh Publishers. Mr. Trichter has also
written many journal articles and has
THE STATE OF TEXAS§ 1N THECOUNTY CRIMINAL
taught
as an adjunct profassor of law at
VS
5 COURT AT LAW OP I3
South Taras College of Law and fhe
B HARRIS COUNTY. TEXAS
University of Houston Law Center.
Driving whik int~icatedcriminul cases
MEMOKANDUM: SUPPRLSSSION
are ~ i p with
e numerous legal issuesfor the
OF THE L)I.:LrllNDANT'S REFUSAL
innovafivepractitioner. Accordingly, the
TO SUBMIT TO CHEMICAL
following is o&red asfood for thought in
TESTING BECAUSE IT WAS
your practice. In this regard, the author
PREMISED WON INVOCATION
also invites your inquiries, ssrrggestions, U P
OF HIS RIGHT TO ASSISTANCE
tfcles, contributions and comments.
OF COUNSEL
I. THE STATUTE ALLOWS FOR
THE ADMISSION OF A REFUSAL
Article 67011-5, sec. 3(g) provides:
If the person refuses a request by an
officer to give a specimen of breath
or blood, whether the refusal was express or the result of an intentional
failure of the person to give the

'specimen, that fact may be introduced
on the trial of said person.
11. THE LEGISLATURE PURPOSE
BEHIND THE REFUSAL ADMISSIBILITY STATUTE
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The legislative underpinning of the

aforementioned evidentiary statute is that
the refusal is ostensibly relevant because
it tends to show the refusing person's state
of mind, i.e., that he had the opinion he
was guilty and therefore refused the test
because he believed its result would show
scientificevidence of guilt. Stated another
way, the statute provides for the introduction of a DWI suspects refusal to be admitted in evidence to demonstratehisguilty
thinking mind, apparently to be used
against him, because a person who helieved himself innocent would have submitted to testing to prove himself innocent
and because he had nothing to fear. See,
People v. Suddith, 421 P.2d 401 (Cal.
1966) cert. denied, 389 U.S. 850 (1967)
and South Dakota v. Neville, 459 U S .
553, 103 S.Ct. 916 (1983).

111. A REFUSAL IS NOT OFFENSIVE
TO THE PRIVILEGE AGAINST
SELF-INCRIMINATION OR
MIRANDA
The United States Supreme Court in
South Dakota v. Neville held that the admission of a DWI suspect's refusal offends
neither the fifth amendment's privilege
against self-incrimination nor the dueprocess guarantee of fundamental fairness.'
Specifically, with regard to the privilege
against self-incriminati~n,~the court
reasoned that a suspect's refusal was not
a testimonial communication3 and therefore was outside the parameters of the
privilege. With regard to the due process
guarantee, the Court in discussing Miranda v. Arizona, 384 U S . 436, 86 S.Ct.
10602 (1966), Doyle v. Ohio, 426 U S .
610, 96 S.Ct. 2240 (1976), and United
States v. Hale, 422 U S . 171, 95 S.Ct.
2133 (1975) (implied in Miranda is the
assurance that his invocation of his right
to remain silent wit1 not be used against
him), saidit was not fondamentally unfair

for an officer to fail to warn the suspect
that his refusal could be used against him
as evidence of guilt. Neville, 103 S.Ct. at
923.
VI. THE RIGHT T O COUNSEL
Notwithstanding, Neville does not
foreclose the suppression of a DWI suspect's refusal where the refusal is based
upon a request for assistance of counsel in
deciding whether to submit or not submit
to chemical testing, on grounds that it
violates his constitutional rights to
assistance of counseL4Unquestionably, the
constitutional guarantee of counsel exists
in its own right and is not dependent on
any other guarantees before it can be invoked. See VI and XIV amendments, U S .
Cons!. and Art. 1 $10, Tex. Const.
Moreover, it has long been held that a
person's invocation of his right to
assistance of counsel cannot be used as
either direct evidence of guilt, Bruno v.
Rushen, 721 F.2d 1193 (9th Cir. 1983) and
h i n a I*. So[erir, 573 F.2d 1027 (8th Cir.
1978), or as an inference of guilt,
Wainright v. Gremfield, 106 S.Ct. 634
(1986). Indeed, the invocation of one's
right to counsel "has essentially no probative value where the question is one of
guilt or innocence." Greenfield, 106 S.Ct.
at 642 (Justice Rhenquist and Chief Justice
Burger (concurring).
V. RELEVANCY AND DUE PROCESS
A. Prejudice, co~zfusionand misleading
the jury.
This notion of a request for counsel having no probative value is of particular
import when oneconsiders the rule of evidence that "[elvidence which is not relevant is inadmissihle" and a defendant's
due processldue course of law rights to a
fair trial. See Rule 402, Tex.R.Cr.Evid;
XIV amendment, U.S. Const; Art. 1 $13
and 19, Tex.Const.; and Art. 1.04,
Tex.C.Cr.Pro. In t h ~ sregard, the following language of Justice Rhenquist and
Chief Justice Burger in Greenficd, 106
S.Ct. at 642, is noteworthy:
No sensible person would draw an inference of guilt from a defendant's r e
quest for a lawyer after he has been
told he had a right to consult one; it

is simply not true that only a guilty
person would want to have a lawyer
present when being questioned by the
police.
The aforementioned language makes clear
that a refusal to submit to chemical testing,
premised upon a counsel request, has no
probative value with respect to guilty or
innocence. A refusal, on counsel grounds,
simply has no tendency to make guilt or
innocence more probable or less probable.
See Rule 401, Tex.R.Cr.Evid.
At best, such a counsel request shows
no more than the "individual [was] able
to understand his rights and [was] not incoherent or obviously confused or unbalanced." ~ r e e n f e l d ;106 S.Ct. at 642.
Accordingly, in the context of a DWI pmsecutum, a refusal might arguably be relevant to show innocence (sobriety), however, it would not be relevant to show guilt
(intoxication, i.e., loss of normal mental
faculties).
This is particularly true where one considers, too, theevidentiary rules that even
relevant evidence may be excluded where
the probative value of its admission is
substantially outweighed by the dangers of
prejudice, confusion or misleading the
jury. See Rule 403, Tex.R.Cr.Evid. Indeed, where there is a danger that a jury
might be prejudiced, confused or mislead
by the admission of a refusal, a defendant's
federal and state due procesddue course
of law rights ostensibly mandate suppression. Therefore, since "it is simply not
true that only a guilty person would want
to have a lawyer present when being questioned . . .," Gm~nj'ield,1106 S.Ct. at 642,
a refusal premised upon a counsel request
could do no more than confuse and mislead
the jury causing prejudice to the Defendant. See Rezac v. State, 722 S.W.2d 32
(5th Tex.App. [Dallas] 1986).

to advise the defendant of tfie nonapplicability of Mitanda to a chemical
test request, and (3) the defendant is
thereby mislead into invoking his
Miranda rights to counsel and/or to
interview termination and refuses.
Rust v. Califor~tiaDept, of Mofor
Vehicles, 73 CaLRptr. 366 (CaLCt.
App. -4th Dis., Div. 1, 1969); Wiseman v. Sullivan, 211 N.W.2d 906
(Neb. 1974); Swan v. Louisiana Dept.
of Pub. Safety, 311 So.2d 498
(La.Ct.App. -4th Cir. 1975); State v.
Severino, 537 P.2d 1 187 (Ha. 1975);
and, Luwtan v. Ohio Bureau ofMotor
Vehicles, 386 N.E.2d 267 (Ohio Ct.
App. 1978).
This due process argument is commonly referred to as the Comingled Miranda
Doctrine or the Confusion Doctrine. Indeed, the Texas Court of Criminal Appeals
has recognized that a "probable Miranda
violation" would occur where a police officer "mixed his request for a breath sample with questions that amounted to interrogation" after a suspect had invoked any
of Miranda rights. McCambridge v. State,
712 S.W.2d 499,506.n.17 (Tex.Cr.App.
1986). Ostensibly, the Comingledl
MixedConfusion Miranda Doctrine would
have as much validity in a driver's license
suspension hearing for failure to take a
chemical test as it would in a DWI prosecution. See also, note 2, in~$ra.
VI. VIOLATION O F A DEFENDANT'S RIGHTS TO CONFRONTATION AND IMPERMISSIBLY
SHIFTING THE BURDEN O F
PROOF

Arguendo, a chemical test refusal
premised upon, or equated to, a request for
assistance of counsel can be cured of error by simply allowing the jury to be told
B . Mhing and Cominglrng of Miranda of the refusal and not told of the request
with the Chemical Test Request: Prejlrdice, for counsel. However, upon proper analyConfirrion and Misleading the Accused. sis, this "first blush" cure fails to pass
Several courts have differed with the constitutional muster because it "imposes
Neiille Court's holding that it is not fun- upon the defendant a constitutionally unacdamentally fair to admit a refusal after a ceptable burden." Cj5, State v. Long,
S. W.2d
(Tex.Cr.App.,
DWI suspect has been Mirandized. Specifically, the refusal has been found inad- July 1, 1987) (Slip Op. at p. 38).
Soecificallv, allowing such a refusal into
missible on due process grounds where:
evidence, '$aces the dcfendant in the proverbial Catch-22,"Lmg, S . W . 2 d
(1) the officer Mirandized the defenat
(Slip Op. at 39), because it
dant, (2) the officer made no attempt

-
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allows the State's admission of the refusal
(premised upon a counsel request) to be
heard by the jury, absent the counsel request, and allows jury speculation as to
why there was a refusal; or alternatively,
it allows the State's admission of the
refusal (premised upon a counsel request)
and requires waiver by the defendant of his
privilege against compulsory self-incrimination by compelling him to testify andlor
to call the requesting officer to explain why
he (the Accused), on counsel grounds, did
not refuse the requested test. C', Long,
S.W.2d at
(Slip Op. at
39).
Granted, the legislature generally has
authority to alter accepted trial procedure,
and, had the authority to do so in enacting
the chemical test refusal evidentiary admission statute. However, as that statuteis applied to a defendant who requests
assistance of counsel, it becomes unconstitutional and violates due process "to
the extent that the prosecution can enjoy
such a benefit at the expense of the defendant." Long, -S.W.2d at
fSlin
,..- On
-,.. at
-.471
.-,.
In lung v. Stare, - S.W.2d
1Tex.Cr.Ann. 1987) [he oretrial
videotape interview and evidentiary procedure, as authorized by Art. 38.071, $2
V.A.C.C.P., were held uuconstitutional
because it compelled the Accused to call
his accusor to the stand or waive his right
to confrontation. The chemical test refusal
evidentiary rule, as authorized by Art.
67011-5 $3(g), is equally unconstitutional
as applied to a case where the refusal is
premised upon, or equated to, a request for
assistance of counsel because:
1) It allows the jury to infer the DWI
Defndarit is gnilty because he refused to
submit to chemical testing where he requestedassiStanceof counsel, i.e., no test
was taken because the accused invoked his
right to have an attorney present and did
not submit to testing andlor the requesting
law enforcement officer equated a counsel
request to be a chemical test refusal,
Greenfiald and Remc;
2) It allows and invites the jury to
spentlate as to the nnexplained reason as
to why there was no chemical test taken
where a trial court precludes the prosecution fmm informing the jury, for fear they
will infer guilt, that the DWI Defendant's
refusal was premsed upon, or equated to,

~.

.

a request for assistance of counsel; and,
3) It compels the DWI Defendant to
waive either his privilege against compulsory self-incriminationby requiring him
to personally explain the alleged refusal as
a counsel request or to call the requesting
officer (who would be adverse or hostile)
as his witness to explain the alleged refusal
as a counsel request, c j , Long,
S.W.2d at
(Slip Op. at 40). In
either instance, he is placed again in the
position of having the jury infer that herequested counsel because he was guilty.
4) It denies the DWI Defendant his
rights to confontation under both fed&
and state law as he cannot cross examine
a "nebulous" refusal. VI and XIV amendments, U S . Const.; Art. 1 $10, Tex.
Const.; and Aa. 1.05, Tex.C.Cr.Pro.
Again, he is compelled to either testify
himself andlor to call the requesting officer
to explain the reasons for the alleged
refusal. In either instance, the admissibility
of the explained refusal impermissibly
shifts the burden of proof to the DWI
Defendant.

did not apply to the chemical test decision.
In addition, the refusal statuteasapplied
in any case wherein the refusal is premised upon, or equated to, a request for
assistance of counsel, is unconstitutional
as the Accused is pidgeonholed into a Hobson's choice. As such, it forces the accused
DWI Defendant to accept a probable inference of guilt from the invocation of one
constitutional right (assistance of counsel)
or to choose between his right to be free
from compulsory self-incrimination (by
testifying himself or by calling the requesting officer to explain the alleged
refusal) versus his right of confrontation
(whereby he would be compelled to cross
examine the requesting officer to explain
the alleged refusal). Indeed, in the latter
instance, the Accused is also unconstitutionally subjected to a shifting burden of
proof. Of course, should a Defendant make
the arresting officer his own witness by
calling him for direct examination; or
should he cross examine him; or should he
elect to testify on his awn behalf-he does
no more than return himself to the place
from which he first started: allowing the
VII. CONCIAJSION: THE STATU'I'E jury to infer his guilt simply because he reIS UNCONS'L'I'I'UTIONAI. AS quested counsel. CX, Long,
APPLIED WHERE COUNSEL S.W.2d at
(Slip Op., concurring
WAS REQUESTED
opinion by Judge Campbell at p. 1).
Accordingly, the chemical test refusal
In a DWI post Miranda warning context, statute as applied in any of the above
a request for counsel cannot he equated to scenarios is unconstitutional and should be
a refusal to submit to chemical testing. In- precluded from admission into e ~ i d e n c e . ~
Respectfully submitted,
deed, from an objective viewpoint, the request is "insohably ambiguous" and conMatlett, Trichter & Brann
55 Waugh Drive, Suite 900
stitutionally cannot give rise to an inference
Houston, Texas 77007
of guilt. A request for assistance of counsel
"in the face of an accusation is an enigma
(713) 868-1010
and should not he determinative of one's
mental . . . [state] just as it is not deterJ. GARY TRICHTER
minative of one's guilt." Greenfield. 106
State Bar No. 20216500
S.Ct. at 640, n. 11 (quoting the
Fla.Sup.Court in State v. Bwwick, 442
CERTIFICATE OF SERVICE
So.2d 944, 948 (1983).
An Accused's rights to assistance of
I hereby certify that a true and correct
counsel, due process, and a fair trial, as
well as fundamental notions of fairness and copy of the above and foregoing Memoour rulus of evidcncc, dictate that the risk randum has been furnished to the Assistant District Attorney presently assigned to
of nreiudivc.
cont'usion and oTmisleadinr
"
"
a jury constitutionally outweigh any pro- this case by hand delivery on this
day of
1987.
bative value of admitting iuto evidence a
chemical test refusal which was premised
upon a request for aid of an attorney. This
is particularly true wherein the Accused
was not informed that his right to counsel
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Donald Anthony MILLER, No. 69,084
Capital Murder Death
Affirmed
Opinion by Judge Teague; 9/16/87

--

Attorneys:

Catherine Burnett (ct app on appeal)
Janet Morrow

VIDEO TAPED RE-ENACTMENT:
Facts: During D t scapital murder trial, a video tape was
shown which counsel described as a video taped re-enactment of
the death ride of the victim. It showed a pretrial re-enactment
of the route the automobile in which D, his co-defendants, and
the victim took to the location where the murder occurred. It
also showed the scene of the murder.
Held: The Court initially held that because counsel failed
to object to a showing of the video tape in the trial court, the
error was not properly preserved. The Court went on to hold,
however, that the particular video tape did not depict any
staged or re-enacted criminal acts. The Court agreed in
principle with the Ft. Worth Court of Appeals Opinion in Lopez
v. State, 651 S.W.2d 413 (Tex.App.-Ft. Worth 1983), which was
later withdrawn. See, Lopez v. State, 667 S.W.2d 624 (Tex.App.Ft. Worth 1984). (Original opinion reversed on other grounds,
grounds by the Court of Criminal Appeals.) See, Lopez v. State,
664 S.W.2d 85 (Tex.Crim.App. 1985). In the original Lopez
opinion, the Court of Appeals held that any staged re-enacted
criminal activity or defensive issues involving human beings are
impossible to duplicate in every minute detail and are therefore
inherently dangerous, offer little in substance, and the impact
of re-enactment is too highly prejudicial to insure the State or
the Defendant a fair trial. The Court held that in this case
the video tape was merely a series of pictures of the route
taken to where the victims were murdered and pictures of the
scene itself, which had been previously described in great
detail by the victims. The Court noted that the jury also saw
still photos of the crime scene itself.
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COMMENT: This case is significant because it is the
first recent statement by the Court of Criminal Appeals
on the video tape issue. Numerous other issues were
raised in this case which are not significant to the
jurisprudence of the State.

Kavin Wayne LINCECUM, No. 69,651
Opinion by Judge Miller.
Attorney:

--

Capital Murder Death

--

Robert J. Kuhn

Comment: No issues of particular
significance were in this Opinion. It was
probably published simply because this was a
capital case where death was assessed.

Ex Parte William KLASING, No. 69,703
Writ of Habeas Corpus Relief Granted
Campbell; 9/16/87
Attorney:

--

--

Art. 11.07 V.A.C.C.P.
Opinion by Judge

Shannon E. Salyer

PROOF OF PRIOR CONVICTIONS ALLEGED FOR ENHANCEMENT:
The Court of Criminal Appeals adopted the reasoning of the
5th Cir. in Stokes v. Procunier, 744 Fed.2d 475 (5th Cir. 1984)
and held that where the State relies on an indictment to prove
the sequence of convictions for enhancement and the jury is the
fact finder, the State must introduce some evidence that the
jury was utilizing the statute of limitations in calculating the
date of the commission of the offense. In this case, the charge
to the jury did not contain instructions regarding the statute
of limitations relief granted.
Robert Bruce MOORE, No. 752-83 --On D's PDR, DWI, Court of
Appeals Affirmed
Opinion by Judge McCormick; Judge Teague
dissenting; 9/23/87

--

Attorney: Edgar A. Mason.
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CHARGE :
Facts: The Dallas Court of Appeals determined there was no
error because D,was not entitled to an affirmative submission of
a defensive issue which merely denied the existence of an
essential element of the State's case. The Court of Appeals
further held that the charge submitted to the jury contained a
general converse instruction which was in essence substantially
equivalent to the charge requested by D.
Held: The Court of Criminal Appeals held that since D's requested instruction did not encompass an affirmative defense but
was merely a denial of one of the elements of the State's case,
and since the Court's instruction sufficiently directed the jury
as to their duty, the trial court did not err in refusing D's
requested charge.

-- --

--

On D 1 s PDR
Capital Murder
Jesus Martinez GAMEZ, No. 015-84
(life)
Court of Appeals affirmed
Opinion by presiding
Judge Onion: dissenting and concurring opinion by Judge Clinton;
concurring and dissenting opinion by Judge Teague.

--

Attorney: Manuel V. Lopez and Eduardo Sanez
Court of Appeals decision reported at 644 S.W. 2d 879 and at
665 S.W. 2d 124 (Tex.App.-San Antonio, 1983)

TRIAL JUDGE DISQUALIFICATION:
Facts: The question of whether The Honorable Roy R. Barrerra,
Jr., the trial judge was absolutely disqualified to preside at
trial was raised for the first time on appeal. The Court of
Appeals abated the appeal for an evidentiary hearing. The
State's announcement of ready was not prepared by him, although
the document bore his stamped signature.
Held: The Court of Criminal Appeals recognized the mandatory
disqualification of a judge who has participated as counsel in a
case. Judge Barrerratslack of participation in the case was
clearly detailed and that the possible perfunctory act of
stamping the announcement of ready standing alone would not
constitute him as llcounselin the caseff. See, Bradshaw v.
McCotter, 796 Fed. 2d 100 (5th Cir. 1986).
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Michael LAGRONE, No. 063-83, On D's PDR; Agg. Robb.; C/A
Affirmed; Opinion by J. McCormick, Diss. by Clinton & Teague,
10/7/87, Attorney: Pete Gilfeather
SEARCH & SEIZURE: Viewing of affidavit for search warrant limited
to "four corners" plus any inferences or conclusions logically
drawn from matters in affidavit. At trial, D challenged affidavit
of search warrant. Affidavit claimed that the victim had picked
photo number 35315 from array. Affidavit also recited the
affiant's belief that the D was the robber was based upon the
identification of the photo, but failed to expressly connect the
accused to the crime by reciting that the accused was the person
in the photo. The Court concluded:
"When this affidavit is read in a common
sense and'realistic manner it is reasonable
to conclude that the photograph selected by
the two victims was a photograph of appellant
and not another person. Any other conclusion
is contrary to the weight of reason and
evidence as shown by the record. There is no
evidence in the record to suggest that either
victim
identified another person as the
robber, or even that either victim had any
difficulty picking appellant's picture out of
the array.
We do know that the person
depicted in photo number 35315 was identified
as
the robber and this
knowledge
was
communicated
to the magistrate with the
affidavit reciting the name of the appellant.
Merely
because
the officer
failed
to
explicitly state the obvious, that is, that
photo number 35315 was that of the appellant,
is no reason to hold the warrant defective."
Comment: The Court of Criminal Appeals
has apparently reviewed the appellate
record as a whole in determining the
facts recited above in overruling
a
challenge to the affidavit. Additionally,
they honor the "four corners" rule by assuming, without any support in the affidavit or the record, that the appellant
was the person depicted in the photograph
and that the said information was "communicated to the magistrate with the
affidavit". Apparently contemporaneous
communications not contained in the affi-
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davit or the appellate record are not
considered part of the "four corners" of
the affidavit.
Silas Owendoff ANGEL, No. 912-85; Theft: On D's PDR C/A ~ffirmed;
Opinion: J. Campbell, White conc. in result, Duncan joins part
and dissents to part, Clinton diss. joined by Teague,
Teague
diss., Miller diss,
McCormick, Onion & Davis diss. to issue of
State's standing: 10/7/87; Attorney: Russell C. Busby.
SEARCH & SEIZURE: City police officer has unlimited jurisdiction
to make warrantless arrest for offense committed within his sight
and presence anywhere in Texas. [relying on 1895 interpretation
given by Texas Supreme Court to Arts. 998 & 999, VATS, overruling
Love
State, 687 S.W.2d 469 (Tex. App. - Hou[lst], 1985, PDR
-v.
ref'd) and Weeks v. State, 132 Tex.Cr.R. 524, 106 S.W.2d 275, 276
(1937) and theirprogeny1
APPEAL & ERROR: State's failure to complain of standing in the
C/A results in waiver of that ground for upholding t.c.'s ruling
on motion to suppress. [Holding not supported by majority of Ct.1
Lee Clark WEBB, Jr., No. 1008-85, DWI, On D's PDR C/A mod. &
affirmed, remand to t/c: Opinion by J. Davis, Onion, McCormick &
White concur in result, Clinton, Miller & Duncan disagree with
analysis of lead opinion, but concur in result, Teague concurs in
result: 10/7/87: Attorney: John H. Leigh & John Allison, Jr.
SEARCH & SEIZURE: DWI roadblock unconstitutional. State attempted
to combine a road block to check for driver's licenses with an
intent to also check for other offenses, namely: DWI. C/A
determined that the stop was really a subterfuge for a DWI check
and as such, stop was unconstitutional. Tex.Cr.App. agrees with
this analysis. Ct. states some type of license check or DWI
roadblock might be o.k., but not this one. C/A was wrong,
however, in ordering an acquittal; proper remedy is remand.
Samuel Richard JOHNSON, 094-86; Agg.Kdnp.:
C/A rev & remand to
t.c.; Opinion by Clinton, Onion, Davis & McCormick diss., White
concurs in result, Teague concurs in result; 10/7/87; Attorney:
Douglas O'Brien.
JURY CHARGE: Ct's charge to jury failed, over objection, to
specify specific facts alleged to make D a party, thus failed to
apply
law of parties to facts.
State,
during argument,
specifically asked jury to find D guilty as party. C/A held that
there was evidence D was guilty as primary actor, thus any
reference to law of parties was superfluous and could only have

December 1987 1 VOICEfor the D&se

SDR-5

operated to increase State's burden to appellant's advantage. TCA
holds addition of law of parties charge will never increase.
state's burden; it always acts to decrease State's burden.
"That evidence in a given case may be deemed
legally sufficient to support conviction of
the accused as a primary actor will not
necessarily render a failure to apply the law
of parties to the facts of the case over
objection harmless, much less beneficial especially where as here, the State indicates
it would prefer to proceed on the relatively
simpler endeavor of proving guilt as
a
party.

..

Because the evidence raised an issue whether
appellant was guilty under the law of parties
as defined in Csecl. 7.02(a)(21.
supra, we
hold it was error for the trial judge to
refuse appellant's request that the charge
more explicitly apply the law of parties to
the facts of this case. Moreover, because
that was the theory of prosecution best supported by the evidence and most fervently
advanced before the jury in the State's final
argument, we hold this error precipitated at
least 'some harm' to appellant under Almanza
v.
- State, supra, irrespective of whether the
evidence incidentally supported conviction of
appellant as a primary actor as well."

.

James Frank POLK, Jr , No. 296-86; Murder; On State's PDR, C/A
affirmed; Opinion by J. Miller; 10/7/87; Attorneys: R. K. Weaver
& Royce West.
SEARCH & SEIZURE: D need not specifically invoke provisions of
art. 38.23 to gain benefits. Art. 38.23 is not an independent
basis for objecting to the admission of evidence. It is a
procedural result which applies after an objection to the
admission of evidence is sustained. All that need be said at
trial is that the arrest/search/seizure was in violation of a
State statute or constitutional provision. "If the defendant
invokes Texas law, either statutory or constitutional, as grounds
for excluding evidence at trial, the provisions of Art. 38.23,
supra, are automatically invoked."
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Phillip Daniel TOMPKINS, NO. 68,870: Cap. Murder: Aff.; Opinion
by Teague, Onion, McCormick & Duncan concur in result, Clinton
dissents: 10/7/87; Attorneys: Larry D. ow ell & Robert A. Jones.
JURY SELECTION/BATSON:
State
complained on basis of Batson.
facie case. TCA held:

struck all of blacks and D.
No issue of whether D made prima

A prima facie case represents the minimum
quantum of evidence necessary to support a
rational inference that the allegation of
fact is true. The party with the burden of
proof
must produce at least this
much
evidence
to avoid a finding
that
the
allegations is not true as a matter of law.
Once produced, however, the allegation must
be found true unless it is contradicted,
impeached, or rebutted by other evidence. In
the present context, such other evidence must
include a racially neutral explanation by the
prosecuting attorneys, and must be legally
adequate to support a judgment in favor of
the State. If it is, an issue of fact is
joined which can only be resolved by an
assessment
of
evidentiary
weight
and
credibility. It is the burden of the accused
to
persuade
the
trial
judge
by
a
preponderance
of the evidence that
the
allegations of purposeful discrimination are
true in fact."
In a Batson hearing, the trial judge acts as factfinder and
weighs the credibility of the witnesses. As long as there is some
justification for the t.c.'s ruling, the TCA will not reverse.
Here, the D did not ask the t.c. to judicially notice the
proceedings at the trial, thus, the TCA would not look at the
appellate record to see if the prosecutor's excuses passed
muster. The reviewing court will only reverse the t.c.'s findings
for "abuse of discretion", i.e., his findings are not supported
in the record by sufficient evidence. Here, two were struck,
according to the State, because of general views against the
death penalty: one because she indicated she might refuse to
return a verdict unless the accused testified; one because she
had reservations about returning a guilty verdict based upon
circumstantial evidence; one because his reading and writing
skills were poor: one because he was an employee of the postal
service and the prosecutor had not had good luck with such in the
past. these explanations did not use the term "race" , thus were
&emed neutral. All issues concerning their validity were left to
the trial judge and his determination would not be reversed.
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Comment: It is interesting that the TCA would not
look to the entire record to support the D's claim
that the excuses given were shams since the D had
not asked the trial judge to take judicial notice
of the voir dire proceedings in ruling on the
motion. The Court did, however, consider the voir
dire proceedings where it would support
the
prosecutor's explanations.
Further, in Batson, the Supreme Court stated that
the good faith assertion of the prosecutor to the
effect that he/she had not struck the black juror
for racial purposes was insufficient to rebut a
prima
facie
case of discriminatory use of
peremptory challenges. Here, however, the TCA holds
that an excuse which is conclusory, is subjective,
is not supported in the appellate record, is nonverifiable and is not capable of being rebutted,
and is, in essence wholly dependent upon trusting
the prosecutor's word, was sufficient. Apparently
"trust me" isn't good enough, but any excuse,
however slim, which is nothing more than "trust me"
in another guise, is 0.k.
The
TCA has abrogated its responsibility
to
realistically review Batson questions. Neither the
trial court nor the appellate court has bothered to
"distinguish
bona
fide
reasons
for
such
peremptories from sham excuses belatedly contrived
to avoid admitting acts of group discrimination."
People v. Washington, 234 Cal.Rptr. 204 (Cal.App.4
All cases before the Court of Criminal
Dist. 1m7).
Appeals will, perforce, have a t.c.'s finding that
the strikes were not made for racial reasons, else
the case would not have reached the appellate
level. The current analysis employed by the TCA
seems to be that the validity of the excuse is a
factual determination for the trial judge to make,
and as long as there is any evidence in the record
to support the determination, it will withstand
review. Provided that there is a hearing, and the
prosecutor gives an excuse that is not tantamount
to a confession. there will always be some nonracial excuse. The t.c. will, thus, G y s be
making a factual finding contrary to the accused
which has some support in the record.
As the California Supreme Court noted, to permit
the prosecutor to justify striking a minority on a
conclusory, subjective basis not supported in the
appellate record "is to reduce
constitutional
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guarantee[s]
to meaningless superficialities." Id.
at. 211 citing People v. Turner, 42 Cal.3rd 711,
722. (1986). It appearsthat in Texas, Batson is a
dead letter on appeal.
FINAL ARGUMENT: Argument by prosecutor that the D's expert
witness, a psychologist, had "prosecuted" himself by testifying
for the D was error, but harmless in this case and not preserved
at trial with a correct, contemporaneous objection, or on appeal
by a separate point of error.
Allen Wayne JANECKA, No. 68,881; Cap. Murder: Affirmed per
curiam,
Dissents by Judges Teague & Duncan (joined by Judge
Onion)[both on the ground that Adams is wrongly decided], Clinton
dissents to parts, but joins other parts of opinion, McCormick
Concurs in part and joins remainder of opinion (both without
written opinions); 10/7/87; Attorneys: Douglas O'Brien & Kenneth
W. Sparks.
INDICTMENTS/MOTIONS TO QUASH: D contended he was denied proper
notice due to the failure of the indictment to allege the person
that allegedly provided the remuneration for the alleged crime.
The Ct., in reviewing the case recited the usual litiany of
American Plant Food and Adams. In determining whether an accused
had proper notice, the Ct. must determine if some requisite item
of notice was omitted from the indictment, and if so, whether the
D was harmed bv the ommission. The Ct. held that notice defects
are matters of form which may be amended, overruling Brasfield v.
State, 600 S.W.2d 288 (Tex.Crim.App. 1980). The Ct. then held that
if the indictment is found to allege all of the elements of the
offense, and the defect is one of notice necessary for preparation
of a defense, then a defect of form is raised and the State may
properly amend the indictment to reflect the requested information.
As the name of the person who provided remuneration for a murder
is not an element of capital murder, the defect was a matter of
form.
The Ct. found that the t.c. erred in failing to grant the D's
motion to quash since that name was necessary for the accused to
prepare his defense. The Ct. further held that as the accused had
actual notice of the name of the person who provided the
remuneration (found in the D's confession).
"When evidence
relevant to remuneration was presented, appellant did not claim
surprise, did not object on any ground related to the pretrial
motion to quash, or even suggest that he was in any manner
harmed. The failure to provide this notice "in no way figured
into the appellant's defense at trial...
As the record stands,
appellant's ability to prepare a defense was not affected by the
trial court's admittedly improper refusal to grant his motion to
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quash." No harm, no foul, no reversal.
Comment: It appears that you will only succeed on
appeal where you are challenging the failure to
provide proper notice where you also claim surprise
when the omitted evidence is offered. Presumably
you'd also need a written motion to continue the
case while you investigated this new information.
At a bare minimum, you must claim surprise and harm
during the trial directly related to your pret~ial
the motion and
motion, rather than simply rely
any hearing relating to it.

on

Judge Duncan's Dissent:
I point out that I cannot find in the Code of
Criminal Procedure any language that limits
the dictates of Art. 21.03 V.A.C.C.P.,
such
as: adequate information does not have to be
pled
if a defendant already knows
it.
Furthermore, there is no language in the Code
of
Criminal Procedure that
specifically
authorizes a harm analysis on a deficient
indictment. the majority opinion imposes such
an exception on Art. 31.03 V.A. C. C.P.

As state previously, since a conviction could
not
have been acquired without proving
"someone" paid or promised to pay
the
appellant
then
that
'someone"
became
something "which is necessary to be proved."
Art. 21.03, V.A. C.C.P. Therefore, it is an
element of the offense necessary to be pled.

Accordingly, it was one of the appellant's
Art.
21.19,
"substantial
rights. . "
V.A.C.C.P., to be given that information. The
failure
of
the
State to
plead
that
information prejudiced
that
substantial
right.
Thus, even under the majority's
theory, when taking into consideration Art.
21.03, V.A.C.C.P.,
it is evidence that the
Appellant's motion to quash should have been
granted.

.

Judge Duncan also recognizes that the Ct. was refusing to grant the
accused relief due to his failure to establish how he was harmed,
even though at the time of the trial no such showing was required,
thus the accused had no opportunity to make the requisite showing,
nor will he ever be able to make that showing.
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RIGHT TO COUNSEL: Counsel appointed in one case
invoke his
client's right to have an attorney present before the D is
questioned in another case. Further, an accused's attorney can
invoke his client's rights to remain silent and not be questioned
provided "1) an attorney-client relationship exists, 2) the
attorney invokes the Fifth Amendment right to counsel in the
presence of the accused or after conferring with the accused; 3)
the accused does nothing to contradict his attorney; and 4)
attorney's
officers agree not to question the accused in his
absence." (By footnote, the Ct. seems to disavow this final
requirement). None of this helped the D as the Ct. further held
that he voluntarily reinitiated the discussion of the crimes and
voluntarily waived his attorney's invocation of his rights.

Caruthers ALEXANDER, No. 68,941; Cap. Murder; Rev. & Rem.: Opinion
by Judge Onion, Judges Davis, Miller & Campbell dissent without
written opinion; 10/7/87; Attorneys: David Weiner & Yale G.
Phillips
IMPEACHMENT: At trial, the State was permitted to impeach the
accused
with evidence concerning a false statement made in
connection with the purchase of a gun. The State sought to
introduce this specific act of misconduct which had not resulted in
any conviction on the basis that it was impeaching the accused's
credibility. The Ct. held that mere allegations of misconduct which
have not resulted in criminal convictions are not admissible to
impeach the witness' credibility.
[The Ct. also noted that the State could not inquire on crossexamination about a matter, then attempt to impeach the witness
about his answer. The State cannot open the door to impeachment
itself.1
The Hon. Bob Perkins v. the Court of Appeals for the Third Supreme
Judicial District of Texas at Austin, No. 69,555; Mandamus/Relief
from Mandamus by C/A: C/A affirmed; Opinion by J. Teague, McCormick
concurs in result only, Onion, Clinton & Duncan dissent without
written opinion; 10/7/87; Attorney: Benny E. Ray.
PLEA BARGAIN: D and State entered into a plea bargain wherein he
agreed to plead guilty, and the State agreed not to recommend more
than 25 years T.D.C. The t.c. approved the plea bargain and agreed
that 25 years would be the maximum sentence, though a lower
sentence might be appropriate after reading the pre-sentence
report, then reset the case for sentencing after the pre-sentence
report was completed. After this proceeding, the State talked to
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the victims and determined that there were additional facts about
the case which they were not aware of, and which affect their
decision to plea bargain the case. They informed the trial judge
of these new facts, and stated that they were no longer recommending
a maximum sentence of 25 years. The trial judge offered the D a
chance to withdraw his plea, but he refused, contending he was
entitled to specific performance of the negotiated plea. The case
was put on hold while the original mandamus was taken to the C/A.
They ordered specific performance of the plea bargain and the t.c.
took a mandamus to the TCA to challenge the C/A order.
The TCA held that when the trial court accepted the plea and agreed
to the maximum of 25 years, subject only to a lower sentence in the
event of a favorable PSI, then the D had been convicted upon his
plea of guilty based upon a negotiated plea approved by the trial
judge. The only issue left was sentencing. The judge was without
authority to do anything other than proceed to sentence the D under
the terms of the plea bargain.
"As previously pointed out, under our law,
when a defendant enters a plea of guilty or
nolo contendre pursuant to a plea bargain
agreement with the prosecutor, and the plea
is accepted and the agreement is appfoved by
the trial judge, the defendant is entitled to
specific enforcement of the agreement if it
can be enforced, or, if not enforceable,
[then he] is entitled to withdraw his plea."
The TCA also noted that the t.c. was without authority to
withdraw the D's plea of guilty. The State cannot ask for a new
trial, and the D had not asked for one. The t.c., thus, could not
grant a new trial sua sponte.
The duty to enforce approved plea bargains is ministerial,
mandatory and non-discretionary, thus, the D was entitled to
mandamus to enforce the bargain.
Ex parte Joseph EDONE, Daniel D. EDONE & Kenneth D. HARRELL; Nos.
69,593/4/5;
Writ of Habeas Corpus/Contempt: Rel. granted in part,
denied in part; Opinion by Judge Davis, Judges McCormick & White
concur in result, Judge Clinton dissents; 1 0 / 7 / 8 7 : Attorney:
David Eotsford.
CONTEMPT OF COURT/GRAND JURY: The D
refused to answer questions
before a grand jury even after being given use immunity. They
were duly held in contempt of court and sentenced to pay a fine
and remain in jail until they testified. The TCA noted that the
grand jury was no longer in session, thus the portion of the
contempt judgment dealing with remaining in jail until purging
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contempt by testifying was moot and relief granted to that part
of the sentence.
The TCA also determined that when one is brought before the court
and ordered to answer questions before the grand jury, failure to
answer those questions is contempt of the court's order, and not
contempt of the grand jury. The t.c. thus had authority to find
the D's in contempt (overruling Ex parte Porte, 674 S.W.2d 772
(Tex. Crim. App. 1984) which G l d that the refusal to answer
questions before a grand jury was contempt of grand jury and not
contempt of court).
Ex parte Henry Louis POOL, No. 69,701; Writ of Habeas Corpus;
Relief Granted: Opinion by Judge McCormick; 10/7/87; Attorney:
William S. Harris.
INEFFECTIVE ASSISTANCE OF COUNSEL: The accused was charged as a
habitual criminal. His attorney failed to investigate the status
of his prior convictions and instead relied on representations by
the prosecutor that D had been twice previously convicted of
felony offenses and the first of those offenses had become final
prior to the commission of and conviction for the second offense,
when in fact the two prior convictions became final on the same
day. The TCA agreed that the D's attorney had been ineffective
in failing to independently investigate this matter and ordered
a new trial.
Ex parte Clyde Wade SEWELL, No. 69,710; Motion for rehearing on
Writ of Habeas Corpus; Motion for Rehearing Granted, Relief
Granted, Opinion by Judge Teague: 10/7/87 Attorney: J. Brent
Liedtke.
ENHANCEMENT: "[Wlhere it is alleged in an indictment that the
defendant has been previously convicted of at least two prior
felony convictions, and he enters a plea of "untrue" to those
allegations, and the State thereafter abandons one of the alleged
enhancement convictions, and the defendant thereafter obtains a
new trial because of an error regarding the prior felony used to
enhance punishment, the State is thereafter barred by the
respective Double Jeopardy Clauses from again seeking to have the
defendant declared to be and punished as an 'habitual offender'
when the same primary offense has not been changed."
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Michael VASQUEZ, No. 053-84; Cap. Murder; C/A affirmed on D's
PDR; Opinion by Judge McCormick, Judges Onion, Campbell & Duncan
concur in result, Judge Miller concurs in part and dissents in
part, Judges Clinton & Teague dissent; 10/21/87: Attorneys: Larry
Urquhart & Allen C. Isbell.
WARRANTLESS ARREST: D was arrested as a juvenile under provisions
of Family Code. He was then certified as an adult. At trial, he
pointed out that his warrantless arrest was not pursuant to any
exception in Chapter 14 of Code of Criminal Procedure. TCA held
that the law applicable to juvenile arrest is applicable, not the
adult laws, since he was a juvenile when he was arrested.
Ex parte Archie B. PETERSON, No. 866-85; D's PDR on C/ATs denial
of Pretrial Habeas Corpus: .Opinion by Judge Davis; 10/21/87;
Attorneys Wesley G. Hocker & Janet S. Morrow.

DOUBLE JEOPARDY: D plead guilty to and was convicted of DWI,
after which he was charged with involuntary manslaughter. He took
a writ to challenge the second trial on the basis of his claim
that he would be twice placed in jeopardy for the same conduct.
The C/A held that as DWI requires proof of driving on a public
road, an element not present in involuntary manslaughter, and
involuntary manslaughter requires proof of causing the death of
an individual, an element not found in DWI, there was no jeopardy
problem.
The TCA noted that under the instant indictment for involuntary
manslaughter, the reckless act alleged was the same DWI to which
the D had already plead guilty. Both charging instruments thus in
fact required proof of driving on a public road. Since the D had
already been convicted for the conduct shown to be a necessary
element of the more serious crime for which he had been charged,
his double jeopardy claim was good.
Donald Ray BRICK, No. 207-86: On D's PDR: C/A rev & rem to C/A;
Opinion by Judge Clinton,
Judge White concurs;
10/21/87;
Attorney: Ken J. McLean.
SEARCH & SEIZURE: The D was arrested, and immediately thereafter
consented to the search of his house where marijuana was found.
The arrest was made without a warrant and not under any of the
exceptions contained in Chapter 14 of the Code of Criminal
Procedure. At trial the D admitted his consent was voluntary, but
contended that since it was the fruit of an illegal arrest, the
material seized was inadmissfble. On appeal the C/A determined
that as the D admitted the consent was voluntary, it need not
consider the validity of the arrest or whether the consent was
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tainted by the illegal arrest.
The TCA noted that it has recognized that a determination of
voluntariness does not necessarily dispose of the question of
admissibility of evidence obtained from a consensual search
following an illegal arrest or detention. The detention, if
unlawful, may also have tainted the D's apparent voluntary
consent to search. They hold that:
"before it can be determined that evidence
derived from a warrantless but consensual
search following an illegal arrest is admissible, it must first be found, by clear and
convincing evidence,
not only that
the
consent was voluntarily rendered, but also
that due consideration of the additional
factors listed above militates in favor of
the conclusion that, the taint
otherwise
inherent in the illegality of the arrest has
dissipated. The burden, of course, is on the
State. "
The particular factors to be considered were: 1) the proximity Of
the arrest to the consent; 2) whether the seizure brought about
police observation of the particular object which they sought
consent to search; 3) whether the illegal seizure was 'flagrant
police misconduct'; 4) whether the consent was volunteered rather
than requested by the detaining officers: 5) whether the arrestee
was made fully aware of the fact that he could decline to consent
and thus prevent an immediate search of the car or residence; and
6) whether the police purpose underlying the illegality was to
obtain the consent.
The case was remanded to the C/A to determine if the arrest was
illegal, and if so, ifthe taint of the illegal arrest was
attenuated.
Ex parte Jerry McReed Hunt PATERSON, No. 69,813; Writ of Habeas
Corpus: Rel. Granted; Opinion by Judge Clinton, Judges Teague &
Campbell concur in result, Judges Davis & McCormick dissent,
Judge Onion not participating; 10/21/97; Attorney: Pro S e .
INDICTMENT/FINDING OF DEADLY WEAPON: The D was charged with
murder by stabbing with a knife. It was not alleged that the
knife was a deadly weapon. The TCA holds that due process
requires that before an accused may be subjected to the parole
effect of an affirmative finding of use or exhibition of a deadly
weapon,
the State must plead it somewhere.
It need not
necessarily be pled in the indictment, but the accused must have
pre-trial notice of the intent of the State to seek this finding
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[perhaps a pre-trial notice of intent to seek the finding?]. The
TGA suggests that this matter be plead in a separate paragraph,
much like enhancement paragraphs are now pled.
NOTE: there was no trial objection to the charge asking the jury
to make this finding. The error was found to be so egregious as
to give the accused relief on a writ without a trial objection!
The judgment was reformed to eliminate the finding of use of a
deadly weapon, thus permitting the D to be paroled as if no such
finding were ever made.
Ex parte Jose Luis PENA, No. 69,846; Habeas Corpus: Relief
Granted: Opinion by Judge Teague; 10/28/87; Attorney: Charles R.
Borchers

.

CONDITIONS OF PROBATION: The D was convicted of murder in a jury
trial. The jury sentenced him .to five years, T.D.C.,
and
recommended probation. As a condition of that probation, the
trial judge added 60 to 120 days of incarceration. As there was
no affirmative finding of use of a deadly weapon, the provisions
V.A.C.C.P.,
do not apply. The
of Art. 42.12 (3)(g)(2)(b),
sentence was,. thus, reformed to omit the condition of probation
dealing with incarceration.

C O U R T S
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EDITOR'S NOTE:
Each week, the fourteen courts of appeals issue numerous
opinions in criminal cases. Most of these opinions contain
some interesting analyses of Texas criminal law. It is beyond
the scope of this review, however, to attempt to analyze or
report all of these decisions. Therefore, the review of Courts
of Appeals decisions each month will concentrate on cases which
should be interesting to practitioners throughout the State on
current issues of criminal law and procedure.
DWI:

SUFFICIENCY OF EVIDENCE WHERE DEFENDANT FOUND SLEEPING
BEHIND WHEEL OF AUTO.

David Reddie, 736 SW2d 923 (Tex.App. - San Antonio) -- DWI -REVERSED AND REMANDED WITH INSTRUCTIONS TO ACQUIT -- BUTTS, J.,
joined by CADENA, C.J. and CHAPA, J. 9/2/87 ATTORNEY: WARREN WEIS
FACTS:
Defendant was seen slumped over the wheel of an
automobile parked in the middle of a street leading to a new
residential area.
The Defendant was asleep and the motor was
idling. There was no evidence of the following factors: 1.) how
the Defendant arrived at the scene; 2.) how long the car had been
there; 3.) how long Defendant had been sitting in the car; 4.)
whether Defendant was intoxicated when he arrived at the scene or
became so later.
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HELD: To prove "operation" under Art. 67011-l(b), the State
must show that, while intoxicated, the actor exerted personal
effort to cause the vehicle to function.
In this case, there was insufficient evidence to show that
Defendant drove the car to the location where he was found while
intoxicated.
[Court reviews cases from other states in reaching
decision).
BATSON HEARING: SUFFICIENCY OF PROSECUTOR'S EXPLANATIONS
FOR PEREMPTORY CHALLENGES OF MINORITIES.

--

Joe Manuel Garza:
No. 13-86-044-CR -- AGGRAVATED ASSAULT
AFFIRMED -- CORPUS CHRIST1 COURT OF APPEALS:
KENNEDY, J., joined
by NYE, C.J., and UTTER, J. 8/28/87 ATTORNEY: MARIA NUNEZ
In a retrospective hearing pursuant to Batson v. Kentucky,
106 S.Ct. 1712 (1986), the following explanations for striking
Hispanic veniremen were held to be sufficient by the Court of
Appeals :
1.)
One juror was the aunt of two young men notorious for
engaging in "bar-fights," the type of activity at issue in the
case.
2.)
One juror was 19 years old; the prosecutor desired a
more mature panel; moreover, the juror didn't appear to take the
case seriously.
3.) One had a son-in-law in T.D.C.
and had previous service
on the grand jury -- where prosecutor knew that he had a tendency
not to enforce the law.

4
One juror was 19 years old and her employer was
easy on this type of offense."
5.)
Juror frequented bar involved and his brother had
arrested for public intoxication.

'lultra
been

6.)
Juror was the brother of the chief deputy who declined
to prosecute case; had also served on aggravated assault jury and
found defendant not guilty.
7.)

Juror knew Defendant.
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Kenneth Cy Hardinq:
No. 01-86-00686-CR -- AGGRAVATED ROBBERY -AFFIRMED HOUSTON [lst Dist.] WARREN, J. and BASS, J.; LEVY, J.
DISSENTS. ATTORNEY: DOUG O'BRIEN 8/31/87
The following reasons for striking minority veniremen were
held to be racially neutral:
1.)
Juror had a nephew in Louisiana penitentiary and
prosecutor didn't believe juror when he said he could set his
feelings about this aside.

2.) Two jurors were unemployed.
Two jurors "nodded their heads in agreement'' with
3. )
defense counsel as he spoke in voir dire of mistaken identity -also, one of these jurors was of young age.

-

Houston
See also, Rasco v. State, No. B14-86-287-CR (Tex.App.
[14th Dist.] September 24, 1987) (prosecutor's reasons for strikes
given in more oarefully drawn detail).
COMMENT:
It is hardly surprising that Texas appellate courts would be
reluctant to reverse cases for Batson violations where the trial
court has found that the prosecutor's peremptory challenges were
not racially motivated. Indeed, the trial court, having witnessed
the entire voir dire proceeding, is in perhaps the best position
to assess the truth of the prosecutor's explanations.
Thus, if
the
trial
court is prepared to accept
the prosecutor's
-See
1
explanation, then the appellate court likely will affirm.
however, Miller v. State, No. 13-86-247-250-CR (Tex.App. - Corpus
Christi August 28, 1987) (Court reverses for Batson violation;
however, trial court, during retrospective Batson hearing, found
that two of the State's peremptory challenges were based on racial
considerations alone).
But if the issue turns out to be credibility, then almost any
explanatj.on will suffice, so long as the trial court accepts it.
This is hardly what the Supreme Court had in mind in Batson -which was, in fact, written to do away with the impossible burden
of Swain v. Alabama. Query, then, could the courts not turn their
attention to more objective factors?
For example, Batson clearly requires that the explanation for
the peremptory challenge be related to the particular case to be
tried.
106 S.Ct. at 1723. What has the venireman's "young age"
got to do with the case; why is the venireman's llunemployment"
related to the issues in the case?
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Second, objective information in the record, if available
(e.g.,responses to specific voir dire questions and juror
information cards) can be used to examine the consistency of the
prosecutor's explanations.
(Example: the prosecutor strikes two
minority veniremen because they are unemployed; however, one white
juror
is
also unemployed].
Other
indicia of
possible
discrimination can be detailed questioning of white panel members
See Batson v.
but desultory examination of minority veniremen.
Kentucky, A New Weapon for the Defense, Thielman and
Seymore,
Voice for the Defense, October 1987.
Finally, the prosecutor's
reasons (if given) for striking non-minority veniremen may be
revealing: the reasons for the strikes may be inconsistent, or the
reasons for striking minority panel members are specific but those
for non-minority members are vague.

INCONSISTENT VERDICT? JURY FINDS DEFENDANT GUILTY AS CHARGED BUT
SAYS "NO" TO DEADLY WEAPON ISSUE.
Sauceda v. State, No. 13-86-537-CR (Tex.App. - Corpus Christi
August 28, 1987).
AGGRAVATED ASSAULT -- AFFIRMED. KENNEDY, J.,
and NYE, C.J., and DORSEY, J. ATTORNEY: ALFRED0 JIMENEZ
The jury found Defendant guilty as charged for aggravated
assault as charged in the indictment, which included a specific
deadly weapon allegation. Nonetheless, the jury answered the
special issue as to use or exhibition of a deadly weapon in the
negative.
(This issue was also submitted at the guilt-innocence
phase)

.

The Defendant contended that these conflicting answers were
analagous to an inconsistent verdict.
Relying on its earlier
opinion in Ruiz v. State, 641 SW2d 364 (Tex-App.- Corpus Christi
1982, no pet.), the Court holds that the only question is whether
the evidence is sufficient to support conviction on the offense on
which convictions is returned; the verdicts should not be upset by
speculation as to the jury's motivation in reaching these answers.
The Court finds the evidence sufficient to support conviction.
COMMENT:

w,

Is not Ruiz a different situation?
In
five offenses
were tried together:
four murders and one attempted capital
murder. The jury found Defendant not guilty by reason of insanity
on three of the murders but guilty on one murder and the attempted
capital murder.
Here, there are two different answers as to an
element of the offense on the same case.
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EDITOR'S NOTE:
The Significant Recent Decision Report welcomes suggested
material from our readers. Often, there are signficant orders
or opinions which are destined never to receive publication.
These orders and opinions may, nonetheless, be valuable to other
attorneys faced with similar problems. In reporting these unpublished gems, we will provide the name of the contributing
attorney in the event the reader wants to follow up or confer.
Please send any suggestions to:
Catherine Greene Burnett
Significant Recent Decisions
1314 Texas,.Suite 1001
Houston, Texas 77002
From GERRY GOLDSTEIN

(512) 226-1463:

United States v. Boruff, No. 86-1175, Fifth Circuit, Opinion by
Judge Jolly, delivered 4/27/87
SEARCH AND SEIZURE - ROVING BORDER PATROL: Gov't appealed from
Dist/Ct1s order suppressing evidence. 5th Cir. affirmed the
ruling [finding that evidence was obtained as a result of an
illegal stop] against one of two co-Ds, but found that second D
lacked standing to challenge the stop.
Significant to the holding was the deference which the C/A
paid to the t/cls finding, including his familiarity with the area
where the stop took place:
"Speaking as an appellate court which reviews the
cold records, we cannot say that the district court,
familiar with the area where the stop took place and
having had the benefit of hearing the witnesses first
hand, erred in its determination that reasonable suspicion was lacking."
The C/A also noted that there is a conflict in the standard to
be applied on review: although a particular fact finding by a
Dist/C in suppression proceedings is subject to the "clearly
erroneous" standard, is there a different test for the Dist/Ctls
ultimate finding as to whether the facts give rise to a reasonable suspicion? In some cases the Court has applied the "clearly
erroneous" test while in other cases, the Court has exercised
an independent review, The question was left open here because
the Court's conclusion would be the same regardless of the standard applied.
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Criminal Law
Legislation Update
Part II
On behalf ofthe Association, I, as President, want to give special recognition to
Ruth Ellen Gura, Gerry Morris, Dav~d
Sheppard and Dain Whitworth for their
rrontline battle in tbe last Legislative Session in our defense against the onslaught
of IegisIation that would curtail those individual rights guaranteed by the Texas
and Federal Consfitutions. The very purpose of our organization is to protect and
insure, by rule of law, those rights, and
the efforts of Ruth Ellen, Gerry, David,
Dain and other loyal members on behalf
four Association. In testifying before the
Legislature, keeping up with proposed legislation, and all the many other thankless
tasks that went with those efforts, these
people merit very special thanks and comCharles Butts
mendations.

DRIVER'S LICENSE
AND TRAFFIC
H.B. 119
H.B. 119 arncnds Article 66x7 (h), Section
22 (b) lu nlluw wsuensiun of drivcr's liccnsc
for conviction of offe~~se
of eluding a peace officer. 9/1/87
H.B. 273
H.B. 273 amends Article 6701d V.A.C.S. to
provide that to have right to have traffc case
dismissed by takimg a defensive driving course,
must enter a plea of guilty or nolo contendre
on or before appearance date and show have
not completed such course within past two
years. It also authorizes the Court to impose
n $10.00 fee. 8/31/87
H.B. 705
H.B. 705 adds Section 32A to Article 6687
(b) creating an offense for sale, manufacture,
or possessjon of any document deceptively
similar to a driver's license; Class C penally,
Cless B for subsequent offense. Also provides
for license suspension upon conviction. 9/1/87

H.B. 914
H.B. 914 amends Article 66876, Section 34
and Article 6701h. Section 32 (el to amplify
the offense of Driving While License Suspended. Makes lack of actual notice an sftimalive defense, except for suspensionsarising out
of Article 6687b, Section 24 (a)-Involuntary
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Manslaughter, DWI, etc. Increases punishment
for subsequent offense to a Class A misdemeanor. 9/1/87

tion, cancellation, etc., and Class A to knowingly or intentionally use if obtained by false
swearing. 9/1/87

H.B. 915

DRUGS

H.B. 9 I5 amends Article 66878, Section22,
providing new medical grounds for license suspension and redrafting appeal pmvisions of Section 31 requiring an appellant to seek a timely
hearing before the County court. 9/1/87

H.B. 655

H.B. 173
H.B. 173 makes it third degree felony to
knowingly, intentionally, or recklessly deliver
abusahle glue or aerosol paint to a person under
18 years of age and provides licensing procedures for dealers. 1/1/88

H.B. 973
H.B. 973 amends Article 670Id, V.A.C.S.
to make offense of leaving scene of accident a
Class C misdemeanor if pecuniary loss is less
than $200.00 and Class B is greater. Also applieslaw to strikingunattendedvehicle, fixture,
and landscapmg. 9/1/87

H.B. 441
Makes it an offense to take a controlled
substance or drug into ajail to TDC and anoffense to possess a controlled substance while
on property of TDC. 9/1/87

H.B. 685

H.B. 1077

H.B. 1190 amends 6687b, V.A.C.S. permit
DPS to print "under 21" on face of Drivers'
Licenses and Identification certificates. 9/1/87

H.B. 685 creates equal grade offenses for
delivery or possession of controlled sobstance
analogues-a substance substantially similar to
the chemical structure of or designed to pmdnce a similar to or greater effect than Penalty
Group I or 2 substances. Also creates recordkeeping requirements for manufacturers and
dealers of chemical precursors, with Class A
misdemeanor punishment for first offense, and
Third Degree Felony for subsequent offenses.
9/1/87

H.B. 1294

H.B. 817

H.B. 1294 amends Article 6701h, Section IF
to require proof of insurance for two years insteadof five years aud only after a conviction
for a second or subsequent offenses, 9/1/87

H.B. 817 allows the legal possession of controlled substances or marijuana for training of
animals or calibrating of devices to detect such
substances.

H.B. 1077 amends Article 45.03 C.C.P. to
permit city attorney or his deputy to prosecute
appeals from municipal wurt with consent of
the county attorney. 8/31/87

H.B. 1190

t

H.B. 1410

S.B. 1035

H.B. 14lO.amendsArlicle6701h, Section IF
to require DPS to notify in writing those couvicted of failure to maintain financial responsibility of the resulting suspension and procedures
for reinstatement. 9/1/87

S.B. 1035 amends the Dangerous Drug Act
to includedelivery or possession of enumerated
anabolic steroids. First offensesare 3rd Degree
Felonies, subsequent offense is a 2nd Degree
Felony. 9/1/87

H.B. 1989

DWI

H.B. 1989 amends Article 6675b-7 V.A.C.S.
to make it a Class B misdemeanor to knowingly or intentionally alter a license plate to make
numbers illegible. 9/1/87

H.B. 313

S.B. 440
S.B. 440 amends 6687b V.A.C.S. to make
it an offensc to falscly swear or affirm to applrcalion for Driver's License or Identificatmn
certificate. It's a Class C misdemeanor, except
Class B ifto obtain durmgsuspension, revoca-

tingerprint on judgment or docket sheet upon
convietlon for DWI or involuntary
manslaughter for subsequent use in proving
prior conviction. 9/1/87

H.B. 313 amends Article 42.12, Section 4
@)I and Section 6 (b), clarifying the time at
which a defendant in a DWI case undergoes
alcohol evaluation and amends 67011-1 to make
the cost of the evaluation a court cost payable
by the defendant. 911187

H.B. 655 amends Article 42.12 C.C.P.
allowing the court to require as a term of pmbation for a second or subsequent offense of
DWI or Involuntary Manslaughter, the installation of a breath analysis mechanism in the
defendant's car. Also allows thecourt to require
the mechanism as term of restricted lieense.
Creates a Class B misdemeanor offense for
tampering with the device. 9/1/87

H.B. 2456
H.B. 2456 amends Article 67011-5 to relax
the requirements for taking blood tests. The
blwdmay be taken without the supervision of
a physician and does not have to he taken in
a doctor's oftice or a hospital. 9/1/87

S.B. 120
Amonds 19.05 P.C. expanding statute to
cover operation of airplane, helicopter, or boat
and changes definition of intoxication to that
of DWI statute. 9/1/87
S.B. 521
S.B. 521 adds Section 107Eto Article 6701d;
creates the offehse of drinking whde drivrng in
a public place, Class C misdemeanor: the offieer cannot arrest the driver if the driver signs
a ticket. 8/31/87

S.B. 646
S.B. 646amends42.12, Section 6 (d) C.C.P.
requ~ring automatic suspension of driver's
l~censeupon conviction for DWI if the defendant has previously taken the educational program as term of DWI probation. 6120187

FORFEITURE
H.B. 2187
H.B. 2187 amends Article 18.17 C.C.P.;
allows abandoned or unclaimed property to be
forfeited to a municipality as well as the Connty. Also pmvides for use of the property by the
seizing agency, rather than immediate sale.
9/1/87

S.B. 892
H.B. 635
H.B.635 amends 38.33 C.C.P. to provide for
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S.B. 892 addsa new Article 18.182 to C.C.P.
to permit money seized pursuant to gambling

protrision of Penal Code m d Amends Controlled Substanccs Act to pertnit money seized
by law enforcement agency to bedeposited in
an tnterest bearing account and distributed in
same manner and for same purpose as sun1
set~ed.9/1/87

35.261 lo read as follows:

H.B. 924 addsanother exemption fromjnry
duty in certain counties for past service.
SECTION 1. Sect~an62.106, Government

theponieshnw de/~twedtheirl~ds
lo the cled
irrrder Arfrcle 35.26 of this code nrzd before

Code, is amended to read as follows:
Sec. 62.106. mEMPTION FROM JURY

S.B. 1115

jury service if he:
(1) is over 65 years of age;
0)hw l e d custodv of achild or chddren

S.B. 1 115 amends Article 18.18 C.C.P.;
allows forfeiture of prohibited weapons to subdivisions of State for use or destruction. Also
amends Article 18.19 C.C.P. to require
forfeimre of any weapon s e i ~ in
d connection
with offense if the defendant is convicted.
9/1/87

(3) is a student of a public or private
secondary school;
(4) is a person enrolled and in actual attendance atan inailulion of highereducalion; or

JURORS
H.B. 65
H.B. 65 adds Article 35.261 C.C.P. providing procedure for a Batson v. Kentucky
challenge by the defendant if prosecution
utilizes peremptory challenges to exclude persons on the basis of their mee. 8/31/87
SECTION 1. Chaptcr 35, Codc of Crinlinal
Procedure, is amended by adding Article

SECTION 2. Thts Act applia to exemptions

H.B. 924

FEDERAL CRIMINAL PRACTICE
MATERIALS - 1986-1987
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2 VOLUMES OF ARTICLES-I VOLUME OF FORMS
............................................................................................................
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The Juvenile Court is required to hold a hearing before thechild's transfer to TDC to decide
whether to release the child or require completion of the sentence at TDC. 9/i/87

SECTION 3. Subsection (b). Section 54.03.
Family Code, is arncndcd lo read as follows:
(b) At the beginning of the adjudicalion hearing, the juvenile court judgc shall explain to
the child and his parent, guardian, or guardian ad litenr
(1) theallegations madeagainst the child;
(2) the nature and possiblc consequences
of the proceedings, irtelt~dirli,lgrhe law

H.B. 683
H.B. 683 amends Article 37.07 C.C.P. to
provide for admission into evidence at the punishment stane of a trial anv adiudication of
de~in~uencybased
upon a f&n; violation. It
is not admissible if more than five vears have

PAROLES
H.B. 1196
H.B. 1196 amends Article 42.18. Section
8(K) C.C.P. to includenotificationofufficials
in the County to which a prisoner is being
released. Also provides that if a prisoner is
being released to a halfwav house. the sheriff
in the convicting County tnust be notified and
he must then notifv the sheriff and rosec cut ion
in the County where the halfway house is
located. 6120187

relorhtg to rl~endmissibiliry ofthe record
of a jwe,zile coerr nrljrdicnrio,? in a

cri,niml proceeding:

(3) Ihc child's privilege against selfincrimination;
(4) the child's right to lrial and to c o h
frontation of witnesses;
(5) the child's right to representation by
an attorncy i f he is not already
represented; and
(6) the child's right lo trial by jury.

amends section 51.14 F.C. to establish procedure for requcst of records of adjudications
from Juvenile Court. 9/1/87

S.B. 26

SECTION 4. This Act takes effect Septen~ber
I, 1987, and applies only to lhcrecord of an
ndjudication of delinquencybased on conduct
that occurs on or after that date.

H.B. 1079
H.B. 1079 addsSection51.03 F.C. to include
thedefinition of conduct constituting Delinquent
Conduct a third or subsequent offense ofD\VI.
First and second offenses remain conduct i n
dicating a need for supervision. 9/1/87

H.B. 2608
H'B' 2608 adds
143B
Article
6701 1-6 allowing children 14 to 17 years of age
obtain dismissal of moving violation by attending teen court. 9/1/87

to

S.B. 17
S.B. 17 continues Texas Juvenile Probation
Commission and amends Section 8.07 P.C. to
~rovideajuvenile~oungertllan
15 l w b e p r o s ecuted for misdenleanors punishable by title
only and for violation of political subdivision
penal ordinance. 911187
SECTION 2. Section 51.14, Family Code, is
amendcd by adding Subsection (e) to read as

S.B. 26 anicnds Arlicle 42.18 Section 8(KJ
C.C.P. to require, in cases in which there was
a change of venue the notification of proposed
pitrule be given to the officials in the County
which the prosecutiun urigisated. Requests fur
such notification must be made within thirty
days of sentencing. 8/31/87

S.B. 341
S.B. 341 substantially rewrites Article 42.18
C.C.P. and includes several sienificant
changes:
supervision is not
( I ) Release on
available to certaill enu,nerated offcnscs,
sex
robberies,

-

and cases involving an affirwalive find of a
deadly weapon;
(2) Consecutive sentences are redly cunsecutive. A prisoner will have to cotnplete each
sentence before beginning the next sentence;
include counsel(3) Terms of parole
ing for sen offenders, requirements that the
parolee stay
. away. fiom the victim and areas the
victim frequents, and electronic ntonitoring;
(4) Provides for the issuance of a summons
rather than a warrant in revocation proceeding.
(5) Reduces the mandatory time of imprison,lient for
42.12 (3g, offe,,sc, or those
containillgan
fillding of a deadly
wcapoll, frolll one-thirdof the sentenceto olle.
,nnxi,llu,n of fif.
teen years. 9/1/87

S.B. 218

PEACE OFFICERS

S.B. 218 amends Section 54.02 F.C. torequire a finding of probable cause by the Juvenile
Coun to believe thechild committed theoffense
alleged before certifying the child as an adult.
Uponcertification, the District Court judge may
conduct an examining trial lo refer the case
directly to the Grand Jury. 9/1/87

H.B. 41, 279, attd 791
H.B. 41, 279, and 791 adds to the list of
peace officers in Article 2.12 C.C.P. the following: IRS special agents, special agents of
the United States Forest Service, and rapid tram
sit or regional transportation officers.

S.B. 225

H.B. 957

S.B. 225 amends Section 51.03 F.C. to
H.B. 957 provides for the creation of "adexclude from definition of a "child" anyone junct police officers in the Counties with private
married, divorced, widowed. 6120187
institutions of higher learning-providing them
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SECTION I. Anide3S 23, Code of Criminal
Procedure, is amended to read as follows:
Art. 28 23. EVIDENCE NOTTO BE USED.
(a) No avidcncttobts~ncdbyan
offmrorolher
pcrsan in violation of any provisions of lhe
Consrimtion oflaws of the State of Texas, or
of the Constitution of hws ofthe United States
of America, shall he admttted in evxdence
agamsttheaccusedonthe teal afmy crinunal

with peace officer authority on canlpus and
within one mile of campus.

H.B. 1175
H.B. 1175 amends Arttcle 14.05 C.C.P. to
prohibit entering a residence to arrest without
a warrant unless a resident consents or exigent
circumstances exist. 8/31/87

H.B. 947
H.B. 947 allow$ TDC to contract with the
Federal Government for the lease of military
bas= and other federal facilities for housing inmates. 8/31/87

Ease.

In any case where thc legal evidence raws
an lswehereunder..theiuw
. * shall be lnsvucted
that if it heli6rr.;. or has a m t w n d,lu douhl,
that thuevidcn~;wa,ul?loi~~rd
in violation uf
thc pruviriunr uilhis Articlc, 1hen:md in such

S.B. 82
S.B. 8 2 amends Article 14.03 C.C.P. lo
allow arrest without a warrant by a peace officer outside his jurisdiction, if the offense is
a felony or a Chapter 4 2 P.C. offense, and is
committed withm the olfcer's presence or
view.

H.B. 1503
H.B. 1503 requtres the Department of Corrections m lease space at Rusk State Hospital
to house and treat mentally ill inmates. TDC
IS required to expand thc leased facilities to
house at least 500 such inmates. 8/31/87

S.B. 215

S.B. 929
S.B. 929 as of Jauuary I , 1988, a peaceofficer who uses any hypnotic intefvtew technique
nlust pass a State administered exan~tnationand
be cwtificd. 8/31/87

SECTION 2. Thechange in the law made by
this Act applies only to the admissibility of
evidence obtained on or after the elklive date
of this Act. The admisrihilily ofevidenceohtained before the effective dale of this Aei is
covered by the law ineffecl when theevidence
was obwined, and the fomm law ieantinued
in ellecl for this purpose.

PRISONERS
H.B. 527

H B. 527 addsScetion 9.53 t0P.C. to justify
the use of force by jailer, guard or peace officer at municipal, county or TDC facility to
the degree the actor believes is necessary M
matntain security of the institution.

SECTION 3. This Act takes elfeel September
1. 1987.

H.B. 631

S.B. 1077 anmtds Article 18.01 C.C.P. by
allowing ajudge of a Municipal Cmlrl of record
who is a licensed attorney to tssue Section 10
evidentiary search warrants. 9/1/87

H B. 631 amends Arttcle 43.09 C.C.P. to
raise the discharge rate of fines from $15.00
per day to $45.00 per day. 9/1/87

TEXAS DEPARTMENT
OF CORRECTIONS

S.B. 1077

H.B. 2308
H B. 2308 allows counttesto sue percons for
cost of dental, health, o r medical servtces provtded while the person was incarcerated.

S.B. 5
S.B. 5 makes inmates of TDC liable for intentional damage m State property, repayment
enforecable as a term of parole. Article 42.18
(g) (8). 9/1/87

SEARCH AND SEIZURE
S.B. 1
S.B. 1 creates an exceptton to the exclu\ionary provisions of Article 38.23 C.C.P. if
the evtdence was obtamed by a law enforcement
officer acting in objective good faith rcltance
upon a warrant issucd by a ~reutralmagistrate
baaed o n probable cause. 9/1/87
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SECTION I. Subseclron (c), Article 18.01,
Code of Criminal Proeedurc, a amended ta
read as follows:
(cl A warch warrant mav not he lssued our
thiscode unless the sworn affidavit required
hy Subsection (b) of this art& see forth sufficient facts to eslabhsh probable cause: (I1
that a specific offense has been commitlcd,
(2) that the specifically described property or
items that are to bc searched for or seized constitute evidence of that offense, and (3) that
the properly or items constituting evidence hr
be searched for or seized are located at o+n
the particular person, place, or thing to he
searched. Only a judge of a municipal marl
of record wlm iis an nttoney licensed by the
Starcof Te,ras,statutorycounty coun, district
court, and the Court ofcriminal Appeals, or
L e Supreme Court "lay issue warrants pursuant to Suhlivision (10). Article 18.02ofthis

S.B. 215 is the Texas Prison Management
Act. Provides for the granting of additional
good time of up to 90 days to elrgible prisoners
when the inmate population reaches 95% of
capacity. Also prov~desfor expedited intensive
supervision pamle to reduce overcrowding. Expedited parole procedures are not available lo
a long list of enumerated offenses. Also provides for intensive probation as an alternative
to penitentiary sentence wtth the probation office acauirine vower to amend conditions of
probation.
Allows the trirll court, in cases other than the
commissmn of another felony, to extend tern1
a f ~rohationrather than revoke; limited to an
addttional one year in felonies, 180 days in
misdemeanors, or the trtal court may increase
the fine rather than revoke probation. 2120187
(section 13) 9/1/87

. -.

S.B. 245
S.B. 245 rewritesnmchof the slatutorv basis
for the Department of Correctioos. Includes
new vrovisions for TDC contracts with other
~ t a t e ' a ~ r local
d
agencies for contract labar,
clarifies requirements for good time credits,
allows mental health and mental retardation
treatment furlougl~s,mandates ci literacy traintng program, and c r a t e s an utban pre-release
program.
Also creates a ucw type of shock probation
in which the tnmate is at TDC frotn,75 to 90
days, and is not handled as n normal prisoner,
but as a special, temporary prisoner. 9/1/87

S.B. 251
S.B. 251 provides for TDC and Counties to
contract for private correctional facilities.
4/14/87

VICTIMS

code.

SECTION 2. This Act tabs eNecl September
1, 1987.

H.B. 56
H.B. 56allows victims and others to appear

In plrwn and testify at parale hearings. 9/1/87
H.B. 150
H.B. 150 anlends Article 42.18 Section 8
C.C.P. bv ~rovidinethat the victim. euardian
of dlc vicki~or close relative of ndeceased victim otherwise entitled to notification of parole
conaideratlon will be entitled to receive notice
if the person tiles with the board a written request for such notification, even though such
person fa~Eedto file an impact statement.

-

-

allowing them to be informed, upon request,
of parole procedures, of the defendant's release
pro.
on pawle, and to partinpatein the
cess. 9/1/87
S.B. 1300
S.B. I300 expands rights ofcrime victims to
include secure waiting areas during trial,
prompt returnof property; also provides for a
copy of the victim impact statement to heprovided lo the probation officer. 8/31/87

H.B. 2119
H.B. 21 19 permitted municipalities to contract wilhprivatevendors and counties to provide and operate jail facilities.

SPECIAL SESSION
LEGISLATION
H.B. 80
H.B. 80 permitted municipalities to contract
with private vendors and counties to provide
and operate jail facilities.

S.B. 1392
S.B. 1392 adds Chapter 57 to C.C.P.provides for the use of a pseudonynl by the victim of a sexual offense and makes it a Class C
misdemeanor offense for improper disclosure
by a public servant of the victim's true identtty. 9/1/87

H.B. 109

VETOED LEGISLATION

H.B. 109 amends Article 15.19, C.C.P. to
provide if a person is taken before a magishate
in a bordering County and remanded to custody.
hecan be heldfor nat mare than 72 hours before
heitle transferred to County where arrest occurred.

H.B. 396

H.B. 123

H.B. 396 permitted appointed counsel, upon
request, 30 days to prepare for trial in afelony
case when the defendant was not incarcerated.

H.B. I23 amends Section 39.03 P.C. to permit judge or employee of an appellate court to
reveal result of content of proposed or actual
opinion or decision to judge or employee of
same court prior to release without committing
an offense. Alsn amends Family Codc to permit a master to reside anywhere withm the administrative judic~alregion.

H.B. 484
H.B. 484 required TDC to establish a treatment program for inmates convicted of sexual
offense.

H.B. 135
H.B. 982
H.B. 982 added delivery or use of a controlled suhsrance as action which would make
a place a public or common nuisance.

H.B. 135 amends Safety-ResponsibilityAct
prov~dingfor notice that a conviction for failure
to maintain will result in suspension of Driver's
Lwense.

H.B. 1078

S.B. 20

H.B. 1078 amended Controlled Substance
Act to permit the attorney for the seizing agency
to represent the State in forfe~turecases and reSECTION 2 Th~s
Act aonlies to notificalm
quires Texas Commission on Alcohol and Dmg
of cw,sidumlwn for parule or solificalim of
a prisoner's r c l c w llul w c ~ ~ ~ nthe~ ~ r Abuse
i ~ ~l~censing
~ r for treatment programs using
~'lfrcltvedntud l l ~ ihct,
s and whclllcr or not
forfeited funds.
the prironer who is the subject of the cons~dcrationfor parale or who is to be released
H.B. 1084
1ssensenfed kfare, on, or after thedfecttvc
date of this Act.
H.B. 1084 amended Texas Alcohol and Drug
Abuse Services Act relating to conunltment and
H.B. 250
treatment of chemically dependent persons.
H B. 250 adds provisions to Attrcle 42.18
C.C.P. allowing nottce of paroleconsideration
H.B. 1191
to vict~msupon direct request even if no vicH.B.
1191
created
offense for selling or
tim impact statenlent was filed. 8/31/87
distributing document deceptively similar to
driver's license or personal identification cerH.B. 1552
tificate. (See H.B. 705-Driver's Liceme and
H.B. 1552 expands rights of crime victims, Traffic)

..

S.B. 20 Regulates athletic agents; makes
failure to register and failure to rcport a Class
A misdemeanor.
S.B. 35
S.B. 35 amends Section 22.021 P.C. to
eltmisate problems created by enactment of
H.B. 161 during Regular Sesson.
S.B. 66
S.B. 66 rewrites Article 37.071 C.C.P. in an
attempt to create a constitut~onalvidmtapmg
procedure in child abuse cases. In mponse to
the holdmg of Lmg v. Stare. Thls new approach
allows for the defendant to submit written intcrrogatorles to the child. with the reiponscs bemg
videotaped alw. Appears to bc clearly uncu~rst~tutional
on its face
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The State Constitutions in
the Bicentennial Year1
by Neil C. McCabe
Associate Professor,
South Texas College of l a w

All this year we have been celebrating
the bicentennial of the federal constitution.
Usually, when homageis paid to that document, what people have in mind and what
they talk about is the federal bill of rightsfree speech, freedom of religion, etc. In
reality, however, 1987 is not the bicentennial of the federal hill of rights; that set of
provisions will not he two hundred years
old until four years from now, in 1991.
Tonight I want to talk about the other
bills of rights, the state constitutionalprovisions, which have sewed the American
people for well over two hundred years.
Those guarantees have become increasingly important in recent years, as state courts
have fallen back upon state constitutional
provisions in the face of the U.S. Supreme
Court's retreat from the expansive interpretations by the Warren Court in the
1960~.~
The image of falling back on the state
constitution reminds me of a story about
Daniel Webster, the great American
lawyer, senator, and orator. On his deathbed Webster was approached by a friend
who intended to cheer him up by saying,
"Don't worry Senator. You will survive
this illness. Your constitution will pull you
through." "Not at all," Webster
answered. "My constitution was gone long
ago. I am reduced to living on my bylaws
now."3
In a simuar way many state courts have
fallen back on their state constitutions. In

I

I

doing so they have rediscovered a surprisingly solid foundation for constitutional
analysis separate from the federal constitution. That really should have come as no
great surprise. In past years the state bills
of rights were much more important than
the federal. A s a sign of the importance
that the states attach to individual rights,
a state bill of rights or "declaration" of
rights (the label that many states employ)
usually appears at the very beginning of
the state constitution, not at the end, as in
the federal ~ h a r t e r . ~
After all, the federal hill of rights was
an afterthought. The federal constitution
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primarily was written to set up a new
framework of government, delineating the
system of checks and balances and separation of powers among three branches. The
purposes were to create a stronger central
government, to foster commerce among
the states, and to guard against foreign
domination.
Individual rights were thought to be the
province of the state governments. Even
when the federal bill of rights was adopted,
in 1791, it was not applicable to the states.5
The state governments did not become
bound by the federal hill of rights until the
fourteenth amendment was passed after the
Civil War, or, more practically, until the
U.S. Supreme Court began applying the
bill of rights to the states in this ~ e n t u r y , ~
especially in the 1960s, when we speak of
the rights of the criminally accused7 and
p r i v a ~ yfor
, ~ example: Originally, Americans had to rely on the state constitutions
for protection of individual liberties. That
is a surprising fact to most people. My law
students are shocked when they learn of
the narrow scope of protection afforded by
the federal bill of rights just before they
were born in the 1960s. The federal bill
of rights is a great document, but not a particularly original one. To a large extent it
is a plagiarized version of state constitutions that predate the federal one.
The experience of the early Americans
with written charters commenced with the
founding of the colonies. By the time the

deputies convened to frame the federal
constitution, they had over a decade of experience at writing, rewriting, debating,
and modifying or rejecting some twenty
state constituti~ns.~
Keep in mind the fact that the federal bill
of rights was not adopted until 1791. Fifteen years earlier, however, in January of
1776, the New Hampshire legislature
issued a constitution. Later that same year
Virginia adopted a Declaration of Rights,
and other states followed suit soon after.
In 1780 Massachusetts approved a constitution that is still in effect-the oldest
written constitution still in f o r ~ e . ' ~
After those early beginnings the states
got a lot of practice at constitution-making.
What John Marshall said of the federal
constitution was even more tme of the state
charters: "The people made the constitution and the people can unmake it. It is the
creature of their own will, and lives only
by their will."" Since those early days,
the states have held over 230 constitutional
conventions and have approved 146 state
constitutions. Only nineteen states have
kept in effect their original charters." The
point is that the framing and interpreting
of state constitutions has a longer history,
involving the thoughts, and, more important, the experience, of many more than
the few delegates who met in Philadelphia,
as illustrious as those men were.
To put it another way, Daniel Webster
was not entirely correct to speak of "One
country, one constitution, one destiny.""
Americans have Lived, and do live now,
under many constitutions, and those documents have been generated by borrowing
from the products of the experience of men
and women in other states. That process
of constitutional sharing has been called
"horizontal federalism."'."
For example, an examination of the
wording of the Texas constitutions indicates that those documents drew more
upon the Mexican constitution of 1824 and
the constitutions of other states than upon
the federal constitution. When the Republic
of Texas was formed in 1836, the constitution of that new country included a right
to counsel apparently drawn from
Mississippi's constitution of 1832, only
four years before. At that time Mississippi was the only state that guaranteed the
right of the accused to be "heard, by
himself or counsel, or both,"'5 which is
the wording adopted in Texas.16 Evident-

ly, if the framers of the Texas Constitution of 1836 borrowed the right-to-counsel
phrasing from anywhere, they drew upon
the Mississippi Constitution, not the
federal sixth amendment, which speaks in
very different wording about the right of
the accused to "have the Assistance of
Counsel for his defense."
The framers of the federal bill of rights
also borrowed the language of the earlier
state constitutions, and the U.S. Supreme
Court borrowed interpretations from the
state supreme courts. For example, state
decisions guided federal law in the areas
of judicial review, substantive due process,
freedom of speech and religion, eminent
domain, the right to bear arms, and the
rights of the accused." Over 100 years
before Gideou v. Wainwright,18 the
Wisconsin Supreme Court held that a poor
person accused of a crime has a right to
a lawyer at government expense.I9 In
Texas the legislature, rather than the
courts, led the way in providing greater
protection under state law before the
federal fourth amendment right against
unreasonable search and seizure was held
to apply to the states. During Prohibition
in the 1920s, for example, when the Texas
courts declined to interpret the Texas Constitution as providing protection against
searches for liquor, the Texas legislature
declared it a crime for a police officer to
carry out certain kinds of searches and
seizures. That statute did not last long, but
it is an example of states leading the way
in the protection of individual rights.1°
Today the States again aremoving forces
in the area of constitutional law. Some
states have held that the right to free speech
is more protected under the state constitution than it is under the federal. Oregon
has gone so far as to hold obscenity to be
pr~tected.~'
(By the way, Texas has a provision similar to Oregon's, protecting
speech "on any ~ubject.")~zStates have
recognized greater protection than the
federal courts provide in the areas of abortion funding," access to public
damage actions and attorney fees,2sequality and public school finan~ing,~'
freedom
of rehgion and separation of church and
state,Z7 the right to bear arms,28the rights
of the accused in criminal cases,29the right
of privacy,'a access of the public and press
to court proceedings,)' the right to a
remedy for injurie~,'~
and even the right
to die.)) The hst goes on and on.3"

Texas is very much a part of the new
state constitutionalism. Our state supreme
court recently interpreted the Texas equal
rights provision to put sex discrimination
by the government on the same "suspect"
level-the same constitutionally despised
level-as race di~crimination.~~
The Texas
Constitution also gained nationwide
notoriety when the U S . Supreme Court
noted in the PennzoilITexaco decisiong6
that our state constitutional guarantee of
"open courts," as well as "due course"
of law" (the latter phrase originating in the
Mississippi constitution, not the federal
one,)Js apparently provide a wider scope
of protection than does federal due process. Also, on a more personal note, in a
case I will be arguing in Austin in
November, the Court of Criminal Appeals
has granted review to decide whether our
state constitution provides the right to a
lawyer at a pre-indictment lineup,39a right
denied by the federal sixth amendment."
Most citizens might be surprised to learn
that they have no federal right to bring a
lawyer into a lmeup room.
Not always does a state constitution provide greater protection than does the federal bill of rights. Contrary to what many
think, the state constitution can provide a
lesser degree of protection, and at least one
court has so held.4' More often the state
provision is held to guarantee neither more
nor less than the federal charter. The voters
of two states, California" and Florida,"
have adopted amendments mandating that
the courts interpret the state constitution
in harmony with the federal in certain respects, and not allowing for greater
protection.
Whether the result is more liberal or
more conservative under the state constitution is beside the point. The important
thing to realize is that state courts
nowadays are expecting to be called upon
to interpret the state constitutions. The unfortunate fact, however, is that most attorneys do not have the slightest idea how
to frame new constitutional arguments.
Recognizing the problen~, some judges
have taken it upon themselves to recommend books or articles to help the practitioner."'
The day may soon come when attorneys
who do not urge state grounds run the risk
of malpractice claims for failure to do so.
Such an attorney cannot hope that his client
will take the same cavalier attitude toward
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the state constitution that a friend of President Grover Cleveland took toward the
federal charter back in 1885. The story
goes that Cleveland had refused to support
a bill on the ground that it w a s unconstitutional. T h e proponent of the bill replied,
"Grover, what's the constitution between
friends?"4s
In conclusion, let me say that the state
constitutions have a history that is longer
and, i n some ways, more distinguished
than the federal bill of rights, and they
deserve not t o b e forgotten in the hoopla
surrounding the federal constitution's
bicentennial. For state constitutionalism
this truly is a bicentennial-plus year.
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39. Fosrer v. Sfme, 713 S.W.2d 789 (Tex.App.Hounon Llst Dist.1 1986, pet. granted).
40. Kirby v. Illirmis, 406 US. 682 (1972).
41. Sfate v. Smirh, 725 P.2d 894 (Or. 1986).
42. Cal. Comt. An. I, Sec. 28.
43. Fla. Consl. Art. I, Ser 12.
44. State v. Ramseur, 524 A.2d 188 (1987); Stare
v. Jesrrr, 500 A.2d 233 (1985) [both opinions recommending P. Bobbit, Consrirnrionnl Fare (1982)l. See
also, Utter & Pitler, srrpm n. 16 (lead author a
member of the Supremc Court of Washington).
45. Attributed to Timothy J. Campbell (c. 1885),
Bartlett's Familiar Qumriom (15th ed. 1980) 639..

Book Review
by Don Adams
C~ir~tinal
Offenses and Defenses In
Texas, by G e r a l d S. Reamey, H a r r i s o n
Co. Publishers, 1987.
Criminal Offenses And Defenses In
Texas, by Gerald S . Reamey, is a concise

headings are named similar to those in the
New Penal Code. F o r example, "Justification'' contains a discussion of self defense
like self-defense is in Chapter 9 "Justification" o f the Penal Code.

summary of the law involved in various offenses and the defenses in Texas. Overall,
the book is a good desk reference book
which uses the approach of the original red
Branch's Penal Code Annotated, 2nd Edition, by A. R. Stout (1956) which applied
t o the old penal code and applies that approach to the "new" penal code of 1974.
Mr. Reamey's book takes an offense and
defense and discusses the statute, the
judicial interpretation of the statute and
puntshment for violation ofthe statute. The

does not limit itself more common nonpenal code offenses such as D.W.I. and
controlled substance act offenses. The
book includes more exotic non-penal code
offenses from the Water Code, Probate
Code, Tax Code, Labor Code, Insurance
Code, Hmnan Resource Code, Business
Corporations Act and the Railroad Commission. This will aid the practitioner,
who, when previously faced with o n e of
the exotic non-penal code crimes, did not
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know where to look t o find the statute
number. One such non-penal code crimes
not covered in the book is Property Code
Misapplication of Trust Funds 5162.031
which deals with the situation lvhere a
general contractor who has been paid fails
t o pay his subcontractors. This could have
been covered in the "Misapplication of
Fiduciary Property or Property of a Fmancia1 Institution" chapter.
The b w k has room for an updated
pocket part in the future.
The book should be considered by the
criminal practitioner as a worthwhile addition t o his library.

Jury Selection-The

Voice Listens

Three Day Jury Selection Seminar
by Cafhy E. Bennett and Robert B. Hirschhorn

The Criminal Defense Lawyers Project
never ceases to amaze us with its forward
thinking and creative training for the hard
working advocates of the Texas Criminal
Defense Bar. We travel throughout the
United States lecturing to state-wide and
national groups on the issues of jury selection and other related communication skills
in the courtroom. Texas, because of the
TCDLA and the CDLP, consistently does
training that is specifically tailored to the
needs of criminal defense lawyers in this
state. We all should be proud that we have
such an organization and project that does
address our needs.
The vivid example of that is the seminar
on jury selection that will be held in
Austin, January 14tL 15th, and 16th. This
will be the kind of seminar that gets down
to the real issues involved in voir diring
a jury. Most seminars cover a variety of
topics but time constraints limit the depth
of coverage. In most instances, there is not
enough time to truly address each individual lawyer's concerns regarding jury
selection and to truly teach the necessary
skills and law that are needed to arm you
to effectively do yourjoh during this most
important part of the trial. We've often
stated that your case is 85% won or lost
during jury selection. Given the profound
importance of voir dire, many lawyers
have asked us when there will be a seminar
devoted exclusively to jury selection. We
receive dozens of phone calls and letters
each month requesting case law, questions
for rehabilitating a juror, how to make a
proper record when your challenge for
cause is denied, and case specific questions. Given the demand, John Boston has,
with the direction of Bill White, put
together themost creative seminar that has
ever been done on jury selection.
This seminar is qualitatively different
from any other program. Virtually all
seminars are lecture, some question and
answer, and written materials. Not this
one. The jury selection program will in-

volve direct participation by those attending. The enrollment will be limited to forty (40) participants. The enrollees will be
divided into five groups of relatively equal
trial experience. Each participant will get
f o opporlunities
~
to question real people
from the ci,mmunity on their attitudes
about issues that create special problems
during many jury selections. For example,
some of the areas that will he explored are
racism, molestation of a child, confessions
(a.k.a. client's statements), and the law.
Ways to get jurors toopenly discuss these
sensitive issues wilI be the underpinning
of theseminar. How you createa relationship that encouragesjurors to feel inclined
to truly talk about their biases and experiences will be explored in these small group
sessions.
The seminar participants will be broken
into groups of eight with a faculty member
who wiU facilitate the exercises and the
constructive feedback. Each instructor in
this program has been chosen for his or her
special abilities in this most delicate area
of lawyering-voir dire.
There will also he big group presentations on the philosophy of effective questioning, how to efficiently do a challenge
for cause, new legislation regarding jury
issues, overcoming the lawyer in you in
order to listen better, and the law of jury
selection. There will also be discussion
about how to deal with the obstinate judge,
getting your voir dire conditions expanded, how to seekindividual sequestered voir
dire on sensitive issues, and the qnestionnaire. Addittonally, there will be several
demonstrations of skillful voir dire
nrerented
of this seminar.
r
- - -~ - - bv
~,
~ the
~~.
- ~ facultv
~~ . .
We have polled lawyers throughout
America regarding two areas related to this
part of the trial. Universally the majority
of attorneys say that they believe jury
selecfinn
imnortant
oart of
-.
......
..tn
.- he
.
.the
..-.most
-.
-- .
.--.
-r
the case. and the one that thev feel the least
skilled and comfortable with: This seminar
will aid you in bringing in line your skills

with the importance of this part of the case.
After this kind of working seminar on jury
selection, we get phone calls and letters
from lawyers raving about how they have
won cases based on the effective voir dire
that they now can do in their c a w . They
attribute these wins to what they have
learned at these jury selection seminars.
We are very excited about the special
design of the CDLPjury selection seminar.
You will get a chance to actually watch
jurors that have been questioned at the
seminar deliberate on a mock trial. T i e
will be spent analyzing the jury panels that
have been voir dired at the seminar with
emphasis put on what the jurors say, what
we know about them, non-verbal language,
and other indicators of who they are as
people. Because this seminar is tailored for
individual instruction, we can only accept
the first forty applicants. We have
deliberately chosen to keep the registration
limited to enable us to dissect each participant's voir dire carefully. So SIGN UP
NOW while there are still available slots
for the seminar. Contact the Criminal
Defense Lawyers Project at (512)
478-2514, and be oneof the lucky lawyers
who will improve his or her skills by light
years. Contact Lillian Summarell at the
Project if you are seeking a scholarship.
A few will be offered by the Project.
This is a seminar designed for those who
know that voir dire can be fun and
recognize that the nation's leading lawyers
do this well. Remember more cases are
won or lost in jury selection than in any
other part of the case. We are looking forward to seeing you.
~~~~

~~

~~
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Appellate Developments
Presubmission Motions to the Appellate Court
by R. K. Weaver

Prior to having an appeal submitted to
the appellate court for resolution, it often
becomes necessary for counsel to seek
some sort of relief from the court on some
aspect of the appeal. Such requests run the
gamut from asking for more time to meet
some requirement of the appellate time
table, to notifying the court of the death
of the appellant during the pendency of the
appellate process. These requests are the
realm of the presubmission motions.
Generally, all presuhmission motions are
governed by TEX. R. APP. PRO. 19 (all
references to the Texas Rules of Appellate
Procedure shall hereinafter he referred to
as R-.).
Rule 19provides that unless
the form of the motion is elsewhere prescribed hv the rules. all that vou must do
to seek &lief from ihe appeiate court is
to make a written request, filed with the
Clerk of the appellate court in which the
appeal is pending, explaining what you
want and why. R. 19(a). If the requwt is
supported by briefs, affidavits or other
papers, these must be filed with the
mqtion. It is possible to present the
motion to an individualjustice of the Court
of Appeals or a judge of the Court of
Criminal Appeals rather than to file it
directly with the Clerk of the Court.
assuming, of course, that you can persuade
the judge to accept such filing. R. 4(b).
This exception is particularly handy in
situations where youare seeking a stay and
time is of the essence.
A copy of the documents filed with the
'Ierk of the Court Of
must be
served on the opposing party's attorney,
R. 19W, 401,
4W. Service of the
motion may either be in person or by mail.
If by mail, service is completeupon mailing, regardless of whether it is received.
R. 4(Q. Personal service includes leaving
it with some responsible party at fhe
o p p o s b ~ a r t y ' sanorw's office. R. 4(Q.
The motion must either have an aclorowledgement of receipt of service or a certificate of service setting forth the date and

..

Kris Weaver is currentlv in arivate aractice as a sole practitioner specializing in
Criminal Appellate Law. In addition, he
acts as a consultant on criminal law matters to other lawyers. He is a member of
TCDLA, Federal Bar Association, Dallas
Counly Criminal Lawyers Association, and
the Dallas Bar Association.

manner of service and of the name(s) of
the persons served, along with a certification attesting to the service by the person
who made the service. An example of such
certification would he:

34 VOICE for the Defense 1 December 1987

Cert$cate of Service

I hereby certify that a true and
correct copy of the above and
foregoing Motion for Extension of
TimetoFileStatementof Facts was
served on the Hen,
D ~
Assistant
A
~ Appel-~
late Section, Dallas County District
Attorney,s Office, 600
Street, Dallas, Texas, 75202, by
depositing same,
prepaid, in
the United
Mail on this 3rd
day of september, 1987,
R. K. Weaver

All motions must be typed or printed.
(R. 19 & 4(d). If typewritten, they must
be double spaced on heavy, white paper
in clear type. R. 4(d). The moving party
must file six (6) copies of the motion and
supportingdocuments with the Clerk of the
appellate court wzless local rules provide
for filing either more or less copies. R. 4(c)
(1). Most intermediate appellate courts
desire either more or fewer copies than
provided for in this rule. Check with the
court you are filing the motion in to insure
you include the proper number of copies.
Ali motions must be skned, either by the
litigant, ifactiugpro s8, or by his/her&orney. Along with the signature, counsel
must include a Texas State Bar Nnmber,
a mailing address. and a uhone numher.
Pro se &igants must inJude a mailing
address and phone number. R. 4(a).
Wherea motion is dependent upon facts
not appearing in the record as it exists in
the appellate court, and not ex oficio
known to the court, these facts must be
supported by affidavits "or other satisfactory evidence." R. 19(d). An example of
such evidence is when a party requests an
extension of time to file a portion of the
appellate record due to the official court
rewrter's inability to prepare the record
in; timely manne;. ~ h ; !fict that the court
reporter has failed to prepare the record
due to the press of other court business is
a fact not known to the appellate court and
an affidavit to that effect is necessary. R.
54(c). Where an appellant has died, and
counsel seeks an abatement of the appeal.
a death certificate is necessary to establish
~ the ~death, of the appellant. R. 9(b).
~
~
~
,
OccasionaUy it will become necessary to
file a motion hased upon facts that are out
of the ordinary. (Example: You believe
that you have timely fded a motion for
rehearing, however, the clerk of the appellate court has lost it andlor is unable to
recall your filing of the motion). In such
a situation, hased upon the spirit of Rule
19 (d), you should file a verified motion

setting forth the unusual facts. Generally,
a court will be more likely to give your
motion favorableconsideration if you have
backed up your claims with an affidavit or
where you yourself swear to the existence
of some critical fact.
A party may file a response to a motion
within ten (10) days of service of the
motion. The court may, however, either
shorten or enlarge that time in its discr'etion. R. 19(a). The Clerk of the appellate
court is required to notify opposing counsel
of the filing of a motion. R. 19(e). Such
notices often contain express starements of
when the Court desires a response, and
eounsel would be well advised to follow
that statement of the Court's desires.
With the exception of a motion for
extension of time to do some act required
by the appellate timetable, there is no particular form for presubmission motions.
They should, like any motion, be clear,
concise and logically arranged. If the Court
doesn't understand your request, it is less
likely to grant it.
Motions for extension of time are the
most common motions filed in the appellate process. They are specifically addressed in Rules 54 & 73. The first rule
provides that motions for extension of time
may be granted for the late filing of a transcript or statement of facts if a motion
reasonably explaining the need for the late
filing is filed by the appellant within fifteen /15) days of the last date for timely
filing of the document. If the reason for
late filing of a portion of the appellate
record is due to a failure to make a timely
designation under Rule 53(a), the motion
should include an explanation for that late
action as well. R. 54(c).
Rule 73 provides for the contents of all
motions for extension of time, specifically
requiring that the motion be in writing and
containing:
1) The name of the coun below, the date
of the judgment and the style and number
of the case in the court below. R. 73(a).
2) The offense for which the appellant
was convicted and his sentence. R. 73(b).
3) When the extension is sought for filing of a portion of the appellate record, the
filing dates of the original and amended
motion for new trial (if any), together with
the dates when the motions were overruled. R. 73(c).
4) If the appeal has been perfected, the
date of the perfection of the appeal. R.

73(d). [In criminal cases, an appeal is
perfected by giving timely notice ofappeal.
R.BO(b)(l).]
5) The current deadline for filing the
item in question. R. 73(e).
6) The length of time being requested.
R. nm.
7) The number of extensions of time (if
any) previously granted regarding the item
in question. R. 73(g).
8) The facts relied upon to reasonably
explain the need for this extension. R.
73(h). And
9) When the extension of time is
requested for filing the statement of facts
due to the official court reporter's inability to complete the statement of facts in a
timely manner, an affidavit from the court
reporter, or a certificate from the trial
judge, setting forth the facts relied on for
the extension of time, along with an estimate of when the reporter believes that the
statement of facts will be available for
filing. R. 73(i). (An example of a proper

Motion for Extension of Time to File
Statement of Facts is set forth below.)
Other typical presubmiss~on motions
include Motions to Substitute Counsel [R.
71;Motions to Abate the Appeal due to the
Death of the Appellant [R. 9@)]; Motions
to Recues or Disqualify a Judge of the
Court of Criminal Appeals or a Justice of
the Court of Appeals [R. 151; Motions to
Postpone Oral Argument [R. 701; Motions
to Amend the Appellate Record [R. 551;
and Motions to Dismiss the Appeal for
Want of Jurisdiction [R. 721.
Finally, for good cause shown, all rules
of appellate procedure may be suspended
and ignored. R. 2(b). The major point to
remember when thinking about presubmission motions is that you must clearly set
forth what it is you want and why you are
entitled to the relief you are requesting.
Compliance with the rules dealing with the
formalities of motions will ensure that the
motion is considered, but unless you
clearly tell the court what you want and

ASPEN ADVANCED CRIMINAL
LAWISEMINAR
-TCDLA DISCOUNT(Januav 30 thnr February 6, 1988)
TO ALL TCDLA MEMBERS:
You are invited to the most informative, interesting and fun criminal law
seminar. I have attended it for the past five years and have promised myself to
be a regular from now on.
Why? The answer as simple. The seminar/ski package has the nation's best
lawyers there. Speakers and seminar registrants socialize all week-both at the
seminar and on the mountain. Everyone learns and shares with everyone else.
Moreover, over the past few years we Texans have been growing in number.
Indeed, at our annual Texas Dinner we had a showing of 26. In fact, our numbers
were significant enough last year to have Texans Gerry Goldstein, Sam Guiberson, Federal Judge Hayden Head, and Federal Judge Kazen speak. This year we
have more Texans speaking: Federal Judge Edward Prado, Texas Court of
Criminal Appeals Judge Chuck MiUer, and University of Texas Professor Michael
Tigar (Gerry will be there too!).
The Seminar cost and hotel facilities are minimal. For general details call
"Advanced Criminal Law Seminars" at (213) 399-3259. Do not forget to mention you are a TCDLA member because it will get you a $25 discount on the
seminar. The CLE is approved by the State Bar of Texas for 12 hours of credit.
Should you want to talk skiing or learn more about the fun, please call me.
I look forward to seeing you there.
J. Gary Trichter
(713) 868-1010
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why, it does little good to have them even
consider the motion.
IN THE
COURT OF APPEAlS
F4bTtt SLlPKBhlE JUDICIAL DISTRICT OF TEXAS
A T DALLAS. TEXAS
INanwp.
~pp~t~ant.

\'S.
STATE OF TEXAS.
Apwlle.

I

ON APPEAL FROM T I E
CRI~IINAL
D I S T R I ~COURT
NO. I OF DALLAS COllhTY.
TEXAS. IN CAUSE NOS.
F81--h
F8-

APPELLANT'S hlOTION FOR EXTBNSIOS OF TIME
TO FILE STATEhlEhT OF FACTS
TO THE H0NORABl.E JUSTICESOP TllE COURT OF

,\PPEALS:

COMES NOWp[Namelp,
the Appellant in the above-styled and
numbered causes, by and through his
appointed attorney of record on appeal,
[ Y o u r n a m e ] , who files this
his Motion for Extension of Time to File
Statement of Facts pursuant to the provisions of TEX. APP. PROC. R. 53 (a) and
54 (c) (1986), and in support thereof,
would respectfully show this Honorable
Court as follows:

I.
The Appellant was convicted for the
offense of credit card abuse in the abovestyled and numbered causes in a jury trial
in the Criminal District Court No. 1 of
Dallas County, Texas. He was sentenced
on July 17, 1987, to confinement in the
Texas Department of Corrections for a
term of ten (10) years.

DWI Practice Gems
contimedfrom page
at

22

I. I n IVoin~i~gItr
v. Greenjield, I06 S.Ct. 634, M2
footnote 6, the Greetfield Court explained fun-

damental unfairness raying:
That this "fundamental unfairness" derives
from the implicit assurances of the Mirmdn
warnings is supported by our holdings that duc
pmcess is not wolated by the impeachment use
of pre-Mirmrdn warnings silence, either before
arrest, J d i n s , 447 US. 231, 1M)S.Ct. 2124,
65 L.Ed.2d 86 (1980). or after arrest, Flercl~er,
445 U.S. 603, 102 S.Ct 1309.71 L.Ed.Zd490
(1982), or of post-Mirmda warnings statements,
Anderson mom: nor is it violated bv the use of

11.
After the instant convictions, the Appellant gave timely Notice of Appeal to this
Honorable Court on July 17, 1987. The
below named counsel was appointed to
represent the Appellant on appeal, whereupon a designation of the appellate record
and a designation of statement of facts was
timely filed. The statement of facts in this
cause is, thus, due to be filed on or before
Tuesday, September 15, 1987.

111.
No prior request for extension of time
to file the Statement of Facts in this cause
has been requested.

plete the statement of facts in a timely manner. To deny this request for an extension
would deprive the Appellant of his right
to appeal as guaranteed by TEX. CODE
CRIM. PROC. ANN. art. 44.02 (19651,
as well as his right to equal protection and
due process of the law guaranteed by the
Fifth and Fourteenth Amendments to the
United States Constitution and Article I,
secs. 10 & 19 of the Texas Constitution.
WHEREFORE, PREMISES CONSIDERED, the Appellant respectfully
prays that the time for filing of the Statement of Facts in this cause be extended as
herein above requested.
Respectfully submitted,

IV.
Counsel has been advised that the statement of facts in this case has not been
transcribed by the Official Court Reporter.
This Reporter has advised counsel that the
Statement of Facts cannot be prepared and
fded until [ m o n t h & d a t e ] , 1987.
(See Appendix A, Affidavit of Official
Court Reporter).

[ Y o u r Name]
SBN -[Your Texas B a r #I[Address]
-[City]-,
Texas -[ZiplL
#1-[phone
ATTORNEY F O R APPELLANT
(ON APPEAL ONLY)

v.

CERTIFICATE OF SERVICE

The Appellant respectfully requests a
-[60/90]
day extension of time to
file the instant Statement of Facts until and
including -[day]-,
[ m o n t h&
date]-,
1987.

I hereby certify that a true and correct
copy of the above and foregoing Motion
was hand delivered to the Hon. Kathi
Drew, Assistant District Attorney, Dallas
County, Texas, 75201, on this the
day of [ M o n t h ] - ,
1987.

VI.
This request is not made for purposes of
delay and is necessitated solely due to the
Official Court Reporter's inability to com-

I,. Slore, 723 S.W.2d 687 (Ter.Cr.App. 1986);
McGinly v. Store, 723 S.W.2d 719 (Tex.Cr.App.
1986); and, nromns v. Slole, 723 S.W.2d 696
(Tcx.Cr.App. 1986)held, in accord wilhNedle, that
the admission of a chemical test refusal was not offcnsive to the privilege against compulsory selfincrimination ifthcre is no impermissible coercionl.
The Caurt also hcld that Mirnrrrln was not offended
because a chemical test request was not interrogation
under that decision. But see McCmnbridge 1'. Slale,
712 S.W.Zd499.506, n.l7(Ter.Cr.App. 1986) (the
Court implied that the miring of a chcmical test request with interrogation, after invaeation by a suspect
of his Mimrrln rights, is a probablc Mirando
violation).
3. The Court of Criminal AppealsThonias, in notwithatandine theNeville decision. exvresslv ich own

36 VOICE for the Defeue 1 December 1987

counsel grounds of a refusal if, under State law, the
court findsthe refusal was a testin~oniillcommunicb
tian. n,ornas, 723 S.W.2d at 703.
5 . Slatecourts, through their constitutions, should
strive to protect state and federal constitutional rights
and not limit them. Brennan, Stole Co,~slilrrlio,~s
and

the Prorcrlion of bzdividvnlRigltts, 90 Harv.L.Rev.
489 (1977); Lewis and Trichter, 77reNnlio,~olirnlio1t
of11teBill ofRighls, 20 Wash.L.J.2 (1981). Wilkes,
7he New Federnlisrrr it, Crint6mI P r o m i w e : Slnle
Cmrn Ewsio,, of the Burger Corrrt; 62 Ky.L.1. 421
(1974); Wilkes, More on tlze Net? F I P P ~ O illI ~ I
Cfi~~~i,,mlProrcdrrre,
63 Ky.L.1. 871 (1975);Wilkes,
7lze New F&mlism ill Cfi,ai,ml Procedure Revisited,
64 Ky.L.J. 729 (1976); S. Abrahamsan. Criulirlnl
Lnwond Store Co,rsrbulioru: 7ite 6nergetzce'of Slot<
Co,~slilario,~ol
Lna,,63 Tex. L. Rev. 1141 (1985);
Comment, I,xiilid~,nlRigltrs mrd Stme C o ~ ~ ~ l i l o l i o ~ m l
fwrerpretotio,m: Ptrrring Firs1 nrings Pirsr. 37 Baylar
L. Rev. 493 (1985).

The Bail Reform Act-"Regulatory-Not

Punitive"

by Knox Jones

18 U.S.C. 3142(e), The Bail Reform Act
of 1984, has burned a sizeable hole in my
brain for 85 days. This was my initial experience at having a client detained pending trial. The US. Magistrate, at the initial hearing almost three months ago, had
set the bond at one million, cash or surety.
Being short on the former and not wishing
to become a de facto stock holder in a
bonding company, I filed a motion to
reconsider. Magistrate No. 2 (No. 1had resigned) amended to require $50,000 cash,
$250,000 surety (multiply by 15%). and
three personal guarantors a€$30,000 each,
off a $700,000 bond.
The government appealed, assuring District Judge No. 1 (No. 2-to whom the case
was assigned, was out of town) that the
client was a risk of flight and a danger to
the community. Not a word about the
strength of the government's case, one of
the factors supposedly to be considered.
Judge No. 1 decreed that the client was to
he detained without bond, overruling
Magistrate's No. 1andNo. 2. At this juncture, the client had been in jail over a
month. After three bond hearings, I had
successfully worked my way up to "no
bond!'
The following week the government fled
a superceding indictment, charging the
client with "attempt" under Title21, Section 846. The original indictment alleged
conspiracy. Zounds! Another opportunity
for a bond hearing! (No. 4). I filed another
motion with the District Clerk. Judge No.
2 was back in town, but he referred the case
to Magistrate No. 2, who scheduled the
hearing five days later and we went at it
again. After full-blown hearing No. 4,
Magistrate No. 2 took the matter "under
advisement."
Twenty five days later, Magistrate No.
2 handed down his ruling. He held we were
indeed entitled to a hearing (I thought we
had one 25 days ago) but didn't rule on the
bond per se. Does this mean I don't get to
go to Miami? Does this mean District
Judge No. 2 is going to hold hearing No.
5? Right! But when? Surely before the day

K~~~jones ( ~ d l l e is
n apartner
~
in /he
%lC/~.He received his
dnrmr nf
n?p
....-r...--..-- frnm
.-...-.
..Tlrtiwr- .....
.
-,inriwwmfmm
sity of Terns in 1965, is a Past President
o f the T m Criminal D e f m e Lmwers
Association (1986.87) and-is Board k e
tijied in Criminal Law.

firm of Jones &

of jury selection-? That's a week off.
After the jury bad been selected, we had
bond hearing No. 5. I knew I was in trouble when Judge No. 2 told me "these things
can't he rushed into." He takes it "under
advisement."
On October 13, 85 days of detention
(from the date of arrest) later, I dutifully
arrived at the courthouse to try the lawsuit.
Imagine my surprise when the prosecutor
hands mea piece of paper styled "Motion
to 1)isniiss."
Snmcthing is not quite right whcn the
government can hold a nlan for 85 days on
chaw that cannot be proven. 1f our j"dges

-

,

seriousness of the danger posed by hi)
release.
Federal judges ought to consider having
an in camera interview with prosecutors
regarding the government's proof, if they
seek to detain a defendant prior to trial. The
Salerno case, speaking through Chief
Justice Rehnquist, held that the bail reform
act is "regulatory-not punitive"; that the act
was formulated to prevent danger to the
community. The abrogation of our constitutional rights, one step at a time, also poses
a danger to the community. Judges ought
not to discard the eighth amendment unless
they are shown by "clear and convincing
evidence" that all criteria for detention are
present?
I must leave you now and formulate an
explanation for my client. Surely I can convince him that he was only "regulated" for
85 days-notpunished. One 85 day detention can ruin Your whole weekend.
1. See US. v. Domingziez, 783 E2d 702
(7th Cit. 1986) Discussion of tvue and
~degree of evidence required to rebut the
presumptions of flight and dangerousness.

.
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abuse is ominous. The court is supposed
to consider the nature and seriousness of
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List of Granted Petitions for Discretionary Review
by John Jasuta

Issues Presented in Petitions for Discretionary Review
Which Have Been Granted by t h e Texas Court of Criminal Appeals
a n d Which Are Presently Pending Decision
Sirm Jltly 17, 1985 the adminisfmtive
staff attortteys of the Cawt of Crirninal
Appeals have compiled, 61 the riortnal
course of business, a list of cases and legal
issues on wliich h e Coutf Iim gratitedpetilions for review. Although originally
prepared for internal use ordy, the Court
has authorized release of the list for
publication and for use by the bench and
bar of Texas. The issues listed are summaries as worded by the staff, and do not
necessarily reflect either the reasoning or
the phraseology wed by theparties or by
the Court.
Ihe following are the cases and issues
on which the Court of Crintinal Appeals
granted review but which the Court has not
yet delivered a written opinion:
PDR 0042-87 9/30/87, Dallas Co. (A's
PDR), Murder, h m r d Rollings: (1)
Validity of the parole law charge.
PDR 0093-87 9/30/87, Haward Co.
(A's PDR), Murder, Jorge Chavana: (I)
Validity of the parole l a b charge.
PDR 0618-87 9/30/87, Wichita Co. ( A s
PDR). Aaaravated Robberv. Walter LJovd
charge.
PDR 0664-879/30/87, Dalks Co. (A's
PDR), Aggravated Robbery, Donald Ray
Cunibie: (I) Validity of the parole law
charge.
PDR 0665-87 9/3O/87, Dallm Co. (A's
PDR), Aggravated Robbery, Malcoln~
Himel: (1) Validity of the parole law
charge.
PDR 0677-87 9/30/87, Harris Co. (A's
PDR), Murder, Edward En,/ Watley: (1)
Validity of the parole law charge.
PDR 0725-87 9/30/87, Wood Co. ( A S
PDR). lndecetzcv w/Child. Lee Rov Box:
(1) validity of fhe parole.law charge.

PDR 0778-87 9/30/87, Detltmi Co. (A's
PDR), Aggravated Sexual Assault, Buster
Brown Mills: ( 1 ) Validity of the parole law
charge.
PDR 0780-87 9/30/87, Montague Co.
(A's PDR), Burgla~g of a Building,
Michael Atigelo Whailey: (1) Validity of
the parole law charge.
PDR 0899-86 10/14/87, Tarrant Co.
(A's PDR), Delivery of a Controlled Substance, CharlesLee Howard: (1) Whether
two extraneous offenses were admissible
due to defendant's jury argument wherein
11was urged defendant did not know he
was delivering controlled substance.
PDR 0979-86 10/14/87, Tarrant Co.
(A's PDR), Unauthorized Use of a Motor
Vehicle, Michael Ray McQueen: (1)Does
the state need to prove that the appellant
knew the apexation of the vehiclewas without the consent of the owner. See Mtrsgrave. 60811184 (opinion on rehearing.)
PDR 0982-86 thru 0983-86 10/14/87,
El Pmo Co. (S's PDR), Aggravated Sexual Abuse of a Child; ltljury to a Child,
Gerardo Garcia Meraz: (1) (DA's PDR)
Is there a conflict with the instant opinion
and Conlbs, Van Guilder Brrker, and
Schuessler; and Arnold v. State, 71911590.
Is the standard of review, from a competency trial, "Against the great weight
and preponderance of the evidence."
(State's Atty) (1) Is it proper for a court
of appeals to make a determination that a
jury finding is against thegreat weight and
preponderance of the evidence?
PDR 1000-86 10/14/87, Moontgonlery
Co. (A's PDR), Aggravated Sexual
Assarrlt, Jarnes Stacey Turner: (I) Constitutionality of sections 4 and 5 of the
videotape statute, Art. 38.071. (2) Validity of an extraneous offense offered to
rebut appellant's wife's testimony that she
never saw appellant touch her daughter
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when that extraneous ofknse involved
another female, not appellant's child in any
way. (3) Validity of the extraneous offense
where the testimony is introduced through
the testimony of the mother of the victim
of the extraneous offense.
PDR 0542-87 thru 0544-87 10/14/87,
Hidalgo Co. (A's PDR), Attenpted Murder; Murder & Aggravated Kidnapping,
RoelReves: (1) Validity of the parole law
charge.
PDR 0605-87 thru 0607-87 10/14/87,
Dallas Co. (A's PDR). Commerciallv
Dispensing ~iialin,~ a m e g k Hill:
e (I) D;
the court err in failing to instruct the jury
on the law of mistake of fact as requested
whele the undercover agent simulated
symptoms of narcolepsy, and the appellant
reached that diagnosis after an examimtion? (2) Validity of the parole law
charges.
PDR 0621-87 10/14/87, Dallas Co. (A's
PDR). Aggravated Robbery (Habirual),
Charles Gregory Riclmrdsor~:(1) Validity
of parole law charge.
PDR 0652-87 10/14/87, Harris Co. (A's
PDR). Aggravated Robbe~y,Vernon Ray
Matheiw: ( 1 ) Is the parole law charge constitutional? (Obj.)
PDR 0686-87 10/14/87, Dallas Co. (A's
PDR), Aggravated Robbery, Jerry
Douglas Quate: (I) Is the parole law
charge constitutional? (Obj.)
PDR 0696-87 10/14/87, Harris CO. (Ak
PDR), Attempted Burglary of a Buildrng
(Habitual), Steven Wayne Parton: (1)
Validity of the parole law charge.
PDR 0728-87 10/14/87, Dallm Co. (A's
PDR), Murder & Aggravated Assault with
a Deadly Weapon,Janice Matie john sot^:
(1) Validity of the parole law instructions.
PDR 0741-87 10/14/87, Harris Co. (A's
PDR), Aggravated Robber)r (Enhanced),
Robert Lynn Howard: (1) Is the parole law

charge constitutional? (No Obj.)
PDR 0746-87 10/14/87, Harris Co. (A's
PDR). Aggravated Serrral Assault, Glenn
Arnold Grifin: ( 1 ) Was overruling argument asking punishment for extraneous
rape reversible error? (2) Did instruction
cure error in arguing jury should consider
wrong provisions of parole law? (3) Is the
parole law charge constitutional? (No Obj.)
PDR 0751-87 10/14/87, McLennan Co.
(A's PDR), Robbery (Enhanced), Cecil
Dorrglas: (1) Is the parole law charge constitutional? (No Obj.)
PDR 0762-87 10/14/87, Hidalgo Co.
(A's PDR), Aggravated Assanlt (Prior
Conviction), Leonardo J. Trevino: (1)
Validity of the parole law charge.
PDR 0802-87 thru 0803-87 10/14/87,
Bastrop Co. (A'sPDR), Unaullrorited Use
of a Motor Vehicle; Burglary of a Habitation, Andrew Milligan: (1) (In two
grounds) Validity of parole law charges.
(2) Where there are two indictments and
defendant is convicted of two offenses in
a single trial, is there a joinder problem?
See Drake, 68611935, Ex parte Siller,
68611617, and Collins, 69,023 (712186).
PDR 0806-87 10/14/87, Williamson
(A's PDRJ, Delivery of LSD, Kenneth
Masters: ( 1 ) Is the parole law charge cunstitutional? (Obj.)
PDR 0816-87 thru 0817-87 10/14/87,
Dallas Co. (A's PDR), AggravatedSexual
Assanlt (Enhanced),Anthony D ~ w ) ~ nYare
bough: (1) Is the parole law charge constitutional? (Obj.)
PDR 0843-87 10/14/87, Harris Co. (A's
PDR), Murder, Alan Bmdy Crawford: (1)
Was exclusion of oral confession, offered
to show rest of confession transaction, error when jointly tried co-defendant's name
would have been deleted? (2) Is the parole
law c h a ~ g econstitntlonal? (Obj.)
PDR 0845-87 10/14/87, Harris Co. ( A s
PDR), Murder (Habitual), Servando Pejo Duran, Jr.: (1) Validity of parole law
charge.
PDR 0848-87 10/14/87, H w i s Co. (A's
PDRJ, Aggravated Robbery, Danrtie
Hayne Webster: (1) Validity of the parole
law charge.
PDR 0849-87 & 0850-87 10/14/87,
Harris Co. (A's PDR), Burglary of a Vehicle, Rickey John Jatnes aku Kenneth
Jolnrson: (I) Validity of the parole law
charge.
PDR 0869-87 10/14/87, Dullus Co. (A5r

a.

PDR), Aggravated Robbery, Jon Edward
Sato: (1) Validity of the parole law charge.
PDR 0870-87 10/14/87, Dallas Co. (A's
PDR), Aggravuted Robbery (Prior anviction), Mark Brown: (1) (In two grounds)
Validity of parolelaw instruction. (2) Did
the prosecutor argue the parole law charge
even though that is prohibited by statute?
(3)Did the Court of Appeals correctly apply Henry 72911732, regarding the state's
peremptory strikes under Batson?
PDR 0874-87 & 0875-87 10/14/87,
Bmvie Co. (A's PDR), Delivery of Mari-

juuna (Enhanced),Andre Evans: (I) Is the
parole law charge constitutional? (Ohj.)
PDR 0887-87 10/14/87, Crrmeton Co.
(A's PDRJ, Sexuol Pe&rmance by a
Child, Juun Apolonio Morun: (1) Validlty
of the parole law charge.
PDR 0893-87 10/14/87, Lamar Co. (A3
PDR), The?,Jimmy D. Copeland: (I) Is
the parole law chargeconstitutional? (Obj.)
PDR 0924-87 & 0925-87 10/14/87,
Dallas Co. (A's PDR), Aggravnted Sexrid
Assault, Jimmy Lee Grady: (1) Validity of
the parole law charge.
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Let us take a look at a legislative effort
to modify our statutory exclusionary rule
that somesixty years ago was intended and
designed to protect the right of a citizen
to privacy. See generally Brown v. State,
657 S.W.2d 797 (Tex.Cr.App. 1983)
(Clinton, J., concurring, at 799 ff).
Acts 1987,70th Leg., Ch. 546,lO 1987
Vernon's Texas Session Law Service4406
(S.B. No.l), amends Article 38.23,
V.A.C.C.P., by adding anew subsection,
viz:
"(b) It is an exception to the provisions of Subsection (a) of this Article
that the evidence was obtained by a
law enforcement officer acting in objective good faith reliance upon a warrant issued by a neutral magistrate
based on probable cause. "
The act became effective September 1,
1987, and by its terms applies only to admissibilitv of evidence obtained on or after
that date. How it will he applied, of course,
remains to be seen.
A close observer of legislative developments in criminal law matters has reported
that intent of S.B. No. 1 is to codify a
holding by the Supreme Court in United
States v. Leon, 468 U S . 897, 104 S.Ct.
3405,82 L.Ed.2d 677 (1984). Left unexplained are just what considerations of
public policy dictate that the statutory exclusionary rule must provide a "good
faith" exception similar to that only lately found by the Supreme Court in the
Fourth Amendment.
The federal exclusionary rule is a
creature of the Supreme Court, and was
established against the States through its
construction of the Founeenth Amendment
in Mapp v. Ohio, 367 U S . 643,81 S.Ct.
1684, 6 L.Ed.2d 1081 (1961). Having
found a right to privacy embodied in the
Fourth Amendment, the Supreme Court
declared that "we can no longer permit it
to be revocable at the whim of any police
officer who, in the name of law enforcement itself, chooses to suspend its enjoyment." Its decision "gives to the
individual no more than whatthe Constitution guarantees him, to the police officer
no less than that to which honest law euforcement is entitled, and, to the courts,

ing, at 368).
Accordingly, in 1925 the Legislature
enacted, inter alia, the predecessor to Article 38.23, declaring in its emergency
clause "that there has been used against
citizens of this state evidence obtained in
violation of the Constitution of the State
of Texas and that there is now no statute
expressly forbidding same. . .
Acts
1925,39th Leg. Ch. 49, p. 186, $2. Such
was its fury that in a separate act the
Legislature made it a penal offense for any
person or peace officer to conduct a warrantless search; however, that act would
be repealed in 1929. See Brown and
Gillen, both supra.
The Court of Criminal Appeals quickIy
responded with a "flood of reversals" in
the next two years; while it was rescinding
its penal act the Legislature "refused to
repeal the exclusionary rule and instead reenacted it with only a minor narrowing of
its scope." Dawson, Srate-CreutedExcInsionary Rules in Search and Sei~ure:A
Study of the Texas Experience, 59
Tex.L.Rev. 191, at 201-202 (1981). It
strengthened the rule in 1953 and added
the second paragraph in 1965, always
choosing "to exclude evidence that would
otherwise be admissibleunder doctrines of
the federal constitution." Gilleft,supra, at
370.
Following that legislative lead, in
Howard v. State. 617 S.W.2d 191
(Tex.Cr.App. 1981) (Opinion on State's
Motion for Rehearing, at 193) the Court
refused to import into state law the "good
faith" doctrine of Michigan v. DeFiIlippo, 443 U S . 31, 99 S.Ct. 2627, 61
L.Ed.2d 343 (1979). Despite general
statements suggesting interpretations of the
Fourth Amendment also apply to Article
I, $9, the Court has not expressly embraced the "good Faith reliance" measure
of United States v. Leon, supra.
That is essentially the way privacy matters stood before subsection (h) of Article
38.23 became effective September 1. The
notion that an invasion of a citizen's
privacy by government is constitutionally
acceptable when done i n "good faith" is
likely to be viewed and reviewed carefully from here.

."

Sam Houston Clinton, Judge, Court of
Criminal Appeals, selected by Criminal
Law Section of the Stare Bar of Texas as
the "OutstandingJurizt"in 1986. Admitted
to practice before the Supreme Court of
Texas, 1949; Admitted to Bar of United
States Supreme Court, 1966. Frequent lecturer throughouf Texas at legal seminars
sponsored by the State Bar of Texas and
the Texas Criminal Defense Lawyers
Association.

that judicial infegrity so necessary in the
true administration of justice." Id., at 660,
S.Ct., at 1694, L.Ed.2d, at 1093.
Long before Justice Tom Clark articulated them for the Supreme Court in Mapp
v. Ohio, supra, like considerations shaped
our determined public policy to protect the
right to privacy guaranteed by Article I,
99, Bill of Rights.
Early on, many Texans became alarmed
at militant activities of avid supporters of
the prohibition movement, were concerned
about unconstitutional search and seizures
by peace officers and made aware of decisions by the Court of Criminal Appeals that
failed to deter those kinds of misconduct,
such as the infamous opinion in Welchek
v. State, 93 Tex.Cr.R. 271,247 S.W. 524
(1922). See Brown v. State, supra, and
Gillett v. State, 586 S.W.2d 361
(Tex.Cr.App. 1979) (Roberts, J., dissent-
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The lnvestigotor
by Jack Murray
Over the past twelve years, we have had
numerous contacts with the Institute of
Forensic Sciences in Dallas. The "crime
lab" originated in the mid 1950's and in
1971 all of the services were incorporated
into one building which led to better integration of services and discipline%
Most of us are familiar with the name
Charles S. Petty. Dr. Petty has been the
director of the Southwestern Institute of
Forensic Scienees and the Chief Medical
Examiner of Dallas County, since 1969. He
has also served as Director of the Daltas
County Criminal InvestigationLaboratory
since 1970 and as Professor of Pathology
and Farensic Sciences at the University of
Texas Southwestern Medical School in
Dallas since 1969. Petty is generally
recognized as one of the top medical examiners in the county and the Dallas County Criminal Investigation Laboratory is

consideredoneof the top five in the nation.
Unlike many departments of county
government, the mime Lab lacks the
"them and us" mind set and I believe this
is a reflection of the professional attitude
and competency of the leadership. On
t h a e occasions when we have had to check
.mith any ofthestaffthere we have always
found them to be wurteom, efficient, and
willing to help.
Most defense lawyers are familiar with
autopsy functions of the Medical Examiner's Office, but we occasionally run
into attorneys who do not know what's
available from this office or how to get
these reports.
Autopsy reports, which indieate all the
physioal findings of the autopsy; including
blood alcohol content, drug screen results,
wounds, bruises, and cause of death, may
be obtained for three dollars (free if it's

a court appointment) by addressing a letter, on your firms letterhead, to the Instihtte of Forensic Schces, 5230 Medical
Center Drive, Dallas, Texas, The acfnaI
lab work for all toxicology is under the
dirffition of Dr. Bost. This includes blood
samples taken for DWI or drug cases.
The Crime Lab portion, under the direction of I.C. Smne PHD, handles the examination of physical evidence. This includes the ballistics section where bullets
are identified as to caliber, weight and
matching recovered bullets to those fired
from known weapons. Trace evidence
covets such areas a s matching paint chips
(most vehicles can be identified a$ to make
and year by their original paint). Light
bulbs from automobiles can be examined
to ascertain whether they were lit or not
at the time of an accident. This area of the
lab also handles such items as soil samples,

to identify whether niud found on clothes
or shoes came from a particular site; hair
fibres, which can eliminate a subject but
not posttively identify them. Sex, race, and
approximate age can be determined fairly
accurately by hair samples. Arson cases
also find their way into this portion of the
lab as they analyze the ingredients of possible incinderary substances.
The Serology section deals with all body
fluids. This is where blood stains are
analyzed and matched as well as any other
body fluids. We had a recent experience
with this group,
- where they were able to
match semen stains, body hair and blood
stains in identifying a rapist who was unapprehonded for almost 18 months after the
rape. No single item could identify the individual, but the combination of all three
narrowed it down to an infinitely small
number of possibilities. These factors
along with a reasonably good description
of the victim at the time helped convince
the jury they bad the right person.
The questioned document and fingerprint division is most commonly assockdted
with violent criminal activity, particularly suicide and extortion cases, but they also
play a big role in fraud, forgery, and white
collar crimes. This lab is equipped to
match and identify typewriters, computer
printers, even copying machines.
The firearm section handles identification of firearms, both in compariwn of rifling marks and strike marks [the indeutation left on the shell portion of a bullet) and
in restoring old serial numbersof weapons
that have had the serial numbers filed off
or damaged by abrasives. These same
techniques are many times used to identify tool marks, such as chisels and pry
bars that have been used to gain unlawful
entry or are the proverbial "blunt instruments."
Perhaps the least known segment of the
Crime Lab is the Environmental Science
activities performed under the direction of
Doctor Tod. All spill, pollution, sewage,
etc. are investigated by this section. This
includes work on toxic waste problems and
explosive chemicals. As more and more
dangerous substances are transported and
stored in the Dallas area, this group takes
on even greater significance.
It is obvious that because ofthe necessity
of close integration of multiple discipline
expertise on any given case, leadership and
coordination are key factors in the success

-

or failure in solving cases.
For instance, a recent hit and run case
involved the autopsy, which showed not
only the cause of death, but the fact that
the deceased was intoxicated at the time of
death. After a suspect was arrested paint
chips found on the clothing of the victim
proved to match the paint on the damaged
portion of the vehicle and a broken
headlight on the vehicle matched glass particles found at the scene. The light bulb
also showed that the light was not lit at the
time of impact, which matched the version
of an eye witness.
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Our company investigated a single car
fatality where the victim had terminal
cancer and the insurance company tried to
keep from paying because of the absence
of identifiable skid marks prior to impact.
However, the field agent for the Medical
Examiner had checked the brake pedal and
theshoe of the victim and showed that the
foot had in fact been on the brake at the
time of the impact. This did not rule out
the possibility of a last minute change of
heart, but it was enough fnr the family to
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Announcement
La w y e ~
needed-

'To set the world at naught. "
The N e w York Stale Dcknders Associntion, a not-for-profit cnrporatlon servmg the
needs of the state's 5JXIO puhltc defensc attorneys, invites applications for thc positmz
of stnM attorney wrth its Public Ddensc Uackwp Centel.
Attorneys with exeellent lcgal rcscarchand rrntlng skills, n passmn for justtcc, and J.
comnntmcut to the rights of the poor are invited to apply
The I~a~ku~Centcrdocs
not engage in d w x t ul~entrepresentation Staffartorneyaarc
a l l d upon to asstst En npproxtmately 800 cases per year at the prctrral, trial, sentencing, appellate and post-canv~ctmnstages 01 pubhe defense represcntatioa llequcsts
ariginatc from N e w York's over 5,000 assigned caonscl, public defendersand Legal Aid

practitioners
Arsrstanceruns the gamut from legal memorda to analysis of appellate briefs, from
eansultatmn to videotaped court smulatvms. Thenation's only Pubhc Dcfmse Backup
Center also collects and disseminates hneb w d nlol~oosto assist public defense attorneys in the preparation and presentatmn of their cases and provides referrals to cxpert witnesses, investigators, mterpreters, md attorneys with expertise m partlculrr
arcas of the law.
Staff attorneys draft framing manuals and help mn monthly educational programs
The Association publishes a hi-monthly magazine, The n~fender.
The Association also maintams a social scxence research unit where akrlied
crim~nalog~sts
work hand in hand with staff atrorneys to develop a huhst~capproach to
thc solutions of thc problems of poor people in criminal cases. A contractual mandate
ohligates the Backup Center to rewew, assess and analyze the problems o( the state's
public delensc system and to prowde s o l u t ~ a nm~the form of recommendartons to thc
Legrslature, the Governor, and the Judiciary
Handicapped peoplo, minoritxcs, women and previously mcarceratcd persons arc acouraged to apply to this sfftrmatlveaction employer Salaries are comnlensllratcwlth
cxpcricnre. Pcrs~nsintcrcsted in applymg shneld send a resun% salary requ~remcnt,
writing sample and three references to Hiring Altarney, N e w York State Defenders
Association, 150 Statc Street, Albany, New York 12207.

and Around Texas
by John Boston

Seasons greetings to all members, suhmihers and their families from the staff.

charged on publications sold by the
Project.

MEMBERSHIP:

RIGHT STUFF:

More about how your organization
works.
In order to function and carry out its purPoses. TCDLA must get and keep members. As of November 1,1987, fifty-eight
new members had joined since August 3,
1987, bringing TCDLKs regular memhership to nearly 1300. The new members'
dues a= Paid through December 31,1988.
Many officers, directors and members
contributed to recruiting these new and
welcome additions to our ranks, hut a
special thanks goesto JeffHinkley for his
efforts a s Membership Committee chairman.
BY the t i m e you read this, dues statements will have been mailed; please respond promptly. ~ u e paid
s on or before
December 31 wiU he deductible for tax
Year 1987 if our firm is on a calendar tax
Year. Your dmes, which represent approxImatelY seventy-five percent of TCDLA
revenue, pay for printing the Voice, rent
(TCDLA r e n t s from TCDLEI), staff salaries, legislative services and the other
TCDLA Pbograms, except CDLP which is
funded by a grant from the
Criminal Justice Division of the Governor's office.
T C D L A ' s membership and its administration is c l o s e l y tied to dues collection and
fiscal Year financial planning. A little
background information is in order. In fall
Of 1986 the TCDLA Budget Committee,
Richard h d e r s u n , Chairman, approved
a *entative budget and change of fiscal year
to calendar year tax reporting in order to
coincide Wth the calendar year dues coll e t i o n . This change was appmved by IRS
in N o v e m b e r of this year, and we began
the a c c o u n t i n g and bookkeeping changes
to make a czmooth transition to the new tax
year. T h e 2988 budget will he submitted
for aPProWat to the Board of Directors at
Board meeting on December 12 at the
Radisson Qotel in Austin. We should start

the year with a small surplus-$8,000
$10,000.

The "right stuff" section this month is
short and self-indulgent. The writer's
daughter, Jodi Wellborn, alawyer andinstructor of legal writing at the U.T. Law
School, along with some 22,000 other runners, ran the New York City Marathon last
month. Jodi did the 26.2 mile course in
under three hours and sixteen minutes; she
was fortieth in her age group and ninetyfifth among women runners-about 7,000
in all. She is married to Professor Guy
Wellborn, Assistant Dean at U. T. Law
School, and they live in Austin.
Have a safe and pleasant holiday. Don't
forget to pay your dues on time and please,
everv member get a member; now more
to than ever.

CLE:
As reported in this space in the Novemher Voice, CDLP will conduct a two and
one-half day jury selection seminar in
Austin at the Radisson Hotel on January
14, 15 and 16. This program will involve
instmction, demonstration and practice by
the participants in questioning lay citizens
who nominally meet the stabtory require
ments for jurors. The course will be
limited to forty lawyers; $300 tuition for
TCDLA members and $350 for
non-members.
As we reported to the Board and the
membership at the annual meeting, both
the staff and various officers and friends
of TCDLA and CDLP have been working
on tax exempt status for CDLP in order
to reduce costs of producing CLE programs and to comply with Criminal Justice
Division requirements. Effective last
month, CDLP was approved as a tax exempt educational entity by the Conlptroller's office, which means CDLP will
not have to pay state sales tax on goods and
services purchased to carry out its tax exempt purposes. Sales taxes will still be

The Investigator
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collect the insurance death benefits.
While all of the functions of the Medical
Examiner and the Crime Lab are geared
primarily to serve the needs of Dallas
County Law Enforcement Agencies, their
services are utilized by agencies throughout the state of Texas and on occasion even
from surrounding states. This alone speaks
well of the capabilities and the quality of
the work performed here.
This article did not start out to be a "puff
piece" but the more I wrote and the more
I thought about my personal experience
with the personnel associated. with the lab
the more I found to praise about this group
A special note of thanks is due to Larry
Fletcher who took the time to go over the
long list of services provided by the lab.
His cooperation was typical of the attitude
of the personnel, we've dealt with over the
years.
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