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President's Report
"On how busy we are and things that we ought to do."
A good friend of mine many years ago
said something one time that made a lasting
impression on me: "Send roses instead of
lilies." Since then I have tried to place
things in proper perspective; tried to keep
that quote in mind. It is difficult to do, for,
how very bnsy we are-or think we are.
There are so many things we really ought
to do, for, indeed there are all-too-many
times that we fail to let a friend, loved one,
or iust some lonely individual know that
we-care; that we a;e aware of their existence and their own worth in this life. You
say, "But what does that have to do with
the purposes of our organization? How
does that further the cause of Justice?"
Frankly, I am not altogether sure that it
does. Nevertheless, it seems important that
we who are in the forefront, the front line
trenches of the fight to maintain our
freedoms and system of Justice, ought to
do Justice to those closest to us-our loved
ones; our friends and colleagues; our
fellow human beings.
How many times have we picked up the
hone and exolained that we could not
make it home for supper; could not make
the birthday party or the school recital;
could not do this or that-because we were
very busy on such a very important case
or project? At the same time, how many
times during that day or that week did we
find the time, however, to put our feet on
our desk and "shoot the bull" and "tell
war stories" with our buddies when we
could and should have been working on
things of importance in order that we then
indeed could attend to our real priorities?
Again, you say, "But I don't see what this
has to do with the practice of criminal
law." Take my word for it, though-it
does. One day you, I, or all of us will look

back over our legal careers and regrettably
see so many, many times that we failed to
recognize those things of true importance
to our practice; to our families; to our
lives, and we will remember those times
when someone was in the hospital or had
suffered a tragic loss or was just plain lonely without any apparent friend. Did we
send them a rose? Or is it too late so that
now we can only send a lily in remembrance? Think about it; act upon it-do it
now.
Several years ago when I was practicing law in Montana, one of my law partners always was busy, busy, busy. He
always was rushing here and there and
literally grinding himself up in the process.
He was one of the finest lawyers with
whom I ever was associated, but he was
so busy in the Law that he just couldn't
find time to smell the flowers. One day his
mother-in-law came to visit the family and
he was showing them Yellowstone Park,
pointing out this and that in his usual
"cover it all as quickas you can" fashion.

Charles D. Butts
His mother-in-law tapped h i on the
shoulder and said, "John, won't you
please at least slow down so the children
can see the bears?"
So, let us do justice to all-not just to
our clients. Is there not someone today
whose life would be made richer if we took
the time to send them a rose? Tomorrow
might be too late.
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In Memoriam
Marcellus Young Jr., of Dallas died
December 7, 1987. Mr. Young had been
a member of the Texas C~iminalDefense
Lawyers Association since April, 1986.
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Editor's Column

I

FEDERAL SENTENCING
GUIDELINES
In the February issue of the VOICE, this
column included a motion contesting the
constitutionality of the New Federal
Sentencing Guidelines. As can be seen
from Buck Files's column, FEDERAL
SENTENCING GUIDELINES: UPDATE
in this issue, at least one Court has already
declared the Guidelines to he unconstitutional.

This annual seminar promises to he
another well-attended event.

TCDLA: STATE AND FEDERAL
MINI COURSES
TCDLA has announced that a Texas
Criminal Law Short Course will be held
in Fort Worth from September 28-30,
1988 and that a Federal Criminal Law
Short Course will he held in San Antonio
from August 18-20, 1988. Numerous attorneys have found it very difficult to block
out an entire week to attend like courses,
and therefore TCDLA is remedying the
situation.

1988 ADVANCED CRIMINAL
LAW COURSE
On March 4, 1988, the Planning Committee for the 1988 Advanced Criminal
Law Course met in Austin. under the
NEW FEATURE
O-L-.
IM
S
-- C
- -.direction of Director ~ u d ~ e . ~Jones,
oh
We are trying to institute new feature
presidimg Judge of the 167thDistrict Court columns in the coming months. Among the
in Austin.
new subjects will he columns on "The
Judge Jones set the date of the course for Trial Notebook," "White Collar Dethe weekofJuly 25-29, 1988. The course fense" and a column written exclusively
will he held at the Stouffer Hotel in Austin. by members of the Federal Judiciary,
similar to "A View From the Bench,"
which is written by members of our State
Judiciary.
While we rarely enlist writers by issuing
an open invitation to our readership, we
will do so again as to any of the ongoing

C

columns and as to the above columns.
Everyone of you is welcome to pitch in if
you would like to sign up and help coauthor any of the columns in the VOICE.
All you have to do is be willing to put in
the time and effort to write a column in a
field in which you feel comfortable and
which is of interest to our members.
Maybe we will get lucky this time
around and find that someof you are willing to volunteer your services.
Have a nice day.

SENTENCING REFORM:
Investigations and Alternatives
Our full range of consultation and report services:
Integrates the old and new sentencing systems including preparation of the new guideline worksheets for calculation of
sentence.
Develops strategies for mitigation of sentence at any point from
pre-indictment through sentencing.
Provides background information on a defendant that supports
the useof sentencing afternativesand decisionsat the bottom of
or below the guideline range.
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of National Affairs, Inc.. .. 9
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Freelance Enterprises. .......... .13
Dan
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National Legal Services.. ........ 4
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Sentencing and Post-Conviction Consultants
National Legal Services 710 Lake View Avenue NE
1-800-241-0095
Atlanta, GA 30308
Marcia G.Shein, President and Founder
Free attorney information packet upon request.

Gag Orders: Controlling Publicity
in Sensational Criminal Trials by Restraining the Speech
of Trial Participants
by Michelle Chadwick

Part I

I. 1NTKOI)UCTION: HOW THE
NEED FOR GAG OKI)EHS CAME
ABOUT.
Everyone knows how the public loves

a juicy crime story. The public's thirst for
such stories results in books and movies
such as Helter Skelter and ihe Town mat
Dreaded Sundown. But when you are the
attorney defending the sensational criminal
suspect or prosecuting him, or if you are
the judge trying his case, it is in your interest to keep many of the details of the
story from the public, at least until the trial
is over. Because of the dangers to a fair
trial caused by uncontrolled publicity, the
law has created a device known pejoratively as a "gag order," whereby the
attorneys and other trial participants may
be "gagged": ordered by the court not to
reveal certain information about the
criminal case to the news media until the
trial is over.
Oag orders were relatively unheard of
until several events in the early 1960's
dramatically illustrated the need for such
a device. The first such event was the
assassinationof President John F. Kennedy
on November 22,1963. Anyone who lived
in Dallas at that timecould scarcely forget
the unbelievable news coverage which
occurred from November 22 to November
24. Before and after Lee Harvey Oswald
was arrested, the Dallas police and the
District Attorney carried on a running
dialogue with the news media, revealing

O 1987 Michelle Daniel Chadwiok. All righls
reewed.

details of every trace of evidence as it was
E. Curry told reporters that he was "convinced beyond a doubt fhat Oswald bad
kiued the Pre~ident."~Obviously, if
Oswald had lived, it would have been
nearly impossible for him to obtain a fair
trial before an imoartial iw in Dallas. One
of theconclusio& of thi warren Commission, which investigated the assassination
of President Kennedy, was that something
needed to be done in the futnre to prevent
such rampant publicity which often surrounds the investigation of sensational

crimes. The Warren Report stated:
.- .
....
.
.--

-

. .

for steps to bring about
tion
a proper balance between the right of
the public to be informed and the right
of the individual to a fair and impartial
trial,'
In response to this findimg of the Warren
Report, the American Bar Association
created the Advisory Committee on Fair
Trial and Free Press and instructed the
committee to formulate minimum standards for the administration of criminal

School of Law 1986. Mrs. Chadwick is
currently practicing prod~ctsliability law
as an associate with the DaMas firm of
Strasburger & Price. &&re joining
Strasburger & Price, Mrs. Chadwick
served as the briefing attorney for Justice
Joseph A. Devany of the Couri ofAppeals,
Fifth District of Texas, at Dallas. Prior
publications include: Daniel, From Blood
Feud To Jury System: The Metamorphosis
Of Cherokee Law From 1750 to 1840,ll
AMERICAN INDIAN QUARTERLY 97
(Spring 1987): and Comment, Air
Transportation Of Animals: Passengers Or
Property?, 51 J. AIR L, & COM. 497
(1986).
ihe author wishes to thank Justice
Devany for the kind use of his rime and his
computer in writing this article, and
Michelle Daniel Chadm'ck B.A. summa especially James 6. Chadwickfor his sup,arm laude Texas Christian University port and encouragement, withorti which
'983, J.D. Southern Methodist University this article would not have been written.
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justice.' The resulting report, named the
"Reardon Report" for the committee's
chairman, recommended ethical standards
for attorneys in criminal trials dealing with
the press. These recommendations later
formed the foundation for DR 7-107 of the
Model Code of Professional Responsibility.5 The findings of the Warren Commission and the Reardon Committee
Report both called for action to prevent uncontrollable publicity in future criminal
cases. Gag orders were part of the
response to this call.
The Supreme Court also laid the groundwork for the use of gag orders in 1966
when it reversed the conviction of Dr. Sam
Sheppard because of the overwhelming
publicity which surrounded his trial for the
murder of his pregnant wife. In Sheppard
v. M a r ~ e l lthe
, ~ Court strongly criticized
the trial court's failure to take any action
to allay the uncontrolled publicity. The
Court stated:
The fact that many of the prejudicial
news items can be traced to the prosecution, as well as the defense, aggravates
the judge's failure to take any action.
. . .Effective control of these sourcesconcededly within the court's powermight well have prevented the divulgence of inaccurate information,
rumors, and accusations that made up
much of the inflammatorypublicity .
More specifically, the trial court
might well have proscribed extrajudicial
statements by any lawyer, party,
witness, or court official which divulged prejudicial matters, such as the
refusal of Sheppard to submit to interrogation or take any lie detector tests;
any statement made by Sheppard to officials; the identity of prospective
witnesses or their probable testimony;
any belief in guilt or innocence; or like
statements concerning the merits of the
case . . .
. . The courts must take such steps
by rule and regulation that will protect
their processes from prejudicial outside
interferences. Neither prosecutors,
counsel for defense, the accused, witnesses, court staff nor enforcement officers coming under the jurisdiction of
the court should be permitted to frustrate its function. Collaboration between
counsel and the press as to information
affecting the fairness of a criminal trial

..

.
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is not only subject to regulation, but is
highly censurable and worthy of disciplinary measures.7
With this language, the Supreme Court
gave its blessing for the use of gag orders
in certain cases. Steps such as those reummended in Sheppard are not usually
necessary in the average criminal trial.
However, in those few trials which do attract the public eye, protective measures
can be crucial to obtaining a fair trial. For
example, great publicity problems arose in
the Los Angeles trial of Charles Manson
and his "family" for first degree murder,
and in the trial of Sirhan Sihan for the
assassination of Senator Robert Kennedy.
In both trials, the courts used gag orders
as a means of controlling the pnhlicity.a
Political trials such as the trials of Vietnam war protesters in the 1960's, trials of
alleged communist spies, and trials involving racial issues also tend to attract a great
deal of publicity. In these types of cases,
without a gag order, prejudicial publicity
often makes it nearly impossible for the
defendant to obtain an impartial jury.
The purpose of this article is to show the
circumstances under which a gag order is
advisable, who can get one, who it can he
directed against, what kinds of statements
can be prohibited, the period of time it can
cover, and how violations of such an order
can he punished. The cases discussed in
this article cover the entire range ofjudicial
response to these kinds of orders; some
courts have upheld orders nearly identical
to those which other courts have struck
down. I will discuss all of the cases;
however, my goalis to show attorneys and
judges how to put together a gag order that
will stand up under attack on appeal, not
how to draft an order that might just "get
by." The cases covered in this article also
include those which discuss attorney violations of Disciplinary Rule 7-107 of the
Code of Professional Responsibility. DR
7-107, like a gag order, prohibits certain
kinds of extrajudicial statements by attorney~.~
Attorneys who have been
disciplined for violations of this rule have
rarsed the same legal and constitutional
questions as attorneys, and other persons,
who have challenged gag orders on appeal.
Therefore, the cases concerning DR 7-107
are highly relevant to the discussion of the
proper form and scope of gag orders.
This article will not cover those types of

orders directed against the news media;
rather, it will cover only those orders
which directly "gag" the trial participants:
the attorneys, the parties, court personnel,
the witnesses and the jurors.

11. THE GAG ORDER.
What is a gag order? For purposes of
this article, a gag order in a criminal trial
is an order entered by the trial court, prohibiting certain kinds of extrajudicial
statements by one or more of the following groups of people: the parties, the p r o s
ecutor, the defense attorney, attorneys
associated with the prosecution or the
defense, court personnel, the witnesses,
and possibly the jurors.

A. Who can obtain a gag order.
Both prosecutors and defense attorneys
may obtain gag orders from the trial court,
and the trial court may also enter an order
sua s p ~ n t e . 'The
~ most commonly cited
reason for allowing gag orders is the defendant's right to a fair trial, guaranteed by
the Sixth Amendment." When prosecutors
and law enforcement officials generate
large amounts of publicity in a sensational
criminal case, the defendant's right to a fair
trial before an impartial jury is threatened.
When defense attorneys also attempt to use
the press in order to favor their client, the
public's right to the integrity of the judicial
process is jeopardized.12 Our system of
justice has had a longstanding goal that
"the conclusions to be reached in a case
will be induced only by evidence and argument in open court, and not by any outside influence, whether of private talk, or
public print."13 Accordingly, in order to
preserve the defendant's right to a fair
trial, as well as the public's right to the integrity of the judicial process, either the
prosecutor or the defense attorney may
seek a gag order, and the trial court may
also enter such an order on its own moti0n.l"

B. Whom the order may be directed
against.
Because of the defendant's right to a fair
trial and the public's right to the integrity
of the judicial process, it follows that a gag
order may he directed against both prosecutors and defense attorneys, as well as
other participants in the trial: the defendant

JUST PUBLISHED!
tion time. He also stated that the three
judges and the attorneys involved had filed
numerous unnecessary motions and were
"dragging their feet to stall the trials past
election tirne."'9 The attorney general also
A number of cases support the entry of stated "that he realized he was making the
gag orders against prosecutors. For exam- type of comments that are frowned upon
ple, in State %
. re1 Angel v. Wooda~l,'~
the by the Supreme Court" and mentioned the
Montana Supreme Court reviewed its own court's order against public comment on
ruling holding the state attorney general in the cases.20
The Supreme Court of Montana, upon
contempt of court for his violation of a gag
order entered by that court. The underlying learning of the attorney general's remarks,
cases were a series of pending criminal held a hearing to determine whether conprosecutions involving workmen's com- tempt proceedings should be instituted
pensation matters. The attorney general, against him. The attorney general appeared
his special prosecutors, and various at the hearing, admitted making the
defense attorneys were carrying on a statements, but denied that they were
heated debatein the press about the cases. intended to institute contempt. After the
Charges were made that some of thejudges hearing, the court ordered that contempt
were wnspir'mg with the defense attorneys proceedings be instituted against the atto create substantial delays in the prosecu- torney general, and when the proceedings
tions. At one point, the attorney general were concluded, found him guilty of conheld a press conference and called upon the tempt of court and f l e d him
Montana Supreme Court to "take hold of
Another case involving a gag order
the matter" and order the judges, the directed against a prosecutor was Younger
defense lawyers, and the prosecutors to v. Smith.22In Younger, a California court
"get on with the business of the day, which of appeals consolidated three cases for the
is to get these cases to trial."l@Inresponse purpose of appeal to discuss the issues
to the attorney general's complaints, the raised by several gag orders. The third
supreme court called a conference of the case in that group involved a writ of manvarious attorneys and judges and ordered damus brought by Joseph P. Busch, the
the attorneys "to refrain directly or in- District Attorney of Los Angeles County,
directly from public comment in any way against the Superior Court of Los Angela
relating to the litigation heretofore d e County, attacking a gag order entered in
scribed."'T In the conference accompany- the murder trial of two men. The men were
ing the order, the Chief Justice further accused of the shotgun slaying of a fourordered the attorneys to "cease and desist year-old girl. The child was shot while
fromall public out-of-court statementsthat playing with otber children in front of a
may conceivably influence public opinion neighbor's home. The homicide had
for or against any person or issue relating caused widespread publicity, and there was
to this pending litigation . . ."I8
a great deal of media speculation as to
A few weeks later, the attorney general, whether the girl was an unintended victim
who was running for governor, spoke at in what was supposed to be a revenge killa Kiwanis club meeting. He made no re- ing in a gang war between two Los
marks about the pending workmen's com- Angeles barrios. Because of the great
pensation litigation. However, after his publicity, the court entered a gag order
speech, members of the audience began to prohibiting both the prosecution and the
question h i about those cases. The at- defense, as well as otber government oftorney general then asked if any members ficials, from certain extrajudicial stateof the press were present, and began to ments regarding the trialZJBusch, as the
speak against three other judges involved di8tcict attorney, attacked the order, seekin the workmen's compensation litigation, ing to vacate it. Busch argued that the trial
claiming that those judges were making court had failed to show adequatejustificaprosecution difficult. He pointed out that tion for the order, and that it should not
those judges had been appointed by the apply to him since there was nothing to
former governor and argued that they were show that any prejudicial publicity had
strictly looking out for the governor's in- come from his office. The appeals court
terests by delaying the trials until past elec- disagreed, holding that the publicity sur-

himself, other attorneys associated with the
case, witnesses, court personnel, and
jurors.
1. Prosecrrlors.
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rounding the case was sufficient to create
a reasonable likelihood that the defendant
wodd not receive a fair trial, and accordingly, that the trial court was justified in
making its order against the trial participants. The court noted that, while
Busch himself might not make any prejudicial statements, "a prejudicial news
release by the greenest lawyer on his huge
staff may prejudice a criminal trial just as
mueh as a statement by Busch himself."24
In its opinion, the court in Younger
openly acknowledged the right and the
power of the trial court to enter a gag order
against a prosecutor in order to secure a
fair trial for the defendant.25The court
stated:
Neither does Pusch] dispute that, at
least in theory, such orders may be
directed at the prosecutor. This is entirely appropriate. The basic question
of the propriety of a prior restraint
against an officer of the court, such as
the prosecutor, is not debatable at our
level . . . -it is simply impossible for
us to believe that in Sheppard, eight
members of the Supreme Court agreed
on page afier page about what the trial
judge should have done, without considering whether the First Amendment
would have permitted him to do it.z6
Although courts may rightfully enter gag
orders against prosecutors, some practical
problems arise, especially if the order is
not carefully drafted. Evelle J. Younger,
the former District Attorney of Los
Angeles County, pointed out some of the
problems with gag orders directed at prosecutors in his article "Fair Trial, Free
Press and the Man in the Middle. "27
Younger wrote the article based on his experience with the trial of Sirhan Sirhan,
who was convicted of the assassination of
Senator Robert Kennedy. In that case, the
trial court entered a gag order against the
parties, all attorneys connected with the
case as defense counsel or prosecutors,
government officials, and witnesses, as
well as several other groups.28The order
prohibited these persons from public
dissemination of (1) any purported extrajudicial statement by thedefendant, (2) any
documents, exhibits or evidence not yet
deemed admissible by the court, (3) any
statement as to the existence of any such
documents, exhibits, or evidence, (4) any
8 VOICEfor the Defense 1 Aprd 1988

opinion as to the weight, value or effect
of any evidence as tending to prove guilt
or innoaence, (5) any statement outside of
court as to the weight, value or effect of
any testimony that had been given, (6) any
statement as to the identity of any pmspective wimess or his probable testimony, or
the effect of the testimony, (7) any out-ofcourt statement as to the weight, value or
effect of any purported evidence alleged
to have been accumulated as a result of the
investigation, and (8) any statement as to
the content, nature, substance or effect of
any testimony given in a related proceeding.29
Younger particularly complainedabout
the part of the order which prohibited outof-court statements as to the weight, value
or effect of any purported evidence alleged
to have been recovered as a result of the
investigation. Heused two incidentsinparticuhu to illustrate the problems caused by
this provision of the order. In the f ~ s int
cident, known as the "'Polka-Dot Dress
Girl," a young woman announced on national television that she had seen a girl in
a polka-dot dress fleeing the assassination
scene with two foreign-looking men. She
also stated that she heard the girl say, "We
got Kennedy." The story became national
news, and the public speculated as to
whether there was a political conspiracy.
It was later determined that the entire story
had been fabricated by the girl just to get
publicity, but because of the gag order,
Younger was unable to explain this to the
public.30The second incident arose when
members of the press asked Younger such
questions as "Is it true that President
Nassar of the United Arab Republic was
behind the assas~inatiou?"~~
Even though
there was no evidence whatsoever to support that theory, the prosecutor was forced
to respond "no comment," leaving the
press to speculate whether the rumor was
true.32
Younger apparently decided to test the
limits of these kinds of gag orders later,
in the case which resulted in Younger v.
Smith.331nhis ease, which appeared before
the California Court of Appeals at the same
time as the Busch case, Younger intentionally violated a gag order in a pending
criminal case. The provision Younger
violated prohibited all attorneys connected
with the case from making "any statement
outside of court as to the nature, substance,

or effect of any testimony that has been
given. ""Younger released a statement to
the news media concerning the preliminary
examination of the defendant. The news
release gave a "sterile" account of the
witnesses and the testimony adduced at the
hearing; for example, one paragraph of the
statement simply said, "Dr. Benjamin
Cme testified concerning his observations
of Jenny.
The fmal paragraph of the
news release stated: "[olther evidence was
introduced from additional witnesses
which satisfied the magistrate that the
defendant should be held for trial for three
counts of murder, one count of attempted
murder and one count of arson."36 As a
result of this news release, Younger was
found in contempt of court, and he
appealed.
The appeals court noted that the lower
court had found Younger in contempt of
court even though the lower court had also
specifically found that the news release
"had in no way prejudiced what his order
had been designed to protect: [the defendant's] right to a fair trial."3' The court
of appeals held that, because the press
release was "sterile," and did not prejudice the defendant's right to a fair trial,
Younger's contempt conviction could not
be upheld.38 Thus, the Younger court
revealed a reluctance to enforce gag orders
more than absolutely necessary to protect
the defendant's rights. At the same time,
the court showed some sympathy for the
dilemma faced by prosecutors in sensational cases: how much to tell the news
media to keep the public fairly informed,
and how much to keep silent so as not to
violate the defendant's right to a fair trial.
The prosecutor, under these circumstances, has a difficult task. It is clearly
wrong for a prosecutor to release a defendant's prior criminal record to the press,
or to release a defendant's "full confesion."^^ However, what about cases such
as the Boston Strangler, where a single
criminal has terrorized a community with
a series of rapes or murders? Under those
circumstances, without releasing prejudicial details, the prosecutor might wish
tu assure the frightened community that
they had "got their man." In any event,
in sensational cases, courts apparently are
quite willing to enforce a properly tailored
gag order against a prosecutor in order to
obtain a fair trial for the defendant.

What makes a
- legal
strategy
brilliant
worthless?
Inflexibility Because a strategy you can't change
can cost you a verdict, especiallyin criminal
law. If investigation uncovers damaging new
facts, underminingyour theory of the case.. .
you'd better be prepared to change course- fmt

NEW fkom BNA-The BNA Criminal
PractlctlceManual
Now BNA, publisher of CnminaiLmuRtporter;
introduces a new resource to give you the strategic edge you need: The BNA Cninri~aIPraria
ManuaL
Updated regularly, the Manualgives you
strategic alternatives, tactical guidance, proven
techniques, cites, and illustrative examples for
every phase of pretrial and trial litigation. It's a
time-saving ready reference and a highly effective
training tool.
In addition, every two weeks Current WOW
notify you of significant court developments that
could affectyour practice.. . and alert you to winning strategies being used by other trial advocates
around the country, which you can apply to your
own cases.
Yours to try for 45 days-with no obligation!
We'd like to invite you to examine the new
BNA CnminalPracticeManvnlfor45 days.
Simply use the coupon below, or call toll-free
1-800-3721033. There's no risk or obligation
. . .and it could be the best strategic move you've
made today.

People who know law,
know BNA.
THE BUREAU O F NATIONAL AFFAIRS, INC.
1231 25th Street, N.W, Washington, D.C. 20037

.............................*
17 YES, I'd like to examine the new BNA Criminal Practice
Alaoual. Mter 45 days, 111either accept your invoice for
a one-year subscription en'ective from the start of my
approval period'-or I'll cancel and you'll arrange pickup
of the materials at no cost to me.
0 I subscribe to CrimritdhReporierand will recewe a $108
discount on'the regular price* of BNACnnni~a/Prncl~~
i\.la~~r~alw~th
my subscription
0 I'm ready to subscribe now! Please start my one-year
subscription immediately and bill me?
0 Please send me more information.

*

:

.
.
m

:

'S420 plur applpllcablestare sales tar

Name
Title
Firm
Street

rn

:

.

(plearerhm sfreefaddress our rarnerraonot delwer to PO bores)

City
Telephone (

m Signature

State

ZIP -

)

Date
Mall to: The Bureau of Nattonal An'airs, Inc.
P.O. Box 40947,Washington.D.C 20016 9990
= FOR FASTEST SERVICE, CALL TODAY TOLL-FREE:
' 1-800-372-1033
pzGiiZ1

:.

..

2. Defense Attorneys.
On several occasions, courts have also
Veen willing to uphold gag orders against
defense attorneys. In Levine v. United
States District Court,4O the Ninth Circuit
Court of Appeals considered a gag order
imwsed arainst a defense altorncv. Levine
was the dLfense attorney for &hard W.
Miller, a former special agent with the
Federal Bureau of Investigation (FBI).
Miller was arrested in October of 1984 and
charged with espionage for allegedly passing classified documents to two Soviet
immigmts, the Ogorodnikovs, who were
also charged with espionage. The criminal
proceedings against Miller and the
Ogorodnikovs received extensive local and
nationalmedia coverage, and, early in the
proceedings, the trial court learned that
both defense counsel and government
officials had given "on the record" interviews to the news media. In early
November of 1984, the trial court instructed the attorneys for both sides not to
engage in pretrial publicity. On November
28, the attorneys for the government requested a gag order. The court denied the
motion, but again instructed the attorneys
to "maintain an atmosphere in which a fair
trial cbuld he conducted."fi The defense
attorney then advised the court that he
might "at some future time deem it
necessary in the interest of our client to
make a statement outside the courtroom."4a Shortly before the Ogorodnikov's trial began, an article appeared in
the Los Angeles Times under the following headline: Lawyers Contend FBIExaggeruted Evidence in Spy Gse." The
following excerpt summarizes the article
and is illustrative of its character:
Defense lawyers in the Richard W.
Miller spy case have accused the FBI
of initially exaggerating the evidence
against M i e r and two Russian emigres
charged with consnirine to Dass secret
gov&nment documents to the Soviet
Union.
They said in interviews last week that
the three accused spies should never
have been prosecuted for espionage
because the government has been
unable to establish that Miller actually
passed any documents to Svetlana
Ogorodnikov or her husband, Nikolai
A

- .
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Ogorodnikov, or caused any harm to
the security interests of the United
States."

In response to the news article, the
government filed another motion for a gag
ordcr. The court hcld a hearing on March
5. 1985. in which Levinc admitted that he
hid spoken to the reporter, although the
article did not quote him. After the hearing, the district court entered the following order:
[Tlhat all attorneys in this case, aU
parties and all their representatives and
agents of counsel and the parties shall
not make any statements to members of
the news media concerning any aspect
of the case that hears upon the merits
to be resolved by the jury."
On June 11, the court modif~edthe order
so that it applied only to the attorneys for
the government and for the defendants.
Miles, Levine, and Greenberg, Miller's
other attorney, sought a writ ofmandamus
to compel the district court to dissolve the
order. In reviewing the order, the Ninth
Circuit concluded that the order was overbroad, but that a gag order was justified
under the circumstanw. The Ninth Circuit agreed with the conclusion of the trial
court that there was a serious and imminent
threat to the defendant's right to a fair trial,
and that this threat outweighed any fust
amendment rights that were at stake.46The
appeals court issued the writ and directed
the trial court to rewrite the order more
narrowly, stating, "[ilt is apparent that
many statements that bear 'upon the merits
of the case to be resolved by thejury' present no danger to the administration of
j~stice."~'The trial court was instructed
to determine which types of extrajudicial
statements did actually pose a serious and
imminent threat to the administration of
justice, and then to draft an order specifyine which Woes of statements were forhid-

-

..

In Chicago Council of Lawyers v.
Bauer,e9 the Seventh Circuit also gave its
approval of limiting the speech of defense
attorneys, in the context of approving DR
7-107 of the Code of Professional Respon~ i b ' i i t yThe
. ~ ~court, however, did note the
problems associated with placing such
limitations on criminal defense attorneys:

The Sixth Amendment speaks only of
the right of an accused, and the Fifth
Amendment only of the right of persons
and not of the Government. The publication of the fact that a person is under
investigation or is charged with the
commission of a crime makes it difficult
for the person involved to counter any
injury to himself, his family, or friends
caused by the publicity if his attorney
is allowed only to say without elaboration that his client maintains his innocence. Under the nocomment rules,
the lawyer, who usually is more articulate and more knowledgeablein the
law than the accused, can perhaps best
speak about such matters as defenses or
the reputation of thc accused as a Iawabidine citizen. Onlv slight reflection is
n e e d 2 to realize 1hat"the scales of
justice in the eyes of the public are
weighed extraordinarily heavy against
an accused after his indictment. A bare
denial and a possible reminder that a
charged person is presumed to be innocent until proven guilty is often insufficient to balance the scales.51
Despite these misgivings, the Seventh Circuit concluded that certain well-tailored
litations could be placed upon the speech
of the criminal defense attorney." The
court stated that "public justice is no less
important thanan accused's right to a fair
trial," and also noted that the Reardon
C0mmittee5~made no distinction between
the prosecutor and defense attorneys when
discussing its recommendations for the
conduct of attorneys.54
While defense attorneys may have more
persuasive arguments to make concerning
the validity of gag orders directed at
themselves, the Levine and Chicugo cases
leave no doubt that a narrowly drafted
order may he entered against them under
the proper circumstances. As the Levine
court stated:
The sixth amendment is a limitation
on the government and does not give the
prosecution lheright to a fair trial. . . .
It does not follow, however, that the
need to restrict publicity is lessened
when the publicity is caused by the actions of the defense, rather than the
prosecution. We must consider the
fundamental interest of the government

and the public in insuring the integrity
hangman's court."60
of the judicial process. Society has a
After these events, disciplinary proright to expect that the judicial system
will be fair and impartial to all who ceedings were begun against Hinds. The
come before it.55
proceedings were stayed until the conclusion of Chesimard's trial, where she was
3. Attorneys "associated with" the convicted of first degree murder and
sentenced to life imprisonment. After the
case.
trial, the proceedings against Hinds were
Sometimes, gag orders are also entered renewed. Hinds was charged with violating
against attorneys associated with the case, DR I-102(A)(5), which forbids attorneys
in addition to prosecutors and defense to "[elngage in conduct . . . prejudicial to
counsel.56However, I have found no cases the administration of justice." Hinds was
which involve a direct attack on a gag also charged with violating DR 7-107@),
order by the "associated attorney." Two which states:
cases from the Supreme Court of New
Jersey do provide some guidance, though:
[dluring the selection of a jury or a trial
In re Hinds5' and In re Rachmiel.58 Both
of a criminal matter, a lawyer or law
cases were decided on the same day.
firm associated with the prosecution or
In In re
the court reviewed
defense of a criminal matter shall not
disciplinary proceedings instituted against
make or participate in making an extraLennox Hinds, a prominent black civil
judicial statement that he expects to he
rights attorney in New Jersey. The prodisseminated by means of public comceedings were instituted because of
munication and that relates to the trial,
Hinds's statements made in connection
parties, or issues in the trial or other
with the Joanne Chesimard case. Chesimatters that are reasonably likely to inmard, a black woman who was considered
terfere with a fair trial . . . .61
a militant radical, was accused of killing
a New Jersey State trooper. She was fially The Hinds case fmally appeared before the
brought to trial in 1977 after a long series Supreme Court of New Jersey to consider
of delays. Hinds had represented Chesi- both the merits of the case and Hinds's
mard during the period before trial in constitutional attacks on the disciplinary
several federal civil actions concerning the rules. The court held that the rules did not
legality and general conditions of her violate Hinds's right of free speech, and
detention. Hinds did not represent Chesi- that they were properly applied to an atmard in her criminal trial; however, he did torney "associated with" the case. The
observe the initial stages of the trial. While court held that, under DR 7-107(D), "an
the jury was still being impaneled, Hinds attorney who cooperates with the defense
left the courtroom and called a press con- of a criminal prosecution on a regular and
ference at his law office on January 20, continuing basis, provides legal assistance
1977. On January 21, 1977, an article in connection with the defense of a
appeared in the New York Daily News, en- criminal charge, and holds himself out to
titled "Joanne Loses 2 Rounds in Tr~al be a member of the defense team is to be
Transfer." The article reported that:
considered 'associated with' the defense
for purposes of invoking this disciplinary
. . . Lenox [sic] Hinds, an attorney also role."62 The court, however, declined to
representing Mrs. Chesimard, said the find Hinds in violation of the rule, because
defense team wanted the case moved to the lower tribunal had never made a fact
another court because in New Bruns- finding as to whether Hinds was actually
wick "what we are seeing is legalized "associated with the case,"63 and because
lynching. "
the case was the fist one in which the court
He said he was speaking for the addressed the question of whether an atdefense team because its members were torney in Hinds's position would be con"gagged" by [the trial judge] whom he sidered "associated with" the case under
accused of asking prospective jurors DR 7-107(D).64
self-serving questions which he said
The Hinds court also gave their rationale
were leading to "the creation of a For holding that attorneys "associated

with" an ongoing criminal trial could be
restricted in their extrajudicial speech:
Extendimg the coverage of the rule to
include not only attorneys of record but
also attorneys associated with the
defense of a criminal prosecution does
not constitute overreaching. Attorneys
falling into both categories possess
special knowledge and information
relating to the crin~inalaction. They are
readily perceived as authoritative persons whose remarks carry the mark of
reliability, authority and accuracy.
Comments made by such attorneys
about ongoing trials can carry significant weight in the minds of members
of the public, including potential jurors,
witnesses and others who may have a
role to play in the trial. Restrictions
upon the attorneys' freedom to comment about the case are necessary to
assure that the fairness of the criminal
trial will not be jeopardized. 65
In 61 re Rach~niel," the same court
reviewed disciplinary proceedings brought
against a former assistant prosecutor, Joel
Rachmiel. Rachmiel had worked as an
assistant prosecutor in Union County from
December of 1973 until March of 1979.
During this time, he had prosecuted
Gwrge Merritt, who was accused of killing a policeman during the Plainfield riots
of 1967. Merritt's 1977 trial, in which
Rachmiel was the prosecutor, was the third
time that Menitt had k e n tried for the killing, since his first two convictions had
been overturned on appeal. In his third
trial, Merritt was again convicted, and this
time the conviction was affirmed on appeal." However, in a later federal action,
a United States District Court granted Merritt a writ of habeas corpus because the
State had failed to inform the defense of
the existence of a police report that had
contradicted the trial testimony of the
State's only e y e w i t n e s ~ . ~ ~
Gwrge Merritt's case, by that time, had
attracted national and even international attentioab9The prosecutor's office in Union
County had to decide whether to retry
Merritt's case for an unprecedented fourth
time. Rachmiel, by this time in private
practice, decided to speak out. Immediately after Merritt's third conviction was
overturned, a reporter from the CourierApril 1988 ! VOICE for the Defense 11

News contacted Rachmiel, who told the
reporter that he thought Merritt should be
retried.70The newspaper later ran an article with a full account of Rachmiel's
statements." A few days later, however,
without consulting the Union County Prosecutor, Rachmiel distributed a "letter to
the editor" to the news media, statinn that
he had changed his mind, and now believed that Merritt should not be retried.
Several newspapers ran stories based on
Rachmiel's statement. On February 26,
1980, a second story in the Courier-News
appeared, entitled "Ex-Prosecutor Shifts
on Merritt," and read, in part:
The former assistant prosecutor said
that while he hasn't changed his belief
regarding Merritt's participation in the
mob beating of Patrolman John
Gleason, herealizes "there is little to
be gained in pursuing another prosecntion, since, no matter what the ultimate
verdict, all that can be claimed is a mere
hollow moral victory for one side or the
other."
"Society's traditional needs for
punishment, deterrence, retribution and
rehabilitation can no longer justify any
further continuation of this affair,"
Rachmiel said. "There has already been
too much suffering in the long history
of events since 1967, both by Merritt
and his family, as well as by the widow,
three children and family and friends of
Officer Gleason."
Rachmiel said that he thought Merritt wasn't the criminal type but was
caught up in the emotions of the time.
"The need for rehabilitation, if any
were ever necessary, has long ago been
satisfied," Rachmiel said. "Society
need not fear George Merritt, nor
should we seek any further revenge
against him. For he bas shown during
his ueriods of freedom that he is anxious
to rkturn to his family and friends and
once again become a productive and
law-abiding citizen.
"Scholars may long debate the issue,
but 13 years and the rigors of three
trials are as much as any man should
have to endure, guilty or not."72
The Union County Prosecutor's office was
still trying to decide whether to retry Merrip. On April 24, 1980, that office dismissed the indictment, saving Memtt from
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a fourth trial.
Shortly before that decision, the Union
County prosecutor's office filed an ethics
complaint against Rachmiel. AAer a number of proceedings, the State Disciplinary
Review Board held that Rachmiel was in
violation of, among others, Disciplinary
Rules 1-102(AX5). and 7-107(B1(6).
. ,. , As
discussed earlier; I ~ 1-102(A)(5)
R
prohibits attorneys from "[e]ngag[ig] in conduct
. prejudicial to the administration of
DR 7-107@)(6) states:

. .

Alawyer or law firm associated with
the prosecution or defense of a criminal
matter shall not make or participate in
making an extrajudicial statement that
he expects to be disseminated by means
of public communication and that
relates to . . [alny opinion as to the
guilt or innocence of the accused, the
evidence, or the merits of the case."

.

portant in a case thathas not been wncluded. By virtue of his previous participation in the case as counsel for one
of the parties, the attorney must be
deemed to be associated with the case
for as long as that caseis continuing and
his former client's interests have not
been fully adjudicated or resolved. It
would be contrary to the purpose of this
rule to allow an attorney intimately involved in an ongoing case to comment
openly about it simply because his
association with the case has ended.77
In spite of its conclusion that Rachdel was
within the category of attorneys covered
by DR 7-107@)(6), the court declined to
hold that Rachmiel was in violation of the
rule, noting that this was the first occasion
on which it had determined that DR
7-107(B)(6) applied to "attorneys who are
no longer officially, formally, or fnnctionally participating in a continuing
criminal trial."78
The Hinds and Rachn~iel decisions,
although decided in the context of
disciplinary rules, make it clear that gag
orders may be entered against attorneys
"associated with" the case, both past and
present.

The Board recommended a public
reprimand.
On appeal, Rachmiel contended that
applying DR 7-107@)(6) to the comments
he made about Merritt's case would violate
his right to free speech.7s He also argued
that DR 7-107@)(6) could no longer be
applied to him because he was no longer
actively participating in the case, and was
in private practice at the time he made his
Gag orders may also be imposed against
remarks. The New Jersey Supreme Court
witnesses.
In in re Russell,79 the Fourth
noted that, in Hinds, they had interpreted
Circuit
reviewed
a gag order directed at
DR 7-107(D) to include not only attorneys
potential
witnesses
in a criminal proof record charged with the actual represenceeding
brought
by
the
United States under
tation of a party, but also to include "any
I8
U.S.C.
245
(making
it a crime to inlawyer who is associated with attorneys of
tetfere
with
another's
civil
rights) against
record in a regular, continuing and
several
alleged
members
of
the Ku Klux
cooperative professional capacity and who
Klan
and
the
Nazi
Party.
The
witnesses
publicly claims to be associated with the
fded
a
writ
of
mandamus
against
the trial
attorneys of record in the case."7= Applyjudge.
The
order
stated,
in
pertinent
part:
ing that rule to the facts inRachmiel's case,
the court stated:
3. Any person who is a potential
This class of attorneys would logiwitness in this case . . SHALL NOT
cally and sensibly include someone like
make any extrajudicial statement that
Rachmiel who had been an attorney of
relates to, concerns, or discusses the
record in the case but, for whatever
testimony such potential witnesses may
reason, was no longer participating in
give in this case, or any of the parties
the litigation. Such an individual, once
or issues such potential witness expects
privy to confidentialinformation about
or reasonably should expect to be inthe case, cannot later violate those convolved in this case, or the events leading
fidences merely because he is no longer
up to and culminating in the shooting
off~ciallyparticipating in, or otherwise
incident at Everett and Carver Streets
actually "associated with" the case as
in Greensboro, North Carolina, on
an attorney. . . . This is especially imNovember 3,1979, ifsuch statement is

.
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intended for dissemination by means of
public communication.80
The order defined a potential wimess as " a
person who has been notified by the
government or by defendants thathe or she
may be called to testify in this case, or any
person who has actually testified in this
case."81 The witnesses contended, among
other things, that the order violated their
rights of free association. The Fourth Circuit denied the writ, and held that the
witnesses' first amendment rights had not
been violated. The court cited the Supreme
Court's authorization of such measures in
S h e p p ~ r d ,and
~ ~ concluded that the
tremendous publicity surrounding the trial,
the "potentially inflammatory and highly
prejudicial statements" forecast by the
witnesses' trial counsel, and the lack of
effective alternatives justified suppressing
the witnesses' speech in order to ensure a
fair trial."
Several other courts have also upheld
orders prohibiting extrajudicial statements
by witnesses, making it quite clear that gag
orders d i i t e d against witnesses are permissible."

5. Parties.

meeting or occasion or for public reporting or dissemination in any fashion
regarding the jury or jurors in this case,
prospective or selected, the merits of
the case, the evidence, actual or anticipated, the witnesses or rulings of the
Court.87
On October 21 and 22,1967, the annual
convention of the Alianza Federal de 10s
Pueblos Libres was held in Albuquerque,
and hoth Tijerina and Noll made speeches.
In one speech, Tijerina made the following statement about his case: "[w]eknow
that the Judge has taken the power in his
own hands. We know that the Judge is
using the law to take vengeance and drink
blood and humiliate our race."88 In his
speech, Noll said that, if the cases in the
United States were to go to trial, "a state
of war should exist as of that date . . . I
suggest that a scorched earth policy be
used; for every nation that used this policy
were victorious. We must burn every tree,
every blade of grass, every building . . .
Let them burn, burn, bnrn."s9
In response to these statements, contempt proceedings were held, and hoth
defendants were found guilty. The trial
court found that the statements were. willll
and deliberate, and that they "created a
danger to the rights of [the] defendants and
their co-defendantsand the Government to
a fair and impartialj~ry."9~On appeal, the
Tenth Circuit affirmed the convictions,
holding that the order did not violate the
defendants' rights of freedom of speech.
The couit stated that the order was designed to maintain the proper atmosphere
essential to a fair trial, "the most fundamental of all freedom^,"^' and that the
defendants have both "the protection of the
order and the responsibility to obey it."92
A number of other cases have upheld
gag orders directed at the defendant.93 A
defendant is entitled to a full and fair hearing, but it must be in the trial court and
not in the media.

.

Courts may also h i t the extrajudicial
Speech of parties in a criminal case (namely, the defendant) by means of gag orders.
In United States v. Tjerina,85 the Tenth
Circuit reviewed the contempt convictions
of two defendants for violating a gag order
in their federal criminal trial. Reies
Tijerina, Jerry Noll, and other Hispanic
leaders were charged with assaults on a
forest ranger, conversion of automobiles,
and c ~ n s p i r a c y Because
.~~
of extensive
pretrial publicity, defense counsel suggested an order restricting extrajudicial
statements. Tijerina's attorney pointed out
that the convention of the Alianza Federal
de 10s Pueblos Libres was coming up in
a few days. Later, the court gave copies
of its proposed order, which made no exception for the convention, to the at6. Jurors and Court Personnel.
torneys. No objechon was made and the
judge entered the order on October 17,
Various other cases have made it clear
1967. The order covered the attorneys, the that gag orders may also be imposed
defendants, and the witnesses, and forbade against jurorsg4 and court personnel.95
them to:
In Nebraska Press Association v.
S t ~ a r t , ~Justice
'
Brennan commented on
make or issue any public statement, the duty of court personnel to restrain their
written or oral, either at a public speech:
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As officers of the court, court personnel . . have a fiduciary responsibidity
not to engage in public debate that will
redound to the detriment of the accused
or that will obstruct the fair administration of justice. It is very doubtful that
the court would not have the power to
control release of information by these
individuals in appropriate cases and to
impose suitable limitations whose transgression could result in disciplinary
proceeding^.^^

.

Since these two groups are privy to the trial
proceedings, and tomatters which are not
available to the press generally, they, too,
have the power to influence the press and,
potentially, to contribute to the "circuslike
atmosphere" that can deprive a defendant
of a fair trial.
C. When a Gag Order may be Obtained, and What Kinds of Statements
may be Prohibited.

Now that I have established which persons may be covered by a gag order, I will
examine what kinds of statements may be
prohibited, and when. Acriminal prosecution may be divided roughly into four time
periods: the investigation, the period after
indictment but before trial, the guiltinnocence stage of the trial, and the sentencing phase of the trial. The extent to
which a court may prohibit extrajudicial
statements varies with the time period in
question. The guilt-innocence phase of the
trial is the most critical phase in which
prejudicial publicity could interfere with
the defendant's right to a fair trial; accordingly, the court's power to prohibit certain
kinds of extrajudicial statements is the
strongest during that period.

1. REPORT OF THEPRESIDENT'S COMMISSION ON THE ASSASSNATION OFPRESIDENT
KENNEDY 94-95 (Assoaated Press 1964)
Bereinafter cited as THE WARREN REPORT].
2. THE WARREN REPORT, s q r u note 1, a t 9 5
3. THE WARREN REPORT, supra note 1 at 99.
4. ABA STANDARDS RELATING TO FAIR
TRIAL AND FREE PRESS (1966). For later reports
on the same subject, see 45 F.R.D. 391 (1968). U
F.R D. 135 (19711, and 87 F.R.D. 519 (1981).
5. For the full text of DR 7-107, see Appendix A
of this article.
6. 384U.S. 333.86S.Ct. 1507, 16L.Ed.Zd64M
(1966). During the investigation, articleafter article

in the Cleveland newspapers detailed the evidcnee
found in the Sheppards' home and Dr. Sheppard's
extramarital affairs. Headlines and editorials ran for
months with titles such as "Why Isn't SamSheppard
in Jail?" 384 U S . at 340-41.
7. 86 S.Ct at 1521-22.
8. See Farr v. Pritehess. 522 F.2d 464 (9th Cir.
1975), =en. deaied427 U S . 912 (1976) (newsman's
habeas carpus aclion for contempt of court for refusing lo reveal violator of gag order in Manson case);
Younger, "Fair Trial, Free Press, and the Man in
theMiddle," 56A.B.A.J. 127 (1970) (discussing gag
order in Sirhan case).
9. The full text of DR7-107 ofthe MODEL CODE
O F PROFESSIONAL RESPONSIBILITY pertaining to criminal trials is set out at Appendix A of this
article.
10. See Younger v. Smith, 30 Cal.App.3d 138,
I06 Cal. Rptr. 225 (Cal. Ct. App. 2nd Dist. 1973)
(order sought by defense); Levine v. United States
Dist. Court, 764 F.2d 590 (9th Cir. 1985), cen.
denied 106 S.Ct. 2276. 90L.Ed.Zd719 119861
. ,.(order
snughl By prowculiun); Chase v. Rubion, 435 F.2d
1059 (7111 Clr. 1970) (t~rdercntcrcd ran .qmr by
lnal court, reverxd t m appral hut no1 kcaweof trial
court's acting sun sponre).
I I. The Sixth Amendment to the United States
Constitution states, in pertinent part:
In all criminal oroseeutions. the accused shall enjoy thc right to a speedy and public trod, by i n
impdnd jury of lhc Slvtc a ~ JMrict
d
whcreinl lhr
crime shall have been committed . .

.

U.S. Const. Amend. VI. See also B t e s v. Texas,
85 S.Ct 1628, 1641 (1965). where the Caurt stated,
"it has been recognized that the state prosecutions
must, at the least, mmpod with 'the fundamental conception' of a fair rriol." (Emphasis in original).
12. See Levine v. United States Dist. Court, 764
F.2d 590, 596-97 (9th Cir. 1985). e e n denied 106
S.Ct. 2276, 90 L.Ed.2d 719 (1986) (noting that,
although the sixth amendment does not give the prosecutiana right to a fair trial, he public and thegovernmen1 do havea "fundmentalinterest" in theintcmitv
of the judicial process).
13. KPNX Broadcasting Co. v. Superior Court,
139 Ariz. 246, 678 P. 2d 431, 442 (1984). qrmting
Pauerson v. Colorado, 205 U.S. 454,462,27 S.Ct.
556, 558, 51 L.Ed. 879 (1907)(Holmes, I.).
14. See s u p note 10.
15. 555 P.2d 501 (Mont. 1976).
16. 555 P.2d at 502.
17. M.
18.- ~
Id.~ ~ .
19. 555 P.2d at 503.
20. 555 P.2d at 503.
21. 555 P.2d at 50304. The attorney zeneml raised
three arguments in his defense. First, he argued that
there was no court order in effect at the time he made
the speech to the Kiwanis club. Second, he argued
that, "if a court order did exist, it was unconstitutionally vague, indefinite, and ambiguous." Id. at
503. Third, heargued that the court order itself was
"a violation of the free speech, due process, equal
protection and separation of powers provisions of the
federal and statcconstitutions." Id. Although other
courts might have agreed with the attorney general,
see. e.r.. Levitte v. United Stores Disr. Cortn. 764

-.

arguments, and found that the circumstances under
which the order was made "presented a clear and
present danger to the proper functioningofthejudicial
processes of this state and the rights of its citizens,
the defendants, and the investigation and prosecution
of criminal cases involving workmen's compensation
matters, and that remedial action was necessary and
muired ofthis murt." 555 P.2d at 5030P. Themurt
alw found lhal the altnrney gcncral viulrtd lhc order
"wdlfully, knowingly, and drlikralrly." M. 'The
court hcld, 3s a msucr 01law, thdl, under the unique
circumstances of the case, the duepmcess, equal protection, separation ofpowers and freedom of speech
provisions of the federal andstate constitutions were
not violated bv the court order. Id. at 5W. However.
to soften the dlow a little. the court orovided that the
attorney ycncr.ll cuuld purge hirmclfol :unlvu~plif,
within lUddyh,hc agreat in open mun lhrl IIC would
abide by the gag order until it was altered or revoked
by proper legal proceedings. Id.
22. 30Csl.App. 36 138, 106CalRptr.225 (Cal.
Ct. App. 2nd Dist. 1973).
23. 30Cal. App. 3dat 148, 106Cal.Rptr. at231.
The full text of the order is set out in Appendix A
of the opinion, at 30 Cal. App. 3d 167-69, 106 Cal
Rptr. at 244-46. The order is an excellent example
of a well-tailored gag order directed at trial participants, however, the portions of the order allempting lo directly "muzzle the press" were overturned
as an unconstihtional prior restraint. 30 Cal. App.
3d at 153.56, 106 Cal. Rptr. at 235-37.
24. 30 Cal. App. 3d at 157, 106 Cal. Rplr. at 238.
25. The court further noted:
~

~

~

.~~~~~
~

~~

~~~

. . . Prosecutors, of m u m , do not lose their First
Amendment rights when they assumeoff~ce.. . .
They are, however, elected or appointed to pmsecute criminal cases, rather than to talk about
them. By taking a K k , they necessarily assume
certain limitations. Their conslituenh may properly expect thal they cooperate in the court's
efforts to avoid frustrations of succesnful criminal
prosecutions, by inhibiting conditions which prevent fair trials and call for mistrials or reversals.
No sensible argument can be m d e that if it is
essential to a public oficial's successful perfomance that he limit himself in his speech, he nevertheless has an absolute constitutional right to go
on speaking.
30 Cal. App. 3d at 157, 106 Cal. Rptr. at 237-38.
26. 30 Cal. App. 3d at 156, 106 Cal. Rptr. at 237.
27. 56 A.B.A.J. I27 (1970).
28. Younger, 57 A.B.A.J. at 129. Theorder also
included any other attorneys associated with the case,
any judicial atlachb or employee, any grand juror,
and any person subpoenaed to testify at the trial. Id.
29. 56 A.B.A.I. at 129. The order entered in
People v. Sirhan, 7 Cal.3d 710, I02 Cal Rplr. 385,
497 P.2d 1121 (1972) was denied review by both the
Supreme Court of California and the Supreme Caurt
of the United States. Younger v. Superior Court, 393
U.S. 1CHl1, 89 S.Ct. 489, 21 L.Ed.2d 465 (1968).
See Rosato v. Superior Court, 51 Cal.App.3d 190,
124 Cal. Rptr. 427 (Cal. Ct. App. 1975).
30. 57 A.B.A.J. at 129.
31. M.
32. Id.
33. 30 Cal. App. 3d 138, 106 Cal. Rplr. 225 (Cal.
Ct. App. 2nd Dist. 1973).
34. 30Cal. App. 3dat 144, 106Cal. Rptr. at228.

R is interesling to note that, before violating the order,
Younger telephoned the trial judge to notify him that
he intended to vialale the order, in order to lest its
validity. The trialjudge stated that he would be willing to mcdify the order to permit the news release
Younger was considering, but that he had lostjurisdiclion over the case and therefore could not do so. Id.
35. 30 Cal. App. 3d at 145, 106 Cal. Rptr. at229.
36. Id.
37. Id. The appeals court continued:
All the same, Younger's bland summary of the
witnesses' testimony-their names had been
released by the court with the consent of counsel
for both sides-had violated the literal terms of
the order. Although Judge Smith himself called
the release a "sterile statement. . . a technical,
nonprejudicial, de minimus violation," he found
Younger in contempt because: 1. he had sought
a mnhontatian with the court; 2. district anorneys
arenot supposed to engage in ''civil disobedience
."; and 3. Younger had engaged in "flamboyant" conduct when he was sewed with the
court's order to show cause in re contempt, held
a press conference and appeared on a television
news program, "at which time he misstated the
facts and the law."

..

30 Cal. App. 3dat 145-46, 106 Cal. Rptr. at 229-30.
(Footnotes omitted.)
38. 30 Cal. App. 3d 150, 154, 106 Cal. Rplr. at
233, 235. The court further stated:
When that court correctly determines that a particular utterance has no tendency to prejudice a
pending criminal prosecution, but nevertheless
punishes the utterer because he is in literal or
technical violation of an order designed to curb
potentially prejudicial pretrial publicity, the murt
inferentially admits that the order covers more
ground than the First Amendment allows-that
it is overbroad.

30 Cal. App. 3d at 150, 106 Cal. Rptr. at 233.
39. Hinchkop v. Snead, 594 F.Zd356.367-68 (4th
Cir. 1979).
40. 764 F.2d 590 (9th Cir. 1985). cen. devicd 106
S.Ct. 2276 (1986).
41. 764 F.2d at 592.
42. Id.
43. Id., citing L.A. Times, Mar. 3, 1985, pt.1,
at 3.
44. 764 F.2d at 592, q~oringL.A. Times, Mar.
3, 1985, pt. 1, at 3. The appeals court included further quotations from the article and stated:
Initially, the attorneys focused an the prosecution's decision to dmp four counts of aiding and
abetting espionage against the Ogorodnikovs:
"The dismissal of these charges means the
government has now conceded that no documents
were ever passed. It's also a concession that
there's been no damage to national security," said
Gregory P. Stone, one of Ogorcdnikov's lawyers.
"I don't think the case should ever have been
brought. The initial characterization by the
government that this was a major espionage case
with untold damage wasan incorrect assessment."
"They acted hastily in filing thc espionage
charges," added Stanley Greenberg, one of
Miller's lawyers. "To a large exant, the FBI
misled the U S . attorney's office about the
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strength of the ease until it was t w late."
45. 764 F.2d at 593.
46. 764 F.2d at 597. The court continued. "To
clainl that the need to argue a client's case in detail
in the press on the eve of trial is mandated by an
ethical or legal responsibility belittles the government's, the defendant's, and mast inpxfantly in this
instance, the public's right fa a fair trial before an
unbiased jury." Id.
47. 764 F.2d at 599.
48. 764 F.2d at 599. See i~tfianotes 112-117 and
accompanying text for a discussion of the guidelines
propased by thelevinecourt. It is interesting tonote
that in his concurrence, Judge Sneed also noted,
"lplmecutos may be subjected ingag ordos to mare
stringent restrainls than are defense counsel." 764
F.2d at 602.
49. 522 F.2d 242 (7th Cir. 1975), cen. denied427
U S . 912 (1976).
50. See Appendix A for the full text of DR 7.107.
51. 522 F.2d at 250.
52. See infro notes 88-153 and accompanying text
fm a discussion of the relevant time periods when a
defense attorney's speech may be pmperly limited.
Clticngo, 522 F.2d at 253-57.
53. See suprpro notes 4-5 and accompanying text for
a discussion of the Reardan committee and its
creation.
54. 522 F.2d at 250 and n.6, citing Renrdm. mpm
note 4, at 80-86. The Clricngo court itself did makc
a distinction between prosecutors and defense attorneysas to what limitations may beplacedonlheir
speech during a criminal investigation. Thecourt held
that DR 7-107(A), which limits speech of attorneys
"paaicipating in or a-iated
with the investigation
of a criminal matter" during the investigation phase,
could be applied to pmsecutors if there was a serious
and imminent threat to the administration ofjustice.
That same section, the caurt held, was t w vague as
applied to attomeys other than those with the government. 522 F.2d at 252-53.
55. 764 F.2d at 596-97. (Cilations omitted.) Other
courts have suggested that the state has right to a fair
trial, see, e.g., I?, re Hinds, 90 N.J. 604, 449 A.2d
483,492 (1982), however, theleuim court's argument is more oersuasive.
56. See, e.g., People v. Dupree, 388 N.Y.S.2d
203, 210 (N.Y.S.Ct. 1976).
57. 90 N.J. 604, 449 A.2d 483 (1982)
58. 90 N.J. 646, 449 A.2d 505 (1982).
59. 90 N.J. 604, 449 A.2d 483 (1982).
. .
60. 449 A.2d at 486, 487. A second article appeared in the Newark Star-ledger on the same date.
In that article, Hinds referred fa the Chesimard trial
as a "travesty," and slated that the trial judge "does
not have thejudicial temperament or the racial sensitivity to sit as an impartialjudge." He said, "[ill was
only after the trial began that we began to have fears
that what we are seeing is legalized lynching." A
television reporter covering Hinds's press conference
also recorded Ule following exchange:
Hinds: "We feel that it is a kangaroo-it willbe
a kangarw caurt unless the judge recluses [sic]
himself and that will be the very minimum."
Reparter: "And a kangarw court means aguilty
verdict?"
Hinds: "That's c o r ~ c t . "

16 VOICE for the Defense I April 1988

449 A.2d at 487.
61. Qrtoredat 449 A.2d 487. For the full text of
DR 7-107 see Appendix A of this article.
62. 449 A.2d at 496.
63. The court noted:
While we are unable to resolve this particular
issue, it is signifcant lo note the following aspects
of Hinds's association with the case, which, if
properly established and weighed in the balancing test, milifate strongly in favorafa tindingthat
he was "associated with" thedefense for purposes
of applying DR 7-107(D). Hinds did represent
Chesimard in a soparate federal civil action while
she was under criminal indictment for murder.
Although Hinds claims he was not an actual
member of the Chesimard defense team, on at
least three aemsians Hinds was named in offiiial
caun records as one of Chesimard's defense
attomeys. Momver, videolaps of the court proceedings show lhar Hinds sometimes sat directly
behind themain defense counsel table and in front
of the courtroom railing, a position that usually
separates the general public from interested
parties. Hinds also acknowledged that he aided
the defense in several ways, allowing thedefense
ream to use his office and pro~iding&~ies
of the
pleadings he had previously prepxed inthe federal
civil action on Chesimard's behalf for inclusion
in the defense's unsuccessful motion to have

statements
449 A.2d at 497, n.7.
64. The caurt also noted that their decision was
also the f i s t la explain the balancing test to beapplied
in determining whelhertheextrajudieial speech of an
attorney associated with a pending criminal trial is
reasonably likely to interfere with a fair trial. 449
A.2d at 497. See infm nates 218-221 and aecampanying text for a discussion of the Hinds balancing
test.
65. 449 A.2d at 496.
66. 90 N.J. 646, 449 A.2d 505 (1982).
67. 449 A.2d at 507, ciring State v. Merritt,
No.
(App. Div. 1978), eenij den., 81 N.J.
278. 405 A.2d 823 (1979).
68. 449A.2d atM7. ciri!tgUnitedSlales v. Hicks,
No. 79-2194 (D.N.J. Feb. 20. 1980).
69. 449 A.2dat507-08. At449 A.Zd508 n.1. the
court noted, "[tlhe Merrirr casc reached the pages
of bath Hnrper's Magazine and the Nnrionni Lnw
Journal. Moreover, on January 15, 1978, Pmsdn,
the Soviet Union's most prominent daily newspaper,
ran a feature story entitled, "The Case of Fcarge
Merritt."
70. 449 A.2d at 508.
71. Thenewspapergave the following account of
Rachmiel's statements:
Former Union County Asistant Prasecutor Joel
Rachmid, who prosecuted the state's case against
Merritt in the third trial in 1977, said yesferday
he believed the state should go for a fourth trial.
"This involved the ruthless murder of a police
officer," Raehmiel said.

*

*

*

Rachmiel mainlained that "because there is a

reversal does not mean that the man is innocent.
It just meam that thereis additional evidence that
a jury should consider."
Rachmiel painted out that the couns that overturned Merritt's three convictions "have never
rccn [the pn>ic;utor's eyewitnwl tc4fy at tri31.
'Thirty-six jurors have sccn fit to believc his
teslimmy mtirrly." he $aid. "I think it i.; unfair
for someone to read a cold transcript and judge
from that."

. ..

75. 449 A.2d at 512.
76. 449 A.2d at 512, citiag Hinds, 90 N.J. at 627,
628, 449 A.2d at 483.
77. 449 A.2d a1 512-13.
78. 449 A.2d 513. The eoua held that DR 7-107
(B)(6) was constitutional, but that as a maner of
fairness, Rachmiel should not be found guilty of its
violation. The caun also cited the fact that the lower
tribunals had not had the benefit of their newlyannounced "balancing test" and the presumption that
must be invoked in order to determine whether speech
violates DR7-107@)(6). See Raclrmiei, 449 A.2d at
512; Hilrds at 449 A.2d 483.
79. 726 F.2d 1W7 (4th Cir. 1984), cen. denied
sub. nom. Rttsseilv Flnmrery, 105 S.Ct 134(1984).
80. 726 F.2d at 1W8. The rest of the order proscribed making any such statements in interviews with
the news media, and making any such statements to
a third party intending that the third party would
disseminate the statement by means of public con,municatian. Theorder also stated that it should not
be deemed to orevent or interfere with the wtential
iaermgataries, or to prevent patential witnesses from
privately soliciting funds. The full text of the order
is sel out at 726 F.2d 1009.
81. 726 F.2d at 1009.
82. See supra nates 6-7 and accompanying text for
a discussion of Sheppnrd.
83. 726 F.2d at 1010.
84. See, r.g., Central South Carolina Chapter,
Society of Professional Journalists v. Martin, 556
FZd706.708 (4thCir. l977), cen. denied, 434 U S ,
1022 (1978); People v. Dupree, 388 N.Y.S.2d 203
(N.Y.S.Ct. 1976); Hamilton v. Municipal Court, 76
Cal Rptr. 168 (Cal. Ct. App. 1969).
85. 412 F.2d 661 llWh Cir.).,. e r r . denied.. 396
U.S. 990 (1969).
86. United States v. Tijerina, 407 F.2d 349, 351
(10th Cir. 1969). cen. do~ied,396 U S . 843 (1969).
87. 412 F.2d at 663.
88. The additional text of the sweches excerpted
in the opinion reads as follows:

.

~

U S . District Judge Howard C. Bratton last
week issued an order against any of the defendants, witnesses andlawyers notta talkabout the
case outside of lhe courtrwm. If Judge Bratton
asks me I'll tell him I told the witnesses what to
say and what lo do. I may get arrested. This is
fine. It's all right with me because I don't want
Judge Bratton to judge this case.

-

*

*

*

Offensive Use of
Administrative Release Hearings
by Walter M. Reaves, Jr.

It is a sad hut true fact that many persons released on parole commit new offenses. In such situations, the lawyer
defending the accused is faced with defending not only an administrative release hearing (sometimes referred to as a "Revocation Hearing"), conducted by the Texas
Board of Pardons and Paroles, hut also a
new criminal prosecution. Oftentimes the
release hearing will be conducted well in
advance of the criminal trial, and may even
be conducted well in advance of the indictment. Defense lawyers have traditionally
used the release hearings as a valuable
method of discovery. Witnesses must be
brought in and placed under oath, and are
subject to cross-examination by the accused's counsel. As such, counsel is generally able to fully develop the facts, as
well as firmly establishing the witnesses'
story.

There may be another use to which
administrative release hearings can he
pushed. Obviously in any case, defense
counsel is seeking to exonerate his client
and establish that the allegations are not
true. In some cases, counsel may be successful at the release hearing on some or
all of the allegations (there are generally
more than one). The hearing examiner will
then he required to enter a finding that the
particular allegation has not been sufficiently proven. Having won the initial
battle, a defendant may then be faced with
the state either pursuing an existing indictment, or seeking a new indictment for the
same offense or conduct which was used
in the unsuccessfid attempt to revoke his
parole. At that point, defense counsel has
an opportunity to seek to bar any further
prosecution for the same offense which
was unsuccessfully used at the release
hearing.
The basis for the attack is a recent Court
of Criminal Appeals decision, Ex Parte
Tamer,' in which the Court held that the
Walter Reaves, Jr. practices law in Doctrine of Collateral Estoppel applies to
West, Terns where he is involved in both findings made at a probation revocation
civil and criminal lrtigation. He obtained hearing. In Tamer, a Motion to Revoke the
his BBA degree (with honors) from the Defendant's Probation had been ftled
University of T m s at Austin (December alleging that he violated the terms of his
1976) and his JD degreefrom Bates Col- probation by committing a misdemeanor
lege of Law, the University of Houston assault. A hearing was held on the Motion
to Revoke Probation, and at the conclusion
(May 1980).
He is admitted to practice before the of the hearing, the trial court found the
State Courts of Texas, the United Sfates evidence was insufficient to establish that
Disttict Courtfor the Western District of theassault had been committed. Thus, the
Texas, and the Fifih Circuit Court of state had failed ta sustain their burden of
Appeals.
proof on the Motion. Prior to the hearing
He is board certified, criminal law, on the Motion to Revoke Probation, the
Texas Board of Legal Specialization, and State had also fded an Information in
is a member of the College of the State Bar County Court charging the defendant with
the same assault. After the ruling on the
of Texas (1985-present).

Motion to Revoke Probation, the State attempted to prosecute the defendant for the
same assault. Defendant then filed an Application for Writ of Habeas Corpus, seeking dismissal of the assault charge in light
of the ruling on the State's Motion to
Revoke Probation.
The Court held that the subsequent
prosecution was barred by the Doctrine of
Collateral Estoppel. In so holdmg, the
Court rejected the argument that the Doctrine of Collateral Estoppel does not apply
in a probation revocation hearing because
such hearings are "administrative in
nature," effectivelyoverruling Davenporf
v. State.* Thus, the door is now open to
extending Tarver and the Doctrine of Collateral Estoppel to apply to Administrative
Release Hearings.
The similarities between Probation
Revocation Hearings and Administrative
Release Hearings are great. Basic elements
of due process are availableto persons subject to both parole revocations and probation revocations.3 That right was first
recognized in Parole Revocations, and was
later expanded to include probation revocations. Both hearings are conducted without
a jury and heard by a party acting as a
neutral and impartial fact-finder. Although
a District Judge sits as the fact-finder in
a Probation Revocation Hearing, a hearing examiner occupies the same position
in a Parole Revocation Hearing. The hearing examiner is specifically charged with
the duty to "act as the finder of facts and
determine the weight to be given particular
evidence or testimony and determine the
credibility of witnes~es."~
The determining feature of whether or not an individual
is acting in a judicial capacity is not their
title, but whether they are charged with
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resolving disputed issues of fact before
them.5 In both types of hearings, there is
a neutral and detadted party, charged with
resolving the disputed issues brought
before them.
There are additional similarities in both
types of hearings. In both, both sides are
allowed to introduce evidence, and confront and cross-examine witnesses.6 Further, in both hearings, someone is charged
with the duty of making findings of fact.7
Lastly, and perhaps most importantly for
Collateral Estoppel purposes, the decisions
in both instances can be a final decision.
In a Probation Revocation Hearing, an adverse finding can be appealed by the probationer on the same grounds as any other
decision. Likewise, inaParoleRevocation
Hearing, the Parolee has the opportunity
to appeal by asking to have the hearing
reopened, within 10 days of receipt of the
decision. If that action is not taken withii
the time limit, the decision becomes final.8
Although there are differences between the
two types of hearings, instead of mitigating
against the holding in Tarver, the differences are even more compelling to reach
the same result. The basic underlying rationale for the Doctrine of Collateral
Estoppel is that a party (or one with whom
they are in privity) should not be allowed
to relitigate an issue which they had a full
opportunity to litigate in another forum. In
this regard, it should be noted that the
Rules of CriminalEvidence apply in a Probation Revocation Hearing, and therefore
drasticallv restrict some tvnes of evidence
which may be introdnc$.'~nlike an Administrative Release Revocation Hearing
however, a Parole Hearing is governed by
the Rules of Evidence which apply in civil
nonjury cases.9 However, a hearing officer
is not ever bound by these permissive
Rules of Evidence, and is specifically
authorized to allow any evidence which
may not otherwise be admissible, if such
evidence is of the type commonly relied
upon by reasonably prudent persons in the
conduct of their affairs. Thus, the types of
evidence which may be introduced in an
Administrative Release Hearing are far
broader than what can he introduced in a
Probation Revocation Hearing. As a result
of the liberal introduction of evidence, the
State is allowed a far greater opportunity
to present their case during a parole
revocation hearing, and have a far greater
18 VOICE for the Defense 1 April 1988

ability to do so than they would in a Probation Revocation Hearing, or in a Criminal Trial.
Although the State is not generally
represented by counsel in an Administrative Release Hearing, they are certainly not
prohibited fromdoing so. Further, they are
generally represented by a Parole Officer
who is allowed to question witnesses.
Additionally, the hearing officer in aparole
revocation hearing is specifically charged
with the authority to examine witnesses.I0
Thus, the hearing officer has the opportunity to fuUy develop the evidence concerning any particular allegation if they
feel the,parties themselves have not adequately done so. It would seem a strange
result to bold that the Doctrine of Collateral Estoppel does not apply, merely
because one side is not represented by
counsel. If that were the law, then any
party could avoid the consequences of an
adverse fmding by not appearing through
counsel.
The differences between the two types
of hearings suggest that the State has an
even greater opportunity to develop their
case and present their evidence in an Administrative Release Hearing than they
would in a Probation Revocation Hearing.
They should not be allowed to have such
great latitude in prosecuting their case, and
upon failing to meet their burden, be
allowed to come back and relitigate the
same issues again in a different forum. It
is important to note that the standard used
in both administrativerelease hearines
and
7.c
probation revocation hearings is prepouderance of the evidence. Thus, in a situation where this issue arises, the state has
already failed to meet even this limited
standard of evidence, and is attempting to
come into a criminal court and prove the
allegations beyond a reasonable doubt."
Although the question discussed in this
article has not been squarely addressed in
this State, several other courts have considered analogous situations. In People v.
the defendant was indicted for
Welfare Fraud, alleging that she bad collected welfare benefits while her husband
resided in her home. Prior to being convicted of the criminal offense, the Defendant's case had been heard by an administrative law judge, who found that the
department had failed to produce sufficient
evidence to show that the defendant's hus-

band was residing in her home. Despite
that finding, the State proceeded with the
criminal prosecution, and relied on the
same allegationin proving their case. The
court held such prosecution was impermissible, and the state was collaterally
estopped from litigating the same issue
previously decided by an administrative
law judge. A similar holding was reached
in People v. Sims,13 which was also a
welfare fraud case. The court again held
that the State was collaterally estopped
from prosecuting a defendant where an
ultimate fact issue had previously been
decided by an administrative tribunal. A
similar holding was also reached in Districr
of Columbia v. Fisher." These cases illustrate the holding in Er Parre Tarver, that
Collateral Estoppel applies even to heatings which may be administrative in
nature. In all three cases, there can be no
doubt that the hearings were administrative
in nature, since they were specifically conducted by administrative agencies. Even
with that, however, the courts consistently held that those administrative decisions
will collaterally estop the relitigation of the
same issues in a criminal proceeding.
Judicial Economy can require no less.
In presenting this issue, it is important
to note that the Doctrine of Collateral
Estoppel is but one component of an individual's constitutionalprotection against
being twice placed injeopardy for the same
offense. Thus, the inquiries are separate
and distinct from those which would be
made to determine if a defendant had been
twice placed in jeopardy. Jeopardy would
not be offended when evidence which bas
been used in a successful or unsuccessful
attempt to revoke probation is later used
to prosecute a defendant in a different case.
This is because the punishment received
in a Probation Revocation is not pnnishment received for the offense alleged, but
instead is punishment received for the
original offense. Thus, the person is not
being punished twice for the same offense.
Collateral Estoppel, however, would
operate to prevent the relitigation of facts
which have already been decided adversely
to the state. The issue in a case involving
Collateral Estoppel is not whether a person is being punished twice for the same
offense, but whether ultimate issues of fact
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rocacy in the Supreme Court
of the United States
by Charles Tessmer

Appellate lawyers consider the Supreme
Court the world series of appellate practice. The rarely granted writ of certiorari
is your ticket to participate in the event.
Winning the case is the world's championship for the appellate lawyer.
C. S. Farmer, late of Waco, Texas,
often remarked that a verdict of not guilty
brought credit to the lawyer for a limited
time. He said, "Today's newspaper lights
tomorrow's fire." Mr. Farmer during his
lifetime reversed more state criminal cases
than any living man.' His conclusion was
that an appellate opinion is forever and
when the bottom line is REVERSED, the
winning lawyer's name is written in stone.
The writer has had three cases that
reached the Supreme Court. The cases
were Reed v. Texas 87 S. Ct. 648,
Washington v. Texas, 87 Supreme Court
Mr. Charles Tessiner is a solo practi1920, and Orazco v. Texas 89 S. Ct. 1095 tiouer in Dallas. He received his BA and
(1969). Only Reed v. Texas was lost by af- LLB degrees j?om Southern Methodist
firmance. The case involved whether University in 1948 and 1949 respectively.
Texas violated due process by permitting
He is admitted to practice before the
the use of prior convictions in habitual United States Suprenre Court and the
criminal prosecutions by reading the prior United States Courts of Appeal for the
in the indictment to the jury at the guilt/ Fifth, Ninth, Tenth andEIeventh Circuits.
innocence stage. This decision was later
He has served as president of the Nareversed.
tional Association of Crin~inalDefense
My then associate Emmett Calvin of hwyera (1972-1973) and the Dallas
Dallas won the right to argue Reed by a County Criminal Bar Association (1954).
toss of coin. I thus had the right and luck He has also been a director of TCDLAfor
to argue Washington v. Texas, a far- inany years.
reaching constitutional decision that apHe has authored numerous publications
plied the Sixth Amendment right to com- and a~ticlesand speaksfr.equently in behalf
pulsory process to the states.
of TCDLA and the State Bar of Texas.
In the Orozco case, my client had been
convicted of murder without malice on admissions made to the police. The police, to the bedroom. The opinion below states
with drawn guns, extracted admissions the facts. Orozco v. State, 428 S.W.2d
from the petitioner in his bedroom. The 666.
I must admit that I have had no ticket
result was locating the murder weapon,
which made the case with ballistic to Washington after the Warren Court.
evidence. Mr. Justice Black delivered the
A VISIT TO THE
opinion reversing the conviction. The basis
SUPREME COURT
was failure to "Mirandie" the petitioner.
The bill of exceptions filed in the trial
Thus, the court moved the station house
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~hingtonv.
court states the facts I
Texas. The reversal of the conviction
established that the right to compulsory
process under the Sixth Amendment U.S.
Constitution would be applied to the states
under the Fourteenth Amendment. Thus,
Texas law was changed forever.
The bill of exceptions stated:
CRIMINAL DISTRICT COURT NO. 4
DALLAS COUNTY, TEXAS
Formal Bill of Exception No. 1
Filed August 17, 1965
BE IT REMEMBERED that npon the
trial of the above styled numbered cause,
the Defendant offered the testimonv of the
Co-Defendant, Charles Fuller, who had
been previously tried and convicted in this
Court for the crime of murder with malice,
arising out of thesame transaction as in this
cause, the jury assessing his, Fuller's,
punishment at fifty (50) years in the
penitentiary, and the State objected to the
calling of said Fuller to the stand to testify
in behalf of Defendant, for the reason that
said Fuller was currently under conviction
for the crime of murder arising out of the
same set of facts as Defendant, and this
Court sustained the objection of the State
and refused to pennit the Defendant to call
the said Fuller, in violation of Defendant's
rights under the Sixth and Fourteenth
Amendments to the Constitution of the
United States.
The typewritten petition for Writ of Certiorari was granted by the following brief
order.
SUPREME COURT OF THE
UNITED STATES
No. 168 Misc., October Term, 1966
JACKIE WASHINGTON,
PETITIONER

v.

TEXAS

On petition for writ of Certiorari to the
Court of Criminal Appeals of the State of
Texas.
Order Granting Motion For Leave To
Proceed in Forma Pauperis And Granting
Petition For Writ Of Certiorari.
On considerationof the motion for leave
to proceed herein in forma pauperis and
of the petition for writ of certiorari, it is
ordered by this Court that the motion to
proceed in forma pauperis he, and the
same is hereby granted; and that the petition for writ of certiorari he, and the same
is hereby, granted limited to Question 1
presented by the petition which reads as
follows:
"1. Is Petitioner's conviction and
sentence void because he was denied his
rights under the Sixth and Fourteenth
Amendments to the Constitution of the
United States to have compulsory process
in obtaining an available witness in his
favor, namely a Co-Defendantcharged and
previously convicted under a separate indictment, for the same transaction and
which Co-Defendant, according to his Affidavit, could have exonerated Petitioner
if such testimony were believed by the
jury?"
The case came on for argument on
March 13th and 14th of 1967. Counsel
who are going to argue the case upon
arrival must register with the clerk, and
they receive this printed notice:
Cases are not assigned for a certain day
nor are they called until actually reached
for argument. The Clerk informs counsel
as to the day they must he present, and the
case upon which they are in attendance is
usually heard that day or the following day.
The Court convenes at 10 a.m. and, except on Mondays when there may he opinions or orders to be announced, the argument of cases begins immediately after
admission of attorneys to practice.
The names of counsel who will argue
and the order in which they will appear,
if more than one on a side, should be given
to the Clerk as soon as determined. Those
who will argue must register with one of
the clerks in Room 102 prior to entering
the courtroom to await the call of their
case. Identification cards will be issued
authorizing occupancy of the tables directly behind Counsel's tables when argument in the preceding case begins. Counsel
should remain seated at these tables while

the preceding case is being argued.
In cases on the Summary Calendar only
one counsel may argue on each side, and
his time is limited to one half-hour. In
other cases, the time is one hour for each
side, and two counsels are permitted to
speak, although divided arguments are no1
favored.
Signal lights on the lectern are employed
to inform counsel when time has expired.
A white light appears when five minutes
remain, and a red light when time has expired. The red light alone indicates the
arrival of the 12 to 12:30 luncheon recess
and the 2:30 adjournment. When counsel
desire to save time for rebuttal, or when
time is to be prorated, in the case of a
divided argument, arrangement may be
made with the Marshal, prior to the time
the case is called, to have an appropriate
signal flashed at a specified time. Where
counsel have agreed to a division of the
time for argument, the use of more time
by one attorney does not extend the total
time allotted. Inquiry should not be made
of the Chief Justice as to amount of time
remaining.
Counsel, in cases being argued at or
after the luncheon recess, may make luncheon arrangements with the Marshal
before 11:OO.
Admissions to the Bar are entertained
each day the Court is in session. If not
previously admitted, counsel who plan to
argue may be admitted on the day their
case is heard, provided the necessary application papers have been filed and
approved.
A diagram of the seating arrangement of
the members of the Supreme Court is furnished with the notice. This diagram assists
counsel in addressing the Justices and they
are addressed as Mr. Chief Justice or Mr.
Justice, etc.
When Mr. Chief Justice Warren called
the case of Jackie Washington vs. Texas,
I went to the rostrum with mixed emotions.
My mind went hack to the preparations for
argument by my colleagues, Emmett Colvin and Herbert Novak, where they anticipated andlor suggested the best answers
that could he made for the petitioner. There
appeared to be no Supreme Court cases
directly in point, and the Supreme Court
had never held that the right to compulsory
process under the Sixth Amendment of the
Constitution was enforceable against the

State by virtue of the Fourteenth Amendment. Our prime authority was Bonner vs.
Beto 373 Fed. 2nd 301 CA5, which held
that the refusal to allow the wife and codefendant of the accused to testify in her
husband's behalf (that he knew nothing of
the crime and did not knowingly participate
therein), was aviolation of the Fourteenth
Amendment, under the circumstances
there shown. The Court pointed out that
the decision was not based on the Sixth
Amendment of the Constitution.
I also had before me a breakdown of the
pertinent decision of the Supreme Court
and the vote of each Justice. Here's the
way it was done:

SUPREME COURT JUSTICES:
STATE CRIMINAL PROCEDURE
1. Spencer vs. Texas, 87s Ct. 648 (Affirmed, 5-4)
Bell vs. Texas, 87 S Ct. 648 (Affmed,
5-4)
Reed vs. Texas, 87 S Ct. 648 (Affirmed, 7-2)

A. For AFFIRMANCE:
1. Majority Opinion: Justice
HARLAN
(a) Reason: No intervention by
Supreme Court in State criminal
procedure unless due process
denied. Here, no claimof violation of constitutional right,
merely allegation of unfairness.
(b) Joining Justices:
STEWART, BLACK, CLARK,
WHITE.
2. Decision: Split, 5-4; Split was
7-2 on retroactivity issue.
3. Concurring: Justice STEWAKT
(a) Reason: Statutes do not fall
below minimum due process
requirements.

B. For REVERSAL:
1. Dissenting Opinion: CHIEF
JUSTICE
(a) Reason: Violates Due
Process
@) Joining: Justice FORTAS
2. Dissenting Opinion: Justice
BRENNAN
(a) Reason: Joins dissent of
Chief Justice; reversal should be
retroactive.
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(b) Joining: Justice DOUGLAS
Other breakdowns of the vote by the
justices in recent State Due Process decisions were made for use in oral argument.
Our argument began late in the day and
the Assistant Attorney General of Texas
opened his argument the following morning. In my argument I made the following
points:
1) That whether we approached this
case through the Sixth Amendment to the
Fourteenth Amendment of the Constitution
or directly to the Fourteenth Amendment,
the result should be the same, as the right
to a witness in one's behalf-particularly
a witness so vital as here-is implicit in the
concept of ordered liberty.
2) The fact that a subpoena was served
on co-defendant Fuller and that he was
brought to the courtroom did not mean that
compulsory process was not denied. That
the Constitutional right to compulsory
process under the Sixth Amendment must
be made meaningful by getting the witness
not only to the courtroom door, but into
the witness box before the jury.
3) The cases decided by the Supreme
Court which previously dealt with the competency of witnesses were reviewed, and
Ferguson v. Georgia 365 US 570 (1961)
was mentioned, which was concerned with
the failure to allow counsel in a Georgia
criminal case to question the defendant,
where the accused was only allowed to
make an unaided, unsworn statement.
4) Bonner v. Beto 373 Fed. 2d 301 was
emphasized, and I argued that the case was
decided correctly but on the wrong theory.
The case should have been based on the
Sixth Amendment as enforced by the Fourteenth Amendment. I concluded my argument by mentioning the landmark cases,
such as Pointer v. Texas 380 US 400,
Gideon v. Wainwright 372 US 335, and
Malloy v. Hogan 378 US, wherein the
Supreme Court had held various provisions
of the Bill of Rights enforceable against the
states by virtue of the Fourteenth Amendment of the Constitution.
Then, as we had anticipated, the questions from the Court came thick and fast.
Mr. Justice White: "Counsel, can a
State do away completely with the marital
privilege by statute?"

22 VOICE for the Defense 1 April 1988

Mr. Justice Stewart: "Was not a sub- question that could not be answered.
poena fded and served on the co-defendant
In my brief rejoinder to the Assistant AtFuller at your client's request?"
torney General's argument, I pointed out
that (1) the right to effective counsel (obMr. Justice White: "Does the record tain compulsory process not only to the
hear out that Fuller would have exonerated courthouse door but into the witness box)
your client?''
was involved, (2) the opinion in Fuller v.
Mr. Justice Douglas: "Has the Texas State, 397 S.W.2ud 434 (Tex.Crim.App.
statute Article 711 of the code of Criminal 1966) established that Fuller gave a confession immediately after arrest, exProcedure been repealed?"
onerating Washington, and that the State
Mr. Justice Harlan: "Counsel, is this of Texas not only knew of this confession,
really a compulsory process case, or is it but used it in Fuller's trial.
not a mere statutory bar as to the use of
Mr. Justice Clark asked, "What is the
a witness?"
citation, counsel?" The red light on the
Mr. Justice Black: "What specific rostrum had been on for some twenty
language of the Sixth Amendment brings minutes, and the questions from the Court
continued to come. My silent thanks went
in compulsory process?"
out again to my colleagues Emmett ColMr. Chief Justice Warren: "What other vin and Herbert Novak for their wisdom
states have a similar statute to the Texas in suggesting the preparation that had been
statute?"
made. Finally, the Chief Justice said
"Thank you, Mr. Tessmer," and I sat
Due to the excellent briefing that Em- down with a feeling of relief.
mett Colvin and Herbert Novak had given
On June 12, 1967, the opinion came
me, I was able to answer most of the ques- down. "The Court through the Chief
tions because we had anticipated them. The Justice held that 'the right to an accused
last question from the Chief Justice had to have compulsory process for obtaining
been anticipated by enclosing an appendix witnesses in his favor stands on no lesser
in the brief, listing all of the states that had footing than the other Sixth Amendment
similar statutes to Article 71 1 C. C. P. No rights that we have previously held apstate bad a statute that allowed one of the plicable to the State.' (p. 1923), e.g.,
parties to use a witness and not the other. counsel; confrontation of witnesses;
The following morning the Assistant At- speedy, public trial. 'The right to offer the
torney General of Texas began his argu- testimony of witnesses and to compel their
ment by making the following points:
attendance, if necessary, is in plain terms
the right to present a defense, the right to
1) A state can completely control by present the defendant's version of the facts
statute the competency of witnesses.
as well as the prosecution's to the jury, so
2) The case was not one of compulsory it may decide where the truth lies. Just as
process, as Washington had process an accused has the right to confront the
executed.
prosecution's witnesses for purpose of
3) That Fuller's exoneration of Wash- challenging their testimony, he had the
ington came only after Fuller had been right to present his own witnesses to
tried and convicted, and therefore he establish a defense. This right is a funbad nothing to lose by the attempt to damental element of due process of law.'
exonerate Washington, which probably
"In the present case, this right of comamounted to perjury.
pulsory prccess for obtaining a witness was
denied 'because the State arbitrarily denied
Questions came rapidly but the most him the right to put on the stand a witness
pointed question came from the Chief who was physically and mentally capable
Justice when he asked: "You say that a of testifying to events that he had perstate can make lunatics, drunkards, and sonally observed, and whose testimony
children incompetent as witnesses, but can would have been relevant and material to
a state make them incompetent for one the defense.'
party and competent for the other?" I got
the immediate feeling that here was a vital
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TEXAS COURT OF CRIMINAL APPEALS
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James Daniel HUMAN V. State, No. 042-86,
DWI
Ct. App.
Reversed, T.C. affirmed, Opinion: Teague [McCormick, Campbell &
Duncan concur in result, Onion dissents, Clinton dissents],
February 3, 1988
Attorneys: Michael Gibson

&

Robert Baskett

SUFFICIENTY RE
ENHANCEMENT
ALLEGATIONS:
The defendant
challenged the sufficiency of the evidence educed at trial to
support the trial court's finding that he was the same person
previously convicted of DWIs which were proved up at trial on
the basis of jail records.
The Court of Criminal Appeals
reversed the Court of Appeals, holding that the similarity
between cause numbers, names, discriptions, and the type and
dates
of the offenses and convictions as alleged in the
indictment and as shown in the exhibits were sufficient to
circumstantially prove the enhancement allegations.
Part of the exhibits relied on by the Court to
Comment:
sustain the jury's verdict were probably inadmissible (the
udispositiongnportion of the jail record not a proper
business record), however, proper objections were not lodged
at trial to those inadmissible portions thus the hearsay
contained therein was used against the Defendant.

-

Jim David HUFFMAN v. State, No. 69,388, Capital Murder
Affirmed [sentence reformed to life], Opinion: Onion [Clinton
concurs, Davis, White, Campbell & Duncan dissent], February 3 , 1988
Attorney:

Sam Ogan
April 1988 1 VOICEfor fhe Defense SDR-1

SUFFICIENCY:
The accused challenged the sufficiency of the
evidence re whether there was evidence that the accused
committed the offense in the course of a robbery. The Court of
Criminal Appeals indicated that there was "ample evidence,
albeit some was circumstantialt~
that a robbery occurred either
,during or after the commission of the murder. The victim was
found dead, brutally beaten, with a number of items of property
issing including her car.
The property was found in the
deceased's car which was being driven by the accused shortly
after the murder.

L

The accused complained that this was merely an
Comment:
extension
of
the presumption of theft from receint,
unexplained
possession of stolen property.
From that
presumption the jury could conclude theft, but not murder.
The Court of Criminal pppeals rejected this 5-4. It should
be noted that the accused did not object to the jury
charge.
Perhaps a request and a limiting instruction
concerning this presumption would have altered the outcome.
IMPEACHMENT:
At trial, the accused took the stand at the
punishment stage of the trial. The State asked him if he had
admitted to anyone that he had stolen the car, to which he
stated "No, sir. I did not." The defense called a psychologist
who testified that the accused suffered a lrblackoutll.
The State
advised the Dr. that the accused was examined by a psychiatrist
on the night in question, and then asked if he would be
surprised if the accused admitted the auto was stolen. This
question was objected to, and the objection was sustained. The
State then called police officers who were premitted, over
objection, to testify concerning answers made during custodial
interrogation which were not made after proper Miranda warnings,
etc.
With regard to the improper question of the Dr., the Court
relied
on
the usual rule concerning sustained objections
rendered harmless by
a proper instruction to disregard,
distinguishing cases to the contrary.
With regard to the officer's testimony, the Court relied on the
general rule that statements which may not be admissible in the
State's case-in-chief may become admissible where they are used
to
impeach
the
accused's
testimony
at trial as prior
inconsistent statements.
Apparently no one raised the general rule
Comments:
prohibiting the State from relying on its own question as an
invitation to rebuttal. See: Hatlev v. State, 533, S.W.2d
27, 29 (Tex. Crim. App. 1976).
7
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S~FFICIENTY AS

i
I

I

TO SPECIAL ISSUE NO. 2: There was evidence of a
senseless and brutal murder during the course of a robbery.
There was no showing that the robbery was long in planning or
that murder or violence was originally intended. The appellant
was highly intoxicated and emotionally distraught. The violence
shown at the time of his arrest and the few (27) hours
thereafter were limited to that time period.
There was no
psychiatric or reputation testimony.
The defendant had one
prior for burglary for which he spent some time in TDC. There
was no testimony that the accused was a discipline problem in
jail or the pen.
There was testimony that the accused had,
while in school, used drugs and alcohol, but none that he had
used them subsequent to going to the pen. The Court held that
the evidence was insufficient to support the verdict on special
issue no. 2 and reformed the sentence to life.

-

Wayne Dodson WALDO v. State, No. 448-86, Murder
Opinion of
Court of Appeals affirmed, Opinion:
Clinton [Onion & Teague
concur; White not participating] February 10, 1988
Attorney: Weldon S. Copeland
LIMITING INSTRUCTIONS CURING ERROR: Prior to trial, the accused
successfully
challenged the admission of certain evidence
seized, and obtained a ruling from the trial judge that the
State's witnesses were not to go into the fact that he had been
given his Miranda warnings when arrested and had "refused to
make a statementn.
At trial, the officer violated the trial judge's rulings and
testified that after being given his rights, the accused refused
to give a statement. The Defendant objected and his objection
was sustained.
Thereafter the trial judge instructed the jury
to disregard the comment and denied the motion for mistrial.
The Court of Appeals determined that the statement by the
officer was unresponsive to the actual question asked. While it
was admittedly prejudicial to the accused, the Court followed
the general rule that an instruction by the trial court will
cure any unresponsive answer.
The Court of Criminal Appeals determines that this is not
similar to the situation where there is a direct comment on the
accused's failure to testify, which normally cannot be cured by
an instruction to disregard, and after applying the balancing
test, concludes that the general rule that an instruction to
disregard will cure the error is appropriate under the facts of
the case.
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Comment:
The Court of Criminal Appeals appears to take
exception to the Court of Appeals' conclusion that the
officer's statement was inadvertent.
They do, however,
conclude that the officer's conduct cannot be attributed to
the prosecutors particularly in light of the fact that the
prosecutor made no effort to capitalize on it "by inviting
inferences harmful to appellant's credibility or defensive
posture
during
final argument".
This is a curious
analysis.
The evidence was not admitted before the jury.
Any
such
argument would constitute a separate error
(arguments based on facts no in evidence). The Court seems
to say that since the prosecutor did not make a second
reversable error, it cannot be concluded that the first
error could be laid at the prosecutor's door. One wonders
why the trial judge would not take some action against the
police officer sua sponte for a direct violation of his
pre-trial order.
Ronald Melvin GENGNAGEL v. State, No. 694-86, Indecent Exposure
Court of Appeals affirmed, Opinion:
Miller [McConnick
Dissents], February 10, 1988

-

Attorney:

Pro Se

FUNDAMENTALLY DEFECTIVE INFORMATION: The defendant was charged
by information with indecent exposure. This offense requires an
allegation
of
recklessness.
The information tracked the
statutory language for the offense, but failed to allege with
reasonable certainty the & relied upon by the State to show
that the appellant acted recklessly. Such an allegation is held
to be necessary to allege an offense, and its omission can be
raised for the first time on appeal.

-

Ex parte BILLY JOE WOODS, No. 68,863, Habeas Corpus Relief
Denied:
Opinion by Judge Onion (Clinton Dissents), February 17,
1988
Attorney:

Michael Throne11

PSYCHIATRIC WITNESS TESTIMONY RE FUTURE DANGEROUSNESS IN CAPITAL
The Defendant was convicted. of capital murder and
CASE :
sentenced to death.
Prior to trial the judge appointed a
psychiatrist on the State's motion to determine the accused's
competence to stand trial. The psychiatrist failed to give the
Smith [451 U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981)l
No issue of competency was raised by the accused at
warnings.
his trial.
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At the punishment phase of the trial, the State was permitted to
establish that the Dr. had interviewed the accused on the
judge's orders to determine if the accused was competent. The
Dr.
was
then ,permitted to
testify
on
the basis of
l~hypotehticals~l
concerning the accused's future dangerousness.
The Court determined that since the testimony was based on
~~hypotheticalsl~
rather than on the examination, and thus the
testimony was admissible notwithstanding the Supreme Court's
9olding on Smith.
Comment:
This holding appears to be in conflict with White
v. Estelle, 720 F.2d 415 (5th Cir. 1983), where the Fifth
Circuit held that psychiatrists who had examined the accused
without
following the requirements of Smith could not
thereafter testify as to the accused's competency based on
alleged g'hypotheticalsll. The opinion goes to great lengths
to attempt to distinguish White, contending, in essence,
that in this case the testimony was a
hypothetical, and
that the fact that the witness had also examined the accused
was merely a coincidence. Since the Dr. was purportedly not
testifying on the basis of the improper examination, there
was no Smith violation. The opinion appears to ignore the
obvious impact on the jury of such testimony and assumes
that the jury will understand that the Dr.'s conclusions are
not based, at least in part, on his examination of the
accused.
It will be interesting to see if the Fifth Circuit
agrees with the Court's efforts to avoid the White holding.

Robert Black, No. 69,648, Capital Murder
curium Opinion, February 17, 1988
Attorney:

-

Appeal abated:

Per

James J. Leitner

APPELLATE
PROCEDURE -- CORRECTION OF THE RECORD:
After
appellant had filed his brief, the State filed a Motion to
Correct the Record. The State alleged that the Court had denied
appellant's Motion to Quash the Indictment. The written Order
of the trial court, however, was marked llGrantedlg.The State
argued that the record was inaccurate. The Court of Criminal
Appeals abated the appeal and ordered a hearing held pursuant to
Tex. R. App. Pro. Rule 55(a) that absent an agreement there must
be notice and a hearing to settle a disputed inaccuracy in the
record.
This case provides authority for requiring the
Comment :
trial court after motion in the Court of Appeals or Court of
Criminal Appeals to hold a hearing when the State files a

Wotion to Correct the Record'l after appellant's brief has
been filed.
The Court of Criminal Appeals here has made
clear that the rule means what it says and that the State
cannot absent agreement unilaterally adjust the Record.
Johnny JAMES, No. 69,653, Capital Murder
Per curium opinion, February 17, 1988
Attorneys:

- Abated:

Opinion:

Steve Hebert and Ronald L. Marsh

--

CORRECTION OF THE RECORD:
APPELLATE PROCEDURE
identical to that of Robert Black.

This case is

-

Remanded for
EX Parte Pablo LOPEZ, No. 69,966, Habeaus Corpus
Hearing:
Opinion by Judge Miller, dissenting opinion by
Presiding Judge Onion, February 17, 1988
Attorney:

Pro Se

RIGHT TO COUNSEL ON APPEAL:
The Defendant's conviction was
reversed by
the
Corpus Christi Court of Appeals in an
unpublished opinion on April 1, 1982.
The state filed a
Petition for Discretionary Review which was granted. The Court
of Criminal Appeals remanded the case to the Court of Appeals
for further proceedings consistent with its opinion in Almanza
V. State, 686 S.W.2d 157, Tex. Crim. App. 1985. On remand the
Corpus Christi Court of Appeals affirmed the conviction. Lopez
Corpus Christi 1985; In
v. State, 697 S.W.2d 761, Tex. App.
his
Application
for Habeaus Corpus Relief the applicant
contended that he was denied effective assistance of counsel
after his case was remanded to the Court of Appeals because
counsel took no action after receiving notice of the reversal.
The Court of Criminal Appeals held that the applicant was
entitled to counsel after remand to the Court of Appeals.
Because of the state of the record, the Court of Criminal
Appeals remanded the case to the trial court for an evidentiary
hearing to determine whether the applicant was represented by an
attorney
after remand to the Court of Appeals.
In his
dissenting opinion, Presiding Judge Onion says there was no
requirement in law that after remand another brief need be
filed, and that therefore the applicant failed to state sworn
facts which, if true, would entitle him to relief.

--

This opinion should be troubling for attorneys
Comment:
that
do a high volume court-appointed appeal business
because it strongly implies, if not directly holds, that
court-appointed counsel must follow all the way through to
the issuance of the mandate, and not just file a brief.
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COURTS OF APPEALS OPINIONS

INEFFECTIVE ASSISTANCE OF COUNSEL;
IMPROPER JURY ARGUMENT
Ralph Stone v. State, No. 01-87-00014-CR (Tex.App.-Houston
[lst Dist.] Feb. 25, 1988, opinion by Associate Justice Sam Bass,
attorney on appeal: Catherine Burnett.

Appellant elected to have

the trial court assess punishment in his case based on his
counsel's erroneous advice that the trial court could grant
probation.

Because, however, Appellant was charged with

committing murder with a firearm, a deadly weapon per se, the
court could not grant probation.

See Art. 42.12, Sec. B(g)(a)(2)

The court holds that Appellant indeed received ineffective
assistance of counsel, citing the following factors:

Appellant

received a relatively low sentence from the trial court, ten
years, which was within the range of sentence which the law a.I1ows
to be probated; every witness familiar with the decedent test if ied
about his reputation for violence; and the trial was hotly
contested, producing a record of over 400 pages.

The court

concludes that there is a reasonable probability that, had the
Appellant been told that the trial oourt could not grant him
probation, and had Appellant been told that the jury could have
considered granting him probation, Appellant would have requested
that the jury assess punishment, and that the outcome of the
punishment stage of the trial would have been altered.
Also, the court sustains another point of error concerning a
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prosecutor's jury argument that if the jury made a mistake in
convicting Appellant, a higher court would oorrect the error.
eourt holds:

The

"The fact remains that the prosecutor essentially

informed the jury that if they found Appellant not guilty, no
appeal could be had by the State, but that if they found Appellant
guilty, because there remained the possibility of an appeal, a
higher court could correct any error in the judgment below."

The

court holds that this argument was so extreme that an instruction
to disregard could not have cured the error.
THE RULE THAT NEVER WAS
Francisco Gonzales, No. 08-87-00082-CR (Tex.App.-El Paso,
Feb. 24, 1988) opinion by Associate Justice Larry Fuller,
Attorney on Appeal: Russell M. Aboud.
In the present case, the State argued that the Appellant had
a mouthful of heroin-filled balloons at the time of the offense
and that h e was "strung out" on heroin.

The court holds that

neither comment was proper and neither could be sanctioned under
the reasonable inference principle.
Nevertheless, Appellant failed to objeat to either argument.
At this point, the court goes into an extensive analysis of the
"exception" that review is not waived by failure to object if the
argument is so prejudicial that its harmful effect cannot be cured
by a jury instruction to disregard.

After reviewing the relevant

cases, including Romo v. State, 631 S.W.28 504 (Tex.Crim.App.
1982); Landry v. State, 706 S.W.2d 105 (Tex.Crim.App. 1985) and
Plunkett v. State, 580 S.W.2d 815 (Tex.Crim.App. 19791, the Court
concludes that this exception has no support in the case law - it
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is, in short, "the rule that never was."

Accordingly, the Court

holds that "the rule is waiver of appellate review in the absence
of timely, spe'cific trial objection which comports with the point
of error urged o n appeal."
COMMENT :
The Court of Appeals may well be right in its analysis of the
historical underpinnings of Bomo and Landry; however, that point
nust wait until p.d.r.

Nevertheless, the court would have been

better advised to examine the philosophical underpinnings of such
a rule.

Indeed, as a general rule appellate oourts should not

review points of error not supported by a timely and reasonably
specific trial objection.

To do otherwise risks reversing on

arguments not presented to the trial judge, who obviously had no
chance to cure the error.

As a matter of fundamental fairness,

however, in a very limited number of instances review should be
made of extreme and manifestly improper arguments.

The theory

underlying this "exception" is that such argument is so improper
and so harmful that the trial judge should know what is happening
and take steps to correct it.

Of course, the arguments in this

case may not have risen to that level.

Such an analysis would

involve consideration of the entire record, which unfortunately
was not undertaken in this case.

(In the interest, however, of

Presenting opposing viewpoints it is the writer's recollection
that former Associate Justice of the Dallas Court of Appeals, the
Honorable C. Spencer Carver, once remarked ex cathedra that "if
the error is truly all that harmful, then that's the best argument

in the world for requiring the defendant to object to it.").

April 1988 1 VQICE far the D.fense SDR-9

CONFESSION: FAILURE TO ADMINISTER WARNINGS
George Harvey Meek vs. State, No. 08-8'700098-CR (Tex. AppElPaso February 24, 1988) opinion by Associate Justice Larry
Fuller, Attorney on Appeal Michael Erinson.
In the present case, the owner of a residence which had been
burned by a very supsioious fire told fire

investigator Zubia

that the Appellant, her then estranged husband, had told her that
he intended to "torch" the house.

Zubia interviewed the

Appeallant two days later at the central fire station.
Appellant testified that during this interview, he was taken
to an office where he was placed in handcuffs and was generally
intimidated.

The handcuffs were removed before he gave the

statement. He was allowed to leave at one point and in fact left
after the interview without being arrested.

Investigator Zubia

testified that he never considered the Appellant a suspect, and
had forgotten about the statement made by the owner of the
property.
trial.

Appellant's statement was introduced against him at his

The court holds that i t "defies belief" to believe that

the focus of the investigation had not centered on the Appellant,
especially considering the owners statement Appellant's testimony
regarding the handcuffs. Thus, the rule in Miranda was invoked
and Appellant's interrogation, conducted without benefit of the
requisite constitution warnings, was improper.
BATSON EXPLANATIONS: SIMILARITY OF INTEREST BETWEEN
DEFENSE COUNSEL AND PROSPECTIVE JUROR
Larry Donne11 Rice vs. State, No. 02-86-00286-CR (Tex. AppFort Worth March 2, 1988) opinion by Associate Justice David
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Keltner, Attorney on Appeal:

Charles Baldwin.

The trial prosecutor exercised a peremptory challenge on the
only black person on the jury panel.

At the Batson hearing, the

prosecutor gave three reasons for striking the juror:

First, the

juror allegedly had an insufficient level of education and
intelligence, having misspelled several simple words.

Second, the

prosecutor did not "relate well" to the prospective juror;

and

third, the prospective juror was a member of the N.A.A.C.P.

In

this case, Defense counsel was an active member of that
organization and also wore an

N.A.A.C.P. lapel pin to the trial.

Aocording to the prosecutor, this alleged similarity of interests
between defense counsel and the juror contributed to his exercise
of the peremptory challenge.

The court holds that the first and

third explanations were racially neutral.
COMMENT :
It is somewhat disappointing that the court accepted the
prosecutor's third reason for striking the prospective juror.
Simply because both the prospective juror and defense counsel
were members of the N.A.A.C.P. is hardly reason to assume that a
prospective juror would be sympathetic to the defense side.

This

is, in truth, no better than the explanation condemned in Batsonthat minorities will automatically be more sympathetic to
minority defendants on account of their shared race.
I n one sense it may not be fair to criticize the court in
this case.

First, only one black juror was involved; thus the

que$tion of a "pattern'J of strikes was not presented.
Additionally, an arguably sufficient independent basis for
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excluding the juror was offered-the juror's reading and spelling
difficulties (the State also struck a non-minority juror for the
same reason and the court commendably holds that education
deficiencies or reading disabilities may not always constitute a
neutral explanation).
Nonetheless, if Batson is be to enforced, Appellant courts
are going to have to swallow hard and reject some of the
explanations currently advanced as "racially neutral."
Obviously, Appellate courts will give great deference to the
trial courts' judgments on the credibility of the prosecutor and
his or her explanation for minority peremptory challenges.

Some

reasons are not, however, racially neutral, even if the
prosecutor truly believes in them.

Therefore, no credibility

judgment is involved. A n explanation such as the belief that
members of the N.A.A.C.P. will automatically show favoritism to
one another should be rejected out of hand.

Also, if a

prosecutor advances two explanations for striking a juror which
are clearly not racially neutral, what sort of credibility
judgment does this imply for the remaining explanation, which
arguably is racially neutral?
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NACDL Spring Seminar.
-

and Board Meeting
May 6.7, 1988
Four seasons Hotel
Austin, Texas
In conjunction with the 1988 Spring Board Meeting in Austin, Texas, NACDL is sponsoring a superb continuing
education seminar on Friday, May 6th at the Four Seasons Hotel.
In the morning, you will have a choice between two programs-one deals with Cross-Examination (of an expert,
an informant, a chid witness and ofa law enforcement officer), and the other program is onBank Fraud andEmbezzlement. The afternoon speakers will talk about Evidentiary problems, Record Preservation, and suggestions for handling
high publicity cases.
National Association of Criminal Defense Lawyers
May 6, 1988
Program-Austin, Texas
Opening Remarks and Introductions:
Ephraim Margolin

8:30 a.m.

2:00 p.m.-2:30 p.m.
5. Evidentiary Predicates for
Computer Generated Evidence
Harvey Silets, Chicago, IL.

chairperson:

1. Cross-Examination of
8:45 a.m.-9:15 a.m.
an Expert
Juanita Brooks, San Diego, CA.
2. Cross-Examination of
9:15 a.m.-10:OO a.m.
an Informant
Larry Pozner, Denver, CO.

2:30 p.m.-3:00 p.m.
6. Evidence Problems in
Documentary Cases
Gus Newman, New York, NY.
3:00 p.m.-3:30 p.m.
7. Preservation of Records in
Motions and Trials
Martin Adelman, New York, NY.
Break

3. Cross-Examination of
10:15 a.m.-11:00 a.m.
a Child Witness
(with live demonstrations)
Annabelle HalI, Reno, NV.
4. Cross-Examination of
11:OO a.m.-12:15 p.m.
a Law Enforcement Officer
Rod Ponton, El Paso, TX.
Jeffrey Hoffman, New York, NY.
Lunch Break

15 Minutes

3:45 p.m.-4:15 p.m.
8. Practical Suggestions for
Handling a High Publicity Case
Frank Hartman, Moorestown, NJ.
Howard Weitzman, Los Angeles, CA.
4:15 p.m.-5:15 p.m.
9. Super-star Round-Up
(Comments by leading lawyers on topical cases)
Ed Shohat, Miami, FL.
Albert Krieger, Miami, FL

12:30 p.m.
Bank Fraud & Embezzlement

Procedural Erosion of Substantive Constitutional
Rights
Speaker: Gerald Goldstein, San Antonio, TX.
Chairperson:

Chairperson: Professor Michael Tigar, Austin, TX.
1. Charles Stillman, New York, NY.
2. Judah Best, Washington, DC.
3. Barry McNeil, Dallas, TX.
4. John Martzell, New Orleans, LA.

A block of rooms has been reserved at the Four Seasons Hotel in Austin at a special rate of $88.00/single and
$98.00/double occupancy from May 4-8. To reserve your room, simply calI the hotel at 1-800-332-3442 or you may
call the hotel at their direct number, 512/47&4500. Be sure to identify NACDL when you call. Please note that our
room block will be released on April 13th, so make your reservations now.
The Four Seasons is a brand new hotel, located 10 minutes from the airport in downtown Austin. In the Four Seasons'
tradition, this exceptional facility provides outstanding service and amenities.
Located in the scenic hill country of Central Texas, beautiful Austin offers plenty to see and do. From historic sightseeing to sailing, swimming, fishing and an exciting night life, Austin has it all.
Registration for this seminar may be accomplished by returning the completed form below with your payment. The
cost to attend the one day seminar, which includes the luncheon, course materials, and coffee breaks is $150.00 for
NACDL and TCDLA members, $200.00 for uon-members. If you wish to bring a guest to the luncheon, you may
do so by signing up below and including the price of a luncheon ticket ($25.00). Your registration form must be received
in the NACDL office by April 25th. ARer that time, if space is still available, you will be charged a $25.00 late fee,
Please register early. Full refunds will be made for cancellations received by phone or mail prior to April 25th. After
that date a $25.00 cancellation fee will be deducted from your refund.
The Texas Criminal Defense Lawyers Association is sponsoring a hospitality suite at the Four Seasons on Thursday
and Friday night, and a reception sponsored by members of the local bar will immediately follow the seminar.
(See next page for information on the Strength in Numbers 11 program which is being offered on May 5th.)
American Airlines, in cooperation with NACDL, is offering our attendees an exclusive Meeting Saver Fare. For
more information on rates, restrictions, schedules, etc. and to make your reservations, simply call American Airlines
at 1-800-433-1790, Ask for Star File #S-93924. To take advantage of this low fa~e,you must purchase your ticket
up to 7 days prior to departure. You can only earn this exclusive fare by calling American's Meeting Services Desk
at the toll free number above.
NACDL is an approved sponsor of CLE seminars. For more information, call the NACDL office at 202-872-8688.
Registration Form
Name

I am (please check):

Titleloftice

[

I an NACDL Member.

Address

I

] a TCDLA Member.

CitylStlZip

[

I not a Member

Telephone
Sign me up for the following (see text for full descriptions):

1 I CLE Seminar and luncheon
[ I Strength in Numbers I1
[

1
I

I
I

@

I CLE Semnnar Plus Strength in Numbers 11
I I need
(#) extra luncheon tickets
I I prefer
(fi vegetarian meal($ for the luncheon.
I My check for fees is enclosed
I Charge my fees to
Mastercard or V I S A (check one).
Card #

Member

non-Member

$150.00

$200.00

@

75.00

75.00

@

200.00

250 00

@

25.00

25.00

exp. date

Stgnature

Please return this form with your check or ncdit card authorization to NACDL, 1110 Vermont Ave. N.W., Suile 1150, Wmhington, DC Z W . Please do
not phone in your registration.

Strength in Numbers II
In the fall of 1986. NACDL held Strength in Numbers I in Chicago. This educational program was an outstanding success in sharing information and management know how among national, state and local criminal defense organizations. It also served as the catalyst to form a mtional
network of now 24 affiliated criminal defense organizations.
We are doing it again! On May 5, 1988 at the Four Seasons Hotel in Austin, Texas, NACDL will host Strength in Numbers II. If you want
to learn how other organizations select, train and motivate hoard members, if your publications or CLE programs need a shot in the arm or
if your financial planning is a little shaky, this is the uromam for vou.
you
falso attend t h e ~ ~ ~ ~ ~ sC p~rprogram
Ei n g on May 6, which includes an all day program, lunch andrecepThe cost will be $75.06. (I
tion, you will get a $25.00 discount.)
Hotel reservations should he made directly with the Four Seasons Hotel in Austin, Texas by calling 1-800-268-6282 and saying that you are
with NACTIT.

Strength in Numbers I1
Thursday, May 5, 1988
8:30-8:45 a.m
Welcome-Frank Maloney, President, NACDL;
Donald Fiedler, Chair, State and Local Liaison
Committee.
8:45-9:15
Selecting, training and motivating board
members-Joe Cook, Vice President and General
Counsel, The Hill Group.
9:15-10:30
Seminars from A to Z-John Potter, Executive
Director, Oregon Criminal Defense Lawyers Association, panel moderator; John Boston, Executive
Director, Texas Criminal Defense Lawyers Assoclatioo; Rebecca Camubell.
. . Executive Director.
Cnlifornid Attorneys fur Criniinal luslice; Joe Cook;
Ikryl Usnlzlcr, Dean, Nationnl Criniinal Defenre
college.
Coffee Break.
Initiating and Improving your Publications-Jeff
Blum, Executive Director, Temessee Association
of Criminal Defense Lawyers; James O'Haver,
Director of Publications, National Association of
Criminal Defense Lawyers.
Financial Planning or Keeping your Eye on the Bottom Line-Joe Cook; David Dorsey, Executive
Director, National Assoc~ationof Criminal Defense
Lawyers.
Forming AlIiances and Gaining Allies-Fmnk Hmman, Board Member, National Association of
Criminal Defense Lawyers; Laurie Robinson,
D w t o r , Section of Criminal Justice, American Bar
Association.
Luncheon-Speaker: John Henry Hingson III,
Treasurer, National Association of Criminal
Defense Lawyers will speak on the topic 'The Visionary Express."

Advocacy
wnfinaedfrornpage 22

"Mr. Justice Harlan concurred on the
basis that the Due Process Clause of the
Fourteenth Amendment 'forbids' the arbitrary denial ofthis witness testimony, not
that the Fourteenth Amendment absorbs or
incorporates the Biil of Rights. Warhington
v. Texas, 87 Sup. Ct. 1920 (6/12/67)."
Our prediction on the vote of each Justice was close to the actual results. The
sequel to the story was the brief opinion

Breakout Sessions:
Sessian I-Gening StMed-Donald Fiedler, panel
moderator; Anthony Cueto, Executive Director,
New York State Association of Criminal Defense
Lawyers; Katie Hanman, Executive Director, Association of Criminal Defense Lawyers of New Jersey; Jay Milano, President, Ohio Association of
Criminal Defense Lawyers; Michael Metoick, cofounder, Illinois Attorneys for Criminal Justice.
Session 2-Getting Better-John Boston, panel
moderator, wdl lead a group discussion on topics
including desktop publishing, publications, CLE and
political action committees.
Coffee Break.
Effective Lobbying Techniques-Gerry Morris,
Chairman, Legislative Committee, Texas Criminal
Defense Lawyers Association; Scott Wallace, Legis
lative Director, National Association of Criminal
Defense Lawyers.
Membership Services.
A. Strike Force-James Russ, Co-chair, Lawyers'
Assistance Strike Force, National Association of
Criminal Defense Lawyers.
B. BriefBank-John Zwerling, Chair, BriefBank
Committee, National Association of Criminal
Defense Lawyers.
C. Amicus Curiae-Nancy Hollander, Co-chair,
Amicus Curiae Committee. National Association of
Criminal Defense Lawyers.
Presidents' Panel-Frank Maloney, President;
Ephraim Margolin, President-elect; Neal Sonnett,
First Vice-president; Bruce Lyons, Immediate Past
President; all of the National Association of Criminal Defense Lawyers.
Hospitality Suite-location to be announced.

of the Court of Criminal Appeals of Texas
whieh stated: "This is a conviction for
murder with malice; the punishment 5 0
years. This conviction was a f f i e d by this
Court in Washington v. State, 400 S.W.
2nd 756. However, the Supreme Court of
the United States granted certiorari,
reversed the judgment of the Court of
Criminal Appeals with costs, and remanded thecause to this Court for further
proceedings not inconsistent with this
o p h o n . The opinion ofthe Supreme Court
requires that appellant's motion to reverse

and remand this cause be granted."
The key to successful Supreme Court
argument is preparation. An outline of
each pertinent case with the recorded vote
of each Justice will help you anticipate the
questions. A sensible answer leaves a
valuable impression. First impressions
leave a mark that is not easily removed.

I . "TheManWho Could Reverse NiagaraFaIls,"
Voicefor rlre Defense Val. P a g e -,
19_. Chad= W Tessmer.
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From the Inside Out
by Wm. T. Habern

Observations on Entry Into the Diagnostic Unit
by Inmate "X"

The following was prepared by a very
bright young man who will be spending
what is hoped to be a brief period of time
at T.D.C. This client was allowed a voluntary sutrender, and prior to his entry into
T.D.C., heandImet withhis trial lawyer
at two conferences where we discussed his
T.D.C. entry. This report is only minimally edited. This client is educated far
above the average T.D.C. inmate. His
commenfs are among the most observant
I have received, and he has indicated no
objections to my sharing this with the
criminal defense bar and future inmates.
Both my client and I hope this report is of
value to the attorney whose client bas
asked for some information regarding
arrival at the Diagnostic Unit 0fT.D.C.
It was early afternoon on a Monday. in
the late summer of 1987, when "x"
entered the hack reception area at the
Diagnostic Unit.
I walked in the back gate of the
Diagnostic Unit at 1:00 P.M.,after saying goodbye to those friends who bad
driven me to prison. The Diagnostic Unit
is located north of Huntsville on the Old
Midway Road. After being searched in the
fenced area at the back reception gate of
Diagnostic, I walked in the back door of
Diagnostic. I got strip searched. I was able
to keep both legal pads with the written
legd information including the names and
addresses of my lawyers and the family
members involved in helping with my
case. Ialso was allowed to keep my Bible,
eyeglasses, photographs, watch and the
article that bad been given me about going
to prison. I was not allowed to keep the
eye solution for my contacts, but T.D.C.
26 VOICE for the Defens~1 April 1988

Bill Habem is a graduate ofMidwestern
University (B.A.)and Texas kech University School ofLaw. He joined the T.D.C.
Staff Counsel for Inmates in 1973 and in
1975began hisownprivatepracticewhich
is generally limlted to matters involving
criminal sentencing, prison problen~s,
parole and relatedpost conviction matters.
He has ofices in the Houston and Huntsville, Texas areas.
Mr. Habenl is a director of X D U ,and
chairman of the Correci;om and Rehabiliration Committee. He has been the
co-author of the Parole Section for the
Advanced Crinlinal Law Course sponsored
by the State Bar of Texm andhas authored
several articles on State and Federal
sentencing, prison, parole and related
post conviction matters. He is afreqnent
lecturer at Continuing Legal Education
seminars for TCDU, the State Bar of
Texas, and Houston area law schools.

allowed me to replace it when I was involved in a medical check a few days later
(no charge). I had to fill out an inventory
sheet of the things I was allowed to take
in, and my property was put in a brown
paper hag. The money I had was counted
and T.D.C. signed for it on the inventory
sheet.
I was asked about disposal of my "street
clothes," and as per the advice from the
article, I told them to send them to the
Salvation Army. I was given a white pair
of boxer shorts to wear. I was then given
a second brown paper bag which contained
a toothbrush, tooth powder, razor and
comb, all of very inexpensive quality. I
received a pair of socks and a pair of
military-looking black or brown hightop
lace-uo shoes. Size 8 is the smallest. I
was thin sent to a room for a haircut. Since
my hair was very short, it was only
trimmed.
Others, with long hair, got a shave. The
longer the hair, the closer the shave-the
longest hair was shaved clean. No beards
or mustaches are allowed.
Next was a shower, and I was provided
with a sleeveless pair of white overalls.
The overalls came in a choice of three
sues: small, medium, and large. I was next
escorted to the commissary, where I purchased what had not been supplied in the
way of necessities. These items were put
in another brown paper hag, and then we
were told to stand in the hallway until the
Assistant Warden came for us. One at a
time we were taken into a small office. Inside the office I was asked several
questions:
(1) What are yon here for?

(2)
(3)
(4)
(5)

Do you fake drugs?
Do you like to fight?
Are you prejudiced?
Will you have sex with a man?

Next my name was entered on a form,
along with a cell assignment, and I was
given the following three paperback
booklets and told to read them catefully:
(1) TDC DISCIPLINARY RULES
AND PROCEDURES FOR INMATES,
(1986).
(2) RULES AND REGULATIONS
AND GRIEVANCE PROCEDURES,
(1978).
(3) RULES AND REGULATIONS OF
THE DIAGNOSTIC CENTER, (1985).
I was issued the three books, had my
three paper bags and linen and was told to
follow an officer down a long corridor of
cells and bunks lined against the wall. I
made my bed, put my hags in the limited
space of my assignment, and was told to
sit and wait till called. This all took about

w-hw.

other items, but there was no inventory
list. The inmate is very hurried at the cammissary window. In the mshit is common
It may have been because I was a volon- for your mind to go blank. After the trip
tary surrender, and entered alone. It may to the commissary window, inmates are
have been because I was not believed to surprised to find out the articles missed,
be a threat due to the nature of my crime, but purchased by others at the commissary.
but I was not treated as though I was a Then the trading begins between those who
threat. I felt the attitude of the guards to got all they needed at the commissary and
be one of great dislike for their jobs rather those that did not. I was allowed to spend
than what some describe as that of intim- around $35.00 to $40.00 on commissary
idating inmates. The greatest problem I items.
had was getting someone's attention without being "set straight," as it is called, by Second Day ('Jhesday)
a guard.
Those coming in should make a list or
Nothing happened. I spent the day in my
know what they want before going to the hunk.
commissary window. The employee at that
window could care less about helping you. Third Day Wednesday)
There was no list of items, and it's hard
to see what they have from where one must
Nothing happened. I spent the day in my
stand. My list would include paper, pre- bunk.
stamped envelopes, pen or pencil, drinking cup, lotion, toothpaste, shampoo, and
Comments and Observations at
deodorant. One may also buy cigarettes,
Three Days in T.D.C.
coffee, cocoa, cookies, candy, cokes and
some canned goods. They probably have
(1) Boredom:
Observations on Entry to
the Diagnostic Center
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The number one problem is boredom.
I am confined to my bunk or cell with no
T.V., radio, newspaper, books or magazines. All that is available is to stare at the
walls or ceiling.
(2) In the cells:
The cell area is quite noisy. Despite
efforts by the guards to keep the noise level
down, someone is always yelling or banging, or there is a disturbance. This continues nonstop night and day. Sleep is
difficult.

(3) Meals:
Mealtimes are different. Breakfast is at
400 A.M., lunch is at 10:30 A.M., and
dinner at 3:30 P.M. Meals are served
cafeteria style and quality ranges from fair
to good. One must eat in ten minutes once
at the table and sitting before the tray of
food.
(4) Shower:
A shower is required daily. Five people
under one nozzle 1s something that no one
is comfortable about. After the shower a
clean jumpsuit and socks are provided.

Fourth Day (Thursday)
At 7:30 A.M. I am called out for photo
and I.D. I am photographed with my new
T.D.C. prison number. Igive two sets of
fingerprints. I am asked some general
questions about my background, education, jobs, and where I have lived, and as
I respond, my answers are typed on a
general information form.
Another photo is taken for my commissary card. My weight and height are
recorded. The last thing is to talk to the
psychologist about depression, which
apparently is manifested in many different
ways, but always present. The general
interview with the psychologist touches on
suicide potential, questions whereby the
psychologist is obviously, in a short period
of time, trying to determine if, "Do you
think you can make it?" Finally, there are
questions about drug and alcohol abuse.
Fifth Day (Friday)

I.Q. and G.E.D. testing.
Observations about taking the tests:

Nothing happened. All day on bunk.
Ninth Day (Tuesday)

(1) Both the I.Q. and the G.E.D. tests
Nothing happened. All day on bunk.
I found to be basic for one with average
intelligence (the editor reminds the reader Tenth Day (Wednesday)
this offender has a college degree, and is
far above the average T.D.C. intellect).
This is to be my last day at Diagnostic.
Each part of the1.Q. test is timed, so each If it had not been for the holiday, I anticoffender is constantly under pressure to ipate that I would already have been transfinish. Everyone works fast.
ferred to the Goree Unit.
(2) The G.E.D. test was very easy for
At 6:00 A.M. I am called out for a
me; however, I was surprised that I had physical. I went to the medical section. I
forgotten how to multiply and divide gave a blood sample, urine sample, eye
fractions.
examination, dentalX-rays, and teeth were
(3) About noon I am called out for my examined. I was also given a T.B. test,
first sociology interview. This was amore tetanus shot, blood pressure was taken, and
detailed interview than any of the others. finally I was examined by a doctor.
Many questions were asked about my
family, education, and places I'd lived. I Eleventh Day (Thursday)
was then asked to complete and turn in my
list of persons to be on my approved visitor
At 2:00 A.M. I am put on the bus (chain,
list.
as it is called) for Goree. Nothing happened upon arrival. I spent the day on my
Observations about the first
bunk in the new cell assignment in Goree.
sociology interview.
Twelfth Day miday)
The interviewer was very rushed as
At 6:00 A.M. I was called out for my
there was a substantial line of inmates to
interview. I have never been one to choose sociology I1 interview. The lady who
the use of drugs, and of course the first interviewed me appeared rude and disinquestion was, "Well, when did you first terested. She only wanted yes or no
use marijuana?" The interview overall was responses, ahd at times began the next
most informal and the questions were of question before I responded to the one just
a general nature. New inmates should at asked. Generally theinterview again questhe time of the first sociology interview tioned my past drug use, past crimes,
have a list of potential visitors with all homosexuality, etc. More details about the
names and addresses correctly spelled. crime were asked dwing this interview.
One in o w group was told that even though
The interview ended abruptly when I
he did not wish any visits, the parole board was told to go back to my cell.
checks to see if anyone on the outside cares
One can find out their scores on the
enough to come see him, and will check various tests that have been given. One
the list, so he did include a few names and must ask to get such information. I disaddresses. I also bad to fill out releases to covered I did very well. It appears that
allow the T.D.C. to acquire school (both everyone was treated badly during this
interview.
high school and college) records.

Sixth Day (Saturday)
Nothing happened. All day on bunk.

Thirteenth Day (Saturday)
Nothing happened today. All day in my
cell on my bunk.

Seventh Day (Sunday)
Fourteenth Day (Sunday)

At 5:30 A.M. I am called into what is
called "education" (it appears to be a
classroom) and I spend the morning on
28 VOICE for the Defense / April 1988

Nothing happened. All day on bunk.
Eighth Day Wonday-National Holiday)

Nothing happened today. All day on
bunk.

BRIENDS OF TCDLA
MEMBERSHIP APPLICATION

Fifteenth Day (Monday)
Nothing happened today. All day on
bunk.

$25.00 Annual

Sixteenth Day F e s d a y )
I am called to classification at 1 :00P M .
I find I have been assigned to the XXXXX
Unit as a permanent base. I was told I
would see the Institutional Parole Officer
a t a later day after I "settled in."

NAME:

ADDRESS:

(home)

PHONE:

(home)

Observations about the Goree Unit
As with the Diagnostic Unit, I find the
guards to be "fairly laidback." Unless one
is looking for trouble, the guards seem to
want to get along with the inmates. Inotice
that in almost every case of trouble, it
appears to be a young inmate, for some
reason usually black, that brings trouble
upon himself. While I do not consider
myself prejudiced, I note that a great
number of these young blacks just do not
seem to care what happens to them, and
seem to cause the few number of problems
I observed.
The food at Goree is not as good as
Diagnostic. It is like a new wife's food
when she's learning to cook.
We have only been allowed that one
commissary call at the Diagnostic shortly
after our arrival. I do not smoke, but if I
did, now that we know it may be two
weeks or morebefore we again make commissary, I would have stored up on cigarettes as they are now worth a fortune in
trade. It seems the great majority of inmates smoke, and as the inability to secure
cigarettes increases, so does their value.

(work)
OCCUPATION:
SPOUSE:
TCDLA ASSOCIATE:
CHILDREN (ages):
SPECIAL INTERESTS:

COMMITTEE INTERESTS:

ENCLOSED: $
Thank you for your membership and support.

Observations regarding the
sociology I1 interview.

How did you find out about this organization: -

I now realize the rudeness I saw during
the interview included being treated in a
manner no one would tolerate in the free
world. After reflecting on this point, it is
my opinion that everyone is treated in a
"baited" way to see how or if they will
react. A simple "Yes, Sir" or "No, Sir"
will appear the correct response. I am glad
1had the good sense not to take the bait.
Once the inmate is permanently assigned, the diagnostic process that is the
introduction to T.D.C. is complete, and
the offender's daily routine begins.

.

Type of Membership: Active

-

Financially supportive:
Terri Goranson
5949 Wagoner
Dallas, Texas 75230
214 361-6154
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The Federal Corner
by F. R. "Buck" Files, Jr.

peared that relief under the provisions of
old Rule 35@) would no longer be
available after November 1, 1987. The
position of the United States Department
of Justice on this point as enunciated in the
Prosecutor's Handbook on Sentencing
Guidelines and Other Provisions of the
Sentencing Reform Act of 1984 was,
however, favorable to Defendants:

In the Federal system, Defendants who
choose to cooperate with the Government
have had the opportunity to he rewarded
for deeds done even after sentence was
pronounced. Under the provisions of Rule
35@), the conrt had the power to reduce
a sentence $a motion was timely filed:
"Rule
35(b) Reduction of
Sentence. A motion to reduce a
sentence may be made, or the conrt may
reduce a sentence without motion,
within 120 days after the sentence is
imposed or probation is revoked, or
within 120 days after receipt by the
court of a mandate issued upon affirmance of the judgment or dismissal of the
appeal, or within 120 days after entry
.
02-any order or judgment of the Supreme Court denying review of, or
having the effect of upholding, a judgment of conviction or orobation revom
tion. The court shail determine the
motion within a reasonable time.
Changing a sentence from a sentence of
incarceration to a grant of probation
shall constitute a permissible reduction
of sentence under this subdivision."
The Comprehensive Crime Control Act
of 1984 complicated matters for Defense
Lawyers. For offenses occurring on or
after November 1, 1987, Rule 35@), as
amended, does not even provide for such
a motion to be filed by the Defendant's
Attorney:

L

F. R. (Buck) Files. Jr. hus been in the
privatep;ucti~eof la; in Tylersince 1970
Only one new case appeared to shed any
and is with thefirnr of Buin, Files, Allen light at all to this problem, United States
and Caldwell, P. C. His pracfice is limited v. Minor, 837 F.2d 841 (9th Cir., 1988).
to the representation of defendants in crint- In Minor, the court in its footnote 4 states'
inal and civil rights matters. Befo~eentering ptivate practice, he prosecuted and
"Federal Rule of Criminal Procedure
defended militnry conrts-11ra11ialfor the
35 was completely revised in 1985 in
US'. Marine Corps (before they had u
accordance with the new Federal SenJAG) andserved as a First Assistant Crintencing Guidelines. The revised rule is
inal Disf~ictAttorney ifr Srnifh Co~mty.
effective as to sentences for offenses
Cert@ed us a cri~nbiallaw specialist
committed on or after November 1,
since 1975 ond a chatter nrewbsr of the
1987. See Sentencing Act of 1987,
Texas Crirninal DefertseLnw)~ersAssociaPub.L. No. 100.182, 2(a), 101 Stat
tian, he is a fieqeent lecturer ut CLE
1266; United States v. Rewald, 835
courses sponsored by the State Bar of
P.2d 215, 216 (9th Cir., 1987). The
T e ~ a and
s the CDLP.
prior version of Rule 35 that we
construe here still governs sentences
for crimes committed before Novemcourt's authority to lower a sentence
ber 1."
under this subdivision includes the
On December 7, 1987, however, Conauthority to lower such sentence to a
level below that established by statute gress took care of the ambiguity when it
as a minimum sentence." (Emphasis passed Pub. L. 100-182, 101 Stat. 1266.
Section 24 of this Act reads as follows:
added)

"Rule 35(b) Correction of Sentence
for Changed Circanismnces. The
court, on motion of the Goveniment,
may within one year after the imposition of a sentence, lower a sentence
to reflect a defendant's subsequent,
substantial assistance in the investigation or prosecution of another person
who has committed an offense, in
accordance with the guidelines and
In enacting new Rule 35@), Congress
policy statements issued by the Sentencing Commission pursuant to section did not expressly provide for those cases
994 of title28, United States Code. The "still in the system." At first blush, it ap30 VOICE for the Defense I April 1988

"The Department takes the position
that the old Rule 35 procedures will
continue to he available to defendants
who committed their offenses before
November 1, 1987, both because the
Rule 35 amendment is inextricably tied
to the new sentencing system and thus
was likely intended by Congress to have
only prospective application, and
because to argue otherwise could raise
problems under the ex post facto
clause." @. 76)

"Authorhy to lo$vera sentence below

Criminal Trial Advocacy Institute
May 2-6, 1988 in Huntsville

....

.

-

-

. .

- .

Level o f Instn~crion/Srt~~ested
Pre-reoaisites: This oromam is desiened for criminal defense lawvers of all skfll lcvets. The oarticinants will be erouwd
in sections by years of practice and numhrr of jury trials. Hasic working knnwlcdge of evidcntiary and pnlcedural rules, the Tcxai Pcnd Cnlc and Cadc
of Crimi~valPrnccdure is i~,adatory.Y:,u mu\! have some suphi~ticationin criminal trial work a, participate fully, and you ,wrr wnr pmpured fo dellole
your errrire week to rhis progrorn.

TENTATIVE COURSE SCHEDULE (Schedule subject to change based on faculty trial schedules and availability.)
Sunday, May 1, 1988:
12:M p.m. 3.00 p !#I. REGISTKA'I'ION
3:W p.m.-430 p.m
1.ECTURE: THEORY OP THC CASEPreparing the case for trial
4:30 p.m.-5:W p.m.
(Overview of problem, initial question and
answer period)
5:W p.m.-7:W p m.
SOCIAL (cash bar)
7:30 p.m.-8:30 p.m.
DINNER
Monday, May 2, 1988:
Mnrnlng Sasion:
VOlH IIIHEIOPENINC. S'I'ATC:MENT
8:30 an,.-lO:W a.m. IJACUI.TY PLANNING MEIiTING
8:30 a n - 9 : 4 5 a m .
I.liCTURFS: Laa uf Vuir Dire (112 hr.)
Effective Jury Selection
Techniques (1 hr.)
9:45 a.m.-10.W a.m. Refreshment Break
10:W a.nl.-10:30 a.m. LECTURE; Opening Statements
10:30 a.m.-1230 p.m. DEMONSTRATION: Voir Dire & Opening
Statements
1230 p.m.-150 p.m.
LUNCH
Mernoon Session:
1:30 p m.-245 p.m.
WORKSHOP: Voir Dire
2 4 5 p.m.9:W p.m.
Refreshment BreaL
3:W p.m -530 p.m.
WORKSHOP: Voir Dire (continued)
Tuesday, May 3, 1988:
Morning Session:
DIRECTICROSS EXAMINATION
8:30 a.m.-9:l5 a.m.
LECTURE: Prepping Your Witness POI
Direct
9:15 a.m.-lO:15 a.m.
WORKSHOP: Direct Examination
10:15 a.m.-10:30 a.m. Refreshment Break
IO:M a m - 1 2 W p.m. WORKSHOP: Direct Examination
(continued)
1200 p.m.-1:30 p.m. LUNCH
Afternoon Session:
1:30 p.m.-2:30 p.m.
DEMONSTRATION: Direct & Cross
Examination of Defendant
2 3 0 p.m.-245 p.m.
Refreshment Break
2 4 5 p.m.-930 p.m.
WORKSHOP: Cross Ensmioation

Wednesday, May 4, 1988:
Morning Session:
I DIRECTICROSS EXAMINATION
(continued)
8:30 a.m.-10.W a m . NEW FACULTY PLANNING MEETING
8:30 a m.-1O.W a.m.
VIDEO LECTURE: Ten Commandments of
Cross Examination
10.00 a.m.-10:15 a.m. Refreshment Break
10:15 a.m.-12:W p.m WORKSHOP: DirecUCross/Re-Direet
L2:W p.m.-L:30 p m. LUNCH
Afternoon Session:
1:30 p.m -230 p.m.
DEMONSTRATION: Comparative Cmsr
Examination
2 3 0 p.m.-245 p.m.
Refreshment Break
2 4 5 p.m.-5:W p.m
WORKSHOP: DirecUCmsslRe-Direci
5:W p.m.-5:45 p.m.
LECTURE: The Coun's Charge: Requesls
& Objections
Thursday, May 5, 1988:
Morning Session:
DIKECTICROSSIREDIRECT
8:30 a.111.-lO:30 a.m. WORKSHOP: DirecUCrosslReduect
10:30 a.m.-10:45 am. Refreshment Break
10:45 a.m.-1200 p.m. WORKSHOP: DirecUCmsslRedirecl
(continued)
1 2 W p.m.-I:30 p.m.
LUNCH
1:30 ~.m.-2:15 Dm.
DEMONSTRATION: Final Areument
2 1 5 o.m.3:30 o m .
Refreshment Break
2 1 5 p.m.-5:W p.m.
WORKSHOP: DirecUCrosslRedireet
5:W p.nl.d:W p.m.
LECTURE: Punishment, Evidence & Sample
Punishnmt, Argument
Friday, May 6, 1988:
Morning Session:
8:30 a.m.-10:45 a.m.
1030 a.m.-la45 a.m.
10:45 a.m.-12W p.m.
12:W p.m.-l:W p.m.
1:W p.m.

JURY ARGUMENT
WORKSHOP: Summation-Jury Argument
Refreshment Break
WORKSHOP: (continued)
LECTURE: Ethics in Criminal
ADJOURN

Tuition for this seminar is $425 for TCDLA members and $450 for nonmembers. This will include dinner an Sunday, breakfast every day, lunch four
(4) days, and hotel accommodations.
This institute is only open to M) criminal defense attorneys, and we are offering LO scholarship.
If you need further infmmation, please call: Lillian R. Summarell, Criminal Dcfcnse Lawyers Project, 512-478-7994
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A View from the Bench
by Judge Sam Houston Clinton

Around election time in Texas, appellate
courts and their judges come under heavy
fire of criticism over "technicalities."
Nevermind that an incumbent is not a
candidate.
A voter types a personal salutation on
a form copy of two pages of perceived
grievances against the Judiciary at all
levels, state and federal, emphasizing, "I
expect YOU to do something about thelax
way the law is being interpreted." She
warns, "If you cannot or will not take
action on this matter, then we shall, and
you will soon be out of a job." One
suspects the citizen would be terribly
frustrated with an appointive Judiciary.
That thought prompted this viewer to
refresh his recollection about methods of
judicial selection previously approved by,
or imposed on, Texans. Basically, there
are three.
Many of the complaints aired to justify
separation of political ties between
Texas and the Republic of Mexico were
prompted by "inadequacies of a cumbersome and unfamiliar legal system."
Paulsen, A Short History of the Supreme
Court of the Republic of Texas, 65
Tex.L.Rev. pecember 1986) 237, at238
(Paulsen). Texans fought for independence
to establish their own government under
a constitution that would in part contain
comprehensive provisions for trial and
appellate judicial system. Yet, its judges
weteto be "elected by joint ballot of both
Houses of Congress." The resultant lack
of judicial independence is demonstrated
by Paulse,~,op cit., supra, at 283-287.
When Texas became a state, its 1845
constitution retained a similar appellate
judicial system. But this time the governor
nominated and, by and with advice and
consent of the senate, appointed judges of
the supreme court and district courts. In
1850, joining the movement for popular
sovereignty, people approved an amendment providing for popular election of
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Sam Houston Clinton, Judge, Court of
Criminal Aooeals. selected bv Criminal
Law ~ecrio;t'ofrhe Stare Bar ~ e r n as
s
the "OutstandingJurist"in1986. Admitted
to practice before the Suprenre Court of
Te.ras, 1949; Admitted to Bar of United
SIntes Supreme Courf,1966. Freqrcent lecturer throughout Texas at legal seminars
sponsored by the State Bor of Texas and
the Texas Criminal De&se Lawyers
Associafion.

if

those judges. Under the Confederacy,
however, the constitution of 1861reverted
to that selection scheme initiated in 1845.
With the war over, Texans adopted
another constitution in 1866. Justices of the
supreme court and judges of the district
court and inferior courts were again to be
elected by popular vote; however, the
federal Congress refused to approve that
constitution. Reconstruction was under
way.
The 1869 constitutional convention

directed by Reconstruction Acts of Congress restored gubernatorial appointment
on advice and consent of the Senate of
justices of the supreme court and district
court judges; justices of the peace were
elected by precinct and authorized to sit
together as a sort of county court.
Upon demise of Reconstruction, free
again to work their will, Texans framed
the Constitgtion of 1876 to restore popular
election of all justices and judges in the
Judicial Department Article.
In terms of rounded years, then, for ten
years appellate judges were to he elected
by the Congress and for twenty, appointed
by the governor; but they would be elected
by the people for one hundred and twenty
vears. In terms of actuallv functionina
;hongh, tenure is even more disparate.
The Supreme Court of the Republic did
not hold its f i t session until 1840, and for
various reasons during the next five yeats,
had difficulty convening regularly.
Paulsen, at 248, 256-259. All told, that
Court managed to deliver one hundred and
seventy opinions. Paulsen, The Missing
Cases of the Republic, 65 Tex.L.Rev.
(December 1986) 372, n. 1.
After statehood, the Supreme Court
functioned for some twenty years before
the judicial system was adversely affected
by Reconstruction. Then its judges were
designated by military authorities; by tradition, opinions of the "Military Court"
from September 1867 to July 1870 are little
regarded. Not until 1874 did the Supreme
Court regain judicial independence:
"With this volume we pass to another
era in the judicial history of Texas.
Those who have before construed the
laws of this State, and who have assisted
in the effort to preserve constitutional
freedom for its citizens, again constitute
its court of last resort."
Preface in 40 Texas Reports.

The innovative feature in the judiciary ceptional circumstances aside, all justices
article of the 1876 Constitution was a court and judges serving a full term in the
of appeals with appellatejurisdiction over appellatejustice system have been elected
criminal cases, as well as specified civil by the people. They have written and
cases. However, by 1891 appellate dockets courts have delivered a host of opinions
were such that the article was revised to published in one thousand plus volumes,
strip civil jurisdiction from the court of along with countless unpublished. Last
appeals and rename it the Court of fiscal year the Court of Criminal Appeals
Criminal Appeals; jurisdiction of civil mat- alone delivered 435 opinions.
ters was given to newly created courts of
Over one hundred and ten years relacivil appeals.
tively few decisions made by appellate
Ever since the Constitution of 1876, ex- judges provoked public outcry.

While broadly critical, the distressed
citizen whose demonstrance inspired this
piece is most concerned about courts granting habeas relief in capital cases long aRer
the fact of conviction and sentence to death
upon jury findings. Of course, such relief
is rarely granted here. When it is, the
"technicality" usually amounts to an egregious error of constitutional dimension.
Viewed from an historical perspective,
then, our appellate judicial system "ain't
broke."

DWI Practice Gems
by Gary Trichfer
INTRODUCTION
Many DWI prosecutions involve
automobile accidents. Notwithstanding the
truism that the accident may aggravate
punishment considerations in the case, the
fact that an accident occurred may actually
enhance the DWI Defendant's technical
defense through a motion to suppress.
In this regard, Art. 6701d, Tex.Rev.Civ.
St.Ann., sections 39-47 should be examined by defense counsel to determine if the
statutoly protections and privileges afforded therein are applicable to his client's
factual setting.

his participation in an accident investigation which resulted in his formal arrest for
the offense of driving while intoxicated
(DWI). In support hereof, the Defendant
would show:

I.
Section 47, Art. 6701d, Tex.Rev.Civ.
St.Am., provides that all accident reports
made by persons involved in accidents
shall be "without prejudice to the person
so reporting and shall be privileged."
11.
Sections 39, Art. 6701d, Tex.Rev.Civ.

%.Ann., mandates that a driver involved
in an accident shall remain at the scene.
In this regard, as per section 39, "any
person failing to comply with said require
ment shall he guilty of a misdemeanor."
Moreover, sections 40 and 45(a) require
that the driver thereafter provide "sufficiently detailed information to disclose
with reference to [the] traffic accident the
cause, conditions then existmg, and the
persons and vehicles involved" as well as
"his name, address, and the registration
number of the vehicle he is driving and the
name of his motor vehicle liability insurer."

CAUSE NO
T H E STATE OF TEXAS

g I N THE COUNTY CRIMINAL

vs

$ COURT AT LAW NO

(Defendant)

O

-

COUNTY. TEXAS

MOTION TO SUPPRESS
ACCIDENT REPORT
EVIDENCE BY DEFENDANT

T O THE HONORABLE JUDGE OF
SAID COURT:
COMES NOW the Defendant, by and
through his undersigned counsel, in the
above-styled and numbered cause, under
theauthority of Art. 38.23, Tex.C.Cr.Pro;
Art. 38.22, Tex.C.Cr.Pro., Art. 6701d,
sections 39-47, Tex.Rev.Civ.St.Ann., and
under Miranda v. Arizona, 384 U S 436,
8 6 S.Ct. 1602 (1966), and moves to suppress all evidence, be it oral or written,
produced by the Defendant as a result of

J. Gary Trichrer is a partner in the law
jinn of Mallett. Trichter & Brann in
Honston, Texas. He is co-author of the t a t
entitled Texas Drunk Driving Law by Butrenvonh Publishers. Mr. Eichter has also
written many journal articles and has
taught as an adjunct professor of law at
South Texas College of Law and the
Universiy of Houston Law Center.
Driving while intmicated criminal cases
are ripe wifhnun~ero~rs
legal issuesfor the
innovative practitioner. Accordingly, the
following is offered as food far thought in
sour uracn'ce. In this reaard,
the author
also invites your inquiries, suggestim~s,articles, coutributions and comments.

.
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m.
The Defendant in this cause, in compliance with the aforementioned sections,
provided information relative to the law
enforcement accident investigation which
subsequently resulted in the filing by the
State of this present DWI pmsecution. This
information was provided in response to
police questioning and the aforement~oned
statutes under Art. 6701d and was not
volunteered. At no time during the accident investigation did the Accused waive
his rights under Art. 38.22, Tex.C.Cr.
Pro., andlor Miranda v. Arizona.

IV.
The information furnished by the Accused relative to the motor vehicle accident is privileged and cannot be used
against him in any proceeding. See, Art.
6701d, sec. 47. It is of no consequence that
this information was also part of a
simultaneous driving while intoxicated investigation as the Defendant's responses to
police questions were in compliance with
sections 39-47, Art. 670ld.

Certificate of Service
v.
I hereby certify that a true and correct
Further, as per Art. 6701d, sec. 39, the
Defendant was in custody at the accident copy of the above and foregoing Motion
scene as by statute he was not free to leave. has been furnished to the Assistant District
Indeed, leaving the scene would have made Attorney presently assigned to this case on
19-.
him guilty of a misdemeanor. Moreover, this -day of
because the information pmvided by the
Defendant was in response to police ques(Attorney)
tioning, and in compliance with Arts.
39-47 of Art. 6701d, absent the State
CAUSE NO
showing a knowingly, intelligent and
SINTHE COUh7Y CRIMINAL
voluntaty waiver of rights by proof beyond THL STATEOb TEXAS
P COURT AT L A W NO a reasonable doubt, its admission is barred =
P
COUNTY. TEXAS
by Arts. 38.22 and 38.23, Tex.C.Cr.Pro. (rnSndm"t)
and Mi~nnda1'. Ariwna, 384 U S . 436,86
ORDER
S.Ct. 1602 (1966).
WHEREFORE, PREMISES CONSIDOn this dav came on to be heard DefenERED. the Defendant moves this Honorable Court to suppress all information dant's Motion to Suppress Accident Report
provided by him in response to the above Evidence by Defendant, and the Court havstatutes and police questioning relative to ing considered the same, it is hereby
the accident investigation herein.
GRANTEDIDENIED.
day of
DONE and SIGNED this
Respecthlly submitted,
19-.
(Attorney)

JUDGE PRESIDING

W

New Publications
by Don Adams
St. Mary's Law Journal

American Crirninal Law Review

Casenotes
I987 19 St.MaryL.J. 2, Crirninal
Law-Search And Seizure-CloselyRegulated Zndustiy Exception To Fourth
Amendment S Warrant Requirement Expanded To Vehicle Dismantling Industry
On Basis Of State Regulatory Statute, by
L. Eric Friedland
1987 19 St.MaryL.1. 2, Criminal
Law-Right Of Confoniation-Admission
Of Pre-Trial Videotaped Testimony Of S a rrally Abused Child Piirsuant To Article
38.071, Sectio~z2, Texas Code Of C~iniinal
Procedure ViolatesRight Of Confrontation
And Due Process. Long v. State No.
867-85 (Tex. Ctim. App. July 1, 1987)
(Westlaw, Texas Cases libmry), by Curtis L. Cukjati

Article
Spring 1987 24 Am.Crim.L.R. 4,
WhoseReasonableDoubt? Reconsidering
the Approprinte Role of the Reviewing
Court in the Criminal Decision Making
Process, by Robert J. Gregory
Note
Spring 1987 24 Am.Crim.L.R. 4,
Forensic Dentistry and the Law: Is Bite
Mark Evidence Here to Stay?
Book Review
Spring 1987 24 Am.Crim.L.R. 4,
Liberal Feniinism and the Politics of Rape,
by Steven B. Katz
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South Texas Law Review
Article
October 1987 29 S.Tex.L.R. 1, Client

Perjury: The Lawyer's Dilemma, by
Bertrand C. Moser
Criminal Law Bullefin
Articles
1988 24 Crim.L.B. 1, incest: How
Psychology Can Help the Defense, by
David Hazekorn and Gene Harbrecht
1988 24 Crim.L.B. 1, ihe Prosecutor's
Obligation to Grant Defense Witness Immunity, by Bennett L. Gershman
1988 24 Crim.L.B. 1, Stop and Frisk:
The Triumph of Law Enforcement Over
Private Rights, by Matthew Lippman
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The Investigator
'When Your Client is a Battered Woman that Kills"
by Jack Murray, C.L.Z.
In the fall of 1987, our agency was
called upon to help defend a woman
accused of killing her common-law
husband.
Because of the legal and psychiatric
ramifications of this case, both the attorney
and myself had to invest a great deal of
time and effort in determining whether we,
in fact, had a battered woman (as our client
claimed) or not.
You cannot properly defend a battered
woman unless you understand what a battered woman is and how and why she
became one. Your investigation must provide the necessary background history of
your client so that when your expert
witnesses are finished, the jury will
understand this particular situation.
A good start to understanding what you
are dealing with are two books, "When
Battered Women Kill," by Dr. Angela
Brown, published by McMillan Free
Press, and "The Battered Woman," by
Lenore Walker. Reading two books certainly won't make you an expert on the
subject, but it will give you a reasonable
foundation to work from.
Your next step should be to obtain the
packet of material available from the
National Center on Women and Family
Law, 799 Broadway, Room 402, New
York, N.Y., 10003.
Find a local source to work with; every
major metropolitan area and many smaller
cities have some kind of shelter for battered women. These can usually be found
through your local United Way office or
the Rape Investigation Unit of your local
Police or Sheriff's Department. The Executive Directory of these shelters usually
knows local psychologists or psychiatrists
who can provide you with expert testimony
a t trial time and guidelines for your pretrial investigation.
Only after you understand the pattern of
the battered woman syndrome and the
effects of "learned helplessness" should
you meet with your client for an in-depth
interview. This interview will enable you

to determine whether you really have a battered woman for a client or just another
murder defendant that would he best
served by either a self-defense or insanity
defense.
Typically, the battered woman will have
a relatively long history of abuse, either
physical or verbal, that has gradually
escalated. Dr. Walker, in her hook, divides
this escalation into three phases; the
tension-building phase, which is a time of
increasing tension between the woman and
the hatterer. During this time, the batterer
will make verbal assaults and release his
anger against the woman. The usual response of the victim is to try to calm him
down, even accept blame for whatever he
accuses her of, hoping the matter will not
escalate.
If the woman succeeds in her efforts, the
matter stops and temporarily things return
to normal. If she fails, the next step is the
acute battering incident; at this point, both
parties have lost control and an assault that
can last for hours takes place, often causing serious physical and mental injury to
the woman. The woman then must do the
best she can to survive until the third
phase, the loving-contrite period.
In this final stage, the batterer tries to
make up for his actions and he goes out
of his way to be loving and attentive, usually promising that if she will just accept his
apology he will see that it never happens
again. This phase seldom lasts very long
and soon the cycle repeats itself. Unfortunately, each time the cycle repeats, the
violence usually increases while the time
between such incidents decreases.
With this background in mind, the investigator should look to carefully developing this history and documenting it as
thoroughly as possible. The most difficult
part of this segment of the investigation is
that the victim usually has gone out of her
way to keep the situation a secret. The
woman will invent stories to explain her
black eyes, broken ribs, split lips, etc. A
pathologist from the Medical Examiners

office can tell you that these injuries have
a pattern and many times the explanations,
while accepted by friends and neighbors,
are not consistent with accidents. The frequency of these incidents also tends to give
away their true source. Womendo not become accident prone just because they get
married. Obviously, if the injuries require
medical treatment, there will be records of
these incidents, but again, in an effort to
keep the situation a secret, the victim will
avoid going to a doctor or hospital if at all
possible. It is these latter incidents that are
most difficult to document.
It is this same desire to keep the matter
secret that causes the victim tollof call the
police. It is also a fact of life that many
police officers do not treat domestic violence as they are required by law to do.
There are a number of reasons for this, one
being that too many times they arrest the
batterer only to have the victim refuse to
prosecute when the time comes to file a
case. This is also part of a cycle; the next
time, the woman becomes even more reluctant to call the police because she's embarrassed over having dropped the charges
the first time. A thorough search of police
calls to the address of the victim is very
important, but unfortunately most times it
is not a very productive source of documentation.
So if you can't come up with medical
records or police incident reports, how do
you show a history of physical andlor mental abuse?
Friends, neighbors, co-workers and
relatives are the most logical sources, but
it can be very frustrating because the victim has gone out of her way to keep these
people from knowing what was happening.
You must look for a pattern of periods of
time when the victim withdrew from circulation, cancelled plans at the last moment, and made last minute excuses for not
going places or doing things.
The prosecution will always strive to
make the deceased look like a knight on
a white horse. Your job will be to show
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that while his appearance to outsiders may
have been that of a model husband, his
private life was something else. It's a
whole lot easier if the batterer has a questionable past, but the reality of things is
that many batterers are of the Dr. Jekyll
and Mr. Hyde variety. You must do an extremely thorough background check on the
deceased. This is delicate, because family
and friends of the deceased are always
reluctant to speak ill of the dead, even
when they know the person had vicious
tendencies. It's the job of the investigator
to draw thesepeople out until they tell you
everything they know.
A check of school records, criminal
records, work history, etc. will sometimes
show personality problems that the deceased may have had. Your client may be
able to provide you with leads from the
spouses past, based on things they discussed. While those conversationscan't he
admitted into testimony, it does give the
investigator an idea of where to look.
It is very important to show the physical
difference between the client and the batterer. The autopsy reports will give you all
the statistics of height, weight, etc., but a
picture of the couple together, taken at
happier times, will he much more graphic
to the jury in demonstrating the physical
disparities that may have existed. A 5'
woman looks even more helpless standing
next to a 6 '4" man.
The one question that must be answered,
whether you put your client on the witness
stand or not is, "If things were this had,
why did she stay with the deceased?" The
prosecution will use that argument to

diminish everything you put on as evidence. This is not a simple question and
there's usually a multitude of reasons of
varying degrees that have influenced this
decision by the defendant.
At first, your client may have stayed
because she hoped that "things will get
better." There's also the embarrassment
of admitting she made a bad choice. Many
women, because of their family background, have a strong sense of the concept
of permanency in marriage and do not
believe in divorce. A tremendous pressure
of being trapped economically builds up if
the woman does not have access to funds
to get a divorce or to support herself audlor
her children, if she breaks away. The fear
of reprisal is sometimes a very real and
justified one. Many times the woman feels
there must be something wrong with her
and that she is in some way responsible for
her own situation. All of these factors
create a vicious cycle where each passing
day reinforces the negative aspects of the
woman's mental attitude, and this in turn
accelerates the behavior of the man.
At some point you must make the decision as to whether or not your client is
going to testify. As a general rule, there
will be many facts that are known only to
the defendant that must be entered into
evidence to tie together the testimony of
your expert and the lay witnesses.
If the decision is made to let your client
testify, the first step is a conference with
your psychological expert to determine the
present state of mind of your client. Normally, there is a state of ambivalence
while the client is experiencing a mixture

Collateral Estoppel is great. Instead of
utilizing
the release hearing solely as a
conrimred from page 17
discovery proceeding, counsel should aphave already been adversely decided to the proach it with the same intensity and
preparation as the actual trial, since a sucState's interests.
It is essential when presenting this issue cessful presentation may well terminate
that it be presented under the jeopardy pm- early the criminal prosecution.
visions of the Texas Constitution. The
Fifth Circuit has heId that collateral estop1. Er Pane TmMer725SW2d 195 Vex. Cr. App.
pel is not a cognizable claim apart from
1986).
these claims recognized under the Jeopar2. Davenport v. Stale 574 SWZd 73 (Tex. Cr.
dy Clause of the United States Coustitu- App. 1978).
3. See, Morrlsce v. Brewer 408 U.S. 471, 92
tion.l5 Thus, the Fifth Circuit has held that
the jeopardy clause of the federal constitu- S.ct. 2593.33 L.Ed 484 (1972); Gagnon v, Scarpelli
778. 93 S.Ct 1756.36 L Ed. Zd (1973).
tion does not apply to parole and proba- 4114.US.
Section 147.2(11), Rulu ofthe TerasBoard
tion bearings.
of Pnrdons & Pardes.
The potential for the offensive use of
& Mining
5. UnltedSknes v. Urah Co~~stmcrion

Release Hearings
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of grief, remorse and guilt, and there is
also a feeling of relief that the relationship
is over and she is at last free of the threat
of abuse.
Hopefully, the client will have enough
therapy time with your psychological expert to be able to talk openly with the jury
about what happened, but not be so blase
as to come across as cold or uncaring. This
is a fine line and it takes an extremely
delicate job of questioning by the attorney
to get the jury to understand what the client
had gone through prior to the killing. Be
careful that your case does not become
confused by the state of mind of the defendant now, as opposed to the state of mind
while your client was living with and being
abused by the deceased.
B. Carter Thompson, a Dallas attorney,
wrote in "Trial" magazine, "The trial of
a battered wife case is a delicate matter,
but it requires the most aggressive defense
that can he provided. Defense counsel must
confront myths, presumptions, and prejudices, but that is their job as advocates.
They cannot succeed in these cases unless
they re-educate themselves first.''
This task, then is also the task of the
legal investigator and he or she has the
same responsibility and the same obstacles
to overcome. It is not easy, the stakes are
high, but the satisfaction of a job well done
is very great.
Further Reading
F. McNulty, "The Burning Bed," (1980).
L. Walker, "The Battered Woman,"
(1979).
A. Brown, "When Battered Women
Kill," (1986).
8
Corrrpony 384 US. 394, 421-22, 86 S.Ct. 1545,

1559-60, 16 L.Ed. 2nd 642 (1966).
6. Sectron 145.47, Rules of :he Texas Board of
Pardons & Paroles.
7. Seetion 147.7. Rules of the Tern Board of
Pardons &Paroles.
8. Section 145.51, Rules of rhe Terns Board of
P a r d m & Paroles.
9. Section 147.22, Rides $the Terns Board of
Pardom and Paroles.
10. Section 147.2, Rnles ofthe Tera~Boerd of
Pardons dr Paroles.
11. & Pam Tamer at 199.
12. Peoplev. Watt 1 I5 Mlch. 172.320NW2d333
(1982).
13. P~oplev. Sihs 32 Cal. 3rd 468, 1986 Cal.
Rptr. 77, 651 P2d. 321 (1982).
14. District ofColumbia v. Fisher 258 A2nd 546
(D.C. App 1969).
15 SItowery v. Sontiego 814 F2d 200 (5th Cir.,
1987).

Office Practice
by Judge Pat McDowell

YOUI editor has askednx zawrite a col-

umn ahout office prdca, appa~mtly

forgenit@thaf one of the reasons a lot of
people take upjwdging is to get m a y &om
an of he^.
But, having had the experience once of
having d l theproblems of practicbg law,
and figuri~gthat I can take s ~ m Iitezary
e
lmway if I stay in thegaeM rues. let me
share some thin@ with you.
Fkt, 'none of this wlll be eanhshaldng
and probably comes down on the side of
preaching to the choir, bmnse I assume
that most of the readas of the Voice
already db everything I am going to talk
aht.
Rwever, if I had W select one thing
which sets many lawyers aside from
others it would he the old hmmids, "He
tabs care of his busWess." Nothing fs
mre wearing than dealing with bwy&sand they appear on both sides of the
dock@-who havenetprqared to dispose
of meir cases and eud up doing a elient a
disst!niiee in trying ta handle the case.
Br exmnple, I canltot imaginealawyer
w l ~ owonla submit his case to a judge
without a book on the judge and on onha
anorow far t
b other ?ride. This is where
prosecutor$ have a Wnite edgeon defense
attorney* because they are with the j ~ d g e
fpectuently arxt sometime daily.
Next, I korpW fMm visits Wah other
judge5 that itis a ram uase whiih cannot
be rmhmitted with a ~ i ~ o f ~ e n t
by the lawyers. MostjWges I know m&e
up their minds without my weight at all
&om the argument$. Argomenfs which are
helwfnl noint to areas of the testimonv
whkh &port
and to ams w&h
SUW
pour position. You shautd have
ph~toco& of relatiye casw ready to give
*%hefudgeand a Witfen Mefwhen the issue bargaining oreven eirrly discllssions wi$6
d e ~ n it.
d
the Distr&t AUomy without making
Qn a more fundamental level, I ammi substantial investigarim into the &ut@of
W
n
e a lamx enrering into plea the case, By the wey, don%for$et to $et

a copp of the charging instntbmt.

On apersonal plane, I md my days
as a clefme lawyer, and even as a piswtor and, for whatever msvn, started
thinking about m n y uaw in terms of the
jury argumaht I would like to
Stqhemoriic as &a%is, it h&pd me fatmnhtcmy ideas about&ekind ofevidence
I wed& to digcover and develop, the kind
of legal questioos I would have to deal
with, and the kind of jury I would want tb
hem that argument. I mn not sure this
would sill lldt be m e way to appfphlch a
me'

In snmmary, a in* will appreciate a
fawyer who is pspared to @his hest w e
befoia the judg6 and does it efikiently,
effective&, and with professionalism.
It seems evem column should have a
hummus stom khich makes a aoinrsunporting the the;ne of tke &umn:ad siab
I wrmt to retain SOJW vest& ofjournalim
in this space* here is nine.
A local Dan* lawyer was trying a cis%
h e h oae of the veteran judges and having a d i i u l t time advaucing an &rapment defense. Eveu thwgh the s W %
witmas had admirtedthatthedefendanthad
made him rdse hishand and swear he was
nota narc, the Iawyer and the judge wwe
battling over the lawyer's effom to
devdopthj, thmugh c r w ~ m i n a t i pf
o~
other witnes%es,and affer one especially
healed exchange, the judge reoessed.
The defendant then &red an oMmatlon to hb lawyer that he knew *hy the
judge was mad. "Why is that?" mked tha
lawyer. "Because ha's losing*" said the
a~fPna*nt
---.,-..

VVhile the defWam was t h ultiMate
loser since the iunr saw it athewise. I snhmit that no jdge-is e m a loser who has
lawyers More him who know the law,
know theb case, and advance it with futl
cuntrol over their case. Go& lawyer#
m
niake for hater judges.
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In and Around Texas
by John Boston
Over the years, TCDLA Presidents have
written frequent articles about the attitude
of the public, the media and others towards
the criminal defense bar and its function
in our society. President Charles Butts
recently commented on a letter to the editor
in a San Antonio newspaper from a citizen
who was "revolted" by a negotiated plea
and an acquittal in separate cases. The
citizen's comment was that "the only thing
lower than a criminal was the criminal
defense attorney. . . ." The list goes on.
In the August 1986 Voice, then-President
Knox Jones commented on the subpoenaing of lawyers to talk about their clients,
citing questions by prosecutors such as:
Who paid your fees? What do you know
about your client's assets? All apparently
aimed at driving a wedge between the attorney and cliezt, and clearly in violation
of the Sixth Amendment.
In response to this trend, the TCDLA
Board of Directors passed a resolution on
2 May 1987 recommending that a rule of
professional ethics for prosecutors be promulgated by the courts. The proposedmle
is quoted as submitted to the Texas courts
and U.S. District Courts in Texas:
"It is unprofessional conduct for aprosecntor to subpoena an attorney to a
grand jury without prior judicial appmval in circumstances where the
prosecutor seeks to compel the attorneylwitness to provide evidence
concerning a person who is represented
by the attorneylwitness."
The U S . District Court for the Southern
District considered TCDLA's resolution
during its February 1987 meeting and
Judge Lynn N. Hughes responded to the
resolution. The Judge's letter is reproduced
in full as follows:
February 17, 1988
Mr. John C. Boston
Executive Director
Texas Criminal Defense Lawyers
Association
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Dear Mr. Boston:

"At the risk of appearing quixotic, we
urge the Court to reconsider this matter. The problem with filing a motion
to quash is simply that the damage to
the attorney-client relationship will have
already occurred. On the other hand,
prior judicial approval will, in some
cases, obviate the necessity for a subpoena. The implementation of this rule
by the Second Circuit and several states
is tacit recognition of the fact that the
motion to quash, as a remedy, allows
the government to 'drive a wedge'
between the attorney and client, usually
near the inception of the case. I am
enclosing copies of articles from The
Voice which illustrate the degree to
which this tactic can disrupt the
relationship between attorney and
client. . . ."

Meantime, the American Bar Association
toughened its stand on attorney subpoenas,
as reported in 42 CrL 2375. At the ABA
midyear meeting held February 3-9 in
Philadelphia, the ABA urged that, in addition to prior judicial approval of attorney
subpoenas, attorney subpoenas should not
No subpoena to appear before a grand be issued without an opportunity for an
jury shall issue to an attorney without adversarial hearing.
judicial authorization when the evidence CLE Update: This is the time that the State
sought concerns a person who is Bar of Texas plans its annual Criminal Law
Advanced Course. This year the course
represented by the attorney.
director is JudgeBob Jones, Austin, pastAlthough the court was sensitive to the president of TCDLA. The course, as
difficulty, we felt that a prompt motion to usual, promises to be an important conquash would be a better solution than an tribution to the impn,vcment of thc practice of crimival law i n Tcxas. The time is
additional local rule.
Even though we were unable to adopt 25-29 July and the place is the Stouffer
your recommendation at this time, please Austin Hotel. Both TCDLA and CDLP
make suggestions for changes in the local have a full CLE schedule for the remainder
rules that your members find are needed. of the year. By month the schedule is as
follows:
Thank you very much.
APRIGTCDLA will conduct a one-day
seminar and workshop on the federal
Yours very truly,
sentencing guidelines on 15 April in Dallas
IslLynn N. Hughes
at the Holiday Inn, followed a week later
Lynn N. Hughes
with a two-day DWI Seminar in San AnAfter receiving Judge Hughes's letter, tonio at the La Mansion Hotel (21-22
Knox Jones and this writer agreed to try April). On 7 and 8 April, CDLP will have
one more time, so after thanking Judge hosted a two-day Federal Criminal Law
Hughes for consideration of a rule change, Seminar at South Padre Island.
MAY-On 2 through 6 May, CDLP has
we wrote him the following:
At the meeting of the United States
District Court for the Southern District of
Texas in McAlIen last week the court considered the adoption of a rule like the one
requested (by) your board of director's
resolution of May 2, 1987. It read:

its annual Criminal Trial Advocacy Institutein Huntsville at Sam Houston State
University. (Enrollment is limited to sixty
participants.) Also that week (5-7 May),
the National Association of Criminal
Defense Lawyers has seminars and meetings in Austin at the Four Seasons Hotel.
TCDLA will sponsor a hospitality suite at
the Four Seasons Hatel the evenings of 5
and 6 May.
JUNE-On 10 June, the Criminal Justice
Section of the State Bar will sponsor its annual Criminal Law Seminar at the Worthington Hotel in Fort Worth. Tim Evans is
organizing the program this year.
JULY-CDLP will hold a one-day state
law practice skills course in Bryan/College
Station.
AUGUST-A big month for CDLP and
TCDLA CLE-please mark your calen-

dar. After numerous requests from CDLP ATTENDTHEFEDERALCRIMINAL
Executive Committee Chairman, Scrappy LAW SHORT COURSE IN SAN ANHolmes, on 5 August the Project will hold TONIO, 18-20 AUGUST, FOLLOWED
skills course in Longview. Then on 18,19 BY THE TEXAS CRIMINAL LAW
and 20 August, TCDLA will conduct a two SHORT COURSE IN FORT WORTH AT
and one-half day Federal Criminal Law THE HYATT REGENCY ON 28, 29
Short Course in San Antonio at the Four AND 30 SEPTEMBER.
Seasons Hotel. This extensive program SEPTEMBER-CDLP will hold a one and
will include a minimum of sixteen hours one-half day practice skills course in Lubof CLE with one hour of ethics as required bock on 15 and 16 September. On 28,29
by the MCLE rules of the State Bar. The and 30 September, TCDLA will conduct
focus of this federal seminar is an advanced a two and one-half day Texas Criminal
refresher course. Although this course will Law Short Course in Fort Worth at the
include presentations aimed at the expe- Hyatt Regency. It will be similar in forrienced federal practitioner, it will be mat to the Federal short course except that
extremely helpful to those lawyers who it will begin after lunch on Wednesday and
don't do much federal criminal practice, end Friday afternoon. Please note that this
hut are subject to court appointments.
is the same week (and city) that the state
THE TCDLA CLE COMMITTEE judges hold their annual conference. Plan
URGES INTERESTED MEMBERS TO to attend. Recruit a new member.

Federal Sentencing Guidelines: Update
by F. R. "Buck" Files,
EDITOR'S NOT!? It has already been
said that only the Supreme Coun's holding
i n Gideon will have a greater inlpact on
the Federal critninal justice system than
will the Federal Sentencing Guidelines.
Beginning this month, the Voice will
feature a ntonthly column on these G~ridelines. It is anticiaated that various
authors-Jud.ees.
Probation Oficers.
.Prosecutors and Defense Lnwyers-will
make their co~~tributions.This e~onth's
cotttribrrtor is F. R. "Blrck" Files, Jr.]
Every former Marine remembers the
truism, "In the beginning was the word,
and the word was changed." Without
question, change is what we can look for
in the Federal Sentencing Guidelines.
In December, Bill Habern, Bill White
and I did a two-hour presentation on the
Federal Sentencing Guidelines at a seminar
in Dallas. Since our presentation and,
parenthetically, since West Publishing Co.
came out with its pamphlet on the Guidelines, there have been more than 200
changes in these Guidelines. The changes
a r e some 80 pages in length.
Although it was not anticipated that there

JI:

would be so many changes so soon, the
United States Department of Justice in its
Prosecrrtor's Handbook on Sentencing
Guidelines and Other Provisions of the
Sentencing Reform Act of 1984 anticipated
that there would be court challenges on the
constitutionality of the Federal Sentencing
Commission and of the Federal Sentencing Guidelines:

"We expect that a wholesale attack
on the constitutional validity of the
sentencing guidelines system or the consistency of the guidelines with the
statutory mandate will be mounted
shortly after the guidelines go into
effect. See, e.g., Liman, L. J., i7re
Constitetio~rdInfirnrities o f the United
States Sentencing Conmlission, 96 Yale

F. R. (Buck) Files, Jr. has been in the
privatepractice of law in Tyler since 1970
N I I is
~ wit11 thefirn~of Bain, Files, Allen
and Caldwell, P. C. His practice is linlited
to tile representation of defendarr!~in crininn1 rnrd civil riglrts nrrrtters. Before entering private practice, he prosenrted and
defended nrilitarj corrrfs-nmrtialfor the
U.S. Marine Corps (before tltey hud a
JAG) ond served (1s a First Assisfant Crinli n d District Attorney irr Snritlt Corrnly.
Certified as a crinrinal law specinlist
since I975 rrnd a chorter member of the
Texas Crinrinal Defense Lmsyeis Associrrtion, he is a fleqrrent lecturer at CLE
corrrses sponsored by the Srrrre Bar of
Te.~asrrnd the CDLP.
April 1988 1 VOICE for the Defense 39

L.J. 1363 (1987); U S . Sentencing
Commission, Dissenting View of Commission Paul H. Robinson on the Promulgation of Sentencing Guidelines by
the United States Sentencing Commission (May 1, 1987)." @. 81)

c. it permits the President to ap- by entering the first order holding the
point judges to and removejudges from Federal Sentencing
- Guidelines unconstia nonjudicial body, thus violating the in- tutional.
The Court concluded that "The Gnidedependance of the judiciary;
d. it delegates authority to the lines of the Commission to date are invalid
Commission without sufficient statutory because thev are the nroduct of a Commisguidance; or
sion who& p l a c e n h in the Judicial
Continuing on, the United States Departe. it improperly involves decision- branch and whose composition, so far as
ment of Justice anticipated the following
m a h g by judges where there is no case it mandatorily includes Article JII Judges
challenges:
or controversy within the meaning of as members, violate the constitutionaldocArticle IU of the Constitution.
trine of separation of powers."
2. Whether the guidelines fail to
Having so concluded, the Court ordered
" 1. Whether the guidelines system
violates the separation of powers clause
carry out congressional intent because: that:
because:
"(1) The Guidelines of the Commisa. they fail to set forth a rational
and coherent sentencing policy;
sion to date are declared invalid in this
a. it improperly delegates
legislative authority to the judicial
b. they are improperly based on
case;
branch;
past sentencing practices;
(2) The defendants will he sentenced,
b. it improperly delegates
c. they do not systematically rank
if necessary, in all respects in accorlegislative and judicial branch authority
dance with the law applicable as though
the seriousness of offenses;
to the executive branch;
d. they fail to consider all possitheir alleged conduct had occurred prior
ble
harms
and
mitigating
to November 1, 1987.
circumstances;
(3) It is further ordered that this decre. they fail to reduce unwarranted
sion and order is certified for immediate
sentencing disparities because they
interlocutory writ or appeal as approfoster departures from the guidelines; or
priate and if available under federal
f. they permit prosecutors to
appellate procedures."
undermine the guidelines through
For example, the trial of Reies is coming up
failure to control plea bargaining." (pp.
Since Arnold, Defense Lawyers would
and Reies Tijerina is going to be judged the 6th
81-82)
appear to have an affirmative duty to raise
of November and that is an imponant issue. We
a similar constitutional attack on the
know that the Judge has taken the power in his
In United States v. Arnold, Guidelines. One who does not should at
own hands. We know that the Judge is usifig the
law to take vengeance and drink blwd and
FSupp.
, 1988 WL least have a waiver in the file to protect
humiliate our race. In this case we can advise the 11600 (S.D.Cal; February 18, 1988),
against the soon to be filed writ, grievance
Negro pueblo of what is going on and they can
or
malpractice claim.
Judge
Brewster
found
his
place
in
history
come out and march amund the munhouse. This
is their business.
412 F.2d at 665.
89. 412 F.2d at 661.
90. 412 F.2d at 6 5 .
91. Id.
92. Id.
93. See, e.g., People v. Dupree, 388 N.Y.S.2d
203 (N.Y.S.Ct. 1976); Hamilton v. Municipal Court,
76 Cal Rptr. 168 (Cal.Ct.App. 1969). It is also
interesting lo note that an attorney may not be subi e a to discivlinarv
oraceedines for extraiudieial
statements made mncerning his on" crrminal trial.
Pak v. Slate Bar of Texas, 374 FSupp. 784
(N.D.Tex. 1974).
94. See, e.g.. Cenmal Soulh Carohna Chapter,
Society of Profess~onalJournalists v. Marlin, 556
F.2d 706 (4th Ctr.) =en denied, 434 U.S 1022
(1978); People v. Dupree, 388 N Y.S.2d 203
(N.Y.S.Ct. 1976).
95. See, e g., StateerrelMiami Herald Publishing
Co. v. Mclniosh, 340 So.2d 904 (Fla. 1976); KPNX
Broadcasting Co. v. Superior Court, 139 Ark. 246,
678 P.2d 431 (1984).
96 427 U.S. 539 (1976).
97. 427 U.S. at 601 n 27 (Brennan, J., mneuning)
(citationamitted), quoted inkvtne, 764 F.2d at 595.
.
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Federal Corner
co~tri~medfrom
ppnge 30

a statutory minimum for old offenses.
Notwithstanding section 235 of the
Comprehensive Crime Control Act of
1984(1) section 3553(e) of title 18,
United States Code;
(2) rule 3 5 0 of the Federal Rules
of Criminal Procedure as amended by
section 215(b) of such Act; and
(3) rule 3501) as in effect before
the taking effect of the initial set of
guidelines promulgated by the United
States Sentencing Commission pursuant
to chapter 58 of title 28, United States
Code,

shall apply in the case of an offense
committed before the taking effect of
such guidelines."
Now the cooperating Defendant has the
benefits of both the old and the new procedures for being rewarded:
A. If the Government makes the
recommendation, the Defendant can
receive a sentence below the statutory
minimum;
B. If the Government files its motion
within one year of sentencing, the
Defendant can have his sentence reduced; and,
C. If the Defendant's Attorney files
his motion within 120 days of sentencing, the Defendant can have his
sentence reduced.

Appellate Developments
Supplementation of the Appellate Record
by R. K. Weaver
After perfecting the defendant's appeal
by filing a written notice of appeal, one of
the most important steps an appellate
attorney must take is ensuring that a complete appellate record is filed with the
appellate court. The Court of Criminal
Appeals has repeatedly held that its review
process is limited to the record presented
to it. See: E~wrsv. Stnte, 622 S.W.2d 866,
868 (Tex. Crim. App. 1981). A p a who
~
fails to ensure the inclusion of a part of the
record needed to support their argument
risks losing the point on appeal regardless
of what happened at trial. As clerks and
reporters become busier, there is a growing tendency for the record as initially
prepared to be inadequate or incomplete.
A knowledge of how to "fix" this incomplete record is essential to ensure that
the appellant gets a com~letereview of his
trial
appeal.
Prior to the adoption of the Rules of Appellate Procedure (hereinafter referred to
as "Rule
"), the record preparation and supplementation was controlled by
TEX. CODE CRIM. PROC. ANN. Art.
40.09 (1974). The appellant's attorney
filed designations of the materials to be
included in the transcript (essentially the
trial court's file) and the statement of facts
(essentially the official court reporter's
verbatim transcription of the trial proceedings). The clerk of the court prepared
the transcript and the court reporter
prepared the statement of facts.
When both documents were prepared,
the parties were given written notice of the
completion of the record and then had
fifteen days to review the record and make
any objections they had to the record as
prepared known to the trial judge. If the
reporter failed to transcribe a pre-trial
hearing, or the clerk failed to include a pretrial motion, this was the time to object.
The trial judge would rule on the objection, and provided you properly requested
the omitted items be included in your
designation, the trial judge would sustain
the objection and cause a supplemental
transcript or statement of facts to be

I
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prepared, setting inmotion the notice, time
for objection, and hearing process once
again. This would continue until neither
party objected to the record, whereupon it
would be filed with the appellate court.
Further supplementationof the appellate
record was generally left to the appellate
court's discretion upon motion of the
parties and a showing of "good cause."
The Code did provide for supplementation
by order of the trial court to "make the
record speak the truth" under Art. 40.09
(7); however, as a practical matter, this
process was quite limited and rarely used.
For a good historical review of the supplementation process prior to the adoption of
the Rules of Appellate Procedure, see
Schraeder v. State, 543 S.W.2d 382 (Tex.
Crim. App. 1976) and Fnrris 11. State, 712
S.W.2d 512 (Tex. Crim. App. 1986).
The "new" Rules of Appellate Procedure continue to place the burden on the

Appellant to ensure a complete appellate
record is filed with the appellate court.
While Rule 51(a) provides for the matters
to be included in the transcript regardless
of the appellant's designation, Rule 54@)
requires the appellant to file a written
designation of any other materials he may
want included in the transcript, and 54(c)
places the burden on the appellant to request and obtain any extensions of time
necessary that the clerk may need for filing the transcript. Since the requirement
for notice of completion and opportunity
to object to an incomplete transcript was
not carried forward into the Rules of Appellate Procedure, counsel will normally
never know if the transcript is timely
prepared (or for that matter, complete) until he receives notification from the appellate court of the timely filing of the
transcript by the clerk, or a notice from
the appellate couit that the transcript was
not timely filed, whereupon he must determine the reason for the delay in filing and
obtain leave to file the transcript out of
time under either Rule 4 or Rules 53(a) and
Rule 4(c). The same duties apply to the filing of the statement of facts. Rule 53. It
is, therefore, wise to keep track of when
transcripts and statements of facts are due,
and if you have not received notice of successful filing prior to the deadline, check
with the clerkand/or court reporter and obtain the affidavits necessary to successfully request an extension of time to file the
transcriptlstatement of facts.
Supplementation of an incomplete appellate record is fairly easy under the Rules
of Appellate Procedure and is fully covered
in Rule 55. This rule breaks amendment
of the record into three parts: a) Inaccuracies on the Statement of Facts; b) [supplementation] Before Submission; and c) Defects Appearing At or After Submission.
(A) INACCURACIES IN T H E
STATEMENT OF FACTS: Where the
statement of facts appears not to accurately reflect the proceedings had at trial, the
parties may, by agreement, "correct" the
error by making the statement of facts conApril 1988 1 VOICE for the Defense 41

form to what occurred at trial. This is
presumably dohe by simply preparing a
supplemental statement of .facts which
reflects what the parties agree actually
occurred at trial, and submission of this
supplemental statement of facts to the appellate court.
If the parties cannot agree as to what
happened, or if the dispute arises afrer the
statement of facts is filed in the appellate
court (which is the most likely situation a p
pellate counsel will face in light of the lack
of notice requirements under the new
rules), then the appellate court shall submit the matter to the trial court who, after
notice and a hearmg, settle the dispute and
make the statement of facts conform to the
actual events at trial. There is no provision
for the losing party in such a dispute to appeal the trial court's determination.
(B) SUPPLEMENTATIONBEFORE
SUBMISSION: Where a party designates
materials for inclusion in the appellate
record, whether it be the transcript of the
statement of facts, and that material is not
included in the appellate record as filed,
bebre submission this omission may
be corrected by creating a supplemental
transcript or statement of facts. This
supplementation is accomplished: 1) by
stipulation of the parties that the supplementary materials are to be part of the

appellate record; 2) by order of the trial
court after motion by a party, notice to the
opposing party, and a hearing to determine
issue; or 3) by order of the appellate court
either upon motion of a party or on its own
motion.
Rule 55(b) provides that supplementation shall be permitted by the appellate
court provided it does not unreasonably
delay disposition of the appeal. Obviously,
any motion to supplement the record by a
party should always include a showing that
the supplementationwill not unreasonably
delay disposition of the appeal, since such
is tantamount to a mandate to the appellate
court to permit the supplementation. As
with the fixing of inaccuracies in the statement of facts, the rules do not provide for
any appeal from a denial of a request to
supplement the record. Presulnably a Petition for Discretionary Review would lie to
correct an impmper refusal to permit supplementation of the appellate record by a
court of appeals.
(C) DEFECTS APPEARING AT OR
AFI'ER SUBMISSION: In the event that
at or after sohmission, the appellate court
determines that something it needs to properly dispose of the issues raised on appeal
is not in the appellate record, it may set
the case aside and "make such orders as
may be necessary to secure a more satis-

factory submission of the case." This section has yet to be C O ~ S ~byNthe
~ appellate
courts of Texas; however, it appears to
give the appellate court carre blanche to
make whatever orders it deems are appropriate to "fix" any defective appellate
record.
The earlier the defect is discovered, the
easier the supplementation process is. Further, provided the appellant and the state
can agree on the supplementation, fixing
a defective appellate record is quite simple. Since a party is absolutely entitled to
any materials properly designated under
the rules, if such materials are inadvertently omitted by the clerk or the court
reporter, there is no reason that the parties
should object to the supplementation. All
that would be accomplished by such an objection is a hearing in the trial court, after
which the trial judge would order the
supplementation.
As a final warning, if the supplementation can be accomplished in the trial court
orin the appellate court, start with the trial
court. If that request is denied, you can
always go to the appellate court for permission to supplement. If you start at the
appellate court and for some reason lose,
you may not be able to go back to the trial
court for relief. See: Smrifh v. Sfate, 722
S.W.2d 408 (Tex. Crim. App. 1986)..

The Voice Listens
by Robert Hirschhorn
request. US v. Ledee, 549 FS2d 990,993
(5th Cir. 1977); US v. Carey, 625 F2d
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with resnect to this issue is that the Court to place the entire voir dire in the hands
shall coiduct the voir dire examination and of the attorneys. Instead, counsel seeks
REPLY TO GOVERNMENT'S
that the parties may submit proposed ques- limited attorney participation by allowing
RESPONSE
lions. The government has failed to cite the lawyers to ask each juror several qua[ATTORNEY PARTICIPATION
any case wherein the appellate court has tions. Counsel is particularly sensitive to
IN VOIR DIRE]
held that it is imorouer for the oarties to the common complaint that attorney conparticipate in voir dire. To the contrary, ducted voir dire will, in many instances,
TO THE HONORABLE ROBERT L. the Defendant has provided this Honorable unnecessarily prolong the jury selection
MILLER, UNITED STATES DISTRICT Court with anrple authority to support this process. It is for this very reason that
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counsel has proposed that the Court
"Trial judges increasingly assured the
employ a jury questionnaire which will
duty of at least preliminary examination
elicit critical background information and
of potential jurors. We believe this
will ferret out jurors who are coupled with
procedure promotes efficiency and, in
follow-up questions by counsel and will
addition, reduces the possibility of preresult in an expedited jury selection procjudicial error."
ess without compromising the constituUnited States v. Jones, 6% F2d 479,492
tional rights enjoyed by the accused.
With respect to the Government's argu- (7th Cir. 1982); see also US V . Ranks, 687
ment that Rule 41 of the Local Rules for F2d 967 (7th Cir. 1982).
the Northern District of Indiana precludes
Counsel seeks to limit the attorney parattorney participation in voir dire, this con- ticipation to the following areas ofinquiry:
tention is clearly erroneous since the local
rule must he read in conjunction with rule
1) Bias or prejudice harbored by a juror
249a) of the Federal Rules of Criminal
against a citizen accused of a drug
Procedure:
offense;
2) The impact the nationwide publici"The Court may permit the Defendant
ty on drugs has had on the juror; and
or his attorney and the attorney for the
3) Follow-up questions on information
Government to conduct the examination
obtained from thejury questionnaire, if
of prospective jurors . . ."
given, that would render the juror
susceptible to a challenge for cause;
The Local Rules suggest the preferred
pursuant to 28 USC, Section 1865.
procedure, but Rule 24(a) clearly vests the
District Court with the discretion to conThe Seventh Circuit has encouraged
duct the voir dire in any manner that will probiig and meaningful voirdire examinaafford each side of the litigation a fair trial. tions. Beard v. Mitchell%604 F2d 485,501
The Seventh Circuit has expressly endors- (7th Cir. 1979); Arts Press v. Western
ed the trial court's power to conduct the Printing Machinary Co., 791 P2d616 (7th
jury selection in any manner he sees fit: Cir. 1986). This goal can be accomplished in a time efficient manner by comhin"the trial judge . . . has substantial ing a questionnaire with limited participadiscretion regarding the manner in tion by counsel for the parties. Counsel
which he conducts the voir dire ex- doesnot seek to diminish or dilute the imamination."
portance of voir dire conducted by the
Court. Instead, counsel seeks to suppleHarris v. US, 542 F2d 1283, 1295 (7th ment the Court's questioning due to counCir. 1976). The brightline rule in Harris sel's extensive knowledge of the case. This
was echoed in the Supreme Court decision very point was raised in US v. Zble, 630
in Rosales-Lopez v. US, 451 US 182, 101 P.2d 389 (5th Cir. 1980):
S.Ct. 1629, 63 LEd.Zd22 (1981), where
the Court held that Federal judges must he
"The Federal practice of almost exaccorded ample discretion in determining
clusive voir dire examination by the
the best method of conducting voir dire.
Court does not fakeinto account the fact
The issue before the Court is whether
that it is the parties, rather than the
allowing counsel to ask each juror a few
Court, who have a full grasp of the
questions will aid him in the task of innuances and the strengths and weaktelligently exercising his peremptory and
nesses of the case . . Experience incause challenges. As set forth in the
dicates that in a majority of situations,
Memorandum of Law accompanying the
questioning by counsel would he more
Motion, the Couns and legal commenlikely to fuliill this need than an extators have repeatedly stressed the imporclusive examinatmu in general terms by
t a w of limited attorney participation. The
the trial court."
bulk of the examination should he con- Id at p. 395.
ducted by questionnaireand the Bench, and
the balance of the examination should be
There is an additional factor that warconducted by counsel:
rants consideration, namely the tremen-

.

dous barriers that a potential juror must
overcome before he or she is willimg to
speak up during jury selection. Judges,
especially federal judges, are revered and
feared by many jurors and iawyers. Pew
jurors have friends or loved ones who hold
the title, "Your Honor." Because of the
great status difference, most jurors will
seek approval, even at the expense of
hiding true feelings and opinions. Jurors
view iudnes as heim wholly fair and
devoid ofbias andpre$dice. consequent$, thejudge serves as a role model which
jurors will attempt to emulate during voir
d i e . Lawyers, on the other hand, are
perceived as advocates with detined bias
and prejudice. There exists a limited status
distance between the jurors and the
lawyers, and for this reason, jurors are
more willing to answer a lawyer's quation in an honest fashion. This analysis was
reported in an article appearing in the Indiana Law Journal, Suggs and Sales, Juror
Self-Disclosure in the Voir Dire: A Social
Science Analysis, 56 Ind. L.J. 245 (1981).
This artieleessentiauy found that status differentials and reinforcement techniques affect self-disclosureininterview situations.
The authors concluded that attorney participation in voir dire is an effective method
of ferreting out bias and prejudice.
In conclusion, limited attorney piuiicipation in the voir dire will safeguard the
Defendant's sixth right to effective
representation and a fait trial by ensuring
that his counsel will be able to exercise
peremptory and cause challenges in a
meaningful and intelligent fashion. Such
participation will not prolong the trial and
will undoubtedly inure to the benefit of the
Government as well as the accused.
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