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President's Column
Come to Fort Worth

This issue of Voice for the Defense is
Your Personal invitation to attend our
"First Annual" Texas Criminal Law Short
Course, September 28-30, 19% at the
Hyatt Regency in Fort Worth. Just
photocopy the application and mail it in.-\
Your favoritejudges will be at the Annual
Judicial Conference, also in Fort Worth,
at the same time. So. let's eo! TCDLA
First Vice-president Tim Evans is planning
a major social for Friday night at the conclusion of the seminar, and you are encouraged to be our guest when the TCDLA
Board meets on Saturday.
This will he the first meeting of the full
1988-89 Board of Directors and, with your
help, we will set our priorities for the year.
For example, we will take a preliminary
look at what defense lawyers will be facing when the legislature convenes in
January. Some news publishers and politicians are already beating the drum for
greater suffering for defendants and
defenders. In Houston, we've had an entite substation of our city's police force
shamed and disgraced by the disclosure
that more than a hundred citizens were put
in the penitentiary in the last year or two
by perjured testimony-and that many of
the victims of these police crimes were innocent! Predictably, "opinion leaders"
from certain established interests are
distracting the attention of the citizenry
from the need for police reform.
On Sunday, August 7, the Ho~rstonPost
devoted three pages to the dilemma created
by our legacy of mnning the Texas Department of Corrections as an advanced school
for crime: The articles rehashed old
themes, including the claim that sentences
are too short. The Post said that Houston's
"finest" are "demoralized" by the common myth that a typical sentence is served
at the rate of one-month-per-year, before
parole.

-

This fictional equation is often repeated
by our Assistant District Attorneys in plea
negotiations, It is &perfectexample of the
psychological power of repeating the Big
Lie. TDC's statistics show that the myth
finds support only when sentences are
short, and are preceded by lengthy jail
time.
The true average time served is above

Ed Mallett

I

25%.

The range of possibilities goes all the
way to day-for-day. Our Board specialist
in prison matters, Bill Habem, advises that
one-month-per-year is achieved only in a
small fraction of "optimum" cases-first
offenders, no weapons, no victim or official protest, etc.
The calendar time served by Texas inmates for specific offense conduct remains
above the national average.
Nevertheiess, this "Special Report" by
the Post had an obvious purpose: Building
a foundation for pupular icceptance of new
laws-laws that could actunllv anmlifv the
twin disasters of prison overcrowding and
underfunded rehabilitation programs. The
"solutions" being proposed by the Governor's Criminal Justice Task Force include:

4 VOICEfor the Defense / September 1988

&

.

1. Increasing actual time served (to
reduce overcrowding?).
2. More forfeitures (zero tolerance?).
3. Mandatory drug testing for all
parolees (who is making money on
the marketing of these testing
programs?).
4. Requiring educational acheivement
at the high school level as a prerequisite for parole.
5 . Giving the prosecution theexclusive
right to decide whether Judge or
Jury will assess punishment (whose
right of trial by jury is it, anyway?).
6. Admit the uncorroborated testimony of any officer in whose cus-

7.

8.
9.
10.

tody the defendant gave an unsworn, unrecorded, informal "oral
confession."
Admit illegally seized evidence,
where the officers testify to their
subjective "good faith" (ignorance
of the law may be an excuse).
Enhance the "rights of victims."
Let private industry "employ" inmates who are confined at TDC.
Consider alternatives to imprisonment.

The TCDLA needs to do more than
identify the weaknesses and contradictions
in much of the above. We need to thoughtfully encourage reform by the lawmakers
while exposing the sheer folly of trying to
increase public safety by locking more
people up and holding them in unairconditioned, single sex, crowded, concrete
and steel rooms, with little in the way of
individual responsibility, for longer
periods, then releasing them with shortened periods of supervision on the streets.
Already the American "Gulag" imprisons a higher percentage of our citizens than
any "civilized" country except the Soviet
Union and South Africa. This never-ending rhetoric about a "war on crime" is,
I imagine, particularly attractive to the
dark side of the American psyche-those

Editor's Column
District Court Rules in Favor
of Judge Larry Gist
On May 21, 1986 the StateComrnission
on Judicial Conduct ~ssueda public reprimand to Judge Larry Gist. He presides
over the Criminal District Court in Beaumont and is known as one of the most competent, thoughtful, innovative and fair
Judges in the State. Judge Gist has always
been highly regarded for his integrity and
honesty, and for his continued willingness
to devote hundreds of hours to continuing
legal education programs. He has been a
mainstay at the Annual Huntsville Course
which was initiated years ago to help
lawyers become better lawyers. Judge Gist
has always been'tbe kind of person who
would get into the trenches and share his
knowledge and experience.
That's the reason this public reprimand
was such a shock. The reprimand itself
evolved out of a public written plea bargain
agreement between the prosecution and the
defense, in which all parties agreed to
award the defendant more credit for back
jail time than bad actually been served, for
equitable reasons. This was notan uncommon practice in Beaumont at the time. No
one con~plained-not even the presecutor,
the defense attorney or the defendant.
What happened was that another Beaumont
Judge was called to Austin to explain a
similar situation, and Judge Gist went to
this session to lend support. Judge Gist also
believed that this other Judge had followed
this practice only after seeing Judge Gist
do it. When Judge Gist was told by the
Commission that he could only participate
in the proceeding if he agreed to become
a party, he jumped in so he could help. So
much for volunteer work. We know the
rest. Interestingly enough, no action was
taken as to the other targeted Judge.
About a month before the Commission's
reprimand of Judge Gist, the Court of
Criminal Appeals issued its opinion in &
parte Hayward, 711 S.W.2d 652

(Tex.Cr.App. 1986). holding that the Trial
Court had no authority to give credit for
non-custody time, In Footnote 7 (711
S.W.2d 652,655), Judge Onion summarily dispensed with one of the principal
arguments of the petitioner-that ostenKerry P. FibGerald
sibly for equitable reasons the Court of
Criminal Appeals had awarded credit on
sentences for time not actually served in
custody. For example, when a prisoner is
released from confinement due to no fault immediately jumped into the foray and
of his own, he is entitled to flat time credit wrote the Executive Director of the State
for the time he was out of custody. The Commission on Judicial Conduct in supCourt found these cases clearly distin- port of Judge Gist. As a side light, I might
guishable. The Bench and Bar were not tell a few of you that time and again the
told why, butjust that they were. The fact members of the TCDLA's Lawyers
remains that in each of these cases a defen- Assistance Committee are the first to go
dant received credit for non-custody time. to bat on behalf of our membership, as well
How many of you have ever represented as members of the judiciary. As I
a defendant destined for prison who had remember, this project was launched by
not gone out of hislher way to figure out Knox Jones.
The State Commission on judicial conparole, good conduct time, etc. well in advance! In reality, was the defendant who duct responded to Knox Jones's letter. In
was released early truly "surprised" when part, the Commission letter stated:
it all came to light, or was helshe smart "Although we are not free to discuss the
enough not to ask any "stupid questions" details of the evidential matters considered
as the prison doors parted to let himlher by the Commission or the rationale of the
Commission's decision, I would suggest
out?
Immediately after thereprimand was an- that considerations beyond those mennounced, Judge Gist wrote Ed Mallett in tioned in your letter were surely involved
Houston, who was then the Director of the in the Commission's proceedings." I am
Advanced Criminal Law Course, and sub- sure that Judge Gist has always wondered
mitted his resignation as a speaker because what additional considerations the Comhe did not want his own personal embar- mission took into consideration.
Eventually Judge Gist's legal efforts
rassment to be reflected upon the Course
or the State Bar. Ed Mallett responded, ended up in a lawsuit against the State
once again showing why he is such a first- Commission. On July 15, 1988, District
class attorney and individual. Ed did not Judge Joseph H. Hart, presiding Judge of
the 126th Judicial District Court in Austin
simply say "no," he said "hell, no."
Thus, Judge Gist's resignation was re- issued his decision reversing the Commisjected. He continued on the program and sion's reprimand. Judge Hart held that the
made another excellent presentation which Commission's acts were beyond its conbenefited the entire Bar, prosecutors, situtional grant of authority and invalid.
defense attorneys and Judges.
Knox Jones, then President of TCDLA,
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Induction into the TCDLA Hall of Fame, 1988

Emmett Colvin

I have been asked to say a few words
about Emmett Colvin on this, the day of
his induction into the Texas Criminal
Defense Lawyers Association Hall of
Fame. As Charlie Butts so aptly put it in
a few words, "Emmett Colvin has had the
longest string of consecutive acquittals of
any lawyer in our association; then, he left
the District Attorney's Office."
To begin with, to wt therecord straight,
Emmett was born in Stuttgard, Arkansas,
not Stuttgard, Germany, as some might
believe from his demeanor. He attended
undergraduate school at Arkansas State
and St. Louis University. While at St.
Louis University, he began preparation for
theatrics by taking a job as an in-house
singer for $3O.Q0 a week at a local bar.
According to Charlie Tessmer, his repertoire of songs consisted of two: Bye Bye
Black Bird and I Left My Heart in San
Francisco. He completed his legal education at the University of Arkansas right in
the middle of World War 11. Called to the
service of his country he wound up in the
Air Corps. It was rumored that (although
others were heroes in that war) Emmett
never fired a shot in anger but rather sang

his way through the many officer's clubs
in this countrv and Saioan.
Admitted t i the ha& of Arkansas in
1942, Tennessee in 1948 and Texas in
1960, he is truly a success story in the annals of criminal jurisprudence. Assistant
District Attorney under Henry Wade in
Dallas County from '61 until '63, he then
resumed private practice, actively participating in the trial and appeal of hundreds of criminal cases. He successfully or
unsuccessfully appeared before the
Supreme Court of the United States in
W~sltingtonv. Texas and in Reedv. Beto,
both decisions significantly changing
Texas law. His association membership
began with his becoming Chairman of the
Criminal Law Section of the State Bar of
Texas in 1966, President of the Dallas
County Criminal Bar Association in 1970,
and President of the Texas Criminal
Defense Lawyers Amciation in 1977. He
had been a member of the Board of Dircctors of the National Association of Criminal Defense Lawyers from time to time
until 1983.
Living tribute to his expertise in dealing with criminal law was demonstrated
when he was named Dean of the National
College of Criminal Defense in 1982. His
lectures on criminal law have been widely
acclaimed and he has contributed greatly
to the education of many many lawyers in
this country by his wit and his ability to
make practice in criminal law look easy.
Some of that wit and ability is demonstrated in the following episodes of Colvin lawyering.
During the trial of U.S. v. Townley (the
first F-Ill airplane fraud case to be tried),
in which Emmett and Joe W. Matthews
successfully represented the defendant in
federal court in Little Rock, Arkansas,
Colvin was notified that he was to argue
a federal appeal in Ft. Worth. The trial
judge recessed for a day to allow the a p
peals argument. As Emmett approached
the podium to argue in Ft. Worth, the clerk
handed him a note which related that the
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hotel in Little Rock, in which they were
staving, had burned. As soon as he finished
ariukent, Colvin phoned Matthews.
When Malthews answered the phone, Colvin asked: "Joe, are my law hooks all
right?" "Emmett, you didn't even ask
about me!" "Joe,'' he replied, "the law
books didn't answer the phone."
One of his favorite cases was the Freddy Brant case. Freddy was referred to in
a two-page Life magazine article as the
"Beloved Imposter M.D." The trial was
for perjury in Kaufman, Texas, and the
basis of the indictment was that Brant, two
years before the trial, along with many
other doctors, took an oath in a very small
room at Terrell State Hospital swearing
that they were licensed physicians. The
assistant prosecuting attorney was present
in that room at that time and he was the
State's star witness. The defense was that
Brant did not raise his hand or take the
oath. On the witness stand, the assistant
prosecuting attorney witness recalled the
incident and Freddy Brant vividly. Too
vividly, Emmett thought. On crossexamination Emmett lead the witness
through a description of each article of
clothing Brant wore on such occasion and
the witness described each article in detail,
including color. Finally, Emmett asked
him to describe the underwear that Brant
wore in that crowded room and the witness
started to answer, and then caught himself-to the amusement of the jury and
gallery! The case, in which Stanley Weinberg served as his co-counsel, ended in a
hung jury of 9 to 3 for acquittal.
Emmett has done everything fmm singing to a jury to threatening a government
witness with his cane, but his theory is that
whatever an attorney does in the courtroom-don't repeat yourself, for one who
becomes Motif No. 1 is highly vulnerable.
In the past, however, he was quite consistent in passing a handwritten note to the
U.S. Attorney just before the government
counsel was to make his opening statement. On one occasion, his friend, the

Assistant U.S. Attorney, came over during trial and said "Emmett, yon hurt my
feelings." "What did I do, Richard?"
"You didn't give me your note!" In the
note, he always said, "In the spirit of the
occasion, may I say
on you!"
Emmett recalls the note had varying unsettling effects upon some prosecutors in their
opening argument. An embarrassing moment came when the prosecutor laughed
on receiving the note and Judge Sarah T.
Hughes asked him what was so amusing.
He finessed her in a somewhat awkward
manner; but her clerk later revealed the
content of Emmett's note. Judge Hughes
had had a great deal of affection for Emmett much to the chagrin Of the prosecutor's office. At one time, Judge Hughes
announced to all in the middle of a jury
trial, "Mr. Colvin, today is National
Bachelor's Day." However, following the
note episode, her affection somewhat
cooled, but not appreciably because
thereafter she stated frequently that Emmett was the finest lawyer who ever appeared in her courtroom and that if we
mortals wanted to learn, we should
emulate Emmett.
He and his friend Charles W. Tessmer
tried a case in Dallas in which Tessmer,
as usual, executed an excellent crossexamination. When Tessmer returned to
the counsel table, standing for the moment,
he asked Emmett how he did. Emmett
replied: "You were wonderful, Charles,
but your pants are unzipped!" Charles, in
the sight of the jury, grabbed his crotch,
finding his pants were in fact zipped and
said (expletive omitted).
Emmett loves to poke fun at his friends
and he does not exclude judges. Shortly
after Judge John Onion took the high
bench, he introduced Judge Onion at a
seminar as "Texas's foremost exponent of
the laymens' view of the law."
One of the cases that I tried with Emmett lasted six weeks. It involved an alleged kickback scheme with Southwestern
Bell and was fairly complicated. The case
was tried in Judge Sarah T. Hughes's
Court and we represented a young lawyer
who was charged with having drafted the
documentation in the tax leverage kickback
scheme. I was supposed to share the closing argument with Emmett; however, we
were allotted only a short time and Emmett agreed to split the time, which of
course all lawyers know is a bad mistake,

and I soon realized that. Emmett apparently realized it too and when he finished his
argument I had one minute left. Emmett
looked to me as though apologetically and
kind of indicated as he would with a wink,
a blink and a smile, "Are you ready?", I
shook my head and Emmett told the jury
"I am sorry, oh I amso sorry that you are
not going to hear Professor Maloney
speak; it's nut so much what he says but
you'll love to see his lips move" at which
time the jury went into some form of
hysteria and Emmett sat down. I like to
think that the jury was out four days longer
than they should have been before they
hung because of that remark.
In a more serious veina I would like to
say something in praise of this great man.
I doubt if there is a lawyer in Texas who
has obtained in Federal Court as a defense
lawyer more acquittals than Emmett Colvin. Also, he has probably represented
more lawyers before grand jurys or in
courts than any of us would care to admit,
and he's always been successful.
In my thirty-plus years of practice,
because of my association with the National Association of Criminal Defense
Lawyers for the last fifteen years, I have
come in contact with many lawyers around
the country. Wherever I go and the name
Emmett Colvin comes up as it quite often
does, he is spoken of with the greatest
respect, admiration, and love. It is difficult
if not impossible to flnd anyone who has
bad words to say about Emmett Colvin,
and this despite the fact that he has been
an intense and successful defense lawyer.
One would think that prosecutors and
judges would have adverse feelings ahont
Emmett; they do not have. He is equally
admired by judges and prosecutors.
Oliver Wendell Holmes, Jr. stated:
"The final test . . . is battle in some
form . it is one thing to utter a happy
phrase from a protected cloister; another
to think under fire-think for action upon
which great interests rest."
Emmett has been a teacher, appellate
lawyer, and is theepitome of a trial lawyer
in its finest form. He is, as Justice Holmes
described, a person capable of uttering a
happy phrase from the highest level and
of battling under fire in the trial court.
Congratulations, Emmett Colvin, on your
induction into the Texas Criminal Defense
Lawyers Hall of Fame; this honor is richly
deserved.

.

.

Richard Haynes

Richard Haynes, affectionately known
as "Racehorse," was honored by selection
to the Hall of Fame by his peers in the
Texas Criminal Defense Lawyers Assoation.
Richard Haynes entered the practice of
law in 1956, when he received his LLB
from Bates College of Law, University of
Houston, after completion of a military
tour of duty.
In a few short years, Richard Haynes
had served notice in the profession that he
was a force to reckon with. In the field of
criminal law, Richard Haynes quickly
established that he was a forceful and
highly skilled advocate for the clients he
represented.
Over the last 40 years, Texas has produced a number of outstanding trial
lawyers in the field of crin~inaldefense.
In this very select group, several defense
lawyers have achieved national and international recognition. Percy Foreman was
the first publicized and well-known Texas
defense attorney to achieve this fame.
Richard Racehorse Haynes is the second.
Percy Foreman was recognized nationally as a result of many highly successful
trials, which received considerable media
coverage.
Following Percy Foreman is a tough act,
but, one which Racehorse Haynes has
taken in stride. Richard is known and
respected throughout the nation not only
by his peers in the defense bar and his
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finally took a shot at Helton, and they too
obtained a verdict only to have the case
reversed on appeal. See Heltort tr United
States, 221 F.2d 338 (5th Cir. 1955);
Helton v. United States, 231 F.2d 654 (5th
Cir. 1956); and Helto~t v. State, 300
S.W.2d 87 (Tex. Crim. App. 1957).
But Charles's true merit as an appellant
attorney was best displayed by his ability
to convince an appellate judge to admit
making a mistake in a written opinion. In
Scott 11. State, the Court of Criminal Appeals affirmed the conviction by a 2 to I
vote. On motion for rehearing Charles
argued that one of the affirming judges had
authored an earlier opinion directly contrary to the opinion now taken. On Rehearing, Judge Davidson wrote:
When a judge realizes that he is wrong
and has erred in the performance of his
duty, he should do so without hesitation
or equivocation. This I am here doing,
because I haved reached the conclusion
that the holding in the Alexander case
precludes an affirmance of this conviction. . . . Very courteously, but very
directly and positively, Appellant impresses upon me the fact that I agreed
that the evidence was insufficient to
support the conviction in the Alexander
case. Accordingly, Appellant's motion
is granted, the affirmance set aside, the
judgment is now reversed and the cause
remanded. Scott v. State, 323 S.W.2d
445, 446 (Tex. Crim. App. 1959).
Then Circuit Judge John R. Brown
perhaps paid Charles the highest compliment when he wrote in Porter 1.. United
Stntes, 298 F.2d 461 (5th Cir. 1962):

Although affirming a conviction, Presiding
Judge Morrison wrote in Exparte Peairs,
283 S.W.2d753,757 (Tex. Crim. App.1955):
Appellant attacks, in one of the most
scholarly briefs to be filed in this court
in some time, the soundness of our
original opinion . . .
That same judge recognized Charles again
when he wrote in Ex parte Lefors, 303
S.W.2d 394, 400 (Tex. Crim. App.1957): "In a studious and forceful motion
(for rehearing) . . ."
TEACHER
Besides being both a trial and appeal
lawyer, Charles was also a great teacher.
The following lawyers either began or continued their careers as criminal defense
lawyers1 with Charles W. Tessmer: John
Hainen, C. A. Droby, Bailey Rankin,
Emmett Colvin, Frank S. Wright, Stan
Weinberg, Herb Novak, Tom Upchurch,
Howard Law, Robert Carraway, Fred
Time, Donald R. Scoggins, Wylie Stufflebeme, Noel Porlnoy, Ronald L. Goranson,
Larry Mitchell, Jerry Stewart, Bently C.
(Buzz) Kelly 111, Scott Anderson, Kevin
Clancy, and William A. Bratton 111.
Charles has also been associated with many
of the great attorneys in this state: C. S.
Farmer, Percy Foreman, Clyde Woody,
Warren Burnett, Malcolm Dorman, William F. Walsh, James A. Moore, W. C.
Davis, Jim Bowmer, Scott Baldwin, Coy
M. Turlington, Issac Satterwhite and
George R. Milner, to name a few.
BOOKS:

The energetic efforts of Courtappointed counsel who had aided this
Court by a brief, reply brief, and supplemental brief of the highest professional quality followed by oral arguments of like caliber, demonstrates to
us just as conclusively that this was a
case demanding a hearing. We accordingly reverse. Id., at 462.

I. Besides attorneys, many athcr professionals also
spent a lot of lime with Charles, including Monrae
Powell and the Platters. Jesse Lopez. Jerry Fisher,
Ron Anderson and many others.

Crirninnl Trial Strategy, John R. Mara
Law Book Company (1968);
771ePrice of Innocence, (1970);
rile Charles W. Tess~nerTrio1 Book,
(1973)
ASSOCIATIONS AND OFFICES:

Charter Member
Board of Directors- 197 1-74
State Bar of Texas
Executive Committee-1972
Committee to Study the Code of
Criminal Procedure-1972
Dallas County Criminal Bar Association
President-1954
American Judicature Society
The following cases were successfully
presented to the United States Supreme
Court:
1. Washington v. Te,xns, 388 U.S. 14
(1967)
The Supreine Court held that a Texas
defendant was denied his Sixth Amendment right to have compulsory process
for obtaining witnesses by a statute that
prohibited principal, accomplice or accessory in the same crime alleged from
being a witness for the defendant. The
statute prevented a defendant from his
right to place on the stand a witness
who was physically and n~entallycapable of testifying to events that had been
personally observed and whose testimony would have been relevant and
material to defense issues.
2 . Orozco v. Te.ws, 394 U S . 324 (1969)
The Supreme Court held that the use
of a defendant's admissions made to the
police in response to questioning in the
defendant's bedroom at 4:00 a.m.,
which led to the discovery of the murder weapon violated the self-incrimination clause of the Fifth Amendment
where the defendant was at the time of
the questioning under arrest and had not
been given Mirandn warnings.
Mr. Tessmer was the attorney of record
In at least 16 cases presented to the United
States Supreme Court, 32 cases to the
United States Court of Appeals for the
Fifth Circuit, and 97 cases to the State of
Texas appellate courts.

VOICE ADVERTISERS

National Association of Criniinal
Defense Lawyers
President-1972-73
Board of Directors-1964-65
Texas Criminal Defense Lawyers
Association

Roger Beasley Leasing . . . . . . . . . . . .35
Roland E. Dahlin I1 . . . . . . . . . . . . . . I1
National Legal Services . . . . . . . . . . .3 1
Republic Healthcare Corporation
-La Hacienda . . . . . . . . . . . . . . . . .27

September 1988 1 VOICEfor the Defense 9

The Top Ten Most Common Areas of
Improper Prosecutorial Jury Argument
by Judge Norman A. Lanford and Brian W Wice
Recently we have had an alarming
number of improper jury arguments to
consider and it is hoped that the warning signal has been heard. Needless to
say, the prosecutdr seerall his trial
work go for naught if the case has to
be reversed because of improper jury
argument.
Alejandro v. State, 493 S.W.2d 230,
231-232 (Tex. Crim. App. 1973)
(Odom, J.)
Fortunately for criminal defense attorneys, some things never change. Fifteen
years after Judge Wendell Odom penned
the seminal decision in Alejandro v. State
setting out the quartet of permissible areas
of prosecutorial final argument, there are
still some prosecutors who have not gotten the message. As a result, the Southwestern Reporter, Second Series, is still
filled with cases chronicling the tales of
those prosecutors whose c&cs met with
disaster in the appellate courts bccausc of
their rhetorical excesses.
The fatality list would undoubtedly he
higher but for the fact that far too many
defense attorneys are unable or unwilling
to detect the forensic misconduct of their
prosecutorial counterparts. For every reversal premised on improper pmsecutorial
jury argument, there are dozens of others
affirmed because of imprecise, unspecific,
untimely, or nonexistent objections by
defense attorneys. If pmsecutorial overzealousness was not dimmed by the dictates of Alejandro, neither was defense
counsels' ineptness.
Every attorney who ever plans on trying any type of criminal case-whether a
traffic ticket or a capital murder-ought to
tattoo on their foreheads what Judge Odom
wrote in Alejandro and what has been
repeated hundreds and hundreds of times
in appellate decisions:

Brian W. Wice is a 1976 magna cum
laude graduate of the University of Hosston and a 1979 graduate of the University
of Houston Bates College of Law where he
was an editor of the Houston Law Review
A former briefing attorney to Judge Sam
Houston Clinton of the Texas Court of
Criminal Appeals, Wice is a criminal
defense attorney andfiequent lecturer on
appellate advocacy whose articles have
appeared in a va~ietyof law reviews and
journals including the Texas Bar Jou1 nal,
the Houston Law Review, South Terns Lnnt
Review and St. Mary's Law Review. An article fhat he co-authored with Judge Clinton for St. Mary's Law Review on Ineffective Assistance of Counsel in T t ~ was
s
selected as the Outstanding Law Review
Art& by the Texas Bar Foundation in
1981. Wice'sfiee-lance articles have appeared in the Texas Lawer, the Harfford
Courant, the Holtston Chronicle and the
Sunday Magazine of fhe Houston Post.

To receive the stamp of approval of
this Court, jury arguments need to be
within the areas of: (1) summation of
10 VOICE for the Defense / September 1988

the evidence, (2) reasonable deduction
from the evidence, (3) answer to argunient of opposing counsel, and (4) plea
for law enforcement. The arguments
that go beyond these areas too often
place before thejury unsworn, and most

Norman Lanford is a 1969 cum laude
graduate of Rice University and a 1972
graduate of the University of Chicago
School of Lnw. Board certiJFedi81cri~ninal
law, Lnnford is currently completing his
Master of Judicial Studies degreefrom the
University of Nevada at Reno and the National Judicial College. Presiding judge of
the 339th District Court of Harris County. Texas since 1985, Ln~Cordhaspresided
over more than 100 criminal trials.
tims believable, testimony of the
attorney.

~ u knowing
t
the parameters of proper
final argument set out in Alejandro is still
not enough if that knowledge is not
with the ability to preserve error for appellate review. Although entire articles
have been written on this area, there is
simply no excuse for not having a
mand of the following steps for ensuring
that your adversary's forensic misconduct
does not go umeviewed, if not unpunished,
in the appellate court.
First and foremost, you must voice a
timely and specific objection to theprosecutor's argument. Telling the judge that
your objection is premised on "improper

argument" will not cut it; you must incorporate one of the areas that are listed
below. Yon must obtain an adverse ruling
from the judge; "This is argument,"
"Stay in the record," or "Let's move
along," all favorite avoidance techniques
used by trial judges are not adverse rulings. Diplomatically ask the court for a ruling on your objection. If your objection is
overruled, you have preserved the error.
If your ohjection is sustained, you must
seek an instruction to disregard. If this is
granted you must-reluctantly, ~f courseask for a mistrial. And be prepared to renew your objection when the prosecutor
makes a second pass at an improper area.
What follows is a Top Ten List of the
nost common forms of improper prosecuiorial jury argument. It is a sound strategy
to incorporate what follows in a motion in
limine handed to the prosecutorjust before
the final arguments begin. Not only will
it put the prosecutor on notice that you will
be all over him at the first sign of forensic
misconduct, it will have the same effect on
the trial judge as well. Moreover, if the
prosecutor is dumb enough to actually
engage in improper argument, you have a
tailor-made point of error on appeal that
the prosecutor was put on notice via your
motion in l i n e as to what was proper and
still did it anyway. Adding the words "bad
faith" to an appellate point of error will
almost certainly get someone's attention in
the court of appeals.
1. COMMENTING ON THE
DEFENDANT'S FAILURE TO
TESTIFY

656 S.W.2d 458 (Tex.Crim.App. 1983); 5. ARGUMENT CONTRARY TO
Davis v. State, 646 S.W.2d 594 (Tex.
THE COURT'S CHARGE
App.-Dallas, 1983).
Prosewtorial argument which contains
2. COMMENTING ON THE
a statement of the law contrary to the trial
DEFENDANT?3 COURTROOM
court's charge is manifestly improper. The
DEMEANOR
prosecutor may not, for example, tell the
jury that before the accused may resort to
While the State may properly comment his right of self-defense, he "had to be
on the defendant's testimonial demeanor willing to take a beating," is reversible erduring final argument, the prosecution may ror. Burke v. State, 652 S.W.2d 788
not comment on the defendant's neutral, (Tex.Crim.App. 1983).
orderly courtroom demeanor during final
argument. Such argument is based upon 6. ALLUDING TO COLLATERAL
conduct that is neither in evidence and
CRIMES IN ASSESSING
which cannot support a reasonable inferPUNISHMENT
ence of guilt from that evidence. Good v.
State, 723 S.W.2d 734 (Tex.Crim.App.
While references to extraneous offenses
1986).
to prove a continuing plan or scheme may
be admissible during the guiltlinnocence
3. STRIKING AT THE DEFENstage of the trial, such references to colDANT OVER COUNSEL'S
lateral crimes are improper during the
SHOULDERS
punishment stage of the trial. If the surrounding facts and circumstances of a
The State may not strike at a defendant charged offense include a collateral ofover the shoulders ofhis counsel or accuse fense, the State may not request additional
defense counsel of bad faith and insinceri- punishment for the collateral crimes.
ty. This includes accusing defense counsel Lomas v . State, 707 S.W.2d 566
of putting witnesses on the stand whom he (Tex.Crim.App. 1986); Bennett v. State,
knows are lying, Bell v. State, 614 S.W.2d 677S.W.2d 121 (Tex.App.-Houston [Ist
122 (Tex.Crim.App. 1981). accusine. Dist.], 1984).
defense counsel of"coming up with
story," Sunday v. State, 745 S.W.2d 436
(Tex.App.-Beaumont, 1988), or accusing defense counsel of "acting in bad faith
like usual." Fuentes v. State, 664 S.W.2d
ASSISTANT
333 (Tex.Crim.App. 1984).

a

Even the most inexperiencedprosecutor 4. COMMENTING ON THE
has read Article 38.08, V.A.C.C.P. and
DEFENDANT'S FAILURE TO
will manage to avoid a direct allusion to
CALL WITNESSES
the defendant's failure to testify. Such a
comment offends both our skate and federal
A prosecutor may comment on the failconstitutions. Jones v. State, 693 S.W.2d ure of the accused to call to attest to his
406 (Tex.Crim.App. 1985). But some good reputation any witnesses at all or
prosecutors still like to point out to the some particular known witness who is
jury, especially during the punishment competent to give material testimony on
phase, that the defendant has exhibited no the matter provided that there is some inremorse For his or her actions when they dication that these witnesses, in fact, exhave not taken the stand. Because remorse ist. The prosecutor may not create these
is a highly personal state of mind which figures himself and then relate to the jury
must be communicated for others to know his own version of what they might testify
of it, this type of argument is a direct com- to. McKenzie v. State, 617 S.W.2d 211
ment on the defendant's failure to testify. (Tex.Crim.App 1981); Person v. State,
Dickinson v. State, 685 S.W.2d 322 706 S.W.2d 153 (Tex.App.-Houston [lst
(Tex.Crim.App. 1984); Owen v. Store, Dist.1, 1986).

FEDERAL
PUBLIC DEFENDERS
McALLEN & LAREDO, TX
two positions
McAllen: three to four years
trial experience, to $40,000.
Laredo: two to three years trial
experience, to $35,000. Fluent
Spanish required. S o m e travel.
Send resume or call
(713) 220-2194
Roland E. Dahlin I1
Federal Public Defender
Southern District of Texas
P.O. Box 61508
Houston, Texas 77208-1508
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7. ALLUDING TO THE LAW O F
PAROLE

each case compelled reversals of the
convictions.

Even while the courts of appeals were
finding that the parole law charge then
authorized by Article 37.07, #4(a) did not
violate the separation of powers doctrine,
they were still reversing cases where prosecutors had, contraty to the trial court's
instmctions, asked the jury to consider the
actual application of the parole law charge.
Sneed v. Srate, 734 S.W.2d 20
(Tex.App.-San Antonio, 1987); Jones v.
State, 725 S.W.2d 770 (Tex.App.Dallas, 1987). Of course, with the Court
of Criminal Appeals' recent decision in
Rose v. State, - S.W.2d (Tex.Crim.App. 1987) (pending rehearing) where a majority of the Court found
the parole law charge violative of, inter
alia, the separation of powers doctrine, this
will again become a fertile area for improper prosemtorial final argument as it
was prior to the advent of the parole law
charge. Marshburn v. State, 522 S.W.2d
900 (Tex.Crim.App. 1975); Clanton v.
State, 528 S.W.2d 250 (Tex.Crim.App.
1975).

9. INJECTION O F THE PROSECUTOR'S PERSONAL OPINION
It is not only improper but unethical for
the prosecutor to inject his personal opinion into the proceeding during final argument. The prosecutor may not ask the jury
to consider his expertise in assessing punishment, Irving v. State, 573 S.W.2d 5
(Tex.Crim.App. 1978), vouch for the
credibility of a State's witness, Menefee v.
State, 614 S.W.2d 167 (Tex.Crim.App.
1981), or tell the jury that they ought to
convict because the prosecutor "believe[sl
the defendant is just as guilty as he can
possibly be." fillalobos v. State, 568
S.W.2d 134 (Tex.Crim.App. 1978). Unfortunately, there are almost as many
defense attorneys guilty of this practice as
prosecutors. If defense counsel engages in
this type of misconduct, he may have extended an invitation to the prosecutor to
respond in kind and waived any error in
the process. Bush v. Srate, 722 S.W.2d 41
(Tex.App.-Eastland, 1986).
10, lMPROPEH REFEHllNCES TO
COMMUNlTY SENTIMENT

8. ARGUING MATTERS OUTSIDE
THE RECORD

The Texas Court of Criminal Appeals
has long condemned prosecutorial jury
argument that invites the jury to speculate
about matters outside the record. As Judge
Teague pointed out in Jordan v. State, 646
S.W.2d 946,947 (Tex.Crim.App. 1983),
"Logical deductions from evidence do not
permit within the rule logical deductions
from nonevidence." Two recent court of
appeals cases involving such improper
argument are Borjan v. State, 715 S.W.2d
94 (Tex.App.-San Antonio, 1986) where
the prosecutor asked the jury to speculate
about other victims of sexual assault who
had not come forward to report their assaults during his final argument in the punishment phase of the trial and Revis v.
State, 714 S.W.2d 123 (Tex.App.Houston [lst Dist.], 1986), where theprosccutor invited the jury to infer from
defense counsel's failure to cross-examine
the State's reputation witnesses that they
had nothing favorable to say about the
defendant's reputation. The argument in

Prosecutorial argument that is calculated

President's Column
contir~aed/mn:
page 4

same cultural forces that defended racial
segregation as a "state's right" and misled us so badly about the situation in
Vietnam.
At the 1988 American Bar Association
Convention, Retired Supreme Court
Justice Lewis Powell spoke out for regulation of handguns, pointing out that the
United States is alone among "civilized"
nations in letting our urban citizens have
easy access to sidearms for personal,
nonsporting use. Think about it: Is there
a relationship between free access to pistols
and urban violence?
I don't think the Texas legislature is any
more likely to control handguns than it is

12 VOICEfor the Defense I September 1988

to induce the jury to convict the accused
or to assesss a particular punishment hecause "the people" or "the community"
desires such is manifestly improper. While
the prosecutor may ask the jury to be the
voice or the conscience of the community
in assessing punishment, he may not ask
it to lend its ear to the community in the
process. Corter v. State, 683 S.W.2d 419
(TexXrim.App. 1984). Whenever a prosecutor prefaces his argument by telling the
jury that the community "wants," "desires," "requires," or "expects" them to
convict or to assess a particular punishment, he is tiptoeing in a mine field. In
Cortez, the prosecutor stepped on a mine
when he argued that "[Tlhe only punishment that you can assess that would be any
satisfaction at aU to the people of this county would be life [imprisonment]." Case
reversed.
With a firm command of the parameters
of improper prosecutorial argument and
the proper manner of preserving error if
and when his adversary goes astray, defense counsel can sow the seeds of reversible error in the appellate record. And
sometimes just the threat of reversal is
enough to check the rhetorical excesses of
a prosecutor who is used to running roughshod over both defense counsel and his
client during closing argument.

to legalize marijuana, but there is a high
probability that even more dubious ideas
will be seriously considered in Austin next
session.
There's a bit of social worker in most
criminal lawyers. After all, we could make
more money handling personal injury
cases. So when we come together formally in our Board meetings, and also at social
events, we are truly interested in finding
ways that the legislatureand the Courts can
permit this free and open nation to thrive
and not self-destruct.
What measures do you think criminal
defense lawyers can support as a positive
program for Texas?
Come to Fort Worth, so that we can
complete our MCLE requirements, talk
about these big questions and get to know
each other.

Datson Revisited
by Judge Pat McDowell

As the lights come up we see a courtroom whew-slow drum roll-a Batson
hearing is in progress:
TheJudge: "Mr. Vade, defence counsel
allege8 that you struck juror number 13
bemuse he was black. I'd like to hear your
explanation."
Mr. Vade: "Your honor, I struck him
bemuse he was gotch-eyed and sneaky."
The Judge: "Mr. Vade, we had that
juror up here for ten minutes for individual
questioning and I got a good look at him
and he is NOT GOTCH-EYED."
Mr. Vade: "See, I told you he was
sneaky!" (Fade to a commercial.)
That Scenario has not happened yet, at
least as far as I can tell, but I bet it's only
a matter of time after listenina to and
reading some of the excuses wGch have
been reported in cases where Batson was
in issue.
If you think Bareon has something to do
with a character who yelled "Shazam"
every time he was threatened, then you
should stop and read both Batson v, Kentucky, 476U.S. 79; 106s. Ct. 1712, U.S.
Sup. Ct. 1986 and the primo Texas case,
&@on v. State, 749 S.W. 2d 861, Tex.
Crim. App. 1988. We'll wait.
Now that you've done that, you know
that under both Batson and Keefon, once
the Defendant has established a prima facie
case of discrimination regarding the State's
use of its peremptory stdkes, the burden
shifts to the State to come forward with a
neutral explanation for the challenges, at
which time the trial court has the duty to
consider the evidence and determine
whether the explanations are suffinient.
If you want a more satisfying analysis
of this problem, you'll be able to get it in
the Vbice, if you haven't already. I thought
a casual look at some of the reasons which
have been offered and found sufficient
might make interesting reading during
some dull moments (like when the other
side is voirdiring or, if you're a judge,
when either side is doing voir dire).
This is not a deep study. Beyond Shep

J~cdgePaf McDolvell presides over the
Criminal Dittrict Court Nuntber Five of
Dallas County. Judge McDowell was
on'gimlly appointed by Governor Clenrents
in 1981 and has been re-elected twice
wlthout opgositian.
Judge McDowell M W a~ prosecutor in the
Dallas Cmnty District Attorney3$Office
from 1960-1962, when he entered private
practice. Judge McDowell was a Jwllce
of the Peace @om l97M98J.
He is a former T W U member and was
board cenifed in criminal law by the State
Bar of Texas in the &st year theprogrtn
twrs initiated He obtained his College and
LLB Degreesfmm SMU. Judge McDowelI
is a @equent writer and speaker on subj d s involving Criminal Law and Procedure.

ardizing B a t m and Keelon and reading
have
the cases written by Texas courts (I
always believed that Texas p m t o r s are
as creative as any in the country), no effort will be made to analyze those cases
beyond looking for reasons which sttuck
me as being suitable for publication here.
The most common thread is the State's

attorney whose reasons displayed at least
a touch of inferiority. In Grady v. State,
730 S.W. 2d 191, Dallas 1987, aside from
a few familiar reasons, the District Attorney complained thar the juror appeared
too sympathetic to the young Defendant
and smiledat him. The jurors in Chambers
v. Stale. 724 S.W.2d 440, Houston 14th,
1987, were caught by the DA not being attentive and smiling at the Defendant. It
may have been the same assistant DA in
Rodgers v. &ate, 725 S.W.2d 477,
Houston 1st 1987, who was put off by a
juror he distrusted and about whom something seemed unfavorable. Asking unusual
questions, inattentiveness and the old
bugaboo of no eye contact wrote fmis for
a juror in Tow~tserdv. State, 730 S.W. 2d
24, Texarkana, 1987.
There ix mare. In two cases out of the
1st Court of Appeals in Houston, we find
jurors who knew the defense attorney's
parents or who were bored and antagononistic during voir dire or who had trouble
staying awake, not making the cut. See
Levy v. Stare, 749 SW.2d 176 and Seubert
v. Smte, 749 S.W.2d 585, both decided in
1988.
In this category, Johnson u. State, 740
S.W. 2d 869, Houston 14th. 1987, must
have sent the DA checking his mouthwash
and his career goals when various jurors
had marijuana convictions, paid attention
to defense counsel and did not pay uttentiou to fhe assistant DA, had data in the
wrong blanks on the juror information
sheet, misspelled his religion, was an
unemployed 47-year-old whose wife also
did not work, was sympathetic to crime
and had unspecified marital and automotive problems.
Religion plays a frequent part in Batson
hearings as we have already seen, hut in
Yarbough v. State, 732 S.W.2d 88, Dallas
1988, a jumr who had no religion was
history, unljke the juror in Chantbers v,
Stare, 724 S.W.2d 440, Houston l4th,
1987, who was a Baptist but couldn't spell
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Gag Orders: Controlling Publicity in Sensational Criminal
Trials by Restraining the Speech of Trial Participants
by Michelle Daniel Chadwick

Part V

The final section of this article is devoted
to what can be done to enforce a gag order
once it is violated, and what can be done
to discipline attorneys who make extrajudicial prejudicial statements when there
is no gag order. First, I will consider what
steps may be taken when a gag order is
violated.

1. Violation of a Gag OrderContempt of Court.
a. 77re Trial Participants.

defendant was sentenced to serve thirty
days in jail and to pay a fine of $500.238
The Tenth Circuit upheld the contempt
convictions despite the defendants' arguments that the order violated, among other
rights, their rights of free speech.'"
Another case which involved violation
of a gag order was State PA- re1 Angel 11.
Wa~dahl.~"' In that case, as discussed
earlier, the Supreme Court of Montana
held the Attorney General of Montana to
be in contempt of court for his violation
of a gag order that the supreme court had
entered in several criminal prosecutions involving workmen's compensation matt e r ~ . ~After
"
the gag order was made, the
Attorney General had made public statements to the press at a Kiwanis club meeting, arguing that delays in the criminal proceedings were caused by the deliberate
cooperation of some of the trial judges with
their friend, the former governor, to delay

A number of cases have addressed the
issue of what a court can do once a gag
order is violated. For example, in Urrited
States 18. T i j e r i n ~ , ~as
' ~ we discussed
earlier, the two criminal defendants had attended a Latin American political convention, where they brazenly violated the trial
court's gag order by stating, among other
things, that the trial judge was "using the
law to take vengeance and drink blood and
humiliate our race."234 After these statements were made, and after the criminal
case had gone to the jury, the United States
Attorney filed an application for an order
requiring Tijerina and Noll, his co-defendant, to show cause why they should not
be held in contempt of court.235 The trial
judge issued an order to show cause before
a different judge, who thereafter presided
over the contempt proceedings. After a full
evidentiary hearing, that judge held both
defendants in contempt of c o u r 1 . ~ ~He
6
found that the statements by Tijerina and
Noll were deliberate and wilful, and that
Miclrelle Darriel Clrad~~ick,
B.A. srmsna
the statements "created a danger to the
rights of these defendants and their co- ciwi lairde Te,ws Christih Uniwrsit)'
defendants and the Government to a fair 1983, J.D. Soatlrenr Methodist Urriversity
and impartial trial by jury . . . ' ' 2 3 7 Each
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the proceedings until after the next electi0n.2'~ After the Montana supreme court
had learned of the attorney general's statements, it issued an order and citation for
him to appear and show cause why contempt proceedings should not be instituted
against him.24) The attorney general appeared before the court, and admitted that
he had made the statements, but denied that
they were intended to be or caused him :o
be in contempt of court. After the hearing, the supreme court appointed attorney
Charles F. Angel to institute contempt proceedings against the attorney general.
Angel instituted the contempt proceedings
by filing an affidavit for contempt, and the
attorney general responded by filing a 1110tion to quash and to dismiss the proceeding, as well as an answer to the affidavit for contempt. After reading the
briefs, listening to testimony, and considering the exhibits, the Montana
School of lnw 1986. Mrs. Clradwick is
currently practicing prorirtcts liability low
a s an associate with the Dallas firm of
Strasbrirger & Price. Before joining
Sirashrrger & Price, MIX Chod~vick
served as the briefing attorney for Jrtstice
Joseph A. Devariy of the Corrrt of Appeals,
Fi#h District of Tans, at Dallas. Prior
publica~ionsi~rclrrde:Doniel, From Blood
Feud To Jury System: The Metamorphosis
Of Cherokee Law From 1750 to 1840.11
AMERICAN INDIAN QUARTERLY 97
(Spring 1987); a n d Comment, Air
Transportation Of Animals: Passengers Or
Property?, 51 J. AIR L. & COM. 497
(1986).
7he airthor wishes lo ti~atrk Jristice
Devan)~
. .for the kind rise ofhis tinre arrd Iris
comprrter in writisg tlris article, and
especially Jartres C. Clradwickfor his support arid emoriragenienf, witiiortl ~rhiclt
tlris article worild not have beerr written.

Supreme Court found that the attorney
general had "willfully, knowingly and deliberately" violated the court's order.244
The court also held that the attorney
general's rights were not violated by the
order, and found him guilty of contempt
of
The attorney general was fined
$250 as a penalty.246The court did, however, provide a means for the attorney general to purge himself of contempt. The
court's judgment provided:

released.252 The court later found that
Graham's statement was inadmissible as
evidence. A few days after the statement
was given to the attorneys, and held to be
inadmissible, Willian~T. Farr, a reporter
for the Los Angeles Herald-Examiner, obtained two copies of the Graham statement
from two different indi~iduals.~5'
The trial
judge learned of the leak and summoned
Farr to his chambers. Farr, however,
refused to reveal the sources of his copies
of the statements, stating that he had proni[Tlhe attorney general may purge ised confidentiality to the persons inhimself of contempt of court by agree- v o l ~ e d .The
~ ~ following
~
day, a story
ing in open court within 10 days of the under Farr's byline appeared in the Heralddate hereof that in the future he will Examiner, relating in full and lurid deabide by the order of this Court of June tail the confession supposedly given to
21 until the same is altered, amended Graham.?Ss Several months later, after the
or revoked by proper legal proceedings jury had entered its verdict against the
and according to law.2'7
Manson defendants, the trial judge ordered
Farr to appear and show cause why he
It is interesting to note that the Montana should not be compelled to disclose the
Supreme Court itself held the contempt names of the persons who had given him
proceedings for violation of its own order. copies of the Graham statenlent.256 In a
Since a court in such a position might be series of hearings, each of the then living
considered biased, it seems the bener prac- attorneys denied, under oath, having given
tice would be to do as the Tjerina court the statement to Farr. Farr also continued
did and assign the contempt proceedings to refuse to identify his sources. At the
to a different court.248
conclusion of these hearings, the trial court
b. 771e News Media
adjudged Farr guilty of contempt of Court
and ordered him incarcerated until he
A number of other cases have addressed divulged the names.257
the issue of what to do when a gag order
On appeal, Farr argued that his contempt
is violated, but the violator is unknown. conviction was improper because he had
For example, in Farr 11. P r i t c I ~ e s s the
, ~ ~ ~a First Amendment right to protect his conNinth Circuit reviewed the contempt con- fidential news s0urces.~58Farr did conviction of a newsman in connection with cede, however, that the persons whose
the murder trial of Charles Manson. Be- identity he was protecting were, to his
cause of the rampant publicity surrounding knowledge, forbidden by the court's gag
the case, the trial judge entered an order order from releasing the statements.2s9The
proscribing any attorney, court attachd, or Ninth Circuit denied Farr's writ of habeas
witness from releasing for public dissem- corpus, thus upholding the conviction. The
ination the nature or contents of any pro- court held that "the paramount interest to
posed trial testimony or evidence."O After be protected was that of the power of the
the order was entered, the Deputy District court to enforce its duty and obligation
Attorney obtained tlie written statement of relative to the guarantee of due process to
Virginia Graham, a potential witness. the defendants in the ongoing trial."2M The
Graham's statement contained a confession court stated:
made to her by Susan Atkins, a co-defendant. The confession, according to
As indicated, the purpose of eliminating
collaboration between counsel and the
Graham, implicated Manson and revealed
further plans of his to murder, in a bizarre
press is to protect the constitutionally
guaranteed right of the defendants in
and gruesome manner, several show business per~onalities.~~'
The court directed
criminal cases to due process by means
of a fair trial. That constitutional right
that copies of Graham's statement be given
to each attorney of record, and to the trial
cannot be so protected if the authority
of the court to enforce its orders is
judge, but no other copies were to be

diluted. If the newsman's privilege
against disclosure of the news sources
is to serve as a bar to disclosure of the
names of those who disobey the court
order, then the court is powerless to
enforce this method of eliminating encroachment on the due-process right of
the defendant^.^^'
A similar situation occurred in Rosoto
v. Superior Corrrr. 262 In Ro.~afo,four newsmen were held in contempt of court and
sentenced to jail for refusing to identify
their sources of a grand jury transcript obtained in violation of a gag order.263The
evidence at the contempt hearings indicated
that a number of persons other than those
covered by the gag order, such as secretaries and family members of trial participants, had had access to the grand jury
transcripts. All the trial participants, as
well as thenewsmen, denied that they had
given the transcripts to the reporters. The
trial court, in the contempt proceedings
against the newsmen, asked a number of
questions designed to ascertain the source
of the transcript. The Rosaro court considered the contempt convictions in light
of a limited evidentiary privilege given to
newsmen under Section 1070 of the California Code of E v i d e n ~ e . ~The
~ ' California appellate court found that the trial judge
was entitled to ask questions designed to
determine whether a court officer had
violated tlie gag order, even in the face of
denials by all of the court officers.265The
Rosaro court also held that, if a question
was overbroad, that is, "it might tend to
reveal that either a court official or a protected source was involved in the newsperson's obtaining information," then the
answer would be privileged under Section
1070 of the California Code of Evidence."6 The appellate court further held
that the trial court was not entitled to "narrow the field" by asking questions to
discover where the information did not
come from.26' In short, the court held that
the defendants' right to a fair trial, and the
court's power to enforce its orders protecting those rights, outweighed the newsman's privilege to protect his confidential
sources, if those sources were persons
covered by the gag order.268
The Furr and Rosaro cases illustrate
quite clearly the power of a trial court to
enforce its own proper gag order. Even
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persons other than trial participants, such
as members of the news media, may be
brought under the court's power to help the
eourt determine who has violated a gag
order.26S If those persons decline to
COOperate, they may be held in contempt
of court, finrd, andeven sentenced to jail.
2. Prejudicial Extrajudicial
Statements in the Absence of a
Gag Order.

uncommon, but whether I like it or not,
I'm accustomed to it. Jim is not. He
penned a press release, to give his side
of the story, hut I advised e m that it
would he an exercise in futility. I told
him that if he wanted to do anything,
an explanation should be given to his
friends and patients, for they've stood
by him, and there are too many to explain the situation to individually. The
purpose of this letter is to help keep
open the minds of the people whom he
cares about amidst the flurry of onesided reporting and rumors. As such,
I'm writing this letter to you, with the
intention of reproducing it, and having
Jim put in the addresses and names.276

1V. CONCLUSION.
From a review of the case law in this
area, it becomes clear that an attorney or
a court faced with a great deal of prejudicial publicity in a criminal trial need
not stand by and watch the opportunity for
a fair trial disappear. Gag orders may be
obtained when the attorney makes a proper and professional showing of the threatening publicity and narrowly tailors the
order so that it does not infringe upon the
First Amendment rights of trial participants. When gag orders are violated, the
trial court has the power to punish the offenders, and the power to find out who the
offenders were. Even in the absence of a
gag order, disciplinary proceedings may
be brought against attorneys who violate
DR7-107 by making prejudicial statements
to the media. With these tools available,
persons charged with even the most sensational crimes may be able to receive a
fair trial, untainted by rampant and uncontrollable publicity.

Another question which arises is, what
steps may be taken against the attorney
who makes prejudicial statements to the
media in a criminal investigation or a
criminal trial when there is no gag order?
The answer lies in bringing disciplinary
proceedings under DR 7-107. A number The rest of the letter gave a detailed
of such proceedings have been brought description of the weaknesses in the State's
against attorneys for their extrajudicial case and the merits of the defense. The
comments; however, most of the major Commission on practice, an arm of the
cases brought under DR 7-107 or its Montana Supreme Court charged with inpredecessor, Canon 20, were reversed on vestigating and hearing ethical complaints
appeaI. Nonetheless, disciplinary pro- against lawyers practicing in Montana,
ceedings do remain an option when an at- filed a complaint against Keller, charging
torney involved in a criminal case makes him with violating, among other things,
APPENDIX A
prejudicial statements to the news media. DR 7-107(B).277 Keller defended on the
In the two New Jersey cases discussed ground that the rule was unconstitutionalearlier, In re Hinds27o and In re ly broad and that it violated his rights to DR 7-107
R~chrniel,~7'the New Jersey Supreme free speech. In considering Keller's case,
Trial Publicity
Court declined to find the attorneys in the Montana Supreme Court held that,
(A) A lawyer participating in or assoviolation of DR 7-107, because that court because DR 7-l07(B) does not expressly
had never decided that attorneys "associ- include a "clear standard by which at- ciated with the investigation of a criminal
ated with the case" could be held in vioia- torneys can gauge their conduct," it is matter shall not make or participate in
tion of the rule, and because the court had an unconstitutional abridgement of free making an extrajudicial statement that a
never announced its guidelines for when speech.278 The court noted that other courts reasonable person would expect to be disthere is a reasonable likelihood that an ex- have recognized three different standards seminated by means of public communicatrajndicial statement will interfere with a by which First Amendment rights may be tion and that doesmore than state without
fair triaL2" However, both decisions in- abrogated under these circumstances: the elaboration:
(1) Information contained in a public
dicated that in the future, similar violations reasonable likelihood standard, the clear
would properly invoke the disciplinary and present danger standard, and the record.
serious and imminent threat ~tandard.~7~ (2) That the investigation is in progress.
rule.273
(3) The general scope of the investigaThe
Montana court declined to read into
In In re Keller,274the Montana Supreme
Court reviewed disciplinary proceedings DR7-107 an implied standard, and accord- tion including a description of the offense
brought against an attorney representing a ingly held the rule was void, and dismissed and, if permitted by law, the identity of the
dentist charged with sexual assault. While the complaint against Keller.280However, victim.
(4) A request for assistance in apprethe case was pending, the attorney had even though the Keller case did not result
written a letter to thedentist's patients and in disciplinary action, it does illustrateac- hending a suspect or assistance in other
friends, attacking the credibility of the tion that can be taken against an attorney matters and the information necessary
State's case and presenting the merits of who makes extrajudicial, prejudicial state- thereto.
(5) A warning to the public of any
the defen~e.2'~
An excerpt from the letter ments about a criminal trial in the absence
of a gag order. Other courts which recog- dangers.
reads as follows:
(B) A lawyer or law firm associated
nize the validity of DR 7-107(B) and inThe media has been merciless to Jim clude an implicit constitutional standard with the prosecution or defense of a crimPaisley . . in fact, 'xivage' would be within the role would probably have disci- inal matter shall not, from the time of the
filing of a complaint, information, or ina more accurate description. This is not plined Keller for his conduct.

.
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dictment, the issuance of an arrest warrant,
or arrest until the connnencement of the
trial or disposition without trial, make or
participate in making an extrajudicial statement that a reasonable person would expect to be disseminated by means of public
communication and that relates to:
(1) The character, reputation, or prior
criminal record (including arrests, indictments, or other charges of crime) of the
accused.
(2) The possibility of a plea of guilty to
the offense charged or to a lesser offense.
(3) The existence or contents of any
confession, admission, or statement given
by the accused or his refusal or failure to
make a statement.
(4) The performance or results of any
examinations or tests or the refnsal or
failure of the accused to submit to examinations or tests.
(5) The identity, testimony, or credibility of a prospective witness.
(6) Any opinion as to the guilt or innocence of the accused, the ev~dence,or
the merits of the case.
(C) DR 7-107(B) does not preclude a
lawyer during such period from announcing:
(I) The name, age, residence, occupation, and family status of the accused.
(2) If the accused has not been apprehended, any information necessary to aid
in his apprehension or to warn the public
of any dangers he may present.
(3) A request for assistance in obtaining evidence.
(4) The identity of the victim of the
crime.
(3) The fact, time, and place of arrest,
resistance, pursuit, and use of weapons.
(6) The identity of investigating and arresting officers or agencies and the length
of the investigation.
(7) At the time of seizure, a description
of the physical evidence seized, other than
a confession, admission, or statement.
@) The nature, substance, or text of the
charge.
(9) Quotat~onsfrom or references to
public records of the court in the case.
(10) The scheduling or result of any step
in the judicial proceedings.
(1 1) That the accused denies the charges
made against him.
(D) After the completion of a trial or
disposition without trial of a criminal mat-

sons from stating the following:
1. A factual statement of the defendant's
name or names, age or residence.
2. The time and place of the arrest, the
identity of the arresting and investigating
officers and agencies and the length of the
investigation.
3. The text of the charges, including a
brief description of the offenses charged.
4. Exact quotations from or reference
APPENDIX B
to, without comment, any evidence given
Gag Order From Pwple v. Dupree, 388 to the trial jury in this case.
N.Y.S.2d 203 (N.Y.S. Ct. 1976).
5. The scheduling and result of any
stage of the judicial proceeding held in
It is the order of this Court that no party open court before the jury or in a public
to this action, nor any attorney connected session.
with this case as defense counsel or pros6. A request for assistance in obtaining
ecutor, nor any other attorney, nor any evidence, or the names of possible witjudicial officer or employee, nor any nesses.
member of the Police Department, nor any
7. Any information as to any person not
agent, deputy or employee of such person, in custody who is sought as a possible
nor any grand juror or juror, nor any suspect or witness, or any statement aimed
witness having appeared before the Grand at warning to the public of any possible
Jury or before the trial jury, nor any per- danger either to, or from such person not
son subpoenaed to appear at the trial of this in custody.
action, shall release or authorize the
This order does not prohibit any such
release for public dissemination of any person from showing to anyone else any
purported extrajudicial statement of the exhibit which has been unconditionally
defendant or of witnesses relating to this received in evidence in this case, hut does
case, nor shall any such person release or not require that person show that exhibit
authorizethe release of any documents, ex- upon any request.
hibits or any other evidence which has not
This order does not preclude any such
been received in evidence in this case, nor person from discussing any matter in this
shall any such person express, except as case with any other such person, or with
reauired to do so in Court. anv ooinion or
mike any comment for p"blk dkussion
as to the weight, value, effect or comparison of evidence; nor shall any such
Classified Adverlising MUST:
person make any statements unless r e
Be typed.
quired to in Court as to the nature,
Be worded as it should appear.
substance, or effect of any testimony that
Include the number of consecutive issues
has been given. Nor shall any such perit is to appear.
son make any statement as to the identity
Be prepaid. Wake checkspayable to Artforms, 1°C)
of any prospective witness, or his probable
Be received by the 15th of the month
testimony, or the effect thereof. Nor shall
preceding date of publication.
any person make any out-of-court statement as to the nature, source or effect of
Classifiedads areSt5.00 far thefint25 words
and 5OC lor every word over 25. Advertising
any purported evidence alleged to have
copy should be submitted to ARTFORMS,
been accumulated as the result of the in6201 Ouadalupe. Auslin, TX 78752. Tel.
vestigation of this matter. Nor shall any
(512) 451-3588.
such person make any statement as to the
content, nature, substance, or effect of any
Acceptance of classified advertising for
publicatron i n the VOICEforthe Dejwedoes
testimony which may be given in any pronot imply approval or endorwnent of any
ceeding related to this case except that a
product, servlce, or representation by either
witness may discuss any matter with an atthe VOICEflr the De/pwre or the TCDLA
torney of record or agent thereof.
No refunds od cancelled ads.
This order does not limit any such perter and prior to the imposition of sentence,
a lawyer or law firm associated with the
prosecution or defense shall not make or
participate in making an extrajudicial statement that a reasonable person would expect to be disseminated by public communication and that is reasonably likely to
affect the imposition of sentence.

Classified Ads
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VI. That First Amendment rights 522 P l d at 466.
259. 522 P.2d at 464.
with respect to freedom of expression
260. 522 P.2d at 469.
are of primary importance in our cul261 id.
ture, but must be balanced with Sixth
262. 51 Cal.App.3d 190, 124 CaLRptr427 (Cal.
Amendment rights with respect to fair Ct. App. 1975).
263. 124 CaLRptr at 432-33.
trial and the Constitutional concepts of
264. 124 Cal. Rptr. at 450.
equal protection of the laws. That all of
265. Id.
such Constitutional rights have equal
266. Id.
267. Id.
dignity, and cannot be ranked in an
268. 124 Cal.Rptr. at 450.
order of preference. That a protective
269. See Rosnta, 124 Cai. Rptr. at 440 and citaorder regarding publicity of the char- tions
there listed.
acter made by the trial court herein on
270. 90 N.J. W,449 A.2d 483 (1982).
August 11, 1972, is essential to the in271. 90 N.J.646, 449 A.2d 505 (1982).
272. Rmhmnid, 449 A.2d at 513; Httlds, 449 A.2d
teroperation of Constitutional rights and
497. See sunm notes 46-68 and acmmpanyinptext
to preserve a line between freedom and at
for a full disckion oftheattormys' mnduciinihse
license.
cases.

any potential witness.

This order shall be in force until the
discharge of the trial jurors from furthex
service in this case. 388 N.Y.S.2d at
210-11.
APPENDIX C
Findings of Fact in Younger v. Smith,
30 Cal.App.3d 138, 106 Cal. Rptr. 225
(Cal. Ct. App. 1973).
I. That since the day of the alleged
incident on July 2, 1972, involving the
within defendants, widespread publicity and news media coverage has been
uttered with respect to the matter. This
material has been carried on television,
radio, and in written publications, and
has included speculations with respect
to the guilt of the defendants.
11. That on the first occasion when
the defendants appeared for arraignment in this Court, to wit, on August
2, 1972, oral motion was made on behalf of the defendant DONALD PAUL
ANTELO for a protective order with
respect to pretrial publicity, to apply not
only to principals and representatives in
these proceedings, but to the news
reporting and disseminating media.
III. That since the date of July 2,
1972, tension and a highly charged atmosphere have existed with reference
to the present case, which if fanned by
the circumstances set out in preceding
Finding I, would constitute a clear and
present danger to the administration of
justice.
IV. That a reasonable likelihood existed on August 11, 1972, that a denial
of a fair trial would occur unless the
trial ~ o u rintervened
t
w ~ t ha protective
order regarding publicity of the character made in the premises. That such
order was required to insure a reasonable decorum and to preserve a fair
trial.
V. That with the modern means of
rapid news communication, the traditional remedy of venue change is of
minor significance, at Least if unaccompanied by a protective order regarding
publicity of the character issued in the
premises.

273. Rachmiel, 449 A.2d at 513, HI:&,449 A.2d

30 Cal.App.3d at 330-31, 106 Cal. Rptr.
at 246-47.
H

at

491

7-107(B), see Appendix A.
278. 693 P.2d at 1214.
279. 693 P.M at 1214.
280. 693 P.2d at 1214. An earlier case which also
addressed the issue of an attorney who makes exlrajudicialprejudiclal statements in theabsence ofagag
F.R.Crim.P.. and I8 u.s.c.~oI(~)
order is IN re Oliver, 452 P.2d 111 (7th Cir. 1971).
236. 412 P.2d at 663.
In that case. Oliver, an attorney, had held a prear237. 412 P.2d at 665.
ran@ presr conferenceand issued public statements
238. 412 P.2d at 662.n t e lijed~courtalsonoted
with regard to a petition that he and other attorneys
lhat a jury trial was not required in contempt prod i n g s , citingP~ankv.United States, 395U.S. 147, had recently filed with a district court. Ollver was
89 S.Ct. 1503, 23 L.Ed.2d 162 (1969). TheFmnk charged with violahng a coun policy statement which
prohibiled extrajudicial conunenlsandwith violating
decision heldthat, if the "actual penally is one which
may be imposed upon those convicted of otherw~se Canon 20. the predecessor to DR 7-107P). The
Seventh Circuit held that the court's policy statement
peny offenses." a jury trial is not required. 412 P.2d
at 662. The lijerinn court noted that the penalties violated the First Amendment, and declared it null
given to Tijerina and Noll were within ihepresn~bcd and void. With rwppct to the alleged violation of
Canon 20, lhecourt stated: "even if we assume that
h i t , citing I8 U.S.C. Ql(3). 412 F.2d at 662.
Canon 20 is a coustitutionally permissible predicate
239. 412 F.2d at 667.
for the discipline of an attorney, there is no basis in
240. 555 P.2d 501 (Mont. 1976).
this w r d upon which it could be fwnd that Oliver's
241. 555 P.2d at 501-04.
conduct was 'a serious and imminent threat to the ad242. 555 P l d at 503.
. . 452 F.2d at 115.
ministration of justice'
243. 555 P.2d at 503.
Another exantple of a court's aclion in the face of
244. 555 P.2d at 503.
245. 555 P.2d at 504. The court adjudged the at- prejudicial comments by anattorney occnrred instate
torney genaral guilly based on section 93-9801(5), v. Kavanaugh, 52 N.J. 7,243 A.2d 225 (1968). In
that c m c P Lee Bsilev.
, then a Massachusetts atR.C.M.1947.
torney, appl~edfor permission toappwrpm hnr tire
246. 555 P.2d at 504.
in N e w Jersey to represent two criminal dcfcndants
247. 555 P.2d at 504.
charged with murder. Thc trials hdd attracted agreat
248. See supm notes and accompanying text.
249. 522 P.2d 464 (9th Cir. 1975). cert. denied deal of attention, so the trial court was hearing certain motions in camera in order topreventpublicity.
427 U S . 912 (19761.
The trial court also decided to select the jurors from
250. 522 P.2d at 466.
another county. Shortly before the jury was to be
251. 522 P.2d at 466.
selected, Bailey sent a letter to the Governor of New
252. Id.
Jersey, claiming thal the prosecutor in the tnal "is
253. Id.
fully aware that the only witness he has intends to
254. Id.
he and give a fully fictional account of a murder
255. Id.
allegedly committed by my ched." 243 A.2d at 226.
256. Id.
The medla obtained a copy of the letter and gave it
257. Id.
full coverage. The trial court then revoked its per258.
-~~ 522 F.2d at 467. Earr's state avneals were
nksion for Bailey to a p p r p r o Rnc vice. That deciun,urcrssful, so he broughl a writ ul lrabeac corpuc
in thc lcderal district coun. 'lhat wurtdc$,iedLhc writ. sion was upheld by the Supreme Court &New Jersey.
243 A.Zd at 230.
and Fur appaled the dmiriun to the Ninth Circuit.
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Post Conviction Remedies
Pursuant to Article 11.O7, V.A.C.C. P.
by John G. Jasuta

Part
Cumulation of Sentences

1V
I
.

Improper cumulation of sentences can
entitle an applicant to relief. Exparte Jordan, 562 S.W.2d 483 (Tex. Cr. App.
1978); Ex parte Ashe, 641 S.W.2d 243
(Tex. Cr. App. 1982). The most recent
case dealing with cumulation of sentences,
even though not decided under Article
11.07, is very instructive as to the general
area of the law. In State ex. re/. lhomas
v. Banner, No. 69,658 (Tex, Cr. App.
1987) the Court held that multiple shock
probations cannot be stacked and a mandamus action will lie to force dismissal of
an order purporting to do so.
Prior Convictions
The subject of prior convictions, like
time credits, is usually intertwined with
other issues and thus many of the cases discussed herein will have already been mentimed. However, a few general thoughts
follow.
We start with theproposition that anapplicant may be entitled to relief if it is
shown that a prior conviction used to enhance punishment is void. Ex parte
Stewart, 582 S.W.2d 144 (Tex. Cr. App.
1979). A distinction previously discussed
must he reiterated. NonjurisdictionaI
grounds in prior conv~ctionswhich render
those priors void are waived by a failure
to object at the trial where the priors were
introduced. Priors where there were no attorneys present were uscd without objection in Er narte Sa~~ders.
588 S.W.2d 520
(Tex. C ~ . ' A 1982)
~ ~ . and Exparte Todd,

A graduate of the Univemity of Texas at
Austin and St. Mary's U~iiversitySchool
o f l a v , lie has been a member of the Staff
Cotoiselfor Inmates, Texas Department of
Correctio~ts,the General Courrsel to the
Board of Pardons and Paroles, a StagAttorney for the Court of Criminal Appeals
and, for the post serwal years, the Chief
Staff Attorizey for the some Court.

669 S.W.2d 738 (Tex. Cr. App. 1984). In
Exparte Gill, 509 S.W.2d 357 (Tex. Cr.
App. 1974) the Court held that the failure
to object to a probation revocation as void
due to a lack of counsel when it was introduced is a waiver of the contention. See

Ex parte Bagley, 509 S.W.2d 332
vex. Cr. App. 1974) where the Court held
that the failure to object to the introduction of a confession on the grounds that he
was not warned under Miranda was a
waiver of that contention for habeas purposes.
Where the prior used was based on a
fundamentally defective indictment the
question of whether or not relief will be
granted depends on the use to which the
prior conviction is put. If the conviction
was used to enhance punishment, no objection is required. However, if it is used
as a part of the applicant's prior criminal
history, an objection would be required to
preserve it. Otherwise, there is a waiver.
Ex parte Russell, 738 S.W.2d 644 (Tex.
Cr. ADD. 1987): Lk uarte Nive~is.610
~ . ~ . 184
2 d( T ~ x .~ r :App. 1981). Improper impeachment with a void prior also
requires an objectionor it is waived. Goodrich v. State, 632 S.W.2d 349 (Tex. Cr.
App. 1982).
When contemplating an attack on a prior
conviction through habeas corpus one
should also keep in mind the doctrine of
laches. Bunley v. State, 614 S.W.2d 834
(Tex. Cr. App. 1981).
A conviction used to enhance punishment which was obtained in a retrial after
an appellate finding of evidentiary insufficiency pursuant to Article 1.15,
V.A.C.C.P., is void and caused reversal
of the primary convictionon original submission. On rehearing the Court's ruling
was reversed to allow such conviction to
be used. Ex parte Martin, No. 67,540
(Tex. Cr. App. 1988). Retrial as a habitual criminal is also prohibited after an ap"I"..

ULW
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pellate finding of insufficiency of the
evidence to suppart the enhancement allegations. Ex parfe Gonzales, 707 S.W.2d
570 (Tex. Cr. App. 1986); Ex parte Girnrrs, 640 S.W.2d 619 (Tex. Cr. App.
1982); Exparte Augrrsta, 639 S.W.2d481
(Tex. Cr. App. 1982); Cwper 1. State,
631 S.W.2d 508 (Tex. Cr. App. 1982).
This is trueeven though the stateattempts
to substitute another prior conviction in the
stead of the one which was void. Ex'parte
Go~iurles,supra. But see ErparteBullard,
679 S.W.2d 12 (Tex. Cr. App. 1984). The
most recent expression of the jeopardy implications involved with a failure to prove
the,prior convictions can be found in Ex
parte Sewell, 742 S.W.2d 393 (Tex. Cr.
App. 1987) where the Court held that the
applicant could not be tried as a habitual
where the attempt had been made earlier
and had resulted in failure. In fact, thecase
makes it clear that different priors cannot
he substituted for the infirm as Long as it
is the same primary offense being tried.
Where there is no evidence of when the
second, more recent, conviction used to
enhance punishment was committed the
applicant may be entitled to relief in spite
of an allegation of finality. Exparte BarjTeld, 697 S.W.2d 420 (Tex. Cr. App.
1985). See also Ex parre Benavides, 696
S.W.2d 582 (Tex. Cr. App. 1985).
Keep in mind that use of the indictment
to prove the date of commission of the
prior offense depends on the use of the
statuteof limitations. A bench trial results
in a presumption of use of the statute of
limitations but such presumption will not
obtain in a jury trial. Ew parte Salas, 724
S.W.2d 67 (Tex. Cr. App. 1987).
Prior convictions from other jurisdictions may be used to enhance punishment
even if the conduct would not constitute a
felony under Texas law. Ejr parre Bhme,
618 S.W.2d373 (Tex. Cr. App. 1981); Er
parte Mulchal~ey,621 S.W.2d 602 (Tex.
Cr. App. 1981). InEXpa~teCasItman, 671
S.W.Zd 510 (Tex. Cr. App. 1984) a Colorado conviction was overturned by a
Colorado court without any reason given
after it had been used to enhance applicant's Texas sentence. Relief in Texas was
denied absent an objection at the time of
its use.
Where applicant was convicted of hvo
crimes which occurred prior to the change
ili the V.T.C.A., Penal Code, Section

12.46 which allowed multiple use of the
same prior for enhancement purposes, but
was indicted and tried for both crimes after
thechange in the law, only one of his new
convictions could be enhanced with the
same old convictions. To hold otherwise
would cause the statute to be an ex post
facto law. ExparteBonlian~,707 S.W.2d
107 (Tex. Cr. App. 1986).

Charge Issues
Al~nanzav. State, 686 S.W.2d 157 (Tex.
Cr. App. 1985) has greatly revolutionized
the approach to fundamental defects in the
charge. The mere assertion of a charge
defect does not state a claim for habeas
relief. Even attaching a certified copy of
the court's charge does not meet the applicant's "heavy burden." Ex parte
Maldonado, 688 S.W.2d 114 (Tex. Cr.
App. 1985) (see fwtnote #2).
Parole andMandatory Supervision Ixsuec
The claim that a parole or other form of
administrative release has been unlawfully
revoked does not touch on the validity of
the underlying conviction but it does definitely affect confinement under the authority of that conviction. Therefore, such a
claim must be brought in the convicting
court pursuant to the proper statute. Ew
parte Woodward, 619 S.W.2d 179 (Tex.
Cr. App. 1981). See also Exparre Henson, 731 S.W.2d97 (Tex. Cr. App. 1987).
The Court of Criminal Appeals has held
that the statute concerning parole revocations (and not the due process clause as applied in Morrissey v. Brewer* 408 U S .
471 119721) requires two hearings be held
prior to revocation even if the parolee has
been convicted of a new offense committed
while on parole. Ex parte Maceyra, 690
S.W.2d 572 (Tex. Cr. App. 1985): Et
parte Glenn, 690 S.W.2d 578 (Tex. Cr.
App. 1985); Ex parte Jolinson, 690
S.W.2d 585 (Tex. Cr. App. 1985). And
in dealing with constitutional attacks on the
parole board's failureto give any hearings
to parolees who have been convicted of a
new felony offense committed while on
parole the Court has held thal the due process clause as interpreted in Morrissey v.
Brewer, supra, requires two hearings.
Ex parte WiNiarns, No. 69,732 ,(del.
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2-11-87)(cert. pending). Of course, since
that case is pending on an application for
a writ of certiorari, it is not final.
However, the Court inExparte Martinez,
742 S.W.2d 289 (Tex. Cr. App. 1987)
held that the Due Course of Law clause of
the Texas Constmion requires that a
parolee similarly situated be accorded two
hearings at least as long as the statute vests
any discretion in the parole board. Note
that this case was decided on the basis of
the Texas Constitution. It is anticipated that
there could be numerous grants of relief
under the case but showing harm may
prove to be very difficult.
In another case dealing with revocations
of parole the Court held that commencement of a parole revocation within the
statutory time limit is all that is required
by the statute. Completion within the time
limit is not required. Further, without a
showing of harm, the fact that the hearing
officer telephoned her findings to the
board's offices in Austin did not violate
due process. Er parte Hall, 696 S.W.2d
915 (Tex. Cr. App. 1985).
The Texas courts have never written on
theclaim that due process (or due course)
of law applies in the decision to grant
parole. However, federal courts have and
have held that such is not applicable to the
Texas statutes. Williarns v. Briscae, 641
F.2d 274 (5th Cir. 1981). This is because
the Texas statutes do not create a liberty
interest sufficient to trigger due process.
However, please be sure to see the new
parole statutes which do seem to create a
protectable liberty interest. Further, in Ex
parre Palterson, 740 S.W.2d 767 (Tex.
Cr. App. 1987) the Court of Criminal Appeals found a protectable liberty interest
inherent in the parole statutes under the
Article I, Section 19 Due Course of Laws
clause of the Texas Constitution. This latter finding was made in the context of
whether the State has to provide notice of
the intent to seek an affirmative finding,
but the ramifications of the holding may
be far-reaching.
The Court of Criminal Appeals has had
occasion to speak to parole eligibility other
than in the context of affirmative findings.
In Exparte Yates, 659 S.W.2d 840 (Tex.
Cr. App. 1983) the Court held that a prisoner's parole eligibility date is calculated
according to the law in effect at the time
of the commission of the crime and not that

in effect at the time of conviction.
addition of affiative findings is reforma- appeal. That case was, in the author's opinSee the section on plea bargains for such tion of the judgment to delete them. Ex ion, somewhat modified in ExparfeFlancases as Exparte Evans, 690 S.W.2d 274 parte Nino, 659 S.W.2d 436 (Tex. Cr. n e v , 736 S.W.2d 652 (Tex. Cr. App.
(Tex. Cr. App. 1985) wherein the Court App. 1983). See also Ex parte Hughes, 1987) where the Court held that convicheld that for a plea to be involuntary due 739 S.W.2d 869 (Tex. Cr. App. 1987) tion of a lesser included homicide will not
to erroneous advice on parole eligibility wherein the Coua held that a judgment that necessarily support the imposition of the
there must be some involvement by state recited that applicant had been found guilty findings unless there is a reference within
officials who sanction the erroneous infor- of burglary
. . while armed with a the verdict to the indictment (". . as
mation provided. Ex parte Young, 644 deadly weapon" was not such a finding as charged in the indictment . . .") and the
S.W.2d 3 (Tex. Cr. App. 1983), if it is to authorize the Department of Corrections indictment alleges the use or exhibition of
read to require relief if the applicant's at- to treat the applicant as if an affirmative a deadly weapon per se, or the jury has
torney provided such erroneous informa- finding had been made.
answered "yes" in response to a special
tion without participation by state officials,
Perhaps the seminal case in the area is issue inquiring whether the applicant did
is expressly disavowed.
Polk v. State, 693 S.W.2d 391 (Tex. Cr. in fact so use or exhibit. See Ex parte
Mandatory supervision granted by oper- App. 19851, a case decided on direct McLenlore, 717 S.W.2d 634 (Tex. Cr.
ation of law is a constitutional form of
release and does not violate the due process or equal protection clauses. Ex parte
Henderson, 645 S.W.2d 469 (Tex. Cr.
App. 1983). Whether or not an inmate
must submit to mandatory supervision
District 5:
District 1:
*dependson the commission date of the ofCharles Rittenberry
Jack Z m e r m a n and Jim Lavine
fense. l?xparte Yates, supra. Generally the
500
Fisk
Building
Five
Post Oak Park, Ste. 1130
rule is that an inmate convicted for an ofHouston, Texas 77027
Amarillo, Texas 79101
fence committed on or after August 29,
(806) 372-1217
(713) 552-0300
1977 is required to undergo mandatory
supervision while inmates convicted of
Mark Hall
Kent Schaffer
crimes committed earlier are not so reP.O. Box 2187
3000 Texas Commerce Tower
quired.
600 Travis St.
Lubbock, Texas 79408
(806) 763-4617
Houston, Texas 77002
(7 13) 228-8500
Affinative Findings
District 2:
District 6:
The phrase "affirmative findings," as
Jim Bobo
utilized in this paper, refers to the finding
Robert Yzaguirre
409 North Test
by the trier of fact of the use or exhibition
Odessa, Texas 79761
821 Nolana
of a deadly weapon during the offense,
McAllen, Texas 78501
(915) 332-0676
which finding has certain effects on the
(512) 682-4308
ability of an inmate of the TDC to use his
District 3:
Douglas Tinker
accrued good conduct time. Article 42.18,
Section 8 @), V.A.C.C.P. (formerly ArEd Mason
622 S , Tancahua
12221 Merit Dr., Ste. 850
ticle 42.12, Section 3g, V.A.C.C.P.).
Corpus Christi, Texas 78403
Once again, attacks on the affirmative find(512) 882-4378
Dallas, Texas 75251
ings do not affect the validity of the con(214) 991-0200
viction but instead have an impact on the
District 7:
Jack Strickland
length of time a convicted person will
500 Main St., Ste. 201
Gerald Goldstein
spend incarcerated. Hence, habeas corpus
Fort
Worth,
Texas
76102
2900
Tower Life Bldg.
is an appropriate vehicle for testing the
(817)
338-1000
San
Antonio,
Texas 78205
validity of those affirmativefindings. In lh
(512)
226-1463
parte Brooks, 722 S.W.2d 140 (Tex. Cr.
District 4:
App. 1986), a published per curiam opinDistrict 8:
ion by the Court, they held that an affirFred R. "Buck" Files, Jr.
mative finding, in order to be validly
109 West Ferguson
Lynn Malone
made, must be separately entered in the
Tyler, Texas 75702
McDonald, Harmon, Malone and Canonico
judgment. The designation of the crime,
(214) 595-3573
P.O. Box 1672
for example "murder with a firearm" does
Waco, Texas 76109
not constitute such an affirmative finding.
(817) 754-73 17
The appropriate remedy for the erroneous

".
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App. 1986) and Ex pane Bracelet, 702
S.W.2d 194 (Tex. Cr. App. 1986).
The applicant is entitled to notice that an
affirmative finding willbesought. Erparte
Patterson, 740 S.W.2d 767 (Tex. Cr.
App. 1987). The case makes it clear that
the notice required need not be within the
indictment although the indictment is the
more appropriate place and it should probably be included. Exactly what constitutes
notice was not explored although the allegation of a deadly weapon per se would,
in the author's opinron, be sufficient.
Where the indictnlent alleged use of a
deadly weapon per se and the applicant is
found guilty "as charged in the indictment" the court may make the affirmative
finding. Exparte Castaneda, 697 S.W.2d
617 (Tex. Cr. App. 1985). See also Fann
v. State, 702 S.W.2d 602 (Tex. Cr. App.
1986). And where the jury finds guilt but
the punishment is tried to the court, the
trial court can make affirmative findings
after hearing the evidence, apparently
without regard to the wording of the finding of guilt. Ex parte Websfer, 69,266
(Tex. Cr. App. 1986).
Parties and affirmative findings present
special problems. In Travelstead ir State,
693 S.W.2d400 (Tex. Cr. App. 1985) the
Court held that affirmativefindings do not
apply to parties unless there is a finding
made by the trier of fact that the applicant
hirnself used or exhibited the deadly
weapon during the offense. Habeas relief
has been granted in this situation.
Affirmative findings must be made in the
judgment. They cannot be added to the
sentence or order revoking probation after
that probation is revoked. Expalye Shaw,
724 S.W.2d 75 (Tex. Cr. App. 1987). But
see Mercado v. State, 718 S.W.2d 291
(Tex. Cr. App. 1986) where thecourt held
that failure to object to the late making of
an affirmative finding is a waiver. There
the findings were added immediately after
sentencing and notlce of appeal being
given.
Affirmative findings may preclude other
avenues of relief to the applicant. In E.r
parte Austin, 724 S.W.2d 81 (Tex. Cr.
App. 1988) the Court held that one who
has been convicted of a "3g" offense or
one whose judgment contains an affirmative finding is not entitled to consideration
for shock probation.
Lastly, lookout for general verdicts after

an indictment alleging various methods of
the crime. InExparte Moore, 727 S.W.2d
578 (Tex. Cr. App. 1987). the indictment
charged murder in two paragraphs, one
alleging the use of a deadly weapon and
the other not. Both were submitted to the
jury. The jury was not asked to answer a
special issue relating to the use of the
weapon. They brought back a general verdict finding that the crime was committed
"as charged in the indictment." Due to the
facts surrounding the submission to the
jury this verdict will not support the addition of affirmative findings by the jury or
the court.
In a caseonly marginally involving the
subject area the Court held that the trial
court had no authority to require the probationer to serve from 60 to 120 days in
TDC as a condition of probation unless
there were affirmative findings made. In
Exparte Pena, 739 S.W.2d 50 (Tex. Cr.
App. 1987) there were. no such findings
made and thus the applicant was entitled
to relief.
Commutalio~~
of Sentet~ces
commutation of a death penalty to a life
term after reversal by the Supreme Court
or the Court of Criminal Appeals is proper. Ex parre May, 717 S.W.2d 84 (Tex.
Cr. App. 1986); Ex parte Guvnon, 730
S.W.2d 724 (Tex. Cr. App. 1987); Whan
v. State, 485 S.W.2d 275 (Tex. Cr. App.
1972), c e ~ idenied411
.
US. 909,93 S.Ct.
1906, 36 L.Ed.2d 394 (1973).
However, in Ex parte Spaulding, 687
S.W.2d 741 (Tex Cr. App. 1985) the
Court explained the commutation power of
the Governor. The executive may not commute a sentence that is void ab initio. In
that particular case there was a fine imposed upon an enhanced sentence, a procedure not then allowed under the law.
This made the sentence, at least as to the
fine, void ab initio. Therefore the Governor could not commute. Whan 1'. Stole,
supra, is fully discussed and distinguished.
Death Penal@ I s s ~ e s
A defendant in a capital murder case
cannot waive trial by jury. EI parte
McKinney, 688 S.W.2d 559 (Tex. Cr.
App. 1985). This is so even if the defendant is assured that there will he no death
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penalty assessed and goes to the court for
punishment. Exparte Bailey, 626 S.W.2d
741 (Tex. Cr. App. 1981). However, this
does not restrict the state's right to drop
the charge to murder and take a guilty plea.
Ex parte McClelland, 588 S.W.2d 957
(Tex. Cr. App. 1979).
Failure to object to the improper excusal
of a venireperson due to Witherspoorr error
waived the error for habeas corpus purposes. Exparte Banks, No. 69,302 (Tex.
Cr. App. 1984). But see Exparte Bravo,
702 S.W.2d 189 (Tex. Cr. App. 1986)
where the Court held that such a claim was
not barred where A d a m v. Texas, 448
US.38,100 S.Ct. 2521,65 L.Ed.2d 581
(1980) was not decided until after the applicant's appeal had been submitted.
A failure to give warnings pursuant to
Estelle v. Smith, 451 U S . 454, 101 S.Ct.
1866, 68 L.Ed.2d 359 (1981) prior to a
psychiatric examination states grounds for
habeas relief. Ex parte English, 642
S.W.2d 482 (Tex. Cr. App. 1982); fi
parte Dernouchette, 633 S.W.2d 879 (Tex.
Cr. App. 1982). In Chambers v. State, 688
S.W.2d 483 (Tex. Cr. App. 1984) the
Court held that Smith s. Estelle is retroactive and does not require an objection.
See also Ex parte Woods, No. 68,863
(Tex. Cr. App. 1988) where the Court held
that without a showing that the psychiatrist's auswers to hypothetical questions
were influenced by and derived from his
pretrial examination held in violation of
Estelle e Smith, supra, no relief will be
granted.
In Ex parte Hughes, 728 S.W.2d 372
(Tex. Cr. App. 1987) the Court held that
Adams v. T a a s error is coguizable on
habeas. The case of Wainwright e. Wilt,
105 S.Ct. 844 (1985) did not change
Adanzs. If a venireperson is excused for
12.31 reasons without a showing of substantial impairment of performance as a
juror, relief through habeas will be
granted.
Where the applicant had robbed and
killed two people, the failure of the jury
to agree to an answer to Special Issue
Number Two, there is no bar through collateral estoppel to trying the applicant for
the second capital murder. Ex pnrte
Padgett, 717 S.W.2d 55 (Tex. Cr. App.
1986).

Post Conviction Remedies

constitutional statute. Exparte Crisp, 661
S.W.2d 944 v e x . Cr. App. 1983); Ex
conri,~rrcdfmwrpage 22
patte Scott, 455 S.W.2d 244 (Tex. Cr.
App. 1970).
That the conviction was had under a genIn Gray v. Mississippi, 107 S.Ct. 2045
(1987) the Supreme Court held that harm- eral statute when the prosecution should
less error does not apply to Witherspoot~ have been bmught under a specific statute.
Exvane PriDble, 548 S.W.2d 54 (Tex. Cr.
error.
A ~ 1977).
~ .
That trial was had while the applicant
Additional Miscellaneous Issues
was dressed in jail clothing, over ohjection. Clark v. State. 545 S.W.2d 175 (Tex.
Nonmeritnrious
Cr. App. 1975).
That an interpreter was denied at trial.
That appointed counsel did not file a
waiver of the ten days to prepare for trial. ExpaneNanes, 558 S.W.2d 893 (Tex. Cr.
Erparte Reed, 610 S.W.2d 495 (Tea. Cr. App. 1977). See Ex pane G~rznlon,730
App. 1981); Ex pane Meadows, 418 S.W.2d724 (Tex. Cr. App. 1987) for an
explanation as to how interpreters should
S.W.2d 666 (Tex. Cr. App. 1967).
That a search was illegal. Ex parte be utilized at trial.
That a proper pretrial competency hearKirby, 492 S.W.2d 579 (Tex. Cr. App.
1973). Such issue also cannot be raised in ing was not held. Ex parte Ridley, 658
federal habeas. Stone v. Powell, 96 S.Ct. S.W.2d 177 (Tex. Cr. App. 1983); Ex
parte McKenzie, 582 S.W.2d 153 (Tex.
3037 (1976).
That a charge allowed a conviction upon Cr. App. 1979).
That the state intentionally suppressed
a theory not alleged within the indictment.
E ~ p a r t eColeman, 574 S.W.2d 165 (Tex. evidence favorable to the applicant. EA
parte Lewis, 587 S.W.2d 697 (Tex. Cr.
Cr. App. 1978).
That nnnishment as a habitual criminal App. 1979); Exparte Salinas, 660 S.W.2d
constit& cruel and unusual punishment. 97 (Tex. Cr. App. 1983).
That the judge entered a judgment nunc
Armendariz v. State, 529 S.W.2d 525
(Tex. Cr. App. 1975). See also Rummel pro tunc to add on as "court costs" the
v. Estelle, 587 F.2d 651 (5th Cir. 1978). cost to the county of having to retrieve apThat there is newly discovered or avail- plicant from another jurisdiction after he
able evidence, even if that evidence raises absconded the probation. E x p r f e Dickera question of innocence. The proper son. 702 S.W.2d 657 (Tex. Cr. App.
-.
remedy is for the applicant to seek a par- 1986).
That applicant was convicted of two ofdon for innocence. Ex pane Binder, 660
S.W.2d 103 (Tex. Cr. App. 1983); see fenses arising from a single transaction. &
also Whitmore v. Stare, 570 S.W.2d 889 parte Ellison, 699 S.W.2d218 (Tex. Cr.
App. 1985).
(Tex. Cr. App. 1978).
Where a trial judge bad taken into acThe Dallas County Magistrates Act has
been consistently upheld. Es parte count an offense as an unadjndicated ofHoward, 685 S.W.2d 672 (Tex. Cr. App. fensepursuant to V.T.C.A., Penal Code,
1985); Ex parte Stacey, 709 S.W.2d 185 Section 12.45 and the primary is not based
(Tex. Cr. App. 1986); Kelly v. State, 724 on a jurisdictional error, the trial court was
without authority to dismiss the primary
S.W.2d 42 (Tex. Cr. App. 1987).
That a conviction was obtained in viola- and try the applicant on the unadjudicated
tion of the carving doctrine. The death of offense. It is intimated that the result might
the doctrine is fully retroactive. Exparfe be different had the primary been based on
Clay, 675 S.W.2d 765 (Tex, Cr. App. an error of jurisdiction. Ex parfe Smith,
1984); Exparte McWilliatns, 634 S.W.2d 690 S.W.2d 601 (Tex. Cr. App. 1985).
See and compare Ex park Chiselm, 623
815 (Tex. Cr. App. 1982).
S.W.2d 354 (Tex. Cr. App. 1981).
Where applicant's motion to suppress
was not considered on appeal by the Court
Meritorious Issues
of Appeals because applicant had signed
That the conviction was had under an un- a plea bargain and judicial confession, a

correct ruling at the time of the Court of
Appeals' action, applicant was entitled to
an out-of-time appeal. Exparte Grant, 687
S.W.2d 6 (Tex. Cr. App. 1985).
Where the trial court required the probationer to serve from 60 to 120 days in
TDC as a condition of probation, something allowed only where an affirmative
finding of use or exhibition of a deadly
weapon is made, relief was granted. Ex
parte Pena, 739 S.W.2d 50 (Tex. Cr.
App. 1987).

Summation
As you can see, habeas corpus in Texas
pursuant to Article 11.07, Section 2, et
seq., supra, has been heavily litigated. AS
long as the prison system is bursting at its
seams the statute will continue to he heavily utilized and, for every year's worth of
writs filed in the Court of Criminal Appeals thereis a small percentage that plow
new ground, opening whole new areas of
post trial litigation, or simply gaining relief
for one uniquely situated individual.
Every case ever decided under the
statute has not been mentioned herein. Indeed, it is likely that whole areas of the law
and some very important case law have
been omitted. But with the information
presented here, yon should be able to survive your trip through the area.
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View from the Bench
Indigent Representation
by Judge Lnrry Gist

Many years ago, a defendant appeared
for arraignment and told the j;ige the
name of his attorney. The judge, seeing the
lawyer in the courtroom, called him up lo
the bench to verify representation. The
lawyer did not recognize the defendant and
asked him if he had come to his office and
p ~ i da fee, and the defendant replied that
he had in fact paid the lawyer $50 several
months before, In grand style, the attorney
then told the defendant to come with him
so he could give him a full $50 worth of
legal representation.
So many issues crop up in indigent representation situations. Quite often, the
main concern is whose indieence is at
issue-the defendant's or the?awyerss.
In recent years, the Legislature has
passed several expanded statutes dealing
with indigence. But a careful examination
of those laws often generates more questions than answers.
Art. 26.04 C.C.P. requires legal representation of defendants charged with a
felony or jailable misdemeanor when the
Court EITHER finds the defendant indigent OR when the interest of justice requires representation. The statute apparently authorizes the appointment of counsel
for someone not indigent when the Court
finds doing so is required "in the interest
of justice. " Once appointed, the attorney
has the responsibility to stay in the case
until it is finally over, including appeals,
unless relieved by the Coiut.
In determining if a defendant is indigent,
the Court must consider his ineome and its
source; property owned; outstanding obligations; necessary expenses; number and
ages of dependents; spousal income; and
ability to post bail. However, appointed
counsel cannot be denied solely because
bail could be or was posted. Very little
authority exists to further describe when
a Court can properly find a defendant not
indigent. The Court is alloyed to examine

only the assets and income of the defendant personally, and is prohib~tedfrom
considering the wealth of other friends or
relatives, Rosales s. State, 748 S.W.2d
451 (Tex.Crim.App. 1987), who often
come up with the money to post bond but
who refuse to pay for legal representation.
The Court also cannot order payment for
wmk performed by counsel prior to the actual appointment. Gray v. Commissioners,
744 S.W.2d 604 (Tex.Crim.App. 1988).
Before the question of indigence can
even be considered by the Court, Art.
26.04 requires that the defendant complete
a questionnaire concerning his financial
resources; respond under oath to an examination of his fmances by the judge; or
do hoth. The law also requires that the
defendant execute a sworn affidavit in the
language contained in the statute.
All of us know that a fmancial picture
can change, and thus the law requires that
when there is a material change in circumstances, the defendant, his counsel or the
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prosecutor may move for reconsideration.
This can place appointed attorneys in a
legal and ethical dilemma when they learn
through their representation that the defendant does have resources to pay for retained counsel.
Many indigent defendants express dissatisfaction with their appointed lawyer or
want to file motions or other things either
without their lawyer's knowledge or
against his advice. The Court's duty is only
to appoint counsel who bas sufficient ability and experience to fairly represent the
defendant and protect his rights. Caraway
v. State, 417 S.W.2d 159 (Tex.Crim.App.
1967). The Court has no duty to provide
a lawyer who is acceptable to the defendant. Malcon~v. State, 628 S.W.2d 790
(Tex.Crim.App. 1982). The Defendant is
also clearly not entitled to hybrid representation, Rougenu v. Stare, 738 S.W.2d 651
(Tex.Crim.App. 1987), and hecannot manipulate his right to counsel to obstruct the
orderly administration of the case. Hubbard v. State, 739 S.W.2d 341 (Tex.Crim.
App. 1987).
The topic of compensation for appointed
attorneys has been and will continue to be
a matter for considerable debate. Art.
26.05 C.C.P. requires that an appointed
attorney SHALL be reimbursed for reasonable expenses incurred for investigation
and expert witness, but only when incurred
WITH PRIOR COURT APPROVAL. The
previously imposed statutory limit of $500
has been eliminated. The Court is also required to pay a reasonable legal fee to the
appointed attorney based on the time and
labor required, the complexity of the case,
and the experience and ability of the lawyer. The attorney is entitled by statute to
be paid for time spent in court making an
appearance on behalf of the defendant,
time spent in trial, and time spent in
evidentiary heartngs. An award must also
be paid for reasonable and necessary time

spent out of court on the case, supported
by any documentation required by the
Court, as well as time spent preparing an
appellatebrief to the Court of Appeals, the
Court of Criminal Appeals, or both.
In each county, the District and County
Court At Law Judges are required to adopt
a fee schedule. The schedule must include
afixed rate, minimum and maximum hourly and daily rates, and provide a form for
reporting the types of services performed.
No payment shall be made until this form
is submitted to and approved by the Court.
Every day, Courts encounter those who
are "marginally" mdigent. To address that
situation, the statute now provides that if
a Court determines that a defendent has
some resources to enable him to offset the
cost of representation in whole or in part,
the Court SHALL order the defendant to
pay that amount to the appointed attorney.
Funds paid by the county for appointed
representation can be ordered repaid as a
condition of probation (Art. 42.12, Sec.
6[a][lll, C.C.P.) or as a condition of
parole (Art. 42.18, Sec. 8[g][l], C.C.P.).
Provisions are also made in Art. 26.055
for payment by the State to certain counties in which TDC facilities are located
when appointments for prisoners are required. A similar provision is contained in
Art. 26.056 for a county in which a state
training school for children is situated.
Finally, Art. 26.056 authorizes a county
to rccovcr appointed wunscl costs from the
narents of iuvcnilcs certified IIJ stand trill
i s adults under Sec. 54.02 of the Family
Code.
Because this is such a diverse state, a
number of unique appointment systems are
in operation throughout Texas. In one
county, every member of the Bar recewes
criminal appointments in rotation. When
reached, an individual lawyer can "buy"
his way out by paying a specific amount
to the Bar Assocration. Those accepting
appointments can then make a claim to the
Bar Association which, if approved, can
be used to supplement the award made by
the Court. In another county, lawyers are
permitted to "hire" someone else to take
their place as appointed counsel.
Many Courts appoint only those willing
to provide indigent representation, and in
at least one county, appointments are given
only to those lawyers who meet minimum
qualifications including continuing legal

education in criminal law. Other Courts
appoint only those lawyers who "show
up" each morning solicitiig cases. It is a
documented fact that some lawyers either
substantially supplement their income or
make their mtal living off of Court appointments. And like everything else, some are
very good and some are outright terrible.
Somejudges contract with a small number of lawyers to handle all cases-sort of
an unofficial public defender system. Other
counties have obtained legislation to
specifically authorize public defender offices. See Art. 26.041 (Harris County),
Art. 26.042 (Tarrant County), Art. 26.043
(Wichita County), Art. 26.044 (County
with 4 County Courts and 4 District
Courts), Art. 26.045 (33rd Judicial District), Art. 26.045 (Colorado County), and
Art. 26.046 (Webb County).
Appointed counsel are held to the same
standard as those retained privately. In
determining if a defendant received reasonably effective assistance, Appellate courts
examine the "totality" of the representation and not isolated acts or omissions.
And ineffectiveness is not to be judged by
hindsighted comparisons with how other
counsel might have tried the case. Boles
v. State, 598 S.W.2d 274 (Tex.Crim.App.
1980). To be entitled to reversal because
of ineffective representation, the Defendant is required to prove that a different
result would have probably occurred if he
had had other counsel. Moore 11. SSinte, 700
S.W.2d 193 (Tex.Crim.App. 1985).
A number of unsolved problems continue to face counsel and the Courts that
should receive immediate attention from
the Legislature. Many attorneys, for instance, have their malpractice rates substantially increased because of often frivoious allegations made against them by
clients forced upon them by the very system itself. In many areas, indigents are filing both State and Federal suits against
their appointed representatives, or addressing complaints to the State Bar Grievance
Committee.
Thus, the appointed lawyer often is required to defend himself in civil litigation
or to protect his law license, while at the
same time paying substantially increased
insurance costs. County and D~strictAttorneys and the Attorney General are not
authorized to defend such snits, and present state law nukes no provision for reim-

bursement of these added costs, even when
the allegations are totally false and frivolous.
Inmates sitting in jails or prisons often
have nothing to do other than stay in the
"writ room" and make attacks upon
various aspects of the criminal justice
system. More and more frequently, the
only available avenue of escape is to turn
on their appointed legal representative.
Counsel are often forced to pay at least as
much attention to their own behind as to
the legal issues confronting the indigent
defendant. That's an unhealthy situation
that deserves immediate attention.
I remember one local attorney who
devoted many years of his life and a
substantial amount of his own money while
appointed to represent a capital murder
defendant. After several unsuccessful trips
to the United States Supreme Court, and
with execution at hand, the Defendant
turned on his counsel and in a sworn prose
writ application, criticized and condemned
all of his lawyer's efforts. It is that kind
of practical peril that is making it so hard
for Courts to find competent counsel to
handle difficult and complicated prosecutions.
Our courts and our Bar owe a great debt
of gratitude to the men and women who
competently handle indigent representation. It is true that each lawyer has an
obligation to provide a certain amount of
free or reduced rate representation, but
most lawyers do that every day in the
operation of their practice. It is not only
criminal representation that counts in the
discharge of this professional duty.
So when the call comes from the Court
to defend an indigent defendant, that
lawyer deserves not only a reasonable fee
but also a reasonable degree of respect for
making our system work properly. This is
especially true when you remember that
County Commissioners routinely pay the
fill going rate for work done for the county
by contractors, craftsmen and even by
other professionals such as accountants and
architects. In fact, Commissroners pay full
fare for fees charged by lawyers when doing civil work for the county.
Hopefully, the Courts and Legislature
will continue to take a hard look at indigent
criminal representation and give attention
to the need for many improvements.
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White Collar Defense
The Money Laundering Act of 1986:
New Frontier in the Enforcement of Financial Crimes
by Charlie Blau

I. PURPOSE.
The purpose ofthis article is to Bequaint
the practicing lawyer with the Money
Laumlering Control Act oF1986. The article will briefly discuss the issue of
money-laundering as background fox the
Act and the reasons why the laws were
passed by Congress, The article will analyze the money-lanndering statute1 and
indicate how the law should work. A companion statute, dealing with the receipt of
proceeds of a criminal transacti~u,~
will
also he discussed. This statute has caused
great concern in the defense bar aver its
potential enforcement by the Justice Department. Every criminal defense attorney,
indeed any attorney or client who may
receive fees which may be the pro&& of
a criminal act, should have a working
knowledge of this statute. The article will
discuss in closing the Justice Department
implementation of these new statutes.

two thirds of the $5-$15 billion is moved
an hehalf of foreign drug traffickers and

one third of theillegal dtng money moves
overseas in the form of cnrrency, with
much of the remainder being wired abroad
after deposit in the United States banking
system.' Most of the illegal money that
moves offshore gom to or passes through
offshore banking centers, namely Panama,
Bahamas, Turks and Caicos, and the Netherlands Antilles in this Hemisphere; Hong
Kong, Jersey Islands, Liechtenstein, and
Duhai in other parts of the world.=
Money-laundering is the process of
changing criminal money into clean
money. It involves the hiding of themoney
"paper trail" that connects i n m e o r currency with the criminal in order for that
Charles W. Blau was born in New Al- person to evade taxation, avoid investigabany, Indiana in 1944. He attpded In- tion and prosemtion, andlor obviate any
diana University @.A. I=). Charfie potential forfeiture of illegally derived
attended the University qflouisville Law funds. To use the wards of Michele SmSchool (J.D. 1972) and Georgetown Uni- dona, a convicted money launderer,
versity fLL.M. in T ' t i o n 1987). Charlie "Lannderingmoney is to switch the black
w a n assistantprosecutor in Indianafor money, or dirty money
[to] olean
four yeurs. Charlie was an Assistant money"
.6 The ability to launder
United States Artorneyfbr three yam, r u ~ money is central to the fiwncid mccess
a joinf U.S. Justice Department-li.ewu~y of any criminal organization. It serves to
Departmenf money laundering projecl in enhanee and expand the substantial profsouth Flprida for three pars (Operation itability of crime.
Greenback), was Chiefof the U.S. Justice
There are many ways to launder money.
Department's Narcotics and Dangerous Generally the key to successful moneyDrug Seclion fbr one year, andservetifor laundering $ to shrink the volume of the
two years as Deputy Associate Attorney money, by changing its fonn, and to conGeneral and one year as Associate Depu- ceal the true ownership of the currency.
ty Aflorney General in %heUS. DepartThere are some frequently used methods
ment ofJnstice. Charlie is a member ofrhe to accomplish the task of turning dlrty
Indiana, Florida and Texas Ram, Churlie money into clean money. First, exchangis currently a partner at Davis, Meadows, ing small currency for large currency is the
Owens, Collier & Zuch~yand speciaiizes simplest form of money-laundering. All
in white collar crime and criminal far that is done in this prows is exchanging
matters.
mall currency denominatlom, usually tens

..

11. BACKGROUND.

The President's Commission on Organized Crime held hearings on criminal
money-laundering in 1984. The Commission found that the illicit monetary bnsioess
is enormous. While there is no direct
method of determining how much money
i&being orimially laundered, the Commission heard testimony that approximate
ly $5-$15 billion ofthe $50-$70 billion in
dtug monies earned yearly in the United
States was probably being moved into international financial channels each year.3
The Commission estimates that about
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and twenties, for $100 bills. A more common form of laundering involves exchanging cash at a financial institution for
cashiers checks. This method is favored for
a number of reasons. The volume of money is reduced to one or more checks, which
can be in any name and can be readily
negotiated. Liquidity and security are paramount interests in criminal money-laundering and are easily met by the use of
cashier's checks. Another favored method
of money-laundering involves setting up
and using dummy accounts in a domestic
bank and wire transferring large amounts
of money abroad out of those accounts.
The last general technique used commonly in money-laundering involves the physical movement of money out of the country, usually by private aircraft, to an offshore bank secrecy jurisdiction.
Once the money is out of the country,
it is placed in an off-shore account and
usually comes back to the owner as proceeds of a "clean" loan or finders fee with
significant tax benefits.
When illicit criminal money finds its
way out of the United States, the moneylaundering process becomes nearly impossible to deal with. A few nations of the
world have created a legal climate which
is optimal for laundering "dirty" money.
United States investigative agencies have
been unable to penetrate these currency
havens and all criminal enterprises use
these countries to protect their identity and
investment.' Because of the foreign secrecy requirements, criminal elements can
loan themselves "clean money" from
companies they have set up abroad with
security that federal or state investigations
will never determine the true source or
ownership of the money. As the President's Commission on Organized Crime
reported, "The degree of sophistication
and complexity in a laundering scheme is
virtually infinite, and is limited by the
creative imagination and expertise of the
criminal entrepreneurs who devise such
scheme^."^
Prior to the Money Laundering Act of
1986, the only means to measure, defeat,
and punish money-laundering was the federal Bank Secrecy Act9, which has four
basic tools. These include: (1) a paper trail
of bank records that must be maintained
up to five years; (2) a Currency Transaction Report (CTR) that must be filed by
banks and other financial institutions

whenever a currency transaction is more
than $10,000 (31 U.S.C. § 5313). CTR's
are filed with the IRS; (3) a Currency or
Monetary Instruments Transaction Report
(CMIR) whenever currency or monetary
instruments of more than $10,000 are
taken into or out of the United States (31
U.S.C. 5316). CMIR's are filed with the
Customs Service; and (4) a Foreign Bank
Account Report (FBAR) required whenever a person has an account in a foreign
bank of more than $10,000 in value (31
U.S.C. @ 5314). The use of limited
criminal penalties, civil penalties, and
forfeiture provisions of the Bank Secrecy
Act, prior to 1986, were viewed as inadequate to get at the root of the money laundering problem for the following reasons.
The Bank Secrecy Act targets the wrong
people. The criminal offenses prohibited
by the Act are generally the failure to file
or the false filing ofa required government
report. The principal targets of the Act
therefore are domestic financial institutions
and officers responsible for filing the
reports. The criminal offender, who falsified the information given to a financial institution or worked out a deal with an
employee of the financial institution not to
file the report, hadno statutory duty to fde
any report1@
and, therefore, did not easily
fit the intent of the statute as to direct
culpability." Prosecution of money-laun-

dering under the Bank Secrecy Act is difficult and prosecutors developed theories
which stretched the credibility of the
government to the limit.12 The non-filing
or false filing of reports were the only
criminal events under the Bank Secrecy
Act and did not reach the heart of moneylaundering as a crime. The criminal due
process scienter requirement that th&
defendant had to have knowledge about the
Bank Secrecy Act reporting requirements
before (s)he had any duties to report under
the Act has always proved to be a contentions and difficult issue in these cases."
Banks with primary Bank Secrecy Act
responsibilities have been reluctant to
report customer transaction activity. Additionally, bank compliance audits and internal bank procedures needed to comply
with proper reporting under the Bank
Secrecy Act have been slow in developing. Internal audit control and personnel
training eoncerning the Act vary with the
sophistication of the bank. As a result, the
Bank Secrecy Act financial data base furnished to law enforcement from 1970-82
was of little value. However, recent intensified federal law enforcement efforts and
concerted financial institution attention to
the Bank Secrecy Act reporting problem
over the past two years has resulted in a
vastly improved data base. As an example of this effort, Currency Transaction
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Reporting has drastically improved in the
last two years."
The IRS was originally slow to devote
resources to criminal financial investigations which were not tax-related15, and
Treasury's internal and statutory rules16
complicate and slow active sharing of
financial data with other law enforcement
agencies.I7
Money launderers constantly change
methods of operation to avoid the Bank
Secrecy Act, particularly in view of
enhanced enforcement by Government
agencies. As an example, the large drug
money-laundering operations of the early
1980'sIs have shifted to smaller operations
which structure monetary transactions to
avoid the currency reporting requirements.19 The case law which developed in
1985-86 made it virhlally impossible to
use the Bank Secrecy Act to deal with individuals who structured transactions to
avoid filing required reports.z0 Congress
remedied the structuring problem in 1986
by passing 31 U.S.C. 5 5324 which creates
a criminal offense when a defendant intentionally structures a transaction to avoid filing currency reports.
All of these reasons combined to convince Congress tbat a new criminal offense
was needed to deal with money-laundering
and additional changes were necessary in
the Bank Secrecy Act. This resulted in the
Money Laundering Act of 1986.*l
111. THE NEW MONEY
LAUNDERING STATUTE18 U.S.C. 0 1956.

A. Organization of Statute.
This law is designed to specifically address money-laundering as an offense and
is divided into sections which deal with
domestic and international money-laundering problems. There are six independent
culpability theories in the Act.
The laundering of monetary instruments
is divided into subsections 1956(a) and (b).
Subsection 1956(a) is further divided into
subsection (a)(l) [domestic financial transactions) and subsection (a)(2) (the international transportation of monetary instruments or funds). Subsection 1956@)
provides a civil penalty for violations of
the Act and subsection 1956(c) defmes the
terms necessary to understand the Act.
Subsections 1956(d), (e), and (f) address

the effects of other statutes, agency investigative responsibilities and extraterritorial jurisdiction.

B. Domestic Money Laundering.
Turning to an analysis of the Act, Title
18, U.S.C. 5 1956(a)(1) deals with three
separate criminal theories of domestic
money-laundering. The first theory involves conducting a financial transaction,lz
knowing that the property represents the
proceeds of some form of unlawful activity and the transaction in fact involves "a
specified unlawful activitywz3with the
defendant having the intent to promote a
"specified unlawful activity.""The Government is not required to prove that an
accused intended to violate a specific
statute but only that helshe intended to promote or facilitate a general activity which
helshe knew to be illegal.
This theory might be used in dealing
with a professional money launderer,
banker, or attorney who knew, for example, that he was dealing with some form
of illegal monies in a transaction which involved proceeds of one of the "specified
unlawful activities" and conducted the
transaction with the intent to promote the
"specified unlawful activity." The intent
element here would require a specific intent to promote the activity, such as being
ordered by a drug dealer to purchase a boat
with funds from any criminal activity to
further a drug smuggling venture.
The second theory involves a person
who conducts a financial transaction,
knowing that the property represents the
proceeds of some form of unlawful activity, that the transaction in fact involves
"specified unlawful activity" proceeds and
tbat the transactions are designed to conceal the ownership, nature, location,
source or control of the illegal proceeds of
one of fhe "specified unlawful activitie~."~s
This part of the statuteconcerns concealing the ownership, eontrol, etc., of criminal monies by a third party. Here our
potential defendant might try to conceal the
ownership, nature, location, source, or the
control of illegal proceeds of one of the
specified unlawful activities. A typical
situation would he an attorney knowingly
trying to conceal criminal proceeds
through the use of his trust account and
then conducted a financial trensaction in
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a financial instihltion. Writing a trust account check and negotiating the same,
which was designed to conceal drug proceeds with knowledge that the money
represented some form of unlawful activity
would be sufficient for criminal investigation.
The third domestic money-laundering
offense involves an individual who would
conduct a financial transaction knowing
tbat property represents proceeds of some
form of unlawfui activity and that the transaction in fact involves "specified unlawful
activity" proceeds that are designed to
avoid FederaVState monetary reporting requirements.z6
This offense would involve a person
conducting a monetary transaction with a
financial institution knowing that the
money was from some Uegal source which
was in fact from one of the "specified
unlawful activities" and doing an act to
avoid Federal or State monetary reporting
requirements.27 A close look at all three
offenses reveals that the first three
elements of these offenses are identical,
with the final element changing in each
crime."

C. Knowledge or Scienter Required
to Commit the Offense.
Knowledge on the part of the potential
defendant in each offense is general knowledge that the money or property represents
the proceeds of some form of unlawful activity. In discussing the knowing standard,
the Senate Judiciary Committee Report indicates that the knowledge requirement
would embody a standard of "willful
blindness."
The knowing scienter requirements are
intended to be construed, like existing
knowing scienter requirements, to include instances of ''willful blindness."
See, United Stnres v. Jewel, 532 F.2d
697 (9th Cir.) cert. denied, 426 U.S.
951 (1976). Thus, acurrency exchanger
who participates in a transaction with
a known drug dealer involving hundreds of thousands of dollars in cash
and accepts a commission for above the
market rate, could not escape conviction simply by claiming that he did not
know for sure that the currency involved in the transaction was derived
from crime. On the other hand, an auto-

mobile car dealer who sells a car at
market rates to a person whom he merely suspects of involvement with crime,
cannot be convicted of this offense in
the absence of a showing that he knew
something more than the transaction or
the circumstances surrounding it. Similarly, the "intent to facilitate" language of the section is intended to encompass situations like those prosecuted
under the aiding and abetting statute in
which a defendant knowingly furnishes
substantial assistance to a person whom
he or she is aware will use that assistance to commit a crime. See, e.g.,
Backutit ,r United States, 112 F.2d 635
(4th Cir.) 1940. S. Rep. No. 433,99th
Cong., 2d Sess., 9-10 (1986).

(B)(i) and (ii) where there is no intent to
promote requirement.

D. International Money Laundering.

The international parts of Title 18
U.S.C. 8 1956 tract the domestic violations
with an additional element of transportation, or attempted transportation of monetary instruments into or out of the countrySz9
Section 1956(a)O(A) requires a transportation of monetary instruments or funds
from a place into the United States to or
through a place outside of the United States
with the intent to promote the carrying on
of a "specified unlawful activity." This
subsection could be used when a courier
is transporting money out of or into the
The House Judiciary Committee also country to promote a drug transaction. Any
commented on the "knowledge" standard. illicit international transportation of criminally derived profits from the list of
A person who engages in a financial "specified unlawful activities" will be
transaction using the proceeds of a targeted by this section.
designated offense would violate this
Section 1956(a)(Z)(B) has two separate
section if such person knew that the sub- criminal culpability theories. Both have
ject of the transaction were the proceeds two common elements. First, the defenof any crime. The Subcommittee is dant would have to transport monetary inaware that every person who does busi- struments into or out of the country. The
ness with a drug trafficker,or any other next element is knowing that the monetary
criminal, does so at some substantial instruments or funds involved in the transrisk if that person knows that they are portation represent the proceeds of some
being paid with the proceeds of a crime form of unlawful activity.'@
and then use that money in a financial
Finally, the defendant must know that
transaction. H.R. Rep. No. 855, 99th the transaction was designed in whole or
Cong., 2d Sess., 13 (1986).
in part to one of the following:
The House Committee also noted that
"knowledge" did not encompass "should
have known," "might have known," or
''a reasonable person would haveknown."
While the first domestic money laundering offense adds the element that there
must be an intent to promote a "specified
unlawful activity," it should not be confused with the general knowledge that the
Government would be required to prove
in the case. A person may be convicted
under section 1956(a)(l) if he knew that
money was from an illegal source and conducted a transaction with the intent to promote any specified unlawful activity, even
if he did not specially know that the money
involved in the transaction was drug money as long as the Govermlent was able to
prove the specific criminal source of the
money. Only the general knowledge element is necessary in section 1956(a)(1)

(i) to conceal or disguise the nature, the
location, the source, theownershio. or
the control of the process of a " s k i fied unlawful activity" or
(ii) to avoid a transaction reporting r e
auirement under State or Federal law.
These two theories would be used in a
situation where a money launderer would
transport currency, knowing that the currency was from some criminal activity, and
designing the transportation of the money
to conceal, etc., the nature of the proceeds
of the specified criminal activity or to
avoid the Title 31 currency transactions requirements. A person who now uses a m s t
account to move money out of the country or who gives directions to a financial
institution to wire transfer money out of
the country with knowledge of the criminal

nature of the money and doing the same
to conceal the ownership, etc., or to avoid
currency reporting would be a potential
target for criminal investigation.
Section 1956(c)(5) defines the term
"monetary instruments" to include coin or
currency of the United States or of any
other country, traveller's checks, personal
checks, bank checks, money orders, investment securities in such form that title
thereto passes upon delivery, and negotiable instruments in bearer form or otherwise in such form that title thereto passes
upon delivery.
The Senate Judiciary Committee added
the following comment on "monetary instruments."
The definition would include cashier's
checks. The phrase "coin or currency"
is also intended to include gold or other
precious metal coins, which are not the
legal tender of a country but which do
not normally circulate as such, or
whose value is determined by the worth
of their metallic content rather than by
the operation or normal currency exchange markets. "Monetary instruments" are a subset of the term "property" as used in Section (a), a term that
is intended to he construed liberally to
encompass any form of tangible or intangible assets. S. Rep. No. 433, 99th
Cong., 2d Sess. 13 (1986).
IV. Receiving Proceeds of a
Crime-18 U.S.C. g 1957.
A Federal law has been nassed bv Congress in 1986 to make rec;iving p&ceeds
of a criminal activity a crime. Title 18
U.S.C. 8 1957 deals with knowingly
receiving proceeds from an unlawful c r h inal transaction comnrised of derived funds
from a specified ukawful activity over
$10,000 involving a financial transaction.

A. Elements of Offense.
The elements of a section 1957 violation
are as follows:
a. The defendant must knowingly
engage in a monetary t r a n s a c t i o ~in
~~
criminally derived property.
b. There must be a monetary transaction involved which normally would
require the movement of funds, by or
through, or to a financial institution.
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c. The value of the criminally derived
funds involved must be over $10,000.
d. Finally, the Government would have
to prove that the criminally derived property had, as its origins, one of the "specified unlawful activities" as defined in the
statute.32 This requirement should not be
confused with the general knowledge requirement. This element would require
proof of the actual source of the money,
e.g., drug money, involved in the transaction but is not aknowledge requirement on
the part of the defendant. Most of the time,
if the defendant has knowledge that the
money is from a criminal source, the
source will be clear. On the other hand,
if the defendant is a professional attorney,
he may know that thc money hc is reccivine is from n criminal sourcc. but not know
actual criminal activity idvolved. Here,
the Government would be required to
prove beyond a reasonable doubt that the
defendant received the proceeds knowing
it was from a cdminal activity, and secondly that the source of the money was from
a "specified criminal activity," such as
drug trafficking.
This is the first time that there is criminal
liability attaching to the receipt of any
criminally derived property involving
monetary transactions. The general knowledge requirement, as previously stated, is
that the defendant must know that the
monies involved are derived from some
form of criminal activity. It would not be
necessary to show that the funds were
derived from any specific crime, or that
the crime from which the funds came was
a felony or a misdemeanor.
The statute does not require that the
funds be used for any addit~onalcriminal
purpose, only that the receiver know that
they are from an unlawful activity. Thus,
the purchase by an individual or corporation of personal chattel, real estate, or
other property, knowing that the proceeds
of such violation were from a criminal activity could constitute a violation under this
statute.

ciation has passed a resolution to change
the statutes4 inferring that this statute
would interfere with: (I) attorney-client
confidentialities; (2) the right of a defendant to obtain counsel of his choice; and
(3) presents the Government with an opportunity to abuse the criminal justice
proms.
The Government's response to these
concerns has been (1) the attorney-client
relationship is not interfered with and the
source of attorney fees, as well as the
amount of such fees are not considered by
courts to be protected informati0n3~(2) the
law would not affect the client's ability to
choose a lawyer because the lawyer obviously would not elicit information from
thc clicnt as to the criminal source of his
kc. If the clicnt divulecs the information.
the attorney would not be precluded from
representing the client, but could not,
however, knowingly accept the criminal
money as a fee. The Government's position, which was adopted in the final version of this Act, was that lawyers as a profession should not be exempted from
knowingly receiving criminal proceeds,
even if they are fees. The Government
generally admits that the third major
defense argument is correct in that this
statute is broad and does require consistent and fair guidelines for prosecution. In
part, to assure itself that the statute is being used consistently, the Department of
Justice is requiring approval in the Criminal Division, prior to any grand jury investigation being started or indictment
returned involving an att~rney.~'The
Department has also transmitted guidelines
to the United States Attorneys which require corroborating evidence of the offense
under Title 18 U.S.C. $ 1957 prior to
opening an investigation. All of these safeguards are in place to assure that when the
statute is used, there is sufficient evidence
to support the allegation that the attorney
knew that he was receiving the proceeds
of a criminal activity when he took the
money.

B. Other Section 1957 Issues.

C. The Repentant Defendant
Problem.

theu

-

The key prosecution problem in dealing
with the section 1957 statute, as with any
A potential problem in the use of Title
new criminal statute is determining how it 18 U.S.C. 5 1957 statute involves the case
should he applied. The defense bar com- of a repentant defendant, usually a drug
plained bitterly in the House Judiciary dealer, who has been convicted of some
CommitteeJ3and the American Bar Asso- serious offense and then wants to make a
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deal with the Government. The agreement
involves information that the defendant
told his attorney about the source of the income paid to the attorney being from a
criminal source when it was paid. The
defendant further offers to testify to that
fact, if, of course, theGovernment is willing to make the defendant's cooperation
known to the court in a reduction of sentence. Here, the Justice Department has
issued guidelines which would prohibit the
bringing of such a case beforea grandjury,
absent some other form of corroborating
evidence to support actual knowledge that
the money was from a criminal source.
Knowledge here, as with any criminal element of the offense, requires proof beyond
a reasonable doubt. An unsubstantiated
defendant statement would not he enough
to meet this burden.
The defense attorneys argument that they
are being singled out as a class as potential criminal targets appears to be unwarranted at the moment.37 No reported cases
have been found where an attorney was
successfully prosecuted using 18 U.S.C.
$ 1957. Congress considered excluding attorneys as a class from the coverage of the
statute,38but apparently thought better of
it when the Bill was finally passed. The
Justice Department successfully persuaded
Congress that to exclude attorneys from the
force of the law, as suggested by the American Bar Association, would have far
reaching policy implications, creating a
class of professionals who could knowingly receive criminal proceeds wlthout criminal sanctions while applying such sanctions to all other United States citizens. The
government argued that creating such a
criminally insulated class would place attorneys above the law and could weaken
public confidence in the bar.
The additional argument made by the
bar3' is that not knowing the nature of the
fee impedes the attorney from adequately
defending his client. The government
pointed out that ethical considerations
aside, knowing that the source of fees is
derived from criminal activity is generally not the type of information that good
defenses are made of. Finally, the Justice
Department showed Congress there have
been a line of developing cases where attorneys have abused their offices, by using
their trust accounts to launder money or
to actually conceal criminal activitie~.'~
Traditionally, receiving proceeds from

a bankrobbery or receiving stolen vehicles years imprisonment andlor a fine of States citizen, the conduct occurred in part
or property as a fee has never been accept- $250,000, or not more than twice the in the United States, and (2) the transacable under our Federal system and the amount of the criminally derived proper- tion or series of transactions involved funds
question must be asked as to whether ty involved in the transaction. There is no or monetary instruments of a value exceedknowingly receiving criminal proceeds of corresponding civil penalty provisions ing $10,000. The Senate Judiciary Comother types of crime should be treated any under $ 1957. It is interesting to note that mittee made the following comment on
differently. Using a balancing test of pm- the money-laundering statute criminal subsection 1956(f):
tecting the rights of defendants to counsel penalties are conjunctive, i.e., imprisonSection 1956(f) is intended to clarify the
and the protection of the general popula- ment and a fine, while $1957 may be conjurisdiction of United States courts over
tion from members of any special interest junctive or may not, i.e., imprisonment
extraterritorial acts that could be.congroups who abuse their professional status andlor a fine.
stmed to fall within the scope of secby knowingly receiving criminal proceeds,
tion 1956. It is not the Committee's
should be done on a case by case basis. The E. Extraterritorial Jurisdiction.
intention to impose a duty on foreign
courts clearly have the power to protect
citizens operating wholly outside of the
Finally, there is a new twist to the jurisany attorney against perceived GovernUnited States to become aware of
ment misconduct. The public is protected, dictional reach of both the money-launderUnited States laws. Section (f) avoids
on the other hand, by aggressively prose- ing statute and the statute on receiving
this by limiting extraterritorialjurisdiccuting those individuals who knowingly criminal pr0eeeds.4~Jurisdiction not only
tion over the offense to situations in
receive criminal proceeds. The present takes place in the United States, or in the
which the interests of the United States
public policy to include attorneys within special maritime or territorial jurisdiction
are involved, either because the defenthe preview of this statute shouId be con- of the United States but, for the first time,
dant is a United States citizen or hestantly reviewed for governmental abuse. can take place abroad, if the defendant is
cause the transaction occurred in whole
The potential for prosecutorial misconduct a United States citizen, or if one of the acts
or in part in the United States. An exis great because of the very broad struc- took place in the United States involving
ample of the latter is a situation in which
a foreign nati~nal.~'It
appears that $ 1957
ture of this statute.
a person transfers by wire the proceeds
has a broader extraterritorial basis than §
of a drug transaction from a bank in the
1956 due to the limiting jurisdictional lanD. Penalties-18 U.S.C. $5 1956 and
United States to a bank in a foreign
guage found in subsection 1956(Q. Snbsec1957.
country, another example is a situation
tion 1956(f) sets two conditions for extrain which a person telephones instrucThe penalty for a violation of the money- territorial violations. These are: (1) the
tions from the United States to one
laundering statute is a maximum of twen- conduct was committed by a United States
foreign bank to transfer such proceeds
ty years imprisonment and a fine of citizen or, in the case of a non-United
$500,000, or twice the value of the monetary instruments or funds involved, whichever is greater, of criminally derived
property involved in the transaction whichever is greater." Subsection 195603) also
provides for the imposition of a civil penalinvestigations and Alternatives
ty of not more than the greater of the value
of the property, funds or monetary inOur full range of consultation and report services:
struments involved in the transaction or
$10,000 for violations of subsections
0 Integrates the old and new sentencing systems including pre1956(a)(1) and
paration of the new guideline worksheets for calculation of
Thus, a person who violates # 1956 by
sentence.
laundering $250,MX) might have the funds
0 Develops strategiesfor mitigation of sentence at any point from
civilly forfeited, be subject to a fine of
pre-indictment through sentencing.
another $250,000 if convicted of the crim0 Provides background information on a defendant that supports
inal offense, and pay a civil penalty of
the use of sentencing alternativesand decisionsat the bottom of
another $250,000. For the payment of the
or below the guideline range.
criminal fine and civil penalty, the Govemment may look to other assets of the defendant not involved in the offense. It would
Sentencing and Post-Conviction Consultants
appear that Congress intended to provide
National Legal Services 710 Lake View Avenue NE
for double civil penalties and allow the
Atlanta, GA 30308 0 1-800-241-0095
government to substitute unrelated assets
Marcia
G. Shein, President and Founder
to satisfy these penalties.
Free
attorney
rnformation packer upon request.
The criminal sanction for violating 18
U.S.C. p 1957 is a maximum term of ten
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to another foreign bank. The section
Violations of the Money Jiundering Act of
also specifies that there will only be
extraterritorialjurisdiction over a trans- 18 U.S. Code
action or series of related t r a d ~ a ~ t i o n ~
involving more than $10,000, thus cn- 1956 (a)(l)(A)
conducls
knows propertransaotion in
suring that Federal extraterritorial
ty represents
f a t involves
proceeds of
S.U.A.
traosactibu
jurisdiction is conferred to significant
linancial
some form of
proceeds
cases. S. Rep. No. 433,99th Cong, 2d
Sess. 14 (1986).
Congress felt that to be effective, the
statute had to cover the fact that two thirds
of the illegal monies being generated by
United States narcotics rings was going
offshore. The extra-territorial reach of the
statute may make it possible to prosecute
United States citiz~nsabroad who are
receiving criminal proceeds and aiding the
overall success of the criminal enterprise.

with intent r

pmmate
S.U.A.

designed to
avoid 16poriidg
requirement
I

V. CONCLUSION.
Money-launderingis an essential part of
any organized criminal activity. Being able
to sncccssfully conceal the ownership of
money and to change it from dirty criminal
money into a cleaner non-criminal variety
is the heart of any organized criminal activity. It is the very reason for being for
any criminal. These new criminal statutes
will revolutionize the way Government investigative agencies deal with the money
side of any criminal transaction. Investigations will now be possible in any criminal
activity wheremoney is laundered. These
statutes get to the real heart of the offense,
the laundering of criminal profits.
The statutes are very broad and very
powerfnl weapons to combat financial
crimes, they must be carefully monitored
to prevent abuse. Prosecutors must be well
schooled in the elements good judgment to
see that justice is appropriately done. Good
Justice Department guidelines and monitoring by the courts will hopefully see that
the statutes are fairly used.
The statutes are far too complex and it
remains to be seen whether government
prosecutors will use them effectively. A
number of cases have been indicted using
both 18 U.S.C. 8 1956 and 18 U.S.C. 8
1957. There are no reported appellate decisions to date. Defense counsel should
therefore carefully review the language of
the statute and the legislative history when
faced with an indiclment involving either
statute.
Y

1986

(@)(A)

I

1957 578)

transports
monetaw in.

engages In
monqtary
ttansaetion

hltb or

OUI

with intent r
pmmote

of

US.

criminally
dbrived pop
eny greater
than $10,000

represent proceeds of some
farm of
rinlaaful
activity

conceal
8.U.A.
proceeds

"

designed to
avoid repon.
ing
requirement

derived from
S.U.A.

takes plaw i
U S . or its
jurisdiction

OR
takes place
outside U.S.
hut defendan
US. person

NOTE: S.U.A. is "specified unlawful activity" asdefined in 18 U.S.C. I956 (c) (7). Proeee
yf "some form af unlawful activity'' may or may not be related to an S.U.A.
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APPENDIX "A'

29. 18 U.S.C. P 19561a)121
. ., .
30'This clcmcnt is also found in .1%
. l l ~ S CS
1956(a)(I)(A) and bath offcnscs of 1956(a)(l)(B).
31. Subsection 1957(0(1) defincs the term "mosm r y tnmssction" to include the deposit, rvithdnwal.
transfer, or exchangc of funds or a nlonetary instmnlent. by. through. or to a financial institution (defined in 31 U.S.C. 9 5312(s)(2) u,ltich affects interslate or forcigncorntncrce. Alsosee faotnotc 24 concerning ITAR. This is a different definition than the
financial lranrnclion rcquiremenl in seclion 1956.
32. 18 U.S.C. 9 1956(e)(7); see footnote U23.
33. Thc ReportofthcJudiciary Cammiltce, House
of Representatives, 99th Congress, 2d Sess., Rept.
99~855.An. I, Sept. 19, 1986.
34. American Bar Association, House of Delegates
Resolution, February 16-17, 1987, Report # IlOA.
35. Generally, courts haw held that fee infarmalion is not privileged. See, e.g., In re G r m d h r y P r o
ceedings (Hill), 786 F.2d 3 (1st Cir. 1986); In re
Slmrgle. 742 F.2d 61 (2d Cir. 1984); fit re Omlerkoridl, 722 F.2d 591 (9th Cir. 1985); In re Grnr,d
J ~ ~ q M a t r e751
r , F.2d 13 (1985); In re Gmttdhry
S~rbpoe~m
semdon Doe. B q . , 781 F.2d 238 (2d Cir.
1985) (en banc), cert. dwicd, 106 S. Ct. 1515
(1986).; 111 re Specin1 Grand Jury, 676 F.2d 1Ml5
(4th Cir.); vacated and withdrawn, 697 F.2d 112
(1982) (en banc); 61 re Grmd J u q Subpoena, 694
F.2d 1258 (11th Cir. 1982); In re GmndJttr). Proceedirrgs, 517 F.2d 666 (5thCir. 1975); hz re Grnrd
J~rqI,wesrigatio,t.631 F.2d 17 (3rd Cir. 1980); een.
~~~

~~~

deuied, 449 U.S. 1083 (1981); UniledStnm a Slrlrl.
590 F.2d 10 (1st Cir. 1978, cen. deuied, 440 U.S.
918 (1979); U,,iredSlores t,. Hoddud, 527 F.2d 537
(6th Cir. 1973, cerr. denied. 425 U.S. 974 (1976).

No requirement of need or rclcvance in order to
enforce a grand jury subpaena against a defense attorney, see, e.&, UnitedSlnles a Dimisio. 410 U S .
I, at. I7 (l973);Bmnzbrrqx H a p . 408U.S. 665,
at 701-702 (1972); bz re Grmrd Jwy Proceedi,tgs
(Wilson), 764 E2d 26. 27 (1s Cir. 1985); In re: nto
GlondJtry Subpoe,m D w e TPCIIII~
~
&ttd Augdglu121,
1985.
F.2d
(1986); M m e r of Cerrnbt Comploi,m u,tderbn,esrignliorl.783 F.2d 1488,
at 1525 (1 llh Cir. 1986); 1,t re GmndJury Subpoena
SemedtrponDoe, 781 F.Zd238.243-244,246,247
(2d Cir.) (en band, ceN. deuied, 106 S.Ct. 1915
(1986); Mnrrer of Klein. 776 F.2d 628,634 (7th Cir.
1985): Molter of Sinodims. 760 F.2d 167 (7th Cir.
1985); In re: Gro,rdJrtqProceedi,tgs(Weiwer). 754
F.2d 154. 155-156 (6th Cir. 1985); 61 re GmmiJury
Subpoelm 84-1-24 # I (Banle). 748 F.2d 327,330 (6th
Cir. 1984); 61 re S d q W d , 721 F.2d 1221, 1222
n. 1 (9th Cir. 1983); h reFremmn, 708 F.2d 1571,
1575 (I llh Cir. 1983); Molter of IVolsl!. 623 F.2d
489 (7th Cir.), cerl. denied, 449 U.S. 994 (1980);
but see rule requiring Judge's Approval for Attorncy
F.2d
Subpaem, United Sfales v. Kl~bark.
(1st Cir. 1987), 41 Crim. Law Rep. 20025,
(April, 1987); Also see Supreme Court ofTennessee
Amended Rule 8, (Fcb. 27, 1987).
For R well balanced treatment of the related issue

of forfeiture of attorney fees sce K. Brickey, Forfiinrre ofAnon~yF m : 7l,elnpacl ofRICOondCCE
Fotj'eilrrres on h e Riglu to Coansel, Virginia Law
Review, Vol. 72, No. 3, page493 (April 1986). Also
see D. Morris, Artonrey Fee ForjPilure. Columbia
Law Rcvicw, Vol. 86, No.5, pp. 1021 (June 1986).
36. United Slates Attorneys Manual 9-11 1.000,
January 15, 1987.
37. Journal of the American Bar Association Articles, Febmary 1987 and June 1. 1988.
38. Report of Mr. Hughes, from the Committee
on the Judiciary, to accompany HR 5217, Money
Laundering Control Act of 1986,991h Congress, 2d
Sess., September 19, 1986, Rept. 99-855, Part 1.
39. Journal of the American Bar Association,
February 1987 and June 1, 1988.
40. U~~itedSrorerv.
Tedder, a d , 801 F.2d 1437
(4th Cir. 1986); UniredStotes 5,. Nnhoon, 791 F.2d
841 (11th Cir. 1986); UniredSrnres v. Rogers, 788
F.2d 1472 (11th Cir. 1986).
41. 18 U.S.C. 9 1956(a)(l) and 18 U.S.C. 5
1956(a)(2).
42. The Senate Judiciary Committee made the following comment regarding civil fines: Such civil
penalty is intended to be imposed in addition to any
fine imposed for the criminal offense. S . Rep. No.
433, 99th Cong.. 2d Sess. 12 (1986).
43. See S. Rep. No. 433,991h Cong., 2d Sear 14
(1986) far detailed discussion of extraterritorial
jurisdiction.
44. I8 U.S.C. 9 1956(0 and 18 U.S.C. 9 1957(d).

Letters to the Editor
July 18, 1988

MI:. Kerry P. FitzCerald
1509 Main Street
Suite 709
Dallas, Texas 75201

County officials.
I have relied on the Colvirt case and the
statute in arguing a Plea to Jurisdiction in
this instance. Of course, if the item is
worth fighting over, a successful Plea lo
Jurisdiction might result in a new battle
under the Federal forfeiture statute.

Dear Kerry:
Yours truly,

I enjoyed Steve Couch's fine article on
Vehicle Forfeiture in the June 1988 issue.
A worthwhile defense, useful in Nueces
County, not noted in the article concerns
the jurisdictional problen~.
Coli~h1,. Stare, 416 SW2d 513 (Dallas
App., 1967) makes clear that jurisdiction
in forfeiture proceedings is excluded to the
District Court of the county in which the
seizure occurred. I have seen several instances of checkpoint based forfeitures
(e.g., Falfurrias, Texas-Brooks County)
being filed in Nueces County. The claim
apparently is that the seizure occurs when
the DEA turns the item over to Nueces

Jon Muschenheim

July 21, 1988

Thank you so much for the good news
and kind words. It is gratifying to see that
at least on occasioti an injustice is rectified.
I have no problem relating vicariously
to what you have been through. I remenlber all too well what happened to me and
five other lawyers in 1975. We were held
in contempt for refusing to reveal the identity of a client subject to indictment. The
Texas Canons were clear, but it took nine
months to get exonerated by the Fifth Circuit. The local bar association refused to
take any position or even publish the applicable Canon. T.C.D.L.A. wrote an
amicus brief for us and I realized how
lonely bucking the system can be.
I want to congratulate you for having the
testicular fortitude to stand up and force
the system to work. Our effort, compared
to yours, was minimal.

Judge Larry Gist
Criminal District Court
Jefferson County Courthouse
P.O. Box 3707
Beaumont, Texas 77704

Respectfully,

Dear Judge:

Knox Jones
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now is the time to lease
rather than buy!

r

Experts cite three reasons: no
&r!-.
rG&L.
down payment and lower monthly
costs; the disappearing interest deduction on income
tax; and the wisdom
of the business
adage that says if
something appreci1 9 8 8 ACURA LEGEND
ates in value, buy it
- if it depreciates,
lease it.

I

Then we go to work. With
over ten financial institutions to
work from, we carefully compat
terms and prices t~3
meet your exact
needs. We can ne(gotiate lower prices
and
arrange for
SEDAN L
more favorable financing. With so
many options, you
may have the ahilit Y
to drive a luxury c a r
that might not hav e
been affordable wiith
a conventional loa n.
And because we dc1
the legwork for yo u * Fully Loaded Irtcluding
you save both time
Leather Seuts
and money.

SEPTEMBER SPECIALS

Let the experienced staff of Roger
Beasley Professional Leasing help
you determine how
these reasons can
make better husiness sense for you.

MONTHLY PAYMENT

Discover for
As an independ1988 CHEVROLET SUBURBAN yourself why marc!
ent leasing comAmericans are lea 8* Fully loaded with
pany, we represent
ing today. CaU om?
all
the
Extras
you. Not a particuof our experience-d
l a r dealership or fiprofessionals for aL
nance company.
free consultation.
*Belour marlier rates for Associarion wembers.
You can choose
from any make or
model, w e review with vou the
1
Rose B e d s y
types of vehicle in which you are
PROFESSIONAL
interested, the monthly payments
you want to make and the length
LEASING
of time you wish to finance.
512-345-4222

$34gE
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11615 A n y a Road. Suite 121
Auatin, Texas 78759

and Around Texas
by John Boston

TCDLA member and Austin lawyer,
John R . Howard, died unexpectcdly on
Thursday. 2 1 July, 1988. After graduation
from University of Texas School of Law,
he practiced law, mostly criminal defense,
in Austin for sixteen years. He was a
friend, and for two years, 1983-85, an
associate of this writer. He will be missed.
LEGISLATIVE: It's not too soon to
start planning TCDLA's legislative agenda for the 1988 legislative session. Gerry
Morris, TCDLA Legislative Committee
Chairman, has begun a regular colu~iinon
legislative matters in the Voice, and will
report to themenibership during the coming months. Of some importance is that
TCDLA have an affirmative legislative
program, rather than a reactive one in
which our time is spent trying to stop a
parade of horrible imaginables from passing into law. Gerry, the members of the
committee and this writer will need the at (512) 478-7994.
CLE Correction: The CDLP schedule
help of the membership if our efforts are
to be a success. If you have suggestions for fiscal year 1989 was published in the
or would like to volunteer your time to JulylAugust issue of the Voice. That
assist the committee, please contact Gerry schedule contained an error. The 1989
Criminal Trial Advocacy Institute is set for
in care of the TCDLA home office.
CLE: the TCDLA State Law Short 12 through 17 March 1989 instead of 5
Course is next; it will be at the Hyatt through 10 March as shown in that issue
Regency, Fort Worth beginning at noouon of the Voice. The CDLP schedule and
Wednesday, 28 September and continuing publication list will appear in the Voice on
through 5:15 PM, Friday, 30 September, an occasiolial basis throughout the coming
offering 17.25 hours of CLE (including year. The next CDLP program is a Federal
one hour of professional responsibility). Criminal Law Seminar in Dallas on 13 and
This course is being held during the same 14 October 1988. The facully, course conweek as the state judges' judicial con- tent and.location will be announced by
ference so that trials throughout the state brochure in September.
By the time yon read this, the new menlwill be at a minimum. On the Saturday following the short course, TCDLA will hold bership directory will have been mailed.
its Board of Directors and Executive Corn- Membership secretary, Shannon McInmittee meetings at the Hyatt. All TCDLA tosh, worked hard to make the directory
members are invited to attend the Board a useful and accurate document for all
members, but despite every effort made to
meeting.
The Criminal Defense Practice Materials insure accuracy, there can be a slip be(state law) will be published this fall. It will tween key stroke and printed page, so
be no less than two volumes, including pleasecheck your name, address and telearticles and forms. If you are interested, phone number. If you find an error, please
please reserve your copy by calling CDLP advise the home office at once so that the
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listing can be corrected. In the future the
deadline for the directoly will be 31 March
of each year, which is the cut-off date for
paying annual dues for current members.
Correction: In the June issue of the
Voice, this column was devoted to parole
revocation hearings to which an editorial
comment was added. In the first paragraph
of that comment, the last sentence should
have read, "These well-meaning, but
authoriurinn, crnployccs (hearing ofliccrs)
of the H o d (of I';~rtlo~is
and Parolcs) c c n i
to view themselves more as responsible for
disciplining the parolees, than acting as a
neutral and detached weigher of the facts
or Board Rules." In theJune Voice, " . . .
responsible for disciplining the parolees,
than acting as a . . . " was deleted from
the copy furnished the printer when the
June issue went to press. We regret the
error.
SITE CHANGE: TCDLA Directors
David R. Bires and Kent Schaffer have
relocated their offices to 3000 Conioierce
Tower, 600 Travis Street, Houston, Texas
77002, telephone (713) 228-8500, Fax
(712) 228-0034.
Robert S. "Bob" Bennett of the
Houston firm of Bennett & Broocks has
recently been appointed to the American
Bar Association's Grand Jury Committee.
Mr. Bennett is a former Assistant United
States Attorney and has published articles
on federal evidence and white-collar
crime.
Mr. Bennett has a special interest in the
operation of federal grand juries, document
production, and Fifth Amendment protection. He has represented numerous individuals and corporations before both
federal and state grand juries.
A few months ago I was discussing with
TCDLA director Jack Z i n ~ n ~ e r m a ~ l n
something unrelated to the practice of law,
but near and dear to his heart, that is, Jack
and Ilene's son, David Zinimerniann,
~

~

New Publications
by Don Adurns
Crinrirral Law Brrlletirr
1988 24 Crim.L.B. 3 , Exercisitrg
Peretrrptory Challenges Afer Batson, by
Janies R. Acker
1988 24 Crim.L.B. 3, Prisoners With
AIDS: The Use of Electro~ricProcessing,
by Patricia Raburn
1988 24 Crim.L.B. 3, Eviderrce arrrl
Trial Advocacy: Hearsay E~eptiortsBrisinessRecords, by Michael H . Graham
1988 24 Crim.L.B. 3, Corrections
Lmtc 771eRole of Etnplo)~~nent
Factors it1
Setrterrcing, by Bradford C. Mank
1988 24 Crim.L.B. 3 , Rebrrttals and
Rejoinders: Prosecrrtorial Behavior and
Distorted Verdicts, by Randolph N.
Jonakait
1988 24 Crim.L.B. 3, Sigrr@cnnt Federa1 Corrrt Decisions
1988 24 Crin1.L.B. 3 , Selected State
Court Decisions
1988 24 Crim.L.B. 3, Front the Legal
Literatrire

in National Secrtrio Cases, by Susan
Strawn
Artrericarr Jorrrnal Of Crinrirral Law
Article
1988 15 An1.J.Crim.L. 3, It1 Search of
the Virtrrorrs Prosectrtor: A Conceptrml
Framework, by Stanley Z . Fisher
Note
1988 15 Am.J.Crim.L. 3 , Batsort v.
Ketrtrtcky, by Catherine Becklcy
Book Reviews
1988 15 Am.J.Crim.L. 3, License to
Rape: Se.vrral Abrrse of Wives, by David
Finkelhor and Kersti Yllo, by Catherine
Del Castillo
1988 15 Am.J.Crim.L. 3, nre Expert
Witness Handbook, by DarrielF. Poyrter,
by Tami Walker
1988 IS Am.J.Crim.L. 3 , Mass Mrrrder: An Annotated Bibliography, by
Michael Newton, by Rebecca 1. Pool

American Critnirral Law Review
Arnericarr Jorrrrral Of Ctirtrirml Law

1987 25 A1n.Crim.L.R. 2, Appetri1i.r
B: Staternerrt of Bruce Feitr, Preside~rr,
81-uceFein and Associates, Visiting Fellow
for Constitrrtionrrl Studies, 771e Heritoge
Foundation, Before the House Jriiliciury
Subconrmittee Regarding H.R. 1520 to
Rearrthorize tlre ltrdependetrt Cororsel
Srntrrte
1987 25 Am.Crin1.L.R. 2, Appetrdi.v
C: Brief on Appellant, 111Re Senled Case
(D.C. Cir. 1987) (No. 87-5264)
Book Review
1987 25 Am.Crim.L.R. 2, The Critnitml Justice Systetn: Does Justice Have
Atrgthing To Do Wit11It?

St. Mary's Law Journal
Articles
1988 19 S1.MaryL.J. 4, Warrarrtless
Arrest Jrrrisdictiorr irr Te.xus: An Attrrlysis
atrd a Proposal, by Gerald S. Reamey and
J. Daniel Harkins
1988 19 S1.MaryL.J. 4, i71e nlird
Jrrsh'ce S)wem: 7lre New Jtnlenile-Crittrirml
S)wtenr of Deternrinate Serrtencitrg for tlre
Yorrtlr$rl Violetrt Offender in Te.vas. by
Robert 0.Dawson

Independent Counsel Symposium
Articles
1987 25 Am.Crim.L.R. 2, Foreword,
1987-88 IS An1.J.Crim.L. 1 & 2 , Wry by Stephen Breyer
Jurors Vote Life or Death: Operati~neFac- 1987 25 An1.Crim.L.R. 2, nle SepaTexas Law Review
tors in Ten Florida Death Penalt)~Cases, ration of Powera Issrre in the Irt~lepe~rde~rt
by William S. Geimer and Jonathan Am- Corttrsel Debate, by Kenneth R. Feinberg
Book Review
sterdani
1987 25 Am.Crim.L.R. 2, The Con1988 66 Tex.L.R. 4, New Perspecti18es
stitrrtionalit)~
of
the
brdepetrderrt
Cotrnsel
1987-88 IS An1.J.Crim.L. I & 2, Jrog
on the Law of Rape, by Leslie J. Harris
Smtrrte,
by
Simon
Lazarus
and
Jane
E.
Corrsiiler~rtionof Mitigating E~kletrce:A
reviewing Susan Estrich's Real Rape
Renewed CIraIle~geto tlre Cotrstitrrtio~ralit) Larson
1987 25 An1.Crim.L.R. 2, Strengtlrenof the T m s Death Penalty Stanrte, by
Mary Kay Sicola and Richard R. Shreves i~tgthe lrrdepordetrt CorrrrselLnw Requires Housfott Law Review
Judicial Review of the Attorney Getreral's
Notes
1987-88 15 An1.J.Crim.L. I & 2, A Decisiorrs, by Irvin B. Nathan and David Articles
1987 24 Hous1onL.R. 4, nie Utrsoh~able
Cor~stitiitionalArml)~sisof the Te.vm Death P. Gersch
Prrule
of Maritime Persotral b,iuty LitigaA
Co~rstitrr1987
25
Am.Crirn.L.R.
2,
Penalty Statrrte, by Stephen W. Macnoll
tion:
One
False Move and You're Out, by
1987-88 15 An1.J .Crim.L. I & 2, tiotral Rationalefor the Independent CouirGus A. Schill, Jr.
Strrrctrrred Trunsactions in Money sel Lnn: by Donald J. Simon
1987 24 H0ustonL.R. 4, 'lire Te2-asand
1987 25 Am .Crim.L.R. 2, ProsecrrLnrrrrdering: Dealing with Tav Evaders,
Louisiana
Anti-Indetnnih' Statrites as Aptiorr
of
Crittrinnl
Cases:
Where
E.vecrrtive
Strrarfi, atrd Other E~retniesof the People,
plied
to
Oil
and Gas 1;~drrstryOffshore
and
Jrrdicial
Power
Meet,
by
Frank
Tuerkby Matthew Probus and John Popham
Cotrtracts, by Jeanmarie Brock Tade
1987-88 15 Am.J.Crim.L. I & 2, heinler
1987 25 Am.Crim.L.R. 2, Appendi.t- Comments
Proceilrrral Due Process and the Defen1987 24 HoustonL.R. 4, Some Real
A:
Statenrent of Griffin B. Bell on H.R.
dam's Right to Corrnsel of Choice U~rder
Propert)'
Hazard Itrsrounce Problenrs for
Before
the
Conrnrirtee
or!
the
Judi1520
tlte Cotnprehensive Forfeiture Smtrrte, by
cinry, Srtbcornmittee on Adtninistrative Texas Mortgagors and Mortgagees
Raymond B. Wuslich
Relariorrs, U.S.
1987-88 15 Am.J.Crim.L. 1 & 2, Spy Law and Go~~er~rtrrental
I,. Spy: nre Relinrrce orr Arrtltority Defense Home of Representatives
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List of Granted Petitions for Discretionary Review
by John Jmuta

Issues Presented in Petitions for Discretionary Review
Which Have Been Granted by the Texas Court of Criminal Appeals
and Which Are Presently Pending Decision
granted review but ~vhichthe Court has not
),et delivered a it~ittenopinion:

assert his right to self-representation.
PDR 0936-87 06/29/88, Harris Co. (A's
PDR), Burgla~yHabitation (Enhanced),
27tornas Ray Williams: (1) Grant No. 2
only. Whether the prosecutor's reference
during closing argument to appellant's
post-Miranda silence was harmless error
beyond a reasonable doubt where no objection was made to the reference.
PDR 0939-87 06/29/88, Dallas Co. (S's
PDR), Sexual Assault (Enhanced),Rooseveh Hollins: (1) Whether COA erred in
holding the reading of a portion of the testimony by the jury denied appellant due
process of law.

Since July 17, I985 the admi~zistrative
staff attorne)ls of the Court of Criminal
Appeals have compiled, in the normal
course of business, a Iisf of cases and legal
issues on u~hichthe Court hns granted petilions for review. Although originally
prepared for internal use only, the Colrrt
has authorized release of the list for
p~rblicationand f o ~use by the bench and
bar of Tesas. The issues listed are summaties as worded by the staff, and do not
necessarily reject either the reasoning or
the pl~raseolog)~
used by the parties or by
the Court.
TYte follo~vingare the cases and issues
on which the Court of Crintinal Appeals

PDR 0676-87 06/29/88, Harris Co. (A's
PDR), Involrtntary Manslaughter, Alonzo
Rayna Lopez, Jr.: (1) Whether COA erroneously held that the trial court and prosecutor did not err in informing the jury that
aperson is deemed intoxicated if his blood
alcohol content is .10 or greater was harmless beyond a reasonable doubt.
PDR 0930-87 07/13/88, Smith Co. (A's
PDR), Aggravated Sexual Assault (Etrhanced). Dann)~Ray Scarbrougl~: (1)
Whether COA correctly ruled that appellant did not clearly and unequivocally

New Publications

jim a Prior Trialis Harm&(/ Error: Scur-

In and Around Texas

co,~tbuicdfrowpage 37

lock Oil Co. v. Smithwick, 30 Tex. Sup.
Cr. J. 74 (Nov. 29, 1986), by Richard
Casner
1987 18 Tex.TechL.R. 1063, Alternative and Inconsistent nteories of Recovery
or Defense May Be Submitted in a Single
Broad Issue Without Mentioning All the
nteories in the Jury Charge: Island
Recreational Development Corp. v.
Republic of Texas Savings Association,
710 S. W. 2d 551 (Tex. 1986). by
Christopher Griesel
1987 18 Tex.TechL.R. 1063, Operation
of IRA Collective Investment Trusts is a
Permissible Commercial Bank Activity
Under the Glass-SteagallAct: Investment
Co. Institute v. Conover, 790 F.2d 925
(D.C. Cir.), cert. denied, 107s. Ct. 421
(1986), by Debra Herauf
1987 18 Tex.TechL.R. 1063, Warrantless Aerial Srrrveillarrce of the Curtilage
frorn Public Airspace Does Not Violatethe
Fourth Amend~nent:California v. Ciraolo,
-U.S. ,
106 S. Ct. 1809, 90 L.
Ed. 2d 210 (1986), by Brian Jobe

ce,,ti,,,,ed/ror,pog36

1987 24 HoustonL.R. 4, Who ShonMInvestigate Judicial Miscmrdrrct in Texas: An
Argument Agains! Legislative Znvestigation
1987 24 HoustonL.R. 4, Sixth Amendment ficlusionary Rule: Stepchild of the
Right to Counsel
Notes
1987 24 HoustonL.R. 4,111 Re Timbers
oflnwood Forest Associates: Lost Opportunity Cost Uncompensable Under the
Automatic Stay Provisio~lfor Adequate
Protection
1987 24 HoustonL.R. 4, Wehrly v.
United States: Anznesty for Tarpayers with
Pre-ERTA Tax Straddles Reaches the Appellate Court
Texas Tech Law Review
Notes
1987 18 Tex.TechL.R. 1063, Aainissiorr
into Evidence of a Ma17 Camr Agreenrenr
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who, after an outstanding high school
career in Houston, earned an appointment
and a football scholarship (kicker) to Jack's
alma mater, the U.S. Naval Academy at
Annapolis, Maryland. (Note, there are
only about 400 appointments m Annapolis
each year.)
Please remember the motto: every member get one new member; thisis especially true of those members who are officers
and directors. A few points to remember
when you approach a nonmember criminal
defense lawyer: The Voice and its Significant Decisions Report, the lawyer
assistance committee, tuition discounts for
members at TCDLAiCDLPlTCDLEl
CLE programs and an active, aggressive
legislative program. Our lifeblood is new
blood. A good selling point now is that
members who join this fall are paid up
through 31 December 1989. There is
strength in numbers.

DWI Practice Gems
Correction
by J. Gary Trichter
Corrections to June 1988 issue of DWI
Practice Gems.
Dear Members:
In the June 1988 issue of our Journal,
I shared with you a Motion and Memorandum concerning the unconstitutionality of
theDPS BreathTest Regulations and Program as well as Article 6701 1-5, sections
3(a) and @). These materials have now
been further refined, and, as a result thereof, at least three Harris County Criminal
Court-at-law judges have granted the niotion. Accordingly, if you intend to file the
motion in your jurisdiction, please consider
add@ the following:
1) At page 38, IV, the ground should
now read:

l

I
1

IV. The Regulations and Article
6701 1-5, sections 3(a) and (b) violate
due processldue course of law by failing to require multiple breath tests immediately at andlor after the time of
driving in that the present Regulations
only provide for a single, post driving,
Intoxilyzer result, which is insufficient
evidence, as a matter of law, to sustain
a conviction under Article 6701-l(a) (2)
(B), Tex.Rev.Civ.St.Ann., because
said singular post driving test creates
automatic confusion and inherently misleads a fact-finder, e.g., R. 403, Tex.R.
Cr.Evid.; and,
(This same change should appear in the
Memorandum at page 41, in substitution
of the first paragraph after section 1V.)

2) At page 39, two paragraphs before
the section I1 but after the paragraph
thatbegins "In thecontext. . . " please
insert:
B. Etec~tti~~e/Legislati~~e
Encronchme~zt
on J~tdicicrr)~

The Legislature's delegation of authority

under Article 67011-5, sections 3(a) and
@), to the Department of Public Safety, an
Executiveagency, breaches the separation
of powers doctrine of Article 11, section I
of the Texas Constihltion in that it deprives
the Judiciary of the power to exclude a
breath analysis even if the analysis fails to
pass due process constitutionalmuster and
even if the test is found to be inaccurate
and unreliable.

dence Be Suppressed, and the Court having considered the same, the authorities
cited by counsel for both parties, and the
evidence submitted, the Court GRANTS
said motions in all respects and without
timitation.
Accordingly, it is ORDERED, ADJUDGED and DECREED that: Article
67011-5 93(a) and @), Tex.Rev.Civ.St.
Ann.; the Texas Department of Public
Safety's Breath Alcohol Testing Program
3) Lastly, please suggest your coua use and Regulations are declared unconstitutional. Further, it is ORDERED, ADthe following Order:
JUDGED and DECREED that the .I0
aleobol paragraph of the State's charging
ORDER
information is dismissed and all qoanOn this day came on to be heardDefen- titative evidence derived from the intoxdant's Motion to Declare the Texas Breath ilyzer in this case, i.e., the test result is
Alcohol Testing Regulations and Article suppressed.
DONE and SIGNED this
6701 1-5, Sections 3(a) and (b) to Be Unconstitutional, and on Requesting the ".I0 day of
1988.
Alcohol Concentration" Paragraph of the
State's Information be Dismissed and That
JUDGE PRESIDING
All Quantitative Intoxilyzer Result Evi-

Batson Revisited
cmrrr,,sedfro,,r 13

it, or another juror in the same case who
was a member of a non-mainstream religion, or another juror who was a Jehovah's
Witness. Even a Baptist minister was suspect in Rasio v. State, 739 S.W.2d 438
Houston 14th, 1987.
Not particularly surprising were jobrelated reasons advanced in S111ithY. Sme,
734 S.W. 2d 697 Houston Ist, 1987,
where an uneducated bus driver got his
ticket punched and an unemployed student
flunked jury duty. In Rasio, supra, a
librarian didn't make it and neither did a
teacher who was likely to go for a defendant's story like she did student excuses.
Some of the cases defy classification.
Cltanrbers, supra, also had jurors who
fa~ledto give the number of children they
had, had bad handwriting or who, God forbid, had the name "Oliver."
One of my personal favorites was found

in Adams v. Srate, 740 S.W. 2d 61, Dallas
1987 where the fact that a juror would have
to rely on a deputy sheriff for a ride to
court made the DA tense.
Speaker v. State, 740 S.W. 2d 486,
Houston Ist, 1987, provided us with jurors
who missed the extra paycheck for being
a social worker, for havmg a gunshot
wound, for being a custodian or a young
probably liberal student, who was a Follower, or who lived in a bad part of town.
It wouldn't he right to close without
making a couple of awards. For the "Most
Creative Reason" award, I selected the
DA in Smith v. State, 734 S.W.2d 694,
Houston Ist, 1987, where jurors, in addition to reasons we saw above in this same
case were struck for "slouching as if they
were sitting on a recliner" and for wearing four gold necklaces, a gold watch, a
gold ring and exh~bitinga casual and flashy
attitude.
corm,mrr/ on page 42
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Motion Practice
Appellant's Verified Motion to Amend
andlor Supplement His Petition for Discretionary Review
by Joseph A. Connors

No. 114947
IN THE COURT OF CRIMINAL APPEAlS OF TEXAS

BMETERIO MARTINEZ

VS.

STATE OF TEXAS

Appellant's Verified Motion to
Amend andlor Supplement His
Petition for Discretionary Review

ZZZ

S.W.2d 572 (Tex.App.-Corpus Christi
1988, pet. ref'd).
4) Furthermore, the law is clex that appellant has not waived this fundamental
separation of powers error by failing to
present it to the court of appeals on direct
appeal. Such issues may be raised for the
first time while the case is on still direct
review, although appellant did not object
at trial nor raise the issue on direct appeal.
Jefferson 12. State, S . W . 2 d (Tex.Cr.App. Slip Opinion No. 0327-85,
decided May l I, 1988). Good procedural
rules for the State are also always applied
even-handedly to appellants at this Court.
WHEREFORE, appellant prays that this
Court grant the foregoing Motion.

reversible error by submitting t h e challenged jury instructions on the law of
parole. (R. 1-80-83.)
Reason for Review
1. Consistent with this Court's decisions
S.W.2d in Rose 11. State,
(Tex.Cr.App. Slip Opinion No. 193-87
decided November 12, 1987) (On rehearing decided June 15, 1988). H~iynielr
State,
S.W.2d
(Tex.Cr.
Aoo.. No. 022-87 throueh 024-87. decided
J.;e
'15, 1988), and &rson
i t . State,
S. W.2d
(Tex. Cr.App.
Slip Opinion No. 0327-85, decided May
11, 1988), the judgment of the district
court should be reversed because that
court's jury instructions on punishment
contain fundamental errors which were
harmful to appellant.

EMETERIO MARTINEZ, appellant
now comes pursuant to Tex.R.App.P.
2020) and files this Motion To Amend
andlor Supplement his Petition For Discretionary Review (P.D.R.), and would show
the Court:
1) This Court's Clerk filed both the
State's and the appellant's separate petitions for discretionary review on October
22, 1987.
Appellant's Discretionary
2) In the CHARGE OF THE COURT
Review Petition's Supplen~ent
ON PUNISHMENT (R. I-80-83), the trial
andlor Amendment
court i n s t ~ c t e dthe jury on the parole issue
(R. 1-81), using the language of Article
Argument
EMETERIO MARTINEZ, appellant
37.04 8 4(c) V.A.C.C.P. Such a jury in- hereby supplements andlor amends his
struction was declared unconstitutional by P.D.R. to include the following:
1. The mandatory provisions of Article
a majority of this Court's Justices in Rose
37.07, Section 4(c), V.A.C.C.P. (1985)
IL State,
S.W.2d
(Tex.Cr.
violate the separation of powers doctrine
App. Slip Opinion No. 193-87 decided
of Article 11, Section I of the Texas ConSixth Ground for Review
November 12, 1987) (On rehearing destitution.
cided June 15, 1988).
2. The mandatory provisions of Article
During the punishment phase of appel3) Following the rationale of Jones e. lant's trial, the district court committed 37.07, Section 4(c), V.A.C.C.P. (1985)
Bames, 463 U S . 745, 103 S.Ct. 3308,77 fundamental error by submitting jury in- violate the due process and due course of
L.Ed.2d 694 (1983), undersigned counsel structions on parole law (R.1-81), because law clauses of the Fourteenth Amendment
did not raise the Rose issue in appellant's while required by Articlc 37.07 9 4(c), to the United States Constitution and Arbrief o r petition for discretionary review. V.A.C.C.P. (1985) those instructions are ticle I, Section 9 of the Texas Constitution.
However undersigned counsel now real- a legislative attempt to allow the judicial
3. To determine whether the conviction
izes that w h k he can pick and choose the branch of government to exercise a power in this case must be reversed because of
best issues to write on, said counsel im- exclusively within the province of the ex- the unobjected-to Rose error in the court's
properly mlssed this Rose issuc, even ecutive branch of government and are an punishment charge, an appellate court is
though it is of constitutional magnitude and unconstitutional violation of the separation restricted to using the harm test outlined
would have eutitled appellant to a rever- of powers doctrine of Article 11, 9 1 of the in Texas Rules Appellate Procedure 8l(b)
sal unless the appellate court could find Texas Constitution.
(2). It provides:
beyond a reasonable doubt the error was
harmless. The appellate court could not so
If the appellate record in a criminal
Seventh Ground for Review
find harmless error, for this appellant who
case reveals error in the proceedings
below, the appellate court shall reverse
was eligible for probation but got a fortyDuring the punishment phase of appelyear sentence. See Rodriguez I,. Stme, 745 lanvs trial, the district court committed
the judgment under review, unless the
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appellate court determines beyond a
reasonable doubt that the error made no
contribution to the conviction or to the
punishment.
4. Like H n w i e I,. Srate,
S.W.
2d
(Tex.Cr.App., No. 022-87
through 024-87, decided 6-15-88), appellant wonders if this Court should now say
(footnote omitted):
Therefore, the judgment of the court
of appeals is vacated and this cause is

ordered remanded to that court so that
it can make the determination under
Rule 81(b)(2) whether or not, beyond
a reasonable doubt, the error made no
contribution to appellant's conviction or
to the punishment that was assessed. Id;
slip p. 3.
Prayer
Appellant asks that the State's P.D.R.
be denied; andlor that the appellant's sixth
and seventh grounds for review be sus-

jurisdiction to hear the case in the first
place. I can remember not too long ago
when our own Attorney General sought a
little fairness and due process in our
The matter of jurisdiction of the District judicial system and he ultimately prevailed.
Court to review the public reprimand was I have been under the impression that
critical to Judge Gist's case as at the time Judge Gist has been seeking the same
Judge Gist was targeted, there was no fairness and due process.
enabling statute penlitting an appeal from
Why should any State agency go out of
the Commission's decision. However, its way to prosecute Judge Gist further?
Judge Hart found that reputation is a con- The Texas Legislature recognized the
stitutionally protectable right, the injury to vulnerable and unfair position in which our
which gave a right to appeal from agency Judges found then~selves-but only after
action even though no statute expressly Judge Gist's predicament unfolded-and
granted the right to appeal.
remedied it by providing that a Judge now
Judge Hart then spoke to the issue as to can appeal a reprimand. Would an appeal
discipline on the basis of an erroneous rul- by the AG's office predicated on the
ing. Ultimately, Judge Hart held "that for jurisdictional question be nothing more
a legal decision to be the basis for a than a vindictive effort to take advantage
disciplinary action, the element of will- of a basically unfair situation and heretofulness is required . . . [and) in such cases, fore unchartered course which existed
willfulness requires an element of bad faith when Judge Gist was targeted by the Com(i.e., malice, ill will or improper ~notive), mission?
bad purpose either to disobey or disregard
Why perpetuate litigation which will not
the law, or a purpose other than faithful make any good law beneficial to any segdischarge of judicial duties." Judge Hart ment of our society and which could do
emphasized that it was neither alleged nor serious injustice to one of our most
was there any evidence to prove that Judge respected jurists, and thus to us all? As far
Gist's actions contained any of these as I am concerned, Judge Hart bas renelements.
dered a just and fair decision and the enAll of us salute Judge Gist as an tire matter should be laid to rest, while we
outstanding jurist and a good friend. It is all still have our self-respect. This is a case
comforting to know that justice has pre- in which there is absolutely no question
vailed, particularly when the beneficiary that Judge Gist acted in total good faith.
is as respected and deserving as is Judge Do the other parties in this case have the
Gist. It is hoped that the Attorney backbone to do the same?
General's Office will exercise a little
Incidentally, Judge Gist is directing a
wisdom and judgment, and forego addi- Second Annual Comparative Criminal
tional litigation over the issues in this case. Law Course in London, England and Edin1 understand that the AG's office is con- burgh, Scotland in November. More inforsidering an appeal, particularly as to the mation appears on the back cover .of this
issue of whether the District Court had issue.

tained; that the court of appeals' opinion
be affirmed; and that the judgment of the
district court be reversed with a new trial
ordered.
Respectfully submitted by
APPELLANT'S ATTORNEYS,
JOSEPH A. CONNORS I11
Texas Bar No. 04705400
McAllen, Texas 78502-5838
(512) 687-8217
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TEXAS JUVENILE LAW, SECOND
EDITION NOW AVAILABLE

I just received and briefly reviewed a
new publication eutitled "Texas Juvenile
Law, Second Edition," which Professor
Robert 0. Dawson of the University of
Texas Law School wrote for the Juvenile
Probation Commission. The First Edition
was widely read and I strongly recommend
this second edition. The book can be purchased for $4.50 from the Texas Juvenile
Probation Commission, P.O. Box 13547,
Capitol Station, Austin, Texas 7871 1.
NEW WRITERS WELCOME
We have tried to make it clear from the
opening bell that we encourage each of our
members to participate in some function
of the Texas Criminal Defense Lawyers
Association.
From where I sit, I would be delighted
to recruit some new writers-for articles
and for columns.
The VOICE is operated on an "open
door" basis. If you are interested in
writing in some particular area(s), please
let me know. For instance, I am making
schedules for the following columns:
Opening and Closing Statements; Appellate Developments; Trial Notebook (a new
column); and Office Practice Tips.
There is plenty of opportunity to write
for the VOICE, if you would just contact
me and let me know where your interests
lie.
Quite frankly, the best time is now, right
after you have read this-because you are
likely to put this aside and totally forget
about it. I hope to hear from more of you.
Have a nice day.
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in the above styled and numbered cause.
I have read the above and foregoing
motion to amend and/or supplement appellant's P.D.R. I hereby swear that the
facts contained therein are true and
correct.

RICARDO FLORES
Texas Bar No. 07166500
106 S. 12th Street, Suite 116
Edinburg, Texas 78539
(512) 383-0514
THE STATE OFTEXAS

5

COUNTY OP HIDALGO

P

BEFORE ME, the undersigned authority, appeared JOSEPHA. CONNORS III,
who being by duly sworn did depose and
state on his oath the following:
My name is JOSEPH A. CONNORS
111. I am one of the appellant's counsel

JOSEPH A. CONNORS 111
SWORN TO AND SUBSCRIBED before me on this the 22nd day of June, 1988.
ROSALBA GARZA
Notary Public In And For
The State of Texas
Certificate of Service

I, JOSEPH A. CONNORS 111, hereby
certify that on this the 22nd day of June,
1988, a true and correct copy of the fore-

CDLPmCDLA IT88 Seminar Schedule
and
Tentative FY89 CDLPmCDLA Seminar Schedule
September 2&30,1988
TCDIA Shod Course

March 12-17.1989
CD1.P- LTAI
Huntsville

October 1,1988
TCDIA Board IiMing
Fort Worth-HyaU Regency

April 21, 1989
TOLABoardIileeling
Austin

October 12-14,1988
CDLPFderal Criminal
Dallas

May It-12, 1989

Fort Wonh -Hyart Regency

November 18, 1988
CDLPSex Crinm
Austin
December 1-2, 1988
CDLPSkillsCourse
Houston

CDLPFderal Criminal
Rio Grandc Valley

June 1546,1989
Jury Selcetion
Mlas or Fort Worth
June2Wuly 1,1989
SBOT Convention
San Antonio
July 2&21,1989

CDLP-Skills C o r n
1989
CDLP-Federal & State Appellate PMdice

August 10-1 I ,

DallaVFort Won11

February 18, 1989

TCDMBoard MeetinplLas Vegas

August 17-19, 1989
TCDLAShod C o w FEDERAL
to be determined
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going has been mailed to Hon. Theodore
C. Hake, Assistant Criminal District Attorney, Hidalgo County Courthouse, Edinburg, Texas 78539; to the State Prosecuting Attorney, P.O. Box 1240, Austin,
Texas 7871 1; and to appellant.
JOSEPH A. CONNORS 111
Official Notice
Court of Criminal Appeals
RE: Case No. 1149-87
STYLE: Martinez, Emeterio
On this day, the Appellant's Motion to
Amend the Appellant's Petition for Discretionary Review was granted. The time for
filing the Appellant's Amended Petition for
Discretionary Review was extended to
6-28-88.
Thomas Lowe, Clerk
June 28, 1988
RE: Case No. 1149-87
STYLE: Martinez, Emeterio
On this day, the Appellant's Amended
Petition for Discretionary Review has been
received and filed by this Court.
Thomas Lowe, Clerk

Batson Revisited
In the "Worst Panel" category, I chose
Garza I,. Stare, 739 S.W. 2d 374 Corpus
Christi, 1987 where the case involved
an offense in a bar and the DA had jurors
who weren't taking the case seriously, or
had a brother-in-law in the pen, or who
"tended not to enforce the law," or who
was a patron of the same bar, or was a
relative of the Sheriff who would not investigate the case initially, or had served
on an acquitting jury or, finally, knew the
defendant from the racetrack. All this
noted, remember the DA got a conviction.
Well, where does all this leave a lawyer
who finds himself with a jury panel which
looks like either a meeting of a Mafia family (if you're a DA) or a KKK Klavern (if
you're a defense lawyer)?
Well, you can always holler "Shazam."

TCDLA Committee Update
by Jeffrey Hinkley

Your column this month features the activities of the Amicus Curiae Committee,
the Sentencing and Parole Commiltee, and
the Mid-Year Meeting Con~mittee,as of
the end of July 1988.
AMICUS CURIAE COMMITTEE

TI& year the Amicus Curiae Committee will be chaired by David L. Botsford
of Austin, Texas. Mr. Botsford is with the
law offices of Alvis, Carssow & von
Kreisler, 800 Southwest Tower, Seventh
at Brazos. Mr. Botsford is a 1977 graduate
of the SMU School of Law, and a past
briefing clerk for Judge Truman Roberts
in the Court of Criminal Appeals. He practiced with Emmett Colvin from 1978 to
1982, and with Frank Maloney from 1982
to May 1988. He is a Board Certified
Specialist in Criminal Law, a Director of
TCDLA, and a member of the State Bar
.of Texas Criminal Law Exanunation Commission for criminal law specialization
certification.
The Amicus Committee is currently
working on two cases:
(I) John Paul Pewy 1,. Lynarcglt, currently pending briefing and oral argument
in the Supreme Court of the United States.
Ed Mallett, Carolyn Garcia, Mark Stevens
and David Botsford are coordinating with
Dennis Balske and Nina Ginsberg, the cochairpersons of the Amicus Committee of
NACDL, in an effort to file an amicus
brief on the issue of whether, as interpreted
by the Court of Criminal Appeals, Article
37.071 is unconstitutional by virtueof the
failure to allow the jury to "really" consider mitigating circumstances. The right
to an individualized application of all mitigating circumstances and consideration of
a discretionary grant of mercy by a jury
in a capital case is essentially negated by
virtue of the special issue submission under
Article 37.071. The Amicus Committee
was contacted in regard to Pewy in mid-

July, and the brief is due August 15, 1988.
(2) SIrera Swope 11. State, currently
pending briefing and oral argument in the
Court of Criminal Appeals. Merrilee Harmon and David Botsford are currently
working to provide amicus support. The
case involves the issue of whether a defendant, indicted strictly as a party by having
"solicited," "encouraged," "directed,"
"aided," or "attempted to aid" the primary actor, is entitled, via a motion to
quash, to notice of the manner and means
whereby the defendant became a party
(i.e., a specification of the act($ andlor
statement($ [oral and/or written] which the
defendant allegedly performed or made
that allegedly constituted the party
conduct).
SENTENCING AND PAROLE
COMMITTEE
For those of you who keep abreast of the
TCDLA committees, please note that the
previous Corrections and Rehabilitation
Committee is now entitled the Sentencing
and Parole Committee.
This year the Committee will be cochaired by William T. Habern of Sugar
Land, Texas, and Steve Martm of Austin,
Texas. Mr. Habern is most pleased to have
Steve Martin with the Committee and
TCDLA. Mr. Martin recently joined the
Association and plans are that Mr. Martin
and Mr. Habern will be doing some seminar work for the Association and Project.
As many members koow, Mr. Martin was
a General Counsel for T.D.C. during the
latter part of the Ruiz litigation, and has
co-authored and published TEXAS PRISONS (And The Walls Came Tumbling
Down), published by the Texas Monthly
Press. If one is engaged in the defense of
persons accused of crime in Texas and has
not read that book, then Mr. Habern suggests it is "must" reading. Being involved
in the Ruiz litigation as a witness, having

lived in Huntsville during most of that
case, and being employed by T.D.C. during the early stages of Ruiz, Mr. Habern
assures us that the hook is not pro-T.D.C.,
and is as near 100% accurate as he can
recall.
Both gentlemen plan to take an active
role in dealing with activities of the Iegislature. They feel that, in the past, TCDLA
has not been as active as it could and
should have been. One area of concern is
pending legislation on our state sentencing
structure. There is a need to alter portions
of the State parole statute. Many matters
involving prison considerations always
come before the legislature, and Greg
Morris with his committee will be hearing from both men regarding these matters.
Mr. Hahern and Mr. Martin believe that
the T.D.C., Parole Board and Probation
people now know that our organization at
times shares many mutual interests, and
working together is one way to attempt to
affect positive change.
MIDYEAR MEETING COMMITTEE
Bill Wischkaemper, a partner in the law
firm of Wischkaemper & Martinez, Lubbock, Texas, was appointed to chair
the Midyear Meeting Commiltee. Mr.
Wischkaemper informs me that he and
President Mallett have formulated a tentative plan to stage the mid-year program
in Las Vegas. The concept is to set aside
Wednesday, February 15, 1989, through
Saturday, February 18, 1989, for the Past
Presidents' Seminar, and the Board of
Directors and Executive Committee meetings. Mr. Wischkaemper is in contact with
various hotels and travel agents in an attempt to secure the best lodging and travel
at a minimal cost to our Association niembers. Once the mid-year meeting plan is
foqalized, an angouncement will be made
to $11 TCDLA members.
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2nd Annual
COMPARATIVE CRIMINAL LAW COURSE
Judge Larry Gist, Course Director

London, England & Edinburgh, Scotland
Nov. 4 through Nov. 13
Per Person Total Cost, Double Occupancy
$1664
Round trip air fare Houston - London - Edinburgh
Top quality, 4-star hotels
4 nights in London - 4 nights in Edinburgh
Outstanding faculty of Judges, Lawyers & Government Officials
Tours &transfers by private bus
Group baggage handling
Numerous receptions with English &Scottish Lawyers
Special Visits to:
Old Bailey Central Criminal Court
Royal Courts of Justice
Middle Temple Inn of Court
English Law Society
Parliament
Scottish Law Courts

Substantial CLE credit will be awarded
Extended travel option at no additional air fare cost
Charge air fare &advance London theater tickets
Golf available at famous Scottish courses

SPACE IS LIMITED!
TO REGISTER, SEND $100 PER PERSON TO:
Comparative Criminal Law Course
Judge Larry Gist
P.O. Box 3707
Beaumont, Texas 77704

-

ANY QUESTIONS??? CALL SUSAN SMART AT 409-835-8432

