..
I.'

Laqueta Holmes
President, FRIENDS

.1993-1994

i'

DEFENSE
-

-

reatures

VOLUME 22, NO. 6

16 Judicial Discretion: Some Ideas on Dealing With and
Challenging It
by Matthew Dekoatz and Bruce Weathers

19 Felony DWI: A New Approach to an Old Problem
by GaryA. Udasherz
21 If Justice is a Lady
by C.J. Bagwell-McEhwy
23 How to Save Your Went While Saving the Court Time
by Dr. Inese A. Na'den
24 Death of a Prosecution: Rule 29, Federal Rwles of
Criminal Procedure
by Thomas G. Shajpe, JI-.

26 The Legacy of the 73rd Legislature-Part 2
byJohn Boston
31 Trial Evidence-Part 2
by F. R. "BuckM
Files, JK

-

'I1

V O I C E F O R THE D E F E N S E

i

Laaueta Holmes is New President of
FRIENDS of TCDLA
The Voice honors the newly elected
President ofthe FRIENDSofTCDLAthis
issue. Iaqueta Holmes and Scrappy
have been constantlyinvolvedin TCDLA
activities for years, demonstrating how
the FRIENDS and TCDLA can work
together to further the goals of TCDLA.
When the TCDLA headquarters
needed afacelift, Laqueta, then residing
in Austin, worked timelessly to secure
bids, arrange for subcontractors, assist
with decoratingklesign decisions and
made sure the work was done right, on
rime and under budget.
Since moving to East Texas Po finally
combine households and discontinue
the long distance relationship she and
Scrappy had dealt with since their marriage inJuly, 1990Oememberthat?), she
has occupied herself in the real estate
business, relocation consulting and
countzy living. Since Sc~appy's
practice
involves considerable travel about the
stare andthoughthe Southwest,Iaqueta

has become a traveling companion, as
well as a part-time investigator, secretary, docket clelk, and chauffeur.
The Holmn live in K~lgore(behind
the "PineCurtain,"according toIaqueta).
Their 17-year-oldson has taken to rural
life like a cluck to water-wrangle~s,
ropers, pick-up trucks andtwo-steppin'!
The grandsons live just 25 miles away
on the farm in Upshur County, making
it real easy to "spoil 'emand return 'em."
Laqueta hasfumgoalsfo~theFXIENDS
this year, seeing the organization not
W t as a financial supporter of TCDLA,
but as a real catalyst for building camaraderie and mutuality within the criminal defense bar. She's learned that
TCDLA grew out of a loose-knit group
of friends who had as their common
goal the advancement of justice under
law-friends who shoulder-to-shoulder
had fought injusticewithin and without
the system. Her goal is to rekindle that
Friendship within the criminal defense
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Iaqueta hasquestedthe Voice editor
to luge membe~sof TCDLA to enroll
their. spouses, "significant others" and
staff members as FRIENDS, which we
now do. Dues are $25 per year. You
can contact Iaqueta at Scrappy's offife
(1-8004%-6887) for membership infom~ationand an application..
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CONTINUING LEGAL EDUCATION
Tentative Seminar Schedule

October 14,1993

December 16-17,1993

March 13-18,1994

Legislative Update
Lubbock

CDLP Skills Course
Houston

eDLP CTAI
~untsvhle

October 15,1993

December 18,1993

AprU 14-15,1994

Legislative Update
Dallas

TCDWCDLP/TCDLEI Board and
Executive Meetings
Houston

CDLP Skills Course
Fart Worth

October 21-22,1993
January, 20-21,1994

CDLP Skills Course
So. Padre Island

CDLP Skills Course
El Paso

October 23,1993
February 9-13,1994

May 19-20,1994
CDLP Skills Course
Wichita Falls

June 2-4,1994

CDLP Executive Committee
Meeting
So. Padre Island

TCDLA Winter/Spring Trip
Playa Del Carmen, MEXICO

November 12,1993

February 24-25,1994

Legislative Update
Austin

TCDLA "Anatomy of a DWI
Trial"
Houston

June 3,1994

February 26,1994

June 4,1994

TCDLA/CDLP/TCDLEI/FRTENDS
Board & Exe. Meeting

TCDLA Annual Meeting
San Antonid

TCDLA "Rusty" Duncan
Advanced Criminal Law Short
Course
San Antonio

TCDLA President's Party
San Antonio

November 18-19,1993
CDLP Skills Course
Tyler

Derember 3,1993
Legislative Update
El Paso

*SBOTAnnual Convention.
SBOT Advanced Criminal Law Cme.
^NACDL Midwinter Meeting:

June 22-25, 1994
July 25-28,1994
February 16-20, 1994,

Austin
Dallas
Maui, Hawaii
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President's
Message
by David R. BC'es

Well we're off and running. On
August 12th and 13th, the Executive
Committee of TCDLA met in San Francisco, California for the annual
President's retreat. Why so far from
home? I chose San Francisco as the
location for my retreat because the
placeand time coincided with NACDL's
annual meeting. Why? Many of our
members are also members of NACDL.
Several of our officers, directors, and
fo~merpresidents are officers and directors of NACDL. We have many
common goals with them and are formally affiliated with NACDL.
On August 12,1993, Deborah and I
hosted a cocktailparty at thepanpacific
Hotel for our Executive Committee and
invited NACDL guests, including President Nancy Hollander and her successor John Henry Hingson. Also present
were Keith Stroup, NACDL Executive
Director and Cindy McGill, Deputy
Executive Director. We used this opportunity to exchangeideasand discuss
mutual interests. We also had a great
time.
On Friday, August 13th, our Executive Committee met at Scoma's Restaurant in Sancilito for a working lunch.
Our purpate was to plan our programs
for my term and to address specific
problems which need to be corrected.
The fi~storder of business was to check
the status and define fhe mission of
each of our working committees.
CLE continues to be a major focus of
ourefforts. TheRustyDuncanAdvanced
State Criminal Iaw Short Couit held in
June in San Antonio was a major success. Course content was outstanding
and the course produced $44,000 in
revenue, Although we had some initial
problems with publicizing and promoting our Federal Criminal Law Short
Course in New Orleans, scheduled for
September 29, and 30, 1933, we've
gotten it on track and are hopeful that
it will bewellattended. \Ve"vescrapped
the Trial of a Diug Case for February
1994. Although the 1993 course had
great content, attendance was down
and TVC suffered a small loss on the
program. Deborah Gottlieb, our CLE
Chairman, has met with Gary Trichter
who has agreed to produce a DWI
seminar forTCDLA in February 1994 in
Houston to replace the Trial of a Drug
Case. Trichter was course director to
the CDLP, sponsored DWI course m
Dallas this past July. By all accounts, it
was one of the finest CLE programs the

appearance in an appeal regarding
multiplicitydcouots forfcdelalflrcanns

I
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Proposed
Sanction in
Habeas Appeals

Courtesy of David Botsford, I received the following proposed revision
to the Rules of the United States Court
of Appeals for the 5th Circuit. Because
of the importance of the rule, I am
highlighting it in this space for the
informatian of our membership, and
obviously for the purpose of giving our
membership adequate time to respond.
Davidmadeseveral commentswhich
I t h i i are worth noting:
"Death penalty litigation is scary
enough without the possibility of
sanctions! Dilatory actions should not
be encouraged, but this proposed
modif~cationto the local rule is unnecessary (in my opinion). It may well
force the attorney to reveal matters
within the scope of the attorney-client
privilege work product doctrine and/or
information that is confidential under
Texas State Bar Rule 1.05. Futthermore,
it is a built-in show cause order. why
should we have to explain why we are
filing what we are filing when we are
filing It. If the Coult has a problenl with
the Iastminutefh by anattorney, the
Couit can always issue a show cause
order. To have to address this in a last
minute pleadingonly addsto theanxiety
that is inherent in death penalty litigation. Of course, the Court has a legitimate interest in avoiding last minute
dilatory pleading and its effort to do so
is going to be approved, but I think that
TCDLA should strongly oppose the requirement that attorneys explain their
actions in a document without the requirement of a show cause order.
Contempt rs already a sanction; financial sanctions to people who are willing
to represent people on death row is
merely a device to drive amyattorneys
under the guise of discouragingdilatory
pleadimgs. Simply stated, it d l have a
terribly chilling impact on attorneys. It
is my opinion that we should carefully
comment on the proposition that although dilatory pleadings should not
be encouraged, the proposed modification to the local rule chills rigorous
advocacy and may well violate the
attorney-client and work product
privileges as well as requiring Texas
attorneys to violate our State Bar Rules
(i.e., mnfidentialinfoimationunderState
Bar Rule 1.05 is broader than infomation that h privileged under Federal
Rule of Evidence 501; and Rule 503 of
the Texas Rules of Criminal Evidence is
broader than Rule 501 of the Federal
Rules of Evidence). ANY COMMENT
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PERRED TO ABOVE FROM
PETITIONER'S COUNSEL. COUNSEL
WHO SEEKS TO FILE AN APPEAL
FEWER THAN FIVE DAYS BEFORE
THE SCHEDULED EXECUTION SHALL
ATTACH TO THE PROPOSED FILING
A DETAILED EXPLANATION STATING
UNDER OATH THE REASON FOR THE
UNITED STATES COURT OF
DELAY. IF THE APPEAL IS FILED
APPEALS FOR THE HF17I CIRCUIT
FEWER THAN FIVE DAYS BEFORE
NOTICE OF PROPOSED REVISION
THE SCHEDULED E)(P.CUTIONTHE
TO LOCAL RULE
Pursuant to Title 28 U.S.C. $2071Cd>, COURT MAY DIRECT COUNSEL TO
SHOW GOOD CAUSE FOR THE LATE
notice is hereby given that the court is
considering :t&)ption 01, tl!c atl~chcd FILING. IF COUNSEL CANNOT SHOW
Loal Hule8.12ini~singafilingckadlinc GOOD CAUSEFORTHELATE FILING,
COUNSEL WILL BE SUBJECT TO
for habeas petitioners under a sentence
of death The court will consider SANCITONS.
IF THE STATE INTENDS TO ASK
adoption of this rule only after the
THIS COURT TO VACATE AN ORDER
comment period has expired.
OF THE DISTRICT COURT STAYING
Written comnlenrs on the attached
AN EXECUTION, COUNSEL FOR THE
proposed ruleshouldbe sent to Ilichard
STATEwlLLFlLETHEsTATE'SAPPEAL
E. Windhorst, Jr., Clerk, United States
AND APPLICATIONFORRELIEFFROM
Court of Appeal&Room 109,600 Camp
TI IE STAY AS SOON AS Pl~A~~llCAI3l.l~
Street, New Orleans, LA 70130 within
Arl 1% Till< l)lSTl~l(,"l'
COURT ISSllL5
60 days from the date of this notice.
1'1SORl)Ell.ANY L1NIUSnFlEl)DELAY
Dated: August 27, 1993
BY COUNSEL FOR- THE STATE IN
COUNSEL FOR HABEAS PETITIONSEEKINGSUCHRELIEFINTHIS COURT
ERS UNDER A SENTENCE OF DEATH
WILL SUBJECT COUNSEL TO SANCWHO \VSH TO APPEAL AN ADVERSE
TIONS.
JUDGMENT RENDERED BY THE DISMUST BE SENT TO THE COURT BEFORE OCXOBER 25,1993 (i.e., 60 days
from the date of notificatfoh). I can be
reached in El Paso at 015) 544-9453 if
you want or need to speak with me for
the next couple of months."

APPEAL AND APPLICATIONS FOR
CERTIFICATE OF PROBABLE CAUSE
AND STAYWITHTHE CLERK OFTHIS
COURT AT LEAST FIVE DAYS (EXCLUSIVE OF SATURDAYS, SUNDAYS
AND HOLIDAYS) BEFORE THE
SCHEDULED EXECUTION. COUNSEL
FOR THE STATE SHALL RESPOND AS
SOON AS PRACXCABLE ATTER RECEIPT OF ANY OF THE PAPERS RE-

the VoicefortheDefensemagazine. He
is oast Director of the State Bar's Ad~.:i\J<:uursc:~ncifcrrnier
v:~~ked~~lrnin:~i
rl1ili1111:11i
(11lllc Criminal law Scclicms
of the State Bar and Dallas Bar.
After working inthe trialandapp4late
sectionsoftheDistdctAttorney'sOfke,
Kerry enteredprivate pmctice inDaUas.
He is Board Certified in Criminal law.
Kerry has spoken at conferences
sponsored by State Bar, Dallas Bar and
TCDLA, and has written atticles on
Texas Rules of Criminal Evidence and
Expert Witness Testnnony. Recent articles appear in Southwestern Law
Journal and ADA General Practice Sec-

C-NT:
The above rule should
assist habeascounselin capital casesby
making it clear when their appeal must
be filedin this court. We are persuaded
that a c l e a r d e should assist counsel in
defining their ~esponsibilityto their
dient. We believe the absence of such
a rule led well intentioned counsel to
perceive a duty to delay filing, particularly in successive habeas applications,
because in their view their client's
chances for a stay were improved by a
last minute filing. Such late filingsserve
no useful purpose. To the contrary,
appeals filed immediately before the
scheduled executioncreak an artificial
emergency that places an undue burden on the coun andmay prejudice the
petitioner's case on the merits.
In considering whether counsel has
exercised reasonable diligence to meet
the filing deadline this rule imposes,we
consider counsel's promptness and
diligence in initiating and prosecuting
the petition throughthe state GOUTS and
the federal district court and the explanation called for by the rule's third
sentencemust adequately address these
matters. Thus, prompt filing of
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CRIMINAL DEFENSE LAWYERS PROJECT

CDLP SKILLS COURSE
October 21-22,1993
Sheraton South Padre Island Beach Resort 310 South Padre Boulevard
South Padre Island, Texas
COURSE DIRECTOR: Bennie Ray, Austin

CO-DIRECTORS: J.

Gary Trichter, Houston William A. White, Austin

TENTATIVE SCHEDULE
Thursdav. October 21.1993:
8:OO-8:45 a.m.
Registration
8:45-9:M) a.m.
\Velcome and Opening Remarks
David R. Bires, Houston
President. TCDLA
Bennie Ray, Austin
Confessions
William A. \Vhite, Austin
10:30-10:45 a m . Refreshment Break
10:45-11:30 noon Ethics and the ConstitutionalDefense
Lawyer
Keith E. Jagmin, Dallas
11:30-12:15 0.m. Texas Constitution
James C. Harrington, Austin
12:15-1:30 p.m. Lunch (on your own)
1:30-2:30 p.m.
Overview From the Bench:
Judges Panel:
Judge Brenda Kennedy,Connly Court #7
Travis County; Judge Elma Salinas, District
Court Webb County; Judge Robert Garza,
District Coun Cameron County, Judge Mike
Lynch, District Court 'l'ravis County
DWI Practice Gems
2:30-515 p m .
J. Gary Trichter, Houston
3:15-3:30 p.m.
Refreshment Break
Legislative Update
3:30-4:45 p.m.
Betty Blackwell, Austin
Jobn C. Boston, Austin
Questions and Answers
4:45-5:00 p.m.
945-10:30 a.m.

.

....................

5:OO-6:30 p.m.

Adjourn (Cash bar immediately following)

Fridav. October 22.1993:
9:W-945 a.m.
Does the State Really Have Parole?
WM. T. "Bill" Habern, Riverside
945-10:45 a.m. Electronic Lawverine
Diana Ranios, sIiepar&
Morris A. Miller, Curtis Hill
Kendall Raxter, ConipuFoms
10:45-11:OO a.m. Refreshment Break
11:W-11:45 p.m. Smart Weapons and High Tech
Demonstrative Evidence
E.X. Marrin 111, Dallas
11:45-12:15 p.m. Error Preservation
Brian W. Wice, Houston
1215-1:30 p.m. Lunch (on your own)
Probation Panel
1:30-2:30 p.m.
Travis County Correction and Supervision
Karen White, Austin; Laura Ichon, Austin;
Eric Hansen, Austin
Changes Are Coming
2:30-515 p.m.
Marshall Shelsy, Houston
3:15-3:30 p.m.
Refreshment Break
What's Hot in Charges and Indictment
530-4:30 p.m.
Judge Tom Ulackwell, Austin
4:30-4:45 p.m.
Questions and Answers
4:45 p.m.
Adjourn

....................

Course Pre-RegistrationForm

Hotel Reservation Card

CRIMINAL DEFENSE LAWYERS PROJECT
Skills Course
South Padre Island, Texas
October 21-22, 1993
PRE.REGISI?IATIONBENEPlTS:Your registmtion must reach our oflice by
Octokr 20, 1993 in order to guarantee receipt of course materials at the
seminar
Be sure to include vow $160/$180 redstration fee.
Name
Address
City/Srate/Zip
Telephone (
)
County
Bar Card No.
Current Occupation
I am 0 am not Cl a member of the TCDLA
RETURN TO:
Criminal Defense lawyers Asrociation
6M) \Vest 13th Street
Austin, Texas 78701
612) 478-7994

In order to secure your hotel reservations at reduced group rates, this cad.
letter, or call idcntilying you with the 'Texas Criminal Delense Iawyers
Associalion must be sent to the hotel as soon as possible.
Sheraton Soulh Padre Island Beach Reson
310 South Padre Boulevard
South Padre Island, TX 78597
(210) 761-6551 or (800) 6724747

$65.00Single/Dauble + tax

1 will check in on
and out on
I am attending the CDLI' SKfI.LS COURSE which is being conducted
by the CRIMINAL DEFENSE LAWYERS PROJECT.
Name
Address
City/State/Zip
Zredit Card and number for LATE AMiVAL GUARANTEE (after 6
p.m.)
Zard
#
Expires

AT
LONG

LAST ..........

TCDLA ANNOUNCES A PROFESSIONAL LIABILJTY
INSURANCE PROGRAM FOR ITS MEMBERS
Through the joint efforts of TCDLA, TexMark, and National Casualty Insurance Company
(Rated A+15 by A.M. Best), TCDLA Members have access to outstanding coverage at highly
competitive rates.
Today you can obtain numerous quotes for professional liability insurance. Make sure one of
these quotes is from your association sponsored program.
TCDLA has recognized fluctuating trends in this area and is working hard to stabilize premiums
for many years to wme.

Policy Highlights
Easy to read policy
Unlimited prior acts coverage
available

For information please reply to:

Covers all legal and notary services
Up to $5,000 may be paid annually
with no deductible for defense of
disciplinary proceedings
Innocent insured protection
Duty to defend policy
Annual Aggregate Deductible
Insured's consent required to settle
claims
30-day free "Extended Reporting
Period" with options to 60 months

Insurance Agency, Inc.
Martha Stebbins
14135 Midway Road
Suite #300
Dallas, Texas 75244
(8OO)588-0013
Fax: (214)386-8081
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FEDERAL SENTENCING
by WalterM. Reuues, Jr.

Definition of Cocaine Base "Cocaine
base covers more than crack cocaine.
Instead, it includes any substance that
would produce cocainesalt ifcombined
withanacid (scientific definition). Thus,
highly impure, unsmokable mixture,
could meet definition. UnftedStatesu.
Jackson No. 91-1664, 51 CrL 1289
(2nd Cir. June 15,1992).
Defmition of Cocaine Base "Cocaine
base" encompaqes any formof cocaine
that is smokable. United States u.
Wheeler No. 92-1024,51 CrL 1517
(8th Cir: August 13,1992).
AoolicationofIntenrenin~
Guidelines
Guidelines changes that are beneficial
to a defendant, and which take effect
after sentencing, should not be applied
on appeal. Discretion to modify a sentence based on subsequent changes is
vested in the District Courts. United
States u. Colon No. 91-1360,51 CrL
1079 (2nd Cir. April 6,1992).
Multiole ConvictionsfromOne Crime
S~ES Two prior conviction resulting
from one "crime spree" should not be
countedseparatelyindeterminewhetlm
the defendant is an Armed Career
Criminal. Statute was meant to reach
multiple convictions arising out of
separate criminal episodes. Here, convictions were for two robberies, committed within thiay minutes of each
other. Unitedstates u. Brady No. 911350, 51 CrL 1080 (6th Cir. March
30,1992).
Guidelines not alwayscontrollmgThe
guidelines should control only in a
"typical" case. In sentencing, the court
should first determine whether the case
is sufficiently typical that the guidelines
should control to the exclusion of all
other factols. If not, then the court
should inipose a sentence that will
advance the goals set forth In 18 USC
Section 3553(a). Cou~tconstrues the
guideline scheme as giving no mole
effect to the guidelines than the 0 t h
factors set forth in Section 3553ta).
UnitedStates a Concepciotr No. CR91-781,51CrL 1339(D.C. E.N.Y June

30,1992).
Guidelines controlling The guideline
sentence always controls, unless the
case involves a circumstance of a kind
or degree not taken into consideration
in formulating the guidelines. The en
banc majority rqecteda panel decision
which would have allowed a court to
de-emphasize the guidelines in favor of
the sentencing factors set forth in 18
U.S.C. 3553. Unitedstates u. Dauern
No. 90-3681, 51 CrL 1381 (6th Cir.
Tulv.21.1992).
"
. . . I)rmtIure - lixtc~ortlinarvRestitution
i ~ c f c n d a ~wliu
~ t rnxkcs cxtrrcordinary
attempt at restitution may be entitled to
more than hvo point credit for acceptance of responsibility. Here, defendant
entered into a repayment agreement
prior to indictment, agreeing to repay
approximately $800,000.00. United
States u. Davis No. FCR 91-22, 51
CrL1357(D.C. N.Ind.June 24,1992).
Double Counting Conduct that is
taken into account under one enhancement provision cannot be used in
another enhancement provision. Before
double counting is permissible, the
guidelines must be specific inauthorizing
it. Enhancement for more thanminimal
planning was improper, where defendant already received enhancement for
being a manager. United States u.
Romano No. 91-1999 51 CrL 1361
[6thCir.July 16,1992). Note: Fourth
ciicuit has leached opposite result,
holding double countlng is prohibited
snly when guidelines specifically prohibit it. United States v. Curtis 934
F2d. 553 (4th Cir. 1991).
Presentence regolts - Evidentiary
Where defendant disputes
Bctualfindings in a presentence report,
rourtmay not rely solelyonunsupported
dlegations in the report. Additional
gidence must be offered, and court
nust make specific Factual findings.
YnitedStates u. Bluske No. 90-5518,
$1CrL 1379 (8th Cir. July 2,1992).
Relevant Conduct - regularity of
:onduct Court attempts to develop

"meaningful"standard for relevant conduct determinations, in order to avoid
constitutional problems with the "less
than reasonable doubt" standard used
at sentencing. Essential components of
relevant conduct are regularity of conduct, and its similarity and temporal
proximity to the offense of conviction.
Pastmisconduct that is readily separated
into "distinct identifiable units" should
notbeincluded. UnftedSfates U.Hahn
No. 89-10592,51 CrL 1116 (9th Cir.
A p d 7,1992).
Revocation of Probation -Mandatory
Sentence Defendant whose probation
is revoked for possession of drugs must
be sentenced to one-third of the probationary term, and not the sentence for
which he was initially eligible. United
States u.Byraett No. 91-3808,51CrL
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1133 (8th Cir. April 24, 1992) The
opposite result was reached by the
Eleventh Circuit, where they held the
coulf is bound by the sentence for
which the defendant was initially eligible. UnLted States u. Gratuierson
No. 91-8728,51 CrL 1463 (11th Cir.
August 4,1992).
Credit for Time S ~ e n tin Halfway
House Conhenlent in halfway house
under restrictive conditions is not "official detention," and therefore defendant is not entitled to credit for time
served under 18 U.S.C. 3585(b).
United States u. Morelatrd No. 90-

5375MN, 51 CrL 1398 (8th Cir. June
30,1992).
Advisory Nature of Policv Statement
Policy statements in Chapter 7 dealing
with supervised release revocations are
adviso~y,instead of mandatoty. United
States w. Headrick No. 91 1854, 51

CrL 1335 (5th Cir. June 11,1992).
Consolidatedfor Sentencing Cases can
be consolidated for sentencing even in
the absence of a formal order of consolidation. Prior offenses for which a
defendant received identical concurrent
sentences from the same judge at the
same hearing were "consolidated" under the guidelines. United States u.
Bachiero No. 90-50685,51CrL1459

(9th Cir. August 4,1992).
Denarmre -ExtraordinaryAcceptance
of Resoonsibility Court may depart
downward where defendant's acceptance of responsibility is substantially
greater than norn~al.Court also authorized a two level downward depa~ture
for prosecutorial manipulation of the
charges. United States u. Lieberman
No. 91-5687, 51 CrL 1432 (3rd Cir.
July 24,1992) Also, United States u.
Rogers No. 92-1066, 51 CrL 1483
(2ndCir. August 12,1992) (surrender
one day after offense, confession to
crime and seeking help for cocaine
addiction).
Sentencing on Drun codmiracy Defendant convicted of drug conspiracy
should not automatically be sentenced
for amount of dlugs involved in conspiracy. Instead, court must determine
amount which was foreseeable by each
conspilator. United States u. Lantri
No. 91-1597,51 CrL 1434 (2nd Cir.

participating in counseling and selfhelp groups. United States u. Ziegler
No. 91-40024-01,51CrL 1283 (D.C.
Kan. May 29, 1992) Also, United
States u. Maier No. 92-1143, 52 CrL

dence, free from strictures of right to
confrontation. Evidence need only have
sufficient indicia of reliability to support
its orobable accuracv.Utrited States u.
~il;er~narr
No. 90-3205,52CrL 1004

1035 (2nd Cir. September 23,1992)

(6thCir.September22,1992);United

(rehabilitation from heroin addiction).
Use of Illegally obtained evidence
Government may use illegally obtained
evidence during sentencing. Only
limitation is where there is a showing of
improper purpose, such as intent to
obtain evidence in order to increase a
defendant's base offense level. United
States u.Jessup No. 91-6296,51CrL

States u. Wise No. 90-1070, 52 CrL

1284 (10th Cir. June 11,1992).
Supervised Release - Unreasonable
conditions In fashioning conditions of
supervised release, court is restricted to
conditions which reasonably relate to
the nature and circumstances of the
offense. Condition that defendant not
father another child by anyone other
than his wife was not reasonable, where
defendant was convicted of distribution
of heroin. Unitedstates u. Stnith No.

91-3591,51CrL1492(8thCir.August
14,1992).
Relevant Conduct - prior to joining
consniracy Inquily inconspiracy case is
whether conduct of conspirators was
reasonably foreseeable. Foreseeability
does not encompass looking back.
Therefore, defendant cannot be held
accountable for drug amounts distributed or possessed before 11e joined
conspiracy. UniteiiStntesu. O'Campo
No. 91-1089, 51 CrL 1554 (1st Cir.

September 3,1992).
Sentencine for Different Offense
Defendant was convicted of being a
felon in possession of a fireann. Act on
which charge was based involved
pointing a fireann at a city police officer. Instead of using base offense level
for offense of conviction, government
wanted to use the offense level for
aggravated. Court held defendant's
sentence could not be increased by
incorporatinga state offense. Definition
of "another offense" in guidelines does
not encompass state offenses. Further,
federal punishment for state crimes
would violate notions of "federalism."
United States u. Carroll No. S 90-

July 24,1992).

0471, 51 CrL 1557 (D.C. Md September 4,1992).

Denamre - Drue Rehabilitation Defendant who completes extraordinary
drug rehabilitation efforts maybe entitled
to downward departure. Here, defendant kicked a 20 joint a day habit by

Confrontation at Sentencinn ConFrontation clause does not apply to
sentencing proceedings. Even though
procedure is more structured, there is
still need to obtain wide range of evi-

1004 (8th Cir. September 17,1992)
Note: Siluermatr is an en banc decision on rehearing. The previous decision, holding confrontation did apply,
had been withdrawn.
Waiver of Rieht to Appeal Waiver of
right to appeal containedin plea bargain
agreement is binding, even though
executed in advance of sentencing.
United States v. hfehtrcot~No. 91-

4627,52 CrL 1008 (5th Cir. September 3,1992).
Downward Departure - Aberrant
Behavior A defendant's aberrant behavior may provide basis for downward
departure. Here, defendant had recently
lost his job, crime was committed with
unloaded firearm, offense was
defendant's first, and friends expressed
shock at defendant's behavior. United
States u. Fairless No. 91-30344,52

CrL 1022 (9th Cir. September 21,
1992).
Accentance of Responsibilitv - Exel-cise of Rights Court can balance a
defendant's exercise of constitutional
or statutory rights against evidence of
contrition in deciding whether to grant
credit for acceptance of responsibility.
Thus, it was improper to consider the
defendant's intent to appeal his conviction, and the exercise of his Fifth
Amendmentrightsatsentencing.United
States u. Rodriguez No. 90-5041,51

CrL 1157 (Nth Cir. April 24,1992).
Amount of Drues - Mixture or Substance Combination of cocaine and
creme liquor is not "mixture or substance" under the guidelines; thus, entile weight of substance should not be
used in calculating the offense level.
Court adopts a "market oriented approach. Substance was not ingestible,
and is not the fornl in which cocaine is
nornlally distributed to the consumer.
UtrftedStatesu.Acosta N o . 91-1527,

51 CrL 1221 (2ndCir. May 13,1992).
Also, United States u. Rodriquer
No. 91-5455, 52 CrL 1034 (3rd Cir.
September 18,1992) Brick composed
mostly of boric acid with veneer of
cocaine was "mixture or substance."
Boric acid was not consumable, was
Cot~finrred
on page 35
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VIEW FROM THE BENCH
Judge Larry Gist
CriminalDLstrict Court
Beaumont, 1X

There's probably nothing lower in
the whole wide world than a no-count
double crossing defense lawyer. Why,
only they and snakes can crawl under a
door, right? Can't ever trust urn. They'll
lie, cheat, steal, and do most anything
they can think of to get the guilty
wminal off scot free. More than anythmg else, they'lluse legal technicalities
to virtually insure that a dangerous
crook gets turned loose on our community.
At least that'swhatwesayuntil weget
accused of something and then it's a
differentsto~yaltogether.Somany times
I have seen officers curse and curse a
particular defense lawyer only to turn to
him for protection when the finger of
guilt is pointed at them later. Ever been
accused of something you didn't do?
Then you know the feeling. Criminal
accusationsmake stlange but necessary
bedfellows
It seems like more than ever before,
judges, prosecutors and law enfarcenlent officials are being accused of
violating the criminal law. I remember
a very respected criminal court judge
who m s accused of trading prohtion
for sex when the defendant was a
prostitute. Recently, a police chief in a
major city was indicted for perjury. And
in almost eveiy city, officers have been
charged with civil rights violations in
dealing with persons they have arrested
or held in custody.
So when the fatal finger of fate points
at us, we quickly retreat from a routine
of criticism of defense lawyers and
realize that ourfortune, good name and
future are in large measure in the hands
of someone we used to despise.
There certainly are unscrupulous
lawyels-just like there are bad apples

(reprinted from the Texas Trooper
nzagazine)
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in the criminal justice system. But in the
main, most of the defense bar adheres
to a strict code of ethical and professional conduct.
Theirlegaldutyisnotmostpeople
think-to get someone off. Their role is
to make sure that all of us in the system
do our job in a legally correct manner.
Their ~esponsibilityis to insure that the
officials in the criminal justice process
follow the rules.
If they didn't exist to protectthe rights
of the accused, then a defendant would
be at the mercy of the government.And
all of us know that sometimes, criminal
justice offcials stretch the tluth a bit.
Government protection is often really
no protection at all. We don'talways get
a kinder and gentler nation, do we?
And, the moreunsavorythedefendant,
the more vilfication is heaped on the
defender. How cananybody defend the
guy who murdered a baby? Or the guy
who tortured and raped a young girl?
Well, it's done by the same ~ l e and
s
standards of ethics that good lawyers
follow in defending you or me if we
were accused of some type of criminal
conduct.
It has always anxized me to attend
civic and social functions and listen to
all of the "good" people complainabout

so many criminals getting off on technicalities. That's until their son is arrested,
and then it's a different tune altogether.
How could the police treat their son so
unfairly? Why should their son have to
post bond?What do you mean he could
go to prison for just breaking into a
store--don't you know boys will be
boys!!!
So it's really on what side of the fence
we're on at any given time that determines our views. In the movie A Man
for AN Seasons the Lord Chancellor of
England was asked to bend the rules s o
the King could get what he wanted, and
he refused. In explaining his reasons,
he said somethinglike this; You can cut
Contin~redon page 37
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TRIAL NOTEBOOK
by Allen C. Isbell

Regarding Applying Law of
Self-Defenseto
Lesser-IncludedCharges
Sometimes a jury charge will give an
abstrart instruction on the law of selfdefense, but it will fail to apply that law
to any of the substantive lesser offenses
inthe charge<i.e.voluntarymanslaughterand aggravated assault). At the close
of the instruction, the Court may apply
the h w to the prima~ycharge (murder),
but refuse to apply the law of self
defense to the lesser-included charges,
optingto put this catch-all, two sentence
paragraph:
"It Ls a defense to this prosecutien if the Defendant's conduct
wasjus~edbylaw.Thisapplies

BOOK REVIEW
Texas Search and Seizure
By: Eobert R. Barton
Professor of Texas C r i m i i Procedure
St. Mary's University School of Law
Pnblbher:
Shepard's McGaw-Hill
555 Middle Creek Parkway
P. 0. Box 35300
Colorado Springs, CO 80935-3530
Reviewer:
John F. Onion, Jr.
PresidingJudge (Retired)
Texas Court of Criminal Appeals
3806 Hillbrook Drive
Austin, Texas 787314044

The late comedian, George Gobel,
used to say 'You can't hardly get that
kind no more." That expression fits
Judge Robert R. Barton's latest publication like aglove. Spme fear the work of
any law professor may be too theoretical to be of any practical use. Fear not,
forthis book is the balancedwork of an

to any alleged offense set forth
in the Court's charge."
In Frmnsl u. State, 424 S.W.2d 631
CTex.Crim.App. 198Q the Court of
CriminalAppeals held that the failure to
apply self-defense to the facts of the
case constitutes fundamental error.
In Didwn u. Stute, 625 S.W.2d 436
flex.App. 15th 1981P.D.R.R.),theCourt
of Appeals held that the failureto apply
self-defenseto a lesser included offense
is not fundamental error.
In Ross v. State, 763 S.W.2d 897
(TezApp. Dallas 1988 P.D.R.R.), the
Court of Appeals held that the failureto
applyself-deknseto the lesserinduded
offenses xvas not e r m or, alternatively,
not harmful error because the above
quoted language was in the charge.
In Jordan u. State, 782 S.W.2d 524

flex.App. 14th 1988P.D.R.R). the Court
of Appeals held that the failure to apply
self-defense to the lesser-included offenses was leve~ibleerror, and distinguishedRossu.State, because theabove
quoted language was not given.

author who is also a former distfict
judge as well as an experienced trial
attorney. The treatise is a valuable
bench book for all criminal trial judges
and one that trial lawyers should never
leave home without when the destination is the couttroom. Moreom, the
treatise is a handy research tool forthe
writer of an appellate or trial brief. As
a former appellate judge still sitting by
assignment I have found this well-organizedtreatiseinvaluableasa research
s o m e when drafting opinions dealing
with questions of arrest andsearch and
seizure.
In compiling this treatiseJudge Barton
has kept in mind the problems often
confrontingjudges and lawyers in this
area of the law. This is evident as one
begins to examine the treatise which is
divided into two chapters. The fmt
deals with the law of arrest. There ate
separatesections on general provisions
arrest with and withouta warrant. The
second chapter ansearch and seizure is
arranged in a similar manner. Most
irnpo&ntly, there are sub-sections on
practice aids concerning motions to
suppress evidence, objections, and the

trial court's charge.
The text is easily =adable with an
insightful discussion of the current law
and the exclusionary rules supported
by citations in the footnotesto the latest
federal'and state caselaw and the applicable constitutional and statutory
provisions.
Tex'asSeurcbatzdSeiaure has a hard
back cover with a notebook frame
convenient for future supplementation.
This is important, for this area of the
criminal law continues to grow lapidly.
Judge Barton has done a magnificent
job in uniquely pulling together under
one coverthe complex law of arrest and
search and seizure in a form helpful to
the inexperienced attorney and the
seasoned litigator alike.
Shepard's
McGraw-Hill has rendered a great service in publishing this book for the
Texas Bar. NoTexas lawlibiary should
be without this scholarly treatise. I am
confident that ance T i m Sea?& and
SeLw~v is examined and used, the
reader will agree with Gwrge Gobel's
expression.

Alkn C MJCW is a li~wkurmat-
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Judicial Discretion:
Some Ideas on Dealing With and
Challenging It
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in preparation andthe rough amount o
time reasonably estimated for each.
Based on Unavailabilitv of Counsel
No abuse if substitute counsel i.
available,especially from trial counsel:
firm. McKntght u. State, 432 S.W.2d 6:
(Tex.Crim.App. 1968).
Based on Illness of Defendant
Abuse of discretion if defendant'!
abilitytoassist inhis defenseisserioush
diminished and the conditionisexpectec
to improveat a reasonabletime. Ghana
u.State, 528S.W.2d605 CraCrim.App
1975).
Based on Illness of Counsel
Discretionary, but the appellate courk
will review with benefit of hindsight h)
looking at whether counsel's overal
pedonnance duringthettialms affectec
by the illness. Although an extreme
situation, (defense counsel m s to un
dergo major surgery the day after the
start of the trial), look at the reasoning
used in J i n m z u. State, 648 S.W.2d
782 (Tex.App. - Dallas 1983, no pet.) fol
ideas on argument.
Change of Venue
See Alan u. State, 488 S.W.2d 460
<Tex.Crim.App. 1973).
Competency of Defendant
Refusalto holda competencyhearing
isreviewedforabuse,&Pr?rteLong,564
S.W.2d 760 (Tex.Crim.App. 19781, although probably reviewed fairlystrictly
in light of statutory requirement to
conduct hearing if any evidence of
incompetencyfmmanysource. Refusal
to appoint an expert to examine defendant for competency is reviewable
only for abuse of discretion. kym u.
Stafe, 552 S.W.2d 158 flex.Crim.App.
1977).
Motions for Trial Expenses and Reimbursement of Expenditures
Decision on reimbursement to trial
counsel for expenses and the reasonableness of those expenses is discretionary, Johnson u. State, 746 S.W.2d
791 fleti.App. - Corpus Chrlsti, 1987,
pet, ref.), hut if the defendant is harmed
by a failure to grant additional funds,
there may be a denial of due process.
See Cherry u. State, 488 S.W.2d 744
flex.Crim.App. 19721, at 752.
Determination of a Witness' Expertise
Broad discretion. See Steue u. State,
614 S.W.2d 137 flex.Crim.App. 1981).
This is true even if the witness doesn't
think he or she is an expert. AZanda.
u. St630 S.W.2d 355 CTex.App. Houston [lst Dist.1 1982, no pet.).

Continuance D u d g Trial
No abuse of discretion in refusing a
continuance for defendants' expert to
examine newly disclosed tape recordingevidenceifitwill substantiallydelay
the trial. CoNectwn Consultnnts, Inc. u.
State, 556 S.W.2d 787 (Tex.Crim.App.
1977).
Depositions of Witnesses
Trial court has bmaddiscretion.James
u.Stdte, 563S.W.2d599 (Tex.Cibn.App.
1978); Hmrikse,~u. State, 500 S.W.2d
491 (Tex.Crim.App. 1973). Most of the
decisions holding the trial court did not
abuseitsdiscretioninthisarea,however,
do not appear to have had much of a
record made by defense counsel as to
why the deposition of that witness was
specificaly needed, as opposed to just
for general purposes of impeachment.
At a minimum,you should be sure your
record includes evidence of inability to
get the witness' information any other
way, any sketchiness of information in
the State's fie onthe witness'testimony,
the witness' importance to the State's
case against your client, lack of other
impeachment material such as prior
convictions, and reasons why you believe that impeachment evidence might
be disclosed by the deposition. See
Willianls u. State, 629 S.W.2d 791
flex.App. - Dallas 1981, pet. ref'd.).
SubpoenafmOutofstateWitnesses
A discretionary decision, although
probably fairly narrow discretion in
light of the constitutional right to compulsory process. Be sure to present
evidence that witnesses possess material testimony and it cannot be secured
elsewhere. See Asbby v. State, 6646
S.W.2d 641 CTex.App. - Port Worth,
1983, pet. rePd.).
Limitation to Access of Courtroom
Also discretionary,but also subjectto
constitutional public trial limitation.
Order restricting access must have a
clear basis in the record, and must be
namwly drawn. SeePricev. Sfafe,496
S.W.2d 103 (Tex.Crim.App. 1973).
Restraint of Defendant
Likewise, due to constitutional considerationsthereco~dmustaffirmatively
reflect the reasons for the restraint.
Cutoerhouse u. State, 755 S. W.2d 856
(Tex.Cibn.App. 1988). Tryto dodamage
controlbysuggestingaltemativeswhich
would place the m i n i restraint
flecessary on the defendant to accomplish the needs reflected by the record.
You may then be in a position to argue
3n appeal that the restraiit was in

excess of that required, even if there
was a basis for some restraint.
Voir Dire
A refusal to permit individual voir
dire may be an abuse of discretion.
Smith u. State, 703 S.W.2d 641
<Tex.Crim.App.1985). If the question is
proper, and the area of inquiryisproper,
the trial court abuses its discretion in
refusing to allow it. Smith v. State, 518
S.W.2d 823 (Tex.Crim.App. 1978). Be
sureyourrecordcontains thequestions,
either by dictating them or tendering
them in written form. Not only is this
area not subject to a harm analysis
(Nfiqfio u. State, 808 S.W.2d 482)
flex CrimApp. 19913, but the appellate couw appear to fairly strictly coflstrue the trial judge's discretion in this
regard.
Even if you mark the wmng panel
member for a peremptory strike, the
rrial court can abuse its discretion in
refusing to allow you to correct it.
Amdondo u. State, 735 S.W.2d 271
Uex.App 1987, pet. rePd.3. You should
Focus on the harm to your client (we
suggest a similar procedure to that for
presewing e m r from improper denial
3f the challenge for cause) and the
small delay involved in umecting the
mistake. The trial court generally has
5iacretion on whether or not to sustain
a challenge to the "vacillating jumr"
who seems to answer both ways on the
mneissue. Thisis basedon the cou~t's
>pportunityto Observe the individual's
iemeanor, tone of voice, erc. Cartei-u.
%ate, 717 S.W.2d 60 flex.Crim.App.
1986); Smith u. State, 683 S.W.2d 393
:Tex.Crim.App. 19841, at 401 n.5.
Enforcement of the Rule
This is an area generally given broad
liscretion. Again, be sure your record
eflects exactly how you were harmed
>y the ruling, and/or how the State
vould not be harmed nor would
~djudicatoryfairness be offended by a
:ontraly ruling. If you can show harm
*om a violation of the rule by a State
witness, it is an abuse of discretion not
o exclude that witness' testimony.
4guilar v. State, 739 S.W.2d 357
Tex.Crim.App. 1987).
tiotions to Reopen Evidence
This is another area where the discreion should be fairly limited in light of
he statutory preference far allowing
eopenins (C.C.P. Article 36.02). The
rial must exercise its discretion "to
ewe the ends ofjustice,"whatever that
ibrasemeans. Fulleru.State, 737S.W.2d
17
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113CTex,App.-Tyler, 198/).The court
abuses its discretion in refusing to grant
a motion to reopen if the motion is
timely, the evidence is admissible, and
it is material to a disputed issrre. Cain
v.State, 666S.W.zd109ITex,,Crim.App.
1984); Wtal u. State, 523 S.R2d 662
CTe)c.Cfim.App. 1975). In opposing a
State's motion to reopen, you shouldbe
especiallyalert to whether the evidence
really tends to prove or disprove a
disputed issue, and whether the prejudice is outweighed by the probative
value. Point out the special welght and
emphasis placed on the evidence by
intermpting argument to allow its introduction as enhancingthe prejudicial
effect.
Competence of Witnesses
The trial court has broad discretion,
and will mely be disturbed on appeal.
Sex Clark u. State, 558 S.W.2d 887
flex.Cdm.App. 19771; Macias u. State,
776 S.W.2d 255 ITexApp. San Antonio
1989, pet. ref'd3.
Bxperiments
If the experiment is conducted under circumstancessubstantially similar
to the event at issue, a refusal to permit
testimony about it or to demonstrate it
for the jury can be an abuse of discretion. Centu u. Stdte, 738 S.W.2d 249
ITexCrim.App. 1987l
Time to ReviewJury Charge
Reasonableness of the time you are
allowed is within the discretion of the
trial court. Sincethe court reporter will
rarely bother to note the time you are
allowed, you should make sure the
record reflects this, and should also
point out how long it will reasonably
take you to read (and analyze] the
proposed charge, given your reading
speed, the number and complexity of
the issues, whether they relate to any
urnenled areas of law, etc. Compare
Mul&s u. State, 530 S.W.2d 113
(Tex.Crim.App. 1975) ( f i i minutes
held reasonable) with Glll v. State, 521
S.W.2d 866 ITex.CrimApp. 1974) (five
minutes held abuse of discretiaiil
Deckring the Jury Deadlocked
The trial court will again be given
broad discretion in this area, but the
appellatecoumlookattheratiobeween
the time the testimony occupied and
the time of deliberation allowed before
declaring them deadlocked. Look at
O'Brien v. State, 455 S.W.2d 283
Wex CrimApp. 1970); Beenran v. SmB,
533 S.W.2d 799(Te~.Grim.App.1976);
and Boon@ v. S t & , 506 S.W.2d 227

CTex.CrimApp. 1974).
With the Punishment Evidence
In light of the mandate of C.CP.
Article 37.07, Section %a) allowing admissionof any manner the m r t "deems
relevant to semncing; the discretion
will be so b m d as to be rarely held
abused. Despite ~htmsfeld, the trial
couut even has disudon to admit
unadjudicated extraneous offenses if
the defendant opens the door. King u.
Sfate, 773 S.W.2d 302 (Tex.CrimApp.
19893.
Motions for New Trial
The grant or denial of a motion for
new trial is generally reviewed only for
whether the trial court abused its discretion, McMtIhz u. SrateB505 S.W.2d
872 pex.Crim.App. 1974). When the
motionisbased on jury miscondutt,the
trial wurt abuses its discretion in
overmlig the motion if the evidence
would entitle the defendant to relief
and there is no rebutting evidence.
Smith u. Stcrte, 530 S.W.2d 827
(Tex.Crim.App 1975). On the other
hand, if there u w evidence both ways,
the trial court's decision will rarely be
overturned. See, for example, Carrilo
v. m e , 566 S.W.2d 902 gex.Crim.App.
1978).
Curnulatlcm of Sentences
The trial court also has bmad discreriantodecidewhetherornot tocumulate
sentences, Ex pace Howrd, 447
S.W.2d 160 (I'ex.Crim.App. 19691, as
long as the case does not fall within the
limitationof Penal CodeSection3.03for
offensesfromthesmecriminal episode
prosecuted in a single criminal action.
If the sentencessoughrto be cumulated
come from fwo different courts, murt
does abuse its discretion in cumulating
unless there is evidence in the record
from which it may be detem~inedthat
the defendant before the second court
is the same person who was previously
sentenced in the other court. Johnson
u. State, 749 S.W.2d 513 (Tex<App.Houston, [ist Dm,] 1988, no pet.).
Probation Revocations
This is another area where the trial
courts are afforded extremely bmad
discretion and the appellate courts are
reluctant to fmd an abuse of discretion
L o w v. State, 590 S.W.2d 138
(Tex.Crim.App. 1979). It is considered
an abuse of discretion to revoke probation when the defendant offers undisputed testimony of his inability to
pay the fees, and that is the only basis
for revocation alteged Hillv. Stare, 721

s.w.zd 953 (TexApp. -Tyler 1986, no
pet.), alth~u~hthishasbAensuperseded
by the StaNtOry provisions of C.C.P.
Article 42.12, Section 24(b).
Mandamus
Amandamus actionwill notnormally
lie for dlscretwnary actions, although
some cases suggest that it can be applicable for a clewabuse of discretion,
especially where normal appellate
remedies areidequate. Watu.Solito,
563 S.w.2d 240 Uex. 1978); Johnson u.
Fourlh Wrr of Appeals, 700 S.W.2d
(Tex. 1985). Houlihnn 8. Smfe, 579
S.W.2d 213 (Tex.Crim.App. 19791, at
218 n,7;/ac&v. Sfafe,#2 S.W.2d 724
flex.Crim.App. 1985). Some cases
which illustrate just how flagrant an
abuse of discretion will be required for
mandamus relief would include: State
ex rel. Vade v. Mays 689 S.W.2d 893
(T'ex.Crim.App.1985) Csmndardis "gross
abuse"); Johnson o. liora?b CoUrt 6f
Appeuk, Supra (only if the decision is
so arbitrar).and unreasonable as to be
prejudicial error of law); Jarnpote v.
Touchy, 673 S.W.2.d 569 Wex. 198" (if
the ruling would cause the trial to be a
certain nuilitj on appeal); Stare ex. d.
H o I m U. DBf15on, 671 S.W.2d 896
Q'ex.Crim.App. 19841 (when the facts
are undisputed and the d i n g is dearly
imp rope^ as a matter of law).
conclusion
The languageused in a number of the
cases dealing with discretionary decisions by the trial court is often discouraging, and canmake it appear that
ahuse of discretion is merely a "some
evidence" test; if there is any evidence
in the record from which the rrial court
might have t'eached its decision, it d l
not be disturbed on appeal. While this
is not trueinastrictlylegalsense, as the
concept of judicial discretion contemplates a balancing of factors to reach
a rational decision, it is regmtably all
too often true as a practical matter.
Appellate opinions dealing with abuse
of discretion are replete wlth dispositions of points of error which read
like, -On the state of this record, we
cannot say that the trial judge abused
his discretion!' WhUe this is a discouraging state of affairs, astute counsel
should keepin mind the premise of that
sentence. One wayitmight be possible
to show an abuse of discretion is to
show that the trial court simply did not
have enough infomation before it at
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Felony DWI:
A New ~pproachto an
Old Problem
by Gary A. Udashen

Convincing a jury to return a not
guilty verdict on a felony D.W.I. case
where they have been previously informed oftheDefendant's two (ormore)
previous D.W.I. convictionsisa daunting
task for the most talented lawyer.
However, under the currcnt case law,
juries in felony D.W.1.s are provided
this information at the guilt-innocence
stage. The prejudice to the Defendant
is ovenvhelming and tlie practical result
is that very few felony D.W.I. trials are
held in Texas. An apparent unbroken
line of cases has sanctioned this practice. However, a close examination of
Studer u. State 799 S.\V.Zd 263 (Tex.
Crim. App. 19901, Article V, Section
12(b), Tex. Const., and Article 1.14(b),
Tex. Code Crim. Proc. may provide a
good argument as to why the jury
shouldn't learn of the Defendant's prior
D.W.I. convictions until thepunishment
phase of the trial. If this argument is
successful, the odds of reaching the
punishment phase will be greatly reduced.
Article 67011-l(b),V.A.C.S., states:
A person commits an offense if the
person is intoxicated while driving or
operating a motor vehicle in a public
place.
Article 67011-l(e) states that:
If it is shown in the trial of an offense
under this article that the person hap
been previously convicteh two or more
times of an offense under this article,
the offense is punishable by:
1) a fme of not less than$500 or more
than $2,000; and
2) confinement injailfora termof not
less than30 days or more than two years
orimprisonment inthestatepelutentiary
for a term of not less than 60 days or
more than five years.
The punishment range for a D.W.I.
with twopriorD.W.1. convictionsmakes
the offense a third degree felony. Jones
u. State., 796 S.W.2d 183 flex. Crim

App. 1990). Afirst offenseD.W.1. and
a D.W.I. with one previous conviction
are misdemeanors carrying maximum
punishments of no more than two years
in jail. Since themaxiniun~punishments
for a first or second D.W.I. does not
include penitentiary time, they are not
considered felonies. Section 1.07(14),
(211, Tex. Pen. Code.
It iswell establishedthat Article 67011Ice), the felony D.W.I. statute does not
create a separate offense, but only
provides an extraordina~ypunishment
for the single offense of D.W.I. See,
Wilson u. State, 772 S.W.2d 118, 121
(Tex. Crim. App. 1989); Btrcek u. State,
724 S.W.2d 129 (Tex. App. -Fort Worth,
1987) andpopeu. State, 802 S.W.2d 418,
421 (Tex. App. - Austin 1991). Under
thesecases, thepriorD.\V.I. convictions
that cause tlie offense to be punishable
as a felony are not elements of the
offense. Rather, they are in the nature
of enhancement paragraphs that raise
the punishment.
However, it has been previously held
that reading of the prior D.W.I. allegations to the jury is permissible at the
guilt-innocencephase of afelony D.XV.1.
trial. Addi~lgtonu.State.,730 S.W.Zd788,
790 (Tex. App. - Texarkana 1987, pet.
re'd.); Popeu. State, 802 S.W.2d 418 (Tex.
App. -Austin 1991);Ltredkeu.State, 711
S.W.2d657(Tex. Crim.App. 1986). The
same reasoning contained in these cases
has been found to support instructing
the jury to find whether the Defendant
committed the prior D.W.I. offenses at
the guilt innocence stage rather than the
punishment stage of the trial. The
reasoning of these cases was succinctly
summarized in Pope where the court
stated at 802 S.W.2d p. 421, the following:
"...the two previous convictionswere
also jurisdictional, being necessary to
allege a felony and confer jurisdiction
onthedistrictcourt. Beingjurisdictional,
it was necessary that the previous D.W.I.

.convictions be included in the body of
the main charge before the jury was
authorized to make a general finding of
guilt."
See also, State u. 1Vheele1; 790 S.W.2d
415 (Tex. App. - Amarillo, 1990)
(Defendant's prior convictions were
jurisdictional elements of offense of
felony D.W.1.; thus, those convictions
were properly part of proof of guiltinnocence stage of the trial.)
By contrast, in a D.W.I. second trial,
which is still a misdemeanor, the portion of the inforniation alleging a prior
conviction is not to be read to the jury.
Low u. State, 833 S.W.2d 264 (Texas
App. -Austin 1992). The court in Low
reasoned that since a second offense
D.W.I. is still a misdemeanor and the
county court had jurisdiction, that it was
not jurisdictionally necessary to prove
the second offense. The Love court
cited Article 36.01, Tex. Code Crini.
Proc., which states that,
"When prior convictions are alleged
for purposes of enhancement only and
are not jurisdictional, that portion of the
indictment or infornlation reciting such
convictions shall not be read until the
hearing on punishment as provided in
Article 37.07."
Being consistent with its earlier
opinion in Pope, ssrlpra, the Austin Court
of Appeals resolved the question of
when prior D.W.I. allegations can be
read to the jury by concluding that they
cannot, if they are not necessary to the
jurisdiction of the court, but they can if
their proof establishes the court's jurisdiction. Under Low. in a D.W.I. second
trial, the priorD.W.1,convictionisproven
at the punishment phase and not at the
guilt-innocence phase.
Conspicuously absent from all of the
cases cited above is any reference to
Article V, Section 12(b), Tex. Const.,
Article 1.14(b), Tex. Code Crim. Proc.,
and Studer u. State, supra.
19

I

V O l C k FOR T H E D E F E N S E
is the
case hwprete W e
pmvktws and the s e m i n g of huder
undeiw&the'~urlsdictional"atgvmmt

ma* in @&,
A@tngtaf&and IVI%I&f
m n a m w&y the pdm D.W.I* aoe-

Waretobedmthjuqinthe
@ - h ~ p M a ~ y a . W W I .
trid.
The miedemewr idormation in
Smp&atly ak@
the offien%e
ofia?emtmpwurebut faiWt(,&eg&
ZI element of the ofkme. However,
19s
the&m=&inWmdet.he
A l n e 4 b e ~ b@AntideV, spct"&m 120f
the Tex. Const, and Mcle, 1.14,
V.A.C.G.P. applicahlc. The cum in
Si&emd~~drhittatticl~V~
5Mion
lZ(b3, Ta.Go& estabhhed that the
p w m t af an infimnarion or indtcmtmt mts the trial c m t with $P
&kt@. The qnmtion mised was
whe&@a chwng in@ruin&r that did
nor he&n all of i k themetlts of a f ~
o%mmmWanMmtion
or indictmnt nndcr the new Ardde V,
Section 12. The court in SEW&% after
ex&wive di~usskmof the leg1sIative
and the iat@yp,IayWwem the
a h law&,determined &at -PS
of
s u m , such as miss* eIanentsJ
mI~trkMiciaW
an iebmatim ar
bdichh*. Tbe-eofEu-l
emr in l n b a t i m and tndicmm
was thecdore muerely diluted, if rrot
k&en&lfy abobhd. Pnaher, failwe
te okject p ~ a i amiwd
l
m r . As to
whether thwe is WBJI miDImrrm wquiremeno fora piece of paper m bean
fbbnafion @r WCMleht, the conrl
held onEy tiat since &e pSee d pper
in SIudap. "was, an its heUan infew
mation, it thus was an h a t h n as
mmplslted by Artfde V, %&pa 1%
aad L ~
v ~~~n e in the
~ ukl

m.
In Rc%&m@ t?, Sfme, 7B9 S.W.2d 301
Trerr. W i @. 19$03the Def-

was charggd with evading a m %e
@ a w r ye h & t omitred from the inFormation was that the D&qdant
knew thep&e dcerwas attempting
a a& lrin The court f&w&
BRd held that this was an
nforfnaYurn under Atticlev, %&on 12
sen though an element aftheCmmse
mmisshg. Thm &flure la obpctpt%
&d waiWd afl C.?rcQS. AS the &n u m quimwnts of m infamation
mder Arttde V, Section 12, the wwrt
lM&Oiily t b t thiswas "anit9face" an
nfom1tt1ian and therefore @as not
-Bydefec&e
anti diB hvept

V O I C E F O R THE D E F E N S E

If Justice is a Lady
Putting it Together-Bit By BitPiece by Piece
Starting a solo practice the criminal
defense way-nelone
wolf s perspective;
So you've just finished doing your gig
nriththeDistrictAttorney'sofftce. You've
learned a lot and are now ready to end
the starvation, or so you are hoping right? Or, you've put in the one thousandth resume and decided you're not
the corporate fum type anyway. Whatever your circumstance or motive, I
welcome you on behalf of the Voice
and the strong ties that bindand ally all
of us engaged actively in the defense of
the accused. As a person who has
recently gone through the traumar~c
experience of havtng opened my own
office,I thoughtl'dshare with you afew
of the experiencesandlor observations
I have made along the way. Buckle
your seat belt as the ride you are about
to take is not for the faint of heart.
The fist order of business is generally
to find thatwonderful littlecloset space
to call your own. Location, location,
location,preferably nearthecourthouse
if you can afford it. Many folks immediateIy go into office space with several
other lawyers and they are vety happy.
Otherspreferto remainindependent. If
you are new to the atea, go it alone for
awhile. After you can leam the reputations of the lawyers in town, decide
whether you want to associate with
other attorneys, and if so, you will
know whom to contact. Whatever you
do, money will be a Factor. After
securing a location and hopefully a
phone number, you are now ready for
the envelopes and business cards to be
printed up. As for the letterhead, get
someone to help you set yours up on
the wonderful computer software program you'll be running. This brings us
to a discussion of the necessary items
you'll require to setup.
MUST HAVE ITEMS:
1. Computer equipment- CPU,
Monitor-Printer

This brings us to a serious evaluation

of your personalskills and talents in this
regard. If you've had experience, tken
great, try to repIicate the system you've
developed some comfort with. However if you are like me . . buy a
Macintosh,check out the Mac LUII. LC
standsforlow cost. Macintosh provides
a very complex programming ability
into the CPU and the software is extremely user friendly. The major drawback is that you'll pay more as a rule for
aMac thana machine that runs standard
DOS language. I'd really urge you to
pick up either MacWorld or MacUser
and scout out the direct mail catalog
companies. Theirpriees ale right. Then
go down to your local Mac dealer and
see if they can play ball in this plice
range. Even if they can't match the
price; if you don't feel good ordering
from the catalog places, you won't get
completely skinned alive on the price.
With a Mac, don' t go under a 4/80
construction, remember you can't ever
have too much memory with a Mac.
Many of the software programs eat
quite a bit of space. If you can get an
8/80 construction in your CPU, this will
give you some built-in room to grow.
As for the monitor, I prefer color, and
honey, size is wise. Don't go helow a
standard 12 inch RGB screen. If you've
got the cash in hand see what you can
get in a larger unit. As for the printer,
I started off wlth a Hewlett Packard
Inkjet printer. They run about $350.00
and theywork fine. Work fine for your
first nine months or so.) They are,
however, slow. Again, if the cash
allows, spend the money to get a
laserprinterlowenttyaround $1,500.00.
They ale faster and fancier and have
fonts inside.
The word up here is read and SHOP,
know something about the items and
the capabilities of the different machines. If you dofi't, the salespeople at
that ritzy little computer store will see
you coming and sell you the least for
the most. Refuse to be taken.

2. Phone, gotta have one - this is
your link to the world. When you set
up, get a good survey of the rates. Make
sure they bill in the shortest span of
time. Like seconds and not minutes.
Here again therearemany local companies set up and the smart money is on
the shopper. I've tried an answering
service and pe~sonallyfeel that it is a
plus in our line of work to be "on line"
24 hours a day. My experience with the
answering service is not good. Often
they won't answer the phone until it
rings at least four or five times and then
they yell *law office" as their greeting.
Most of my clients have figured out
when the phone is answered by the
service and will simply hang up on
them. So now I've decided to forward
all my calls to my answering machine.
IassurethemthateitherIormysecretary
d l be checking regularly and that no
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one else has access to the machine. I
thensubtletyadd "ieaveyotumessage."
Surprisingly, this has worked rather
well. Practiceyourmost dictatorial tone
of voice directing them to leave their
message and a phone number where
you can reach them. For you exprosecutors this shouldn't be rough
Lighten up; it's a joke.
3. Computer software must-haves
include: Microsoft word check around.
There is pmbably someone who bas it
and will share. This is nice because it's
an expensive little puppy. You'll also
probably want to have Filemaker Pro, a
wonderful program that you can get to
set your files up on. For the books
Quicken is easy to run. Might look into
a calendar program. I have Calendar
Creator and I hate it. They don't give
you enough space to write your event
informationin. I understand that there
are better ones. Ask questions and for
heaven sakes, find out who out there
hastl~eirsyscclli:tln.ady upmtln~nning.
A word l o the wisc-DO
N O T lluy the
softwarefrom thecomputerstores. They
will rip youoff but good. Here there is
no comparison to the s o h a r e order
companies, most of which will deliver
the next day. Your must-have lwt will
probably be longer the more proficient
you areat thecomputer. I've found that
I can pretty much dowhateverIneed to
do with the programs I've listed above.
Of course I've had to add more fonts
and avirus protector, a must if you use
other folks disks, and a screen saver
program and a program that makes aU
differentkinds of noises when you hit
different keys. My computer nloos and
yells "heytaxi" and hasClint Eastwood's
voice saying "go ahead, make my day"
and when I shut it off it makes a sound
like a zipper being zipped up. As you
can see, I've plainly spent my money

mu.
4. Copy machine (or access to one)
The most surprising thing to me was
my need for a good copy machiie. I'd
originally bought a little copy machiie
by a company that starts with C and has
a big rep and a big price tag. My
secretary had war with it on a regular
basis. It just never seemedto unjam. I'd
suggestthatifyoucan, makeadeal with
some neighbors, hpefully a large civil
fm,and use their machine. Later on,
you can do some checking into renting
or leasing a better copy machine. In my
experiencetrging to cut this comer just
didn't work. If all else fails, locate close

to a Kinko's.

Now for the good stu& Off to see the
judges. If you are new to the area, this
is a must-do experience. Call andmake
an appoinment to sit down with each
and every one. As I hadn't practiced in
this area, after coming back home from
New York where I went to law school,
my pilgrimage was of great import. Of
course you'll have your recently printed
business cards with you, wear your
blue suit and don't pick your nose or
say any four-letter words right off the
bat. For those of you that know me
(stop grinning) I didn't say any four
letter words off the bat (maybe a few
moments later), but I was good. Now
is your shot to let them see you. Tell
them how criminal law is your life and
expound on your vast experience. If
you don't have any experience, tell
themhowenthusiasticandconscientious
you are. Be sure to let them know that
youappreciateyourstatusatthe bottom
of the heap and that you understand
and are willing to do your time in the
barrel. The learning experience will
truly prove to be invaluable. I closed
one hundred and seventy cases in the
first fourteen months I was open for
business. I did evelything from sexual
assaults to UUMV to juvenile cases to
DWI. I havelearnedso very muchfrom
this experienceand Iwouldn't trade for
it. The pay, however, is low. Of course
I recently found out that I was probably
one of the lowest paid attorneys on the
Court appointed list. The fact due and
owing to the gender of myself as vs. my
male counterparts. For the female folks
I have to warn you that I had a really
rough time getting the majority of the
judges to give me good appointments.
You how-something besides tampering with a governmental record ur theft
cases involving female defendants. To
their credit I do believe that some of the
hesitation was to make sure I was
competent. Some of the hesitation, not
all of it. I did have the benefit of one
judge who assigned me cases without
that gender thing going on. Itwas in his
court that I had my fust jury trlal. Don't
kid yourself, they are anwatching to see
if yau'll uumble. It' s imperative that
you go on and take some cases to trial.
Don't just knee-jerk plea them all out.
You know the type, pleas for everyone
type lawyer. You'll never get a rep as
a good trial lawyer if you are too
cowardly to trya case. You'll also soon
get the plea-out artist's reputation and

the D.A.' s office will know they can
have theirway with you, your deals will
stink. Take advantage of that case
where the guy is doubleenhanced, the
case stinks and the plea offer is 50 TDC.
Be ready and willing to try the case to
a jury. Some of the best results I've had
have been at the instigation of a hardheaded Nazi l i e ADA.
Now for the INTANGIBLE HAVE TO
HAVE items:
Intangibles include the other lawyers
in yourarea. Theadviceadstories and
help are necessary to get a leg up.
Countless motions having been shared
and advice on voir dire strategyand the
likeare all part of thewhole. It is mitical
to your ability to survive in both a
business sense and a personal sense
rhat you have people that you can talk
to and exchange with. During my fmt
yearlwenttoeveryseminarthatTCDLA
had and I could either afford or could
get a scholarship to attend. Thisgreatly
bolsteredmysecuritylevel as it provided
mewiththe law and comfort inknowing
therewere others out there like me. An
invaluabletipis toactually take the time
and read thematerialsprepared and put
into those nifty little three ling binders.
If you don't know, ASK. Contact
either an experienced attorney that will
allow you to take up their time or go to
oneof theJudges andask their opinion.
I have to say that most, OK, not all, of
the folks I went to for advice understood that it' s hard to be green and
alone and clueless. Some of them even
appreciated that Iwent to the trouble to
ask.
Do not become the UGLY LAWYER.
Treat all Court personnel with respect
and dignity. This wasn't even a conscious DO until I was recently in the
fudge's chambers on business and had
the opportunity to observe the manner
in which this certain lawyer saw fit to
treat the Court Coordinator. His manner and tone were rude, arrogant and
~ffensive.Admission to the bar is nota
license to treat people as less than
human or as mere conveniences for
your ability to practice law. The flip
sideis that thissortdmdeness generates
karmic pay back. (You want your plea
set when. . . ? As a criminal defense
attorney you'll need friends, not more
memies.
If you've practiced in another area
DO NOT regale everyone with your
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How to Save Your Client While
Saving the Court Time
Trial courtsare affordedgreat latitude
anddiscretionin structuringthe method
by which uoir dire will be conducted.
Rosales-Lopez u. United Stare, 453 U.S.
182 (1981). Voir dim plays a uitical
function in assuring the criminal defendant that his Sixth Amendment right
to an impartial jury will be honored.
Without adequate voir dire, the trial
judge's responsibility to remove prospective ju~orswho will not be able to
Follow the Court's. instructions and
evaluate the evidence cannot be fulfilled. Rosales-Lopez, strpm. The entire
uoir dfre should be directed to determine whether, for any reason, a juror
has a bias of mind in favor or against
either party such that his impartiality as
to guilt would be impaired.
The most cost-effective and tmesaving appmach to jury selection is the
questionnaire. July questionnaires are
increasingly being used in both civil
and criminal cases. Most often questionnaires are used in death penalty
cases, but are used frequently in white
collar cases, rape cases, police brutality
cases and pornography cases. In the
civd area questionnairesare most often

used in asbestos cases, but sometimes
this method is appropriate for medical
malpractice cases as well as product
fiability cases. The "Agent Orange"
questionnaire is a classical instrument.
The major reasons for using the
questionnaire are the following:

court uoir dire. Jumrs can answer
questions without being iequired to
give their answes in a very public and
formal setting. This permits more personal responses to the questions. Jurors
will not be required to state that they
dislike the prosecution or the defen-

"Zhe most cost-efftive and time-saving approach tojury
selection is the questionnaire."
1. The questionnaire streamlines the
jury selection process. Courts, clients
and lawyers save time often wasted in
unnecessaryrepetitionofquestions.The
questionnaire can be distributed to jurors and filled out by tlle~nbefore ooir
dim is conducted in court. Each juror's
questionnairecan be photocopied prior
to the trial and copies can be provided
to each of the parties and one copy to
the judge. These copies are to be used
by all palties solely for the purpose of
iury selection.
2. The questionnaire allows a greater
number of questionsto be administered
to each juror. This results in greater
accuracy in the use of challenges. Most
potential biases may be uncovered, s o
more competent uoir d i ~ can
e be conducted.
3. The questionnaire permits jurors
to consider their answers more carefully. The jurors do not have to respond
immediately to questions. Instead they
can think about their answers. This is
xitical if jurors are repressing unpleasmt memories such as of being victimged.
4. The questionnaire permits greater
miformity in administering the quesionnaire. Each juror is presented with
~ a c hquestion in the same manner.
5. The questionnaire gives the jurors
z sense of privacy as does individual in-

dants in open court. They can do s o
privately.
6. The questionnaire also pe~mitsthe
lawyers and judge to assess the literacy
level of the jurors because they are
iequired to write the answers. This also
acts as a measure of the ability of the
jurors to relate to complex ideas which
they are not likely to use in their daily
lives. These complexities may arise
because of legal issues, complex evidence or complex testimony particularly from expert witnesses.
7. The questionnaire is useful becausewrinen,ratherthanorai,responses
assist the lawyers recallof the responses
of the jurors. Recall of oral materials
declines very quickly, particularly over
the fist twenty-four hours.
8. The questionnaire provides better
information for jurors not in the box. In
many count~es,most of the jurors are
almost ignored. The jurors in the box
receive most OF the attention of the
lawyers. In fact, jurorsare ofien ignored
when they raise their hands if they we
in the back of the court~oom.
9. The questionnaire provides a more
unbiasedhdingof the jurors' responses
than the oral mirdireprovides because
the lawyer cannot influence the jurors
by the way he or she asks the questions.
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Death of a Prosecution:
Rule 29, Federal Rules of
Criminal Procedure
The United States of Ameltca nlust
pass muster with the Federal District
Judge in every case at the time the
Governmentrests. Rule29 of theFederal
Rules of Criminal Procedure provides
for a stopping point in a criminal trial.
This article sets out some of the authorities and procedu~eswhich should
be used in evay Federal criminal case.
Standard for Granting Rule 29
Motion
In 112 re WPllship, 397 US. 358, 364
(19701, the Supreme Court held that the
due process clause requires the
government to establish beyond a reasonable doubt every element of the
offenses charged. If the government
fails to sustain its burden of proof on
any element, the defendant must be
acquitted. Id., a t 3 6 3 United States u.
McIutylo, 836 F.2d 467, 471-72 (loth
Cir. 1987) [government's failure to
establish beyond a reasonable doubt
the alleged common unlawful purpose
among co-conspirators required reversal of conspiracyconvictionl; Thotnasu.
Ken@ 800 F.2d 1024, 1026 (11th Cir
19861,and Mason u. Balkconin669 F.2d
222, 224-26 (5th Cir.) lgovemment's
failure to establish requisite intent beyond a reasonable doubt requires reversal of convictionsl.
The burden of proof consists of both
the burden of production as well as the
burden of persuasion., The burdeh of
production requires the government to
produce enough evidence to put a fact
orelement inissue, and thegovernment
has the burden of production on every
element of the offenses charged. If the
government fails to produce sufficient
evidence on any element, sufficient
grounds exist for entry of a judgment of
acquittal. See LaFmeGScott, Crimirtal
LatU 5 1.8 (2d ed. 1986; McConnick,
Euidence 48 336-37 (3d ed. 1984).
In considering a motion for judgment
of acquittal the t~ialcourt must deter-

mine whether, at the time of the motion
and viewing all evidence in the light
most favorableto thegovernment, there
is substantial relevant evidence from
which a jury could reasonably find the
defendant guilty beyond a reasonable
doubtas toeach element of the offenses
charged. United States u. Walton, 552
F.2d 1354 (10th Cir.), ccrt. denied 431
US. 959 (19771; United States u. Dial;
671 F.2d 351 (9th Cir. 1982).
Elements of the Offenses Charged
The second part of the Motron for
Judgment of Acquittal should address
each element of the offense charged.
Thestatutolyeiements slwuldbe stated,
then the summaly of the evidence
produced by the Government. This
manner of presentation will clearly allow the Court to see the deficiencies in
the Government's case as to one or all
of the essential elements of the
Government's case.
The manna of presentauon of the
Rule29Motionis criticalto the perfection
of your record. Dictating the Motion
into the r e d will suffice; however,
the better practice is to reduce the
Motion to writing. You will know the
elements of the offenseat the time you
receive the indictment. You should
uack the statutory language, including
the language of Federal Regulations,
assuming the latter are also alleged to
have been violated.
The Corn in Wimhip made plainthat
the government cannot rest on proof
establishing a lesser offense which has
not been charged without proving beyond a reasonable doubt those additional faas upon which the greater
charge is based. I d , 397 US. at 363364. Conversely, the burden may not
be shifted to the defendant to prove
that the additional essential facts required for the greater charge have not
been established. See Mullamy u.
Wilbzo; 421 U.S. 684, 704 (1975).

To establish the defendant's guilt of
the conspiracy charge, the government
mustadduce more. The evidence must
tend to supportareasonableconclusion
thatthedefendantandothersknowingly
and intentionallyagreed to defraud the
UnitedStates,intending to obstruct and
impede an agency the~eof. Tanner u.
United States, 483 U.S. 107, 130 (1987)
[a "defraud conspiracy must target the
governmentl; Hanrmerschnzidt v .
UnitedStates, 265 US. 182, 188(1924)
["defraud means to obstruct, impede,
or impair the functionsof a government
agency]; Mclntyne, 836 F.2d at 471-72,
Rosenblatt, 554 F.2d
and UnitedSfc~tesu.
36, 38-39 (2d Cir. 1977) [conspirators
must be shown to have agreed to some
alleged criminal objectl; see also United
Stntes u. Zfmnzernmn, 943 F.2d 1204,
1209 (10th Cir. 1991) [knowledge of a
conspiracy will not alone suppolt a
conspiracy convictionl; UnitedStates u.
Kilpatfck, 821 F.2d 1456, 1463 (10th
Cir. 19871, a f d on other grounds sub
noin. Bank of Nova Scotfa u. United
States, 487 U.S. 250 (1988) [specific
intent must be charged and proved].
Plainly, the evidence does not even
suggest that a conspiracy to defraud
"reflects the essence of the alleged
384
offense." UnitedStates u. Den~~is,
US. 855, 863 (1960. Aconspiracy to
defraud conviction cannot rest on
conduct resulting in "inadvertent contact with a governmental agency or
incidental infringement of government
regulations." UnitedStatesv.Hagu, 821
F.2d 1036, 1041 (5th Cir. 1987). Nor is
"encouragingviolations of federal law"
intentionally or otherwise sufficient to
constitute "a conspiracy to defraud the
government" Id., at 1040.
The followingJudgment of Acquittal
wasgranted byJudgeLuciusD. Bunton,
111, on February 27, 1992. It is classic in
its coverage of the evidentiary deficiencies of the Goverment's case and
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it also explains his rationale to the jury.
The Words of a FederalJ u d s to a
Jury Upon Directing the Acquittal
of ltro Bankers Charged with
Money laundering
U. S.v. Mario Sallnas-Prefo, Herberr
E. Pounds, I,:, a n d Harlan D.
Vandenee. Smz Antonio, Taus, Febnray 27,1992.'
Senior U. S. District Judge Lucius D.
Bunton, III: Thank you. Be seated ...
For the record, the ... Motion for Judgment of Acquittal on behalf of Mr.
Pounds and Mr. Vandenee is granted.
This simply means, membas of the
j3ry, that I have granted the defendants'
motion for judgment of acquittal. Now,
let me explain...
I have in effect said that the Gwernnient in this case has failed to prove
beyond a reasonable doubt that the
defendants are guilty of the otfenses
charged...I have certain obligationsand
I haveanoath asa Judge that1takevery
seriously...
The Rules provide that if the Judge
does not feel that the proof rises to the
point where guilt has been established
by beyond a reasonable doubt, the
Judge may acquit them ...I could go
ahead and submit it to the jury and if
you found...these defendantsguilty, then
I could grant the motion for acquittal.
Thatis achicken way out. You shouldn't
do that, you should notmake people go
to the trouble and expense of having to
prove or disprove something.
Now, in this case, specifically I don't
think insofar as the conspilacy was
concemned,that the Governmentproved
there was any agreement by ather of
these defendants with Mr. Salinas...or
anybody else to launder this money. I
just don't believe there was an agreement. I don't think it was a tacit
agreement, and I know you don't get a
signed contract on that sort of stuff in
a conspiracy,but I don't believe that the
Government in thts case proved that
there was an agreement...
The other counts had to do with
specifically knowledge...I don't think
the Government proved that the currency representedthe proceeds of some
form of unlawful activity. I have no
doubt in my mind that the proceeds
were obtained from the sale of cocaine
and marijuana...
I think the Government has done an
excellent job of proving that Salinas
and his group did in fact deal with
controlled substances and sold that
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honible stuff all over the U.S. and
collected money from all kinds of stupid people that will either smoke
marijuana or wiU have anything to do
with cocaine.
In hindsight I know and you know,
and the Government has proved, that
this wasmoneyfmm anunlawfulsource.
But...yo u have got to look at it, from the
standpoint of Mr. Pounds and Mr.
Vandenee. Somebodyshows up at the
hank, they reported the money, it was
done on a form, they weren't trying to
conceal it from the Government or
anybody else.
They said, yeah, the money came in
here, they made the b
i
g report, signed
the little deal and said here is the
cash...Insofar as they were concerned,
I think they did what any prudent
responsible,lawful banker...wouldhave
done.
Now, that is nor to say that the Government in thiscase did a poor job. Just
the opposite. The Government...did a
tremendous job ...?his happens to be
the very tip of a very huge iceberg. Mr.
Salinasalongwith...otherpeople...were
all indicted in a big conspiracy...Well,
for some reason or the other, andldon't
know, it is nor clear to me,...but Mr.
Salinas -was picked up, placed in jail,
bond was refused, he stayed there for
about a year...and thenheescaped...from
jaiL.1 am inclined to believe that he
probably is in Mexico
Knowledge on the pakt of the
defendants that, in this particular ...
fmancial transaction represented the
proceeds of some form of unlawful
activity, I just don't believe that they
proved it.
As a matter of fact, the proof kind of
went the other way. Mr. Salinas and his
group kind of went out of their way to
get some sort of facade, or establish
somesort of legitimacyfortheirparticular
operation. Farms, horses, tile, all this
sort of stuff, that they had these businesses that they bought. Vhether they
ever sold anytile or didany paving, that
is problematical. But they did their best
tomake it look like they werelegitimate
business people.. .
And the Government proved ...that
Mr. Salinas was a dirty rat f d , that he
is no bueno, that he is no good, that he
dealt in dope, he ought to spend a long
time in prison. And I suspect that he
will if he ever opts to come back to the

u s....

But at any rate, your selvices are no

longer required. The Government in
this case pkit on a lot of witnesses in
three days, did a good job and1haveno
axe to grind with them...But I would be
remisslnmyduties,I thinkasaJudge...if
I didn't grant the motion for acquittal.
I am not saying that Mr. Pounds and
Mr. Vandenee are innocent. I don't
knowwhetherthey are innocent or not,
I am just saying that the Government
did not prove their guilt beyond a
reasonable doubt, and I don't think that
reasonable minds could diier on that.
The Rule just simply says that the
Coua... shall order enby of judgement
of acquittal...
the
i€
evidence is insufficient to sustain a conviction of
such offenses. And that is whar I fmd.
And you have been a peat group.
You have put up with us in the cool of
the morning, in the heat of the evening.
You have putup with the coffeeand the
cokes...You have been here very early
andwehave wrked you bard ...Without
people like you, willing to take time
from your friends, your family, your
businesses, we just couldn't have this
system work at all...I thank you very
much, and you are excused.
Judge Bunton: Mr. Pounds, Mr.
Vandenee, the Judge having granted
the Rule 29 Motion for Acquittal, that
order will be entered. You will be

...
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The Legacy of the
73rd Legislature
byJohn Boston

PART 2
This issues's column continues the
report on bills passed by the Legislature
that are of concern to criminal law
practitioners. Although any errors are
those of the writer, we are grateful to
theTexasDistrict and County Attorneys
Association,and especially TDCAA staff
counsel, Wesley Mau, who did the bulk
of the research in putting the bills with
the appropriate section and code provisions. The work of Susan Goggan,
TCDLA attorney-editor, mas indispensable, both during the session and afterwards.
As of this writing all Governnor's actions had not been received from the
legislative information service. Therefore, some effective dates may be in
error. However, if the effective date is
1993, the effective date mill be no later
than 1 September 1993.
TCDLA AND TDCAA LEGISLATIVE
UPDATE
73rd Session - 1993
*(Denotes bill that anlends both TPC
and TCCP)
Code of CrlmlnalProcedure Changes
k t . 43.10 (HB 1058) To Do Manual
Labor
Allows jail inmates who are required
to work to do so in a county jail
industriesprogram (see Loc. Gov. Code,
Ch. 351, Subch. I) or manual labor.
Effective August 31, 1993.
Art. 43.101 (HB 864) Voluntary Work
by Pretrial Detainees and Defendants
Awaiting Transfer
Allows defendants in county jails
awaiting transfer to the instdutional
division to volunteer for the sherill's
work programs along with the defendants awaiting trial. Provides for linl-

ired liability for the sheriff and his
employees, andcertaincounty employees and officers for damages arising in
connection with manual labor performed by an inmate under this article.
Effective August 30, 1993.
Art. 44.46 (SB 46) Reversal of Conviction on the Basis of Service on a Jury
by a Disqualified Juror
A conviction may not be reversed on
the basis of an absolutely disqualified
juror's sitting on the jurny unless the error
is raised before the verdict is entered or
the defendant can make a showing of
significant harm. Effective September
1, 1993.
Art. 45.22 (HB 930) Offenses in
Counties of Less than 2,000,000 and
Over 225,000;Venue; Fee of Constable;
Penalties
This Act serves to remove counties of
over 2,000,000 from the provisions of
this article. The article mandates that no
person be tried in a justice court outside
the precinct where the offense was
conmitted, and thatno constable receive
a fee in a misdemeanor case outside his
own elected or appointed precinct.
Effective May 27, 1993.
Art. 45.231 (HB 521) Forfeiture of
Bond in Satisfaction of Fine
Allows a judgment of conviction and
forfeiture of bond to be entered against
a defendant who enters a written plea
of nolo contendere and waiver of jury
trial, and then fails to appear. The
defendant then has 10 days to request a
new tdal-whichthecourtshall permit
-at which he may withdraw the plea
and waiver. Effective May 9, 1993.
Art. 45.521 (HB 930) Community
Service in Satisfaction of Fine or Costs
Mows a justice or judge to require a
defendant who has failed or is unable to
pay finesand costs assessed against him
to perform conlmunity service to discharge his obligation. He may require

up to 16 hours a week to be performed
for a governmental or nonprofit organization (unless the judge determines that
over 16 hours will not work a hardship
on the defendant or his dependents).
The conununity service will setve to
discharge $50 of fines or costs for each
eight hours worked. Effective May 27,
1F93.
Art. 47.01 (SB 590) Subject to Order of

.
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Court
Allows an officerwho recoven stolen
property which is subject to the Certificate of Title Act to return the property
to the titled owner if recovered within
14days of the offense. EffectiveAugust
31, 1993.
Art 47.01a (SB590) RestorationWhen
No Trial is Pending
Allows a court, after a hearing, to
choose to return allegedly stolen
property to the owner either with or
withoutthe condition that itbe returned
to the prosecuting attorney in case of a
future prosecution. Effective August
31,1993.
Aa.47.03 CSB 590) Schedule
Reauires an officer who seizes allee"
edly itolen property to include the
names and addresses of known claimants of the property along with the
schedule of items which must be filed.
Effective August 31,1993.
Art. 47.12 (SB 590) Appeal
Sets out the iules for appeal from a
hearing to decide the propriety of r e s
toration of stolen property to a claimant. The court may require an appeal
bond made payable to the person who
wasawardedpossessionof thepmpe*.
Effective August 31, 1993.
Art. 55.06 (SB 1) License Suspensions
and Revocations
A person may not use Chaprer 55
expunctions to expunge records relating to suspension or revocation of a
driver's license. See 6687b1, V.A.C.S.
Effective January 1, 1995.
Chapter 56 [SB 248) Rights of Crime
Victims
In a nonsubstantive revision, this Act
moved the Crime Victim's Compensation statutes from V.A.C.S., Art. 8309-1
to the Code of Criminal Procedure.
Ari. 56.32(8), as added by SB 248 (HB
21785
Defmes "pecuniary loss" as exclusive
of health care service charges inexcess
of the Workers' Compensation fee
guidelines. Effective August 31,1993.
Art. 56.37, as added by SB 248 (HE
2178)
If the applicant is a child, the application must be fled within one year of
the date the claimant is made aware of
the crime, but not after the child is 18.
EffectiveAugust 31, 1993.
Art. 56.43, as added by SB 248 CHB
2178) Includes in "collateratsources"of
benefitr for pecuniary loss (for which
victim awards may be reduced): (1)
proceedsfromthird partylitigation;and

(2) proceeds of lie insurance payable
to the claimant. Effective Auzust
- 31,
1993.
Art. 56.43, as added by SB 248 (HB
2178) Caps attorneys fees in obtaining
an award from the crime victims compensation fund to 25% of the amount
collected, unless the amount is not
disputed in which case the attorney fee
is the lesser of 25% of the amount
collected or $300. Effective August 31,
1993.
Art. 56.47, as added by SB 248 (HB
2178) Allows the attorney general to
require refunding of amounts acquired
through crime victims compensation if
obtained by mistake. Effective August
31,1993.
Art. 56.52, as added by SB 248 (HB
2178) Forbids a claimant fmm settling
action subrogated to the state without
authorbtionfromtheattorney general.
Also makes it a Class B misdemeanor to
knontingly or intentionallyfail to comply withthe requirements of the chapter,
punishable by fine up to $500 or 180
days in jail orboth. Effective August 31,
1993.
Art. 56.54, as added by SB 248 (HB
2178) Allows attorneygeneralto accept
gifts for the crimevictims compensation
fund andrequiresan annualaccounting
to the governor and the legislature
regarding such gifts. Effective August
31, 1993.
Art. 56.55 as added by SB 248 (FIB
21781 Increases court costs payable to
crime victims compensation fund to:
- $45 for a felony
- $35 for a misdemeanor punishable
by imprisonment or fine over $500; or
municipal ordinance punishable by
more than $200 fine
- $15 for remaining cases other than
pedestrian and parking offenses. Effective August 31, 1993.
Art. 56.02 (HB 2650) Crime Victims'
Rights
Gives victims of sexual assault, aggravated sexual assault, and indecency
with a child by sexual contact the right
to counseling as regards AIDS and HN
infection. Effective August 31, 1993.
Art 56.11 (SB 259 Notification to
Stalking Victim
Requires the Institutional Division to
notify a felony stalking victim and local
law enfo~ementin the victim's county
if the stalker isreleased or escapesfrom
confmement. Also, no furlough may be
granted to a felony stalker. Effective
March 19, 1993.

Art. 59.01 Definitions

CHB 354.) D e f i i as contraband any
property used or intended to be used in
the commission of money laundering
CseeP.C., Ch. 34) or a felony under The
Sale of ChecksAct. Effective September
1, 1993.
(HB 605) Adds crimes of violence to
those offenses for which forfeituremay
be had, and includes in the ''proceeds"
of the crime income from a movie,
book, or other media in which the
crimeis reenacted. See 59.06. Effective
September 1, 1993.
(SB 12851
Exnand4
the dehition of "attornev
representing the state" to include city
attorneys prosecutingforfeiture actions
for a second illegal dumping offense.
Effective September 1, 1993.
Art. 59.02 (SB 1285) Fol'feiture of
Contraband
Forfeitures for illegal dumping may
only take place in municipalities of
population of 250,000 or more. Effective September 1, 1993.
Art. 59.06 Disposition of Fdeited
Property
(HB 605) Money forfeitedfrombook,
movie or other income of the defendant
shall be placed in escrow with the
attorney general. The money may be
used to satisfy a judgment for damages
for the victim against the defendant.
After 5 years, any remaining money
goes into the compensation to victims
of crime fund. Effectwe Sepfenlber 1,
1993.
(HB 2766) Requires annual audit of
seizure, receipt and disbursement of
pmperty and proceeds forfeited to
prosecutors and law enforcement
agencies. The audit shallbe completed
on a fohn provided by the Criminal
JusticeDivisionof the Governor's office
and delivered to CJD after completion.
EffectiveAugust 31, 1993.
Art 60.051 (HB 27611 Information in
Computerized Criminal Hrstory System
The DPS computer criminal history
system is to include offenders' physical
description, including sex, weight,
height, race, ethnicity, eye color, hair
color, scars, marks, and tattoos. Effective September 1,1993.
Art. 60.061 (HB 2761 and SB 510)
Information on Person Licensed by
Certain Agencies
Requires the Board of Medical Examiners, Board of Podiatry Examiners,
Board of Dental Examiners, Board of
Pharmacy, and Board of Veterinary

VOICE F O R THE DEFENSE
Medical Emminers to provide lists of
licensees to DPS. DPS is to use these
fists to report back to the licensing
agencies on convictions against the
licensees. The lists shall be exchanged
by electronic means, the capabdity for
which is to be achieved by January 1,
1995. Effeeive September 1, 1993.
Art. 60.07(HB 2761) UniformIncident
Fingerprint Card
ByJamcary 1,1995,theDPSisrequired
to develop the capability to receive by
electronic means the information on
the uniform incident fingerprint card
fmm a law enforcement agency. Effective September 1,1993.
Art. 60.18
2761 and SB 510)
Information on Subsequent Arrest of
Certain Individuals
By January 1, 1995, the DPS shall
develop the capability to send to community supervision and corrections
departments, d i i c t parole ofices and
county data processing departments,
by electronic means, information on
subsequent arrests of persons under
those agencies supervision. Effective
September 1, 1993.
Art. 102.005 (SB 1058) Fees to Clerks
Creates the records management and
preservationfund,to befunded through
a $10 fee upon conviction of a defendant m a county court, county court at
lav,or districtcourt, EffectiveSeptember
1,1993.
Art. 102.013 (HB 2456) Court cost^;
Crime Stoppers Assistance Account
AUows the Crirninal Justim Division
to use 10% of the le.gislative apDroto
priation for crimestop<ers pr&s
operate a toll-freetelephone se~vice
for
persons residii in areas not s e d by
a local crime-stoppers program. Effective August 31, 1993.
Art. 102.017 CSB 243) Court CosN
Courthouse Security Fund
Establishes a new court cost ($5 in
felonies/$3 in misdemeano~Jto be
paid into a "courtbousesecurity fund,"
The fund may only be used to flnance
secunty sentices and hardware in
buildings housing a district or county
court and shall be adm&&ered by the
commissioners court. Effective September 1,1393.
Art. 103.0031 (HB 2535) Collection
Contracts
The commissioners court may hire a
collection service for costs ordered to
be paid to the county. EffectiveAugust
31, 1993.
Family Code Changes

Sec. 51.03CNB 323) Delinquentcon-

duct Conduct Indicating a Need for
Supervision
Adds violations of United States law
to those things which may constitute
deliiuent conduct. EffectiveSeptemher 1,-1993.
Set 51.14 Files and Records
(HI3 23) Allows insoenion of m a i n
fil& and-rds
of juienilesre~atin~
to
the required notice which a school
superintendent must receive upon arrest or conviction of a juvenile enrolled
ina publicprimaryorsemdaryschool.
Effective September 1, 1993.
(HB 247) Allows the transfer of files
and records concerning a child who b
thesubject of a bench warrantorfelony
a m s t warrant aftet the child has fled the
iurisdictionofthecourtto be transferred
bthe Texas Crime Information Center
and the hktional Grime Information
Center. Effective May 23, 1933.
Sec. 51.18 (HB793) ElectionBetween
Juvenile Court and Alternate Juvenile
Court
Allows a child who may be tried
before a juvenile court with a judge
who is not a lawyer to fde a written
notice 10 days before trial to elect to be
t~iedby
a judgewho isalawya. Without
such notice, the child must be tried
before the non-lawyer juvenile court, A
child tried before a non-lawyer shall
have the right to appeal, but shall no
longer have the right to a trial de novo
before an alternate court with a judge
who is a lawyer. Effective Augusk 30,
1993.
Sec. 52.01 (HB 633) T a k i Into
Custody; Issuance of Warning Notice
Allows a child to be taken into usody by a school district peace officer
with reasonable grounds to believe the
:hild hasengagedindelinquentconduct
sr conduct indicating a need for
iupervislon. Effective August 11,1993.
Sec. 52.026 (SB 588) Responsibility
'w TransportingJuvenile
Makes the officer who takes a child
nto custody responsible for transportng the child to an appropriatejuvenile
letention facility if the child is not
guardian, or cusreleased to a parentrent
odian. If the facility is outside the
:ounty where the child was arrested,
hen the sheriff is responsible for
mnsporting the child there.
The juvenile board, on approval by
hecorrrmissioners court, may order the
.heriffto transport thechildto andham
d l juvenile proceedings. Effective Au-

gust 31, 1993.
Sec. 54.021 (HB 681) Justice C o w
Truancy
Allows a juvenile court to transfer a
child's truancy case (Family Code
5 1 . 0 3 0 0 to a justice court only with
the justice court"spermMon. Also, the
juvenile court may waive furisdiction
over the child for all truancy cases in
which the child is accused for a period
of up to one year. In this situation, the
justice of the peace need not be a
lawycr, nordrx; thcl~carin~
nccd to be
hcforc a jury of six pcople. On a finding
of truant conduct, the justice court may
require that the child attend school
without unexcu9ed absences or participate in a tutorial program. These
orders may be enfo~cedby contempt.
The statute requires the parent or
gua~dianofthe child to benotified that
the parent orguardian must attend the
hearingandbing the child. A failure to
doso isa ClassCmisrlemeanor. EffecHve
September 1,1993.
Sec. 54.033 (HB 2650'1 Sexuallv
~ransmitted-bisease,A&5, and HTG
Testing
Requires AIDS and HIV testing of
children found to have engaged in
delinquent conduct by commission of
indecency with a child by m a l contact, sexual assault, and aggmvated
sexual assault. The test results will be
made available to the local health authority, who shirt1 make the raults
available to theoffenderand the victim.
Effective August 31,'1993.
Sec. 54.04 (HB 1731) Disposition
Hearing
In order to place a child on probation
outside his home, the court must determine that the child would not get the
care and supervisiin needed to meet
the conditions of probation in his own
home. Also, allows a child to be placed
on any period of probation, not just om
year, so long as the probationary period
does not extend past the child's 18th
birthday. Effective Septanber 1,1993.
Sec. 54.042 (SB 3873 License Suspension
Requires a juvenile court to order the
DPS to suspend for not less than ninety
days MI more than two years, dependingon the sectionunderwhichthe
punishment is assessed, the license of a
child convicted of an offense under
6 W b , V,A.CB., 24(a-1) (drug and aleohol-related driving offemesl. Also
requires the court to notify the DPS of
the adjudication if the child is found to
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have violated a controlled substances
provision. Effective June 15, 1993.
Sec. 54.06 Judgments for Support
(HB 1433) Allows a court to enforce
support payments by the parents of a
child who has been placed outside his
home by garnishment of the wages of
the person ordered to pay. Effective
September 1,1993.
@B 1731) Requires that payments
made for the support of a child placed
outside his own home to the general
revenue fund be earmarked for care of
children committed to the Youth
Commission. The court may also order
that any person obligated under Title 2
of the Family Code to receive support
payments assign the person's right to
the payments over to the local juvenile
probation department, unless the child
has been committed to the Youth
Commission, inwhich casethepayments
shall go to the commission. Effective
September 31, 1993.
Health & Safety Code Changes
Sec. 481.063 (SB 510) Registration
Application; Issuance or Denial
Allows the director of the DPS to
probate an application for registration
to manufacture, distribute, analyze, or
conduct research on controlled substances. Effective September 1, 1993.
Sec. 481.074 (SB 621) Prescriptions
Requires a prescriptionfor a controlled
substance to include the legiblyprinted
orstamped name, address, Federal Drug
Enforcement Administrationregistration
number, and telephone number of the
practitioner at the piactitioner's usual
place of business. Effective September
1,1993.
Sec. 481.134 (SB 169 Drug Free
Zones
Doubles the minimum fine and imprisonment term for drug offenses
committed within or near a school (including colleges), playground, youth
center, public pool, or video arcade.
Effective September 1, 1993.
Sec. 483.041 (SB 3101 Possession of
Dangerous Drug
Allows possessionof dangerousdrugs
by alicensed homehealthagencywhich
may possess sterile water and saline for
injection and inigation, and heparin
flush kits for intravenous flushes. Effective April 2, 1993.
Sec. 483.042 (SB 623) Delivery or
Offerof Delivery of Dangerous Drug
Exempts dangerous dn$ dispensed
for administmtion to food production
animals under written treatment

guidelines from a licensed veterinariar
from the labeling requirements of thi:
section.
Effective September 1, 1993.
ch.u Statutes Changes
Art 67011-1 IntoxicatedDr~ver;
Pen
alties
(SB 1) At lease 48 hours of the
minimum sentence for a second 01
greater DW must be sewed consecu
tively. Effective January 1, 1995.
(SB 371) Adds glue and paint tc
substances which may cause intoxication due to lack of normal use of mental
orphysicalfaculties. EffectiveSeptembet
1, 1993.
Art. 67011-5 Specimens of Breath 01
Blood; Implied Consent; Evidence
k c . 1ConsenttoTakingof Specimens
(HB 5361 Allows for implied consent
law to take effect when the suhject
operates a motor vehicle in any public
place, rather than just a highway or
beach. Effective September 1, 1993.
(SB 1) Requims an officer to inform
a person arrested for DWr as to license
revocation procedures in the event that
the person gives a blood or breath
sample demonstrating an alcohol content higher than the legal limit. This
sectionalsocontainsthe procedu~esfor
administrative license revocation. See
V.A.C.S. Art. 6682-1.
If a person requests blood be tested
lather than breath, he shall be given a
reasonable opportunity to contact
someone to draw blood, and afailure to
provide the opportgnitywill be admisiibleata trial on the offense. The officer
3r law enforcement agency will not be
iaMe for damages arising from the
3erson's request to have a blood test.
ZffectiveJanuary 1,1995.
Sec. 2 Refusal to Give Specimen;
iuspension etc.
(HB 536) See 67011-5,l.
(SB 3713 Establishes a $50 fee for
einstatement of a license suspended
mnder this section. Effective September
I, 1993.
(SB 510) Extends theperiodof license
,uspensionfor a person who refuses to
:ive a specimen of breath or blood from
10 days to one year if the person is
mder 21. Effective September 1,1993.
Sec. 3 (HB 530 D&dtions Deleted
he definition of "public beach" and
public highway."
niscellaneous Pmvisions
Government Code, Chapter 23,
~ubchapterC (HB 253)
Requires the State Bar to publish a

...

uniform jury handbook to inform jurors
on their duties, explain the legal s y s
tern, and provide other practical information to jurors. In the event of a
conflict,thecwrt'schargeorinshuctions
will supersede the handbooks. Effective ~anuary1, 1994.
Govt. Code. Subchanter L. (HB 2119
Criminal Law Hearing Officers in Certain Counties
In counties of 2 million or more
(Harris County) HB 2113 sets up a
board of district, county, andJustices of
thepeace toappointcriminallawhearing
officers. These officers will have the
power to:
- determine probable cause for detention
- commit to jail, discharge from custody, or admit to bail
- issue search and arrest warrants
- dispose of cases in justice courts
The court in which the charging instrument is fiied may review or alter
these decisions, and the hearing oficer
may not adjudicate a case punishable
by incarceration in county jail.
The hearing officer may hear emergency mental health matte13 under Ch.
573 H&S Code, and has the duty to
provide warningsand determine bailor
issue emergency orders in such cases.
They shall be availablewithin 24 hours
of anest to determine probable cause,
administer warnings, etc. Effective
August 30,1993 '
LOC.GOV.Code, Ch. 351, Subcli.I (HB
1056)
This bill establishes county jails industries progiams. Allows commissioners courts to establish programs to
provide employment and vocational
training for inmates, reimburse the
county for the expenses of crime and
confinement of criminals, and provide
fordistribution of products and articles
produced underthe programs tocounty
offices and nonprofit organizations. No
county is lequired to provide such a
program, not does any inmate have a
right to participate in one. Effective
August 31,1993.
Healthandsafety Code, 44.0061 WB
2178) Sexual Assault Program Fund
Establishesafund to fmance thegrant
xogram established by this chapter.
Effective August 31, 1993.
Education Code, Chapter5 (HB 1467)
'rivate Schools
Allows private schools to obtain
:riminal history information on emdoyees or prospective employees of
-?
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the school. This information must be
supplied by law enforcement agencies,
who may charge the same amount as
thatauthorized to chargepublicschools.
Effective September 1,1993.
V.A.C.S. Art. 6687b-1 (SB 1) Suspension Brrsed on Administrative Determination
The Administrative License Revocarion Bill
The substance of the new administrative license revocation procedures
are as follows:
If a person arrested for DWI or involuntary manslaughter by intoxicatmn
submits to the taking of a specimen of
breath or blood and an analysis of the
specimen shows the person had an
alcohol mncenmtion beyond the legal
limit (specified in Article 67011l(a)C2)(B), V.C.S.), the arresting officer
shall serve notice of driver's license
suspension personally on the arruced
person, and a copy of the notice of
suspension shall be sent by the officer
to the DPS before the end of the ffth
business day after the date of the arrest.
If the officer does not give swh notice,
the DPS may do so by certifiedmail, and
the notice is deemed received on the
fdth day after mailing. If the DPS
detemines that the person's alcohol
concentrationwas higher than the legal
Ilmit, they shall suspend the person's
license; the!person's licensemay not be
suspended if the person's alcohol concentration at the time of taking the test
was below the legal limit.
The detefminationoftheDPS isa civil
matter, independent of and not an estoppel as to adjudication of a criminal
charge, anddoes notprecludelltigation
of the same or similarfacts in a criminal
prosecution. The disposition of a
criminalchargedoesnot affecta driver's
licensesuspensionandisnotanestoppel
as to any matter in a driver's license
suspensionproceeding, unless theDW
or manslaughrer charge results in an
acquittal, in which case a suspension
shall not be imposed or, if already
imposed, shall be rescinded.
A period of su6pemion may be:
- 60 days if the person's driving
record s h o w no prioralcohol-related
or drug-related enforcement contact
during the five years immediately preceding the date ofthe person's arrest; or
- YO days if the person under arrest
refuses to give a specimen of blood or
breath; ot
- 120 days if the person's driving

record shows one or more alcoholrelated or drug-related enforement
contacts (i.e. refusing to take or Ming
a blood or breath test) during the five
years immediately preceding the date
of the person's arrest; or
- I@ days if the person's driving
record shows one or more DWI convictions during the five years immediately preceding the date of the person's
arrest. Suspensionsunder this Act may
not be probated.
A person who receive notice of
suspensionunderthisartielemay request
a hearing in writing. A request must be
receivednot later than the 15thday after
the date of notice of suspension. The
DPS shall schedule the hearing, which
shall be held before the effective dateof
the suspension. A request fora hearing
stayssuspensionof driver's license until
the dare of the h a 1 decision of the
administrative law judge, who is enployed by the chief administrative law
judge ofthe StateOfficeof Adminismtive
Hearings. A hearing shaU be held at a
location designated by the State Office
ofAdministrativeHea~hgsin
the county
in which the person was allegedto have
committed the offense or at a site designated by the State Office of Administrative Hearno more than 75 miles
from the county seat of the county of
the arrest. A hearing shall be held not
less than 10 days after the date of
notification to the person. All hearings
shall be stenographicauy or electronically recorded.
The issue at the hearing in which the
p a m n under arrest submitsa specimen
of blood or breath is whether, by a
preponderance of the evidence, the
person had an alcohol concentmion of
a level specified in Article 67011lCaXZ)(B>,Revised Statutes, while driving or in actual physical control of a
motor vehicle in a public place, and
reasonablesuspicion or probable cause
existed to stop or arrest the person. If
the administrativelawiudge finds in the
b a t i v e a s tothisissue, thesuspension
order shall be sustained; if the administrative law judge does not fmd In the
affirmative, the department shall reinstate the person's license.
The issuesat the hearing in which the
person under arrest refuses to submit a
5pecimen of blood or brezrh are (1)
whether reasonable suspicion or pmbable cause oristed to stop or arrest the
person; (2) whether probable cause
txistedthatthe permnwasdrivingor in

acaal physical control of a motor vehicle ina publicplace while Intoxicated;
(3) whether the person was placed
under arrest by the officer and was
offered an opponunity to give a specimen on request of the offier; and (4)
whether the person refused to give a
specimen on request of the oficer. If
the administrative lam judge finds in the
aflkmative as to all four issues, the
stispension order shall be sustained.
The hearing may be conducted by
telephone canference call.
The administrativelaw judge may not
makean affirmativefmdingiftheanalysis
of the person's breath or blood, submitted at the request of a peace omcer,
determined that the person had an
alcohol concentration of a level below
the legal limit at the time of taking the
specimen.
When a person whose license is
suspended has no prior suspensions
from alcohol or drug related enforcement contacts within the precedlngfive
years, anordergrantinganoccupational
x immediately a c t i v e ,
license shall i
provided, that the person shall comply
with alcohol counselling and rehabilitation programsrequirementscontained
in the Act.
A person who requests a hearing and
failstoappear,withoutjust cause, waives
the right to a hearing, and the
depamnent's determination is f w l ,
however, if no later than five days
before the date of a scheduled hearing
the depaftment has received a request
for a continuance from the person, the
department shall reschedule the hearing toa date nosooner than the fIfthday
after the date on which the department
received therequest. Apersonwhohas
requested a hearing under this article
may obtain only one ccmtinuance unless a bona fide medical condition exists which prevents the person from
attending the hearing, then one additional ten day continuancemay be had.
A person may appeal the suspension
by filing -within 30 days after the date
that the administrative law judge's h a 1
determination is issued a petition in a
county coua atlaw in the countywhere
the person was arrested or, if there is no
county court atlawin thecounty, in the
countycourtofthecounty.Ifthe county
judge is not a licensed attorney, the
county judge shall transfer the case to a
district court for the county on the
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Trial Evidence
Special Problems in Evidence
Penalty Phase Special Problems in Evidence
by F.R. 'Buck"Files

PART 2
IV.REVERSALS OF TEXAS CAPITA1
CASES: 1990-1993
A. Comment
Since January 1, 19N, there have
been a number of cases which have
been revemed by the various appellate
courts of Texas. What is surprising is
that almost all of them have been reversed onless than sophisticatedissues
What is most surprising is that thee 01
them have been reversed because coun
reporters lost their notes or tapes or had
them stolen and the record on appeal
was inadequate.
I have gone through the cases which
were reversed and have set out the
facts, the issue (or, perhaps more appropriately for the reviewing court, the
"problen~"),the result and why the
court reached its conclusion in each
case. Obviously, there is much more to
almostevexycase thanwhat ismntained
inthis paper; e.g.. the Court consistently
will review a claim as to the lack of
sufficiencyof the evidence if that issue
is raised eveh if the case is to be
reversed on other grounds.
I have always wanted to know the
problems which other folks have had
trying to do whatever it is I want to do.
Hopehlly, these cases will be of some
help to any trial judge about to try a
capital case. If it can happen to them,
it can happen to you,
m Cook u. State, 821 S.W.2d 600
CTex.Cr.App. 1991) Rehearing denied
1991.[Original Opinion 741 S.W.2d 928
CTex.Cr.App. 1987), Cooku. Tam, 488
US. 807, 109 SCt. 39, 102 L.Ed.2d 19

(19SI. The Supreme Court vacated
and remanded to Court of Criminal
Appeals for consideration in light of
Satteruhite v. Texws, 486 US. 249, 108
S.Ct 1792, 100 L.Ed. 284 (1988), the
Court reversed because Dr. Death examtned a defendant represented by
counsel and in custody without notice
to counsel or warning the defendant.
Thereafter, he testified based on what
he had learned from the defendant at
the punishment hearing.
In Janecki u. state, 823 S.W.2d 232
(Tor.Cr. App. 1990). the trial judge
failed to quash a bad indictment.
In Rice u. Sfate, 805 S.W.2d 432
(Tex.Cr.App. 1991;Rehearing overmled
1991) and Urbano u. State, 823 S.W.2d
232, there was no evidence that either
defendant received remuneration as
charged in the indictment.
In Thonras u. State, 796 S.W.2d 196
CIex.Cr. App. 19901, a juror who was
absolutely disqualified sewed on the
jury.
In Curreit u. State, S.W.2d , 1993 WL
3867 @ex.Cr.App. Jan. 13, 1993) and
Hughes u. State, - S.W.2d - , 19% WL
360550 CTex.Cr.App. Dec. 9,19921, the
trial judges improperly granted and
denied respectively challengesfor cause
by the State and by the defendant.
In Davis v. State, 831 S.W.2d 426
CTexApp. - Austin 1992; Discretionary
review refused, 1992) there was
prosecutorial misconduct and evidence
improperlyseizedbecause of an affidavit
which did not set out probable cause.
In iViilianzs u. State, 790 S.W.2d 643
(Tex.Cr. App. 1990) and Deeb u. Stale,
815 s.w,zd 692 CTex. Cr.App. 1991;

Rehearing denied 1991) declarations of
eo-conspirators which occurred after
the conspiracy had ended were admitted before the trial jury.
In Ross v. State, - S.W.2d - , 1992
WL 360549 CTex.Cr.App. Dec. 9,19923,
the trial judge failed to charge on the
lesser included offense of involttntary
manslaughter.
In IVeathemdu.Sfafs,833S.W.2d 341
(Tex.App. -Beaumont 1992;Rehearing
denied 1992), the trial judge redacted a
portion of an exhibit admiued into
evidence and did not send the entire
exhibit to the jury.
In Matsott u. State, 819 S.\V.Zd 839

mber of the Texas Criminal Defens
Lawyers Association. He is board certi
fied in cximinal law and isa sharehold
in the firm of Bain Files, Allen an
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CTex.Cr.App. 19911, the trial judge did
not permit an expert on the issue of
punishment to testify.
In First u. State, - S.W.2d - , 1992 WL
366989 Eex Cr.App. Dec. 16, 19921,
Rios v. State, - S.W.2d - , 1992 \W
308904 (Tex. Cr. App. Oct. 28, 1992),
Ex Parte McGee, 817 S.W.2d 77
mex.Cr.App. 1991) [Habeas Corpus:
Original Opinion: McGee u. State, 774
S.W.2d 229 (Tex.Cr.App. 1989); cert.
denied, McGee v. Texas, -U.S, , 110
S.Ct. 1535,108L.Ed.2d 774 (199011; and
Gribble u State, 808 S.W.2d 65
Eex.Cr.App. 1990;Rehealing Overmled
Feb. 20,1991. Cea. denied.-U.S., 111
S.a. 2856, -L.Ed.Zd- 19911, the trial
judge did not adequately charge the
jury on the issue of punishment.
InHenzandezv. State, 785 S.W.2d825
(Tex.Cr.App. 1990) [Original opinion
- unpublished ginion, number 0887-00043-CR CTex.App.-EIPaso 1988).1,
Lewis u. Srate, - S.W.2d- , 1993 wl 866
(Tex.CrApp.Jan. 6,1993); Pevezu. State,
824 S.W.2d565(Tex.Cr.App. 19921,and
Payne u. State, 803 S.W.2d 6%
(Tex.Cr.App. 1990;Rehearingovermled
1990, the record on appeal was incomplete.
In T W n o u. State, 841 S.W.2d 385
(Tex.Cr. App. 1992) and CEJv. State,
788 S.W.2d849 hex.App. -Dallas 1990;
Reheariw denied 19901, there were
Barson I~oblems.
In Skdtow U. State, 795 S.W.2d 162
(Tex.Cr.App. 1989; Rehearing denied
1990; cert. denied 1990;- US. _ , 111
S.Q. 210, - L.Ed.2d 210 19901, the
evidence was insufficient to support
-c0nvictic)n.
1. ROY K STAm, 834 SS.W.2d558
ITex.Ajqx 14th Dist. 1992)
THE OFFENSE Capital murder
THE PROBLEM; Bail in a capital
A

.

case.
THE FACTS: On November 1,1991,

Appellant was chargedwith the offense
of capital murder; thereafter, he was
indicted for that offense. On March 11,
1992,anapplicatianforaWritofHabeas
Corpus was fded requesting bail. On
March 25,1992, bail was denied after a
hearing on Appellant's application.
At the hearing, tuo homicide officers
testifid. Photogmphs of the deceased
were introduced which showed that
"the deceased was savagely cut and
stabbed multiple times."
One of the officers testifled that Appellant "explained in length about the
occurrences that led up to the events

inside the apamnent. He a&n'ttted that
he had stabbed the complainant in this
case with a knife, had cnt hi,in detail,
he claimedthere was stmggle inside the
apartment which led to the stabbing."
The offrcer went on to testify as to
property taken by Appellant from the
apartment.
On cross-examination, one of the
offiers testified that Appellant had
stated, "The deceased came at him with
a knife 'without his pants on and toid
him he was going to have him dead or
alive, sexually' and that he <Appellant)
'wrestled the knife away from the man
and that was the result of it."'
The testimony also revealed that
Appellant had an outstanding warrant
from the State Parole Board.
RESULT: Reversed and remanded to
the trial court.
WHY: The Cow recognized that bail
may be denied topersons charged with
a capital offense when the proof is
evident. Citing BPurteOtt, 565 S.W.2d
540,541 Eex.Cr.App. 19781 the Court
looked at the meaning of the tenn
"proof evident:' "Proof evidence has
been construed to mean thar: ...The
evidence is clear and strong, leading a
well-guarded indispassionatejudgment
to the conclusion that the offense of
capital murder has been committed;
that the accused is the guilty party; and
that the accused will not only be convictedbutthatthejurywillretumfmdings
which will require a sentence of death."
Here, theCourt ofAppealsconcluded
that the prosecutor failed to supply
suffiiient evidence to justify a fmding
that the proof was evident; therefore,
the trial court erred in denying bail.
2. COOK K SA'E, 821 S.W.2d 690
(Tex.Cr.App. 1991) Rehearing denied
1991. [OriginalOpinion 741 S.W.2d 928
(Tex.Cr.App. 19871, Cookv. Texas, 488
U.S. 807, 109 S.Ct. 39, 102 L.Eddd 19
(1988). The Supreme Court vacated
and remanded to Court of Criminal
Appeals for consideration in light of
Sattenuhite u. Texas, 486 U.S. 249, 108
S.Ct 1792, 100 L.Ed.2d 284 (1988).
THEOFFENSE: CapitalmurderDeathl
THE PROBLEM: Dr. Death didn't
warn the Defendant.
THE FACTS: Appellant, after he becamea suspect and was represented by
counsel, was examined by Lk. Grigsons
I'he examination was at the request of
the Criminal District Attorney of Smith
County - without court order - and
without notice to counsel. Appellant

was transpo~tedfrom Smith County to
Dallas County where he was examined
by Dr. Grigson in the Dallas CnuntyJa~l
for approximately an hour and a half.
Apparently no Miranduwarnings were
given to Appellant and he was not
informed that the examination was for
the purpose of determiningof his future
dangerousness.
At trial, Dr. Grigson testified for the
State. In palf, he testified as to how
severe a threat Appellant would he to
others: "It is extremely severe. You
can'tcomeany more severethanthat. If
I had the least doubt, if I had any
question within my mind, I would certainly would not mind telling you that.
I feel absolutely 10040cemin that he is
and will continue to he a threat no
matter where he is."
Also testifying for the State was a
clinical psychologistwho had observed
the Applicant at an earlier time in the
Department of Corrections. There was
no Pifth or Sixth Amendment objection
to his testimony.
In argument, the prosecutor placed
greatrelianceonDr.Grigson's testimony
"You heard Dr. Grigson, a very professional man tell you about the categories involved in psychiatric evaluations. Didn't you hear something in
every one of those categories that applied to Kerry Max Cook?

***

"He said it is amind who hasno social
responsibility in any form or fashion.
Merry Max all over again the fust time.
The second time you saw all over the
wall of this courtroom, no social responsibility whatsoever. He has no
conscience. Dr. Crigson told you that
the man was impossible to rehabilitate,
that he was not susceptible to rehabilitation, that he couW not begin to understand what the tarn was."
RESULT: Reversed and remanded.
WHY. As the Coun pointedout, T h e
Supreme Court fashioned the issue in
Satter~uhiteasfollows:'Itlhequestionin
this case is whether it was harmless
errorto introduce psychiatric testimony
obtained in violation of that safeguard
[Sixth Amendment1 in a capital sentencing proceeding,' Sanernhite, 108
S.Ct. at 1795. We are confronted again
with the same issue."
The Court found that the error in
Sattenuhite, supra, and the present case
are remarkably similar. In both
Satternbiteand here, thefollowingfacts
are present:
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"(1) Dr.James Grigson, a well-known
and experiencedpsychiatrist, examines
the Appellants without notice to their
defense counsels.
"(2) Dr. Grigsonis permitted to testify
on future dangerousness at the punishment stage over defense objections.
"(3) A second expert who is a psychologist by training with considerably
less experience than Dr. Grigson also
testifies on future dangerousness. This
testimony is admissible."
Here, the Court found that the emor
was not harmless.
3. JRNECKA K STAE, 823 S.W.2d
232 (Tex.Cr. App. 1990); [This case was
affirmed on direct appeal: 739 S.\V.Zd
813 (Tex.Cr.App. 1987) (on rehearing
January 15,1992; dissenting opinion on
rehearing January 15, 1992; rehearing
dismissed February 12, 1992).1
THE OFFENSE: Capitalmurder[Deathl
THE PROBLEM: The judge failed
to quash a bad indictment.
THE FACE (From the earlier opinion) Appellant was convicted of "intentionally and knowingly causing the
death of Kevin \Vanstarth 'on or about
July 5, 1979, by shooting him with a
gun, 'and the defendant committed the
murder for remuneration and the
promise of remuneration, namely,
money."' At trial, Appellant filed a
Motion to Quash which reads in part as
follows:
"Theindictment islikewiseinsufficient
and defective since itfails to allege the
pe~sonthat allegedly provided the remtrnerationfor the ailegedcrin~e,. .the
failure to name the person providing
the remuneration. . . leaves the defendant without proper notice and leaves
him unable to properly defend himself
on these charges." (emphasis added)
On rehearing, the Court permitted
Appellant to be given an opportunity to
demonstrate harm as a result to the trial
court's overruling of Appellant's Motion
to Quash the indictment. The appeal
was abated and the trial court was
ordered to hold a hearing to allow
Appellant theopporh~nityto showharm.
A special master made Findings of Fact
which were adopted by the Coult. The
master also made Conclusions of Law
which were adopted by the trial court.
RESULT: Reversed and remanded.
WHY: The Court concluded that
there was prejudice: "Although it is by
nomeans certain that the defensecould
havesuccessfully have defended against
thecapitaloffenseorobtained asentence

less than death, there is no doubt that
the substantial rights of Appellant to
puiscte such strategic avenues was
prejudiced by the defect in form.
"The testimony elicited at the
evidentiary hearing reflects the State's
failureto name a remunerator impacted
upon the ability ofthedefense to attempt
to prove variance between the indictment and evidence during the firststage
of trial, and its ability to mitigate punislment at the second stage."
4. RICE Y STAE, 805 S.W.2d 432
(Tex.Cr.App. 1991;Rehearing overruled
1991). THE OFFENSE: Capital murder
[Deathl
THE PROBLEM: Sufficiency of t h e
evidence: Did he d o it for remuneration?
THE FACTS: Appellant was an inmate
in the Eastham Unit of the Texas Department of Corrections and was a
member of the Texas Mafia. The court
set out these facts about the Texas
Mafia: "The 'Texas Mafia' was an'organized prison gang with a detailed
constitution. Gang members were required to read the constitution, live by
it and die by it. The gang was founded
for one reason; to make money. The
money was made primarily by selling
drugs in the prison. Members, by the
mere fact of their membership, were
entitled to share in the profits of the
gang's activities. Membership in the
gang required members to do anything
that was required to further the gang's
purpose of making money, including
kill "
David "Rope" Robidoux was also a
member of the Texas Mafia but was
s~~spected
of being a "snitch." Acting
with three other gang members, Appellant stabbed Robidoux 38 times.
Thereafter, he was indicted for the
murder with the indictment alleging, in
part, "..for remuneration and the
promise of remunerationfrom theTexas
Mafia."
RESULT: Reversed and judgment of
acquittal entered.
WHY: At trial, there was no evidence
presented of any promise between
Appellant and the Texas Mafia. There
was no agreementthat "Appellantwould
receive compensation or a greater share
of the gang's profits for specifically
killing Robidoux." The only evidence
was that a gang member could expect
to gain "prestige" by "making a hit."
In Beets u. State, 767 S.W.2d 711
(Tex.Cr.App. 1987) the Court defmed

remuneration as "a reward given or
received because of some act."
InMcManusu. State, 591 S. \V.2d 505
(Tex . Cr. App. 1979) the Court held that
the killing must be done forthe purpose
of receiving some benefit."
As the Court pointed out, it had
consistently held that the "focus is on
the actor's state of mind." Here, Appellant committed the murder because
Robidoux was a "snitch." The Court
concluded that the killing occurred to
prevent Robidoux from infornling on
the gang and to insure the continuation
of the gang's activities.
Here, the evidence was insufficient as
a matter of law to support the jury's
finding of the renluneration element of
capital murder.
***
[NOTE: The State contended that if
the Court did not find the remuneration
element satisfied in this case, then virtually no gang killings could be considered capital murder. Although presiding Judge hlcCornlick in his concurring opinion refused to answer that
issue, the Opinion states: "Under the
facts of this case the State is correct."]

***
5. URBAN0 KSTAE, 837S.W.2d 114

(Tex.Cr. App. 1992; Rehearing denied
1992) THE OFFENSE: Capital murder
[Deathl
THE PROBLEM: Sumciency of t h e
evidence: Di& he d o it for remuneration?
THE FACTS: Appellant had been a
member for at least six months of a
prison gang known as the Texas Syndicate. While aninmate at aStateprison
at Huntsville, Appellant had stabbed a
fellow inmate to death. Prior to the
killing, Appellant's rank in the Texas
Syndicate was"ActingLieutenant;" after
the killing, he became a Lieutenant.
At trial, evidence wasoffered as to the
regular activities of the Syndicate which
included "murdering objectionable inmates, smuggling drugs into the State
prison system, and various other activities designedtoacquiregoods, drugs,
and money. Under the rules of the
gang, at least some members held rank;
murder on behalf of the gang resulted
in an increase in rank; and higher rank
brought with it a greater share of
whatever drugs, money, and goods the
gang acquired.
There was no evidence offered that
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Gerald Goldstein Named PresidentElect at Criminal Defense Lawyers'
Annual Meeting
The National Association of Criminal
Defense Lawyers (NACDL) named San
Antonio criminaldefense lawyer Gerald
H. Goldstein the association's president-elect at its 1993annual meeting in
San Francisco, California,on August 14.
Goldstein will become president of
NACDL in August 1994.
Goldstein, a partner in the law firm of
Goldstein, Goldstein & Hilley, is one of
the most widely respected criminal defense lawyers in the nation and has
been involved in numerous high profie
cases in his 25 years in practice. Earlier
this year, he and several colleagues
donated their time to defend Millard
Farmer, a nationally recognized and
highly admired capital defense lawyer,
and two Lubbock police officers from
vindictive prosecutions in the Texas
Panhandle. Not only did afederaljudge
order the prosecutions stopped, but the
prosecutors agreed to pay damages to
GoIdstein's clients.
Goldstein also successfully defended
Los Angeles-based Sound Warehouse,
Inc. when it was prosecuted for selling
theallegedly obscene record album "As

NastyAsThey WannaBe,"by rapgroup
2 Live Crew, and he won dismissal of
drug charges against journalist Hunter
S. Thompson in Aspen, Colorado, several years ago. He received NACDL's
Robert C. Heeney Award as the nation's
outstanding criminal defense lawyer in
1991.
A former chair of NACDL's
Prosecutorial Misconduct Committee
and its Lawyer's Assistance Strike Force
(which channels NACDL resources to
assist criminaldefense lawyers who are
subpoenaed to testify against their clients or need other assistance to effectively representtheir clients), Goldstein
served eight years onNACDL's boardof
directorsand cuirently senresas a director of the Texas Death Penalty Resource
Center and as general counsel to the
Texas Civil Liberties Union. He was
president of theTexas Criminal Defense
Lawyers Association last year.
Goldstein is on the faculty of the
National Criminal Defense College in
Macon, Georgia, and is a frequent lecturer at Iegalseminars around the country.

Proposed Sanction

petition, we make a concerted effort to
decide these motions before the
scheduled execution. This practice is
consistent with the Supreme Court's
instmnions that we should not permit
"repeated petitions and appeals as a
meredelayingtactic." Bamfootu.l?stelIe,
463 US. 880,77 L Ed.2d 1090, 103S.Ct.
5383 (1983).
It strikes me that somefederal judges
are fed up R.ith last minute appeals,
filed literally minutes before scheduled
executions. The rule clearly views
them as a potential "delaying tactic." I
Was so curious that I telephoned the
Clerk's oEce in New Orleans. However, the Clerkwasina series ofmeetings
and unavailable for comment piior to
publication. There will be follow-up

Contlnuedfrompage 9
petitioner's appeal in this court following denial of habeas relief in the federal
district courtwillgenerallynot establish
the reasonable diligence this rule requires counsel to exercise.
Ordinarily we allow a habeas petitioner under s sentence of death a
regular briefing schedule and oral argument when he appeals the denial of
his first federal habeas petition and
raises non-frivolous issues. But when
presented with an application for a stay
and for a certificateofpmhable cause to
appeal the denial of a succassiwehabeas

NACDL is a specialized bar association that includes among its members
and 64 state and local affiiates over
28,000 private uiminal defense lawyers, public defenders, and law professors. The 35-year old association is
devoted to promoting the proper and
fair administration of criminal justice,
fostering the integrity, independence,
and expertise of the criminal defense
bar, and ensuring justice and due process for persons accused of crimes..

efforts being made and we encourage
you, our membership, to do likewise.
I telephoned the clerk's ofice in New
Orleansand~ketoRichardWindhorst.
He said the Rule is designed to cope
with problems created when counsel
filematerialsatthe last hour. I requested
more information about the situation.
As soon as some more probing has
been done, I wiU pass it oninthisspace.
**
I encourage every reader to send me
infarmation on any member who has
received recognition within the community so that we can acknowledge
theminourmagazine. Irecentlylearned
of recognition of Juan Jose Martinez.
(Seepage 35)
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CAMERON & \VILLACY COUNTIES DISTRICT JUDGES RESOLUTION

for

Tlk 3lbnorabh Juan Jose !Martinez
Be it resolved that the Cameron & Willacy Counties District Judges adopts the
following resolution:
%'&reas, the HonorableJuan Jose Martinezis dedicated to ensuring thatlegal
services are provided to those South Texas persons who are economically
disadvantaged;
whereas, the Honorable Juan Jose Martinez is dedicated to providing
assistance to the poor, the needy and the underprivileged so that they will
have access to the justice system;
whereas, the Honorable Juan Jose Martinez is recognized for showing
compassion and willingness to help the poor, the needy, and the underprivileged of South Texas;
%&ereas, the Honorable Juan Jose Martinez has always given his soul and
heart to elevate the quality of life for our less fortunate brothers and sisters;
W&reas, the Honorable Juan Jose Martinez has always championed causes
of the poor, the needy and the underprivileged,
Be it resolved, that the DistrictJudges of Cameronand \Villacy Counties urge that
the Plaque presented for Outstanding Pro Bono Attorney Juan Jose Martinez from
the Cameron County Bar Association and Texas Rural Legal Aid be displayed in the
CentralJury Room for all persons to see and be inspired by the example he has set
for all of us in reference to the importance of Pro Bono work.
May this milestone in your life be a special time for you and your family, andmay
it symbolize a lifetime commitment to serving our community, and our State.
In testimony whereof, we have signed our names to this most important
resolution on October 15, 1992.
Menton Mursay, Jr. Judge of 103rd District Court
Benjamin Euresti, Jr., Judge of 107th District Court
Robe17 Garza, Judge of 138th District Court
Darrell Hester, Judge of 197th District Court
Rogelio Valdez, Judge of 357th District Court

President's Message
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Procedure" in Austin, Texas on November 12, 1993. Course director nd1 be
Betty Blackell of Austin. Jim Stafford
and Deborah Keyser will be the course
directors for the "Mid-Winter Seminar"
in Playa Del Carmen, Mexico from February 9 through 13, 1994. As stated
earlier, Gary Trichter will be course
director for "Anatomy of a DWI Trial,"
February 24-25, 1994, Finally, "The
Honorable M. P. "Rusty" Duncan I11 7th
Annual Advanced Criminal State Law
Sho~t
Course" will be in San Antonio on
June 2-4, 1994.
We have begun a series of efforts to
improve the Voicefor the Defkse and
to get its publication schedule back on
track.
Finally, on September 13,1993,Mike
DeGuerin and I met with Attorney General Dan Morales in Houston. General
Morales will be running for re-election
in 1994. We discussed nunlerous topics

including the voters' rights lamuit filed
by LULAC concerning election of state
district judges. Currently, this litigation
is pending review in the United States
Supreme Cou~t.Nso discussed was the
settlement of the Ruizprison case, state
jail felonies and habeas proceedings in
capital murder cases.
While General Morales and I agreed
there were areas in which we are in
basic disagreement, he also indicated
that his office was open to us. Morales
said he became familiar with TCDLA
during his work in the legislature prior
to becoming attorney general. He was
also aware of our successful cooperation with the Texas County and District
Attorney's Association in defeating a
move towards guideline sentencing in
state criminal cases. I suggested to the
General that he would be welcome to
meet with and address our board of
directors at either our September or
December board meetings.
I have spent my time reporting events
and plans in this and my last message.
In the future, I intend to change the

focus of these messages to policy statements, philosophical perspectives, and
topical issues. Please let me hear from
you. concerning any matters you feel
need airing. Until then, adios..

Federal Sentencing
Continuedfrom page 13
not a cutting agent, did not aid in
distribution and was easily separable
from cocaine.
Relevant Conduct - Consoiracies
Defendant cannot be held accountable
for drug transactions which occur~ed
prior to time he joined conspiracy.
United States v. OCampo No. 911089,51 CrL 1554 (1st Clr. September 3,1992).
Sentencine for Another Offense Defendant was convicted of possession of
afirearn~by aconvictedfelon. Sentence
was based on reference to guideline for
aggravated assault, because defendant
pointed weapon at a city police officer.
Court holds sentence cannot be based
on reference to state offense. Since
conduct did not violate federal law, it
was improper to use guideline range for
aggravated assault. United States u.
Carroll No. S90-0471, 51 CrL 1557
(D.C. Md, September 4,1992).
De~arture- DispariN of Sentences
District court may not base departure
mdisparity between gul;deline sentence
and sentences for other co-defendants.
Unitedstates v. BUis No. 91-5620,52
CrL 1042 (4th Cir. September 17,
1992) See also, UnitedStates v.Agoon
No. 91-1654,51 CrL 1219 (2nd Cir.
Hay 18, 1992).

p

Before obstruction of justice enhancement can be applied for pejured testinony at trial, courtnlustmakeindepenk n t finding that defendant willfuuy
lied. Otherwise, any defendant who
yestifies and is convicted could receive
h e enhancement. United States v.
Lawrence No. 91-7491,52 CrL 1043
:llth Cir. September 28,1992).
Stackine Supervised Release District
m a has discretion to stack periods of
~eriodrelease where defendant is
:onvicted of separate offenses. United
?totes v. Maxwell No. 91-4011, 51
CrL 1262 (10th Clr. May 28,1992).
Deoarture -Revocation of Probation
When defendant is sentenced followng revocation of probation, court can-

35

V O I C E FOR THE DEFENSE

Federal Sentencing

-

C.'onli~~ued
JLom FuXe 3 5

not depart based on conduct occurring
after original sentencing. Instead, departure must be based on information
that was before the court, and would
have justified departure, at the original
sentencing. United States v. WiUfums
No. 91-8407,51 CrL 1262 (5th Cir.
May 20,19921..

JudicialDiscretion
Continuedfmnzpage 18
the time it made the discretionary decisiontoaUowa rational determinationof
the issue. What information would the
trial court have needed to have known
in order to make a rational decision on
that issue?Look at Davis v. Strmsbuw,
824 S.W.2d 278 <Tex.App. Houston [lst
Dist.11992,no pet.), amandamusaction
where the trial court's determination
was held to have been made without
requisiteInfomationnecessaryto make
a reasoned determination on the issues
before it.
Likewise, Culverhouseu.State, Supra,
involved a situation where the trial
court's action was held an abuse of
discretion hecause the record did not
reflectsufficientinformationfmwhich
the rrial court could have reached the
concluslonit did Cifithat case relatingto
the closely scrutinized area of restraining of the defendant during trial).
Also look at the underlying purpose
oftherule with respect to which the trial
court is exercising its discretion. How
much does its decision advance that
interest? Even if the order is not totally
without basis, howmuchdoesitadvance
that basis as compared to the infringement on the defendant's rights? As
noted, the proper exer~ise
of discretion,
at least on a conceptual level, involves
a balancing and weighing of the pros
and cons rather than just being a "sonle
evidence" test. Many of you have dealt
with the experience of the trial court
ruling agalnst a defense request merely
out of impatience or a desire to move
the trial along. In this situation, it may
be useful to make a bill showing the
actual expected time delay involved in
protecting your client's rights as compared to the effect on his rights of the
denial of the relief (assuming you can

do this without being held in contempt). Finally, It may be useful to try
andshow howtheorder failsto advance
the State's interest, or to &er alternatives which might equany advance that
interest without infringing upon your
client's rights.
You should ideally try and get this
information into the record at the trial
stage, as the appellate court will be
much more likely to considerreversing
a discretionarydecisionif the trial judge
wasntade aware of the problems and of
some possible solutions at that time.
However, keep these ideas in mind
even when analyzing discretionary actions as appellate counsel. Be creative
in analyzing and attacking challenged
discretionary actions; the same vagueness which allows appellate courts to
uphold such actions if they wish also
makes it easy for an appellate court to
conclude thatanabuse of discretion has
occurred if it wants to reverse the case.
Thisis truly oneareawheretheappellate
judges' gut feeling isnot only important
to the decision but can frequently be
legally sustained..

Felony D.W.I.
Conflnuedf,wn page 20

,

are for purposes of enhancement only.
%re is no principled difference beween presenting the prior D,W.I. allegation to the jury at the guilt-lrmocence
phase of a second offense D.W.L trial
and presenting them at the guiltinnocence phase of a third offense
D.W.I. trial.
In FrausIm v. State, 642 S.W.2d 506,
508 Vex. Grim. App. 1982), the court
stated that the purprrse of Article 36.01
is the "prevention of the extreme
prejudice that would almost invariably
result from an announcement at the
outset of the proceeding
.. that the state
hdieves that ihc Ikfcndant was prcviously convicrcd 01'3 patiicr~laroffense
at a particular time in a panicular court."
What greater prejudice can there be
than informing a jury at the guilt-innocence phase of a D.W.I. trial that the
Defendant has been previously convicted twice of D.W.I.
This approach to altering the
longstanding practice of informing the
jury of the prior D.W.I. convictions at
the guilt-innocence stage of the felony
D.W.I. trial has not been tested in the

appellate courts. Nevertheless, the reasoning behind the cases allonring this
prejudicial information to be presented
to the jury at such an inoppoaune time
is severelyundercut if not destroyed by
Sfuder and the constitutional and code
provisions it interprets. A proper obfectionat trial combined with a forceful
argument on appeal may result in a
dramatic change in the fortunes of the
felony D.W.I. Defendant..

How to Save Your Clfent
Continuedfmmpage 23
The personality of the lawyer does not
influence the respondents.
10. The questionnaire provides a
way tomeasure each juror's own biases
and ideas rather than those of the other
jurol's. When jurors are questionedin a
group, they often give the same responses as the other jurors. Since each
juror must fill out the questionnaire
with the input of the other jurors and
doesnot hear the responses of the other
jurors he or she cannot give the same
response that the other jurors do; but
each must arrive at his or her own
answers providing a measure of that
juror's opinions and biases. Thus, the
jurors cannot be contaminated by the
opinionsand biases of the other jurors.
This is critical if some jurors are not
biased hut articulate.
11. The questionnaire reduces the
jurors' opportunity to contrive to be
seated or excused. A juror who has
reasons for being excused must state
them without having seen which excuses have (or have not3 worked for
other jurors.
12. The questionnaire can incorporate camplex and reliable "lie scales"
measures. This is critical for such issues
as race and ethnicity in particular.
13. The questionnaire can incorpom e open-ended questions, multiple
choice or forced-choice questions.
Generally, it makes the open-ended
questions easier to rate and allows for
the greater use of multiple choice
questions which are also easier to rate.
14. The questionnaire approach
makes it difficult for the jurors to figure
out whether it is the defenseattorney or
the prosecutionwho wants to know the
answers to the questions. Therefore,
they do not know with whom to be
upset when they do not like some ofthe
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more personal questions or realize that
some of the questions are designed to
measure their prejudices. This is important because some of the most critical
questions are sensitive questions and
may evokemuchfeelingandbiasamong
the jurors.
15. The questionnaire approach is
lessexpensivethanother jury selection
approaches such as surveys and mock
juries. Therefore, more criminal defendantswillbezble to use the method.
Insituationswherecourtsallocatefunds
for jury selection,the costs willbe lower
for the community.
16. The questionnaire approach
"evens the playing field" for the lawyers. Because of the additional information obtainedhwm the jurors, defense
lawyers will not be at as much of a
disadvantage If they have not tifed a
case in county where the trialis located.
This is important if the lawyers are
required to try a case in a county where
they do not reside.
17. Finally, the questionnaire approach is fair to both the defense and
the prosecutors. Both have access to
the information generated by the instrument.
I do not recommend this procedure
for every criminal case. It is critical in
cases that involve very high penalties,
cases that involve extensive pretrial
publicity, cases that are located in areas
that are nored for dscrimination or
volatile ethnicrelations,cases involving
sensitive issues like chikd sexual abuse
o r the "battered wife syndrome," cases
which involve some group which may
have negative connotations, or cases in
which the clientmayhavesomeextreme
and unique characteristics that may
easily prejudice other against them.
The questionnaire is only one tool to
measure attitudes and does not resolve
all jury selection problems. It does
provide a way to ensure that jurors who
will be seated are competent.
NOTES
Iwould like tothank William Kunstler,
Aonald Kuby, Terry Gilbert, K. Ron
Bailey and Ralph Buss and for this
excerpt taken from the motion for Individual sequestered voirdfrein United
States v. Yee, 89 CR 9720 (N.D. Ohio).
The questionnaire is not designed to
take the place of in-court individual
sequestered uoir dire during death
penalty cases. There must be a way to
follow up on misinterpreted questions.

It is necessary to be able to observe
possible evasiveness and apparent reluctance of the respondents. This is
best done by in-court sequestered uoir
dire..

View From the Bench
ContinuedJiwmpage 14
down all of the trees in the forest in
order to see and catch the devil; But
what do we hide behind when the devil
starts looking for us?
Our system has been developed over
hundreds of years to insure that everyone accused of a crime receives the
presumption of innocence. That simply
means if government is going to charge
one of us with something, they have to
prove it. We have the right to remain
silent, and not be incriminated by our
own testimony. We're also the only
people on the face of the earth that
guarantees ourselves the right to a july
trial. And in our jurisprudence, the only
person given the responsibility to make
sure we're not abused is the criminal
defense lawyer. When they dotheir job
ethically and in accordance with the
law, they perform a n
indispensable and noble role. When
they cheat, steal and lie, they should be
banished from the profession as well as
being put under the jail.
So the next time you're on the stand
trying to justify the legality of an arrest
or search, remember that the talented
lawyer causing you so much grief may
one day be the best pason to save you
from the devil himself. Eachof our roles
areequally importantintryingtoachieve
justice. An ethical defense attorney is
just as valuable and necessary to our
system as an ethical judge, ethical prosecutor or ethical law enforcement officer..

The 7JrdLegislature
Continuedfro fir page 30
motion of either party or of the judge.
The review on appeal is to determine
whether substantial evidence exists to
support the determination below.
piling an appeal petition does not
stay a suspension, unless the person's
drives'slicense hasnot beensuspended
as a result of any alcohol-related or
drug-related incident within 5 years of
the date of the person's arrest, and the
person has not been convicted of DWI
or intoxicated manslaughter in the 10
years immediately preceding the date
of the person's arrest. A stay shall only
be effectivefor a period of 90 days from
the filing of an appeal.
Adriver's licensemaynotbe reinstated
aftersuspension until a $100fee is paid,
unless the order of suspension is rescinded. Effective January 1, 1995.
SB 532
Setsup the statejail system,providing
for the administration and fmancing of
the state jail penalties which will come
into use upon the effective dare of SB
1067, the C a n a l Justice Reform Bill.
Effective ~eptember1,1993.

.
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Appellant received any benefit prior to
the killing.
RESULT: Reversed and remanded to
the trial court for entry of a judgment of
acquittal.
WHY! The Court pointed out that it
had held before "[tlhatproof of murder
forrhepromie of remuneratimrequires
a 'focus ...on the actor's intent or state of
mind: Did the actor kill in the expectation of receiving some benefit or
compensation?'"
Here, there was neither direct nor
circumstantialevidence from which the
Death of a Prosecution
jurors could have concluded beyond a
reasonable doubt that Appellant was
C o t t r i ~ z t ~ e d p a25
ge
aware or must have known of the gang
relieved from any additional itsponsirulesnor that he commit ted the murder
bilities or obligations as a result of the
in order to receive a benefit from these
rules.
indictment that was returned against
**
you ...Thank you very much. W
[NOTE: The State argued that there
*$ource: lhmscript of trialproceedings. Case No. SA-91-CR-412 Con&- was sufficient evidence to prove the
ments in ope12 courl ofsenior U. S.
lesser-included offense of murder and
DistrictJudge L~iciusD. BUl?~otonr,IT& 61t that the Cou~fshould reform the judgthecancIt&on of thegouernment'sccrre. ment in order to reflect such a
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conviction. The Courtresponded, "This
Court does not have the authority to
reform a conviction of a greater felony
found to be based on insuffcient evidence to [a1 lesser felony, which the
evidencewillsupport." Stepbe?lsv.State,
806S.W.2d812,818FN. 8 (Tex.Cr.App.
19 9011
6. INOMAS V. STAB, 796 S.W.2d 196
(Tex.Cr. App. 1990)
THE OFFENSE: Capital murder
[Punishment not shown1
THE PROBLEM: Juror disqualification.
THE FACTS: After Appellant was
convicted, itwas learned that one of the
jurors was on probation at the time that
shewas calledforjury se6ice-deferred
adjudication for a ten year period for
the felony offense of theft. The juror
was also under legal accusation for the
misdemeanoroffenseoftheft. Although
the jury questionnaire asked if she had
been "charged, arrested, indicted or
convicted" of any criminal offense she
denied that she had. She also failed to
respond to the inquiries of the trial
court when he qualified the jury panel.
On appeal, the State argued waiver
for the reason that defense counsel
never asked specific questions of the
juror regarding the theft offenses.
RESULT: Reversed and remanded.
WHY: The Coua found that defense
counsel was justified in relying upon
the jury questionnaire and the t~ial
court's questioning of the juror. Further, there is nothing in the I~COI-d
to
indicate that the defense knew of the
juror's theft charges until after the verdict in the case. On the other hand, the
juror's convictions were from the same
county where the case was being tried
and the State knew or should have
known that the juror was disqualified.
The Court did not require Appellant
to show harm.
The Court stated,
"This Court has treated those situations wliere an absolute disqtraliJied
juror, perkticles 35.19 and 35.16(a)(2),
(3) or (4), has served on the jury differently than those cases where any
other juror merely subjectto a challenge
for cause, per Article 35.16(a)(l), (51,
(6), (71, (81, O or (101, has sewed. In
cases where the juror was merely subject to a challenge for cause, this Court
has mandated that the defendant show
ham1 to his case, whereas when a juror
is absolutely disqualified no showing of
harm is necessary."

7. G m V . S T A 1 E -S.\V.Zd_, 1993

\VL3867 (Tex.Cr.App.January 13,1993)
THE OFFENSE: Capitalniurder [Deathl
THE PROBLEM: I m p r o p e r l y
granting the State's challenge for
cause.
THE FACTS: During the questioning
of thevenireman Bradley, the prosecutor
spent some time on fanner Article
37.071(h)(2) V.A.C.C.P.which reads as
follows: "Whether there is a probability
that the defendant would coninlit
crinlinal acts of violence that we constitute a continuing threat to society."
One question read,
"Okay. Would it be a fair statement
that in your mind no one single act
could ever, no matter who the person,
what that act is, no matter how horrible
that act is, or no one single event is,
would ever allow you to bc able to
conclude thatthe person, that there was
a probability that person would conlmit
acts of violence in the future?"
The venireman answered in the affirnlative. The veniremnm also stated,
"...\Without other evidence, I cannot
in good conscience, undersfanding as I
unde~standit, issue two, answer yes to
issue two without additional evidence."
The defense asked no questions but
objected as follows,
"...I, of course, would object to excusing this juror for cause by what's
been demonstrated had (sic) by this
record, your Honor. No question of the
law would pe~mita juror to answer
question two based solely on the facts
of the case, but there is no requirement
that he ever do so. He has conceded
that he could answer both of those
questions 'yes' if he were convinced
beyond a reasonable doubt. So I object
to excusing him for cause on what's
been conlmunicated by the present
record. ...But Iwould object to excusing
:hat juror because he would refuse to
:lo that whichthe law would permit him
to do, but does not require him to do ..."
The State's challenge for cause was
:canted and the venireman was ex:used.
KESULT: Reversed and remanded.
WHY: The Court recognized that
:here is "'abundant case law to the effect
:hat the facts of a capitalcrime, if, severe
znough,' s~tppo~f
a jury verdict of 'yes'
o the second special issue. However,
lone of the cases i.quims a particular
ury, or an individual juror, to answer
he second special issue affirmatively
iolely on the facts of that particular

offense."
The Cou~i
noted that "ITIhetrial judge
himself explained to Bradley early in
his voir dire, an individual juror must
detertnine what proof beyond a reasonable doubt means to him for the law
does not tell him ..." The Court stated,
"that anindividualvenireuran would set
his threshold of reasonable doubt higher
than the minimum required to sustaina
jury verdict knowing that he has a bias
or prejudice against the law. "
The Court concluded: "If it did not
want Bradley to serve on the jury, the
State was required to exercise a peremptory challenge against him. Error
in granting a State's challenge for cause
in a capital case is reversible nohvithstanding that the State may have had
peremptory challenges remaining at the
conclusion of voir dire!'
8. HUGHES V. STAB, - S. W.2d- ,
1992 WL 360550 (Tex.Cr.App. December 9, 1992)
THE OFFENSE:Capitalmurder [Deathl
THE PROBLEM: Improperly den y i n g Appellant's challenge for
cause.
THE FACTS: During the voir dire
examinationofthevenirenianFaulkner,
the prosecutor was asking questions
about then Article 37.071(b)(2)
Whether there is a probability that the
defendant would comnit criminal acts
of violence that would constitute a
continuing threat to society."]:
"...When the question asks you: Is
there a probabilitythe defendant would
commit fiiture criminal acts, how would
that word play in your mind? What do
you think it would mean?"
Faulkner answered,
"I think it would mean to me -and
I do have a technical background that if there is a percentage chance of
this occurring, whether it is property
damage, etc., okay? Then I could
answer yes."
The prosecutor inquired,
"So, you would put it on kind of a
percentage basis, maybe ten percent
possibility or sonletling of that nature?"
The venireman answered in the affinnative. The venireman continued
"I wouldn't -I could answer that as
long as I had apercentage ...and thel-e
is no limit on that. Ifit's tel?perce?lr,
then I wotild h a w to answer it yes. "
At the conclusion of the voir dire
exanlination of Faulkner, Appellant's
lawyer moved that
"Based on his answers related to the
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calls for proof of more than a bare
probability issue on question hva he1
chance of future vio1enm.' Requiring
should be stricken for cause[.l"
more than a mere possibility that the
After the court denied AppeIlant's
defendant would commit criminal acts
motion, the State accepted the perspective juror and Appellant's lawyer of violence and would constitute a
was requited to use a peremptory continuing threat to society prevents
the freakish and mnton assessment of
challenge.
the death penalty. Since F a h e r unRESULT: Reversed and remanded.
WHY: In discussing "probability," derstood 'probability' as only a 'possibility,' he was properly challenged for
the Court wrote
cause. We hold the trialcourt abused its
"In its usualacceptation,a 'probability'
discretion in denying Appellant's chalis something more than a 'possibility.'
lenge for cause."
Asthis CourtstatedinSmith, 779S.W.2d
417,421, in which we relied on CuevasevaS
7% article win be continued in the nexf
'we know that the second special issue
issue of Voice.
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keen comparisons of how they do it in
XYZ, county, or state. Frankly, no one
wants to hear how much brighter the
judges and lawyers were or how eEciently things are run elsewhere. First
thing you'd best know about practicing
in the great state of TEXAS is thatwe are
all vew bright and extra special folks. I
can't tell yon how ofen I've had to
remind people that yes, I did go to law
school in New York, but I did come
home. It is true that my sons are fa11
meration Texans from one side and
"
who knows how many generations
from the Native American side of the
family. If you are a non-Temn, you
simply got here as soon as you could.
Heard the gene pool could use some
fresh blood; wouldn't want Texans to
turn into the likes of the EngTihRoyals,
now, would you?
Most important is to daily stifle the
fear inside you. The voice that says
you'll never make it. You'regoing togo
broke. You aren't as smat as ...., you
aren't as clever as... and you'll shame
yourselfandyourfamlly. Quellthoughts
of how you knew you should have
beena mud wrestler, surgeon, or cattlerustler. Ultimately there is always the
self doubrthatdefeatsmanyandd'iwbs
the sleep of the most selfassured.
Surround yourself with folk4 that tell
you hey,we love you and we know you
can do it. Take it easy on yourself and
don't expect to be either Gary Spence
or financiallysolvent in the first year or
so (and then some). Keep in mind that
where you are right now is probably
where some of your best war stories
will come from. Por crying out loud,
what we do is important, change places
with one of your ciiem and imagine
hmv you'd feel. See, that's why the
really good ones still do it, Not for the
money, but because they can still feel
the Fearandtheangerandthe injustice..
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