"UNDERSTANDING A DWI TRIAL"

Testimonials
"Having your client watch David Burrows' witness preparation video 'Understanding A DWI
Trial' is like having David as your co-counsel. Indeed, David is now my permanent co-counsel in this
area. I make it mandatory watching for all my clients as they prepare for trial. This tape will save the
DWI defender not only lots of time, but also, it will assist the client in understanding the mechanics
of the trial itself. I highly recommend it to everyone who practices DWI defense."
J. Gary Trlchter

- Attorney

-

&uston, TWS

"Whether you try one DWI a year or one every week, the 'Understanding a DWI Trial' video tape
is a MUST! It is informative, innovative and invaluable. David walks the client, (and the attorney),
through the process and potential perils of a DWI trial. When our clients are charged with DWI, they
come to our office with many questions. David's tape does a remarkable job answering many of these
questions. We owe it to our clients and to ourselves to purchase 'Understanding a DWI Trial'."

- R0bel.tAttorney
B. Hfrsehhom Tem
Galvdiz,

"This tape is an excellent tool to be used in preparing clients and witnesses for trial. Through the use
of this tape, your client wiI1be well prepared for cross-examination. This tape will save considerable trial
preparation time and produce better results than the traditional trial preparation method."

- Douglas W.Skentp -

President of Dullas Crmrinul Defense i i w ~ e r Asseeinti&
s

To order your copy/copies of "Understanding a DWI Trial" and to receive your professional
discount, please send your check or money order for
$150 (after professional
discount] for each tape plus $9.95 for shipping/handling (2nd day air) to:
CHB Productions 2808 McKinney Ave. *'Suite 845 Dallas, Texas 75204 214/999-5107
Please include shipping information.
UNDERSfANDING ADWI TRJAL is a nroduct of CHB Pmductions and mav not be duolicated without written consent h m CHB Productions.

TCDLA Ninth Annuai
Honorable M.P. "Rusty" Duncan, Ill
Advanced Criminal Law Short Course

7
1
TCDLA Celebration
presents
The 1996 Annual T C D L A Membership Party
Friday, June 14,1996
Cocktail at 8:OOp.m.

***
8:50 a.m. - 9:00 a.m.
9:00 a.m. - 10:OO a.m.

25th Anniversary Party
Dancing to Rote1 and the H o t Tomatoes
Dancing Begins at 9 0 0 p.m.

10:15a.m. -11:15a.m.
11:15 a.m. - noon

Continuing Until the Music Stops
Dance: $25 per couple
Dress: Texas Tuxedo (diamonds &denim)

noon - 1:15 p.m.
1:15 p.m. - 2:00 p.m.
2:00 p.m. - 3:00 p.m.
TCDLA NINTH ANNUAL
HONORABLE M.P. "RUSTY" DUNCAN, Ill
AOVANGED CRIMINAL LAW SHORT COURSE
June 13-15,1996
San Antonio, Texas
ch our office by June 7th in order to guarantee receipt
ourse materials at the seminar.

9:00 a.m. - 9:30 a.m.

10:15s.m. - 11:OOa.m.

- 11:45 a.m.

11:OOa.m.

11:45 a.m. - 1235 p.m.
1 3 5 p.m. - 2:00 p.m.

-

3:00 p.m. 4:00 p.m.
4:00 p.m. - 5:OO p.m.

-

8 3 0 a.m. 9:00 a.m.
9:00 am. - 9:45 a.m.
9:45 a.m. - 10:45 a.m.

600 West 13th Street
Austin. Texas 78701
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THE CRIMINAL DEFENSE LAWYERS PROJECT
Announces publication and
advanced sale of the 1996 edition of the

CAPITAL MURDER
MANUAL
by
Steven C. Losch, Esq.

includes changes in the law
1995, including topics on Supreme

This manual will he included as course
material for the CDLP four-day Capital

isprudence; mitigating evidence;

Murder Seminar to be held on 25/26 July at

with discussions of deliherate-

the South Texas College of Law in Houston

ness, future dangerousness, Pensy instruc-

and 22/23 August at the Saint Louis Hotel

tions and issues; basic tools for an adequate

in Galveston. These two sessions are

defense; experts and expert testimony; jury

designed to be attended together to cover

selection including challenges for cause;

trial, appeal, and post-conviction in capital

direct appeals; and much more.

cases, but each session may he attended

...

This fully revised manual (approximately
420 pages) on defense of capital cases in

separately. See announcement on page 27
o f this issue for details.

..*

Texas is offered for a limited time at an
introductory price of $100 including shipping and handling. After 24 July the regular
price will he $1 35, including shipping and
handling. Lawyers appointed to death
penalty cases will be given an additional
discount upon verification of court appointment. Call CDLPD'CDLA (512) 478-7994
or (512) 478-2514 for details.

NOTE: This manual is produced by CDLP with
funds ftom its annual continuing legal education
grant from the Court of Criminal Appeals.
However, Mr. Loseh, the Criminal Defense Lawyers
Project, and its grantee, theTexas Crin~inalDefense
Lawyers Association are solely responsible for the
contents.

P

residential politics went way outside of

Constitutional boundaries recently when both
President Bill Glinton and Senator Robert Dole
applied pressure where none shauld be.

11

Clinton appoimeeF&raI Judge Harold
Bm2Jr., p m i d d over a case where two
Melo York City police officers illegally
searched a car and found 80 p u n & of
cmaine andheroin. Judge B a r gnu& a
metion to suppmas the evidence.
Although we can asume that Baer is
$ualifd and hoiiorable s h e President
Clintcm appointed him and the United
Strttes S m t e collfmed the appintment,
&atisnot the relevanti.Ssuek
What is reIevant is that because of
the immediate and predEctable uproar
over Bacr's decision, both President
Clinton and Sen- Dde*in their political manmverings, disregarded our
~
Constitution and cried f o Baer's
impeachment (Bob Dole), or fot him to
dither reverse himself or resign
( M d e n t Clint~nJ. For *+&iticians"
to use their lufluenee to intimidate a
l?&eraI Judge i s nnpa~donahle,
The aftermath, a we all kiovt, was a
reversal of the iulfng by Ju&e Baer.
Baer's change qf hem prompted mrn-

around statemenrs by both Prwident
Clinton and Senator Dole. After
(=linton's dispatchal of press sewtmy
Michael Edebunpto susgest Baer reds
if he did not reverse, and after the levexsal iteelf, President Clintari said *It's
impflanf not to get into the Wiws of
ehafacterizingjudges k d on one de&
sion they mi@."
knd after Bob Dole's
idtial demand for Baer to he utlpeached,
Dole $wPed a& the mvem1 saying "I
don't suggest we ought to he able to
pmssure judges hut we ought to be a;ble
to criticize [them] when we think
they've made a mistah."
No one and no thin$ came out of this
situation better off. The actions of two
presidential candidates who currently
serve a the leadlec of the Senate and the
Piwident of tbe United States?reylectiwly, belie their tm&d psitiom, The,
actions of a Federal Judge who ruled,
relented to palitical pressure, and
revers& tofally W i d our judickil Sy$fean. And,-blly and mcst importantly,

all American citizens are potentially
harmed when political leaders are
allowed to manipdate and circumvent
the sepsration of powers prinoipla within the Constitution of theUnifed Stat&.

Rust Duncan Seminar and Armunl

1

Mem ership

Please he sun? to mark your c a l e n b
for the Ninth Annual Honoiable M.P.
"Rusty" Duntan AdvancM Criminal
Law Short Came, to be held Jtme 1315, I996 at the San Anton& Marriott
Biwwalk, & q m i a i as the "Rusty"
Dunean seminar has always been for
TGDLA, the upcomiug seminar ai$o
marks the twenty-fifth anniversary of
the f o u n d i i of our association. This
w i n a s will repment the best of the
best of TQ)LA's lwmty-five yews of
accomplbhment, v&h the hest speakers,
papem and prarenzation we can provide.
And don't fotget to bring your wi\ces,
husban& significant others, or close
friends for the 1996 Annual TCDLA
M a s h i p Party. The p i t y will he
held the evening of Friday, June 14th,
. s t a g at $:OO P.M. Thh years cntertainment features Rotel and the Hot
Tomatoes; we will atso he weIFoming
incoming TCDLA Fvesidant David
Itot&ofd. Seeyou them!

*

At Long La
luly 25-26,1996
Through the joint efforts o f T

professional liability insurance.

Tentative
Seminar
Schedule

CDLP Trial of a Capital Murder Case
Houston

luly 27,1996
I'CDLA Executive Committee Meeting
Houston

August 22-23,1996
CDLP CAPITAL MURDER APPEALS
AND HABEAS CORPUS
Dallas

September 5-6,1996

CDLP
May 16-17,1996

rollcy r

CDLP SKILL5 COURSE
Midland

Easy to read policy

May 21 -22,1996

Unlimited prior acts coverage available

NACDL LEGISLATIVE FLY-IN
Washington, D.C.

Covers all legal and notary services

June 13-15,1996

Up to $5,000 may be paid annually
with no deductible'for defense of
disciplinary proceedings

Rusty Duncan Advanced Short Conrse
San Antonio

Innocent insured protection

June 14,1996
TCDLA Annual Membership Party
San Antonio

Federal Short Course
Austin

September 7,1996
TCDLAICDLP Executive &Board
Meetings
Austin

October 10-11, 1996
CDLP SICILLS COURSE
South Padre Island

October 12, 1996
TCDLA Executive Committee Meeting
South Padre Island

November 1996
CDLP SKILLS COURSE
TBA

November 6-9,1996

TCDLAAnnual Meetings

MACDL SEMINAR
San Antonio

Annual A w e n o t e Deductible

June 19-23,1996

December 5-6, 1996

Insured's consent required to settle
claims

June 28 -July 5,1996

June 15,1996

Duty to defend policy

L

30-day free "Extended Reporting
Period" with options to 60 months

For information please reply to:

AAI
1210 Parkway
Austin, Terns 78703
Phone: 5 12t478-9924
Fax: 5121479-6946

PRESIDENT'S RETREAT
San Francisco
ANNUAL DWI SEMINAR
Dominican Republic

STATE BAR OF TEXAS
CONVENTION:
June 19-22,1996 - Ddas
Tentative as of May 31,1995

STATE BAR OF TEXAS
ADVAWCED CRIMINAL LAW
SEMINAR - Fort Worth
July15-18,1996

CDLP SKILLS COURSE
Lubbock

December 7,1996
TCDLAICDLPITCDLEIExecutive &
Board Meetings
Lubbock

January 16-17,1997
CDLP SKILLS COURSE
El Paso

February 5-9,1997
TCDLA WlNTERISl'RING
SEMINAR
Utah

March 9-14, 1997
Criminal Trial Advocacy Institute
Huntsville

In And Around Texas

Every Member Get a Member

s the twenty-fifth anniversary of the foundiag of cuntdhuTe to the d h e OX the citimn
awn& are eli&9e ta jain TL7DLk as
TGDLA qpro'$chw menlbershjp is at an all time stacl8nt or afflliatct members, ~es$wtived u e afe just $20 and aftilk
high - md growing. In the Decembm issue our ty. $tudfudant
$30. Law ~tndentsemsidering a
membersh@ number was reported as 1,754 by March our mvw in ailsinril d & m nead @ I c m
mu& as they ean ahtit the actual
membemhip total was well past 1,880. We now have sever- as
practice of criminal &&nse before
al affiliate o~ganizationsof criminal defense attorneys making a commftment; What better
inymduetion could they wqnt than tbey
throughut Texas. Interest in TGDLB and CDLP spons~red m e i w 1\8 stu&ef members of TCaLA?
Piwalegals and ofhas irmolved in erinriseminars eonrinues a8 well.
nal defedlse work (m &oation> may
But this good news will not la@on
For m y year$, the Voiee for the
its own aecotd, There are limits to Defense has carried a membership
w h a t t h e ~ ~ t T C D L A c ~ n d o t o c o nappliation.
We r e & w I y receive
tiMe the mast important aspset of our el&qad or phokwpied versiens of the
success: kwping mmbersfiip high. application. We are g~&efulW &me of
The staff a ~ mi
e in tlie coumooms.*
you who have been willing to stsfifice
We do not see the new Iawym caming the hack cover of your magazine i n
in to handle their-grst cases. We 40 nof order E- be& hcfllit a nev mmbec.
see tM civil attomys who 8ccasi~na1ly But for those who preefer to leave theie
handte cljminal c m , We are not in Voice intact, we Mave enclomd a
thcs w u ~ r ~you,
s : the prwticing TFBLA m m k h i p application form,
meiibers of TCDLA, are. *@I a per- stapled inside this issue of the VOICE.
sonal note, this Ass@ation'b: airectm Plea% take the fmn out and pat it in
aufhorized me to conY~nnean ou&ide your &riefa$eeor make B photocopy,
criminal defense practice W ~ I t
I h job
give it @ a lawyer friend or coIleagw
was off& in June 1986 [Cm &redly who i a nat ye1 a maher, Qr have a
baas heen ten yem?]:howeve~, moppt q y somewhere h the. yaur m&we
for a hamhi of mostly pro b m med- W defedseattorPLeys CBn~gaFe.
ations annually, I have not had the time
Also rememb-er tbat law students,
folra&ndCpgesince 1991).
paalegels, and others w h ~ s ecareers

0

fuut the TCDLA mmbewhip their mom
effective means of W p i n g up with
deve10pmenrsin Texbs ~
~law. a
Altltough our membership numbem
are at an a l l - t i high, &ere are many
m6m Taxas lawym pmcticfng &om
ctiminal defense whe are not membars.
They need us, and we need t h m Fat
every TCDLA member* there are many
n m - m m k ath,meys is Tem8 wbo (at
leaat oceasionallp) handle criminal
eases. We needzo reach t h w pomtial
members, and ede6UPee &em W j&.
What do whet. membrship numberg
mean? Higher membership obviously
help us spmd aur ~verIredow@. b~
these days of riging costs, m r e membws will help us maintain and men
expand our nmbershlp sWices, without incmsiagdues. Increased membet-

l

ship also gives our organization greater
clout in the legislature and media, clout
that makes a =a1 difference in the current political climate.
Higher membership also means wider
circulation for the Voice, making it a
more attractive advertising medium.
Almost one-half the cost of the m a m e
is curnu@ paid for by &&sing.
With
wider circulation, we believe the Voice
can be made to beentirely self-funded.
Finally, more members also will
mean better attendance at TCDLA and
CDLP sponsored CLE programs.
Better attendance allows us to continue
to impove the quality of qwakws and
materials prasented. It also allows us to
offer more specialty seminars on a
broader varietr of topics, such as capital
murder, federal criminal law, or the

popular C~iminalTrial Advocacy
InslitUte, our annual fovr and one-half
day mock teial program.
In thZs the twanry-fiffh annivemry of
TCDLA, our Sewices to the defense bra
are needed mere than ever. Especially in
informing the public what we do and why
we do it. AU defeose lawyers have been
asked some form of the question: "How
can you defend someone you know is
guitty?" The question is a cIicIre20 those
of us who have heard it so many times,
but to the lay-pemgn*it is alogieal inquiry
into the moral and legal obligations of
lawyers in general and criminal defense
lawyeis in particular. We aeed to educate
the public, other lawyers, congress, and
state legislators about what we do, not
only as criminal defense lawyers, hut as
constitutional defense lawyeis also 0 am

aware our defense of First Amendment

rights are n w w , bnt that doesn't change
the fact that criminal defense lawyers
defend more articles of the Bill of Rights,
including thnt of Texas, than ;any other
p u p or asswiation).
Ih all sessions of the Texas
Legislature in which I observed, or
actively lobbied, TCDLA was the only
trade or professional @ssociationwhose
legislative program had the sole purpose
of pmtmting the rights of citizens tather
than expanding laws that would help
our members makemare money.
I want to thank Clay Conrad for his
idea of doing this column and for his
contributions to it.
As I have written in this space n e d y
every issue: Every member get a member. Semper ti.

*

T

here's a PSA (Public Service Announcement) on
page 16, that everyone should note. For the first
time the State Bar through the Texas Board of

Legal Specialization is going to offer a specialization in
criminal law for legal assistants. That's right, legal assistants, you know, paralegals. But listen to this. The reason
this new area of legal assistant specialization is being
offered is because lawyers voted for it. Not legal assistants,
but lawyers. What is going on?
It's simple, there's a need. In fact,
the need for legal assistants who specialize in criminal law begins to make
wonderful sense when you reflect on
how we practice law. How many big
criminal law films can you name? How
about none. The big civil firms already
have specialized support staff in place,
but they don't do what we do. We tend
to he mavericks or to h u t ~ in
t small
packs. We are the firemen and EMT's
of the legal ptofession. When the fire
alann sounds, you have to leave what
you are doing (like sleeping in the middle of the night) and answer the call.
That's why a legal assistant, specialized
VOICE VOLUME25 NUMBER4 MAY96

in criminal law and well placed, can
make a world of difference in your
p~aetice. My guess is that some of the
lawye~s'votes for this specialization
calne from prosecutors' offices where
unrecognized legal assistants specializing in criminal law are already on the
job. But I suspect that some push came
from the rug lawyers who, when that
occasional call from the federal court
comes appointing them to a criminal
case, almost have apoplexy. There was
also suppo~tfrom the general practitiuners who routinely handle criminal c a w
along with all other types of legal matters. Many of these lawyers who are

@

my fiiends like criminal law the least
because they don't have the time to master the area and the stakes a e so high.
And finally, there are those of us who do
nothing but criminal law, you kuow, the
ones who know it all. We, more than
any other group of lawyers, need board
certified legal assistants working with
us. What can we do for each other?
It makes no difference whether you
run a boutique law office or you have a
volume practice, yo11 can g~eatlybenefit
from a t~ainedlegal assistant if you just
take the time to consider how your
office works, or better, how it doesn't
work. In talking with Elizabeth Elliott,
David Sheppard's legal assistant, and
the contact person in the PSA, we outlined just a few areas wheie the trained
legal assistant makes a difference.
First on the list has to he client communications. The lack of returned
phone calls gives rise to more grievances than anything else. A few of us
are pretty good at this, hut from the
client's point of view, none of us measures up. Get your legal assistant
involved in your cases fiom the outset.
Introduce him 01 her and stress the
board certification. Build your legal
assistant up as the most important person in the office. Put your board ce~ti-

Pied legal assistant on your letterhead.
This gives your assistant that higher
professional p~ofilethat will make you1
clients feel confident dealing with him
or her. If you had good help in the
communications area, you could do
more with your practice.
The course of study for certification
in criminal law should iuclude interviewing and investigating skills. Fact
finding is very time consuming but is
usually the single most impo~tantcomponent of your case. If you discover a
critical fact, that fact may be useless in
trial since you cannot switch roles from
lawyer to witness to intloduce the needed info~mation. So interviewing and
investigating a e solid aleas where each
of us can use trained help. Elizabeth,
f o r instance, working with David
Sheppard, has learned that the sou= of
a witnesses' knowledge makes all the
difference in the world in telms of its
admissibility at trial. This ability to
spot hearsay and root out the soince of
the info~mationshould be a basic skill
of a boa~dcertified legal assistant for a
criminal lawyer. Not only does
Elizabeth wain David of the potential
evidentia~yproblem, she knows to go to
the next level and look for the souwe of
admissible evidence. Now that's help
worth paying for.
The third area we talked about is legal
research. Particularly in this age of
computer based legal research, a legal
assistaut specializing in criminal law
could be invaluable. Many of us went
to law school during the Jurassic age
and had to deal with hooks. Things
have changed and a well t~ainedlegal
assistant could catapult you into the p r e
sent in terms of finding the law. You,
however, are still going to be responsible for reading the Eound materials and
making the necessaty interpretations
F~nallythere are the prehial motions,
keeping up with your docket, getting
you o~ganizedwith a tickler system,
establishing and keeping good relations
with the people at the cou~thouses,and
on and on.
One thing I hope for is creative enterprise on the part of the Legal assistants.
We should see legal assistants setting
tip their own practices whe~ethey cow
tract out their services to several
lawyers. W e might see several legal
assistants, for instance, specialists in

family and criminal law, forming such
assocratious. You as a practitioner may
not be able to afford a full time legal
assistant, but you might desperately
need someone on a part time basis.
This is the type of reinvention of the
pmctice of law that is just a~oundthe
corner and we need to be ready and
willing to make the most of it.
This new area of certification is going
to be a udnlwin situation for those of us
interested enough in making these relations work. The bottom line in all of
this is, of coulse, the bottom line. How
can you and a board certified legal
assistant work together to make your
practice more lucrative and less stressful for both of you. That is whe~ethe
invention is going to come in. The new

divisious of labor in the office, the ability to delegate more responsibility to a
well trained professional and the ability
to get more work and provide a better
service while reducing the stress level
;ue goals wo12h working toward. All of
us who are serious about the practice of
criminal law need to back this program
100%. We need to start the dialogue
right now with our support staffs or
with others interested in the area.
Elizabeth Elliott is heading up the first
course for c~iminallaw specialization.
Her address is in the PSA. She needs to
hear your ideas for the coulse and for
the future. Elizabeth will provide you
or someone in your office with all the
information you need about criminal
specialization for legal assistants. *

TCDLA Discounted Long Distance Telephone Program
takes the guesswork out of selecting "the best for less"

Th

e phone lings. The mail arrives. And what you find on the other
end of the line and inside the euvelope is another solicitation for another discounted long distance service. So many offers, so little time to
take a good hard look at which is best.

As a benefit to our members. TCDLA has invested the time in analyzing va~ioustelephone services, delving into an in-depth investigation to
provide our membership with the most superior program on the market
today. Enter the TCDLA Discounted Long Distance Telephone Program.
We believe the TCDLA program to be the best because your company
can select the exceptional quality and reliability of a major casrierincluding AT&T and MCI-and still cut your long distance phone bill by
up to 48 %.
Through the clout of gloap buying power, TCDLA has enlisted the
s e ~ i c eof
s UWI, the program administrator.
Their ~epxsentativesc a i give you an honest, unbiased evaluation of
your cunent system and calling patte~ns.They can also counsel you
about whether severing a t e ~ mcontract to which your company has
already committed with a phone system will ultimately save you money.
If your company is using a major carrier such as AT&T and you are
satisfied withthe service, you typically may choose to stay with that
network. However, th~ougbthe TCDLA program, you may well see your
long distance rates decrease due to the group volume mtes now available
to you as a member benefit without leaving your cunent carrier. Your
company will also see a similar savings on your 800-number se~viees.

Find out how to reduce your company's ove~headinlmediately through
the TCDLA Discounted Long Distance Telephone Prog~am.Call UWI
today at 800-342-9287 and ask for a free w~ittenconlparative analysis of
your phone usage.

I

I S Hidden
Mental Element
(Chapter 49 and Section 6.02)

I

n the early '70's the,

Legislature decided to
move the DWI statutes

out of the penal code and into

the Traffic Code, see Article
67011 (Vernon's Texas Civil

Statutes). Prior to this move,
DWI did not have a required
mental state. After this move,
the definition of DWI did not
contain any language regarding a mental state.

The

Legislature did not include a
mental state, or plainly dis,
with the mental state, as

Taking a liteial reading of Section 6.02,
one would believe that the State would
have to plead and prove "intentionally,
By Lee Pierson
knowingly w recklessly" when proseculing
a DWI: hat's what the defense in E;
Parte Ross' believed, but the Court of
Criminal Appeals thought otherwise. In
this one amazing case, the Court was able to
disfegard over 120 years of case law concerning
- statutory inte~pretationand make a
ruling that will forever stand as a monument to political motivation.
The following motion was filed in a
Tanant County Criminal Couit and after a
full hearing the Judge iequested briefs. The
State responded with E x Pai-te Ross and
Reed v. State.' We responded with the
snpporting brief that follows. The Judge
luted in our favor and quashed the information, three days later he reveised himself.
He ultimately decided it would be much
"cleanei" if the defense took the case up on
appeal. In the face of E x Parte Ross, we
have had no other success, but that's why
there are appellate courts.
Please note that the effective date for Chapter 49 was September 1, 1994. Effective
September 1, 1995, the Legislature cured the mens rea mistake with Section 49.11,
which does dainly dispense with the mental state for Chapter 49 offenses.

' Ex Pale Ross, 522 S.W.2d 214 (Tex.Crim.App. 1975).

Reed No. 07-95-0315-CR, 1996 Tex.App. LEWS 120 flex.Ct.App.Amarillo 1996, No writ history).
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required by Section 6.02(b) of
the Texas Code of Criminal
Procedue.

STATE OF TEXAS
VS.
JOE DRINKER

IN THE COUNTY CRIMINAL
COURT NUMBER FOUR
TARRANT COUNTY, TEXAS

DEFENDANT'S BRIEF I N SUPPORT OF DEFENDANT'S MOTION TO
SET ASIDE THE INFORMllTlON
I. ISSUE PRESENTED
The issue before this Coult is whether the information in this case is defective
due to the States failure to allege a culpable mental state.
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11. RELEVANT STATUTES
I

Section 49.04 Driving While Intoxicated
s offense if the person is intoxicat(a) A person w m r ~ t an
ed while driving or operating a motor vehicle in a public place.
(b) Except as provided by Subsection (c) and Section
49.09, an offense under this section is a Class B misdemeanor, with a minimum term of confinement of 72
horns.
(c ) If it is shown on the trial of an offense under this section that at the time of the offense the person driving or
operating the motor vehicle had an open container of
alcohol in the person's immediate possession, the
offense is a Class B misdemeanor, with a minimum
tenn of confinement of sjx days.

"(b)For purposes of this section, an offense committed
before the effective date of a section of this Act
amending or adding law is covered by the law in effect
wheu the offense was committed, and the former law is
continued in effect for that purpose."
Section 49.11, Texas Penal Code 1995.

Ill. STATUTORY INTERPRETATION

Modern principles of statutory interpretation can be
traced as far back as S t a t e v. Delesdiener, 7 Tex 7 6
(1851). The Court in Delesdiener held that for the purpose
of ascertaining the intent of the IegisIature in enacting a
stahlte, one must look first to the language employed in the
act. If the words employed are free of ambiguity and
doubt, and express plainly, clearly, and distinctly the
intent, there is no occasion to look elsewhere. This line of
thinking was also employed over sixty years later in
Sparks v. State, 76 C.R. 263, 174 S.W. 351 (1915). That
SecTion 49.04, Texas Penal Code 1994.
Court held; only w h e ~ ethere is ambiguity in fhe words of a
statute may the court leave its strict letter and construe it
Section 6.02 Requirement of Culpability
(a) Except as provided in Subsection (b), a person does not in accordance with what appears from an examination of
commit an offense unless he intentionally, howingly, the whole act to have been the intention of the legislature.
recklessly, 01 with criminal negligence eugages in con- Almost one hundred and twenty years after the holding in
Delesdiener the Texas Court of Criminal Appeals went
duct as the definition of the offense requires.
(b) If the definition of the offense does not prescribe a cul- even further when it stated:
.. we must keep in mind the rules of statuto~yconstrucpable mental state, a culpable mental state is neve~thetion that penal statutes ale
to be construed strictly iu
less required
favor of the accused, and that when two interpretations
with nayare possible, one constitutional and fhe other not, then
(c ) If the definition of an offense does not prescribe a
the constitutional interpretation must prevail.
culpable mental state, but one is uevertheless
required under Subsection (b), intent, knowledge,
Townsend v. State, 427 S.W.2d 55, 62 (Tex.Crim.App.
o r recklessness suffices to establish criminal
1968).
responsibility.
In a recent decision the Court of Criminal Appeals bas reiter(d) Culpable mental states are classified according to relaated the rules of statutory conshuction. The Cou~tin Boykin v.
tive degrees, fiom highest to lowest, as follows:
State, 818 S.W.2d 782 (Tex.Crim.App. 1991), held:
(I) intentional;
When attemptiug to discern this collective legislative
(2) knowing;
intent or purpose, we necessalily focus our attention
(3) reckless;
on the literalr text of the statute in question and
(4) criminal negligence.
attempt to discern the fair, objective meaning of that
text at the time of its enactment We do this because
(e) Proof of a higher degree of culpability than that
the text of the statute is the law in the sense that it is
charged constitutes proof of the culpability charged.
the only thing actually adopted by the leg~slators,
probably through compromise, and submitted to the
Section 6.02, Texas Penal Code 1994 (emphasis added).
Governor for her signature. We focus on the literal
text also because the text is the only definitive eviSection 49.11 Proof of Mental State Unnecessary
dence of what the Legislators (and perhaps the
Nohvithstanding Section 6.02@), proof of a culpable menGovernor) had in mind when the statute was enacted
tal state is not ~equiredfor conviction of an offeuse under this
into law. The e really is no other certain method for
chapter.
determining the collective legislative intent or purpose at some point in the past, even assuming a single
Effective September 1,1995 (emphasis added).
intent or purpose was dominant at the time of enactSection 84 of SB 15 leads:
ment. Yet a third reason for focusing on the literal
"(a) The changes in law made by a section of this Act apply
text is that the legislature is constitutionally entitled
only to an offense committed on or after the effective
to expect that the judicialy will faithfully follow the
date of the section of this Act amending or adding the
specific text that was adopted.
law. For purposes of this section, an offense is comThus, if the meaning of the statutory text when lead using
mitted before the effective date of a section of this Act
if any element of the offense occurs before the effec- the established cannons of const~uctiondating to such text,'
should have been plain to the legislators that voted on it, we
tive date of the section.

.

@
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ordinarily give effect to that plaio meaning. Smith v. State,
789 S.W.2d 590, 592 (Tex.Cr.App. 1990). "Where the statute
is clear and unambiguous, the legislature must be understood
to mean what it has expressed, and it is not for the courts to
add or subtract from such a statute." Coit v. State, 808
S.W.2d 473, 475 (Tex.Cr.App. 1991) (quoting Ex Parte
Davis, 412 S.W.2d 46,52 (Tex.Cr.App. 1967)).
Boykin v, State, 818 S.W.2d 782,786-788 (Tex.Crim.App.
1991). Emphasis in original.
And finally in the most recent case found on point, Hines v.
State, 906 S.W.2d 518 (Tex.Crim.App. 1995), the Court
embraced Boykin aud applied its logic once again.

IV. STATUTORY CONSTRUCTION AND SECTION 49.04
As set out above, Section 49.04 does not include a culpable
mental state and Chapter 49, as it appeared in June of 1995,
did not plninly dispense with the requirement of a culpable
mental state.
"Section 6.02(a) states the general mle; one of the four culpable mental states defined in the penal code is an essential
elenlent of every offense. The exceptions to the general rule
are stated in Sectiou 6.02(b) and ( c); if the definition of the
offense does not include a culpable mental state as requised
by the general rule, then intent, knowledge, or recklessness is
the applicable mental state unless the definition of the offense
deal-ly dispenses with any mental element, so that no culpable
mental state is required." Honeycutt v. State, 627 S.W.2d
417,424 (Tex.Crim.App. 1982).
There is no ambiguity in Sectioo 6.02. The language is
simple and is not subject to nn~ltipleinte~petations. If it is
read in the light of the cases cited above, the defendant's position, as set out below cannot be denied.
Applying Section 6.02(a) to Section 49.04 as it appeared
in June of 1995, it is clear that a culpable mental state was
required. It is equally clear that Chapter 49 did not contain the "plainly dispenses" language as required by
Section 6.02(b), if it is to be excluded from subsection
(a)'s requirement. See, Braxton v. State, 528 S.W.2d
844, 846 (Tex.Crim.App. 1975). Therefore Subsection (
c) applies and this subsection I-equires that the State allege
and prove either intent, knowledge or recklessness. Day
v. State, 532 S.W.2d 302 (Tex.Crim.App. 1975); E x
Parte Winton, 549 S.W.2d 751 (Tex.Crim.App. 1977);
Diggles v. State, 649 S.W.2d 667 (Tex.Ct.App.-Dallas
1982, Writ Refused).

-

V. EX PARTE ROSS THE COURT'S ATTEMPT TO CIRCUMVENT 6.02
Ex Parte Ross, 522 S.W.2d 214 (Tex.Crim.App. 1975), is
the only case the State relied on during the oral arguments
presented to County Criminal Court Number Four on
Febmary 7'", 1996. We anticipate the State will now rely on
Ex Parte Ross and Reed v. State, No. 07-95-0315-CR, 1996
Tex. App. LEXIS 120 (Tex.Ct.App.-Amarillo 1996, No writ
history), the latest incarnation of Ross.
Ex Parte Ross was decided by the Court on the pre~niscof
legislative intent. The Court in Ross decided that the legislature never iutended to rcqui~lethe DWI statutes to have a culpable mental state and based 011 this reasoning, Section 6.02
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did not apply to Art. 6701, the previous DWI statute. It
should be noted that the Ross Court does not cite =case
law in support of their departure from the long standing case
law on statutory conshuction.
As stated earlier, the court should not look further then the
language in the statute, unless the language is ambiguous.
State v. Delesdiener, 7Tex 76 (1851). That when reading a
penal statute, it is to be construed strictly in favor of the
accused. Townsend v. State, 427 S.W.2d 55, 62
(Tex.C~im.App.1968). And that the courts are not to add to
or subtract fsom a statute that is clear and una~nbiguons.
Boykin v. State, 818 S.W.2d 782, 788 (Tex.Cri~n.App.
1991); Coit v. State, 808 S.W.2d 473, 475 (Tex.Crim.App.
1991); Ex Parte Davis, 412 S.W.2d 46, 52 (Tex.Crim.App.
1967). The Court in Ross does not claim that the language in
either Section 6.02 or the language in Art. 6701 is unclear or
ambiguous, but they still digress to legislative intent. It is
apparent that the Court departed from normal avenues of
statutory constiuction and did so without any justification for
such a departure.
Delving further into the Ross decision, overlooking the previously mentioned problems with statutory interpretation, one
will see that the Court's logic when deciding legislative intent
was also flawed. The Court was so involved with justifying
its decision based on the legislature's intent when moviog the
DWI statutes into Art. 6701, that they con~pletelyneglected to
address the legislative intent behind Section 6.02. Applying
Boykin v. State, 818 S.W.2d 782, 786-788 (Tex.Crim.App.
1991), the clear legislative (and Gubenlatorial) intent of
Section 6.02 was to create an all encon~passingstatute regarding culpable mental states. That every offense would have a
mental state or would plainly dispeuse with one, and if the
definition of an offense failed to provide a culpable mental
state, the legislature had one ready for it. To come in after the
fact and say the legislature did not intend fou this to be the
effect is purely pretentious. As set out in Boykin, the legislature is "coustitutionally entitled to expect the judiciary to
faithfully follow the specific text that was adopted." Id. at
786. The Court in Ross did not respect the legislature's specific language and decided to circunwent the legislatuse. and
make their own law.
Since Ex P a r t e Ross was decided the Court has had
numerous occasions to visit and interpret Section 6.02 as it
applies to other sections of the Peml Code. In Bocanegra
v. State, 552 S.W.2d 130 (Tex.Crim.App. 1977), the Court
looked at the Welfare Fraud statute and decided that it was
deficient. The Court held that the statute in question did not
contaiu a culpable mental state and that Section 6.02
applied. The Court also held that 6.02(b) was not conlplied
with, so 6.02 (c) niust be coosulted for the culpable mental
state for this statute. It should be noted that the Court made
this decision even though the Welfare Fraud statute contained 'willfully'
and 'fraudulent'
language.
Notwithstanding this, the Couvt brushed aside that language
and said the statutory definition did not contain a culpable
mental state, m d applied an extremely strict reading of
Section 6.02 in light of the Ross decision. See also Braxton
v. State, 528 S.W.2d 844 (Tex.Crim.App. 1975) (rape); Tew
v. State, 551 S.W.2d 375 (Tex.Crim.App. 1977) (possession
of a firearm by a felon, V.T.C.A., Penal Code Section

(b

46.05); Ex Parte Winton, 549 S.W.2d 751 (Tex.Crim.App.
1977) (burglary under V.T.C.A., Penal Code Section
30.02(a)(3)); Zachery v. S t a t e , 552 S.W.2d 136
(Tex.Crim.App. 1977) (attempted rape); West v. State, 567
S.W.2d 515 (Tex.Crim.App 1978) (criminal trespass); Goss
v. State, 582 S.W.2d 782 (Tex.Crim.App. 1979) (failure to
stop and render aid).
Continuing the stricter reading of the crinlinal statutes and
specifically Section 6.02, the Dallas Court of Appeals in
Pollard v. State, 687 S.W.2d 373 (Tex.Ct.App.-Dallas 1985,
No Writ), held that the statute in question, Dallas Civil and
Criminal Ordinance Section 31-13 (1960), failed to provide a
culpable niental state and to hold otherwise would be inco~lsistent with Section 6.02(a) and as a iesult, ul~constitutional.
The Court weot further to state that the fact that the ordinance failed to allege a mental state at all, was not tantamount to "plainly" dispensed and was therefore in violation
of Section 6.02@).

VI. SECTION 49.1 1 ???
If the State is right and Ex Parte Ross is co~~trvlling,
why
did the legislature add Section 49.1 1 in Septermber 1995 ?

NO. 0000000
STATE OF TEXAS
VS.
JOE DRINKER

DEFENDANT'S MOTION TO SET ASIDE THE
INFORMATION
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes Joe Drinker, defendant in the above-styled and
l~urnberedcause, and, prior to announcing ready, moves that
the inforniation filed in this case be set aside by virtue of the
Fifth, Sixth and Fourteenth Amendnlents to the United States
Constitution, Article 1 §§I0 and 19 of the Texas Constitution,
and Articles 1.05, 21.01,21.02, 21.03, 21.04, and 21.11 of the
Texas Code of C~iminalProcedure for the following i-easans:

I, ISSUE PRESENTED
The infonilation is defective because it does not allege a
culpable mental state, as required by Section 6.02 of the
Texas Penal Code.

II. RELEVANT STATUTES
Section 6.02 Requirement of Culpability
(a) Except as provided in Subsection (b), a person does not
commit an offense unless he intentionally. knowingly,
recklessly, or with criminal negligence engages in conr the definition of the offense requim.
duct as
(b) If the definition of the offense does not prescribe a culpable mental state, a ci~lpablemental state is ncvertheless required
no - [
efinitionloin1vdisgenses
with any mental element.
(C ) If the definition of an offense does not prescribe a culpable mental state, but one is nevertheless required
unde Subsection (b), intent, knowledge, or recklessness suffices to establish criminal responsibility.
(d) Culpable mental states are classified according to relative degrees, from highest to lowest, as follows:
(1) intentional;
(2) knowing;
(3) reckless;
(4) criminal negligence.

Respectfi~llysubmitted,
Lynn, Pierson & Tosh
860 Airport Frwy West
Suite 302
Hurst, TX 76054
(817) 788-8891
(817) 788-1405 FAX
BY:
Ernest C. Tosh
STATE BAR NO.:20146100

ATTORNEY FOR DEFENDANT
CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing
Defendant's Brief In Support Of Defendant's Motion to Set
Aside the lnfo~niationwas delivered to the District Attorney's
Office, at 401 West Belknap, Fort Worth, TX 76196, on
March -, 1996.
Lynn, Pierson & Tosh
860 Airport Frwy West
Suite 302
Hurst, TX 76054
(817) 788-8891
(817) 788-1405 FAX

$ IN THE COUNTY CRIMINAL
P
COURT NUMBER FOUR
8 TARRANT COUNTY, TEXAS

(e) Proof of a higher degree of culpability than that
charged constitutes proof of the culpability charged.
Section 6.02, Texas Penal Code 1994 (emphasis added).
Section 49.04 Driving While Intoxicated

BY:
Ernest C. Tosh
STATE BAR NO.:20146100
ATTORNEY FOR DEFENDANT

'

See, e.g., 82 C.J.S. Statutes Sections 329-348 (1953). It
should be reinembered that the cannons of consrmction are no
mole than mles of logic for the interpretation of text.
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(a) A person commits an offense if the person is intoxicated while driving or operating a motor vehicle in a
public place.
(b) Except as provided by Subsection (c ) and Section 49.09,
an offense under this section is a Class B misdemeanol;
with a mininium tein of confinement of 72 houw.
(c ) If it is shown on the trial of an offense under (his section that
at the time of the offense the pelson driving or opating the
motor vehicle had an open container of alcohol in the person's immediate possession, the offense is a Class B misdemeanor, with a mininium term of co~fi~ernent
of six days.
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Section 49.04, Texas Penal Code 1994.
Section 49.11 Proof of Mental State Unnecessary
Notwithstanding Section 6.02(b), proof of a culpable mental
state is not required for conviction of an offense under this chapter.
1.1995 (emphasis added)
Effective Se~tember

Section 84 of SB 15 reads:
"(a) The changes in law made by a section of this Act apply
only to an offense committed on or after the effective date
of the section of fhis Act amending or adding the law. For
purposes of this section, an offense is committed before
the effective date of a section of this Act if any element of
the offense occurs befoie the effective dale of the section.
"(b)For purposes of this section, an offense committed
before the effective date of a section of this Act
amending or adding law is covered by the law in effect
when the offense was committed, and the former law is
continuedin effect for that purpose."
Section 49.1 1, Texas Penal Code 1995.

Ill. ANALYSIS
The defendant in this case was arrested for the offense of
DWI on January 22,1995. The infolmation filed in this case
alleges the defendant committed an offense, in violation of
Section 49.04 of the Texas Penal Code, on January 26, 1995,
but does not allege a culpable mental state.

....

e..........

kgal Assistants can become Board
Certified in Criminal Law through the
Texas Bwd of Legal Specialization.
In anticipation of the Board Certification exam, an Advanced
Criminal Law seminar for Legal Assistants will be held in
Austin. October 25-26,1996. TCDLA input a requested for
the seminar curriculum.

In what areas of criminal law should a Board Certified legal
an~stantbe knowledgeable?
What practical skills should a Board Certified legal assistant
possess ?
What topics should be included in the Advanced Criminal
Law Semmar for legal assistants3
Please answer these questions, along with your name, address,
phone, fax and e-mail and direct your responses to.
Elizabeth Elliott, Law Office of David A Sheppard
2414 Exposition D-210, Austin, Texas 78703 OR
~ h o512-478-9483, fax 512-472-8418 e-mail. swr@swsgcom

As set out above, Section 6.02 oftbe Texas Penal Code requires
that all c h i n a 1 offenses have a culpable mental state alleged,
unless the legislatureclearly dispenses with this ieqnimnent.
Section 4904 of the Texas Penal Code, as set out above,
does not contain a culpable mental state. Therefole one must
examine Chapter 49 to determine if the Texas Legislature
intended for the mental state to be excluded. Chapter 49, as it
appeared in Januay of 1995, does not contain any language
regarding required mental states. Reviewing Chapter 49, as it
is currently enacted, reveals a change. Chapter 49, as of
September 1, 1995, has a new section, Section 49.11. Section
49.1 1 clearly dispenses witb the mental state mquirement for
offenses contained in Chapter 49.
Section 6.02 requiles that a mental state be alleged and
ploved unless the offenses "definition plainly disaenses with
any mental element" (emphasis added). In January of 1995
Chapter 49 did not contain any language that "plainly" dispensed with the mental element, therefore a mental element
must be alleged in the information and proved at trial.
Supporting this argument is the fact that the Texas Legislature
added Section 49.11. Section 49.11 clearly dispenses with the
need to allege and prove a mental element. However, Section
49.11 is not retroactive, it only applies to offenses committed
after September 1. 1995.
IV. CONCLUSION
Because of these defects:
1. The information does not accuse defendant of an "act
or omission which, by law, is declared to be an
offense", in violation of TEXCODE CRIM.PROC.ANN.Alt.21.01.
2. The offense is not "set forth in plain and rntelligible
words", in violation of TEX.CODE CRIM.PROC.ANN.Art. 21.02(7).
3. The information does not state "[elverything ...which is
necessaly to be proved", in violation of TEXCODE
CRIM. PROC. ANN. Alt.21.03.
4. The information does not possess "[tlhe certainty such
as will enable the accused to plead the judgment that may
be given upon it in bar of any prosecution for the same
offense," in violation of TEX.CODE CRIM.PROC.ANN.Art.21.04 and the Fifth, Sixth and Fourteenth
Amendments to the United States Constitution and
Aaicle Ig910 and 19 of the Texas Constitution.
5. The information does not "charge[] the commission of
the offense in oldinary and concise language in such a
manner as to enable a person of common understanding to know what is meant and with what degree of
certainty that will give the defendant notice of the particular offense with which he is charged, and enable
the court, on conviction, to pronounce the proper judgment ..." in violation of TEX. CODE CRIM. PROC.
ANN. art. 21.11 and the Fifth, Sixth and Foluteenth
Amendments to the United States Constitution and
article I, $9 10 and 19 of the Texas Constitution.

...

WHEREFORE, PREMISES CONSIDERED, the defendaut prays that the C o u ~ set
t aside the information in the
above-numbe~edand entitled cause.
Respectfully submitted,

Lynn, Pielson & Tosh
860 Airport Fnvy West
Suite 302
Hurst, TX 76054
(817) 788-8891
(817) 788-1405 FAX
BY:
E r ~ wC.
l Tosh
STATE BAR NO.:20146100
ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing
Defendant's Motion.to Set Aside the Information was delivered to the District Attorney's Office, at 401 West Belknap,
Fort Worth, TX 76196, on February -, 1996.
Lynn, Pierson & Tosh
860 Airport Frwy West
Suite 302
Hurst, TX 76054
(817) 788-8891
(817) 788-1405 FAX
BY:
Ern& C. Tosh
STATE BAR NO.:20146100
ATTORNEY FOR DEFENDANT

Attention
TCDLA
Members
TCDLA is forming a notification
committee for the next legislative
session, and for any time when we
need to get notice of something to
our members. We are looking for
volunteers in every city to act as

NO.0000000

"hubs" for relaying information. We

VS.

P IN THE COUNTY CRIMINAL
P
COURT NUMBER FOUR

will be setting up committees to relay

JOE DRINKER

$

STATE OF TEXAS

TARRANTCOUNTY,TEXAS

ORDER
, 1996, came on to be considered
On
Defendant's Motion to Set Aside the Infomation, and said
Motion is hexby
(OR ANTED)
(DENIED), to which defendant gives notice of exception.

JUDGE PRESIDING
Ernest C. Tosh is the senior owner in the law firm of Lynn,
Pierson & Tosh, P.L.L.C., in Hulst. He attended Texas Tech
University, where he received his B.B.A. (1987) and J.D.
(1990). He is board certified in criminal law by the Texas
Board of Legal Specialization. His practice is entirely criminal trials and criminal appeals. He is a member of TCDLA
and the College of the State Bar.

information by phone, fax and email. If you are willing to volunteer
to act as a hub and have an e-mail
(Internet) address, a fax-modem
program such as Winfax Pro, or just
want to help out, please contact
David A. Schulman.

R.Lee Pierson is an owner in the law film of Lynn, Pierson
& Tosh, P.L.L.C., in Hurst. He attended TCU, where he

received his B.B.A. (1991) and Texas Tech Unwe~sity,where
he received his J.D. (1994). His practice is entirely cl+minal
tlials and criminal appeals. He is a member of TCDLA and
the Colle~eof the State Bar.

Tel. 5121474-4747
Fax: 5 121474.8597
E-Mail: drdavida@aol.com.

How to Use Court
Time More Effectivelv
By here A. Neiders, Ph.D., J.D.

T

rial courts are afford-

ed great latitude and
discretion in structur-

ing the method by which voir

dire will be conducted.
I

Rosales-Louez v. United
States, 451 U.S. 182 (1981).

Voir dire plays a critical function in assuring the criminal
defendant that his Sixth
Amendment right to an impartial jury will be honored.
Without adequate voir dire,
the trial judge's responsibility
to remove prospective jurors
who will not be able to follow
the Court's instructions and
evaluate the evidence cannot
be fulfilled. Rosales-Lopez.
suura. The entire voir dire
should be directed to determine whether, for any reason,
a juror has a bias of mind in
favor or against either party
such that his impartiality as to
guilt would be impaired.'

The most cost-effective and timesaving approach to jury selection is tlie questionnail-e. July questio~mairesare increasingly being used in both civil and criminal cases. In the civil area, they are frequently used in asbestos cases, medical
malpractice product liability contract, and employment cases. In criminal defense
work, they are essential in death penally cases, but are used in white collx, rape,
police brutality, child sex, and d ~ u gcases. The 0 J. Sin~psonquestionnaire is a
classic inst~umeut.

The major reasons for using the questionnoire ore:
1. The questionnaire streamlines the j u ~ yselection process. Courts, clients, and
lawyers save time often wasted in unnecessary repetition of questions. The
questionnaires can be distributed to jurors aud filled out by them before voh.
dire is conducted in court. Each jul-or's questionnaire can be photocopied
prior to the trial and copies can be provided to each of the parties and one
copy to the judge. The copies are to be used by all parties solely for the purpose of jury selection.
2. The questionnaire allows a greater number of questions to be administered to
each juror. This results in greater accuracy in the use of challenges. More
potential biases may be uncovered, so more competent soir dire can be cond~cted.~
3. The questionnai~-epermits the jurors to consider their answers more carefully. They do not 11we to respond immediately to questions. Instead, they can
think about their answers. This is critical if they are unable to immediately
recall unpleasant nlemories such as being victimized .
4. The questiounaire permits greater uniformity in administering the questions.
Each juror is presented each and every question in the same manner.
5. The questionnaire gives tlie jurors a sense of privacy which is even greater
than in individual sequestel-ed voir dire. Jurors can answer questions without
being required to give their answers in a public and formal settiug. This permits more personal responses to the questions. Jurors will not be required to
state that they dislike the defendant, defense attorneys, or prosecutors to their
faces. They can do so in ~ r i t i n g . ~
6. The qucstionnaire also pernuts the lawyers and judge to assess the literacy
level of the jurors because they are required to wl-ite the answers. This is critical in cases involving difficult legal issues, scientific evidence, or complex
testimony, particularly from expert witnesses.
7. The questionnaire is useful because wl-itten,I-ather than oral, responses assist
the lawyers to recall the responses of the jurors. Recall of juror responses
declines v e q qoickly, especially over the first twenty-four hours. If voir dire
to have questionnaires to refer to.
requires molr: than one day, it is esse~~tial
8. The questionnail-e provides better infomiation for jurors who al-e not in the
box. Inmany counties, most of the jurors al-e alnlost iguored if they are not in
the box. If large numbers of jurors are involved, it is very difficult to face all
of them at the same time and to see if they raise their hands.
9 The questionnaire provides a more uubiased measure of the jurors' responses
than oral jury selection because the lawyer cannot influence the jurors by the
way he or she asks the questions.J
10. The qucstionnaire provides a way to measure each juror's own biases and
prejudices rather than those of the other iurors. When jurors are questioued in

a group, they often give the same answers as the other
jurors. Since each juror is iequired to fill out the questionnaire without the input of the other jurors, he or she caunot give the same response as the others.
11. The questionnaire reduces the jows' opportunity to wntrive to be seated or excused. A j u ~ o who
r
has reasons for
being excused must state them without having seen which
excuses have (or have not) worked for other jurors.
12. The questionnaire method does not permit the jurors to
hear the responses of the other jurors, Thus, the jurors
cannot he contaminated by the opinions and biases of the
other jurors. A j u ~ o rwho is articulate and biased is less
able to influence the others.
13. The questionnaire can incorporate complex and reliable
'lie scales." These scales are important for measuring
~acialbias because more coveit methods need to be used
to detect racism.
14. The questionnaire can incorporate open-ended question^,^
multiple-choice question^,^ and forced-choicequestions."
15. The questionnaire approach makes it difficult for the
jurors to know if the defense attorney, the prosecutor, or
fbe judge designed the question. It is less likely that the
juror will be upset with the defense atto~neywhen sensitive questions are asked.
16. The questionnaire approach is less expensive than other
jury selection approaches such as surveys or mock juries.
Therefore, more criminal defendants are able to afford
this method. In situations where courts and public defenders havelimited funds, this approach is useful.
17. If a j u ~ yconsultant constructs the questionnaire and
assists in grading the questionnaire, lawyers can save
time.
18. Evenif the court decides that it will not use the questionnaire, the questions will he prepared for the f h t day in
court. The j u ~ yconsnltant can help the lawyers to be better prepared for court. &'
19. Finally, the questionnaire approach is fair to both the
defense and the prosecutors. Both have access to the
information generated by the insmmmt. It is also fair to
the judge because he has more input into the process.'"

to back out of his mponae and say that he would be fair.
3. This is essential if you are evaluating for pretrial publicity

or lifestyle information. For example, what do you think
of men who have affairs? The juror wrote, T o w lifes!"
What do you think of women who have affairs? "Low
lifw !"
4. It is surprising that it is most difficult to measure responses of jurors when the lawye~sale engaging and ~espondin
a positive manner to all of the jumrs.
5. These have baditionally been recommended to get reliable and valid responses.
6. Multiple-choice questions are increasingly being used
because they are quick to grade and provide a way of
assessing jurors inrelation to each other.
7. An example of a forced-choice question is: "Which is
better? To let a guilty person go free or to incarcerate
someone who is not guilty?"
8. I would like to thank Charles Grieshammer, John
Hawkins, Judith Hawkins, and James Rins for this
insight.
9. Although supplemental questionnairas are being increasingly used, some judges will not permit thi8 approach. For
this reason, it is imperative to use other methods such as
mock juries and surveys when possible.
10. I thank Judge Watt for his initiative for const~uctinga
questionnaire fora "shaken-baby" case.
11. A iecent case involved o Jewish attorney who had been
indicted for defrauding a synagogue from monies
acquired at Bingo games. The case arose in a community
with a very high propoltion of fundamentalist churches.
Inese A. Neiders is a jury consultant from Columbus, Ohio.
Her Ph.D. is from The Ohio State University and her J.D. is
from Case Western Reserve. She has worked successfolly
with trial attorneys in civil and criminal cases. Her articles
have been published in some fifteen states.

I do not recommend this procedure for every criminal or
civil case. It is crit~calin cases that could result in v e v high
penalties, cases that involve extensive pretrial publicity, cases
that are located in areas that are noted for disclimination or
volatile ethnic relations, cases involving sensitive issues,
cases which have unique characteristics!'
The questionnaire is only one tool to measure attitudes and
prejudices. Although this approach does not molve all jury
selection problems, it does provide a way to ensule that the
iurors who will be seated are competent. *

1. I would like to thank William Kunstler, Ronald Kuby,
Teiry Gilbelt, Ralph Buss, and K. Ronald Bailey (the current president of the Ohio Criminal Defense Lawyers'
Association) for individual sequestered voir dire in
United,89 CR 9720 (N.D.
Ohio).
2. One j u ~ o rwrote, "He should be punished to the fullest
extent of the law and then some." The lawyers were able
to get a challenge fol cause because the juror was not able
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The Forgotten Defense
By Randy Wilson

H

ow often have you

gotten hired or

appointed or hand-

ed a case, where you wonder
just what the defense could

possibly be. Your client's
position is tenuous at best, the
facts look bad, but there is a
defense which most lawyers
all too often overlook. That
defense is what I call the "forgotten defense."

Most

lawyers never even think of it.

And yet there are any number
of cases that it may be used as
a viable and potent defense
without your client taking the
stand or even offering any evidence at all. The amazing part
of this defense is that I have
found it extremely successful
in a number of types of cases.
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The defense ia one of "lack of knowledge." As we a11 know, almost
every indictment, complaint aod information contains either the words
"intentionally," "knowingly" or "recklessly" in setting out the mental
state of the defendant. I have found that on a large number of occasions,
I have been able to use this defense successfully in eases ranging from
possession of controlled substances, possession of various types of
weapons, theft by check cases, indecent exposure cases, public lewdness
cases, and the list goes on and on. Recently, I was successful i n an
aggravated possession of 293 lbs. of marijuana trial, by using the
defense from the absolute onset of the case.
Section 6.03 of the Texas Penal Code defines the Culpable Mental States
required under the Penal Code:
(a) A person acts intentionally, or with intent, with respect to the nature
of his conduct or to a result of his conduct, when it is his conscious
objective or desire to engage in the conduct or cause the result.
(4) A person acts knowingly, or with knowledge, with respect to the
surrounding his conduct
nature of his conduct or to eZ~~umstances
when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with
respect to a result of his conduct when he is aware that his eonduet is
reasonahly certain to cause fhe result.
(c) A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he
is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The
risk must he of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary
person would exercise uslder all the circumstances a s viewed from
the actor's standpoint."
The really nice thing about this defense, is that it is not really identifiable by
the State until the time of trial. No special motions need be filed, however a
great deal of planning and strategy must he done by the attorney in peparation
of the defense.
The "KEY FACTOR" in this defense is that the State must prove the eulpahle mental state alleged, which in many instances is difficult at best. In fact,
many prosecutors overlook the mental state in preparation for trial and usually
only scantily cover it during jury selection. You can tun^ these shortcomings to
your advantage by planning and strategy moves on your part.

STRATEGY AND PLANNING:
First, you need to see whether the defense will fit or not. In some cases, it is
quite evident, where there is a presumption of mental state by the use of a
weapon, or by actions of same. But in many cases, just proving that the defendant knew may be an insu~mouotabletask on the part of the prosecutor, or may
have been overlooked completely.

@

If you handle your pretrial matters in a way to conceal your about the securing of the eonsent, about the search itself, and
real defense, and setting up a smoke screen to shield your real the subsequent arrest. Have the court reporter's notes preand true defense, then you may be able to pull it off without a pared for your file. In either of these instances, question the
great deal of difficulty. My strategy would he to make noises officers extensively about your client's statements concernillg
in a conple of different areas, totally unrelated to knowledge, the location of the contraband. what your client said, what he
did, where he was during the search, etc.
and press hard on those, all the-while
If it go& as it normally does, the next thing
keeping the true defense of knowledge
that
happens is the c o u ~ will
t
note on the
concealed until time of trial.
docket that the search was a lawful and
If you are going to use lack of knowlvalid search and that the consent was freely
edge as n defense. then vou will need to
and volu~ntarilygiven. It is even better to
literally hammer hard on it from jury
have the court sign an order to that effect,
selection all the way though final arguand YOU will see why later.
ment. I would recommend that you actuNext, file a motion for diseovery, inspecallv sit down and look at each phase of
tion and independent examination of the
the trial, and list how many different
evidence by
wavs
. .your own expert. In this
,-vnu can hrinz uor and hit on the
motion, demand copies of all lab reports,
knowledge issue.
no,
etc. You are entitled to them, and
For instance, you could do s o by
On
you are also entitled to have copies of
Motions in L i e filed the day of trial,
same. Furthermore, request, at the very
actuallv admitting or sti~ulatinpin the
least an opportunity to view all phoMotions to facts which the State i s
m,,k,
diagrams, video tVs, etc. ~f the
required to prove, and claiming that your
crime scene, prior to trial. These will also
stipulation makes the proof prejudicial
become useful in giving you room to insert
which would o u t w e i ~ hthe probative
your real defense of lack of knowledge.
valueof the evidence. ~ n o l h e ;way is lo
You can formulate your argument by acturestrict vour cross examination onlv to
ally using evidence introduced by the State.
issues as to knowledge by your client,
After these are accomplished, you will have to deteimine
CAVEAT-you do not want to open any doors here but
only raise issues of knowledge. The simplest way to plan whether to put your client on the stand or not, and whether to
your strategy, in my opinion, is to "boil the ease down." offer any evidence at all. This is done by talking to your
Make the District Attorney think that you don't have a client, looking at his iecord, seeing what beneficial evidence
defense, stipulate to as much as possible, cross-examine very you might have. The general rule is ALWAYS PUT YOUR
MAN ON WHEN YOU CAN! This is not the case in this
little, and offer little or no evidence at all.
It goes without saying, that you will need the approval of defense, it is a gamble hut one that may prove very h i t f u l for
your client in order to use this defense, but it can give rise to a you and your client.
Begin your trial preparation by preparing your requested
good viable defense, and an even better point on appeal if you
instructions. Get them prepared, use not only the definitions,
set it up properly.
hut lequest affirmative instructions of the court, to find your
client "not guilty" if (here insert sample requested instructions).
EXAMPLE
Prepare your voir dire examination around the definitions
Lets look at possession of controlled substance case for
of the culpable mental states, burden of proof of the State,
an example.
your requested instructions and the improp~ietyof requiring
the Defendant to pmve anything or testify. Spend most of
facts:
John Doe is driving a tractor-trailer rig a n the intcl.state, your time on these items, talking to the potential jurors at
and is stopped by the DPS on the basis of a tip. He is asked great length. Tell the jury you don't contest this fact, that
for consent to search the ng, and he conselits to the search. A fact, etc. That you are not going to "waste theii time" with
search is couducted of the tractor, and nothing is found. The these types of issues. Ask open ended questions, such as:
search continues into the hailer, and 200 plus pounds of mari"Mr. Jones, how do you feel about the Defendant not testijuana is found. John is arrested and charged with aggravated
fying, or not even putting on any evidence?"
possession of 200 plus pounds of marijuana, a major felony.

My strategy would be
to make noises in a
of different
areas, totally unrelated
to knowledge, and

7
.

-

2

-

-

press hard
the while keeping the
true defense of knowledge concealed until
time of triaI.

What to do?

Prior to indictment, file a request for an examining trial.
Have the examining trial and use it as a fact finding mission.
Get as many facts as you can. Have the transcription of the
examining trial prepared for your file.
After indictment, prepare and file a motion to suppress the
sewch, pepare and file a motion contesting the voluntariness
of the execution or granting of consent. Conduct an extensive
hearing, questioning the officers about the tip, about the stop,

"Can you think of a rcason why the Defendant would not
testify?"
"Can you think of a reason why the Defendant would not
int~oduceevidence?"
Make sure that you point out how and why a Defendant
would not offer evidence to the potential ju~ors. Get some of
them to agree with you.

Q)
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the controlled substance, or the way it is positioned, would
lend itself to show lack of knowledge. ~ o o for
k oher things
in the photogmphhs, that are not being o f f a d as evidence.
Don't object to the photographs. Don't cmss or ask about
items in photographs. Save t h w for argument, and then
scream bloody murder about where are they now. Why
weren't they examined for fingerpdnts, or makings to link
the defendant to the inside of the trailer. Raise questions
about could it be they wereexamined and revealed someone
else's prints, or was it "shoddy"investigation by the State.

Robert Hirschhorn's books are excellent in helping you
develop your questions. Spend a great deal of time on the
preparation of voir dire, as it can be a v h a l Garden of Eden to
get your points planted and nourished for the upcoming trial.
At the last minute before trial, file Motions in Limine, stipulating to a number of facts, including the validity of the
search and voluntariness of the consent to search, making sure
all the while that yon stay away from any mem.011 at all of the
knowledge issue. A p e vigorously to the Court that you feel
that since your client is stipulating to these materid facts, the
admission of evidence concerning them is without probative
effect, and any probative effect is outweighed by the prejudicial nature of the offer of theevidence. State in your motions
in limine and a g u e vigorously again that the court has previously made a legal determination as to the validity of the
seach and the voluntariness of the confession, and your client
is waiving any objection to same. If the court overrules your
motions, then use the same for objections each time the pmsecutor offers something that you were attempting to keep out
As you can see you are "boiling it down" to a knowledge
issue. During the evidentiary portion of the trial, nse these
objections set forth in your motions in limine, stating that
your client consented to the search, and the court has already
ruled that the search and consent were valid. (You are trying
to mahe the prosecutor look like he is wasting the rime of the
jury and court and guilty of overkill.)
Plan your cross-examination, if any at all, very, very caiefully. Do not commit the grievous error of crossing a witness
if you can't make any points. In the fact situation above, I
would suggest something along the lines of:
1. Find out what infolmation in your pretrial examinations
of the officers, they have been able to secure as to the
tractor-trailer rig, who owned, manifests, where the trailer w8s picked up, who was driving the ~ i when
g
the trailer was loaded, who loaded the trailer, where was the
trailer loaded, etc. In many instances, the officers will
not have that information. It must be done in pre-trial so
that you know pecisely what the officesis going to say.
2. Spend time on cross as to the location of the marijuana.
Was it visible at the rear of the trailer, with the doors
open, where was it located.
3.

4.

By time of trial, you should have knowledge of any fiugerprints that may or may not be on any of the contraband or its packaging. If no fingeqrints were found,
then bring that fact out with a flourish. Also, bring out
that there als no fingerprints on the items (uon-contraband) loaded in the truck. All of these a e what I call
"no evidence'" evidence.
Think about stipulating as to the contmlled substance,
and the weight of same. Why?Once again you are conserving time, not contesting the fact that it is a controlled
substance or its weight--it is a part of the "boiling
down" process.

5. Prosecutors and office^ love pictures. Spend time examiting the photog~aphsto plan ways to show that the location of
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6. If the manifests were not seized, copied or offered by the
State, set it up for argument. Don't ask about them. Use
it in argument, asking why not? Give reasons.

7. Plan your objections, to be miui-jury arguments about
knowledge, your client's cooperation, your client's consent, audput them in line with your motions in limine.
8. Round up all your points for a strong argument to thejury.
9. Prepare and use a demonstration for argument about an
item being in a juror's possession and the juror not
knowing about it (Sweet & Low)
10. Set the tone during voir dire and the trial itself, as one of
coopelation on you and your client's part--but
never allowing yourself to admit knowledge and pointing
out cooperation on your client's part does not infer
knowledge, in fact common sense says it does not.

11. Develop facts to allow you to request your jniy inshuctions.
Jury Instmctions to he Requested

DEFENDANT'S REQUESTED INSTRUCTION NO. I
TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES, John Doe, defendant herein, by and
through his attorney of ~ecord,prior to the preparation of the
charge, and files these his requested instructions, to be
included in the charge to the jury.

1.
Defendant requests the following instruction to be included
in the charge of the court to the jn~y.
"You are instructed that before you can convict the defendant of knowingly and intentionally possessing a controlled
substance, you must find and believe from the evidence
beyond a reasonable doubt that at the very time the controlled
substance was discovered, the defendant knew that he was in
possession of same, or bad been in possession of same for
such time that he was aware of his possession of same for sufficient time to permit him to terminate his control; and if you
have a reasonable doubt that the defendant had knowledge, as
aforesaid, or if you have found beyond a reasonable doubt ,
then you will find the defendant not guilty."
"You are instructed that if you find from the evidence, or if
you have a reasonable doubt thereof, that at the time of the

@

defendant's amest he had no knowledge that the controlled
substance in questi~nwas in the trailer, if it was in the trailer,
or then you will acquit him."
"If you should find from the evidence, or if you have a reasonable doubt thereof, that defendant received the trailer fmm
another individual or individuals and did nor know the contents of the trailer, had been in possession of same for such
time that he was aware of his possession of same for sufficient time to permit him to terminate his control then you
should acquit the defendant."
Respectfully submitted,
RANDY WILSON
Attorney for Defendant

DEFENDANT'S REQUESTED INSTRUCTION NO. 2

1.
Defendant requests the following inst~uctionto be included
in the charge of the court to tbejury.
'"You a e instructed that the term 'possession' means the actual care, custody, control, or management af the property.
Possession is a voluntary act if the possessor knowingly obtains
or receives the thing possessed or is aware of his control of the
thing for a sufficient time to permit him to terminate his control.
'Therefore, if you fmd from the evidence beyond a reasonable doubt that the officer found the alleged controlled substauce in the trailer, but you further find that the defendant
did not voluntary possess, or knowingly have control of the
said controlled substance for at least a sufficient period of
time to pennit him to terminate his conhol, if he bad any control whatever, or if you have a reasonable doubt as to such
voluntary possession or control by the defendant, then you
will find for the defendant and say by your verdict not guilty."

TO THE HONORABLE JUDGE OF SAID COURT:

Respectfully submitted,

NOW COMES, John Doe, defendant herein, by and
through his attomey of record, pfior to the preparation of the
charge, and files these his reqnested instructions, to be
included in the charge to the jury.

RANDY WILSON
Attorney for Defendant

1.
Defendant mpesfs the following inshuction to be included
in the chal'ge of the court to the jury.
Our law p~ovidesthat a person commits an offense if he
knowingly or intentionally possesses a usable quantity of
maribnana.
By the term "possession" is meant the actual care, custody,
control or management of the marihuana.
Possession is a volunta~yact if the possessor knowingly
obtains or receives the thing possessed or is aware of his control of the thing for a snfficient time to parnit him to terminate his control.

2.
A person acts intentionally, or with intent, with respect to
the nature of his conduct when it is his conscious objective or
dqire to engage in the conduct.
A person acts knowingly, or with knowledge, with respect
to the nature of his conduct when he is awae of the nature of
his conduct.

The truly great part of this defense is that it can be used in a
number of different case& and in a numbel of different ways,
without revealing same to the DIA or the judge until time of
trial. In fact, it becomes more successful, by creating such a
smoke sereen on other issues that literally noone even eonsiders this issue.

CONCLUSION:
You have to be creative, not only in your planning and strategy, but also during the trial, to look for the "insignificant" to
use in argument, cross-examination, p~eparingthe chnrge, etc.
Lack of knowledge is a defense that is often overlooked or forgotten when planning the trial of a criminal case. The culpable
mental state is an essential element that must be pled and
ploven in most evely type of criminal case. You will have to
select the cases in which to use it carefully, plan every move
on your part, and plepare for the response on the paft of the
State. I have found it succesful in a number of cases through
the years, and very sellable to jurors if planted during voir dire
a n d n u k e d during the trial with thorough planning.

Respectfully submitted,

*

CLASSIFIED

RANDY WILSON
Attomey for Defendant

FORENSIC DOCUMENT EXAMINER

DEFENDANT'S REQUESTED 1NSTRUCTlON NO. 3
TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES, John Doe, defendant herein, by and
through his attorney of record, piior to the p~eparationof the
charge, and files these his requested instructions, to be
included in the charge to the jury.
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BAUDER
A New Standard and Special Plea Ammunition

I

n

Bauder

S.W.2d -,

v.

State,

WL 713030,

Slip Op. No. 1058-94

(Tx.Cr.App, delivered December

6, 1995), motion for rehearing

filed January 22, 1996, the Court
of Criminal Appeals established
a new rule for determining when

a successive prosecution will be
jeopardy barred after declaration
of a mistrial at the defendant%
request. Interpreting Article I,

514 of the Texas Constitution,
the Court held:

[A] successive prosecution is
jeopardy barred after a declaration
of a mistrial at the defendant's
requml, not only when the objeeBy Rick Hagen
tionable eonduct of the prosecutor
was intended to induce a motion for miswial, but also when the
prosecutor should have known that a n ohiecttonable event for
which he was resomihle would require R mistrial at the defendant's reauest.
B&xp.at 5. (Emphasis added).
Bauder held that the Texas Constitution grants citfzensgreater protection
as to when a retrial will be barred than do@ the United States Constitution.
at 5-6.

m.

The Special Plea
Article 27.05(3) V.A.C.C.P. provides that a defendant may file a special
plea of former jeopardy alleging that an earlier prosecution for an offense
"was improperly terminated." Article 27.07 provides:
All issues of fact presented by a special plea shall be ttied by the
hier of facts on the trid on the merits.
The special plea must be verified. Art. 27.06 V.A.C.C.P. The pMn language of Att. 27.07 allows a jurg. to decide any "issues of fact" raised in a
spedal plea. The Court of Criminal Appeals recognized this in Collins 11.
State, 640 S.W.2d 288 (Tx.Cr.App. 1982).
In Coifins,?hedefendant was conv'lcted of ~obbery.The defendant had earlier been put to trial for the same charge, but the plweding ended in a mistrat. Before the second trial began, the defendant filed a Special Plea of Former
Jeopardy alleging that the first peweeding was impropeily terminated. The
defendant asked to read the special plea to the jury and present evidence
regarding the facts alleged. The trial court denied the request. Id at 288-289.
The Court of Criminal Appeals held that it was error to prohibit the defcndant from reading the special plea and presenting evidence on the facts
alleged in the plea:
In Texas, the trier of fact on a defendant's special plea of former
jeopardy, is, by statute, "the trier of facts on the trial on the merits!'
* * * . . In the case before us, the trier of fact on the trial on the
merits was the jury. The defendant's special plea should have
been submitted to the jury for the resuIutbn of the quation of
the prosecntar's intent in asking the objertionable question a t
appellant's first trial. Because the tiial court refused to submit
this question to the ju~y,these judgments must be reversed.

.

Id. at 291.
Collins stands for the propoxition that prosecuto~'ialintent is a proper fad
question for the jury under Art. 27.05 V.A.C.C.P., when an accused asserts
his right to be f e e ftom being twice placed in jeopaidy for the sme offense.
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Texas to prove its case beyond a
The standard
In Apolinar v. Stale, 820 S.W.2d 792 (Tx.Cr.App. 1991), reasonable doubt as to each and
the Court of Criminal Appeals set forth the standard for deter- every element of the Indictment.
mining whether to allow an accused to present a special plea
to the jury:
Trial conits are required to submit the special plea to
the trier of fact unless assuming all the facts alleged in
the plea to be We, the special plea does not present a
legally suffccient former jeopardy claim. * * * If the
special plea presents a legally sufficient claim to submit
it to the trier of fact then it must be submitted and tried
by the trier of fact together with the plea of not gulty.
Id. at 793-794.
-

EXPERT WITNESSES ON PROSECUTOR'S CONDUCT
Prosecntorial misconduct frequently occurs in three areas:
(1) improper comments and qu&tions that violate the right to
remain silent; (2) improper jnry argument: and, (3) failure to
disclose exculpatory evidence.
In Collins, the Court of Criminal Appeals held that the following special plea should have been read to the jury:
COMES NOW BENNY L. COLLINS, DeFendant in the
above styled and numbered cause, by and through his
attomey of w o r d and moves the Comt for a dismissal
with prejudice of these causes on the ground that he was
previously placed in jeopacdy for the same offenses arising out of the same transaction, and that the trial in this
cause was improperly te~minatedprior to a final verdict
because of gmss prosecutorial misconduct, and in support hereof would show unto the Court as follows:

I
That the Defendant was previonsly placed i s jeopardy for
the offense with which he is charged in the above entitled md
numbered cause. On July 19, 1978, the case styled The State
of Texas vs. Benny L. Coltins, Cause No. F-78-4178-NM, in
which this Defendant was charged with aggravated robbery
that allegedly occumed on January 29, 1978, with the complaining witness being Fred Tidwell, was called to trial in the
194th Judicial District Court, Dallas County, Texas, the
Honorable Kirby Vance, visiting Judge, presiding.

I1
The trial was before a jury on the Defendant's plea of not
guilty. The Jury was empaneled, the Defendant arraigned
before the Jury, and his plea of not guilty entered for the
record and the Jury. Testimony was heard on the offense.

111
On July 26,1978, a mistrial was declatvd by the Conit in the
above described former prosecution for the reason that Mr.
Norman Kinne, Assistant District Attorney, during his crossexamination of the State's witness, Dr. John Gruinhalter,
improperly challenged the Defendant to come forth with evidence of his innocence, thereby commenting upon the
Defendant's Fifth Amendment urivileee to remain silent, the
presumption of innocence, and the obligation of the State of
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IV
That these improper statements were made by Mr.
Norman Kinne, an Assistant
District Attorney with many
years experience and understanding of criminal law and
proper questions that may be
asked of a witness under criminal jurisprudence.

V
That the improper questions
and statements by Mr. Kinne
were known by Mr. Kinne to be
improper and were calculated to
cause the Defendant, through his
attorney, to askfor a mistrial and
thereby deprive this Defendant
of his right to have the Jtny that
had already been empaneled and
heard evidence in the case return
a verdict in the case.

VI
That Assistant District
Attorney Rider Scott, who voir
dired the jury panel on behalf of
the State of Texas, commented
to Defendant's attorney during
jnry seleetion that he had seen
better looking jail chains than
this jury panel.

VII
That the Assistant District
Attorney, Norman Kinne, stated
to the Defendant's attomey that
the Jury empaneled in this
Defendant's case on July 19,
1978, was the worst-looking
State's Jury he had seen in fifteen (15) years of practice.

Vlll
That during the course of the
trial Assistant District Attorney,
Norman Kinne, several times
urged the attorney for the
Defendant to move for a mistrial
after improper side bar comments had been made.

IX
That after the mistrial had been
granted, the Honorable Kirby

Vanee, the presiding Judge of the trial, stated to the attorney for
the Defendant that he thought Kinne did it on purpose and that
he had tried one once before when he did something like this.

X

plea to be true, the special plea does not present a legally sufficient former jeopardy claim. Apoli~mrsupra at 793-794.
An undecided question by any Texas court is whether a citizen may use a 27.05 special plea after an unsuccessful attempt
at relief under a pretrial writ under Chapter 11 V.A.C.C.P.
Simply put, the question is whether the government may use
collateral estoppel as an offensive weapon to prevent an
accused f m n presenting a special plea under Art. 27.05 once
he ha6 unsuccessfully sought relief using the pretrial writ.
There are very few cases where the government has actually tried to use collateral estoppel against an accused. The
cases where the government has attempted to use collateral
estoppel as an offensive weapon may be divided into two
groups: (1) cases involving questions of Fact; and, (2) cases
involving questions of law.

That the improper comments and statements of the
Assistant District Attorney, Norman Kinne, placed this
Defendant and his attorney in a position so that they must
choose between preserving prosecutorial error on appeal or
continuing with the Jury that had been sworn in and empaneled to try the case. That to place the Defendant in such an
unconscionable position concerning his choices constituted
gross prosecutorial lnisconduct and resulted in the improper
termination of the prior trial.
WHEREFORE, PREMISES CONSIDERED. Defendant
respectfully prays that the trial be abated and the prosecution
barred due to the gross prosecutorial misconduct that ~esultcd Collateral estoppel on questions of fact
in an improper termination of a prior trial that deprived this
The use of collateral estoppel by the pmseeutiou regarding
Defendant of his right to a jury of his choice to determine the questions of f a d for the jury has been disapproved by the
United States Supreme Court. See A s k s. Swenson, 397 US.
accusations against him.
436,90 S.Ct. 1189,25 L.Ed.2d 469 (19701, (Burger, C.J., dissenting); Simpson v. Florida, 403 US. 384.91 S.Ct 1801.29
Collins a t 289-290.
Bouder held that a re-trial is banxd under the protection L.Ed.2d 549 (1971); and, U.S. v. Dixon, 509 U.S. , 113 S.Ct.
afforded citizens under the Texas Constitution "when the 2849,125 L.Ed.2d 556 (1993). The most recent example of the
prosecutor should have known that an objectionable event prosecution trying to use collateral estoppel as an offensive
for which he was responsible would require a mistrial at the weapon against the accused is Gutierre<v. Superior Court, slip
at 5. Under Collins, whether a op. No. B078255 (Ca1if.Ct.A~~.2d Dist. delivered April 15,
defendant's request."
the California Court of Appeal, Second
prosecutor "should have known'' that his conduct would 1994). In GufEer~ez,
result in a mistrial at the citizen's request is a fact question for District, held that public policy and constitutional considerations plevent the p~osecution&om being allowed to assert colthe jury under Art. 27.07.
Texas Rule of Criminal Evidence 702 provides that expeit lateral estoppel to preclude a defendant from re-litigating issues
testimony is admissible if "specialized knowledge will assist decided by a j u ~ yin an earlier trial on other charges.
In Gutierrez, the victim in the case was shot in the head and
the trier of fact to understand evidence or to determine a fact
in issue." Pursuant to Rule 702, a citizen accused may call hospitalized in a coma. The defendant was convicted of disexpelt witnesses in an effort to prove the facts necessary to charging a gun into an occupied motor vehicle, as well as
establish the issues raised in his special plea. That is, a citizen attempted murder, but the jury found the attempt to commit
may call other lawyers as expert witnesses to establish murder was not willful, deliberate or premeditated. The jury
whether or not the prosecutor should have known that the also found that the defendant pasonally used a firearm and
objectionable event for which he was responsible would intentionally inflicted bodily injury.
One year after the defendant's couvictions were affirmed,
require a mistrial at the defendant's request.
the victim died. The defendant was then charged with murder.
Before the trial on the murder charge, the trial court granted
TWO BITES OR ONE?
In Texas, a citizen may assert former jeopardy in one of the State's "Motion re Collateral Estoppel." In the motion, the
State sought to predude the defendant from litigating the
two ways: ( I ) before trial under Art. 11.01 V.A.C.C.P.
et.seq. through a pretrial writ; or, (2) during trial, through a issues of identity as the shooter and the intent to kill.
On appeal, the California Cou~tof Appeal held that policy COIIspecial plea undex Art. 27.05 V.A.C.C.P. The distinction
siderationsweighed against allowing the prosecutionto use collatbetween the two procedures is important.
l
as an offensive weapon because doing so would
The pretrial writ under Chapter 11, V.A.C.C.P. is used e ~ aestoppel
wheo seeking relief from exposure to double jeopardy. A citi- unacceptably prejudice the defendant's right to pment a defense.
zen may appeal from the denial of the relief requested in a The Court in G~rtierrezbelieved that the language i n Ashe,
pretrial writ after the writ issues. Ex parte Robinso~t,641 Sinyxon and Dhon, supra, prohibiting thepmsecution from using
S.W.2d 552 (Tex.Cr.App.1982). U.S.CONST.AMEND. Y collateml estoppel as an offensive weapon was dictunx
Despite the seemingly absolute language in these
and XIV; ART. 1,g 10, TEX. CONST.
opinion barring the prosecution from asserting the
By contrast, under Art. 27.05, all issues of fact presented
collateral estoppel doctrine against the defendant on a
in the special plea are to be tried by the trier of fact on the
subsequent prosecution, the language remains dictrial on the merits. The statutorily prescribed procedure utilized on a 27.05 Special Plea mandate that the citizen's claim
tum. Apparently, the US. Supveme Court has not yet
squarely addressed the issue or offered any theoletiin the special plea shall not be determined befo~ethe t~ialon
cat underpinning for such a rule.
the mne~its.Trial courts am required to snbmit the special plea
Wlule the imult in Gutie,rez was proper, Aslre, Simpson, and
to the trier of fact unless, assuming all the facts alleged in the

moo.

Four Day, Two Part

Defending Capital Murder Seminar
I
f you practice criminal law in Texas, sooner or later you may be appointed, or even
hired, to represent a defendant in a capital murder case. This is a challenging, and to
some, an intimidating experience.

Procedure Art. 26.052, each of the State's nine
According
. to Texas Code of Crin~inal
Administrative Judicial Regions sets its own standards for qualification of attorneys for
appointment in death penalty cases. The Criminal Defense Lawyers Project Deferzding
CnpifalMurderSeminar is intended to assist attorneys seeking to meet those qualifications.
This seminar will be conducted in two part?( It is possible to attend either part alone, or
both parts. Tuition for the seminar includes tlie new CDLP Capifal Murder Mar~zml,as
well as all necessary course materials.
; '5

Hal Murder Appeals & Habeas Corpus

Trial of a Capital Murder Case
Houston, July 25-26 (location TBA).
/i&

Introductiorr to the New Low: Qualifications of Lawyes;
Protected Discovery; Financial Concerns;
/
Contemporaneous HabeaSErpus/AppealPKcedure;
Limited Subsequent Habeas Rights.
Pretrial I~ivestigaiion:New Pmvisions of the Law;
Investigators; Experts; the Law of Discovery; Pretrial
Motion Practice.
July Selection: Review of Statutory Plovisions; Review
of Case Law Decisions; St~ategy,Style add Procedure,
Two Separate Speakers Suggested for Tdpics
Plea Bargainin~g:Local Distlict Attomey Poky;
Community Outrage; Legal lssues Presented, Costs of
Prosecution to County; Political Issues: Defendant's
Background.
Jzrry Charges: Guilt/InnocenceCharges; Punishment
Charges; Law of July Inst~uctionsin Capital Cases
P~mislimentPhase Prepamtion and Preserztatioris:
Coordination of Attorney Resouvces; Discove~y
Procedures; Investigation; Witnesses; Planning and
Strategy.

Mz6rder Post TIW

~ppe&ihl.Pia~~ic~:
~ o1ssues
t in Capital Murder Law;
&&at.Fr$M~~@~Rules of Appellate Procedure, Style
and Strategy. ;
\

CoiifemporiinebusHabeas Cor.pusAppeals Procedure:
Article 11.071; Qualifications for Court of Criminal
Appeals Appointments; Financial Concerns; Investigation;
Legal Issues ~ o g d p b l ou
e Habeas; Dealing with
Appellantmetitioneraid Appeal Attorney; Motion Piactice
in Comt of Criminal Appeals.
Subsequent State Habeas Corpus Procedures: Art~cle
11.071; Motion Practici: in Court of Criminal Appeals;
Financial Concerns; Ex Parte Davis, Pending in the Court
of Crimilial Appeals, LimitatIan on Issues and Exceptions.
Federal Habeas Corpus Procedlrres: Limitations oil
Federal Habeas Issues; Recent Decisions by Fifth Circuit
and United States Supreme Court; Motion Practice and
P~ocedure;Oral A~gumeuts;Petition for Writ of Certiorari.

Pricing for the seminar includes the CDLP Capitnl Murder Mariual.
July 25-26 Tiial of a Captal Murder Case section only:
August 22-23 Capital Murder Ap-wals & Habeas Cornus section ouly:
Both sections:

TCDLA Member
$200
$200
$375

Non-Member
$220
$220
$395

TCDLA men~berswill be veceiving notice of this seminar. in tire mail. For more in for ma ti or^, call 512-478-2514

Dixoit should not he read as narrowly as they were by the
Gzrtierrez coult In criminal cases, collateral estoppel is embodied
in the Fifth Amendment guarantee against double jeopardy.
Double jeopardy is a protection afforded the accused, not the prosecution. Collated estoppel as to a fact question is not a weapon
the prosecution may use, and the Supreme Cowt has so said.

Collateral estoppel on quesiions of law
Ashe, Simpson, and Dixon 811 addressed the prosecution's
use of collateral estoppel as they related to issues of fact.
Collateral estoppel regarding issues of law is akin to the "law

Announcing an Official Delegation to
Peoples Republic of China for Adult
and Juvenile Justice Specialists!!
October 11-21, 1996
As we approach the year 2000, it is timely for us to think globally.
About 1 in 4 persons on Earth (1.2 billion) is Chinese. The Chinese
government has invited a small justice delegation to visit China.
Rese~ationsare currently being accepted. The goal for the tour is to
promote mutual understanding and friendship between the Chinese
and America justice workers. Participants should be willing to share
h Chinese colleagues,and to
their experiences and expertise ~ 4 t our
establish and maintain professionalrelationships,future exchanges
and lasting friendships. The cost of the tour is $2795 Double, Single
t350 from San Francisco. We plan to fly on a major international
carrier to and from Asia, transportation in China will be by air, boat,
train, and motor coach.The11 day itinerary from San Francisco
currently includes Beijing, Xian, Guilin, Li River, Guangzhou
(Canton),and Hong Kong returning to the US viest coast.
Certificates documenting training hours from the Criminal Justice
Center at Sam Houston State University are pending.
Mr. Levis M. Rosenthal, the tour organizer and leader, is a
Certitied Adult Probation Oflicer and the founding Director of the
Bastrop County Restitution Center, a 44 bed community corrections
(felony probation) facility near~ustin,Texas. Mr. Rosenthal has
traveled extensivelythroughout the world, including trips to China in
the 1970s and 1980s. As the former Regional Director of China
Study Tours forthe Southern U.S. (USCPFA),he has personally
heloed to arranoe
" China travel for over 700 Americans. Mr.
Rosenthal F a special advisor to the International Relations
Committee of the American Correctional Association (ACA) and he is
.act/vein state, national, and international corrections associations.
7 i i e toiKi~ar~@ed
by the US-ChinTPeTples Fiiendship~~
Association (USCPFA),since 1974 a non-profit tax exempt,
educational organization whose goal is to develop friendship
between the people of the United States and of the People's Republic
of China (PRC).Because of the unique relationship behveen the
,
USCPFA and the PRC, their tours offeran ideal combination of
comfort,convenience, and itineraries at a reasonable cost.To
reouest further informationcontact Ms. Rubv
.
,~on
" aNational
Director of Tours for the USCPFA, at (916)447-3313 in Sacramento,
California. You may also contact Mr. Lewis Rosenthal at (512) 2813441 (Office)or (512)476-0350 (Home)in Austin,Texas.
~
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of the case" doctrine. There is little authority, 01' agreement,
among the federal courts regarding the prosecution's use of
collate~alestoppel on questions of law. In U.S. v. Hamage,
976 F.2d 633,636 (11th Cir. 1992), the 11th Circuit held *hat
collaternl estoppel may not he used by the pmsecution to preclude a criminal defendant from iaising an issue adjudicated
in a prior hearing. In U.S. v . Levassew, 699 F.Supp. 965
(D.Mass. 1988), multiple defendants were tiied in both the
Eastern District of New York and the District of
Massachusetts. In the subsequent Massachusetts prosecution,
the district court held that the p~vsecutioncould collaterally
estop the defendants from re-litigafing a motion to suppress
evidence used in the earlier proceedings in New York.
However, the Court in Levnsseur noted:
Although the matter may well be different with
juries a n d jury issues, judges can be considered
more or less fungible in this context so that a decision
by one federaljudge can should bind another provided
that the governing law is the same.

14.at 980-981 (footnote omitted).
The issues presented in a 27.05 special plea under Bauder
involve questions of fact to be decided by the jury.
Prosecutorial intent is a question of fact, not Of law. Collins
v . State, 640 S.W.2d 288 (Tx.Cr.App. 1982). The government should not be allowed to use collateral estoppel as an
offensive weapon to prevent an accused from presenting a
special plea under Art. 27.05 after an unsuccessful attempt at
relief using a pretrial writ under Chapter 11.01 et.seq.
(See also Ex parte Weaver, 880 S.W.2d 855 (Tex.App.Fort Worth 1994) - collateral estoppel "forbids the government fmm re-ligating certain facts in order to establish the
fact of the crime.").

CONCLUSION
Article I, $10 of the Texas Constitution prevents re-lrial of a
citizen when a prosecutor engages in objectionable conduct that
the prosecutor should have known would require a mistrial at the
citizen's itquest. Bauder is a potentially powerful case for a citizen who seeks to prevent a second trial after obtaining a mistdal.
Prosecutorial intent is a fact question for the j u y under Art.
27.05 V.A.C.C.P. A special plea should assert violations of
both the state and federal constihtional protections against
double jeopardy. The use of an expert witness should he
allowed to assist the eitizen in meeting his burden. If a special plea is read to the jury under 27.05, the citizen is entitled
to a jui y instmction that re-trial is barred if the citizen estahlishes the facts in his special plea by a preponderance of the
evidence. See McCormick, Blackwell & Blackwell, Vol. 8
Texas Practice. Criminal Forms and Trial Manual, $ 102.13,
p. 122 (1995) for a sample charge. *
Rick Hagen is a former briefing attorney on the Texas
Court of Criminal Appeols and o former prosecutor. He
received his B.A. 61Gover~nneitrfromAustin College in 1986,
and his J.D. in 1999 fi'om the Universify of Oklahoma where
he received the American Jurisprcrdence Award in trial tec11niques. He is a partner with Jackson & Hagen in Denton.
His practice is limited to criminal law and he is board c e ~ f i fied by the Texas Board of Lagal Specializntion.
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Dzces/Tu.x Notice
Plecrse note tl~e,follo~vi~~g:
$36 of your annual dues ($19 if a Student Member)
is for a one-year subscription to the VOICE for the
Defense and, 539 of regular dues is for TCDLA
legislative programs. Dues to TCDLA are not
deductible as a charitable contribution bui may be
deducted as an ordinary and necessary business
expense. Because of TCDLA's legislative program
$39 of sustaining and regular membership dues is
not deductible as a business expense

ARTICL!3EATUREDEADLTNES FORCONSIDERATIONARE
SEVEN WEEKS PRIOR TO PUBLICATION DATE, e g, ARTICLES
FOR APRIL ISSUE MUST BESUBMlTTeD BY 2-24 96 CAMERA
READY ADVERTIS G COPY MUSTBE SUBMIITXI AT LEAST
THREE WEEKS PRIOR TO PUBLICATION DATE WITHEXECDTED
MEMORANDUM OFAGREEMNT. IF LAYOUT OF ADVERTISING
COPY IS REQUIRED SUBMIT ATLEAST EIGHT WEEKS PRlOR TO
PUBLICATION DATE QUOTES FOR LAYOUT ARE AVAILABLE
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Obtaining Constitutional
Compliance In Texas
Parole Hearings
(EDITOR'S NOTE: The following sequence of correspondence is the result af Bill Hobern's ongaing
attempts to obtain for his clients parole board hearings that fully comply with statutory and
constitutional standards. We are publishing these documents, hoping they may be of value to
other atrorneys waging sirnilor battles with the Texas Boord of Pardons ond Paroles.)
Chairman Victor Rodriguez
and Board Members
420 So. Main
Sau Antonio, Texas 78204
RE: Revocation Process
Dear Chairman Rodriguez, and Board
Members:
I just completed a parole revocation in
Houston where a number of incidents
occurred which were so outrageous they
must be noted as examples of those issues
Mr Cohen and 1 accounted during our
recent presentation to you in Austin.

Requests for Pre-Hearing
Conference
Approximately 15 days prior to the
final hearing I filed a motion, a fax, and
a letter (see exhibits "A", "A-1") seeking a pre-hearing conference (see your
rule 145.48 attached as exhibit "B").
The issues I wished to raise included the
neutrality of the bearing officer in this
ease, and identification (by both sides)
of witnesses and the nature of the evidence each would present. Even a less
than careful reading of the rule relating
to the pre-hearing confe~enceclearly
indicates the importance of such a piocedure. My motion was denied without
comment by that healing officer whose
neutrality I wished to challenge. (See
exhibit "C"). Luckily, Chairman
Rodriguez was available to respond to
my situation, and when he heard the
basis of my complaint, he did act to
have that hearing officer removed. Later
that same day I had a call from Ms.
McGregor, the bearing supervisor in
Houston, who claimed that the hearing
VOICE VOLUME25 NUMBER4 MAY96

officer had alreadv been changed.
- . but I
had not been given notice of that fact. I
By Bill Habern
sincerely doubt the change would have
taken place but for Mr. Rodriguez.
Secondly, I was supplied fifty-one pages of material relating to the evidence
against my client, (most of it a rambling affidavit by an adverse witness who was
~eportedto have been diagnosed as a "type one schizophreuic"). Those documents
included a list of adverse witnesses. As to certain of those adverse wituesses,
however, I was never told which of the four allegations they would be testifying
about, who some of the wittlesses were, nor provided information relating to what
testimony would be as to certain witnesses. This is n direct violation of
Morrissey. According to your rules, these facts are to be disclosed during the prehearing conference. The denial of pre-hearing conferences is becoming a molt?
regular occurrence. Not only are these conferences highly important, there needs
to be a clear understanding of the purpose and extent of disclosure each side is to
make at such bearings.
The fhal bearing in this case lasted almost six hours. Had there been a prebearing conference, I suspect at least one, and maybe two allegations would have
been dismissed at that time based on evidence I would have been able to disclose
to the bearing officer. 1 suggest this would have reduced the time of the final
hearing by one to two hours.

Problems with Subpoenas
My investigator discovered that one primary adverse witness had a long
mental history. It was reported to me that this witness had at least once, and
maybe several times, been committed involuntarily to a mental institution.
This witness had a long history of bizarre delusions abont members of her
faniily. She was reported as having been diagnosed as "type 1 schizophrenic". Since commitment proceedings are sealed files aud require a subpoena, I requested a subpoena duces tecum to be issued foi her via the custodian of the records at the Harris Co. Clerk's office, and at the hospital where
she was detaiued. Subpoenas were served, but since neither the hospital nor
clerk bad ever had a parole board subpoeila before, they notified the parole
officer that they would not honor subpoenas absent the signatu~eof a judge. I
was notified of this on the Friday before the scheduled healing which was set
for 9:00 A.M. the next Monday.
I immediately faxed the exhibit " D to all persons named on that exhibit, hut my effort was in vain, and my evidence was not available at the
hearing. No assistance was forthcoming based upon my fax. At the hearing. when I introduced mv efforts to get that evidence to oresent to the
c
onlv. that
hearing officer. mv motion reauested. as to this s ~ e c i f i witness
a continuawe be granted until such evidence could b e obtained. My
motion was denied.

0

Is there not some way a procedure could be put in place to
take care of such situations?
Secondly, my pre-hearing motion requested all files,
reports etc. whish directly related to the testimony of any
adverse witness who would testify. The parole officer in this
case testified that while she did instruct that witness to bring
such files, the parole officer did not know that when dealing
with all state agencies one must subpoena such recolds from
the custodian of the reco~ds.Thus, the witness (a Child
Protective Services field officer) explained in detail why she
did not have the files. Over my objection and request for continuance until all files could be present, the witness was
allowed to testify. As it tuned out she remembered little
without the files, but was helpful to my case. I suspect that if
she had brought the files her testimony would have been
even more helpful to my case.
The above reflects the need to trail1 those who are engaged
i n serving subpoenas, not only about how to correctly serve
such docon~ents,but how to enforce them, obtaining the
intended product of such efforts.
If the board is not going to insure that the defense has access
to the necessary documentation to piesent a defense, or cross
exatniue adverse wimesses, then how can we defend our clients?

Notice of the Allegations
In this case allegations 3 and 4 were simply as follows:
3) Abuse of a child
4) Abuse ofachild
T~~ point here is
that if the hearing
officer can not tell
what the pamlee is charged with, how can a defense lawyer
know? The "matter and means" of the offense should be
clearly stated on the notice.
In spite of all of the above, I was able to obtain a "not guilty"
recommendation from the hearing officer as to all four counts
The point I wish to make, however, is that lawym such as Mr.
Cohen and myself have a much Beatel. knowledge of the law
relating to parole revocations then do most criminal defense
lawyers. Between the two of us we engage in counseling many
lawyers in these matters. If a newly licensed c~itninaldefense
lawyer, or oue who may do only minimal patole related work
would have been involved in this case, I question what the outcome would have been. There is no doubt that Due Process was
totally disregarded in this case at several turns.
If a parole officer does not even know how to issue a subpoena for documents, and the lawyer is denied a pre-hearing conference, or information as to the natue of the evidence against the client, and which witnesses will be
testifying as to what issues, then bow can a lawyer begin to
defend his client? I am, at my own expense, purchasing the
notes taken of this hearing by the court reporter I retained
to record this hearing. I will be fo~wardinga copy of same
to Mr. Rodriguez and our assooiation. This court reporter
has over twenty years of experience in both civil and criminal matters, and for a time worked in the criminal courts
arouad Houston. This was the second time I have

employed her to record a revocation hearing. Yesterday she
informed me she was totally aghast at how the two revocation hearings she has atiended proceeded.
I do wish to repost that I THINK THE HEARING OFFICER
I N THIS CASE GAVE US WHAT HE HAD BEEN
TRAINED TO THINK WAS A FAIR HEARING. I think he
truly u'ied to be fair, and pmfessional, and personally I found
him to be about as good a hearing officer as I have experienced
in Texas. Once he caught on to what this case was about, be
was much more in tune with the evidence than would most
bearing office~s.The case turned around after the witness who
had the mental problems stated to testify. She exploded on the
stand like something from a Perry Mason movie. Even I had
never previously observed such a display of mental illness.
After that, the hearing officer understood that the allegations
making up this revocation weiE very questionable. Iu spite of
the effort by this hearing officer, who I believe to be about the
best yon have in Houston, there is no doubt he was not SUBciently trained to make p~oceduralor evidentiary decisions
about issues related to Due Process, particuliuly wheve the end
pmduct is the prospect of a citizen loosing his libe~ty.
This hearing officer told me he had completed the J.P.
school, but it was more tuned to traffic court than the needs of
a revocation bearing officer. He had little training in the aeus
of evidence, p~ocedure,or the workings of Due Process.
Our Association is more then ever certain that these proceedings should be turned over to the Office of
Adminish'ative Hearings run by the State of Texas. That is
the only way to insure that legally trained, fair, and independent hearings will be conducted in these cases. Again. I
emphasize that this hearing officer tried to be as fair as any I
have seen in my experience. He had greater insight into what
the witnesses were really testifying about than do most hearing officers, however, he was exceptionally lacking in matters
of evidence, procedum, and basic Due Process.
If the State Hearings Agency took over revocations, then I
suggest that the current healing officers might be persons the
board could transfer to become administrative assistants to the
board members. God knows our organization understands
that eaeh of you ale severely over worked and under paid.
I respectfully ~equestthat each of you consider the issues
presented in this report, and that action be taken to eliminate
such problems. Based 011 both the experience of myself, Mr.
Cohen, and members of our association it appears these same
kinds of problems could arise auywhe~.ein this state during
parole revocation procedures,
In closing I wish to mention that at a recent criminal
defense lawyers seminar in El Paso, attended by one of your
board members, I asked the question of those lawyeis atteuding," How many of you (defense lawyers) will not except
employment in a parole revocation hearing?" A surprising
number of the lawyeis raised their hands.

@

Yours truly,
Wm. T. Habern
C.C.

John Boston, Tx. Crim. Def. Lawye~s
Bill Wischkaen~per,President, T.C.D.L.A
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EXHIBIT A

EXHIBIT B

February 23, 1996

Rules af Pre-Hearing Conference

Hearing Section
Texas Board of Pardons and Paroles
Houston Division

$1145.48 Pre-Revocation Hearing Conference; Purposes;
Procedure

(a) The h e a a ~ gofficer assigned to conduct a revocation
hearing may, on his or her own motion or at the request of the
administrative releasee or his attorney, call a pre-revocation
This is to give notice tbat today I have been retained to ~ e p - hearing conference within a reaasonable time aafter the notice
resent Mr. ***** in his final revocation hearing. I have described in 5145.43 of this title (relating to Notice of
inst~uctedthe ***** family, prior to being hired, that my time Allegations; Counsel; Request for Hearings; Waivers) and
is already obligated for the 27th of this month, which I under- $145.46 of this title (relating to Procedure after Request for
stand is the date set for this hearing. Therefore, Mr. ***** has Preliminary Hearing; Time; Schedule; Notice; Location;
been informed to request a continuance, and has been Hearing Officer) have been served. Such pre-revocation hearing conference shall be scheduled so as to allow sufficient
inmcted to not waive any rights.
In addition to requesting a continuance, I request that I be time for any necessary additional preparation by any party, as
given a collect call to insure that any future heating date does agreed on by the parties and the hearing officer, prior to the
not conflict with any court or administrative date I have conduct of the revocation heating. The scheduled date of the
revocation hearing may be changed at the time of the pmalready set.
Finally, I request that we be afforded a pre-hearing con- revocation conference to accammodatesaid need.
ference on tbis case under Administrative Rule 145.48.
(b) The purpose of the pre-revocation hearing confe~tnce
While I am still in the process of learning the history of this
case, it also appears that at the time of the pre-hearing con- include, but ate not necessarily limited to, the following:
(1) disclosure of the factual basis of the allegations of violation
ference, there will be a number of subpoenas for both docuof
administrative release, including the evidence, both testimoniments and petsons which, in all likelihood, will be required
al and documentary, which will be relied upon to p m e said alle
by my client.
I greatly appreciate your consideration of the information in gations and the names of witnesses expected to he cdled;
(2) ascertainment of the need for the issuance and service of
this letter, as well as your cooperation. Please make this letter
subpoenas for the attendance of witnesses;
a part of the record in tbis case.
(3) development of stipulations on uncontested questions of
fact:
and narrowing of the issues, both legal and factual, to be
Wm. T. Habern
developed at the revocation heating;
(4) preview of defense contentious and mitigating circumstances,
including the facts expected to be shown in defense
EXHIBIT A m 1
and/or mitigation, the names of any witnesses expected to be
called or to testify by affidavit or letter, and themnatureof any
FAX TRANSMISSION FROM THE LAW OFFICE OF
documents expected to be offered into evidence in the
Wm . T. Habem
releasee's behalf; and
(5) any challenge to the neutrality of the hearing officer
TO: Ms. B. Gatlin
assigned to the case.
Dear Ms. Gatlin:
(c) The pre-revocation bearing conference shall be schedI appreciate you contacting my office this date regard~ng uled at a time and location convenient to all pa~ties.The conthe 3-11-96 hearing for ****a* *****. Please be advised that ference should be scheduled for a date and time sufficient to
I would like to have a ple-hearing conference in this case allow exchange of documentary evidence by the parties prior
prior to tbat bearing so tbat I may have the oppo~tunityto to the conference.
acquire all discovery to which I am entitled. I will at that
(d) A11 requests for subpoenas of adverse witnesses should
time be able to prepare for you a list of those pelsons whom I
be made at the time of the pre- evocation hearing conference,
will need subpoenaed.
if any. Failure to request such a subpoena at said conference or
Your assistance in this matter is greatly appreciated.
within a itasonable time thereafter, with regard to witnesses,
Since this communication may contain privileged infonna- the existence and substance of testimony of whom is made
known to counsel for the administrative releasee at the time of
tion, please treat the contents of this fax accordingly.
the conference, shall constitute a waiver of the administrative
release's right to confrontation and cross-exan~inationof said
Thank you,
adverse witness. For the polposes of this section, a reasonable
time thereafter means no later than five days after the conferWTH
Dear Sir or Madam:
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ence and not within five days of the schedule date for the hearing, whichever date falls sooner. If a pre-revocation heariug
conference is not held, subpoenas for adverse witnesses should
be requested 10 days prior to the schedule date for the hearing.

EXHIBIT C
Denise Goudy
Hearing Officer
4949 W. 34Th St., Ste. A-3
Houston, TX 77092
William Habern
P.S. Box 267
Riverside, TX 77367
Reference: ********, TDCJ ******/Motion Releasee be
afforded the benefit of constitutional, statutory and administrative rights during parole revocation
Dear Mr. Habern: because I was unable to reach you by
phone, this document will serve as response to
Motion/Objectious.
1. Request for pre-healing conference DENIED.
not appropri2. Motion to cross-examinationlco~~frontation
ate at this time as all subpoenaed witnesses appeared to testify
at the convening of this hearing on 2-27-96.
3. Motion for discovery GRANTED.
4. motion for reports from witnesseslpolice offense
repo~tslstatementsbe subpoenaed and supplied prior to heariug DENIED.
5. Motion regarding jurisdiction to conduct hearing and
procedures in which Revocation decision is reached by panel
is unclear - please restate.
6. Motion pertaiuing to administering the oath regarding
violation of due process unclear - please restate.
7. Motion pe~tainingto reopening as a violation of due
process unclear - please restate.
8. Objection to use of Civil Rules of Evidence regarding
provision of statementslreports prior to cross-examination
OVERRULED.
9. Objection to filing a fee affadavit OVERRULED.
Sincerely yours,
Deuise Goudy

EXHIBIT D
THE LAW OFFICE OF
WM. T. HABERN
DATE: 3-08-96
TO: B. Gatlin
FROM: Wm. T. Habern

Dear Ms. Gatlin:
Thank you for your call informing me that the Harris
County Clerk refused your effort to have served upon that
office my subpeona ducas tecum for the file of an adverse
witness in Mr. *****'s upcoming parole hearing next
Monday. Before I requested that subpeona, my investigator
went to the clerk in an effort to obtain a copy of that file.
We were told sucb files must be subpeonaed. I have
requested that sucb a subpeona issue and be served If the
wituess fails to comply, then it is the board's duty to insure
prooer leeal stem are taken to aet that wituess and the
material to that hearine.
I particularly call your attention to the following language
in Sec. 12 of Art. 42.18:
"...Any person who...fails to appear when subpoenaed or fails or refuses to produce such material oursuaut to the subooena shall be subiect to the same
orders and oenalties to which a oerson before a court
is subiect. Any courts of record having original jurisdiction of criminal actions, noon aoolication of the
board,may in their discretion compel the attendance
of witnesses, the production of such material, and the
giving of testimony before the board, by an attachment for contemot or otherwise in the same manner
as oroduction of evidence may be compelled before
such courts of record havinfl orieinal iurisdiction of
criminal actions." (emphasis added).
I respectfully request that the board compel the attendance
of the witness with the production of the material I have
requested. This evidence is paramount to my defense of this
case, and O m THE BOARD. not the defense bar, has the
jurisdiction to make this subpoena system work.
I might suspect that the Hal~isCo. Clerk may have never
had to face such an issue before relating to parole. Thus, in
such case, the clerk may not be aware that the Board has the
same subpoena jurisdiction as does a court where parole revocations are concerned (see Art. 42.18 Sec. 12 of the Tx. Cd.
Crim. Proc.). However, that the County Clerk thinks the subpoena nli~stbe signed by a District Judge is not how I read the
law, and getting the witness and material to the heariug is not
my problem. It is the Board's problem. Please understand
that I mean no disrespect to you, or the board, but I expect my
request for subooena to be honored.
I suggest you take this matter up with the b o d ' s legal counsel.
I also suggest that if the Co. Clerk is going to refuse the subpoena,
then it is the Bowd's duty to obtain a court older to enforce that
subpeona-not mine, I have no jurisdiction under the statute to
so act. However, the Board does have such authority.
In the event this matter can not be resolved before the beaing
next Monday, then I must now put you on notice that absent that
requested evidence, I am forced to seek a continuance subject to
my subpeonaed evidence being present at the hearing, hut
frankly I would orefer to have the heatine conducted as scheduled, with nlv evidence present.
Yours truly,

RE: My request for a subpeona ducas tecum regarding a
mental health file from the Clerk of Harris County.

@

Bill Habem

VOLUME25 NUMBER 4 MAY 96 VOICE

Lawyers Assistance
Committee
Enforcement of CCP Art. 35.29 by Contempt Motion to
Quash Show Cause GRANTED
By George Sthormen

Dear Editor:

I

f you will recall we

discussed this matter

over the telephone a

couple of weeks ago about a
judge here trying to hold a

lawyer in contempt for photo-

The judge relented on holding the lawyer in contempt. However, she issued a
show cause older to his investigator and subpoenaed the lawyer to testify against
his own investigator. That is when I called you and you authorized TCDLA
intervention by arnicas. The San Antonio Criminal Defense Lawyer's
Association joined as well. At the conclusion of the hearing the judge, very 1ie.stantly, granted our motion to quash. Consequently, this statute and her use of it
have not been constlued by an appellate court, although the 4&Court of Appeals
h e ~ in
e San Antonio has recently issued an opinion concerning 35.29.
I am fairly certain that the judge's ruling was prompted in patt by TCDLA participation. Therefore, I am sending you our briefing for possible publication in
the Voice for use by other membe~swho may be confronted with similar circumstances. Cynthia 01rin Geny Goldstcin's office tells me that they wele faced
with a similar situation last fall. She had p~eviouslydone some briefing on this
concerning the lawyer's ethical conflicts, and their briefing is included in the
motion under that topic.
Along with Mr. Stephen N~cholasand his investigator Robert Herrera, I want
to thatlk you and TCDLA for your assistance.
Since~ely,
George Scharmen

copying a jury list, using as
her authority Art. 35.29 and a
local court rule. Enclosed you
will find a copy of the Motion
to Quash which I filed in that
matter.

STATE OF TEXAS

9
8

IN THE DISTRICT COURT

VS.

0

175TH JUDICIAL DISTRICT

CHARLES EDWARD WHITE

8

BEXAR COUNTY, TEXAS

s

MOTION TO QUASH SHOW CAUSE ORDER;
TO QUASH SUBPOENA OF TRIAL COUNSEL; AND
REQUEST FOR ACCESS TO JUROR INFORMATION
This motion is filed on behalf of the defendant by his Appellate counsel.
GEORGE SCHARMEN, and pursuant to the Fifth and Foluteenth Amendments
to the United States Constitution; Article. I , $98 and 10, Tex. Const.; and
Articles 1.05, 1.24. and 11.43 Tex. Code Crim. Proc., the defendant makes his
Mot~onto Qnash Show Cause Order; To Quash Subpoena of Trial Counsel; and
Request for Access to Juror Information because the show cause pmcceding is

denying him his right to counsel; his right to the effective
assistance of counsel and his right to due process.
Additionally, this court's interpretation of Art. 35.29 of the
Code of Criminal Procedure is an nnconstitntional interpretation, denying to him his right to the presumption of innocence,
his right to a public ttial and his right to free speech through
himself and his cwnsel. For the following reasons defendant
CHARLES EDWARD WHlTE is requesting this relief.

1.
FACTS

(a) A lawyer shall not accept or continue
employment as an advocate before a tribunal in a
contemplated or pending adjudicatory proceeding if
the lawyer knows or believes that the lawyer is or
may he a witness necessary to establish an essential
fact on behalf of the lawyer's client, unless:
(I) the testimony relates to anuncontested issue;
(2) the testimony will relate solely to a matter of
formality and there is no reawn to believe that substantial evidence will be offered in opposition to the
testimony;
(3) the testimony relates to the natnre and value
of legal services rendered in the case;
(4) the lawyer is a party to the action and is
appearing pro se; or
(5) the lawyer has promptly notified opposing
counsel that the lawyer expects to testify in the matter and disqualification of the lawyer would work
substantial hardship on the client.
(b) A lawyer shall uot continue as an advocate in
a pending adjudicatory proceeding if the lawyer
believes that the lawyer will be compelled to furnish
testimony that will be substantially adverse to the
lawyer's client, unless the client consents after full
disclosure.
(c) Without the client's informed consent, a
lawyer may not act as advoeate in an adjudicatory
proceediig in which another lawyer in the lawyer's
firm is prohibited by paragraphs (a) or @) from serving as advocate. If the lawyer to be called as a witness could not also serve as an advocate under this
Rule, that lawyer shall not take an active role before
the tribunal in the presentation of the matter.

The coult orde~edthat all copies of the juror information
forms be returned to the court and not disclosed to anyone by
the lawyers without pamission of the colvt upon a showing
of good cause. The court has chosen to enforce Art. 35.29
e contempt against a member of the
under a local court n ~ l by
defense team. Robert Herrera, Defendant's investigator,
because he is alleged to have photocopied the jnror information form. P~iorto this action this cowt made no finding of
emergency andrm finding that such a rule was necessitated by
the defendant's actions in this case.
The defendant herein has retained and desires to retain Mr.
Stephen Nicholas as his counsel. However, the court has
ordered a show cause hearing, and either at the iequest of this
court or on his own motion, the district attorney has subpoenaed Mr. Nicholas in the show cause proceeding in defendant's
cause. He has been subpoenaed during the time in which the
30-day time limit is ~ n n i n for
g the defendant to file his motion
for new trial in order to testify against his own investigator in
the pending case in a contempt healing. The same prosecuto~
who has pmsecuted the defendant is now prosecuting a member of the defense team at the iequest of the court in a contempt
hearing. Defendants former connsel was p~esentedwith a conflict of interest: he was required to testify about facts which
will he used to call into question the p~oprietyof his actions
and those of his investigator during their repmentation of the
defendant. He was also required to continue to use his best
efforts to prepare and file a motion for new trial concerning
whether the jnry was p~ejudicedby the court's application of
Art. 35.29 or whether they engaged ill any misconduct during
the t~ial.In this endeavor he had to use the information which
is being forbidden by the contempt hearing in order to do so.
His effectiveness as wunsel has been compromised and the~eis
a chilling effect upon counsel's necessary zeal and motivation
to assist his client. Consequently, the defendant has empIoyed
other counsel for the appellatesteps in his case.

Rules of Professional Conduct, Rule 3.08. Consequently,
defendant is being denied counsel of his choice and has had to
obtain alternate counsel. Additionally, the Supmme Court of
Texas has ruled that should the attorney not disqualify himself
under these circumstances, it is the duty af the trial coult to do so.
We have held in related circtnnstauces that the trial
court has not only the power but also the duty to disqualify counsel when representation of the client is
prohibited by the rules of professional conduct. See
NCNB Texas Nat'l Bank v. Coker, 765 S.W.2d 398,
399-400 (Tex.1989); P & M Electlie Co. v. Godard,
478 S.W.2d 79,8041 (Tex.1972).

A. Denial of Counsel of doite
kt is the ntle of law in Texas that an accused has the right to
the ~etainedcounsel of his choice.
We first observe that the right of an accused in a
criminal proceeding to the assistance of counsel is
guaranteed by the Federal and State Constitutions, as
well as by State statute. (U.S.Const., 6th Amend.;
TexConst., Alt. I, See. 10; Art. 1.05, V.A.C.C.P.).
This, of course, includes freedom of choice in the
selection of counsel by the accused.
Ex parte Prejean, 625 S.W.2d 731, 733 (Tex.Cr.App.
1981) It is also a n ~ l ethat a lawyer may not act as attorney
and witnegs in the same case.

Ayres 11. Cnrtales,790 S.W.2d 554, 558 FN2 (Tex. 1990)
Otherwise, a conflict of inte~estresults which compromises
the fairness of the proceedings, and in criminal cases the conflict impacts upon the effective assistance of counsel. As
illustrated by theFifth Circuit:
In some cases, however, prejudice is presumed if
the defendant shows (bat an actual conflict of interest
adversely affected his Iawyn.'spe~for~nmce.Cuyler,
446 U.S. at 348, 100 S.Ct. at 1718. The precise
natnre of Cuyler's "actual conflict" and "adverse
effect" elements is rather vague, but the Cuyler test
sets a lower threshold for reversal of a criminal conviction than does Sttickland.
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Beets v. Scott, 65 F.3d 1258, 1265 (5th Cir. ITex.1 1995)
(emphasis supplied) Thus new counsel has been obtained.
However, the problem created by the court's interpretation of
the statute has not been resolved.
B. Effective Assistance is Denled by Current Counsel if
the Court Persists in Its Ruling
In the normal course of post-tiid investigation undersigned
counsel, intends to contact the jumrsin this case. Smce the nialhas
concluded, the defense is no longer lequired to obtain leave of coun
to consult with jurors. See., Attide 36.22 Texas Code of Criminal
Procedm contmllingthe questioningof discharged ju~ors:
...No person shall be permitted to converse with a
juror about the case on trial except in the pmence d
by the permission of the court. (emphasis supplied)
[ See also State Bar Rules, Art 10 $9 Rule 3.06 (dl] Cases
interpreting this article refer to empaneled jurors spaken to during the conduct of the trial they ate presiding over. See, e.g.,
Staivaggi v. State, 593 S.W.2d 323 (Tex.Crim.App. 1979).
Since the case is no longer "on trial," it is the defendant's reading of Art. 36.22, that he is now free to conduct each interview.
In light of the fact that in many instances reversible error is
discovered though such post-trial investigation, such practice
is not only permissible and ethical but required in order to
insure the defendant the effective assistance of counsel maw
dated by Article 1 $10 of the Texas Constitutiou and the 6th
Amendment to the US. Constitution. See also Ex parte
Wel'elborn,785 S.W.2d 391 (Tex.Cr.App.l990) [failure to
investigate juror misconduct constitutes ineffective assistance
of counsel] Rule 3.06 of the Texas Rules of Professional
Conduct prohibits any communication with a juror or
venireperson "ptior to discharge":
Prior to discharge of the jury from further consideration of a matter, a lawyer connected therewith shall
not communicate with or cause another to communicate with anyone he knows to be a member of the
venire from which the jury will be selected or any
juror except in the course of official proceedings.

Rule 3.06(b), Art.10, $9 of the Texas Rules of Professional
Conduct. Additionally, pmhibits communication "during trial":
During the trial of a case, a lawyer not connected
therewith shall not communicate with or cause another to communicate with a juror or alternate juror concerning the matter.
Rule 3.06(c), Art. 10.59 of the Texas Rules of Professional
Conduct. However, the Rule prohibits only "'questions" or '%omments" to jumrs "that are calculated merely to harass or embarrass
the juror or influencehis [or her] actions in fuh11EjuIyservice."
After discharge of the jury from fixther consideration of a matter with which the lawyer was connected, the lawyer shall not ask questions of or make
comments, to a member ofthe jury that are calculated
merely to harass or embarrass the juror or to influence his actions iu future jury sewice.
Rule 306(d), Art. 10, $9 of the Texas Rules of Professional
Conduct
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The trial of this case is over and the jury has been discharged. However, under the new amendments to Texas Rules
of Appellate Procedure and the Code of Criminal Procedure
defense counsel has only 30 days to prepare, file and amend
the Motion for New Trial under Rule 31 aud a new trial is only
granted an amused where "material evidence favarahle to the
accused has been discovered since krial" under Article 40.001.
It is therefore imperative that defendant he allowed to proceed
with our juror interviews and investigation.
However, pursuant to this court's interpretation of the local
rules and Art. 35.29 of the Code of Criminal Procedure,
defense counsel is hampered in representing the defeudant
herein in preparation of his motion for new trial. Counsel
does not have access to the juror information forms nor can he
photocopy them for his investigation. Apparently, his investigator is not allowed to do either of these things as well.
Consequently, this contempt proceeding and the court's view
of the law is denying the defendant the effective assistawe of
counsel at a ctitical stage of the proceedings. Additionally,
defendant requests that the time from the court's issuance of
the show cause order on the contempt and the subpoena to the
defendant's former counsel be excluded from the time for filing a motion for new trial.

C. Anonymous J u r y R u l e of Art. 35.29 is
Unconstitutional Because It Denies the Presumption of
Innneenee to the Defendant
The Fifth Circuit has recently addressed the constitutionality of empaneling anonymous juries in criminal trials. United
States v Sanchez, -F.3d -No.
94-6086 (5th Cir. January
23, 1996.) The Court held that anonymous juries were permissible only under "limited and carefully delineated circumstances." United States v Sanche& supra, citing United States
v Krout, 66 F.3d 1420, 1427 (5th Cir. 1995) That is,
the decisiou to empanel an anonymous jury . . . is
a dtastie measure, which should be undertaken only
in
limited
and
carefully
delineated
circumstances...approved only when needed to ensure
against a serious threat to juror safety, if the couris also
protect the defendants' inerest in conducting effective
voir d i d maintaining the pr.esumptionof innoceuce.

...

Id. This reasoning comports with the reasoning of the other
circuits which have ruled on the issue. See, e.g., United
States v. Pnc~ione~
949 F.2d 1183 (2d Cir.), cerf.denied, U . S . , 112 S. Ct. 3029 (1992); United States v. Scarfo, 850
F.2d 1015, 1023-26 (3d Cir.), cert. denied, 488 U S . 910,109
S. Ct. 263 (1988); United States v. Crackeft,979 F.2d 1204
, 113 S. Ct. 1617
(7th Cir. 1992), cert. denied, -US.
(1993); United States v. Ross, 33 F.3d 1507 (1 1th Cir. 1994);
United States v. Edmond, 52P.3d 1080 @.C. Cir. 1995).
The Fifth Circuit in Sanchez rules that the c o w must take
into consideration cemin factors which will justify the court's
decision to protect jurors through anonymity, i.e., "(I) the
defendants' involvement in organized crime; (2) the defendants' participation in a group with the capacity to harm
jurors; (3) the defendants' past attempts to interfere with the
judicial pmness or witness% (4) the potential that, if convicted, the defendants will suffer a lengthy incarceration and substantial monetary penalties; and, (5) extensive publicity that

@

could enhance the possibility that jurors' names would become
public and expose them to intimidation and harassment."
Kmut. 66 F.3d at 1427. However, the Fifth Circuit insisted
that the use of anonymous juries should remain a device of
"last resort" because of its severe impact upon the cousthtional right to the,defendant's presumpfion of innocence,
~ shown in Sanchez's case, and the
None of these f w t o was
cause was reversed for that reason. That is, the district court did
not demonstrate affirmatively why such a drastic measme was
necessary in the particular case. The Texas statute (Art. 35.29)
codies an even more onerous infraction upon the pmumption
of innocence because it places the burden upon the defendant to
provide "good cause" why his jury should not remain anonymous. A presumption of correctness of the device of anonymous juries has been placed in the statute, codifying a weakening of the presumption of innocence unless the defendant can
demonstrate good cause why it should be otherwise.
The Texas statute is unconstitutional because it weakens the
presumption of innocence, and this court is applying the
statute in an unconstitutional manner by cleating an anonymow jury in this case withont the requisite showing of why
such a "drastic measure" is necessary. Nevertheless, the
statute is unconstitutional because it denies the defendant a
public trial and the light to free speech.

Here the court has not removed counsel for defendant, but
counsel for defendant has had to withdraw because of the
show cause order which ultimately made him a witness.
Additionally, there is no legislative prohibition against phdocopying juror information folms, only a local court rule. CThis
local rule actually fonns the basis of the show cause order.)
In fact, an investigator on the defense team has the duty with
his lawyerfemployer to investigate the venire before trial for
intelligent voir dire, and to talk to the jurors after trial to
investigatefor potential error. What appears to be causing the
court's displeasure here is the fact that the defense team was
doing exactly what they are required to do. This statute can
be read in a way in which it will impinge on neither the duties
of counsel nor the presumption of innocence.
Additionally, the court's local rule concerning the juror
information, without any justification in the individual case,
constitutes a type of "gag order" which impinges upon free
speech. In the case of Davenzporf v. Garcia, 834 S.W.2d 4, 7
(Tex. 1992) the Supreme Conrt considered "whether the [district] court's gag orders violate the guarantee of free expression contained i n article I, section 8 of the Texas
Constitution." In that case the Court found

C. Public Trial - Pree Speech Denied
Article 1$10 of the Texas Constitution pmvides in relevant part
In all criminal prosecutions the accused shall have
a speedy p~rblictrial by an impartial jury.
See also Art 1.05 and 1.24, Tex. Code Crim. Proc,; and
Grimmett v. State (1886) 22 A. 36, 2 S.W. 631, 58 AmRep.
631. TThe requirement of a public trial is for the benefit of ths
accused"] It is an enforceable right of all peraons affected:
This article requiring public trial may he enforced by &minal defendant, the public, and the press.
Tbmninan v. State, 644 S.W.2d 209. 217 (Tex.App.-San
Antonio 1982) affirmed 653 S.W.2d 799.
A compelling parallel can be drawn between the court's
action in this case and the action of the court in Stearnes v.
Cli~zton,
780 S.W.2d 216,223-24 (Tex.Cr.App. 1989)
Here the trial court chose not to remove trial counsel for his incompetence but for his competence.
Although the trial court called into question
McLarty's competence, and the fact that he may have
exposed himself to being a witness, in reality it is
obvious that he was angered over trial counsel's
action in interviewing a State's witness in violation of
the District Attorney's rule. At best, such a local
"rule" is tenuous and in actuality is a legal nullity.
See: ABA Pioject on Standards for Criminal Justice,
Standards Relating to the Prosecution Function and
Defense Function Sec. 3.1 (Approved Draft 1971).
The iule in question is not only in conflict with principles of fair play, but in direct conflict with defense
counsel's responsibility to seek outand interview
potential witnesses. The American Bar Association
Pioject on Standards for Criminal Justice expressly
charges defense counsel to do what McLarty did in
this case.
VOLU
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...we have recognized that in some aspects ourfree
speech provision is broader than the First
Aniendment. O'Quinn v. State Bar of Texas, 763
S.W.2d 397,402 (Tex.1988) (noting that 'Texas' free
speech right [has been characterized] as heing hmader
than its federal equivalent," the court concluded that
"it is quite obvious that the Texas Constitution's a&mative grant of free speech is more broadly worded
than the first amendment"); Channel 4, KGBT v.
Briggs, 759 S.W.2d 939, 944 (Tex.1988) (Gonzalez,
J., concurring) (the state provision is "more expcmsive
than the United States Bill of Rights"). See also
Casso v. Brand, 776 S.W.2d 551, 556 (Tex.1989)
("our state free speech guarantee may be broader than
the corresponding fede~alguarantee").
Id., pp. 8-9 (emphasis supplied)
Denying certain info~mationto the public in a criminal trial
with no more iustification than orotectinr!some of the oartici-

J?ublicaEiom for

pants from embarrassment or emotional trauma has been held
to be inappropriate. See, Guillry v. Stare, 856 S.W.2d
477App.-Houston [l Dist.] 1993, PDR ref.)[Defendant
was deprived of right to puhlic trial by decision to hold hearing on competency of child complainant in jury room in order
to avoid lawyers discussing docket in courtroom; trial court
did not articulate state interest outweighing defendant's interest in puhlic scrutiny of hearing.]: and Addy v. State, 849
SbW.2d425 (Tex.App.- Houston [ l Dist.] 1993, no writ) Df
accused is denied presence of his friends in courtroom, he is
denied puhlic trial unless court can a~ticulateon record some
compelling reason for excluding them.]

11.
CONCLUSION
This contempt proceeding is denying the defendant the
right to counsel of his choice and the subpoena of defendant's
counsel is the court's action which cleated the conflkt causinp counsel to be replaced. The conflict is real in the sense
that it severely impairs former trial counsel in his representation in this matter during a critical stage of the proceeding,
i.e., the time during which the defendant must investigate,
research and prepare to file a motion for new trial.
The court's interpretation of the statute which forms the
basis of the contempt action is unconstitutional and the
statute is heing applied unconstitutionally in this case.
The statute creates an anonymous jury, preventing the
defendant from investigating his case properly. The fact
that the defendant and his defense team must return all
juror information after the trial impinges upon the presumption of innocence in the case and encourages jurors
to speculate about the dangerousness of the defendant.
There have been no findings by the court similar to those
required in United Stares v Sanchez, supra, which could
possibly justify such a drastic measure as this sequestering
of jurar information.
The defendant is entitled to a speedy public trial and to free
speech. This court's application of the statute constitutes an
infringement on that right to a puhlic trial, and the local court
order acts as a type of "gag rule" which impinges upon free
speech. There has been no showing of necessity for the limitation of these constitutional rights.
WHEREFORE Defendant, CHARLES EDWARD WHITE,
prays that the court will quash the subpoena of his former trial
counsel, Mr. Stephen Nicholas, and quash the show cause
order concerning his investigator.
Respectfully submitted,
George Scharmen
San Antonio, Texas 78204
Telephone: 210-226-8021
FAX: 210-226-6999
State Bar No. 17727500
AlTORNEY FOR DEFENDANT
CHARLES EDWARD WHITE

-

CERTIFICATE OF SERVICE
I hereby certify that a ttve and correct copy of the foregoing
motion was hand-delivered to the Office of the District
Attorney of Bexar County, 300 Dolorosa, San Antonio, Texas
this the 1st day of April, 1996.
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Advanced Criminal Law Short Course
June 13-15,1996 - San Antonio, Texas
The San Antonio Marriott Riverwalk

e Texas Criminal Defense Lawyers
announces its ninth annual advanced criminal
law short course, named in honor of the late
Honorable M.P. "Rusty" Duncan, 111.The course
is designed to cover state law and will address topics
wmch should be covered on the State Bar specialization
examination in criminal law. The seminar will be held in
conjunction with the Annual Meeting of the Texas
Criminal Defense Lawyers and the TCDLAAnnual Party.
16.0 CLE hours, including 1 hour of ethics, will satisfy the
minimum CLE requirements for all attendees.
Speakers include: Judge Frank Maloney, Robert Hirschhotn, Robert A. Jones, Robert
Dawsotz, Mark Stevens, Richard Alan Anderson, Clifton L. "Scrappy" Holtnes, Mark Daniel,
Troy McKinney, Anthony Grifin, Kim DekGarza, J. Gary Dichtec Stuart Kinard, Judge Terry
McDonald, Brian Wice, Gerald Goldstein, Judge Sam Houston Clinton, Catherine Burneft,
CynfhiaHujar Orc and Ronald Goranson

The TCDLA 25th Anniversary Annual Membership Party will he held on Friday, June 14,1996.

