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This fully revised manual (approximately
420 pages) on defense of capital cases in

attended separately. See announcement on
page 27 of this issue for details.
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Texas is offered for a limited time at an
introductory price of $100 including shipping and handling. After 24 July the ~ g u l a r
price will be $135, including shipping and
handling. Lawyers appointed to death
penalty cases will be given an additional
discount upon verification of court appointment. Call CDLPITCDLA (512) 478-7994
or (512) 478-2514 for details.
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President's Messael

I

have received my fair share of honors during my
legal career, but none do I cherish as much as my
presidency of TCDLA.

TCDLA is getting ready to celebrate
its 25th anniversary. In the past quarter
of a century, we have grown substantially in every way. Our organization
now numbers over 1,800; our annual
combined budget has grown from no
budget to one of approximately eight
hundred thousand dollars; but the
biggest growth we have experienced
and the one that really is the most significant is that we have grown into an
organization that makes a difference.
We make a difference in the careers of
our members, and indeed, in the careers
of all criminal defense lawyers - we
make a difference to the citizensaccused who are represented by these
lawyers-and we make a difference in
the legislative process.
As we look back at what w e have
accomplished in the past 25 years, we
can assume that where we have been is a
good indication of where we are going.
This bodes well for TCDLA. TCDLA
bas met many challenges in the past, and
the future holds more and greater ones.
Because of our strength and commit-

ment, TCDLA will meet these challenges head-on and will succeed.
As I turn the reins over to David
Botsford, I look back at a y e a that went
too quickly. I attended 17 seminam and
met a lot of good lawyers and made a
lot of good friends. I knew it would be
a busy year and it lived up to my expectations. I banked on my office staff to
keep my practice running smoothly during this past hectic year, and they didn't
let me down. A special thanks go= to
my secretary, Patti Anderson, my receptionist, Rosa Hernandez, and my associate, Susan Yshrand.
I relied heavily on the TCDLA office
staff. John Boston and Ms. Lillian
have managed to do their jobs and some
of mine, all while falling in love (with
other people) and joining the ranks of
the happily m a n e d Shannon produced
a fantastic directory and stays on top of
the most vital pat* of an organization the membership. I called on these folks
often and they always came through for
me. Thanks also to Clay and Kemton
for all their help. Clay probably dou-
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bled the long distance phone bill calling
from Austin to Lubbock with that age
old query
. "Is the presidential wlumn for the Voice ready yet?"
It is hard to verbalize the importance
of a really strong and committed executive committee and board. I had the
honor of presiding over the best you can
assemble, and I can tell you that, bar
none, they are the greatest. I also want
to thank the many past presidents who
were there with support and advice
when needed.
Finally, I want to thank my family.
My wife, Linda, has traveled far more
than she cared to this year, but she did it.
My sons and grandchildren have seem
much less of me than usual this year, but
they understood. And lastly, Sassi, has
had to put up with less jogging and
garage sales this year, but has faithfully
waited for the year to end (while also
having to put up with the antics of the
newest member of our family MathiIda Lu, affectionately known as
Matti Lu, our 3 month old boxer puppy.)
I truly appreciate the honor and privilege of serving as President this year. I
wish Brother Botsford the very best. He
will do an outstanding job for TCDLA.

..

Thanks for a great year.

w

elcome? to the beghning af the 26th year of
TC1DU. Th~hefxet quarter m n t q was very,

w r y g o d to TCDLA: but only because of

the hard work?sweat*team and dollars of countless champi-

ons of liberty. As I begin my tefime as President, I want to

tory to kelp make the: p e n t and the future far better and
brighter for dl those to follasr.
Baek in 1975,as a sewd st?nmter
I@ws h k n t , I had no iflkfntian of going
into criminal law. No, I w a n i to
make a bunch of money an@become a
rug liawy~.Eut I bird a slight problem:
I had to work my way throul;fi law
Schoiil. I got lbelty, very lucky:
Emmatt Colvin hired me. For the k t
two end me half:y-esra:of hw s@~ool,I
WRS exposed: exposed ta CoIvin, a MIlimt y& down to mfi attcxney who
knew his vay a m n d a l i h q and a
courtroom. Colvin exposed me t o
Charles Tessmer, Percy Foreman,
Waren Bwett, Gerry Irwln, Weldm
Hbkomb, Tony Friloux, Ju&e Tnunan

Roberta and a hwt of others. C&in
exposed me to the addicting prospest
that it is oossib~to mab a dkffe~erlw
possihlc to fight the good fight and no;
become a victim of the system.
If you lake a look at cheTCI)IA Hall
of&e, you willmfhat hatexewecurrem@32 m b w s : all o u m attorneys. I submit that tegitxdtw of th&
atrag& and wwhoem, they all itog
3
tW at lwt one canm~n,
umiktlyying
chmcta @it; p&m, They all lo&
die law+they dl w h d had, and thy
a11 played hwd. That is a b w n we
slroqid not forget, we amt fqp and
we must not &r@. For if we We loser

zeal fDrtRe law, if we merely go t b u g h
the motions, if we lose our '%mrt"SO €b
s e a fhen the citizens of Twas have
l
w a d the po1'1cesfate wfll smllour us

~thoutmmuchasabnrpor~be1ch.
&wy day, fhroughout Tex* #nd else
where, eauntl.&psXDLA memhea fight
the saod fight: fo&g indi$eslb BpOn
&we who would consume the bilI of
Wts. I s d u e yau and I p&%e to try
to make yam jt& e&%. To this end,
duriwg my tenurn, the cfn!ngosthqt haye
been in the "WwilI continue, wlth
h e tunitq~and && adjwtmentzj, Bur
lcgislativc program, spearheaded by
Keith Hampton and our newat officer,

HOTEL RESERVATION CARD

COURSE PRE-REGISTRATION FORM

In order to secure your hotel reserw8tionsat reduced group rates,
mail this card or call ~denfifyingyou wim ths CRiMlNAL DEFENSE
LAWYERS PROJECT. Cuf off date is July 30,1996.

CAPITAL MURDER DEFENSECOURSE

The San Luls Resort and Conference Center
5222 Saawail Blvd.
$110.00 single/doubie
Galveston, Texas 77551
(409) 744-1500
(800) 445-0900

July 25-26.1996
South Texas College of Law, Houston

Trial of a Capital Murder Case

Capital Murder Appeals and Habeas Corpus
August 22-23,1996
San Luis Hotel, Galveston

ii

and out on

I am &itending the CDLP SEMINAR which is being conducted
the CRIMINAL DEFENSE LAWYERS PROJECT.

PRE-REGISTRATION BENEFITS: Your registration must reach our
office by 12:OO noon Monday, July 22, 1996 (for full seminar or
{first part only) or by Monday, August 19,1996 (for the second part
!nly) in order to guarantee receipt of course material$ at the semi4$r.
..
E: All participants will receive the CDtP 1996 Capital Murder
part of the course materials.

Program objectivei'

I

The Capital Murder Defense Cou se is 3~ int$~sive four-day, two-part program @i;h 'takes' ydu
through several stages of capital eferrse&ial and
appellate work, including jupy ~ ~ l e c t i p i i ' a n d
habeas corpus. The course is d e s i g ~ 'tdo cover
Texas and Federal law, and hill address topics
e
included in the nine Texas ~ d h i s t r a t i v Judicial
Regions and the Harris cohnty capital murder
certification programs, which attorneys must successfully complete in order to he eligible for
appointment to capital cases (cf. Art. 26.052,
CCP.) Extensive course materials include articles
written especially for this program by the faculty,
and Steven C. Losch's 417-page 1996 Capital
M~crderManual.
On the morning of Saturday, July 27, a Capital
Murder Certification Exam will be offered at
the South Texas College of Law. The multiplechoice test will take between 1.5 and 2 hours, and
will be graded on-site.

Be sure to lncluda the aonropdale reglstrat@!!L!m
participant agree~to'~e~rescnt
indigents ilappointed to do so.

P

Address

\

\

- .~, , \
,. ,

CitylStateEip Code

'.,

'i

Telephone (

)

County

Bar Card No.

Current Occupatron

I am 0,am not O a member of the Texas Criminal Defense
Lawyers Association.
RETURN TO: Texas Criminal Defsnsa Lawyers Association
600 West 13th Sfreet
Austin. Texas 78701
(512) 478-2514

EDLA'S funds Game from seminats
and other sources wi% a budgat of
$450,&0. The 1996budget providedfor
$ZSl,000, d @ombin& with CDLPAs
nmiy 8300,MO program, m a for a
combined TCDLA budget of more than
$vsa000, 8ltitlrhe primary sollrce of @ur
opmting dolhs wmes fiam mixer
d~forUlet~~hdseerf~bi&
allows us to prod~eethe seminars and
other sedceq that are so important in
of the magazine, However, this month(June) is our annual giving t& membars what t h y need to
citizen ae~used.
rnmthg with installation of the 189607 officers and direc- mpme~tthe
Serving nrembers is not the most
h q o m t thing 'EDLA b - a is the
tors. It seems appropriate to cite a few facts comparing only
thing of real impoaanceW we d6,
TCDLA, now and ten yeas ago when this writer bagan as and that hils heen true since TCDLA's
feundiw. There are mwny seNices and
the exeelxtive director of TCDLA and the Criminal Defense mummodittions TSDLA d m for its
memY,ersthat e a w a broad speetmuco,
Lawyers Project.
gome afe not direcmly &a&
to ihe pracAs of 22 &y 1@6TCDLPr's mem- $75 for t b hest year. TMs ha# had the tice of law, such as our spansmed malhex&@wa9 1.724 m&s [dawn from good &feet of ineremhg first-yeat pwtics: lnsmwe program. Hcnvever,
kdoamsideis ftratmpy the basic member services fan in@ four
1,800 plus at the end of %rch this membem, k t t
categories, which are, nok rxasyea), &tillthis represents the highest of the new members dm't renew whea g&
level of men&&@ in Assmiatioh his- the m d year rolls amund. The sofu- sarily in orderofimportancnn
Contlnufng 1-1 eduatibn promy. In 1986 there v~ere.a ~ i m a t e l y tiou may be to have the new memb$fs
970 members, where the membership endorser eont;cct herfiim and point out prams prrtduced by CDLP and
TUX&. CDtP ~ r o d m
nine CLE prb
bad stayed kr gevefa'L years. D m hawe the advanof stayingWith w.
5 p k i n g of d m , in 1 s about he- p a n s annualXy offering training to
remained at $150 For over wn yeas bat TI 11993, for ffrst time members, ty percent of m u ' s tuuual mvenua ~~ BDI) and 750 lawpm aams the
regardlless of time of liwnsure, fhe carme fPam dues with mvenues of lass state. TCDLA produces font CLE proB F a r d o f ~ 1 o w e r e d t h e . d u w t o than ~ , 6 4 0 In
. 1995 o w one haif of m s mnu& offering CLE to about thlt

T

his month's colum is devoted tv bath the "state of
t-he Associatior" md some personal observ&ions
o v a the past ten yms. This column might moxe
logically appear in the nezt (July/August 1396) Eicr~,since
t k t will be the twenty-fifth anniversary sommmoratlve

Psychiatric Testimony
in Child Sexual Abuse
Cases in Texas

"D

octor, you're

familiar with

the
Child
Sexual Abuse Accommodation
Syndrome?" This quoted
question

is

asked

and

answered an untold number of
times in Texas courtrooms
each year. And it is asked of,
and answered by, many differ-

In this case, the question was asked of a
pediatrician in Tarrant County who perfarms sexual assault medical examinations
By Greg Westfall
on children through a local hospitai. But
the same question could have been asked
of a general practitioner, a nurse, a child psychologist, a police officer, even a
Child Protective Sixviczs worker - virtually anybody, so long as they axe
qualified by "knowledge, skill, experience, training, or education."' Needless
to say, if the defense attorney i s going to defend these cases, it is important to
know both the law and science that surrounds such expert testimony. This
article covers the law.
Part I. is a short history of how psychiatric testimony was seen and treated in
Texas under the common Iaw. Part 11, discusses how the evidence is treated
today under the Rnles of CI-iminalEvidence. Part III. contains two examples of
psychiat~ktestimony that could be expected in a child sexual abuse case, with a
question-by-questionanalysis of the admissibility of the testimony. Finally, Part
IV. discusses two forms of psychiatric tegtimony that are not yet accepted in
Texas law, and the possible advantages and problems of each.

ent people from many differ- I. A Shorf History of Psychiafric Testimony in the
Courlroom
ent walks of life. Some are
Psychiatric testimony has been used for decades in the criminal court system.
men, although most seem to
be women, some have gone to
years of higher education,
while others have only a high
school diploma. They all have
one thing in common, though.

If one of these people is up on
the witness stand and you hear
this question, that person is
about to render a psychiatric
opinion that in all likelihood
will be devastating to your
client.
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However, it has not been until very recently that we have seen this testimony
used as it is used today. Literally until the late 198O's, theuse of psychiatric testimony had been largely limited to sanity and competency questions? the occasional challenge to the vohmtariness of a confession on psychological ground^,^
and the issue of future dangerousness in capital cases!
Attempts to develop psychologicaI testimony in other areas generally met with
less success. For instance, Schulte it. Stat2 was an early case in which a defendant sought to introduce testimony that he should be given probation rather than
imprismiment3 The testimony elicited was psychological t ~ i m o n y .The
~ court
held that this type of testimony "invaded the province of the jury,'"explaining:
If such testimony is allowed, the State would he justified in Aing to put on an expert, perhaps a sociologist or penologist to pmve
tlrat it would be better for the defendant to serve time in a penal institution. The further testimony would no doubt be offered by both sides
on the relative values of probation compared to ~ontinement.~

As time went by, this "battle of the experts" sceiwia, would appear again
and again in the reviewing courts' justification for disallowing psychological
testimony.
Aniving Kwo years later, Hopkins v. Shtte9 held psychiatric testimony inadmissible for purposes of impeachment." More interesting than the holding of
Hopkills was the language wed to substantiate i t While certainly couched in
terms of psychiatric impeachment testimony, Judge Robert's words seemed to
betray a deep distmst of psychiatric testimony altogether:

(b

While we realize that the law cannot remain
static in a world of ever-increasing knowledge, we
do not feel that the benefits, if any, to be gained
from the admission of [psychiatric testimony] are
sufficient to offset the potential for abuse and other
disadvantages which such a rule would undoubtedly generate.
Our principal fear in this regard is that the
admission of psychiatric testimony will often cause
the trial to become not only a trial of the defendant,
but a trial of the witness. ... [In] our opinion, the
benefit to be gained from such testimony is not
great enough to offset the disadvantages ... .
The state of psychiatry is such that it is more an
ait than a science. There exists a great deal of
divergence of opinion among eminently qualified
and learned men of the profession. Also, being of
the nature that it is, psychiatric opinion is not only
[After]
often divergent, but is often inexact.
being subjected to several conflicting, equivocating
and highly technical psychiatric opinions, the jury
may actually be more confused than before. We
fail to pelceive the benefit to be gained from 'an
amateur's voyage on the fog-enshrouded sea of
psychiatry.'"

Reminding us tbat the prejudices driving Hapkins were not
dead yet, the court went on to say:
All of the aforementioned explanations may be
perfectly true. They may have been focused upon
by experts in their research. Some effort may even
have been made to quantify the existence, frequency, consistency or intensity of these factors. ...
None of this, however, converts the commonplace
into the extraordinary. Expert testimony is not justified by the expert's need to publish his work or
the prosecutor's need to preclude the jury from
making up its own mind. It is justified when it
enhances the jury's fact-finding process, instead of
abrogating it. It is justified when it enables the
jury to heighten its appreciation of the full import
of the e~idence.~'
All of the above cases were decided under the common law
ides of evidence and their presumption of inadmissibility?
Undoubtedly, the seminal "moderd' pre-rules case dealing
with the admissibility of expert testimony was the 1981 case
of Holloway v. State," which exemplifies the pre-~ulesattitude toward all expert testimony:
[Ilt is a geneid rule of evidence that opinion
testimony, like heatsay, is inadmissible because
it is not based upon personal knowledge of the
existence of facts capable of being proved by
direct evidence. ...
[Tlhe burden of establishing the admissib~lity
of the expeit's opinion rests on the party offering
such evidence; thus, whether the subject in issue is
one upon which the expert opinion would assist
the jmy and, if so, whether the proffered witness
possesses the requisite qualifications, ate prelimin a y questions for the trial court to decide and are
not a matter of "weight" only, to be determined by
the jury."

...

The rule enunciated in Hopkins, as well as the attitude
expressed in its reasoning, stayed relatively healthy for several years.
Hopkins is significant for another reason: it expressly did
away with the objection that testimony "invades the province
of the jury."12 Rather, the proper object~onnow would be that
the testimony will not "assist the trier of fact."" This, of
comse, is now true under the Rules of Criminal Evidence.'"
In Furris v. State," the state offered (and the court admitted) psychiatric testimony regarding a nine-year-old's inability to fantasize about deviant sex." The court reversed the
defendant's conviction, relying on the "well-settled rule ...
that the state may not bolster or support its own witnesses
unless they have been impeached on cross-e~amination."'~
This testimony was offered during the state's rebuttal.
However, the court observed that while the child complainants had been cmss-examined and had been somewhat
impeached, they were not impeached on the same subjecf
about which the expert testified. As the court stated, "The
bolstering testimony must be related to the impeachment to
be admis~ible."'~
Unlike Farris, Danrzington v. State" presented a situation
where the children were cross-examined and impeached.
The defendant in that case alluded to his step-daughte~s'
belated outcries and their mother's (his ex-wife's) delay in
repoaing the offenses as evidence that the mother had fabricated the allegations. Revenge was cited as the motive?' In
its rebuttal case, the state called a DHR caseworker who testified about, among other things, some reasons behind
belated outcry and "spousal denial." But again, the court
reversed the convictions. In this case, the court simply held
that the concepts explained by the "expert" (whose qualifications, by the way, were apparently not challenged) were
not so coniplicated that expert testimony was required.

Holloi~ayalso set out the "assist the jury" standard for
admissibility." This standard remains the same under the
The difference is that under
Rules of Criminal E~idence.2~
the Rules expert testimony is no longer presumed inadmissible. But at the time, Holloway exemplified a continuation of
the dim view tbat the common law took of expert testimony,
particularly psychiatric testimony.
At the time Holloway was being handed down, however,
there were social forces at work putting pressure on the
courts, indirectly and directly, to admit more psychiatric and
psychological evidence. Beginning in the late 1970s, our
society began to focus upon domestic violence and abuse as
major national problems?' Social walkers, advocates, police,
prosecutors and the media all began to work to bring the issue
to the national fatefront, to c a e for the victims and to successfully plosecute and punish the alleged perpetrato~s.~~
At
the same time, the psychiatric and medical communities
began in earnest to study the effects of abuse." As a result
of their work, we began to see the advent of "syndrome" evidence." And as these "syndromes" wele developed, they in
turn began to appear in courtrooms across the counhy in the
form of psychiatric testimony?'

@
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Syndrome evidence was first approved in Texas in 1988 in
Fielder I,. Sta~e.'~a late pre-rules case. Fielder considered
whether a psychologist conld give expert testimony regarding
the "battered spouse syndrome."33 The trial court had excluded the testimony on the grounds that the testimony would he
of no assistance to the trier of fact.% The court of criminal
appeals disagreed and reversed. This obviously indicated a
significant break from past treatment of psychological testimony by the courts of T e ~ a s ? ~

stand the evidence or determine a fact in issue and
whether it is otherwise admissible under general
rules of relevant admissibility. To the extent the
evidence is relevant to a matter or issue in the case,
our evidentiary rules now require the party opposing the proffered evidence not only demonstrate
the negative attributes of the evidence but also
show how these negative attributes substantially
outweieh the probative value of the e ~ i d e n c e ? ~

11. Expert Testimony Under The Rules of
Criminal Evidence

Thus, if an opinion will "assist the trier of fact" under Rule
702, the only real limits as to what expert opinions will he
admissible under the Rules are relevance under Rule 401, and
Adopted in 1986, the Rules of C h i n a 1 Evidence in many unfair prejudicial effect under Rule 403.
ways expanded the admissibility of evidence in criminal tl-iOne other limit was addressed by the Dlrcketr court and
als. Expert testimony, addressed in Article VII, was no most recently reaffirmed in Ymnt 11. State:" an expert may not
exception. The general rule for admissibility is Rule 702, directly testify that a particular witness is telling the t ~ u t h ? ~
which reads:
This was true before the Rules of Criminal Evidence were
adopted and has remained so thereafter." Youirt expanded this
If scientific, technical, or other specialized
rule to include the class of persons to which the witness
knowledge will assist the trier of fact to understand
belongs?' In the past, the complaint regarding this type of testhe evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,
timony was always that it constituted "improper b~lstering."'~
Duckett .'1 State 9 covered extensively the manner in which
experience, training, or education, may testify
"bolstering" was going to he treated under the Rules of
thereto in the form of an opinion or o t h e r w i ~ e . ~
Criminal E~idence.~'Ducketr divided such testimony into
The first Court of Criminal Appeals case addressing adniis- "direct" and "indirect" bolstering?' Direct bolstering was a
sibility under Rule 702 was the 1989 case of Pierce 17. Stale." direct opinion that the child was telling the truth?' Indirect
Pierce considered the admissibility of psycl~ologicalevidence bolstering, on the other hand, was testimony that, while not
questioning the validity of an eyewitness identification." rende~inga direct opinion that the child was telling the truth,
Drawing from the commentary of the Federal Rules of had the same effect, albeit indirectly, by shoring up the child's
testimony." As a general matter, under the common law both
Evidence, the court set forth the test:
The threshold determination for admitting
direct and indirect bolstering were forbidden as invading the
province of the jury." This changed with D~rckett.
expert testimony i s whether the "specialized
knowledge will assist the trier of fact to understand
In Duckett, the court observed that an expert's testimony
the evidence or to determine a fact in issue ... ." ...
regarding the Child Sexual Abuse Accommodation Syndrome
"There is no Inore certain test for determining
and how the complainant's behavior fit into its parameters
"indirectly" bolstered the child's ~redihility?~Applying the
when experts may be used than the commonsense
new Rules, however, Dlrckett held that while direct holstering
inquiry whether the untrained layman would he
would still be disallowed, such "indirect" bolstering was no
qualified to determine intelligently and to the best
~~
bolstering, the court reasoned,
longer p r o ~ c r i b e d .Indirect
possible degree the particular issue without
enlightenment from those having a specialized
merely "embraces" an ultimate fact, it does not decide the fact
for the jury as does direct holstering."
understanding of the subject involved in the disHowever, although the Duckett court threw out several long
pute." When opinions are excluded, it is because
they are unhelpful and therefore supelfluous and a
standing pre-rules principles (e.g., the presumption of inadmissibility), it reaffirmed another "well settled role" that
waste of time?9
existed before the Rules of Criminal Evidence were adopted:
The court held that expert testimony on eyewitness identifi- that "the prosecution may not bolster or support its own witcation simply did not assist the trier of fact and therefore it was nesses unless they have been impeached on cross-examinanot an abuse of discretion for the trial c o u ~to
t exclude it."
t i ~ n . " ' ~Thus, while expert testimony that has the effect of
A year later, the Court of Criminal Appeals issued two semi- bolstering the complainant could come into evidence for purnal cases interpreting the Rules of Criminal Evidence: poses of rehabilitation, it would not be admitted as substanMontgomery 11. State," and Duckett 1,. State!'
Both of these tive evidence. Because the child in Duckett was impeached,
cases recognized that with the advent of the Rules, the presump- however, and because the expert's testimony went to the
tive inadmissibility of evidence had been reversed. Dackett, exact issue upon which the child was impeached, such indiwhich specifically addressed psychiatric expert testimony, rect bolstering was adn~issihle?~
The mandate that such evidence can only come in after the
expanded upon the observations in Pierce while at the same
complainant is impeached was abandoned, however, in 1993 in
time incorporating the new ~ u l of
e presumptive admissibility:
C o h I?.S t ~ t e .The
~ c o u ~ therein
t
disapproved the portion of
The test [for admissibility of expert testimony]
Dlrckett which relied on the above stated "well settled rule" and
is whether the expert's testirnony, if believed, will
held that expert testimony which "indirectly bolsters" the crediassist the untrained layman trier of fact to underJ
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only one rendered when the child demonstrates only
hehaviors that are non-specific to sexual ahuse?' Moving
rightward, the expert may testify that the child's behavior
i s "consistent with having been sexually abused."
Scientifically, this opinion would be correctly rendesed
when the child demonstrates behaviors, such as sexually
acting out, which are specific to sexually abused chilEven more specific would he testimony that in the
expert's opinion,"the complainant was sexually ahused."
A final type of opinion would be that the complainant is
telling the truth or the class to which the complainant
belongs is generally truthful.
The following two examples demonshate psychiatric testimony such as may be seen in a child sexual abuse case. You
can expect to hear such testimony from anyone who is familiar with the professional literature of the field aud not necessarily a psychiatrist. Pediatricians and Child Protective
Services caseworkers are usually more than happy to render
"opinions" such as those demonstrated below. It is incumbent
upon the defense lawyer, therefore, to be familiar with the Iiterature as well, as well as have a good feel for when the
"expert" crosses the line, as many are wont to do.79 Each of
the examples below will he analyzed in accordance with the
cuwent caselaw to determine if and when this expert crosses
the line. For purposes of these examples, assume the complainant is a five year-old girl who has not been impeached
and other requirements for admissibility have been met (e.g.,
televance and qualifications).

Example 1
1. Prosecutor: What types of behaviors is a child who
has been sexually abused likely to show?

Expea: A hxoad range of behavio~s,or no hehaviols at all.
Some twenty percent of abused children actually demonstrate no observable behavioral reactions. Of those who
do, some non-specificreactions to abuse may include anxiety, re~ession,sleep disturbance, depression, nightmares,
and enuresis. More specific reactions may include sexually acting out, age-inappropriate knowledge of sexual acts
or anatomy, sexualization of play and behavior in young
children, the appearance of genitalia in young children's
drawings and sexually explicit play with anatomically
detailed dolls.
2. Prosecutor: What behaviors did you see in the complainant?
Expert: Upon my examination of the complainant, I
noticed that she was quite anxious. She could not sit still.
I also noticed that she was aloof - she d
id not readily
engage in conversation with me, even when her mother
was present. I also noticed that she clung very close to
her mother. I tried repeatedly to call her to me, hut she
would just look at me briefly, then turn around and hury
her face in her mother's chest. I attempted to address
with her the subject of the alleged abuse, but she refused
to talk about it, thereby demonstrating avoidance of the
subject. At one point, she cried.
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Prosecutor: Doctor, what do these hehaviors mean to
you in your profession?

3.

Expert: In light of my experience and the accepted literature, these behaviors are consistent with some traumatic
event occurring in the child's life.
4. Prosecutor: Could that traumatic event be sexual
abuse?
Expert: Yes.

5. Prosecuto~Have you formed an opinion regarding
whether the complainant was sexually ahused?
4 e r t : Y e s . In my opinion, the complainant was sexually ahused.
Prosecutor's question number one and the answer thereto
are admissible as substantive evidence in the state's case in
chief on guilt inno~ence?~
This is a question calling for "general background information'' and such information is provided by the expert in this case. This type of exchange was
expressly approved in Duckeft?' The prosecutor's second
question and answer thereto are also permissible. In this
exchange, the expert "applies the abstract elements" of his
syndmme evidence to the complainant - compares the complainant's hehavior to that of the class of abused children who
have been studied. This testimony was likewise sanctioned in
Duckett and other cases."
In his third question, the prosecutor asks the expert to
draw a conclusion based upon the behavior of the complainant. The answer given by the expert is that the child's
hehavior is consistent with a traumatic event. Given the
expert's previous answer, which described hehaviols in the
complainant that were non-specific of abuse, this is the only
opinion that he could make and stay within the confines of
This opinion is admissible and was sancRule 7 0 5 ( ~ ) ? ~
tioued by the Court of Criminal Appeals in Cohn 11. State?'
The court in Cohn held that it was permissible for the
expert to testify that the complainant's non-specific anxiety
hehavior was consistent with having been sexually
abused.= Therefore, question number four and its response
are proper. Relying upon the accepted psychological literature, however, the court determined that such non-specific
anxiety behaviors can only he circumstantial evidence of
Observations of this type of hehavior cannot form
the basis for the opinion that the complainant necessarily
was abused. Thus, the expert here crosses the line between
questions four and five?'

Example 2

0

1. Prosecutor: What types of behaviols is a child who
has been sexually abused likely to show?
Expert: A broad range of behaviors, or no behaviors
at dl. Some twenty percent of abused children actually demonsuate no observable behavioral reactions.
Of those who do, some non-specific reactions to

close to a direct opinion on the truthfulness of the class of
persons to which the complainant belongs and hence will
not "assist the trier of fact."% The answer to number six is
a clear violatiou of this rule?' The answer to number
seven, of course, is inadmissible as a direct opinion on the
t~uthfulnessof the ~omplainant.'~

abuse may include anxiety, regression, sleep disturbance, depression, nightmares, and enuresis. More
specific reactions may include sexually acting out,
age-inappropriate knowledge of sexual acts or anatomy, sexualization of play and behavior in young children, the appearance of genitalia in youug children's
drawings and sexually explicit play with anatomically
detailed dolls.
2. Pfosecuto~:What behaviors did you see in the complainant?

Expert: In watching the child play, I noticed a pattem of
sexual advances by her towa~dmany of her playmates.
When she did nut know she was being watched, she
would constantly grab and fondle the crotches of the
young boys aud sometimes do the same to the young
girls in the g~oup. This behavior ceased when an adult
was in the room. In d~awingexercises, her pictures
almost invariably contained enlarged genitalia, always
male. She demonstrated sexualized play with the dolls.

3. Prosecutor: Doctor, what do these behaviors mean
to you in your profession?
Expelt: These behaviors am strongly indicative of sexual
abuse.
4. Prosecutor: Doctor, have you formed any opinions in
regard to this case?
Expert: Yes. In my opinion, this child has been sexually
abused.

5. Prosecutor: Doctor, have you ever seen a false complaint of sexual abuse?
Expert: Yes, they are rare, but I have seeu them.

6. Prosecutol: Why are they rare?
Expert: Because the vast majority of complaints of sexual abuse in children, in my experience, ale true.
7. Prosecutor: How about this one?

Expert: This child is telling the truth.
Questions one through three and the answers the~etoare
admissible for the same reasons stated in regard to Example
One. In question four, the expert lendas the diiect opinion
that the child has heeu sexually abused. While this was an
inadmissible opinion under Example One's set of facts, it may
not be so here. While this opinion is not expessly sanctioned
in any case, Cokn State8 appears implicitly to allow such
an opinion where there are behaviors that are specific, as
opposed to non-specific, to a b u ~ e . ~
Question number five is objectionable under Rule 401 as
is the answer thereto -they are simply irrelevant. In addition, the auswer probably violates Rule 702 - it is very
JJ.

IV. Other Possible Uses of Psychiatric
Testimony in Sexual Abuse Cases
Two other possible uses for psychiatric testimony in sexual
abuse cases involve expert testimony to prove that defendant
is or is not a perpetrator, othenvise known as "profile" evidence, and expert testimony for purposes of impeachment.
These will he explained in this section.

Ps chiatric Testimony To Prove that
De endunt Is or Is Not a Perpetrator

'f

From time to time, psyehiatric testimony has been offervd
in a Texas couttroom to prove either that the Defendant is or
is not a ped~phile?~This type of testimony differs from all
those discussed above in that the focus is not on the couplainant, but on the defendant. While psychiatric testimony
focusing on the defendant is certainly not unheard of in Texas
law," it has generally not met with much success in the area
of child sexual abuse. In the vernacular of sexual abuse cases,
testimony focusing on the defendant usually is "'profile" evidence. The question of its admissibility has generally been
different depending upou whether it is offered by the state (to
prove that the defendant matches the "profile") or by the
defendant himself (to piove that he does not).
While the courts have, in almost all cases, held such evidence inadmissible regardless of who offered it?' their reasoning has been anything hut consistent. For instance, in the
1982 case of Dean v. State,96 the trial court's refusal to
admit a defense-offered psychiatrist's opinion regalding
defendant's inclination to engage in deviate sexual behavior
was upheld with the court merely citing to cases holding that
an expert may not render an opinion pertaining to defendant's intent at the time of the offense?' Handed down
exactly one day before Dean, however, was Slayton v.
Srafe,9' which leached the opposite result. In Slayton, an
indecency with a child case, the trial court admitted stateoffered psychiatric opinion testimony that the defendant was
"a type of pelson who might expose himself to a
The court's reasoning, in its entirety, reads, "It is not error
for a psychiatrist to expless his expert opinion that an
accused is capable of forming an intent to perform the act
with which he is c h a ~ ~ e d . " ~ ~ ~
The next year, Williums v. State*" presented a different
approach. In this indecency case, the defense sought admission of psychiatric opiuion testimony, based upon testing and
interviewing, that defendant lacked any of the character disord e ~ almost
s
always found in child molesters and that the statistical probability for someone like defendant to molest a
child was extremely low."" Defendant's theory of admissibility was that the testimony was "direct evidence of [defendant's] character tlaits."ln3 In holding that exclusioli was
plopel, the cou~tme~elycited the loug-standing common law
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rule that, unless the state opened the door or the trait was
The court of appeals, however, held that Rule 405(a) was
material to the offense, character traits may not be proven not a valid basis for excluding the proffered testimony
through personal opinion or specific acts.'"' The court held because this was not "character evidence:"
Appellant did not propose to ask [the expert] if,
that the psychiatrist's opinion, even though it was based upon
in his opinion, appellant was disposed to commit
scientific testing and research, was still just a personal opinthe alleged offenses. Instead, the proffered testiion regarding the defendant's character. The court also held
this evidence to be excludable as an opinion pertaining to
mony would have compared appellant's psychological
profile with that of the typical sexual abuser
defendant's state of mind at the time of the o f f e n ~ e . " ~
as
described
by [the expert]. We do not believe
Brewington v. S ~ a t e , 'decided
~
i n 1991, presented the oppothat
it
was
necessary
for [the expert to] know or be
site scenario. In this case, the state presented, and the trial
familiar
with
appellant
before the offenses were
court allowed, an expelt psychiatric opinion that the defencommitted in order for him to be qualified to give
dant was a "fixated ped~~hile."'~'The Court of Criminal
this testimony.122
Appeals observed in this case that the state sought intmduction of this evidence solely to prove defendant's propensity to
The court, rather, compared the testimony in this case to
molest children and that he acted in conformity therewith
when he committed the offense.108 Such testimony, the court that admitted and approved in Duckett and basically agreed
observed, was forbidden both at common law and under the with the appellant that they were pretty much the same. The
new Rules of Criminal Evidence (which wwe not yet effec- court of appeals therefore held that the trial court abused its
discretion by disallowing the opinion on Rule 405(a) grounds.
tive when this case had been tried).Im
Unfortunately, the adoption of the Rules has done little to The error, however, was
The Court of Criminal Appeals had an opportunity the folclear up the law surrounding profile evidence. Dorsetf v.
State,"' which presented the identical situation found in lowing year to clear up the law surrounding profile evidence
Willianu, was the first case decided in reliance upon the in Williams v. Stale.1z4However, of the things that Williams
Rules. The trial court had excluded defendant's offered pro- may have done, clearing up the law as it relates to profile evifile evidence based on ~ i l l i a m s . " ~The appellate court dence was not one of tkem.
Williams was actually a misdemeanor telephone harassment
affirmed, but not in reliance upon Willianu. In fact, the
court expressly questioned the continued viability of case.'" However, the defense retained a clinical psycholoWilliams in light of the Rules of Criminal Evidence."' gist, who interviewed the defendant and administered a batHowever, without giving so much as a hint as to its reason- tery of tests, including the MMPI, Rorschach, Shipley's Scale
ing, the court merely stated that it could not find an abuse of (IQ test), Mooney Problem Checklist, Firo-B, and others.Iz6
discretion that would require r e v e r ~ a l . " ~Perrynynmn v. At trial, the expert was called upon to testify. The state
State'" presented another instance whe~einthe state did the objected and the trial court excluded the testimony. In a bill,
profiling and sought to offer the testimony. In this case, the expert testified regarding the general profile of a person
however, the trial court allowed testimony from a police who makes harassing telephone calls as well as the personaliofficer who was trained "in the development and use of psy- ty of defendant, knowledge about which he gained th~wugh
chological profiles of suspects" that the defendant was a the extensive psychological testing.
As to the general profile of a telephone harasser, the expert
"power reassurance rapist."lt5 The court of appeals disagreed, holding that the testimony was not of a type that testified that the pelson is likely to: (1) have conflicts about
would assist the trier of fact as required under Role 702 and, aggression; (2) be typically passive in the face of open conlargely as a result, the probative value of the testimony was flict; (3) have conflicts about his own sexuality; (4) be a basisubstantially outweighed by the danger of unfair prejudice cally hostile person with a history of impaired relationships
with other people; and (5) compulsively make harassing
under Rule 403.II6 Finding harm, the court reversed."'
Marking a significant shift from precedent, the 1993 case phone calls - not just one.'" Through his testing of defenof Nolte v. State"' held that a trial court abused its discretion dant, the expert was able to discem that: (1) he is an overby disallowing the defendant's expert to render an opinion achiever; (2) he is very rule bound - concerned about doing
based on profiling. Nolfe presented another WiNiams-type things the right way; (3) be is extremely concerned about
situation: the defense sought to present testimony from an how he looks to other people and the kind of impression he
psychiatrist that defendant did not fit the profile of a makes; (4) he is extremely moralistic; and (5) if anything, he
pedophile.li9 This opinion was based on a three-hour inter- is "too uptight."'" The expert was then asked whether any of
view, evaluation of MMPI test scores, and a review of defen- these characteristics are consistent with the type of person
dant's military records. The trial court held that the testimo- who typically makes harassing phone calls, to which the
ny was, as least in part, admissible under the Rules. expert rendered an opinion that a person with a personality
Specifically, the trial court allowed the expert to testify about like defendant's was "almost the opposite" of the kind of perthe psychological profile of abusers in general, but ruled that son who would do so.129The state was successful in keeping
the expert could not state his opinion that the defendant did this testimony out of evidence. The court of appeals
not fit that p r ~ f i l e . ' The
~ trial court based its reasoning on affirmed, as did the Court of Criminal Appeals. The court
the requirement of Rule 405(a), that, before a witness can based its reasoning on two basic grounds: (1) that the expert
render an opinion regarding the character of the accused, the did not apply his profile to the facts of the case; and (2) that
witness must have been familiar with his character before the the testimony did not "assist the trier of fact" as required by
Rule 702.Im
day of the ~ffense.'~'
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As to the f m t g~ound,the court reasoned as follows:
In the instant case, we note that the proffered
tesfimony provided by [the expert] was potentially
helpful under Rule 702, pu~suantto Ducketr. Such
testimony, concerning the psychological profile of
an offender who makes harassing telephone calls
of a sexual nature, might assist the jury in determining afact in issue, i.e., whether appellant made
the telephone calls ... . However, to be helpful,
such testimony must be applied, or counected to
the facts of the individual case.
In the instant
case ... [the expert] did not connect his generic t a timony concerniug the psychological profile of
such an offender to the facts of the case.'"

...

The court then compared this evidence to that which the
defense sought to admit in Pierce v. Stafe" regarding eyewitness identification and, noting that the failure of the
defense to apply the abstract testimony to the facts in thal
case, held the evidence to be inadmissible in this case for the
same reason.'33
Along the way, the court found that this "connecting
up" is required by Duckett v. Stare1" and Cohn 11. Stare'"
before psyehiatric testimony becomes a d m i s ~ i b l e . ' ~In~
both Ducken and Cohn, the abstract testimony regarding
behaviors observed in molested children was applied to
the facts."' In Duckeft, the expert himself applied them.
In Cohn, the application was done through the expert and
other witnesses. However, neither Drrckett nor Coltn
addresses this step as a requirement. In fact, Duckeft,
after holding that general background testimony rega~diug
the Child Sexual Abuse Accommodation Syndrome was
cleaily helpful to the jury, states that the application of
that theory to the facts of the case "p~esentsa closer question" in regard to adrnis~ibility.'~~
Hence, rather than the
latter being a requirement for the admissibil~tyof the former, it is clear that the former was analyzed independently
by the court.139 Cohn, likewise, does not refer to this
'konnecting up" as a requirement for admissibility, even
though it happened in that case.l4'
In citing Pierce, the coult expressly relied upon the portion of that opinion dealing with expert testimony on the
unreliability of eyewitness identifi~ation.'~'In Pierce,
however, the c o u t held that the testimony was properly
excluded, fust and foremost, because it was not helpful to
the trier of fact under Rule 702, and, almost as an aside,
because it was not counected to the facts of the case.'"
This fact only further supported the conclusion that the
proffered testimony did not "assist the trier of fact." The
Pierce court's basis for excluding the testimony was that
problems with eyewitness identification and memory are
not beyond the knowledge of lay juror^."^
The author believes that Willims can really only be logically explained as a relevance case. Clearly, the general
profile of a person who would commit telephone harassment
is "information on a topic not of general kuowledge to the
average layperson," and thus "helpful" as that term has
heretofore been applied to Rule 702, if "it will assist €he
trier of fact to understand the evidence or to determine a fact
in issue."'" However, if, as was the case in Williams, the

expert's testimony is not tied to the facts of the case, then it
is irrelevant and, thus, unhelpful. Arguably, this breaks no
new conceptual ground - relevance has always been a
requirement, and there are other cases disallowing expert
testimony because it is not sufficiently tied to the facts of
the case.'4s In fact, Rule 702 can be read to have its own
built-in relevance requirement.'46 The rub is that Ducker1
and Cohn can fairly be read to allow an expert for the state
to testify generally about background informatiou concerning the behavior of abused children, without tying those
concepts to the facts of the case. Not so, in light of
Willian~s.Because Duckeft and Cohn were cited in Williams
for its main proposition, the author believes they are now
limited by it, and no longer may the state present an expert
to give "helpful background information"about the behavior
of victims of child sexual abuse without tying that information to the facts of the case.'"
On the other hand, it stands to reason that if profile evideuce is sufficiently "C0~ectedup," then there should not be
a Rule 702 problem. Nor, it follows, should there be a Rule
705(c) pmblem as regards the underlying facts. There may
still be a problem with the data aspect of Rule 705(c), however. Many in the psychiatric community believe that while
there are some pe~sonalitytraits that are eommou among a
majority of perpetrators, there is no inclusive "profile" of the
sexual offender."' But this does not mean that an expert's
testimony fails under Rule 702 -it means that it may be subject to attack under Rule 705(c). Thestate in Willims did not
attack the expert under Rule 705(c) -even though it appears
very likely that the expert did not have a sufficient factual
basis for his opinion. That is unfo~tunate. It would have been
a much mole sound basis for the court's decision than the tortured reasoning it came up with.
And another, more ominous question is not answered in
Williams: what about the state offering profile evidence? In
actuality, profiling would he more scientifically sound if
used by the state than by the defense, since profiling itself
was designed more as a tool for inclusion rather than exclusion. If the state sufficiently ties general testimony about a
profile to the facts of the case, should it be allowed to sponsor at1 opinion that the defendant fits the profile of a "sexual
pledator," for instance? The automatic response from the
defense attorney is a mortified "No!" citing Rule 404(a).
But if 404(a) is effective at keeping the state from putting on
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this evidence, should Rule 405(a) not also be effective,
thereby requiring the expert to have known the defendant
before the date of the offense before he can render his opinion? Can the two Rules operate independently vis-a-vis the
same type of evidence? And if profile evidence is not character evidence at all, then what stops the state from offering
such evidence, subject to the other requirements of expert
testimony, in its case in chief? Williams did not even
address the concept of profile evidence as character evidence, even though this was the ground upon which the state
preSe~ederror.'49

Psychiatric Testimony To Impeach a Witness
Hopkins v. State'" squarely held that psychiat~ictestimony may not be used for impeach~nent.'s' The stated reasoning for this holding was basically that the benefit to be
gained fiom psychiatric testimony could not overcome its
disadvantages in terms of cost, confusion, and consumption of time.''* However, as stated earlier in the first section, this reasoning reflects a dim view of psychiatric testimony that really is obsolete. In fact, the Court of Criminal
Appeals has questioned the continued validity of Hopkins
in light of the breadth of Rule 702.lS3 Logically, there
seems to be no reason why a party should not be allowed to
present psychological evidence as impeachment, to the
extent and within the confines of other proper psychiatric
testimony: stating the general behaviors of abused children
Another
and how the camplainant's behavior
potentially fertile area for impeachment through psychological expert testimony involves the suggestibility of
interviewing techniques for creating or reinforcing false or
mistaken allegations.'"

Conclusion
The sexual abuse of children is aproblem that bas captured
the national attention. Each time the legislature gets together, penalties increase as evidentiary and due process protections subside. Peisons accused or convicted of sex crimes
are literally seen by society as "auimals." They are already
registered and tracked - the local newspaper tells the public
where they reside. The public is demanding life without
t
some politicians are promising a
parole for f i ~ s offenses;
national tracking system. There is not another part of the law
mole ripe for abuse.
Psychiatric testimony on child sexual abuse is here to stay.
Through "synd~ume"evidence, psychiatry has taken on a
diagnostic and investigative function that courts more and
more a1.e willing to accept. The use of it will expand. Our
job, as always, is to temper the abuses.
1. TEX. RULWCRM.E m . Rule 702.
2. See, e.g., Bush 11. State, 372 SS.W.2d693 (Tex. Cr.App
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12. Id. at 220.
13. Id. at 218.
14. TEX.RULES CRIM.EVID*
Rule 702; 704.
15. 643 S.W.2d 694 (Tex. Cr. App. 1982).
16. Id. at 696-97.
17. Id. at 697.
18. Id.
19. 740 S.W.2d 899 (Tex. App. - El Paso 1987, pet. ref'd).
20. Id. at 901.
21. Id. at 902.
22. See Holloway 11. State, 613 S.W.2d 497, 500 (Tex. Cr.
App. 1981).
23. 613 S.W.7.d 497 (Tex. Cr. App. 1981),
24. Id., 613 S.W.2d at 500-01.
25. Id. at SOl("The piactical test for receiving [an expert]
opiniou is: On the subject in issue can tbe jury receive
any appreciable aid from the person offe~td?").
26. See TEX. RULE5 C m . E m . Rule 702; Duchtf 1,. Stafe,
797 S.W.2d 906, 911, 919 (Tex. Cr. App. 1990); Pierce
11. State, 777 S.W.2d 399,414 (Tex. Cr. App. 1989).
HUMANE ASSOCIATION, HIGHLIGHTS
27. See, e.g., AMBRICAN
OF O m c m CHILDNEGLECT AND ABUSER E P Q R T 1985
~G
(1987); D. RUSSELL, SEXUAL EXPLOITATION: RAPE, CHILD
SEXUAL &USE AND WOXKPLACU
HARRASSMBNT
(1984);
Kilpatrick, Saunders, Veronen, Best & Von, Crinzinal
Victimization: Lifm'nie Prevalence, R e p o h g to Police
and Psychological Inrpact, 33 CRIME & DBLINQ.479
(1987).
28. R. GARDNER,
SEX ADUSEHYSTERIA, S m WITCH TRIALS
REVISITOD(1991).
29. See Myers, et al., Errperf Testimony in Child Se.uia1
Abuse Litigation, 86 NEB. L. Rev. 1, 52-62 (1989)[hereinafter "Myers"].
30. "Syndrome" is defined as "a group of symptoms that collectively characterize a disease or disorder." T HE
AMERICAN HERITAGE DICTIONARY(1983).
31. Just some of the syndromes that have woven their way
into the courtroom include: the "battered child syn-
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drome," which is designed to prove that injuries to a child
were the result of physical abuse and not accident; see
Myers, supra note 29 at 67; the "Child Sexual Abuse
Accommodation Syndrome," which is designed to
explain the post-abuse behaviors of sexually abused children; see Summit, The Child Sexual Abuse
Accommodation Synd~orne,7 CHILD ABUSE & NEGLECT
177 (1983); Duckeft 11. State, 797 S.W.2d 906 (Tex. Cr.
App. 1990); the "damaged goods syndrome," which
explains post-abuse psychological effects of child sexual
abuse; see Gonzales 12. State, 831 S.W.2d 347, 353 (Tex.
App. -San Antonio 1992, pet. refd); the "rape tlauma
syndrome," which is intended to explain the post-assault
behaviors of a rape victim; see Key v. State, 765 S.W.2d
848 (Tex. App, -Dallas 1989, pet. ref d); the "battered
spouse syndrome," which, among other things, is
designed to explain why an abused spouse would remain
with her abuser; L. WALKER, THE BATTERED WOMAN
SYNDROME (1984); Fielder v. State, 756 S.W.2d 309
(Tex. Cr. App. 1988); the "holocaust survivors syndrome." which is designed to ex~lainhow the child of a
holocaust survivor will react to ce~tainstimuli: W e ~ ~ tv.e r
State, 71 1 S.W.2d 639 (Tex. Cr. App. 1986); and the
"parental alienation syndrome," which, among other
things, explains the existence and successful i~ncovering
of false allegations of child sexual abuse in custody disputes. R. G ARDNER, T HE P ARENTAL ALIENATION
SYNDROME (1992).
32. 756 S.W.2d 309 (Tex. Cr. App. 1988).
33. Id. at 315.16.
34. Id. at 321.
35. Two years before, the courl had consideled another "syndrome evidence" case, hut held that the evidence was
p~operlyexcluded because it was i~relevant.The proferred testimony, which sought to show that defendant
suffered fiom "holocaust survivors' syndlome" was not
tied sufficiently to defendant's self-defense claim to
make it relevant. IVe~rrcr11. State, 711 S.W.2d 639 (Tex.
Ct-. App. 1986).
36. TEX.RULFSCRM EVID.Rule 702.
37. 777 S.W.2d 399 (Tex. Cr. App. 1989).
38. Id. at 414.
39. Id. (quoting TBX. RULE.^ CRIM.EVID. Rule 702; FED.
RULES Evm. Rule 702 advisoiy committee's note)(citations omitted).
40. Id. at 415.
41. 810 S.W.2d 372 (Tex. Cr. App. 1991)(on rehearing).
42. 797 S.W.2d 906 (Tex. Cr. App. 1990).
43. Id. 797 S.W.2d at 914 (emphasis in original).
44. 872 S.W.2d 706 (Tex. Cr. App. 1993).
45. Yonnt, 872 S.W.2d at 709-11; Dsckett, 797 S.W.2d at
914-15; see also Cohn v. State, 849 S.W.2d 817, 818
(Tex. 0.App. 1993); Perkins 11. State, 902 S.W.2d 88,93
(Tex. App. - El Paso 1995, pet. ~ ed);
f James v. Tex.
Dept Of Human Svcs, 836 S.W.2d 236, 243 (Tex. App.
- Texarkana 1992, no pet.); Murlin I,. State, 819 S.W.2d
552, 555 (Tex. App. - Sao Antonio 1991, no pet.);
Miller 17. State, 757 S.W.2d 880, 883 (Tex. App. Dallas 1988, pet. ref d); Kirk~mtrickv. State, 747 S.W.2d
833, 837-38 (Tex. App. - Dallas 1987, pet. ref'd);
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Garcia v. State, 712 S.W.2d 249, 252 (Tex. App. - El 76. Cohn, 849 S.W.2d at 818.
Paso 1986, pet. ref'd).
77. See Myers, swpm note 29 at 52-62 and sources cited
46. See, e.g., Garcia, 712 S.W.2d at 2.52.
therein.
47. Yount,872 S.W.2d at 711.
7R Spe
..id
48. See, e.g., Duckeft, 797 S.W.2d at 915. The "bolstering" 79. The following testimony by a pediatrician transpired in
objection may no longer have any effect. Cohn, 849
1995 in a Tarrant County courtroom during her direct
S.W.2d at 819-20 & 821 (Campbell. J., concurring). The
examination by the state:
proper objection should probably be that such testimony
violates Rule 702 because if is of no assistance to the t~ier
Q. Okay. Doctor, in your pmfessional experience, is
of fact.
it common to have physical findings of sexual
49. 797 S.W.2d 906 (Tex. Cr. App. 1990).
abuse?
50. See id. at 915-19.
51. Id. at 919-20.
A. No, that's -that's the confusing part. Only
52. Id. at 915.
about 15 to 25 percent of the children have any
53. Id. at 915-16.
kind of physical findings at all.
54. Id. at 915 n. 13; KirkpatrVick,747 S.W.2d at 836.
55. Id. at 920.
Q. And, Doctor, in your opiuion of the other percent56. Duckett, 797 S.W.2d at 915.
age of cases, wbich are the vast majority, does
57. Id. at 914.
that mean that they didn't occur? That the child
58. Id. at 918 (citations omitted).
was not sexually abused?
59. Id. at 919-20.
60, 849 S.W.2d 817 (Tex. Cr. App. 1993).
A. No, they don't. Children are remarkably credible
61. Id.at 818-19.
and direet and honest.
62. But see Williams v. State, 895 S.W.2d 363 (Tex. Cr. App. 80. Cdrn, 849 S.W.2d at 818-19.
1994)(holding that general testimony must be applied to 81. Ducketf, 797 S.W.2d at 908-09; see also, Cohn, 849
the facts of the case to be "helpful" under Rule 702).
S.W.2d at 817-18. But note that after Williams v. State,
63. Duckeft, 797 S.W.2d at 920; Wylie v. State, 908 S.W.2d
895 S.W.2d 363 (Tex. Cr. App. 1994), it is doubtful that
307,309 (Tex. App. - San Antonio 1995, pet. ref'd).
the state could present only this testimony, without tying
64. Cohn, 849 S.W.2d at 818-19.
it down to the facts of the case, presumably through the
65. 895 S.W.2d 363 Vex, Cr. App. 1994).
expert. See id. at 366.
66. Id. at 366.
82. Duckett, 797 S.W.2d at 908-09; see also, Cohn, 849
67. Id.
S.W.2d at 817-18; Gonzales v. State, 831 S.W.2d 347,
68. Both Williams and profile evidence are given extensive
352-54 (Tex. App. -1992, pet. rePd); Vasqrrez v. State,
treatment in Part IV., iufia.
819 S.W.2d 932,935 (Tex. App. -Corpus Christi 1991,
69. Duckeft, 797 S.W.2d at 913 (psychiatric testimony
no pet.).
regarding the behavior of a complainant as cmnpared to 83. See Cohn, 849 S.W.2d at 819 (citing Myers, supra note
that of the population of abused children is relevant in a
29 at 60-61).
sexual abuse case); see also Cox 11. Stafe, 843 S.W.2d 84. Id.
750,754 (Tex. App. -El Paso 1992, pet. ref'd)(testimo- 85. Id.; see also Zinger v. State, 899 S.W.2d 423, 432 (Tex.
ny regarding "battered spouse syndrome" rendered irreleApp.-Austin 1995, pet. granted).
vant where defendant, who was sponsor of the evidence, 86. Id.
did not fit within its parameters); Vasquez,~.Stafe, 819 87. This line, of course, should be crossed outside of the
S.W.2d 932,935 (Tex. App. - Corpus Christi 1991, no
presence of the jury in a Rule 705(b) hewing. Use the litpet.)(% a child abuse case such as this one, where the
erature and Rule 705(c) to curtail the expert's opinions to
child waited some five years to report the alleged assault,
the extent possible.
the credibility of the child i s a fact directly at issue. 88. 849 S.W.2d 817 (Tex. Cr. App. 1993).
Therefore, [the expert's] testimony regarding symptoms 89. Cohrt, 849 S.W.2d at 819; see also Decker 11. State, 894
of child abuse victims in general, including the frequent
S.W.2d 475, 478-79 (Tex. App. -Austin 1995, pet.
existence of the delayed outcry, tends to make the exisref d). The expert in Colm testified only that the comtence of a fact of consequence to the determination of the
plainant exhibited behaviors non-specific to sexual abuse.
action more pwbable: that is, that the victim is telling the
In summing up, the courI observed that "Dr. Roy did not
truth.")(citations omitted).
testify directly that the children were sexually abused or
70. Duckett, 797 S.W.2d at 914.
that they were telling the huth. His testimony therefore
71. Williams, 895 S.W.2d at 366; but see, cases cited inpa
did not approach the level of 'replacing' the jury ... ."
note 145.
Cohn, 849 S.W.2d at 818. At fust blush, it appears that
72. Yount, 872 S.W.2d at 709-11.
the court equates a direct opinion that the children have
73. Duckett. 797 S.W.2d at 913.14; Cohn, 849 S.W.2d at
been sexually abused with a duect opinion on the truth819.
fulness of the children. This conflicts, however, with the
74. Id. at 914.
later analysis in the case which stmngly implies that such
75. Duckeft, 797 S.W.2d at 910,911-16.
an opinion will be admissible in a "specific behavior"

...
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case. Id. at 819. While an argument could he made that
the two statements sf~ouldbe treated equally, the opposite
argument is probably more persumhe themtically. Tb
say that the child had been abused means the child is
telling the tmth ahout her abuse. To say that the childis
telling the truth means that the child is telling the truth
about her abuse and that the defendant is the perpetrator.
Theoretically, the two statements really are different.
The defense argument regarding this opinion should be
couched not under Rule 702, but rather in terms of Rule
403. See id.
90. See Younr, 872 S.W.2d at 711 and cases cited therein.
91. Id.
92. Id. at 712.
93. Cases where psychiatric testimony was offered by state
to prove that defendant is a perpetratw Brewingfon v.
State, 802 S.W.2d 691 (Tex. Cr. App. 1991); Perryman
v. Smfe,798 S.W.2d 326 (Tex. App. -Dallas 1990, no
pet.); Slayton v. State, 633 S.W.2d 934 (Tex. App. Fort Worth 1982, no pet.); cases where psychiatric testimony was offered by defendalrt to pmve he is not:
Williams v. Stafe, 895 S.W.2d 363 (Tex. Cr. App.
1994); Nulte v. State, 854 S.W.2d 304 {Tex. App. Austia 1993, pet. ref'd); Cox v. State, 843 S.W.2d 758
(Tex. App. - El Pas6 1992, pet. ref'd); Dors@ffv.
State, 761 S.W.2d 432 (Tm.App. - Houston U4th
Dist.1 1988, pet. M d ) ; Allen v. Slate, 658 S.W.2d 642
(Tex. App. - Amarillo 1983, no pet.); Williams v.
State, 649 S.W.2d 693 (Tex. App. - Amarillo 1983,
no pet.).
94. The author presents for support the interesting career of
one James P. Grigson, MD, (dkla 'Doctor Death") a psychiatrist from the University of Texas Southwestern
Medical Schaol who specialized in rendering opinions in
capital eases regarding the future dangerousness of tbe
defendant
95. Eqaetly two cases have held "profi1e'~videnceto be
admissible: Ndte v. Sfaro, 854 S.W.2d 304 vex. App. Austin 1993, pet. rerd)(offersrd by the defense, error to
exclude); S k y m v. State, 633 S.W.2d 934 flex. App. Fort Worth 1482, no pet,)(offered by the state, not e m
to admit].
96. 6315 S.W.2d 8 (Tex. App. - Corpus Christi 1982, no
pet.).
97. id. at 9 (citing Jackson v. Stare, 548 S.W-2d 685, 692
{Tex. Cr. App. 1977): Winegsmer v. Stafe, 505 S.W.2d
3EioJ,
305 (Tex. Cr. App, 1974)).
98. 633 S.W.2d 934 flex. App. - Fort Worth 1982,no pet.).
99. id. at 936.
100, Id.
101. 649 S.W.2d 693 (Tex. App. - Amarillo 1983, na
pet.).
102. Id. at 694-95.
103. id. atG95.
104. Id.: This common law rule was eradicated by TEX.
RIJLB CRIM.EVID. Rule 404(a)(l).
105. Id. at 695-96.
106. 802 S.W.2d 691 (Tex. Cr. App. 1991).
107. Id. at 691-92.
108, Id. at 692.
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109. Id.
110. 761 S.W.2d 432 (Tex. App. - Houston [14th Dist.1
1988, pet. ref'd).
111. Id. at 433.
R u m C ~ M EVID.
.
Rule 404(a)(l).
112. See TEX.
113. Wifliams,761 S.W.2d at 433.
114. 798 S.W.2d 326 (Tex. App. -Dallas 1990, M pet.).
115. Id. at 328-29.
116. Id. at 330.
117. Id. at 331.
118. 854 S.W.2d 304 (Tex. App. - Austin 1993, pet.
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Id at 308-09.
Id.
Id. at 309.
Id. at 309-10.
Id. at 310-11. I f one reads between thelines of Nolfe, it
appears that if the trial court had mled the other way
(excluded all of the evidence), that would not have been
an abuse of discretion either. See id. at 310. The abuse
occurred because the trial court based its decision on
Rule 405(a) to the exclusion of all other possible bases.
See i<LThe trial court had determined that the evidence
was relevant, that it would assist the jury, and that its
probative value was no$ outweighed by unfair p~ejudice. The court of appeals simply defel~edto the trial
court's findings in this regard. The implication is clear
that if the trial court had excluded on one of these
grounds rather than Rule 405(a), there would have been
no abuse of discretion. Query whether expert opinion
focusing on the child receives the same offhand treatment? One senses a measure of ambivalence on the
part of the court iegardiug profile evidence.
895 S.W.2d 363 (Tex. Cr. App. 1994).
Id. at 364.
Id. at 368.
Id. at 367-69.
Id.
Id. at 369.
Id. at 366.
Id.
777 S.W.2d 399 (Tex. Cr. App. 1989).
Williams, 895 S.W.2d at 366 (citing Pierce, 777
S.W.2d at 415-16).
797 S.W.2d 906 (Tex. Cr. App. 1990).
849 S.W.2d 817 (Tex. Cr. App. 1993).
Williams, 895 S.W.2d at 365-66.
See Duckett, 797 S.W.2d at 908-09; Cohn, 849 S.W.2d
at 817-18.
Duckeft, 797 S.W.2d at 920.
See id.
Colm, 849 S.W.2d at 817-18.
Williams, 895 S.W.2d at 366 (citing Pierce, 777
S.W.2d at 415-16).
Pierce, 777 S.W.2d at 415.
Id. The Williams court continued:

"As we stated in Dackett, 'the use of expert testimony must
be limited to situations in which the expert's knowledge and experience on a relevant issue are beyond that
of an average jumr.' It is not sufficient tbat the expen
merely testify in a concluso~ymanner, as in the instant
case, that the defendant is not the type of person who
would make obscene, threatening telephone calls. The
substance of [the expe~t's]proffered kstimony in the
instant case, that appellant was basically a moral person, was not outside the knowledge and experience of
theaverage juror."
Williams, 895 S.W.2d at 366.
Needless to say, this reasoning can be assailed at several levels. First of all, the second and third sentences
VOICE VOLUME 25 NUMBER5 JUNE 96
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are anon sequitur. The expefi's opinions do not define
whether or not his knowledge and experience are
beyond that of the average juror. Neither the expert's
credentials nor the empirical foundatiou of his opinions
were questioned in the trial court. Id. at 369. Secondly,
it is sufficient under the Rules for the expert to give
conclusoty opinions. This is allowed in Rule 705(a),
and is the reason for Rules 705(b) and 705(c). The
problem with the third sentence is that the fact that
defendant is a "moral person" was not all to which the
expert testified.
B x . RULES CRM. E m . Rule 702; see also Duckett,
797 S.W.2d at 920.
See Duckett, 797 S.W.2d at 913 ("As abzsic premise,
the [psychiatric] evidence must be relevant to an issue
in the case."): Werner v. State, 711 S.W.2d 639, 64345 (Tex. Cr. App. 1986)(the "Holocaust syndrome"
theory not sufficiently tied to facts of case and defeiidant's actions to become admissible); Allen s. State,
658 S.W.2d 642, 645 (Tex. App. -Amarillo 1983,
no pet.)(expert did not tie abstract theory to facts of
the case, no abuse of discretion to disallow the evidence); but see Vasquez 11. State, 819 S.W.2d 932,
935 (Tex. App. -Corpus Christi 1991, no pet.)('% a
child abuse case such as this one, where the child
waited some five years to report the alleged assault,
the credibility of the child is a fact directly at issue.
Therefore, [the expert's] testimony regarding symptoms of child abuse victims in general, including the
frequent existence of the delayed outcry, tends to
make the existence of a fact of consequence to the
determination of the action more probable: tbat is,
that the victim is telling the truth.")(citations omitted); Lopez v. State, 815 S.W.2d 846,850 (Tex. App.
- Corpus Christi 1991, no pet.)(evidence 0.k. where
expert gave only background iofo~mationregarding
behavior of children who have been abused); Key v.
State, 765 S.W.2d 848, 850 (Tex. App. - Dallas
1989, pet. ref'd)(same).
Will the expert's howledge "assist the trier of fact to
understand the evidence or to determine a f k t in
issue[?T
111 reality, the infomation will he tied to the case anyway, as it is obviously more effective that way.
See, e.g., Myers, supra now 29 at 128-35; Nolte, 854
S.W.2d at 311,
Williams, 895 S.W.2d at 369 (Clinton, J., disseuting).
480 S.W.2d 212 (Tex. Cr. App. 1972).
Id. at 220.
Id. at 220-21.
Pierce, 777 S,W.Zd at 415 n.3: see also Dsrckett, 797
S.W.2d at 917 ("While we may envision the future
may require R defendant upon request to be given the
same opportunity to place expert opinion before the
jury, we reject the argument that such a practice will
necessarily lead to a counter-productive "battle of the
experts" any more than what is now properly allowed
under other contested conditioos.").
Be aware of the scientific limitations of this type of
testimony, however: about twenty percent of all

GYMECOL.
328, 330 (1987); Myers, supra note 29 at
abused children do not demonstrate behavioral reac34-47.52-62.
tions to the abuse and, depending on the study and
mode of assault, up to one hundred percent of c h i 155. See, e.g., J. Yuilles R. Hunter, R. Joffe & J. Zapamiuk,
Ittferviewing Children in Sexual Abuse Casm, in CHaD
dren who are assauIted experience no perceptible
V I ~ SCH~.D
,
WLTNESSE~
(G. Goodman &B. Bottoms,
medical trauma. See Corwin, Berliner, Goodwin &
THE CLINICAL
eds) 95-115 (1993); A HOORWITZ,
White, Child Sexual Abuse and Custody Disputes: No
D m r w 179-204 (1992); R. GARDNER,
nie PARENTAL.
Easy Answers, 2 J. INTERPERSONAL VIOLENCE 91, 94
ALIENATION SYNDROM~
(1992). This issue should be
(1987); Muram, Child Sesual Abuse Genital Tract
considered in every case where custody is an issue.
Findings in Prepubertnl Girls. 160 J. OBSTBT.
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Preservation of Error in
Challenges for Cause
During Voir Dire
By Randy Wilson

M

any times in I N EVERY CASE MAKE SURE THAT THE COURT REPORTER I S

TAKING THE ENTIRE VOlR DIRE, FROM THE STATE, FROM YOU

reading opin- AND THE ANSWERS OF THE PROSPECTIVE JURORS!!!!!!

ions

of

the

appellate courts concerning

jury selection, we see situations where the appellate court
rules that the trial attorney
failed to preserve error, therefore any error has been waived
that may have occurred. I
have prepared this paper to
give a step by step procedure
to preserve error concerning
challenges for cause. I will be
dealing with three basic areas:
1. State's challenge for cause is
sustained by the trial court;
2. Defense's challenge for cause
is overruled by the trial court;
and,
3. Sua sponte challenges by the
trial court.
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STATE'S CHALLENGE FOR CAUSE SUSTAINED BY TRIAL COURT
When the State challenges a prospective juror for cause, the defense attorney must
object to the excusal of a prospectivejuror and state with specificity the exact reasons
that the juror meets or satisfies the qualifications of a juror. Specifically, he must
state that the juror is qualified based upon his answen to specific questions; that he 01she has been rehabilitated based upon the answers given by the prospective juror by
the hial attorney. He must go fu~ilierand state that the prospective juror is not biased
or prejudiced as a matter of law. Molina IS Stute, 754 S.W. 211d468.
The trial attorney must then specifically identify the juror. Green vs. State, 764
S.W. 2nd 242. This must he done by use of the juror's number, Greerr, supra;
and by name from the jury list Zirrt~errnm1,s. Stute, 860 S.W. 2nd 89. You may
include any nonverbal body language of the prospective juror by descriptions.
Perillo es. State, 758 S.W. 2nd 567. These objections and statements must he
made at the time of the attempt to excuse for cause is made by the state to allow
the appellate court to examine the record as a whole. Satter-rvhite vs. State, 858
S.W. 2nd 412. Be very specific in pointing out to the trial court yonr reasons
why the prospective juror satisfies the qualifications.
If the cou~texcuses for cause, you are 11ot through, because in order to presewe
your error you must object to the jury as a whole at the end of voir due. It is
important that you understand that you must use up all of your peremptory challenges as well. If you fail to do so, then the "erroneons" excosal by the trial court
will not even be considered by the appellate court. You must point out to the
appellate court that you were required to take another juror that was objectionable
to you because of the improper excusal by the tiial cou~t.You must go fulther and
show that the j u ~ ywould have been composed differently with the addition of that
juror. In other words, point out the juror that you had to take because you were out
of peremptoly challenges, and that the excused juror was not available for you.
But you are still not through. You must do your best to show a clear abuse of
discretion by the trial court. Williams 12s. State, 772 S.W. 2nd 525; Kernp vs.
State, 846 S.W. 2nd 280: Mor~tgomeryvs. State, 810 S.W. 2nd 372; and
Ransowe 17s. State, 789 S.W. 2nd 512.
If you have completed all of these steps, then with some luck the appellate coua
will still perform a "harmless e~ror"analysis. Therefore anything yon can do to
show harm to yonr client in the presewation of emor will also be beneficial to you.
DEFENDANT'S CHALLENGE FOR CAUSE OVERRULED BY TRIAL COURT
When the trial cowt has oven-uled your challenge for cause, you must lodge an
objection that the juror does not meet the qualifications of a juror; Dernorrclrette
vs. Smte, 731 S.W. 2nd 75; or that the juror has displayed bias or prejudice

against the Defendant, Hernandez vs. State, 563 S.W. 2nd
947; and that the jumr has not been rehabilitated by his
answers. It is a good practice to have the cou~treporter read
back into the record the answers of the prospective juror
which would indicate the specific ground you are using for
your challenge for cause.
Make sure that you specifically identify the prospective juror
from his number off the jury list and his or her name as well,
DemoucI~&tle,
supra. Then use a peremptory challenge on that
juror. If you are out ofperemptory challenges, request an additional peremptory challenge for each juror for whom you have
made a challenge for cause which has been overruled by the
court, and make sure that you show that the court refused to
grant same, Btrrks vs. State, 576 S.W. 2nd 877. Exhaust all
your pelemptory challenges to show that you were required to
use peremptory challenges on prosp%tive jurors who were disqualified, biased, etc. Fearance vs. State, 771 S.W. 2nd486.
Once again, you are not through. You must object again to
the composition of the jury as a whole at the end of voir diie
and at the time of making your strikes. Yon should state that
you were required to use peremptory challenges on a particular
jumr and that you were required to take that juror because you
ran out of challenges. Felder vs. State, 758 S.W. 2nd 760.
Specifically identify the juror that you were required to take by
name and juror list number and that you would have struck said
prospectivejuror, and now he or she is on the jury. Allridge vs.
State, 762 S.W. 2nd 146. You must show harm. Jackson vs.
State, 745 S.W. 2nd 4, such as "but for the court's action in
overruling your challenge for cause, you were required to
exhaust aU your peremptory challenges and you were required
to accept an objectionable juror." It seems that the key in this
area is to use all your peremptory challeuges, request more, and
hope that you can show enough harm so that the appellate murt
doesn't wash you out on a "har~nlessetrof' analysis.
SUP, SPONTE CHALLENGES BY THE COURT
This section deals with the excusal by the court, without
request by either party. The court may do this only on an
absolutely disqualified juior. Dickersorr vs. State, 759 S.W.
2nd 741, Moore vs. State, 542 S.W. 2nd 668. In order to get
any relief from the appellate courts, you will he required to
show a clear abuse of discretion by the trial court. Butler vs.
State, 830 S.W. 2nd 125. I found an excusal based upon "exigent circumstances of juror" in a case tbat you should examine in Hamis vs. State, 784 S.W. 2nd 5.
I would state into the record that the granting of the excusal
by the court is tantamount to giving the State an additional
peremptory challenge and request an additional peremptory
challenge for the defense. I would point out in the record that
the juror would not he prevented nor substantially impaired
from obeying his oath and following the court's instructions.
You would have to examine the juror and make sure tbat his
responses are set out within the record.
Again, make sure that you identify the prospective juror by
name and juror list number. And, again you will have to
exhaust all your peremptory challenges and object again at the
dose of voir d
i
m to show that the jury consists of at least one
objectionable juror that you were required to take based upon
the trial court's actions in excusing the prospective juror on its
own accord. Green vs. State, 764 S.W. 2nd 242. You are

required to show harm and may do so by showing tbat the
State's peremptory challenges were exhausted and but for the
action of the Court, the juror would have been included on this
jury. Niclzols vs. State, 754 S.W. 2nd 185. You shouId restate
your objection to the court excusing the juror, and show that
the jumr would not he prevented nor substantially impaired
from obeymg his oath and following the court's instmctions.
After all this has been done, you must be aware that it
appears in every case that the appellate court will perform a
"harm analysis" on the excusal. Therefore, you must do
everything possibIe to show harm to your client. YOU should
be creative to illustrate the harm that is suffered and do anything that will demonstrate same to the appellate court.
I have included a reduced outline of the steps, which I keep
in my trial notebook, so that I will not leave anything out. In
addition, it allows me to give citations to the trial court to give
the court some basis to follow my objections.

CHALLENGES FOR CRUSE
State's Challenge for Cause Sustained:
Defendant must:
a. Object to excusal of prospective juror state reasons;
1. Such as satisfies qualifications
2. Juror is qualified - - based upon answers
3. Juror has been rehabilitated based upon answers
4. Juror is not biased or prejudiced as a matter of law
(Molina vs. State, 754 S.W. 2nd 468)
5. Court will examine record as a whole - make
record (SaftetwlziteVs. Sfate,858 S.W. 2nd 412)
b. Specifically identify prospective juror
1. By juror number fmrn jury list (Green vs. State, 764
S.W. 2nd 242)
2. By name from jury list (Zirnmerman vs. State, 860
S.W. 2nd 89)
3. Include nonverbal body language by description
(Perillo vs. Stare, 758 S.W. 2nd 567) (Zimmernman
vs. State, 860 S.W. 2nd 89) (Nichols vs. State, 754
S.W. 2nd 185)
c. Object to the jury a s a whole a t the end of voir dire;
I. State that you were required to take another juror
that was objectionable because of improper excusal
by the Court
2. That composition of jury would have been different
with that juror - - show how jury would have been
composed
d. Show harm- -but for excusal by court juror would
have served
1. State that you were required to take another juror
that was objectionable because of improper excusal
by the Court
2. Show a clear abuse of discretion by court (Williams
vs. State, 772 S.W. 2nd 525) (Kemp vs. State, 846
S.W. 2nd 280)(Monfgomer~vs. State, 810 S.W. 2nd
372)(Rarzsome vs. State, 789 S.W. 2nd 512)

--

-

Defense's Challenge for Cause Overruled:
Defendant must:
a. Object t o Court's refusal to grant Challenge for
Cause (Demuuclzene vs. State, 731 S.W. 2nd 75)
1. Juror does not meet qualifications; o r
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2. Juror has displayed bias or prejudice against
that juror because you ran out of challenges. (Felder
Defendant, have reaorter read into record his
vs. State, 758 S.W. 2nd 760)
responses; (~enzan&z vs. State, 563 S.W. 2nd
a. Specifically identify juror you had to take by
947);or
name and juror list number and that you would
3. Jumr has not been rehabilitated by answers.
have struck juror n o . (AUridge v. State,
b. Specifically identify prospective juror (Demouchette
762 S.W. 2nd 146) (Den~oschettevs. State,
vs. State, 731 S.W. 2nd 75)
73 I S.W. 2nd 75)
1. By juror uumher from jury list
2. That your client has been hanned by being required
2. By name fram jury list
to take a juror who should not have been allowed to
c. Use a peremptory challenge on that juror
serve on the jury (SHOW HARM)
1. If out of peremptory challenges, request additional
a. Show harm - - hut for court's action had to
pel'emptoly challenge on each juror challenge which
exhaust all peremptory challenges AND you
is overruled by the court.
were required to accept an objectionable juror
d. Exhaust all peremptory challenges! (Fearance vs.
(Jackson vs. State, 745 S.W. 2nd 4).
State, 771 S.W. 2nd 486)
e. ALWAYS Request additional peremptory challenges!
e. Request additional peremptory challenge and show
court's refusal (Brirks VS. State, 576 S.W. 2nd 877)
Sun Sponte Challenges by the Court:
d. Object to the jury as a whole at end of voir dire
Defendant must:
1. State that you were 1equi1.dto use peremptory chala. Object to court excusal by the court -state reasons;
lenge on the particular juror and that you had to take
1. Only an absolutely disqualified juror may be
excused by the trial court sua sponte (Dickerson vs.
State, 759 S.W. 2nd 741)
2. "Onerous burden to juror", must show clear abuse
of discretion for excusing(Kemp vs. State, 846 S.W.
2nd
289)
Check Desired
3. Exigent circumstauees of juror" (Harris vs. State,
Purchase
Sales Price
784 S.W. 2nd 5)
4. Court can excuse only on grounds of absolute disO TCDIAhTAIE FORMS DISKEITE
(TCDLA member) $27.00
qualification (Moore vs. State, 542 S.W. 2nd 668)
5. Show a clear abuse of discretion (Butler vs. State,
13IBM - Wordperfed 5.1,3.5"
(nonmember) $54.00
830 S.W. 2nd 125)
6. State that the erautine" of excusal tantamount to eiving Slate an uddilional pc~~~nplory
challcugc.
O MAC - WordPerfed 2.4 3.5"
REQUEST AN AI)I)ITIONAI. ONIS: FOR
YOURSELF.
O "RUSTY" DUNCAN ADVANCED CRIMINAL LAW
7.
Show
that juror would not be pievented nor substaoSHORTCOURSE BOOK, June 1995
tially impaired from obeying his oath and following
the court's instructions.
O ADVANCED FEDERAL LAW SHORT COURSE BOOK
$81.00
b. Specifically identify juror (Greenr vs. State, 764 S.W.
September 1995 (over-run, special price!)
2nd 242)
1. By juror number from ju~ylist
O CDLP CRIMINAL PRACllCE MATERIALS
2. By name frcm jury list
1994 Edition (2 volumes)
c. Object to jury as a whole a t end of voir dire
1. Jury consists of an objectionable jumr (Green 11s.
State, 764 S.W. 2nd 242)
d. Exhaust all peremptory challenges (Green vs. State,
764 S.W. 2nd 242)
All prices include 8%Sales Tax
e. Request additional peremptory challenges (Green 11s.
a t e , 764 S.W. 2nd 242)
Please check desired purchase(s) and send this order form,
f.
Show
harm that but for the cou t's action the juror
along w i ~ hpayment, ta the Criminol Defense Lawyers Project,
would
have served
600 West 13th Street Aurlin, Texas 78701
1. Show that the State's paemptoiy st12e.s were exhaustName
ed and but for the actlou of the Court, the j u ~ wwould
have served (Nichols vs State, 754 S.W. 2nd 185)
Address
2. Restate objection to excusing the juror
City/Sfole
Zip
3. Show a legitimate objection to being tried by this
jury (Warren vs. State, 768 S.W. 2nd 300)
Phone No.
4. Show that juror would not be prevented nor substantially impaired from obeying his oath and following
the court's instmctions. *
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October 1995 The Death Penaltv:
One Man's View
By James MtCloskey

W

hat has it come to
in this great nation
of ours when the
entire state and federal judiciary silently stood aside, as
did the governor, and allowed
Texas earlier this year to execute Jessie Jacobs, a man
whose prosecutor even admitted was innocent of the shooting for which he was put to
death? You think I exaggerate?
Not so. You see, after Mr.
Jacobs' conviction for the
deadly shooting, the state of
Texas conceded that it was Mr.
Jacobs' sister, not Mr. Jacobs,
who shot the woman.
Although Mr. Jacobs forcibly
took the female victim to his
sister's house so that the two
women could settle a dispute,
Mr. Jacobs' own prosecutor
later told the sister's jury that
h e now agreed that Mr.
Jacobs had no idea the sister
had a weapon or that she
intended to use it; that Mr.
Jacobs stood by in total surprise when she shot the
woman to death.
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And for that, our esteemed machinery of justice puts a man to death? How
hard-boiled and desensitized a society have we become when our coults with
hardly a blink of the eye behave in such a callous fashion? Jacob's death must be
laid at tbe feet of all those members of the judiciary - right up to the U.S.
Supieme Court-for not stepping in and righting this wrong, and thereby saving
an innocent Iife.
What I find to be particularly disturbing is when the Federal Appeals Court in
New Orleans said, "It is not for us to say," when considering the possibility that
Mr. Jacobs' jury had made a mistake in convicting him. I say, "If not they,
then who?"
The US. Supreme Court? Sadly, its majority, too, does not believe that it has
the responsibility for reviewing new evidence that has emerged indicating that
someone who has been convicted and sentenced to death could very well he
innocet~t.Writing fol. the majority in 1993, Chief Justice Rehnquist held in the
H e ~ r e case
~ a that a state prisoner, facing execution for a murder he claims not to
have done, is not ordinarily entitled to Federal Court review based on new evidence. He said that, "Because of the very disru~tiveeffect that ente~taining
claims of actual innocence would have on the need for finality in capital
cases...the threshold showing for such an assumed right would necessarily be
extraordinarily high." Refening to the rule that claims of innocence in and of
themselves are not grounds for federal review, he also said that, 'This ~ u l eis
grounded in the principle that federal habeas courts sit to insure that individuals
are not imprisoned in violation of the Constitution, not to correct errors of fact."
(Author's emphasis).
Justice Scalia concuned in Herrera stating that, "There is no basis in text, tradition, or even in contemporary service for finding in the Constitution a right to
demand judicial consideration of newly discovered evidence of innocence
brought forward after conviction." Nastily, he then mocked those whose "consciences are shocked" by this opinion. Well, I'm shocked and 1 hope most
Americans who have some sense of fairness ale, as well, at this absurdity. In
another death penalty case this year (Kyies),Justice Scalia, in a dissenting opinion, stated that, 'The reality is that responsibility for factual accuracy in capital
cases as in other cases, rests elsewhere."
Again, I ask, "Where?'Justice Rehnquist in Herrera (who by the way was
executed in 1993) passes the buck to gubernatorial Executive Clemency as the
"histo~iciemedy for p~eventingmiscarriages of justice where judicial process
has been exhausted." I submit that in today's political climate, it is virtually
impossible to find a governor or a state board of pardons (appointed by the governot) though which an innocent person must pass on the way to the governor,
who have the courage to grant clemency to an unjustly convicted "murde~er"on
death row. Clemency petitions are either dead on arrival or in a terminal state
once they land on the governor's desk. A camel trying to pass through the eye of
a needle has better odds.
Politicians of all stripes bow before the altar of "tough on crime" rhetoric as a
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sure fire means to boost their electability. In their feeding
frenzy for votes, candidates for office outdo each other in
vowing to the electorate how tough they will be on criminals
once they assume office by either "burying 'em" or "burning
'em." This pandering to the electorate has no ameliorating
effect whatsoever on reducing crime. In fact, it is a distraction from tackling the h a d solutions to crime. Thus, it is a
profound disservice to the American public and its well being.
Justice Rehnquist reinforces his point that clemency is the
ticket for freedom for the innocent on death row by noting
that, "History is replete with examples of wrongfully convicted persons who have been pardoned in the wake of newly
discovered evidence establishing their innocence." Although
I doubt it, "history" may he; but not now or in the foreseeable future will pardons issue from governors' mansions.
Not when we have, in Supreme Court Justice Stevens' words,
"A political climate in which judges who covet higher office
- or who really wish to remain judges - must constantly profess their fealty to the death penalty." And to this I would
add governors.
SO, where can an innocent person consigned to death go to
prove his innocence, and thereby secure his life and liberty, if
the federal courts and governor's mansion are effectively
foreclosed to him? To State Courts? Please consider this fact
of law. In 17 different states an innocently condemned
inmate cannot present my new evidence that demonstrates his
innocence if that new evidence emerges more than 60 days
after his conviction. Eighteen other states insist it must he
developed within 1-3 years of conviction. Only 9 states have
no time limits. Fortunately, New Jersey is one of those 9
states. You talk about having the deck stacked against you!
When I first began working to free the innocent across the
nation, I could not believe that state laws actually existed
which seal off presentation of new evidence with such sevele
time constraints. Nonetheless, it is so.
Once wrongly convicted and sentenced to death, the criminal justice system treats you as a leper. No one wants to
touch you. In my view, those in authority seem to be more
interested in finality, expediency, speed, and administrative
streamlining rather than in truth, justice, and fairness. What
could be more important to a judge or an elected or appointed
executive than saving an innocent life? Federal Judge Lee
Sarokin wondered aloud to a Harvard Law School audience in
1993, "if we can really respond to a person facing execution
that he already had his chance to he hemd, and thus nothing
new may he presented, no matter when discovered or how
pelsuasive? If we are engaged in balancing the state's need
for finality in capital cases against the possibility of wrongfully executing someone, there should be no contest as to what
tips the scales of justice." It is not often that we hear a federal
judge speaking publicly from his soul about a possible injustice done to an individual. In my experience they lue in the
distinct minority. When I encounter one, as I do every now
and then, my heart tmly leaps with joy.
It just seems to me that in the U.S.A.'s contemporaly society of law and order, the bureaucratic mind set has completely overpowered and subdued the prophetic voice, which is
more and more a voice in the w~lderness,as it demands justice and new life for the hapless individual who has had the
misfortune of tumbling into the justice system's grinding

machinery of death. As he surveyed and reflected on his
own society's systems of laws and justice some 2,300 years
ago, the great prophet Isaiah lamented that, "Justice is turned
back, and righteousness stands afar off for truth has fallen in
the public squares...the Lord saw it, and it displeased him
that there was no justice. He saw and wondered that there
was no one to intervene."
If I may he permitted another scriptural analogy, I cannot
help hut immediately think of Pontius Pilate and how his
actions so closely parallel how the imprisoned innocent are
treated today by our own criminal justice system. Pilate, a
govetnor, after first trying to pass the judgement of Jesus off
onto Herod, three times told the people and the religious
rulers that he was going to release Jesus because he found him
innocent of all charges, especialty of any deserving death.
However, the voices of the people clamoring for crucifixion
prevailed. Pilate, washing his hands before the crowd, told
them, "I am innocent of this man's blood; see to it yourselves." So the federal and state courts, albeit on a more subtle level, deal with those unjustly convicted of capital crimes.
They say to these petitioners, "It is not for us to say," and
'The responsibility rests elsewhere."
As we all know, executing the innocent is an irrevocable
act. Although none of us want that to happen, it can occur
more often than we think. Even Chief Justice Rehnquist
admits that, "History is replete with examples of wrongfully
convicted persons...." He is right. Consider the following: A
1993 House Judiciary Committee report documents 48 cases
since 1973 where a convicted person was released fmm death
row because of innocence. As of March 1995, that number is
now up to a staggering 54.
During that same period of time, 226 were executed.
This means that during the last 20 years, for every five
death row inmates executed, one has been released and
exonerated. That points to a rather cracked system, one
prone to serious and frequent mistakes. This being the
case, it seems to me that the judicial watchwords should he
caution and openness rather than speed and foreclosure.
The U.S. Supreme Coult sees it differently. It is c u t h g
off access to the federal courts for those proclaiming their
innocence. It is strongly urging "finality" of capital cases;
and yet when "finality" is achieved in death cases, it is discovered that almost 20 percent are innocent.
And that is not to say that all those 226 who were executed
were guilty. Mr. Jacobs was innocent. I know of at least two
others who were innocent because I personally reinvestigated
hoth cases from top to bottom and developed considerable
new evidence demonstrating their innocence. One was
Jimmy Wingo in Louisiana and the other was Roger Colemen
in Virginia.
Wingo's 1983 trial lasted one day. His lawyer was more
interested in "hitting" on Jimmy's attractive sister than going
to bat and swinging for Jimmy in the courtroom. On the eve
of his 1987 execution, Cenhnion Ministries hlought forward
the two state witnesses against him, hoth of whom confessed
to lying at his trial due to intense police intimidation and
threats of Iong imprisoument. Neither the Louisiana Board of
Pardons (whose chairman later pled guilty to selling paldons
to convicts) nor Governor Edwin Edwards (who during his
term at that time was twice tried on federal charges) wanted to
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hear this. My personal presentation of Jimmy's innocence to Wingo and Roger Coleman taught me how to die.
the Board and to the Governor's top executive aide on the day
I don't need Justice Rehnquist to remind or inform me that
before and the day of the execution fell on deaf ears. Jimmy "history is replete with wronghl convictions
Ever since I
was electrocuted on June 16,1987.
founded Centurion Ministries 15 years ago, I live and work
Then, five years later, the exact same thing happened again and breathe unjust convictions of murder every day. Working
when Roger Coleman was electrocuted outside Richmond, hand in hand with savvy and tirelessly dedicated attorneys,
Virginia on May 20, 1992. Neither of Roger's young, court- we at C.M. have been able to free and exonerate 16 men and
appointed trial attorneys had defended anyone in a felofiy women from life or death sentences since 1983. We hear
prior to their ill-prepared and spiritless defense of Roger in from and constantly assess the claims of innocence from thou1982. Grundy is a town of 1,700 people tucked in the south- sands of others. Many, many of them have merit, hut we will
western corner of Virginia, only 12 miles from where the not be able to get to them becanse of limited capacity. I could
McCoys and the Hatfields went at i t in nearby Kentucky. write a hook on the sad subject of the convicted innocent but
Some of the citizenry had unfurled a sign next to the court- can only devote a few paragraphs here in this commentary.
house on the eve of trial that read, 'Time for another hanging
Convicting the innocent occu~swith alarming frequency in
in Grundy." This 22-year-old Appalachian coal miner's fate most county courthouses, large or small, rural or urban,
was sealed before the hfal began.
throughout the country. In my view they are as abundant as
A four-year exhaustive reinvestigation of
oimons
in the park. As an example, I am
in the
both the murder and Roger's conviction,
reminded of the study
Inept
Or
corrupt
forensic
New
York
Universitv's
1991
Review
of
conducted bv Centu~ionMinistries.. ,vielded
.
a wealth of new evidence which pointed to
Law and Social Chanee wherein 59
two brothers, who were the victim's back- criminalists for the state instances of wrongful New York State
yard neighbors, as the real killers. The
homicide convictions from 1965-1988
were identified and documented.
investigation also amply demmstrated how
Often see Ihe
Of
And how about the recent soate of DNAs lied and
the oolice and ~ r o s e c u t o ~had
based exonerations of men wrongfully
cheated as they ran right over Roger's rookie lawyers in their zeal to convict Roger and their examination of physi- convicted of rape? There have been close
calm the community. The entire state and
to 20 since 1991 (two have been C.M.
federal judiciary, however, refused to
cases). These men were convicted based
cal evidence through the on the well intentiooed but completely
review this new evidence using as an excuse
e~roneousidentification by the victims
the fact that Roger's prior attorneys had
submitted a notice of appeal one day late lens of advocacy for the who convincingly told their juries that,
"1'11 never forget that face. He's the
years before, earlier in the appellate process.
man." Well, he wasn't the man. It was
Therefore, the courts said, they wein procedurally barred from acceoting
- - Roxer's
- case police agencies who employ someone else. FBI statistics show the
for review.
same thing. One third of the 2,500 rape
We then proceeded to Governor Douglas them rather than through suspects the FBI is asked by local police
Wilder fol a stay of execution so that his
agencies to do DNA testing on are exonoffice could examine our executive clemenerated. These men are suspects based prithe lens of scientific obiec- marily on eyewitness testimony. To be
cy petition. We didn't have a chance.
Roger's prosecutor was the brother of an
wrong 33 percent of the time is scary,
extremely wealthy coal baton in Buchanan tive alldy~is.
Eyewitness evidence is notoriously unreCounty (Grundy is the county seat). These
liable in m y kind of case or situation. It is
two brothers also had an uncle who was a state legislator. constantly used in capital cases. To have weight, it must be
The entire family were strong financial and political support- corroborated by other substantial evidence. England is way
ers of Governor Wilder. Even though Roger's face g~acedthe ahead of the U.S. on this score. Five years ago, concern about
cover of a sympathetic Time Magazine four days hefo~ehis eyewitness reliability prompted England to ban trials where
execution under the headline, 'This Man Might Be Innocent. the only evidence against a suspect is an eyewitness.
This Man Is Due To Die", it was not enough. Internal and
The criminal justice system misfnes against innocent homisecretive political machinations proved too powerful to save cide defendants for many other reasons as well. One of them
an innocent man.
is the frequency of either unskillful, lazy, unprepared, andlor
There is not a week that goes by that I am not haunted by ill-compensated defense lawyering. Coleman and Wingo are
the terribly unjust deaths of these two indigent men. Up until but two ill-fated examples. Ninety-five percent of the current
only minutes before they were led away to their gruesome (September 1995) 3,000 or so death row inmates are indigent
dealhs, I sat with both men, only ten yards away from their and had court appointed lawyers at t~ial. Often these attormspective electric chair chambers. Both men met their fate neys are overwhelmed and inexperienced. Always, no matter
with equal equanimity, quiet ~acefulness,and calm courage, how well intentioned and serious they might be in wanting to
Both men, as they sat strapped in the electric chair shaved put up a diligent defense, the funds and lesources available to
fiom head to foot, with seconds to go before the switch was these court appointed lawyers are scarce and woefully inadeturned on, p~oclaimednot only their innocence but their love quate. Whenevei the prosecution brings to the cmtroom its
for humanity. Some people teach us how to live. Jimmy plethora of expert witnesses and police investigators, because

..."

A
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The prosecution is the "house" in the criminal justice sysof lack of funds the indigent defendant cannot afford his own
investigators and experts. Thus, he cannot rebut the state's tem's game of poker. The cards are his, and he deals them.
case nor develop the evidence that could possibly exonerate He decides whom and what to charge for crimes, and if there
him. This tilts the scales of justice heavily in favor of the will be a trial or whether a plea is acceptable. He dominates.
prosecutor. It is vastly unfair. It is also a primary reason why Unfortunately, his power is virtually unchecked because he is
innocent, but indigent capital murder defendants fall helpless- practicauy immune from punishmeut for offenses, no matter
how flagtant or miscreant. From my vantage point, pmseculy into prison for the crimes of others.
The pervasiveness of perjury is another cause of unjust con- tonal misbehavior occurs with distuibing frequency. When
victims. Ed Rendell, a former DA of Philadelphia and now the "house" cheats, the innocent lose.
Lamentably, we see prosecutors throughout the nation conthe mayor, once said that "in almost any factual hearing in
trial, someone is committing perjruy..." If a judge orjury mis- tinually violating the standards set for them by the U S .
takenly believes a lying witness, as can and does easily hap- Supreme Court in 1935 when it said that "the prosecutor's
interest in a criminal prosecatiorr is not that it shalL win a
pen, then a perversion of justice is once more upon us.
Prosecutorial use of nefarious criminals as their star wit- case, but that justice shall be done...He is in a peculiar and
nesses is also rather common-place and leads to false con- very definite sense the servant of the law, the nvofold arm of
victions. These can take the form of career criminals look- which is that guilt shall not escape or innocence sllffer...While
he may strike hard blows, he is not at
ing to get out of their own serious
troubles or real perpetrators and One has to wonder what the 1iBwty to sfrikefoul ones. 11 is as ~nuch
his duty to refrain from irnp~opermetlzaccomplices who will falsely incriminate an innocent person in exchange primary
aJ,iective
of a proset,,- ods cakulated io produce a wrongful
conviction as it is to use esery legifintote
for -~eneroussentencing- leniency such
means to Bring abo~lfa just one."
as non-custodial sentences. I see this
so often it sickens me, especially when tor is. IS it to Convict, regard- Rxisnl and community pressure also
sow seeds of false capital convictions.
the real killer is the one who disnatches
the innocent to death row as the chief less
of the factual truthI or isit Unlike Coleman and Wiugo, who were
white, I was able to help free Clarence
witness for the prosecution.
Brandley from 10 years of false imprisInept or corrupt forensic criminalists
onment on Texas' death row. His case
for the state too often see the results of to pursue iustite?
exhibited
both of these factors. Clarence
their examination of physical evidence
was
the
black
supervisor
of
three
white janitors at Conroe
through the lens of advocacy for the police agencies who
employ them rather than through the lens of scientific objec- High School, 50 miles north of Houston. Clarence was arresttive analysis. In 1993 an indepeudent team of serologists dis- ed in late August 1980, four days after a white female student
covered that from 1979 until 1989 the head semlogist of the was found raped and murdered in the school's audito~ium
West Virginia State Police had "lied about, made up, or loft. School was to begin in a week. The school was flooded
manipulated evidence" in at least 36 eases. Also in 1993, sev- with telephone calls by panicked parents who refused to send
eral New York State police officers admitted fabricating false their childten to school until the mulderer was caught. As a
local police office1 said shortly after the murder to a white
fingerprint evidence in over 25 different cases.
Another common trait of wrongful convictions is the prose- janitor standing near Brandley, "He's thenigger so he's electcutor's habit of suppressing or withholding evidence which he ed." His arrest calmed the commu~ty,and school started on
is obliged to pmvide to the defendant in the interests of justice schedule. Once the Texas Ranger arrested Clarence, his
and fairness. Clarence Darrow was right when he said, "A investigation began in earnest. He then spent 500 hours
courtroom is not a place where t~uth and innocence inevitably building the case against Brandley in the ensuing months.
Clarence was finally exonerated and declared innocent by a
triumphs; it is only an arena where contending lawyers fight
retired
state judge who was brought in from West Texas to
not for justice but to win." Many times this hidden informap~esideover the evidentiary hearing and examine the new evition is not only "favorahle" to the defendaut, but clears him.
In the Kerty Max Cook, Tyler, Texas, capital murder case I dence. Two of the janitors came forwad aud told how they
I
pressure to
have been working on since 1990, the original DA forced his had lied against Clarence at the original ~ i aunder
own fingerprint police specialist to falsely testify that Mr. do so by the T e a s Ranger. One of the two janitols first came
Cook's p~intsfound at the victim's house were 10-12 hours forward with C.M.'s encouragement eight days before
old. This, of cowse, coincided with thatime of death. As any Clarence was to be executed. Since his release in 1990,
latent print specialist will tell you, it is scientifically impossi- Clarence has been a c h u i h minister in Houston.
When all of us come to a capital case in one capacity or
ble to "age" a print. Mr. Cook still sits innocently in Texas'
another and enter the bar of justice, we bring with us our pasdeath low as he has for the last 18 years.
And in The Gordon Marsh case near Baltimore, Maryland, sions and prejudices, our ambitions and desire for recognition
the state failed to tell the defendant that its main witness and rewards, our flawed egos which allow us to be manipulatagainst him was in jail when she said she saw him ruuning ed, our fears and insecurities of being alone or different from
the g ~ o u p and
,
o m capacity to deceive and be deceived.
from the murder scene.
One has to wonder what the primary objective of a prosecu- Consequently, we see others and they see us through a prism
tor is. Is it to convict, regardless of the factual truth, or is it to with disto~zedvision. The glass can be cloudy. It is often difficult to separate fact from fiction. We think we ale right, but
pursue justice?

@
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we can be wrong. If we are wrong, we hate to admit it. Pride
and armgance can seep in and puff us up.
Such human frailties which are c o r n among us can pruduce mistaken interpretations which result in wrongfid convictions, both in capital and non-capital cases, Thus, I agree
with Lafayettewho, when speaking to the French Chamber of
Deputies in 1830, said, "I should ask for the abolition of the
punishment of death until I have the infallibility of human
judgement demonsttated to me."
Most of those who aIe in favor of capital punishment concede that it is not a detenrent to murder. Philadelphia is rapidly gaining a reputation for being ''the capital of capital punishment" (July 16, 1995 N.Y. Times Maeazine cover story).
Its cnrrent DA, Lynne Abraham, is a zealot in pursuing the
death penalty in cases when she can, probably more than any
other prosecutor in the U.S, Even she ndmits the death penalty is not a deterrent. Lef's look at Philadelphia's homicide
rate since Pennsylvania reinstitutedthe death penalty in 1978.
From 1984 through 1990, when capital punishment had been
in full swing for a numba of years, the homicide rate dramati d l y and consistently increased as follows:

every death penalty case (77 of them) in North Carolina in
1991 and 1992, This study concluded that the extra cost to
the state of each execution actually carried out was $2.16 million. This means that it cost approximately $3 million to t ~ ,
convict, sentence, litigate, house, and then fmally execute a
person, while it cost slightly over $I million to secure and
carry Outa lifeimprisonment sentence.
According to my calculations based on this data, since
there are now almost 3.000 people living on death row
throughout the US., if each is exeented, it will cost the US.
$9 billion to accomplish this herculean task. Since life
imprisonment for these 3,000 would cost $3 billion, the
extra cost to the nationis $6 billion. In my view this is an
absurd and complete waste of billians and billions of dollars
which certainly could be used to combat crime in a far more
effective and productive m a m r .
The death penalty exists in 38 states. The local county district attorney has sole discretion on when to apply or seek its
use. Thus, its application against the total number of homicides that oacur in a county can be surprisingly sparing and
selective, depending on the particular view of the local prosecutor. Consequently, its use as applied to very similar murders in different counties in the same state can be inconsistent
and even contradictory.
In 1994 Pittsburgh's career pmsecutor, Robert Colville.
declared only eight of 104 murders to be death penalty eligible while Philadelphia, the.national teader, did the same in
In the same N.Y. Times Maeazine article, Manhattan DA 159 out of 404 homicides. MP. Colville told the New York
Morgenthau pointed out that in 1994 Manhattan reported 320 Times Maeazine that, "I never had a lot of thought that the
homicides, 21 percem fewer than Philadelphia. This is signif- ultimate revenge was necessary. The death penalty can't cure
icant in that both couutieg are virtually the same in size of everything." Dallas' DA sought death only twice in 1994.
population, yet at that time New York did not have the death Houston's long-term prosecutqr, Johnny Holmes, sought
penalty while Pennsylvania didBesides that, murder is not a death iu only 10 percent of eligible 1994 homicides. Gil
rational act done by rattonal people who carefully think Garcetti asked for death in 18 of LA'S 2,000 murders last
through the consequences of their actions. Those who murder year. He only gat it in 6 cases. In the last five years New
am usually either consumed by hate or anger or are in a Orleans juries issued death verdicts only twice. Chicago's
warped emotional state. They are demented, pathological Cook County obtained only seven death sentences in 1994.
With the advent of the death penalty in New York State
people who, at the time they kill, do so with utter disregard
for human life. Many are either high on drugs or in desperate earlier this year the Bronx DA, Robert Johnson, has said that
need for more drugs. Killers ate by and large anti-social peo- he will never seek the death penalty because of his belief in
ple, who do not respond to such behavioral disincentives not the "intense respect for the value and sanctity of human life."
to kill as the dcath penalty. Acceptance of normal societal For all the hullabaloo over the death penalty across the
values is alien to their individnal natures. In my view, for us nation, I think the above statistics, as they reveal how few
to think that we can influence or deter them from killing murders in high-crime urban cities either qualify for the
through capital punishment is in and of itself irrational death penalty or involve tho seeking of death, will shack
most advotates of the death penalty. Given its relatively low
thought and behavior.
How about a more prosiac rationale for the death penalty: use and its disproportionately high and exorbitant cost, my
point is why even use it at all.
money.
I agree with the 1972 U.S. Supreme Court who, in striking
DA Moxgenthau also made it clear in an Op Ed piece in the
N.Y. Times (8!13/95) that 6ince the death penalty does not down the death penalty, characterized its application as "arbideter murder, "the miitions of dollars expended on it would be trary and capricious*' as well as "bmsh and freakish..."Its use
better spent on solutions - from prisons to drug treatment pro- is also racially biased against blacks. Historically, this bas
grams - that do." He went so far in another article to declare been the case; and in applying the death penalty to a rapidly
that capital punishment hinden the fight against crime. expanding base of federal crimes, it still flagrantly discrimSpeaking of cost, it is impomnt fat us to understand how nates against blacks.
From 1930 through 1980, 3,862 people were executed in
costly the death penalty is, vis-a-vis, life imprisonment and
the United States. Of these, 54 percent were black. Included
then make a judgement as to its economic value.
The most defi~tivestudy on this subject that I am aware of in this number 455 men were executed for rape, 90 pemnt of
was done by two professors of public policy at Duke whom were black.
During a great many of these years, blacks represented
University and released in 1993. They studied the costs of
VOICE VOLUME25 NUMBER 5 JUNE 96
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about 10 percent of the total population.
The situation somewhat improved from 1977, the year after
the Supreme Court upheld the constitutionality of revised
state capital-punishment laws, through 1993. According to a
US. Department of Justice 1994 report, 4,259 people entered
death row during this period of time. Forty percent were
black and 58 percent were white. Of the 226 people actually
executed during these same 17 years, 39 percent were black
and 53 percent were white. According to a 1994 Almanac,
the black percentage of the total American population during
these years was about 12 percent.
In 1991, for the fitst time in 50 yeais, a white man was executed for killing a black person. There are scores of examples
in the reverse whe~ea black person was executed for murdering a white. The implication of the way in which the death
penalty has been administe~edin this nation is the not-so-subliminal message that a black person's life has less value
attached to it than does the life of a white person. That's the
way I read it, anyhow.
If you think that somehow we're becoming more sophisticated and therefore less discriminating in the way we admiuister the death penalty, look at what's happening in the federal
system. There has not been a federal execution since the
Rosenbergs in 1953. Since the expansion of the modem federal death penalty laws and procedures in 1988, the federal
government has initiated approximately 50 death-case prosecutions. In order for a US. Attorney to do so, the procedures
insist that he receive authorization by the U.S. Attorney
General. Of the 50 capital prosecutions to date, 85 percent of
the defendants are minorities. Here we go again!
If the death penalty is so disproportionately costly and discrimatory against the poor and people of color, and if it is
indisputable that it is not a dete~rentand that innocent people
get executed, then why do we do it and why is it so popular in
the United States? Because it makes us "feel good" when we
can unleash our anger and satisfy our deep seated need and
desire for revenge. DA Abraham of Philadelphia says it gives
to citizenry a ''feeling of control." DA Morgenthau rebukes
capital punishment by characterizing it as "violence in the
name of vengeance." I believe that's why the public overwhelmiligly sanctions it. Somehow it viscerally assuages not
only our lust for vengeance but our outrage and helplessness
at the unprecedented levels of bloodshed and violent crime
throughout America.
Recently, a pronunent resident of Princeton, whom I know
only casually, stopped me on the street to declare that he
believes in the death penalty because "even the Bible says an
eye for an eye and a tooth for a tooth is how society should
strike back at violence." That's true, the Old Testament does
say this. However, as a Christian I believe in the ultimate
authority of the words of Jesus Christ as presented in the
Gospels of the New Testament.
In the Sermon on the Mount, as recorded in Matthew, Jesus
says, "You have heard that it was said 'an eye for an eye and
a tooth for a tooth.' But I say unto you ...." He then goes on
and tells the people that, "If any one strikes you on one cheek
turn the other to him" and "to love your enemies." Also the
great Apostle Paul in his letter to the Romans urges them to
"repay no one evil for evil" and to "never avenge yourselves
but leave it to the wrath of God for it is written, 'Vengeance is

mine, 1 will repay,' says the Lord." Vengeance, as personified
in capital punishment, in my view, is in direct opposition to
the spirit of Christ.
Grounded as I am in these spiritual values, I find the death
penalty to be moially repugnant. I don't believe the state
should be in the killing business. It sends the wmng message.
It tells society that if you kill at the bottom of society, we will
kill at the top of society. As a i w l t , the killing never stops
and peace will not come to theland.
One last point I'd like to make. Practically speaking, the
death penalty simply does not work. Think of all the energy
and anguish and hard work expended by national and state
legislatures, judges, prosecutors, police, juries, and attorneys,
as well as the billions of dollars spent by the states and counties on behalf of capital punishment! Now consider this:
According to a Department of Justice I994 =port, 42 percent
of all death-row inmates between 1973 and 1993 were
removed from death row primarily due to conviction/sentence
reversals and commutations. This means that almost half of
the convictions that resulted in the death penalty had serious
constitutional flaws. Imagine the waste of money and
resources in producing what turns out to be counterfeit death
sentences in almost one out of every two instances.
As a result of the foregoing, I have thrown my lot in with
former U S . Supreme C o u ~ Justices
t
Harry Blackmun and
Lewis Powell, both of whom voted for the death penalty doring their US. Supreme Court tenure. Just before retirement,
in a 1994 dissent, Justice Blackmnn wrote, "From this day
forward, I no longer shall tinker with the machinery of
death...I feel morally and intellectually obligated to concede
that the death penalty experiment has failed." Justice Powell
told his biographer in 1994 that, "I have come to think that
capital punishment should be abolished" because "it brings
discredit to the whole system." Thus, both of these men wrestled long and hard with capital punishment, and came to see
the complete futility of its usefulness.
All the nations of western continental Europe have abolished capital punishment, as have Canada (1976) and Great
Britain (1971). In my view, it is the mark of a higher civilization when a country finally chooses to eradicate forever from
its heart and soul the damnable practice of killing for
vengeance. Eventually capital punishment will fall from its
own weight. Future American generations will wonder in
amazement how and why we continued capital punishment
for as long as we did. x
Jim McCloskey is a 1964 graduate of Bscknell University
who was born and raised in Haverfown, a suburb of
t
Philadelphia. Afer three years as a ~wvalofficer i ~ Japan
and Viefnont,he spent 13 years in business, primarily as an
excufive for two differentinternational management consultingfirms. He lefi the business worldfor the ministry iu 1979.
Snbsequenf to earning a Masters of Divinify degree from
Priucefon Theological Seminary, he founded Centurion
Minisfries {C.M.) in 1983. Since fhen, C.M. haspeed and
people pom Ice or death sentences
vindicated 16 in~~ocent
across the U.S. and in Canada.
This article was originally published in
Septenzber/Ocfober,1995 edition of "The Angolife."
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On Representing
the Indigent

A

s I write this, Daniel
Lopez is i n the
Veteran's hospital,

released on bond while await-

ing sentencing. As criminal
cases go, this one has nothing
in it about which to tell "war"
stories. At least not in the
classic sense. Daniel has
already entered an open plea
of guilty and the District
Attorney's office will be recommending probation, the
only question being whether
Daniel's stint in the VA alcohol and delayed stress programs will be enough to convince the court not to send
him to SAFPF. Whar's important about this case, The State
of Texas v. Daniel Lopez is
the feeling it has brought me.
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I was appointed to represent Daniel on a
felony DWI last summer, so I knew
immediately that he had two or three prior
By David A. Sthulman
DWI convictions. I went to the DA's
office to check out their file. To mv surprise, Daniel had no criminal record, only DWIs. Lots of them, in fact, almost
too many to count. Even with the difficulty in reading those NCICECIC printouts, where they often get the same offense listed two or three times, it
appeared that Daniel had as many as thirteen prior DWI convictions, some of
them feIonies. I met with him once or twice, then talked to him on the phone
three ot four times befo~ethe DA's office made an offer involving eight yea18
probation, including SAFPF.
When we spoke on the phone, Daniel told me he would do whatever I told
him to do, but he really didn't think SAFPF would do him any good. He really
wanted to go hack to the VA, and go through their alcohol program. I told him
I would have h i examined by a psychiatrist. So, I filed a motion to have him
examined for competency.
I still don't know all the details of Daniel's past, only those I've gleaned
from the printout of his criminal record and what his brother, Freddy, has told
me. I also know what the psychiatrist who interviewed him has told me. Not
surprisingly, Dr. Coons reported hack that Daniel was competent. I was astonished, however, at the rest of the story he had to tell.
When I talked to him about his interview with Daniel, Dr. Coons told me
that Daniel had a serious case of delayed stress syndrome and that it was
undoubtedly related to his service in the Army. Freddy recalls that Daniel
went off to join the Army when Freddy was still a little boy, probably around
1963. He also recalls Daniel coming home in his uniform from time to time,
but not much else. Nevertheless, Freddy knew that Daniel was in during
Vietnam and didn't come out until after Grenada. He knew that Daniel was in
the Rangers, and he knew that Daniel foundit hard to get along in society after
he left the Army.
Dr. Coons says that he and Daniel spent a long time talking about his past,
and his future. It turns out that Daniel spent a lot of time on "long lange recon"
and has seen too many things that a rational person can't stand to see. Too
many killings. Too much violence. Too much gunfire. Too many explosions.
The good doctor told me that he thought Daniel would have a tough enough
time making it day to day, hut that he would have it very bad rigbt after the 4tb
of July and New Years Eve, with all the fieworks.
On the good side, he told me that he agreed that SAFPF wouldn't provide
Daniel with near as much benefit as the VA plogram. He told me that Daniel
had a plan to complete the VA piogram then move out to Ranger, where he had
family. Dr. Coons thought that this would be the best thing that could happen
to Daniel. D111,ingthat conversation, the way that Dr. Coons described Daniel
moved me significantly. hl fact, his words have remained in my mind for
many months now. "Simply put, Daniel Lopez is a man who used himself up
in defense of his country."
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Maybe it was my guilt for not having
served when men, no, boys my age, like
Daniel, were going off to Vietnam. Maybe it
was something else, I don't know. I became
determined, however, that Daniel Lopez was
not going to prison. So, I kept badgering the
Assistant DA (ADA) in charge of the case
about sending Daniel to the VA hospital
instead of SAFPF. Finally, when I could stall
no more, and could badger no more, I pulled
out the ace I had kept hidden in my shirt
pocket.
I told the ADA that, should we actually go
to trial, I would call Dr. Coons as a witness
for the defense. I suggested tbat she call him
and talk to him. She said she would, but
given her caseload, I doubted it would be in
the near future. So, I did what any resourceful defense lawyer would do. I went into the
Judge's office, called Dr. Coons, then told
the ADA he was on the phone and wanted to
talk to her. Eive minutes later, we struck a
deal. Daniel entered an open plea of guilty,
and was released on a personal bond, the conditions of which required him to be taken
direetly from jail to the VA hospital, and
required him to either be in the VA or living
with his brother.
The story doesn't end here, however, and
now I will tell you about the reward. The
gift given to me which is, perhaps, better
than any fee I have ever received or better
than any "not guilty" verdict, as rare as those
tend to be.
About two months after Daniel went into
the VA, his bond was forfeited through an
administrative snafu. Two months after that,
the local deputies went to the VA, arrested
Daniel, and brought him back to jail. 1 found
out late in the aftelnoon of the day he had
been taken into custody. I got the judge to set
Daniel for sentencing the very next day and
arranged for the deputies to bring him to
court.
It wasn't the fact that the judge didn't send
him to the penitentiary that day that is the
rewardx nor is it the fact that he reinstated
Daniel's bond and returned him to the VA
that afternoon in time to resume the delayed
stress program without p~oblem. It was the
look o n Daniel's smiling face when they
brought him into the courtroom that was so
rewarding.
When he left for the VA in December, he
was a cooperative but unenthusiastie man. I
saw nothing in his face that indicated that he
was encouraged by what was happening,
had happened or was going to happen. I
saw a former soldier, marking time until he
could leave for his next assignment. When I

saw him in April, his face was actually
beaming. Although looking much older
than his age (he is 4% but looked 681, he
looked much younger than when I had last
seen him Although he had, at that
moment, no reason to believe anything
other than that he was about to be sent off
to the penitentiary, Daniel was happy to
see me.
To me, his smile that day was better than
any big fee I'd ever been paid, better than
any courtroom victory I'd ever savored.
Daniel's smile made me feel . . well, I
guess I cannot put into words how it made
me feel. It is a happy feeling, however, and
one tbat I wish on all of you.
So, brothers and sisters of the defense
bar, the moral of this story is that, w e
must always remember, our duty to our
client has nothing to do with the fee we
are being paid. The financial regaid that
comes with representing the accused is
usually not enough to warrant the work
we do, and i s even worse with court
appointed criminal cases.
So, while it's still three months until
Daniel Lopez is scheduled to be back in
court for sentencing, and, thus, mole than
three months before I'll be able tn submit a
voucher for my labors, I have already been
paid in this case. The smile on Daniel's
face will remain with me as much as Dr.
Coon's words.
. I am honored to be representing Daniel
Lopez. It is in the representation of people
like Daniel, in apparently hopeless sitlrations, unable to pay a lawyer, and needing
our skills more than most ever will, that I
have come to understand tbat portion of the
oath I took when I was sworn in a s a
lawyer, promising to "truly demean
myself'in the practice of law.
I hope that I can always live up to that
part of my oath. Maybe someday, if you're
lucky, you will have the honor of representing someone in a case that will rewad you
in the same fashion. *

Gerald H. Goldstein
Son Antonio (1992-1 993)

.

Edward A. Mullett

Brownrville (1983-1984)
Clifford W. Brown
Charles M. McDonald

Vincent Walker Perini

Son Antonio (1975-1976)

David A. Schulman is a BoarYI-certified
criminal defeense nttorney in private practice (ivirh partner Knryl Jenn Krlrg) in
Austin, and farn~erlyheld the positions of
StGAttorney end Ethics Advisor to the
Conrt of Criminal Appeals. David received
his B.A. in Crin~btalJuslice and Sociology
from the University ofNevadrr in Lus Vegas
in 1982, and his J.D. porn T e ~ a Tech
s
Uiri~ersitySchool o f Lnw in 1986.
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Legal Assistants can become Board
Certified in Criminal Law throuqh the
Texas Board of Legal specializa&m.
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In anticipation of the Board Certification exam, an Advanced
Cdminal Law seminar for Legal Assistants will be held in
Austin, October 25-26, 1996. TCDLA input is requested for
the seminar cumculum.
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In what areas of criminal law should a Board Certified legal
assistant be knowledgeable?

Peler A. Lesser
Cory Udoshen

District 7

What practical skills should a Board Certified legal assistant
possess?

Mark Doniel
Bobbie Ednbnds

Cynthio Hujar 0ir
Michael Bernord

What topics should be included in the Advanced Criminal
Law Semlnar for legal assistants?
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Ben h e y

Please answer these questions, along mth your name, address,
phone, fax and e-mail and direct your responses to:
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Elizabeth Elliott, Law Office of David A Sheppard
2414 Exposition D-210, Austin, Texas 78703 OR
pho 512-478-9483, fax. 512-472-8418 e-mail: swr@swsgcom
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Are you currently a member of NACDL? 0Yes 0 No

Please check correct category:
Regular member licensed to practice:
02 years or less, or new member of TCDLA - $75
0 more than 2 years - $150

0Voluntary sustaining - $300
0 Sustaining - $200
0 Affiliate - $50
0Public Defender - $50
0Student - $20
0 Members in the firm of a sustaining or charter member - $50
Certified C~iminalLaw Specialist
0Yes
0 No
Have you ever been disbarred or disciplined by any bar
association, or are you the subject of disciplina~yaction
now pending? 0Yes
0No
Date

Signature of Applicant

hereby apply for membership in the Texas Criminal Defense
awyers Association and enclose $
as my a ~ u ameml
)ership dues for the year
. Of the daes amount, $36 ($19 if
I Student Member) is for an ainual subscription to the Voice for
he Defense and, $39 of regular dim is for TCDLA lobbying.

Endorsement
I, a ctureot member of TCDLA, believe this applicant to
le a person of professional competency, integrity, and
:ood moral chzracter. The applicant is actively engaged in
he defense of criminal cases.

Date

Signature of Member

'lint or type Member's Name
Kail to: Texas Criminal Defense Lawyers Association
Attn: Membership Depaihnent
600 West 13th Street
Austin, Texas 78701
(512) 478-2514 FAX: (512) 469-9107
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Advanced Criminal Law Seminar
Puerto Plata, Dominican Republic
Jack Tar Village

June 28 - July 5,1996
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Course Pre-Registration

City, State. Zip:

Address:

Credit Card:

#:

Expires:

