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More of What We Do..
According to the Teaas Judicial System hmual Report, in
the period from September 1, 1995 to August 31,1996, there
were 97,821 orders iaued in Texas district courts appointing
attorneys to represent indigent defendants in criminal matters.
During that same period them: were 142,868 new felony cases
filed by indictment or information and 56,776 motions to revoke probation filed in district courts for a total of 199,644
new cmes quiring counsel. Talring these figures at face value,
itappears that about half ofthe defendantsindistrict court m i d nal eases are indigent and represented by appointed counsel. In
Travis County, where the majority of my practice is, the percentage is higher.
What these Ogures reveal is at least half a portion of our p n t from the Caua of
of those accused of crimes face a well- CriminalAppeals togmdnt a skills eourse
funded opponent in litigation without the in San Antonio in October dealing with fofunds to afford a lawyer or the tensic evidence in capitaleases and onein
wherewithal1 t6 counter the idcteasing November in the DaUas area wneming
commonplaix use by the prosecution of representation of minority defendants.
scktific evidence and expert testimony. Schedules for both thiese Seminars appear
The result of &ng into the fight with- elswhere in this issue of Voice.These proout adequateweapons can be the ultimate grams will be presenzerl by the Biminal
injustice - the conviction of a factually Defense Lawyer$ Project, our sister
inno&nt person. Those of us who repre- entity that presents 6LE e o m funded
sentthosetoopoato hireu~~cffacedwithby the grant. Inaddition to thiese flne prothe task of determining what expea aspfs- gcams* CDLP will present other skills
tanw is reqnired for a pmper def&e, fil- c(~lf8esthroughoutrheyest
and the Qimiing the motions to secure funds fmm the tialT r ' iAdvocacy Instit& in Huntsville
trial court to pmcum rhe assimce, and in Mareh, All CDLP programs an:
properly utilizingtheexpertaonce we have designed to provide training for the attor*em.
ney who represen& indigent citizens
It is unfortunately the eaae &at a &a- accused of c2hnes. Because of the grant
prapoztionatenumberofindi$entcriminal &nds, we we able to provide this tcainiug
defendants are ethnic minorities. The law- a€a price less than the going rate.
yer whorepresents thepowoffen mustdeal
TCDLAis e o d u e d to assisting its
withunique problems andissuesconnected members in all aspests of the praefice of
with rpregenting members of mimity criminal law. A great deal of the
aredevoted to asgroups in a system where the majority of Associatiman*sresoun:es
the prosecutors, judges dnd jurors we. sistance of lawyers representing indigent
wlirte,T h w problwa rmge fromthe now defendants. Thisyear, wehaveadded a new
weI1-recognid edatsoaissnes on jufy w- committee ma deaIing .peSificdIy with
I&iont&emognition of therolepat&- the i$sues involved with representing
women andqEnoritiss,and withpmblems
dire may play in the trial's outcanie.
This year our Associationis d v e l y women and minmities pr8otitiiwrs may
is chiiired this
gddresshg the ahow issues. We are usin$ encnunter. The. comdteb
.
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yeat by Lydia Clay-Jackson. Hw fimt ac-

tivity will be the seminar in November,
which willdeal withsuch tap& BS Bdf~on
challenges, battered spouse d&ase~,plea
neg&ationlr and tdal strategy. This is the
first ptogram of its kind Mt TCDLAI
CDZP has presented.
In addition to seminars, we am also
trying to dei-ermim h w the otganhation
cao better serve its women and minority
members. It appears to me that those
groups are underrepresented in our mhership and leadership. One goal of our
Association in the coming year will be to
become more inclusive of all those who
practice criminal defense law, We will
make au effort to listen to our mwbership
as well as lawyers who are not B~*IS
to determine h ~ w
the Association can
be ef hetter service. Over the next few
months you can expect inquiries from the
home office and teqnests for your *ist a m in identiwins eligfbleattorneys who
pre not membs.
As 1 wmte last month, I intend to use
this column to inform the membership of
the ongaing adtivHes of the Association

thatateintendedtobenefltitp:membemand

tbe practice of criminal law generally.I will
alw w n l i w to a& yon for your ?ilea for
iapmvhg o w argafiizatidn and making
>our m b e r s l r p more meaningful.*

The Verdict Is In!
TCIIIB ihs a Successful Professional I
liability Insurance Program for Its Members.
Through the joint efforts of EDLA. AM, and

Policy Highlights

National Casualty Insurance Company

7

(Rated A+15 by A.M. Best), TCDLA Members

r Unlimited prior acts coverage available

have access to outstanding coverage a t

r Covers all legal and notary services

highly competitive rates.

r Up to $5,000 may be paid annually with no

Easy to read policy

deductible for defense of disciplinary
Today you can obtain numerous quotes for

proceedings

professional liability insurance. Make sure

r Innocent insured protection

one of these quotes is from your association

r Duty to defend policy

sponsored program.

r Annual Aggregate Deductible
r Insured's consent required to settle claims

TCDLA has recognized fluctuating trends in

30-day free "Extended Reporting Period" with

this area and is working hard to stabilize

options to 60 months

premiums for many years to come.
For information please reply to:

AAI
800 Interchange Blvd., Suite 101
Austin, Texas 78721
Phone: 512/389-0623
Fax: 512/385-9632
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An Open Letter to TCDLA Members,
Affiliates, and Friends
Dear Friends:
This will be my last column as executive director of TCDLA and
CDLP. My Sine Die will have been 15 September 1997, eleven years
and three months after I was offered the job at the annual meeting in
1986. It has been interesting and gratifying experience. I have received
numerous letters and even more telephone and personal comments
thanking me for my efforts, expressing regret at my departure, and
wishing me weU in my return to private practice. I accept these accolades with a great deal of humility, for the good things that happened
to TCDLAlCDLPduring my tenure were a team effort brought about
by many dedicated lawyers in both the leadership of TCDLA and
among the members, who believe in all of those principles for which
the title "ctiminal defense lawyer" stands- especially that TCDLA,
through its individual members and as an organization, must be in a
position to support those principles during these times in which the
safeguards protected by our Constitutions are under constant attack,
The state of the Association as Ileave it is not as healthy as I
would have liked, nor is it as sick as what Ifoundin 1986, when
there was no budget and each fiscal year we were spending the
next year's dues revenues before the next year even staaed. As
this is wtitten CDLP is funded for Eiscal Year 1998 (and the
funds are availablefor FY 99 as welljin the m o m t of $194,000
per year. Except for the new Executive Ditector, a new staff is
in place. PresidentMorrisand thedicelsearch committeehave
hired Jannie Chiat as ProgmmsCoordinator and Administrative
Assistant. Jannie was previously thecourtcoordinatorforTravis
County Court-at-Law No. 5, where she enjoyed an excellent
reputation. Hergood workscontinuewithTCDLAJCDLP.Wendi
Smith is the Membership Coordinator and Controller, coming
to TCDLA with pzior accouming experience at an Austin law
firm. She is responsible for the finances of both entities and is
doing an excellent job. In the position of Assistant Managing
Editor is Rica Palarca, who brings great talent and enthusiasm
to the job. So with the excellent candidates for ED. (the choice
of the searchcommittee will be presented to the Board at ihe 27
SeptembermeetinginFort Wotth)TCDLA will bein goodhands
under the leadership of President Gerry Morris.
The problems discovered during 199697 are being corrected.
Using TCDLA's money market account funds we have repaid
the Court of Criminal Appeals in fall for the FY 94-96 audit
discrepancies, and we have submitted a Proof of Loss to the
TCDLA/CDLP bonding company based on known losses dleg& against Lillian Faglie and Shannon Diaz. (As this ie being
Written, we received notice that the Texas Workforce Commis-

I

from John C. Boston

sion hearing officerheld that Shannon Diaz's originally approved
workers' compensationclaim was reversed, any benefits were denied,and there would beno chargeback againstTCDLA1samount.
Them is time forher to appeal, but TCDLAsbonld prevail them
too.) This association is, in my opinion, on the mad to recovery.
Organizations are somewhat like people, they are born, struggle
through infancy and adolescence, enjoy maturity, sometimes get
stale, andat that point they either wither and die or recreate themselves. TCDLA in its 26 plus years has been through this cycle
more than once, and I was fortumte emugh to be there in 1986
when areorganization was neewary. Now it is time to reorganize
again, and I have known this for some time now. Itis time for this
ED. to turn in hfslaptop. My regret is that members af my staff
sped up the process by an astonishing lack of loyalty, judgment,
and just plain old-fashioned honesty. For my part, during writ
years I neglected to exercise a leadership tenet I fitsfleamed in
1955 at Pmis Island, S.C. and again in 1959 at Quanfico, Va. the Seventh Troop Leading Step, which is, simply: "supervise." I
allowed myself to be spread like cheap margarine, too thin; and I
regret that.
I would like to express one final thanks to those who havesupported me throughout this ordeal, and this includes not only defense lawyers, but prosecutors, judges, personal friends, and
TCDLAfriends. You know who you are and I will not forget you.
I will continue to live and work in Austin, the home office has
my forwarding address and telephones, and you have my support
if you ever need it,
Sine die and Sczmper Fi.*

Tentative
Seminar
Schedule
1997-1998
TCDLM
CDLP

'September 25-26,1997

December 13,1997

Federal Criminal Law Short Course
Fort Worth

TCDLA Board of Directors Meeting
Austin

October 16-18,1997

March 29-April 3,1998

CDLP Forensics &Art 11.071 Course
San Aotonio

CTAI
Huntsville

November 13-14,1997

June 4-6,1998

Minorities and Women's Issues
in Criminal Defense
Dallas

Rusty Duncan
San Antonio

December 11-12,1997

Annual Meeting
San Antonio

TCDLA & ACDLA Trial and
Appellate Seminar
Austin

June 6,1998

TCDLA Announces
New Member Benefit Program
TCDLA is pleased to announce a new member benefit partnership with Martin Howe Associates, Inc. TCDLA has
chosen Martin Howe to provide members with a program for low cost credit card processing and quality service - the
TCDLA Bankcard Program. Through this value-added benefit, TCDLA members are eligible for wholesale Mastercard
and Visa processing rates and discount fees, making credit card acceptance an affordable option.
Accepting credit cards can have a big impact on your practice. Funds are deposited in the bank of your choice,
greatly improving your cash flow, and billing administration and collection hassles virtually disappear. Credit card
acceptance can make your practice more eff~cientand cut your overhead by reducing paperwork and unbillable
activities without sacrificing client service. Even your client base can Increase as your sewices become affordable to a
whole new range of clients who otherwise could not afford the services without the credit card payment option.
In addition to the specially negotiated pricing, the TCDLA Bankcard Program offers 24-hour customer service, with
trained representatives available every day of the year. Equipment support is comprehensive, from employee training
to free next business day replacement of defect ve equipnient. Money is deposited in your
MAIU'IN
local
bank within two bus:ness days and supp1:es are free. TCDLA members can try the
HnwI:
program risk free with the 30 day money back guarantee and the free individualized savings
analysis. Martin Howe will calculate the effective rate you are currently payrng and compare it
to the TCDLA program so you can see the savings before you go on-line.

..- ..-

1

mh
ASSOCIATES INC

For more information on the new TCDLA Bankcard Program and your free savings analysis,
8001456-0588 ext. 136 or fax your inquiry to 9721733-3350.

A P M T S C ~ ~ ~ C ~ C ~ ~ ~contact
I ~ , ~ ~Dan
) . Furnish at
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To: Mr. Juan Martinez Gonzales
Dear Juan:
I have enclosed a Judgment I thought might be of interest to
the membership. Basically, I stole Gary Trichter's argument r e
garding the problems with the new DPS Statutory Warning Forms
and made it to our County Court-at-Law Judge in the appeal of
the driver's license suspensions on my two clients. As you can
tell from the enclosed Judgment, I managed to persuade him the
argument was correct.
I did not file a transcript of the hearing below, hut entered the
Statutory Warning Forms for the two clients and made a legal
argument only. The DPS attorney argued that because no official
transcript had been filed, there was no error to complain about.
My response (which our Judge obviously agreed with) was tbat
a s this was a legal argument only, there was no need for him to
consider the record developed before the Administrative Law
Judge.
Thank you, iroicefor the Defense, for granting the article, and
thank you Mr. Trichter for developing the argument.
Very truly yours,

their permission or refusal to such tests, and therefore Petitioners
did not impliedly consent to the same and Petitioners' driver's
licenses are not subjett to suspension for Petitioner's refusal of
the proffered tests.
All costs are adjudged against Respondent, for which let execution issue if not timely paid.
All relief requested and not expressly granted herein is DENIED.
SIGNED this
day of
,1997.
JUDGE PRESIDING
ATTORNEY

GENERAL'S

OPINION

July 7,1997
The Honorable Carl E. Lewis
Nueces County Attorney
Letter Opinion No. 97-063
Re: Whether the commissioners court in a county with a public
defender's office must provide funding to pay court-appointed
attorneys who are not members of the public defender's office
(RQ-913).

Charles A. Hood

CAUSE NO.

XYXYAND XXYX

*

*

IN THE COUNTY COURT

VS.

*

ATLAWNUMBER ONE OF

D

TEXAS DEPARTMENT
O F PUBLIC SAFETY

*

CALHOUN COUfJTY, TEXAS

+

ON April 30, 1997, these causes came on for trial. No jury
having been previously demanded, all matters in controversy were
submitted to the Court. A record was duly taken by the Court's
oEcial shorthand CouaReporter. Before the hearings began, the
Court granted Petitioner's respectiveMotions to Consolidate and
consolidated these cases for trial. Petitioners appeared in person
and by attorney and announced ready. Respondent appeared by
attorney and announced ready. The Court considered the pleadings and evidence and arguments of counsel.
IT IS THEREFORE, ORDERED ADJUDGED AND DECREED that Respondent, theTexas Department of Public Safety,
i s not authorized to suspend the driver's licenses of Petitioners,
and is hereby ORDERED to not suspend Petitioners' driver's
licenses as a result of their refUsals to submit to the intoxilizer
tests giving rise hereto, as the driving while intoxicated statutory
warning forms PIC-24) promulgated by Respondent and used
to inform Petitioners of their rights before the attempt to obtain
Petitioners' submission to a test of Petitioners' breath to determine the presence or absence of alcohol in Petitioners' breath
did not comply with the applicable statutes, and therefore Petitioners were not properly warned of the consequences of giving

Dear Mr. Lewis:
You inform us tbat the CommissionersCourt ofNueces County
may establish a public defender's office under the authority of
Article 26.044 of the Code of Criminal Procedure. In the event
that it does so, you inquire about the ohfigation of the county to
provide funding for court-appointed attorneys who are not employed by the public defender's office. If after establishing apubIic defender's office the commissioners court remains obligated
to pay attorneys appointed by the trial courts, you wish to know
whether the court may set a l i t on the amount of funds it will
make available to pay those fees.
The commissioners Court of Nueces County is authorized by
Article 26.044 of the Code of Criminal Procedure' to appoint one
or more attorneys to serve as a public defender, who is to be paid
an annual salary. Article 26.044 also provides that "[a] public
defender or an attorney appointed by a court of competent jurisdietion shall represent each indigent person who is charged with
a criminal offense... and each indigent minor who is aparty to a
"If an attorney
juvenile delinquency proceeding in the co~nty."~
other than a public defender is appointed, the attorney is entitled
to the compensationprovided by Article26.05 of this c~de:'~Thus,
even after a county has appointed a public defender, attorneys
who are not public defenders may be appointed to represent indigent defendants, and they are entitled to the usual compensation
authorized for court-appointed attorneys.
Article 26.05 of the Code of Criminal Procedure provides that
"[a] counsel, other than an attorney with a public defender's office, appointed to represent adefendant in a criminal proceeding,
including a habeas corpus hearing... shall he paid a reasonable
attorney's fee" for the legal services identified in that provision.
Payments are to he made in accordance with a schedule of fees
adopted by formal action of thecounty and district criminal court

judges within the county and "shall be paid from the general fund
of the county in which the prosecution was instituted or habeas 1 Article 26.044 of the Code of Criminal Procedure authorizes
the commissioners court of any county having four county
corpus hearing held andmay be included as costs of court."We
courts and four district courts to appoint a public defender.
have held that acounty has a ministerial duty to direct payment
You inform us that Nueces County satisfies the requirements
of attorney fees ordered by a court under Article 26.05 unless the
of this prouision.
commissioners court can show that the court's award is so unreasonable as to amount to an abuse of disc~etion.~
2 Code Crim. F'roc. art. 26.044(f).
Accordingly, even after the commissionerscourt has established
a public defender's office, it remains obligated to pay attorneys
3 id,art. 26.044(h).
appointed by the trial courts to represent indigent defendants and
must direct payment of the full amount of attorney fees ordered
4 Id. art. 26.05@), (d)
by a court under Article 26.05, unless it can show that the trial
court's award is so unreasonable as to amount to an abuse of
5 Attorney General Opinion DM-354 (1995) at 3, 5-6. See
di~cretion.~
Westergren v. Banales, 773 S.W.2d 764, 765 vex. App.SUMMARY
Corpus Christi 1989, no writ); Smith v. Flack, 728 S.W.2d
After thecommissionerscourt has established a public defender's
784,789-90 (Tw.Crim. App. 1987); Gray Cow@ v. Wagner
office pursuant to Article 26.044 of the Code of Criminal Proce& Finney, 727 S.W.2d 633,636 (Tex. App.-Amarillo 1987,
dure it remains obligated to pay attorneys appointed by the trial
no writ); Attorney General Opinion 8 4 9 9 (1975).
courts to represent indigent defendants and must direct payment
of the full amount of attorney fees ordered by a court under Ar- 6 We believe it would be an abuse of discretion if the courtticle 26.05, unless it can show that the trial court's award is so
ordered fee did not comport with the fee schedule adopted by
the judges for the county pursuant to Article 26.05 of the Code
unreasonable as to amount to an abuse of discretion.
of Criminal Procedure. See Attorney General Opinion DMSusan L. Garrison
354 (1995) at 3.5-6.
Assistant Attorney General
Opinion Committee

TEXAS

COURT

OF

CRIMINAL

APPEALS

ORDER APPOINTINGMEMBER TO THE JUDICIAL
ADVISORY COUNC1I.TO TllE COMMUNI'IY JIJSI'ICE
ASSISMNCE DIVISION AND THE TEXAS BOARD OF
CRIMINAL JUSTICE
Pursuant to the provisions of House Bill 2335 (Chapter 785,
Section 1. 12 (b) , Acts, 71st Legislature, Regular Session) , I,
Mlchael J. McCormick, Presiding Judge of the Texas Court of
Criminal Appeals, do hereby appoint the following individual as
amemher to serve on the Judicial Advisory Council to the Community Justice Assistance Division of the Texas Department of
Criminal Justice, and the Texas Board of Criminal Justice:
Honorable Galen R. Sumrow
Criminal District Attorney
Rockwell County
1101 Rockwall, Texas 75087
Telephone (972) 882-0201
District Attorney Sumrow succeeds District Attorney Ken
Anderson, Williamson County, Texas.
Signed and entered this 2nd day of September, 1997.
J. McCormick
Presiding Judge
Texas Court of Criminal Appeals

ORDER APPOINTING MEMBER TO THE JUDICIAL
ADVISORY COUNCIL TO THO COMMUNITY JUSllCE
ASSISTANCE DIVISlON AND THE 'Il?XAS ROARD OF
CRIMINAL JUSTICE
Pursuant to the provisions of House Bill 2335 (Chapter 785,
Section 1. 12 (b) , Acts, 71st Legislature, Regular Session) I,
Michael L McCormick, Presiding Judge of the Texas Court of
Criminal Appeals, do hereby appoint the following individual as
a member to serve on the Judicial Advisory Council to the Cornmunity Justice Assistance Division of the Texas Department of
Criminal Justice, and the Texas Board of Criminal Justice:
Honorable George H. Godwin
Judge. 174th Judic'lal District Court
514 Criminal Court Building
301 San Jacinto Street
Houston, Texas 77002
Telephone (713) 755-6324
JudgeGodwinsucceedsSudgeCarrollWilhum, Jr.,ofthe344th
District Court.

Signed and entered this 2nd day of September, 1997.
Michael J. McCormick
Presiding Judge
Texas Court of Criminal Appeals
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Standard of Review for Factual
Sufficiency in Criminal Appeals
in Light of Clewis v. State

By Justice Bill Vance

This article is an extension of The Clear
and Convincing Evidence Standard in
Texas:A Critique, 48 BAYLOR L. REV. 391
(1996). Because the concepts discussed
here have much in common with the ideas
presented in the law review article, criminal
practitioners may benefit from the lawreview article.

In January of 1996, the Court of Criminal Appeals decided Clewis v. State, 922 S.W.2d
126 (Tex. Crim. App. 1996). It held that the courts of appeals have a duty, under Article V,
Section 6 of the Texas Constitution, to review the factual sufficiency of the evidence to support
a conviction in a criminal case. Id. at 129-30. The decision was, and remains, quite controversial. See Fulton v. State, No. 954-96 (Tex. Crim. App. May 7, 1997) (McCormick, P.J., dis-

senting) (not designated for publication). The extent of the review power of the courts of
appeals has not been fully determined. This article will examine some of the ramifications of
the Clewis decision.
We begin with a review of the standards of proof at trial. ''The
function of a standard of proof, as that concept is embodied in the
Due Process Clause and in the realm of factfinding, is to 'insuuct
the factfinder concerning the degree of confidence our society
thinks he should have in the correctness of factual conclusions
for a particular type of adjudication."' Cmmn v. Directoi; MissouriDept. of HeaIfh,497 US. 261,282,110 S.Ct. 2841,2853,
111L.Ed.2d224 (1990) (citingAddingtonv. Tern, 441 US.418,
423, 99 S.Ct. 1804, 1808, 60 L.Ed.2d 323 (1979), and In re.
Winship, 397 U.S. 358,370,90S.Ct. 1068, 1076,25LtEd.2d368
(1970) (Harlan, J., concurring]).
The three standards are:
Preponderance of the evidence -"the greater weight and

degree of credible evidence." 1 STATE BAR OF TBXAS,Tsxm PATAlso sometimes described
as "more likely than not'' or "more probably true than not."
Clear and convincing evidence -"that measure or degree of
proof which will produce in the mind of the trier of fact a firm
belief or conviction as to the truth of theallegationssought to be
established." Stme' Addington,588 S.W.2d 569,570 (Tex. 1979).
Described by the Texas Supreme Court as an "intermediate standard, falling between the preponderancestandard of ordinary civil
proceedings and the reasonable doubt standard of criminal pmceedings." Id.
Beyond a reasonable doubt-"A'reasonable doubt' is a doubt
based on reason and common sense after a careful and impattial
TERN JURY CHARGSPIC 1.03 (1987).

consideration of all the evidence in the case. It is the kind of
doubt that would make a reasonable person hesitate to act in the
most important of his own affairs." Geesa v. State, 820 S.W.2d
154,162 (Tex. Crim.App. 1991).

Beaumont v. Graham, 441 S.W.2d 829, 832-33 (Tex. 1969);
Clewis, 922 S.W.2d at 128. We must also remember that sustaining afactual-sufficiency challenge results in a new trial. Clewis,
922S.W.2d at 133-34;G u m v. Alviar, 395 S.W.2d 821,823 (Tex.
1965).

I. Legally-Insufficient Evidence
In a civil case, we review factfindings of the jury or the court
by a legal-sufficiency standard, i.e., the "no-evidence"standard.
The reviewing court must sustain a finding if, considering only
that evidence and the inferences which support the finding in the
light most favorable to the finding and disregardingevidence and
inferences to the contrary, any probative evidence supports it.
Browning-Ferris, Znc. v. Reyna, 865 S.W.Zd925,928 (Tex. 1993).
If thereis more than ascintilla of evidence to support thefinding,
the "no-evidence'' challenge fails. Id.
In a cl-iminal case, we determine whether the evidence is legally sufficient to meet the minimum standard for sustaining a
conviction under the Due Process Clause of the Fourteenth
Amendment. See Clewis, 922 S.W.2d at 132 (citing Jackson v.
Wrginia, 443 US. 307,322,99 S.Ct2781,2791,61 L.Ed.2d 560
(1979)). Evidence will sustain a conviction if, viewing it in the
light most favorable to the verdict, any rational trier of fact could
have found the essential elements of the crime beyond a reasotlable doubt. Laue v. State, 933 S.W.2d 504,507 (Tex. Crim. App.
1996) (citing Jackson standard). Review under the Jack so^^ standard is the same whether the factfinder is the judge or a jury.
The difference between the civil "no-evidence'' standard and
the Jackson standard means that in a criminal case some evidence of guilt may exist aud still not rise to the level that meets
minimum due-process requirements. Thus, in a civil case, "no
evidence" means a lack of evidence, not more than a scintilla,
none; whereas, in a criminal case, evidence not rising to the level
necessary to meet the due-process standard will be declared to be
legally insufficient. Such a finding by an appellate court in a
criminal case results in an acquittal.

II. Factually-Inszlfficient Evidence
First Clewis Question
Clevis applies to a review of the factual sufficiency of the evidence to support the affirmative finding of the elements of the
offense,on which the state's burden of proof is beyond areasonable doubt. Thereviewing court "views all the evidence without
the prism of 'in the light most favorable to the prosecution' ...
[and] set[s] aside the verdict only if it is so contrary to the overwhelming weight of the evidence as to be clearly wrong and unjust." Clewis, 922 S.W.2d at 129. In conducting a factual-sufficiency review, "an appellatecourtreviews the factfinder's weighing of the evidence and is authorized to disagree with the
factfinder's determination. This review, however, must be appropriately deferential so as to avoid an appellate court's substituting its judgment for that of the jury." Id. at 133.
Does the standard of review adopted by the Court of Criminal
Appeals (the Court) in Clewis properly review the evidence under the reasonable doubt standard required at trial? As we will
see, it may not.
We must remember that when an appellate court sustains a challenge to the factual sufficiency of the evidence, it is notmaking a
contrary finding. It is "unfinding facts" that were found. City of

A R ~ C I J L A ~THE
N GSTANDARD
In setting the standard for reviewing the findings of fact on the
elements of an offense, the Court barely addressed aninitial question that civil appellate lawyers have been pointing to as essential: who had the burden of proof at trial? Roger Townsend, W.
Wendell Hall, & Madelyn DeWoody, Standards of Review and
Reversible Erra,; 1990 Advanced Civil Appellate Course, State
Bar of Texas, F21-22; Richard Orsinger, Succersful Challenges
to Legal and Factual Sujjiciency, 1991 Advanced Civil Appellate Course, State Bar of Texas, N17-19; W. Wendell Hall, Sfandards ofAppellate Review in Civil Appeals, 21 St. May's L. I.
865, 909-10 (1990); W. Wendell Hall, Revisitiug Standards of
Review it1 CivilAppeals,24 St. Mary's L. J. 1041,1138-39 (1993);
see also WilliamPowers, Jr. & JackRatliff, AnotherLookat "No
Evidence" and "lnsrr~cientEvide~zce,"
69 TEX.L. REV. 5 15,51719 11.7-11 (1991); William V.Dorsaneo, 111, 10 Texas Litigation
Guide § 151.05[3][b][iii] (1996).
In civil cases, when an appellate court reviews the factual sufficiency of the evidence to support a finding that favors the party
who had the burden of proof on that finding, the reviewing court
may set aside the finding only if a review of all the evidence,
both for and against the finding, demonstrates that the finding is
clearly wrong and unjust. Cain v. Bain, 709 S.W.2d 175, 176
(Tex. 1986). Reversal could occur because the finding was based
on weak or insufficient evidence or because the proponent's proof,
although adequate if taken alone, is overwhelmed by the
opponent's contrary proof. William Powers, Ir. & lack Ratliff,
Auofher Look at "No Evidence" and "l~~sujjicienf
Evidence," 69
TEX. L. REV. 515,519 n.ll (1991).
The standard adopted by Clewis for use in factual-sufficiency
challenges on the elements of the offense in criminal cases is the
standard used in civil cases for challenges by a party who had the
burden ofproof a f trial. This is erroneous.
That standard enunciated in Clewis is the same standard enunciated in Meraz v. State, 785 S.W.2d 146, 155 (Tex. Crim. App.
1990), and in that instance - when a defendant challenges the
jury's rejection of an affirmative defense on which the defendant
had the burden of proof at trial by a preponderance of the evidence - is the proper standard. Why? Because the question is,
was the finding contrary to the overwhelming weight of the evidence on the issue? In other words, did the jury, in order to convict the defendant, reject evidence in favor of the affirmative defense that outweighed the contrary evidence?
When the non-complaining party had the burden of proof at
trial, however, the standard is different. In reviewing the elements
of the offense for factual sufficiency, the reviewing court should
not be asking whether the weight of the evidence actually favored acquittal, as the Clewis standard suggests (was the verdict
contrary to the overwhelming weight of the e\,idence?). Rather,
the court should ask whether the weight of the evidence is sufficient to reach the standard of beyond a reasonable doubt. Evidence in favor of conviction could outweigh the contrary evidence and still be factually insufficient under thereasonable-doubt
standard.
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Thus, the correct formulation would appear to be whether a
review of all the evidence, both for and against the finding of
guilt, demonstrates that the finding of guilt is clearly wrong and
unjust. See Cain, 709 S.W.2d at 176. Here, as in civil cases,
reversal could occur because the finding was based on weak or
insufficient evidence or because the proof of guilt, although adequate if taken alone, is offset by contrary proof to the extent that
the reasonable-doubt standard is not satisfied. See Desseiies v.
State, 934 S.W.2d 874, 879 (Tex. App.-Waco 1996, no pet.).
It has been said that the differencein phrasing the formulations
ofthecivil factual-insufficiency standardareC'merefysemautical."
Clewis, 922 S.W.2d at 148-49(Clinton, J., concurring). Even if
the differences are semantical in civil cases, they are substantive
in the criminal context, &.cause of the greater burden of proof at
trial.

GONS~DERING
THE BURDFN
OF PROOF AT TRIAL
Does it not logically follow that if a greater degree of evidence
was required at trial, i.e. beyond a reasonable doubt, a review
standard which reflects that burden of proof should be appliedon
appeal?
In the first case to apply a factual-sufficiencyreview, the Austin Court rejected the factual-insufficiency test in favor of the
against-the-great-weight-and-preponderance test because the
former "does not import the preponderance-of-the-evidence burden of proof." Sfom v State, 823 S.W.2d 375,381 (Tex. App.Austin 1992, pet. ref'd, untimely filed). The Clewis opinion simply holds thatthereview standardenunciated by theAustinCourt
in Stone correctly acknowledges the trial standard Clawis, 922
S.W.2d at 129; Stone, 823 S.W.2d at 381. Neither opinion explains how.
As shown above, the standard adopted in Clewis fails torecognize thet the weight of the evidence might favor conviction and
still be deficient. The solution may be as simple as restating the
trial standard in the statement of the review standard: Given that
the burden of proof at trial was beyond a reasonable douht, does
a review of all of the evidence, both for and against the finding,
demonstrate that the conviction is clearly wrong and unjust? See
Mata v. State, 939 S.W.2d 719,728 (Tex. App.-Waco 1997, no
pet.) (Vance, J., concurring). This would allow an appellate court
to apply the same analysis as in civil cases, while recognizing
that the quantum of proof is necessarily greater in the criminal
context.

m.When WiUaEuctuulSufFciencyR~ewbeApplded?
Second Clmvis Question
Does the Clewis factual-sufficiency standard of review apply
to (1) only a review of the conviction, i.e., the elements of the
offense found at trial or (2) all factual findings made by the wurt
or the jury during the entire course of the proceedingsin the court
below? This question has not been fully answered.
The allocation of the burden of proof in a criminal case varies
withcircumstances. Sometimes it is beyond a reasonable douht.
A t others, the burden is a preponderance of the evidence. Four
categories come to mind: (1) incidental rulings; (2) the elements
of the offense; (3) defenses on which the stateretains the burden
of proof, e.g., self-defense; and (4) affirmative defenses, e.g., insanity.
Clewis establishes the review standard for the second category-

theelements of the offense. The Courtwill surely apply the same
review standard to the thirdcategory-defenses on which thestate
retains the burden of proof. See Saxton v. Stafe,804 S.W.2d 910,
914 (Tex. Crim. App. 1991).
As we have seen, thereview standard for the fourth eategaryaffmtivedefenses which thedefendant must establish by a preponderance ofthe evidenceis settled. Meraz, 785 S.W.2d at 155.
The standard is, and should be, the same civil review standard
used to review challenges to ajury's failure to find facts on which
the complaining party had the burden of proof, i.e., assertions
that the jury's failure to affirmatively answer is contrary to the
greaterweight of theevidence. Thereviewing court must sustain
the failure to find unless, considering all the evidence, the finding is so contrary to the great weight and preponderance of the
evidence as to be unjust. Cropper v. CaterpillarTractor Co., 754
S.W.2d 646,651 (Tex. 1988);Pooiv. FordMotor Co., 715 S.W.2d
629,635 (Tex. 1986).
If the factual-sufficiency standard appIies only to theelements
of the offense, as Clewis suggests, then review of the first category, other rulings of the trial court ancillary to the main trial,
should continue under their present standards of review. This is
usually the abuse of discretion standard.
When thereview standard is abuse of discretion, points attacking the legal and factual sufficiency of the evidence are inappropriate. Ashcraft v. State, 918 S.W.2d 648,655 (Tex. App.-Waco
1996, pet. ref'd); Cmuch v. Tenneco, Inc., 853 S.W.2d 643,646
(Tex. App.-Waco 1993, writ denied). However, if the Coua of
Criminal Appeals determines that the standard applies to other
rulings, then review standards for all types ofrulings from motionstosuppressevidencetomotionsfornewtrialwillbechanged.
Why would the Court so hold? Ckwis holds: "When their jurisdiction to review fact questions is properly invoked, thecourts
of appeals cannot ignore constitutional and statutory mandates."
922S.W.2dat 131. TheCourtfurtherrecognizesthatincivilcases,
the Texas Supreme Court has held that under Article V, Section
6, the courts of appeals have the authority and responsibility to
review the verdicts in civil cases to determine whether the evidence is factually sufficient. Id. However, having held that the
Constitution confersadnty on the courts of appeals toreview the
factual sufficiency of theevidence of convictionin criminal cases,
thecourt could find that the constitutional provision, which speaks
in terms of "all questions of fact brought before them," confers
on each criminal defendant a constitutional right to have all factual determinationsduring the course of hs proceeding reviewed
under that standard.
Several instancesin which a change would occur come to mind.
In ruling on a motion to suppress a confession, the trial judge
mustmakewritten findings of fact and conclusions of law. k.
CODE CRIM.
PROC.ANN. art. 38.22,$6 (Vernon 1979). Currently,
we apply a "deferential standard" when reviewing a trial court's
ruling at the suppression hearing. Upton v. State, 853 S.W.2d
548,553 (Tex. Cum. App. 1993). If the court's resolution of a
controverted issue is supported by the record, a reviewing court
should not disturb that decision. SeeMuniz v. State, 851 S.W.2d
238,252 (Tex. Crim. App. 1993). A"sufficiency review" under
the Clewis standards is not performed.
In revoking a probaion, the court must find that the allegations of the State have been proved by a preponderance of the
evidence. Cobb v. Srate, 851 S.W.2d 871, 873 (Tm. Crim. App.
1993). Must the findings on those allegations be reviewed fur

sufficiency ofthe evidence? Prior to Clewis, thevler Court held
that the civil review standard should be app2ied to the trial court's
rejection of the defendant's affirmativeedefense of inability to
pay fees and costs, but that holding was disavowed by the Court
of Criminal Appeals Hill v. State, 718 S.W.2d 751,754-55 vex.
App-lfrler 1985), rev'd. 719S.W.2d 199 (Tex.Crim.App. 1986);
see also Hill v. Stare, 721 S.W.2d 953 (Tex. App.-Tyler 1986, no
pet) (on remarld). Will the 'l)&r Court's holding be revived because of the constitutional provision?
The Waco Court held that the Uewis review standard does not
apply to incidental ruliqgs, i.e., other than the findings encompassed in the verdict of guilt after a 'ial. Brumbalow v. State,
933 S.W12d 298.299 (Tex. App.-Waco 1996, pet. ref'd). Completing the four categories, we also held that factual-sufficiency
complaints about the jury's rejection of defenses on which the
state retains the burden of omof will be reviewed bv the Clewis
standard of review. Hernandez v. State, 938 S.W.2d 503,509- 10
(Tex.App.-Waco 1997, pcl. tiled). We have also held that Clewis
did not resurrect the "outstanding ileasonable hypothesis" standard in factual-sufficiencycases. Dessellee, 934 S.W.2d at 878.
Finally, the Eastland Court held that Clewis does not apply to
the assessment of punishment. Flaras u Statex936 S.W.2d 478,
479 (Tek. App.-Eastland 1996, pet. ref'd).
As the number of decisionsunder Clewis incream, these question, and others not yet thought of, will be answered. On thing
appears certain: factual-sufficiency reviews are here to stay,*

Justice Bill Vance receiveda bachehrk degreefi.dm Teurs
A&M in 1961, a J.D. from the Universilyof Tenas in 1963 and
an LLM from the University of Virginia in 15295. A former
Assistant County-DisfricsAttorneymd County Judge of Brazos
Countj, Vance is Board-cestifhd in Civil Trial Law. He is
currently Justice in the Tmh Court of Appeals and A&unc#
Pmfessoc Baybr Lmu School.
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* Projectedmailing dale

Old Chief - New Law

Can a Motion in Limine, a Stipulation of Evidence, and about Requested Jury Instruction keep the Jury from hearing about the
Defendant's prior conviction in a Felon in Possession case?

Bv Bruce S. Fox
(with special thanks to legal
assistant Michael Stephens)

On a January 23, I read the Texas Lawyer Summary of Old
Chiejvs. U.S.(decided January 7, 1997, to be reported at 117
S.Ct. 644, 65 USLW 4049). In summary, Old Chief holds
that when a defendant offers to stipulate to evidence of a prior
conviction that is an eIement of an offense (here, to enhance
mere possession of a firearm to a felony grade offense), the
name and nature of the prior conviction become inadmissible
to show the prior felony conviction. Instead, a jury would get
a special instruction informing them that the defendant was
subject to felony punishment if he or she was convicted on
the factual elements of the charge.

In effect, Old Chief; (asurprising 5-4 decision written by Justice Souter) attempts to remedy the extreme prejudice suffered
by a non-testifyingdefendant when the Stateis allowed to admit
evidence of aprior felony offense that is alleged as an enhancing
element of the primacy charge. The case turned on the "probative vs prejudice" test found in Rule of the Federal Rules of Evidence). The Court held that once the defendant offered to stipulate to his prior conviction, the probative vdue of admitting the
name and nature of the prior felony was "discounted," or diminished, to the point that its prejudicial value outweighed its probative value.
The Court suggested that the proper approach would be to inform thejury that the defendant belongs to that class of individuals who, as amatterof law, fall within the definiticn of those who
face a felony charge for possession of a fuearm. To do otherwise, the court opined, would suggest a sequence of "bad character reasoning," which would unfairly tax the jury's capacity to
hold the government to its burden of proof on the current charge.
Old Chief couldn't have come at a better time. I was set as the
number one case on January 27 in the 299th District Court of
Travis County (Texas) on a charge of Unlawful Possession of a
Firearm by a Felon, Section 46.04 Texas Penal Code. I quickly
obtained a copy of the full opinion from West Law, and began to
scratch out a Motion in Limine, plus some supporting documentation. The attached Motion in Limine, Stipulation of Evidence,
and Requested Instruction to the Jury were the product of a l a t e
night, coffeeinduced, llth-hour effort to havesomething in hand
for the Court on the next business day.
I only spoke to limiting the details of the prior conviction from
the jury's consideration. This same Iine of reasoning, however,
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could easily and logically be extended to attempt to exclude any
information about the prior felony conviction used to enhance
under a penal statute such as Section 46.04. Therefore, the proposed Motion in Limine is pled in the alternative. It addresses
both the complete exclusionlsuppressionof the prior conviction
evidence from the jury's consideration and, in the alternative,
prays for a limiting instruction to the jury. The additionallegal
authority to (attempt to) completely exclude proof of the prior
conviction is referenced on the motion. I feel it is important to
urge each of the arguments (and anything else creative you can
come up with) as it is never easy to predict the response of trial
and/or appellate courts.
It should be obvious to those who practice criminal defense
law on a regular basis (and maybe even prosecutors and judges),
that the admission of evidence of a prior conviction under these,
or similar facts, is poison, and inherently unfair to the determination of guilt or innocence as to the primary charge. Hopefully,
through Old Chief, and the competent efforts of our brethren, we
can make new and fair law, which does not have the effect of
quieting the defendant's election of going to trial strictly on the
facts of the case.
By the way, my case did not go to trial on Monday morning.
As a matter of fact, when I got to court (dressed and on time), I
was greeted with a hand shake and a dismissal. I didn't even get
to serve the state with my new motion, let alone argue all the
wonderfuVquestionable points of law I had thrown together.
Maybe another day..

.

I believe there is merit somewhere in this line of reasoning.
Good luck.

*

VI.
Even if it is deemed that this evidence is relevant, Rule 403 of the Texas Rules of Criminal Evidence states that evidence,
although relevant, may be excluded if its probative value is substantially outweighed by the danger of unfairprejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.
(Emphasis added) See also Montgonzeiy vs. State 810 S.W. 2d 372 (Texas Criminal App. 1976).
Clearly, since there now remains no evidentiary necessity for the admission of the facts stipulated to, it cannot be said that the
probative value, if any, of this evidence outweighs the obvious unfair and prejudicial effect of allowing a jury to hear evidence of a
conviction, and confinement, when these facts have no bearing on the ultimate fact questions dispositive of the primary case. Texas
Constitution Article 1, Sections 10 and 19 U.S.Constitution, Amendments 5,6 and 14.
W.
The risk of contamination of the jury by entering such evidence is great. The risk of a verdict tainted by improper
considerationsis substantial, especially when weighed against the value of proving what is already offered in the form of a
stipulation. See, Montgonteiy, Supra.

VIII.
It is a well-settled common law tradition that no man is to be tried as a criminal, generally. Acts of bad character, including
prior convictions, are not admissible to prove the character of aperson "in order to show action in conformity therewith", Rule
404(b) Texas Rules of CriminalEvidence. Clearly, evidence of the Defendant's prior conviction would not be admissible in the
case at bar under some exception to Rule 404, unless of course the Defendant was to testify, or at the punishment phase of the
trial. The effect of admitting the Defendant's prior conviction, during the guiltlinnocence phase of the trial, in light of his offered
stipulation, is to admit character evidence which would otherwise be inadmissible under Rule 404, Texas Rules of Criminal
Procedure.

IX.
This creates an additional jeopardy to the Defendant charged with this offense. While hisher exposure to punishment is in the
same range as those charged with other third degree felonies, the nature of the alleged admissible evidence places him in a more
tenous, and vulnerable, position than another Defendant who is charged with a third degree felony which does not require proof of
a prior felony as an element of the charge. This is true no matter how many prior convictions that individual has. Helshe is still
tried strictly on the facts of the case, not based on evidence of prior convictions, or bad acts, which are not otherwise admissible.
Texas Constitution, Article I, Sections 3,10,14, and 19 vs. US. Constitution,Amendments 5 , 6 , and 14.
X.
To admit this evidence, in light of the tendered stipulation, creates an atmosphere which suggests a decision on fact issues that
would he otherwise inadmissible, irrelevant, emotional, and prejudicial.

XI.
If the court rejects the arguments of counsel on the above points of law, the defendant would request in the alternative that the
Court inform the jury only that the Defendant has admitted that he has a prior conviction that falls within the class of crimes
categorized as felonies by the Texas Legislature; and therefore, the alleged unlawful possession of a weapon becomes a felony
offense, not a misdemeanor. Additionally, that any mention of the name or category of the felony offense, alleged to enhance the
underlying misdemeanor, or any mention of the confinement of the Defendant would tend to support the defendant's conviction
on improper grounds as discussed in each of the paragraphs in this Second Motion in Limine.
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully q u e s t s that this Honorable Court grant Defendant's
Second Motion in Limine, in whole, or alternatively, in part.
Respectfully submitted,

Bruce S . FOX
Attorney forDefendant
CERTIFICATE OF SERVICE
By my signature above, I hereby certify that copies of the foregoing motion have been furnished to the office of the District
Attorney of
County, Texas on this the -day of
, 1997.
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CAUSE NO.
IN THE DISTRICT COURT OF

STATE OF TEXAS

COUNTY, TEXAS

VS.

JUDICIAL DISTRICT

1997, came on to be heard the Defendant's Motion InLimine.
On this the
day of
The Motion In Limine is GrantedIDenied with the following provisions:

HONORABLE JUDGE PRESIDING

CAUSE NO.
IN THE DISTRICT COURT

STATE OF TEXAS

OF TRAVIS COUNTI, TEXAS

VS.

JUDICIAL DISTRICT
REOWST THAT THE COURT INCLUDE CERTAIN MKITERS
IN THE INSTRUCITONSTO THB JURY
TO THE HONORABLE JUDGE OF SAID COURT:

, Defendant in the above cause number, by and through his undersigned counsel and files this his
NOW COMES
Request That The Court Include Certain Matters in the Instructions to the Jury, and in support thereof would show unto his
Honorable Court the following:
I.
Defendant has filed a Motion in Limine and various other motions regarding extraneous offenses. Defendant further asks this
Honorable Court to include in its instructions to the Jury the following instruction:
- -

, belongs to the class of people who, as a matter of law, fall within the
"I hereby instruct you that the Defendant;
definition of those who face a felony charge for possessing a weapon."
WHEREFORE, PREMISES CONSIDERED, the Defendant,
will grant this request and instruct the j u ~ yon the matters raised herein.

, respectfully prays that this Honorable Court

Respectfully submitted,

-

BRUCE S. FOX
Attorney for Defendant
-

-

-
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CAUSE NO.

*
*.
*

STATE OF TEXAS
VS.

IN THE DISTRICT COURT OF
COUNTY, TEXAS

*

*

JUDICIAL DISTRICT

TO THE HONORABLE JUDGE OF SAID C O m

, Defendant herein and requests that the Honorable Judge of this Court take judicial notice of the
COMES NOW
Defendant's stipulation of evidence to be entered in the above cause for the reasons stated herein; fu~thermorethe defendant asks
County Attorney's ofice to join in this stipulation of evidence, based upon the following:
the prosecutor representing the
I.
The Defendant's indictment in the instant cause for the offense of lawful possession of a firearm by a felon alleges that the
Defendant's prior felony conviction used for the purpose of enhancing the instant offense to felony is a conviction on
for the offense of
in the
County, Texas. CauseNo.

Judicial District Court of
11.

Paragraph one also states that the alleged possession of the firearm was after said wnviction, and before the fifth anniversw of
the release of
from confinement.
111.
Defendant hereby agrees and stipulates, by his signature below, that headinits to the following:

1)

He was convicted on
,for the felony offenseof
Judicial District Court of Travis County, Texas, Cause No.

, in the

That the date of the offense alleged in paragraph one of this indictment,
2)
before the fifth anniversary of the release of
from conf~nement.
WHEREFORE PREMISES CONSIDERED, the Defendant asks this court to make Judicial notice of the facts stipulated to
herein:
Respectfully submitted,

BRUCE S. FOX
AmORNEY FOR DEPENDANT
I,

.hereby agree to stipulate to the facts asserted herein:
Defendant

,Assistant District Attorney for

County, Texas, hereby agree to stipulate to the facts asserted herein:
Assistant Dishict Attorney
County, Texas
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CERTIFICATE OF SERVICE
By my signature above, I hereby certify that copies of the foregoing motion have been furnished to the office of the District Attorney
1997.
of
County, Texas on this the __ day of

CAUSE NO.
IN THE DISTRICT COURT OF

STATE OF TEXAS

COUNTY, TEXAS

VS.

JUDICIAL DISTRICT

CAME ON
to be heard Defendant's Stipulation of Evidence in the above-styled and numbered cause, and it is the
considered opinion of the Court that the motion should be: ( G W D ) (DENIED), with the following instructions or limitations

-

-

-

SIGNED AND ENTERED on this

-

-

--

day of

HONORABLE JUDGE PRESIDING
Bruce S. Fox received his J.D. from St. Mary's University in 1980 and an M.A. in CriminologyfromSam Houston State University
in 1984. He has been an Inmate StaffAttorney at the Texas Department of Correcfions,a Travis County Prasecutor and an Assistant
Texas Attorney General. Since 1987, he has maintained a solo criminal defense practice in Auslin.
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VOICE for the Defense, and $39 of regular dues is for TCDLA legislative programs.
Dues to TCDLA are not deductible as a charitable contribution but may be deducted as
an ordinary and necessary business expense. Because of TCDLA's legislative program,
$39 of sustaining and regular membership dues is not deductible as a business expense.
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Check desired purchase:

TCDLA Publications
TCDLA State Forms Diskette
TCDLA Member
Non-Member

0 IBM -Word Perfect 5.1,3.5"
0 IBM -Word 97,3.5"
0 Mac Wordperfect 2.0,3.5"

-

0 TCDLA DWI Super Star Course Book, February, 1996

CDLP DWI Skills Course, December, 1995

SPECIAL TWO VOLUME SET

0 TCDLA Cross-Examination Manual, March, 1996

CDLP Publications
0 CDLP 1996 Capital Murder Manual (supplies limited)
0 CDLP Capital Murder Course Materials

0 CDLP Capital Habeas Materials (while they last)

- 2 volume set)

0 CDLP Criminal Practice Materials (1994 kdition

CDLP Skills Course Books:
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advantage of TCDLA Discounted Long
Distance Telephone Program
When we first introduced
the TCDLA Discounted
Long Distance Program,
w e knew some of you
would be skeptical.
Well, the doubts of many
TCDLA members have
been erased. They're the
ones who have already
signed up for the TCDLA
Discounted Long
Distance Telephone
P r o g r a m ; administered by
1

Through group volume
and buying power, this
program enables members to select the exceptional quality and reliability of one of the top
carriers in the worldincluding AT&T and
MCI--and still cut their
long distance phone bill
by up to 48%.
If your company would
like-to find out more

-

contact UWI today. The
representatives will give
you a free written comparative analysis of you
phone usage.
It's not too late to join
other TCDLA members
and reduce your compauy's overhead immed
ately through the TCDL
Discounted Long
Distance Program. Call
_UWI_at 8 0 0 - 3 4 2 - 9 2

, Forensics & Habeas Seminar
Golf Tournament

i

I

District 1
Daniel "Dan" Hurlev
Rod Hobson
District 2
Michael Gibson
Jack "Rusly" Woll
Joreph"Sib" Abrahom, Jr.
District 3
Mike Heiskell
Peter A. Lesser
Gory Udoshen
Mark Daniel
Bobbie fdmondr
Craig Jell
Carlton MrLarly
Jack Striiklond
Randy Wilson
District 4
Clihon 1. "Scrappy" Holrnes
Odir Hill
Barney Sawyer

Bennie House
Debarah Gotllieb
Marjorie Meyers
Stanley Srhneider
Jim Lovine
Dovid Cunningham
Robert A. Jones
Dirtict 6
Douglor Tinker
Robert Lermo
Kyle Welth
lore Gonzolez-Fah
District 7
Cynthia Hujor Orr
Mirhoel Bernard
George Srhormon
John Convery
District 8
Jeanette Kinard
Randy Leovill
Ben Florey
Stanley Srhweiger

San Antonio - October 16, 1997,
7:30 a.m.
Silverhorn Golf Course - one of San Antonio's
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$70 per person - 18-hole green fee and cart rental
included
Prizes awarded to winning teams
Format: Florida Scramble
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I Name:

I

Phone:
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.
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Return entry forms to:
Dan Hurley
1703 Ave. K
Lubbock. Texas 79401
~
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Sufficiency of the Evidence to Warrant
a Finding of Future Threat to Society
Expert Testimony and Some Thoughts on
By Mark C, Hall
Objections .
In 1979, Dennis McGill and I argued the death penalty appeal of Philip Carey Brasfield.
There were, at the time of oral argument, ten opinions by the Court of Criminal Appeals concerning psychiatric testimony wherein such testimony was reviewed for support of the finding
of a "future threat to society." Included in these ten were Smith v. State, 540 S.W.2d 693
(Tex.Cr.App. 1976). The other limited number of cases on sufficiency had categorized the
factors to consider to be criminal record, character evidence, and extraneous offenses and convictions. There were none of these "factors" in Brasfield. There were no cases at the time
concerning future threat to society in the penitentiary type of evidence and/or factor.
Recently, I had occasion to review psychiatric, psychological and a new type of
testimony in death cases, "prison condition expert" testimony. I learned in this
review that since Brasfield, the jurisprudence on legal sufficiencyof the evidence
to warrant the death penalty has grown to
burdensome proportions, as noted by the
Court of Criminal Appeals in one recent
opinion wherein the comment was made
that it would he difficult to think of afresh
approach on appeal for review of the legal
sufticiency of the evidence to warrant the
death penalty. The factors of Keeton v.
State, 724 S.W.2d 58 (Tex.Cr.App. 1987)
remain in affect as "guidelines" to review
legal sufficiency of theevidence in capital
cases, albeit therecent opinion of Maninez
v. State, 924 S.W.2d 693 (TexCcApp.
1996).
During this review, an apparent shallowness of psychiatric and psychological testimony in death penalty cases was striking.
The new unbridled use of "penitentiary
conditions experts" and conclusions was
abhorrent. This article addresses the offensive use of and possible objections
thereto of psychiatric and psychological
opinions by hypothetical, and the offensive use of penitentiary conditions experts
and objections thereto in death penalty
cases.
In twenty years, it is apparent that psychiatric testimony in a capital case has

evolved from the fears of defense counsel
in the days of Brasfield of the prosecution
running a "Doctor Death" in to examine
the accused, to the use of "doctor deaths"
who testify by hypothetical (and now the
case of Lagrone v. Stat& 942 S.W.2d 602
(Tex.Cr.App. 1997). Over the decades of
legal sufficiency cases, thecourt of Criminal Appeals has reviewed the testimony of
Grigson, Dr. Death, too many times to enumerate. (See the dissenting and concurring opinion of Judge Baird in Fuller v.
State, 829 S.W.2d 191 (Tex.CcApp. 1992)
at p. 211. Now, it is apparently rare not to
see a case without psychiatric opining
based on a hypothetical of the facts by the
new breed of "Dr. Death."
As noted by Judge Mahoney, no cases
have been reversed on insufficient evidenceto warrant the death penalty that had
psychiatric testimony except one. (Flores
v. State, 871 S.W.2d 714 (Tex.Cr. App.
1993), p. 718). This one case was Garcia
v. State, 626 S.W.2d 46 (Tex.Cr.App.
1981), wherein the psychologist testified,
based on athirty minute observation of the
Defendant, without a hypothetical that included any particulars. The testimony was
labeled "ludicrous"by the Court of Criminal Appeals whichstated that the testimony
could not be "...seriously consideredin assaying the evidence to support the finding..." to the issues, Id. p. 51. There was
"...nothing in the record to indicate Dr.

Landrum knew the facts of the instant case,
or if he did, took them into consideration
in reaching his opinion." (p. 51). In other
words, the doctor was not given a hypothetical but instead testified as to general
conclusions. Garcia, at p. 50-51, is interesting reading because the "reasons" for
the doctor's conclusions are quite similar
to the reported "basis" of opinions of psychiatric testimony by way of proper hypothetical.
There is another case in which the death
penalty was reversed wherein it was determined that Dr. Grigson's testimony
should have been excluded on competency
and relevancy objections. Obviously, the
testimony was not presented by proper
hypothetical but the opinion by Judge
Clinton is significant because it preceeds
and presages Rule 705(b), Rule 403, and
Kelly v. State, 824 S.W.2d 562
(Tex.Cr.App. 1992). The very significant
language in the opinion is worthy of being
set forth in full.
"Merely that the witness has professional
credentials or occupational status in a calling which relates to the matter in question
is insufficient to qualify him. Rather, it
must be shown that he possesses special
knowledge upon the specific matter about
which his expertiseis sought. And indeed,
"even though a witness' qualifications as
an expert may be established or admitted,
his opinion may be inadmissihleif there is

no evidence of technical or scientific support for it." Ray, 51400 at 26-27. Thespecia1 knowledge which qualifies a witness
to give an expert opinion may be derived
entirely from a study of technical works,
or specialized education, or practical experience or varying combinations thereof;
what is determinative is that his answers
indicate to the trial court tbat he possesses
knowledge which will assist the jury in
making inferences regarding fact issues
more effectively than thejury could do so
unaided. Ray, $1401: Moorev. Grantham,
599 S.W.2d 287 (Tex.1980); Bowmanand
Blatz v. Raley, 210 S.W. 723
(Tex.Civ.App.-San Antonio 1919, no
writ); see also Lawson, supra.
Furthermore, expert opinion evidence
mustbe tested andlimited by the sameconsiderations as other evidence in determining its admissibility; whether its probative
value outweighs its prejudicial potential.
Thus the admission of the expert's opinion is dependent upon the offering party's
showing that it is appropriate because of
the unfamiliarity of lay jurors with a body
of expertise which is relevant to the resolution of the litigation. Concomitantly,
relevance of the opinion to an issue in litigation is established only if the expert's
conclusion is hased upon facts either
proved or assumed. Barefoot v. State, 596
S.W.2d 875 mx.Cr.App. 1980); Moore
v. Grantham, supra; Montgomery Ward &
Co. v. Levy, 136 S.W.2d 663
(Tex.Civ.App.-Fort Worth 1940, writ
dism'd judgmt.coc); and see also Ray,
91402, wherein it is stated:
'Theexpert's opinion testimony d e
rives its value not from [actual personal] observation but from special
knowledge or experience, enabling
him to draw inferences more reliably
than the jury can unaided. Thus the
expert witness is not confined to opinions on facts within his own knowledge."
"...Therefore "where the expert
speaks from personal knowledge or
observation he may give his opinion
without an advance hypothetical statement. But if the witness cannot supply the facts upon which his expert
inference is to he founded they must
be presented hypothetically." Id.
"...Appellant's furlher objection to
the"relevance" of an opinion concerning the probability of his future conduct, formed by apsychiiitrist who had
never examined him and knew noth-

ing of his psychiatric history, directly
informed the trial court and the prosecutor that the proffered opinion had
not been shown to have any value,
probative of the issue before the jury
in appellant's trial."
@. 501) Hollomanv.State, 613 S.W.Zd497
(Tex.Cr.App. 1981).
This language is predictive of the language in Kelly v. State, Id, and E.I. duPont
Nemons & Co. v. Robinson, 923 S.W.2d
549 pex.1995). The significance is that
just because a psychiatrist or psychologist
can testify by hypothetical, theadmissibility of the testimony still must be determined by the trial judge outside the
presence of the jury by way of Rule 104,
Rule 705(h), Rule 401, Rule 403, Texas
Rules of Criminal Evidence and Kelly Y.
State.
Barefoot v. State, 596 S.W.2d 875
(Tex.Cr.App. 1980) and its prodigiesgo off
on the weight of the testimony. That is,
failure to examine and thedata relied upon
goes to the weight. Dupont, Kelly, and
Montgomery v. State, 810 S.W.2d 372
(Tex.Cr.App. 1990) recognize the Court's
obligation to fust review theexpert's qualifications, screen their opinions, determine
relevancy and balance pmsuant to Rule
403.
That is, Rule 104,705,401,403, Kelly,
Dupont and Daubert pmvide the opportunity to reexamine the validity of Barefoot
v. Sanders, and its progenies at least on the
trial level and, hopefully, on appeal some
day,regardingadmissib'iityof psychological or psychiatric testimony by hypothetieal based only upon the facts of the case in
expressing the ultimate opinion of future
dangerousn&s.
Psychiatrists' and psychologists' testimony, when presented by hypothetical
without review of medical records, or psychological testing, or statements of
some type of diagnosis of a valid recognized disorder, should besubject to objection.
How can a psychiahist or psychologist
testify to a supposed expert prediction in
their field when the expert has not even
examined the client, nor tested the client
or even reviewed mental reoords? Trial
counsel on a capital case shouldnot "brush
this off" on the basis that it is done every
day and approved in Bar&oot. The objection in Dupont was speculative and unre
liable. At a minimum, should not this
objection be made to the non-examining
psychiatrist or psychologist?

Objectionfindings in Dupont by the trial
court were that the conclusions of the expert in the case, "...were speculative and
unreliable. The trial court held a pretrial
heating on DuPont's motion and foundthat
Dr. Whitcomb's testimony:
(1) was not grounded upon careful scientific methods and procedures;
(2) was not shown to be derived by scientific methods or supported by appropriate validation;
(3) was not shown to be based upon scientifically valid reasoning and methodology;
(4) was not shown to have a reliable basis
in the knowledge and experience of
his discipline (horficulture);
(5) was not based on theories and techniques that had been subjected topeer
review and publication;
(6) was essentially subjective belief and
unsupported speculation;
(7) was not hased on theories and techniques that the relevant scientific
community had generally accepted,
and
(8) was not based on a procedure reasonably relied upon by experts in the
field."(at p. 552).
(See, "A Dose of Daubea To Alleviate
'Junk Science' in Texas Courtrooms..." 27
Te*asTech LawReview#I, 1996, by David
Colmenero).
In the case of apsyehiatrist orpsychologist testifying from hypothetical, without
the benefit of medical records, testing or
diagnosis, that a person is a future threat
to society, at least trial counsel should examine the witness under 104 and 705, with
a view to 401 and 403 objections, and
705(b) and (c) objections as to these factors.
AlthoughKelly andDuponr arecouched
in terms of novel scientific theory, the principles of the duties of the trial judge apply
to %on-novel" expert testimony. Rules
702,704,705,401 and 403 do not mention and are not limited to "novel" expert
testimony. (Hartman v. State, 946 S.W.2d
60 (Tex.Cr,App. 1997).
As for psychiatrists and psychologists
who have not examined a defendant, under Kelly, Dupont and Dauben, does their
testimony pass the factors of sufFicient reliability for admission in the first instance
by the Judge? Should not the trial counsel
ask:
(a) Has the technique of forming a conclusion on the limited knowledge
been tested,
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(b) What about peer review and publicaSuch objections and arguments d i ~not worthless.
. tions of forming opinions and predict- merely go to the weight of the testimony if
The typical anticipated scenario might
ing behavior without a thorough trial counsel asks a few questions in his be:
examination;
"Do you have an opinion?"
own mind and objects on the basis: First,
(c) What are the techniques known or po- is there adifference between the method"Yes."
tential rate of error;
ology of reviewing the horrors of a crime
"What is that opinion?"
(d) To what extent, has the relevant "sci- and a few other generalized background
"He's a fhturethreat."
entific" community accepted the comments, and then making the jump to
'What do you base that opinion upon?"
theory or technique; and
conclude the individual is a future threat
"Well - what I hear is: This was a grue(e) What clinical procedures and testing to society, and the methodology used to some crime. The defendant takes advandoes the psychiatric and psychologi- conclude that "pecan trees were contami- tage of people...he was a poor probationer
&a1community normally go through nated" in the Dupont case by use of the who did not finish school, which shows
to diagnose disorders and give axis "experts"' method called "comparative he..."
ratings.
symptomology." Generalized "cornparaIsn't this pure speculation, not beyond
Under Frye and "general acceptance tive symptomology"in criminal cases and the realm of the average juror? Further, it
theory,'' the apparent approach has been attempts to individualize these to death is devoid of any real psychiatric or psyfor thedefense to call experts to talk about worthiness is not any exercise of "exper- chological factual basis so as to provide
the studies that predictions of future dan- tise" heyond the common realm of under- any reliabilityrequireduuderstateandfedgerousness are unreliable. The prosecu- standing of ajury. Second,psychiatristsare era1 due course and due process of law.
tion thencountem with-psychiatristsmake doctors. Supposedly, they follow the hook That is, is this any aid to the jury in the
predictions in the practice of their field on "disorders." Supposedly, they also fol- search for individual death worthiness?
everyday. (See, Matson v. State, 819 low the procedure of differentia1 diagno- (See, Judge Mahoney dissent Smith, 870
S.W.2d839 [Tex.Cr.App,-19911 [caseof sis in diagnosingand treatingpatienfs, yet S.W.Zd, p. 38).
defense testimony not being admissible], this may beoverlooked in cross-examinaThe focus in "non-novel" scientific or
and also, Rachsl u State, 917 S.W.2d 799 tion and in the testing of methodology of "specializedknowledge"testimonyisupon
[Tex.Cr.App. 19961).
the expert under Rule 705. Thus, further the duty of the trial court to determine
The cases after Barefoot have continu- areasof inq~ityre~ardingspeculativenesswhether the testimony is reliable andlor
ously skirted around, but mentioned, the andunreliability are:
thus, probative and relevant, and then baldisagreement in the psychiatric '%ommu- (a) How does he or she apply any studies anceunder 702,705,401 and 403 analysis
or clinical characteristicsto the indi- whether the testimony is "neverthenity" concerning the predictability of future dangerousness. Dr. Patrick G.
vidual;
less...unhelpful to the trier of fact for
Lawrenceinhis article'ThePredictionOf (b) Factors of Duponf;
other reasons," Kelly, p. 572.
Future DangerousnessIn PrisonFor Capi- (c) What scientific orpsychiatricmethodThis is the bottom line: Of what assistal Murder Defendants," VoiceforThe Deology is being applied;
tance and value to the jury is the State
fense, Vol. 25 #3,April 1996, reviews this (d) What is beyond speculation - what is "whore" psychologist's or psychiatrist's
controversy. He mentions the Monahan
baseduponreasonablemedicalprob- testimony, that is based on a hypothetical
abilities;
study and MacArthur Risk Assessment
of the facts of the case and possibly some
Study, outlining some clinical factors and (e) What is the scientific or "art" reason- other miscellaneous criminal history or
predictor variables for psychiatrists and
ing being applied beyond expert background, to the jury in a capital case
psychologists to consider. At least, this
qualification as a psychiatrist;
whenno psychologicaltesting of any kind
would be useful information upon which (f) What data upon which the opinion is has been performed upon the defendant or
to examine the testifying psychiatrist or
based is non-speculative and scien- reviewed by the "hypothecating" psypsychologist.
tific or even "artful;"
chologist or psychiatrist? Of what assisUltimately, what benefit to the jury is (g) Generally, in diagnosinganindividual, tance to the jury is such testimony beyond
served by an expert who testifies on hypopsychiatrists relay on psychological the "expert" label?
thetical that an individual is a future threat
testing by a psyohologist, what testIf trial counsel does not use these"tools"
to society, who has made no clinical exing of this individual exists;
andmakeobjections at trial level, the Court
amination diagnosis, nor reviewed any (h) Cmss-examine with the book.
of Criainal Appeals will always fall back
mental records, beyond the fact that the
That is, are not hypotheticals based on on the law that psychologist's or
testifying expert meers the qualifications underlying generalities nothing more than psychiatrist's testimony is a relevant facof an expert? Without some analysis of pure speculation, given only an expert la- tor to consider in finding sufficient eviclinical symptomology applied to the in- b e 1- that are reany of suchlittle relevance dence. The objections must be made that
dividual, generalopiningfromhypotheca- and d u e as to warrant exclusion under this particular testimony is not relevant
tion should be objected to by counsel as 702 and 705 or, after applying the balanc- because it is not reliable and helpful.
purely subjective, speculative and of no ing test of 403?
It bas long beenrecognized, as stated in
assistance to the jury. (See, Rachal, 917
Take thetypicalcaseof thehypothetical McBride v. State, 862 S.W.2d 600
S.W.2d 799, p. 8 15, in which Dr. of the facts of the case including the De- (Tex.Cr.App. 1993):
Marquart's testimony was not allowed r e fendant had petty problems with the law,
"...that an expert witness may
garding that psychiatrists cannot ~redict did not live out a nan-violent probation,
give testimony based upon a hypofuture dangerousness).
did not finish school and was generally
thetical question. Although the hy~
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pothetical question must be based
on facts in evidence, there is no requirement in the rules of criminal
evidence that these facts have been
proved beyond a reasonable doubt.
This Court has long recognized that
a trial court may admit, for whatever value it may have to a jury,
psychiatric testimony concerning
the defendant's future behavior at
the punishment phase of a capital
murder trial." p. 610
However, should not "...whatever value
it may have to the jury" be tested by trial
counsel? The magic words are: "the trial
court may admit."
Another interesting development in capital cases over the last two decades is the
penitentiary conditions "expert." The
Court of Crinunal Appeals has ruled that
penitentiary is society within the meaning
of the special issue. Thus, bas developed
the vogue of the "penitentiary conditions
expert" who may even go so far as to hypothecate that the individual defendant is
a threat to "penitentiary" soclety.
The testimony of thepenitentiary expert
can be anticipated to go something along
these lines:
The "expert" is an investigator with the
special prosecution unit that investigates
and prosecutes violent offenses that occur
inside the prison system of theTexas Department of Criminal Justice, Institutional
Division. Qualifications are a Bachelor of
Science Degree from Sam Houston State
University in Huntsville, Texas; a graduate of the Law Enforcement Management
Institute; a Master's Certificate from the
Texas Commission on Law Enforcement
Officers Standards &Education; in excess
of 2,000 hours in specialized training in
violent crimes, blue collar crimes, narcotics and firearms; and the "expert" has had
an opportunity to conduct and participate
in surveys conducted on violence in the
penitentiary. The studies of statistics are
not done by individual units, there is no
break down by types of violent crimes. The
percentage of "capital" murderers that
commit an act of violence whilein the system is apparently forty percent, and death
sentence capital murderers were apparently
a little higher than twenty-two percent.
About sixty percent of the general inmate
cases of violence is sixty percent, somewhat, either gang-related or committed by
gang members.
The ultimate conclusion by hypothetical may be that a person who commits a

brutal violent capital murder will probably
commit acts of violence in the penitentiary... because there are so many opportunities.
Clearly, the law is in answering special
issue number one, "whether there is aprobability that the defendant would commit
criminal acts of violence that would constitute a continuing threat to society," that
"society"includes the penitentiarysystem.
See, Jones v. State, 843 S.W.2d 487,495
(Tex.Cr.App. 1992); Boyd v. State, 811
S.W.2d 105,118n.lZ(Tex.Cr.App. 1991).
However, it has not been established and
has not been addressed in published opinion that general evidence about the penitentiary conditions and hearsay acts of
others within the system, is admissible,
relevant evidence at the punishment phase
of a capital murder trial. In fact, the existing rules of evidence, rules of relevancy,
rules of hearsay, rules of evidenceprecluding evidence of bad acts of others, and rules
of evidence about expert testimony
strongly preponderant against such testimony.
Between the hypothetical conclusion and
detailing of "basis"for the ultimatehypothecation it can be anticipated that under the
guise of proving the penitentiary is society, testimony will blossom forth that: (1)
inmates continue their criminal activity in
the prison system; (2) inmates' possessions
are dear to them and it is disrespectful to
steal from them; (3) the prison system, inmate to inmate, is run through manipulation; (4) prlson gangs recruit capital
murderers; (5) capital murderers have
nothing to lose by being violent in thepenitentiary; (6) alcohol is available in the
penitentiary; (7) drugs are available in the
penitentiary; (8) there are homosexual activities in the penitentiary; (9) gangs exist;
and (10) there are weapons availablein the
penitentiary system.
Of course, this testimony can be opened
up possibly by the "Catch 22" situation
presented by attempting to put on the
"structuralizedenvironment'~defense.See,
Jenkirts v. State, 912 S.W.2d 793
(Tex.Cr.App. 1993).
But what are the objections to this type
of testimony and this trend of "death worthiness" testimony? Whatis theprocedural
tools of the defense lawyer? The answer
is 702 and 705,401 and 403 hearings under Rule 104, and Kelly and Dupont. This
answer and procedure applies to "gang
membership"experts, gang profile experts,
rehabilitation experts, and child abuse ex-

perts. (See, "Psychiatric Testimony In
Child Sexual Abuse Cases In Texas" by
Greg Westfall, Voice for Defense, Vol. 25
#S, June, 1996).
Clearly, it has been established that evidence of gangs and their purposes existing in the penitentiary is not admissible as
to an individual defendant unless the individual defendant is shown to be amember
of that gang. In Fullerv. State, 829 S.W.2d
191 (Tex.Cr.App. 1992), the Court of
Criminal Appeals stated that "...proof in
the abstract of that organization's beliefs
and activit~eswas ultimately irrelevant to
any issue at the punishment phase of this
trial." Id. at 198. In Fuller, the Court of
Criminal Appeals cited the opinion of the
United States Supreme Court in Dawson
v. Delaware,503U.S. 159 (1992), "...proof
of an organization's violent practices is not
ultimately relevant to the sentencing of a
specific individual without proof of that
individual's membership in the organization." Id. n. 2. (emphasis added). The
same principles apply to testimony about
general conditions and violence in the
prison system, bad acts of others, andavailability of drugs, alcohol, weapons and deviate sexual conduct among inmates. See,
Jenkins v. State, 912 S.W.2d 793
(Tex.CcApp. 1993) (wherein constitutional
grounds were not raised and J. Manfield's
concurring opinion at 821).
The definition of relevant evidence is set
forth in TheTexas Rules of Criminal Evidence Rule 401. "Relevant evidence
means evidence having any tendency to
make the existence of any fact that is of
consequence to the determination of the
actionmore probable or less probable than
it would be without the evidence." Id.
The "determination" for the jury in a
capital case is "whether [beyond areasonable doubt] there is a probability that the
defendant would commit criminal acts of
violence that would constitute a continuing threat to society." Tex. Code of Crim.
Proc. Art. 37.071, Section 2 (b)(l) (Vernon
Supp. 1996).
This "determination"has passed constitutional muster because it focuses the attention of the jury on the circumstances of
the crime and assures... "the jury will have
before it all possible relevant information
about the individual defendant whose fate
it must determine." Jlrrek at 276.
Evidenceof "conditions"in thepenitentiary regarding treatment facilities therein
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was denied and upheld in the non-capital
caseofFancheru State, 659S.W.M 836(Tex.
Cr.App. 1983), as not having a relationship to the circumstances of the offense or
to the Defendant himself (citing Stiehl v.
State, 585 S.W.2d716 (Tex.Cr.App.1979).
Evidence of "judicially related factors"
such as a life sentence in the Texas D e
partment of Corrections, the only altemative to death, is not admissible, even more
so in a capital case, wherein a jury is not
assessing punishment but is finding "discrete facts" relative to issue number one.
See, Smith v. State, 898 S.W.2d 838
(Tex.Cr.App. 1995) (dissenting opinion at
865); Knox v. State, 744 S.W.2d 53
(Tex.Cr.App. 1987) cert. denied 486 U S .
1061 (1988).
Paynev. Temessee,501 U.S. 115 (1991),
and Booth v. Maiyland, 482 U S . 496
(1987) emphasize that the EighthAmendment requires that the evidence be relevant
to the Defendant's individual moral culpability and blameworthiness, in relation
to and with deference to the State's choice
of substantive factors relevant to the penalty determination.
In the majority opinion in Smith v. State,
898 S.W.2d 838, 853 (parole eligibility),
Judge Meyers re-emphasized that the
Texas issue scheme is to insure focus on
the individual: "The dissent also contends
that this evidence is mitigating and thus
the jury should he instructed concerning
the minimum incarceration terms for capital life prisoners. This evidence, however,
does not concern 'thecharacter and record
of the individual offender' or the 'circumstances of tl~epaaicularoffense."'Id.at n.25.
The "State's choice" in Texas has been
to use "special" issues for the jury to determine moral culpability, blameworthiness and all mitigating facts and evidence
about the individual defendant. Theissues
are answered within the framework of Article 37.071, Section 2(a). Thus, in answering the issues, focus is upon the relevance
of the testimony to the individual defendant. See "Victim Impact" cases: Ford v.
State, 919 S.W.2d 107 (Tex.Cr.App.1996) and Smith v. State, 919 S.W.2d 961
(Tex.Cr.App.-1996).
Therefore, speculation, conjecture and
testimony about actions of third persons
in the penitentiary, it is submitted, violates
the Eighth Amendment of the U.S. Constitution and Article 1, Section 13 of the
Texas Constitution because thedeath penalty can only be imposed based upon examination of the individual defendant's

militating or mitigating circumstances. nal acts of violence in the penitentiary. This
See, Cook v. State, 858 S.W.2d 467 ultimate opinion, attempting to connect the
(Tex.Cr.App.-1993) (Co-Defendant'spen individual defendant to the generalized testimony should be the subject of objection.
packet inadmissible).
Is
this the proper subject for "expert" hyAlso, testimony concerning hearsay expothecation
by a so-called "special knowltraneous acts and generalities of conditions
edge"
expert?
Is this a recognized scientific
in the penitentiary does not bear upon an
field
or
does
the
witness have specialized
individual defendant's death worthiness
training
in
making
behavioral predictions?
and moral culpability. Instead of focus
A
motion
to
file
should
be similar to the
upon non-arbitrary and non-capricious
following
motion.
considerations about the individual upon
Outside the presence of thejury, use the
which basis Jurek upheld the Texas death
motion
to test:
penalty scheme, evidence about general
(a)
Qualifications;
conditions in the penitentiaryfocuses upon
the actions of third persons unrelated to the (b) Data;
defendant and for whose actions the de- (c) Ability and qualifications to hypothecate;
fendant is not responsible. Nothing could
be visualized as more arbitrary and capri- (d) Training in statistics to hypothecate;
cious than condemning to death a defen- (e) Validity of statistics;
dant for actions for which he is not (0 Kelly and Dupont factors; and
responsible, for the bad acts of others, and (g) Relevancy of the facts of the specialized knowledge in relation to the infor the failures of theTexas Department of
dividual defendant.
Corrections (or whatever the current name
Roughly, the objections might be: (1) the
is). Details of generalities about prison
population, such as fighting over their pos- testimony is notrelevant; (2) the testimony
sessions, being in lock up or not, the unit is all hearsay extraneous bad acts of third
that they are in, if gangs solicit capital persons; (3) the testimony has no probamurderers, and all such hearsay acts of tive value; (4) the data lacks sufficient rethird persons, are all extraneous factors liability; (5) there is no "basis" for the
hypothecation; (6) he is not qualified
beyond the cpntrol of a defendant.
The focus of penitentiary conditions tes- to hypothecate; (7) the hypothecation is
timony is clearly upon the "system" and outside his field of experience; (8) his condoes not focus upon the individual clusions were not beyond the realm of undefendant's death worthiness. The "prison derstanding of the average juror and thus,
system's inability" to deal with gangs, inadmissible; or (9) that Rule 403 - prejusexual deviates, etc., condemns to death, dicial value outweighs any probative value.
Under Rule 403, the court must exambecause the alternative of life imprisonment is a sentence to a violent society ine the probative value of the evidence and
where, inevitably every capital murderer then, balance. Objection should be made
(or at forty percent) according to "condi- thatprison condition testimony is sospecutions" expert's hypothecation, will commit lative and based upon such tenuous facts
acts of violence. This type of testimony and data, that it is of little probative value.
condemns to death because of "bad acts," When an "expert's" opinion (and it is subextraneous offenses and conduct of third mitted "knowledge" and statements) is
persons, not even proven by statistics that based in part on unreliable facts and data,
aremore probable than not. Such specula- the trial judge, if he or she determines it is
tion should have no placein the scheme of relevant, should employ a balancing test
justice in assessing the death penalty. At to determine admissibilily. See, Smith v.
most, it is testimony that the "structural State, 898 S.W.2d 838 (Baird, J. concurenvironment" of prisons inTexas is not so ring at 865, n. 4.). In balancing, the trial
structured and controlled as an "investiga- court should consider the relative weight
of the evidence. See, Montgomery v. State,
tor" would like it to be.
At a minimum, testimony about gangs, 810 S.W.2d 372,377 (Tex.Cr.App. 1990)
deviate sex, drugs, alcohol, weapons, and and Bell v. State, 938 S.W.2d 3 5
general conditions and violence of third (Tex.CcApp. 1996 -no objection on Rule
persons in the penitentiary, has to be con- 403).
Finally, all of this type of testimony, if
nected to a defendant to be relevant.
The usual attempted connection is an found as relevant, is of marginal probative
ultimate opinion by the "prison conditions" value, all or in part, and is substantially
expert: the defendant will commit crimi- outweighed by unfair prejudice, confusion
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of the issues, or misleading the jury, or by
considerations of undue delay much less
when weighed against the purported
heightened responsibility of the trial court
in a capital case to weigh thereliability and
probativeness of the evidence which theoretically, under the Constitution, the special issue is supposed to relate to: the
individual's death worthiness.
Again, to reiterate, use 104 hearings to
test and object to:
(I) Qualifications;
(2) Insufficient data;
(3) Data relied upon is not reliable, Rule
705(c) and not admissible under
705(d);
(4) Object to relating hearsay "basis" for
opinions;
(5) Particularly object to penitentiary
conditions expert's hypothecation
that the individual defendant is a
threat to prison soeiety:
(a) No psychiattic expertise to p r e
dict;
(b) Predicting bad acts of others:
(6) UseKelly and Dupontfactors, specnlative and unreliable;
(7) Use Rule 401 and 403, relevancy and
balancing;
(8) Under Rule 403, argue:
Do we allow evidence of free society
in general?

Does "society includes the penitentiaty'kpen the floodgate to this type
of testimony?
Will and is capital sentencingrevolvingto a trial of ourpenitentiary system?
(9) Object on the constitutional grounds
noted hereinabove.
Again, as in psychiatric and psychological testimony, this type of testimony will
be upheld on appeal as relevant because
prison is "society" unless objections are
made at the trial level.
-

In Conclusion
Whathas happened over the years is that
we have come to expect that certain expert testimony, in general, is acceptable
and standard and the way to counter such
has been to call defense experts to say,
"Oh, really you can't predict" - going to
the weight, and waiving altogether relevancy objections based upon reliability
and whetherit is really "expert" testimony
worthy of the label "expert" that assists
the jury.
In the trenches, even after twenty years
of jurisprudence regarding evidence to
warrant the death penalty, as trial lawyers
wemust be prep& to continue to battle

"trash" testimony by hired gun "experts."
Certainly, this entire article and thoughts
are not new to most of The Voice membership catrying on every day in the courtroom on capital cases. However, hopefully,
this article may be of assistance to some
members, as myself, who may not carry
on the responsibilities of death penalty
cases ona regular basis. The accepted testimony of the past may be subject to objection at the trial level and, with a proper
record, may he worthy of review on the
appeltatelevel of admissibility of thesame
and, possibly, under the right citcumstances of legal or factual sufficiency review on the basis it was so unreliable as to
have no evidentiary value on review.
(Watch for the possible civil counter-part,
Merrell Dow Pharmaceuticals, Inc. v.
Havner, delivered July 9,1997,1997Lexis
67.40 Tex.Sup.J 846).*
Mark C. Halt received his bachelor's
and his J.D from Texas Tech University.
He is a past-Director and past Associate Director of TCDLA. In parrnership
with George H. Nelson (Nehon d; Hall,
Lubbock)hispraciice areasare general
trial practice, personal injury, negligence and criminal defense.

MOTION 1 0 R C0UR'I"lD EXAMUW EXPERT W I W S S FOR OUALIFICATION AND ADMlSSlTllLl'lY OF OPINIONS
TO TIlE HONORABLE JIJDGE OF SAID COIJRT:
COMES NOW the Defendant in the above entitled and numbered cause, and files this his Motion for the Court to detennine the
qualifications of any expert witness intended to be called by the State to testify in this cause, and for same would respectfully show
unto the Court as follows:

I.
Texas Rule of Criminal Evidence 104(a) provides that "[plreliminary questions concerning the qualification of a person to be a
witness, the existence of a privilege, or the admissibility of evidence shall be determined by the corn..." in DuPont v. Robinson, 923
S.W.2d 549 (Tex.Sup.Ct. 1995). the Texas Supreme Court ruled that when a party objects to the admissibility of proposed expert
testimony, the trial judge must determine the admissibility of the testimony under the controlling standards of Texas Rule of Civil
Evidence 702 (in criminal case, same rule number). As the Supreme Court stated:
In light of the increased use of expert witnesses and the likely prejudicial impact of their testimony, trial judges have a heightened
responsibility to ensure that expert testimony show some indicia of reliability. Id. at 855.
Pretrial determination of the admissibility of certain testimony is essential to avoid substantial delays during trial rebuttal testimony
to experts. The testimony of the Prosecution's expert is clearly inadmissible under the DuPont and KeNy standards.
11.

The DuPont And Kellv Standard for Admissibility of Exoert Testimony
Texas Rule of Criminal Evidence 702 provides as follows:

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact is issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may
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testify thereto in the form of an opinion or otherwise.
Constructing the foregoing language the Texas Supreme Court in DuPont, following Kelly v. State, 824 S.W.2d 562 (Tex.Cr.App.
1992), set out three general requirements for the admission of expert testimony:
Rule 702 contains three requirements for the admission of expert testimony: (1) the witness must be qualified; and
(2) the proposed testimony must be "scientific knowledge" [or "specialized knowledge"]; and (3) the testimony
must "assist the trier offact to understand the evidence or to determine a fact in issue".
Id. at 858 (emphasis added). Ifthisis purported to be scientific, additionally, theconrt stated that to constitute "scientific...knowledge
[although couched in terms of scientific knowledge, this inevitably applies to any alleged "specialized knowledge"] which will assist
the trier of fact", the proposed testimony must meet two additional standards: "the proposed testimony must be [a] relevant and [bl
reliable." Id. Relevance, in turn, requires a showing that the testimony be "sufficiently tied to the facts of the case that it will aid the
jury in resolving a factual dispute." Id. (quoting Unitedstates v. Downing, 753 F.2d 1224, 1242 (3d Cir. 1985)); see also Tex. R. Civ.
Ev. 402. To meet thereliability standard the "underlying scientific technique or principle must be reliable. Scientific evidence that is
not grounded 'in the methods and procedures of science is not more than subjective relief or unsupported speculation.'' DuPont, id.
at p. 557 (quoting Daubert v. Merrell Dow Phan~raceutical,Inc., 113 S.Ct. 2786,2795 [1995]). The court identified the following
non-exclusive list of facts that a trial court should consider when making the threshold determination of admissibility under Rule
702:

...

(I)
(2)
(3)
(4)
(5)
(6)

the extent to which the theory has been or can be tested;
the extent to which the technique relies upon the subjective interpretation of the expert;
whether the theory has been subjected to peer review andlor publication;
the technique's potential rate of error;
whether the underlying theory or technique has been generally accepted as valid by the relevant scientific community; and
the non-judicial uses which have been madeof the theory or technique. [Note footnote citing Daubert: "that an expert testifies
based on research he has conducted independent of the litigation provides important objective proof that the research comports ..."

Id., p. 57 (stating that trial courts may consider other factors that are helpful in determining the reliability of scientific evidence).
Finally, once the court determines that the proffered evidence meets the first three general criteria, the court must decide whether to
exclude the evidence because its probative value is outweighed by "the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence." See id. at 557 (quoting
Tex.R.Civ.Ev. 403, Criminal Rule 403).
When a party opposing the evidence objects to its admissibility, the proponent bears the burden of demonstrating its admissibility.
See id. at 557. Thus, in this case the State carries the burden of establishing that the testimony set forth below is admissible.
In sum, these are the questions that a trial court must ask and upon which the State bears the burden of proof -concerning each
expert witness and each item of expert testimony offered:
(1)
(2)
(3)
(4)
(5)

(6)

Is the witness qualified?
Is the proposed testimony "scientific knowledge" [or other 702 area]?
Is the proposed testimony relevant, i.e., sufficiently tied to the facts of the case that it will aid the jury in resolving a factual
dispute?
Is the proposed testimony reliable, i.e., is it grounded in the methods and procedures of science, or is it no more than subjective belief or unsupported speculation?
Does the proposed testimony satisfy the following (non-exclusive list of standards):
Has the underlying theory been tested or can it be tested?
(a)
Does the technique rely upon the subjective interpretation of the expert?
(b)
Has the theory been subjected to peer review andlor publication?
(c)
What is the technique's potential error rate?
(d)
Has the underlying theory or technique been generally accepted as valid by therelevant scientific community?
(e)
What, if any, non-judicial uses have been made of the theory or technique?
(f)
Is the probative value of the evidence outweighed by any of the following:
The danger of unfair prejudice;
(a)
The danger of confusion of the issues;
(b)
The danger of misleading the jury;
(c)
(d)
Considerations of undue delay;
Needless presentation of cumulative evidence?
(e)

nI.
These rules were established in criminal jurisprudence by the Texas Court of Criminal Appeals in Kelly v. State, (Texas Crim. App.
1992), which case was cited by The Texas Supreme Court in Dupont. Although couched in terms of "novel scientific" evidence,
VOL. 2 6 N O . 7 SEPTEMBER97
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these factors and principles of Rules 705,401 and 403 apply to any expert. (Hartman v. State, 946 S.W.2d 60 (Tex.Cr.App. 1997).

I

I

'

IV.
Hearing will show that the probative value of the purported expert testimony, if any, under Rule702, is outweighed by the unf=ir
prejudice, confusion of the issues, misleading the jury, undue delay, and considerations of the T.C.R.E. Rule 403. It is little more if
any, than speculation by a so called "expert". As noted in DuPont, p. 855, expert witnesses are available to render an opinion on
almost anything. Txpert Witnesses can have an extremely prejudicial impact on the jury, in part because of the way in which the
jury perceives a witness labeled as an expert. "[Tlo the jury, an "expert" is just an unbridled authority figure, and as such, he or she
is more believable." Id., p. 553.
Relevancy, Rule 403 considerations, and questions if the opinions are the proper subject of expert testimony should be tested outside
the presence of the jury. Martinez v. State, 763 S.W.2d 413 (Tex.Crim.App. - 1988).

v.
Further, Rule 705(b) provides for voir dire outside the presence of the jury concerning underlying facts and data upon which the
opinion is based.
VI.
Pursuant to Rule 104 and 705(b), the Defendant respectfully requests the Court to examine the State's expert witnesses to determine
their qualifications to testify as experts in this cause, their conclusions, relevancy and probative value.
WHEREFORE, PREMISES CONSIDERED, Defendant prays the Court set this Motion for pre-trial hearing and, upon hearing,
enter an order excluding the testimony ofthe State's expert witness, and enter its finding and determination of the qualifications of
each expert witness intended to be called as an expert by the State.
Respectfully Submitted,
Attorney for the Defendant
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Collateral Estoppel as Applied
to ALRIDWI Cases
Introduction
Members of TCDLAhave had an interest in the doctrine of collateral estoppel in the civiVcriminal context for several years. Prior to
1986 Michael Ramsey of Houston had the Court of Criminal Appeals apply the doctrine to probation revocation hearings in the impoaant case of Exgarte Tamer,725 S.W.2d 195 (Tex.Cr.App. 1986).
Later Michael R. Gibson of El Paso convinced the Fifth Circtiit
that, although it did not apply in his particular case, the doctrine of
collateral estoppel is a constitutional principle which has its basis in
By George Scharmen the double jeopardy provisions of the Texas Constitution. Showery
v. Samaniego, 814 E2d 200 (5th Cis. 1987) Recently, J. R. Molina, of Fort Worth convinced
the Second Court of Appeals to apply the doctrine to the ALRIDWI context to bar a breath test
in the DWI case (against precedent established in virtually all of the other courts of appeals of
Texas) in Exparte Serna, 1997 WL 232112 (Tex.App.-Fort Worth May 8, 1997). Finally, in
State v. Aguilar, -S.W.2d -No. 6901691-95 (Tex.Cr.App. June 11, 1997) the Court of
Criminal Appeals has ruled that the doctrine of collateral estoppel applies in the ALRIDWI
context, and the doctrine will be used to bar previously litigated issues between the same parties on a case by case basis.
Stufus of the Doctrine in the DWZ/ALR Context
Collateral estoppel is derived from the same principles as the
double jeopardy provisions of the United States and Texas Constitutions. Ashe v. Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25
L.Ed.2d 469 (1970); Duckett v. State, 454 S.W.2d 755
(Tex.Cr.App. 1970). These double jeopardy provisions are applicable to the States. Benton v. Maryland, 395 US. 784, 89 S.Q.
2056,23 L.Ed.2d 70 (1969) The doctrine has a somewhat longer
history in federal courts than in the states:
Although F i t developed in civil litigation, collateral
estoppel has been an establishedrule of federal criminal law at least since this Court's decision more that
50 years ago in United States v. Oppenheimer, 242
U.S. 85, 37 S.Ct 68, 61 L.Ed. 161. As Mr. Justice
Homes put the matter in that case, "It cannot be that
the safeguards of the person, so often and so rightly
mentioned with solemn reverence, are less than those
that protect from a liability in debt." 242 U.S., at 87,
37 SCt. at 69. As a rule of federal law, therefore, "(i)t
is much too late to suggest that this principle is not
fully applicable to a former judgment in a criminal
case, either because of lack of 'mutuality' or because
the judgment may reflect only a belief that the Government had not met the higher burden of proof exacted in such cases for the Government's evidence as

32

VOICE

VOL. 2 8 NO. 7 SEPTEMBER97

a whole although not necessarily as to every link in
thechain." United States v. Kmmer, 289 F.2d 909,913
(notes omitted)
Ashe v, Swenson, 90 S.Ct. 1189, 1194 (1970). Because the doctrine as applied to the states under the Fourteenth Amendment
was made retroactive, its first application in the State of Texas is
difficult to determine. However, the first published opinion on
the topic in a criminal case in Texas was Duckett v. State, 454
S.W.2d 755 (Tex.Cr.App. 1970). decided the same year as Ashe
v. Swenson.
Since the holding in Ashe, the rule has been enforced on behalf
of the defendant on several occasions in criminal cases in Texas.
Coleman v. State, 940 S.W.2d 96 (Tex.Cr. App. 1996); Ex parte
Mathes, 830S.W.2d596 (Tex.Cr.App. 1992); Lapasnickv. State,
784 S.W.2d 366.367 (Tex.Cr.App. 1990); Ladner v, State, 780
S.W.2d 247 (Tex.Cr.App. 1989); State exrel. Curry v. Gray, 726
S.W.2d 125 (Tex.CtApp. 1987) [mandamus relief denied which
requested over-turning of collateral estoppel ruling in favor of
the defendant]; Expane Eawer, 725 S.W.2d 195 (Tex.Cr.App.
1986); Dedrickv, State, 623 S.W.2d 623 S.W.2d 332 (Tex.Cr.App.
1981); Stuartv. State, 561 S.W.2d 181,182 (Tex.Cr.App. 1978);
Pope v. State, 509 S.W.7.d 593 (Tex.Cr.App. 1974); Duckett v.
State, 454 S.W.2d 755,757 (Tex.Cr.App. 1970); Exparte Serna,
1997 WL232112 (Tex.App.-Ft. Worth 1997); Snzith v. State, 850

S.W.2d 275,276-77 (Tex.App.-Ft. Worth 1993, pet. ref.); State v.
Herrera, 754 S.W.2d 795 (Tex.App.-El Paso 1988, no pet.); Ex
pane Srnitlr, 731 S.W.2d 632 (Tex.App.-Houston [lst Dist.] 1987
no pet.)
The Court of Criminal Appeals has made several rulings concerning the application of this doctrine. For example, Ex parte
Ta~ve?;
supra, was important because the court held that the doctrine was applicable to administrative proceedings. The
Court also examined collateral estoppel in Ladnerv. State, supra,
and concluded that the protection provided by this principle is
narrower than that of double jeopardy. In Ladner, the conrt concluded that:
...the question is not whether there is a possibility that an
ultimate fact was determined adverse to the government,
hut whether after examining the pleadings, evidence, jury
charge and other relevant material in the record of the fust
trial a "rational jury" necessarily grounded its verdict upon
an issue which the defendant seeks to foreclose from
relitigation. Thus, as recognized in United States v.
Gonzalez, 548 F.2d 1185 (5th Cir. 1977):
...Adanu v. United States,287 F.2d 701 (5th Cir. 1961),
supra, restated the proposition to the effect that when a
"fact is not necessarily determitied in the former trial, the
possibility that it may have been does not prevent re-examination of that issue."
Lndner, 780 S.W.2d at 254. Furthermore, the doctrine is not to be
applied bypertechnically, and it requires a reviewing court to examine the record to determine the specific issue that has been
foreclosed between the parties. Ex parte Byrd, 752 S.W.2d 559,
564 (Tex.Cr.App. 1988).
The elements necessary to support a collateral bar were first
set out in Exparre Tarver, supra, and adopted for the ALIUDWI
context in State v. Aguilar, supra:
~ i r s tthere
,
must be a "full hearing" at which the parties
had an opportunity to thoroughly and fairly litigate tberelevant fact issue. Second, the fact issue must be the same it1
both proceedings. And finally, the fact finder must have
acted in a judicial capacity.
State v. Aguilar, supra, slip op. p. 5.
Prior to the Court's holding in Agrrilar, most of the courts of
appeals refused to apply the doctrine of collateral estoppel to
ALR/DWI cases. The primary reason for this trend was the opinion of the Court ofAppeals in Dallas inBurrows v. Texas Dept of
Public Safety, 740 S.W.2d 19 (Tex.App.-Dallas 1987). In Burrows the Court ofAppeals held that
the administrative proceedings under Section 22 of Article
6687b are essentially civil in nature and not criminal prosecutions....Neither the double jeopardy clauses of theTexas
and Federal Constitutions nor the doctrine of res judicata
is applicable to administrative proceedings.... Furthermore,
the doctrine of criminal collateral estoppel which prevents
a second prosecution for the same conduct or subject matter, is inapplicable in an administrative proceeding.
Burrows, supra, 740 S.W.2d 19, 20-21 (Tex.App.-Dallas 1987)
Although the Burrows opinion was not mentioned, in State v.
Agrrilar, thecourt of CriminalAppeals puts to rest thelong-standing bar which BUI-rowshas erected with its holding:
Collateral estoppel is one of the protections provided by
the Fifth Amendment guarantee against double jeopardy....
Importantly, the collateral estoppel protections - given

effect though the double jeopardy clause-may have application even if one of the proceedings under analysis is
labeled "civil" or administrative."... Thus, is it of no conso
quence to the analysis of the case at bar that a license revocation proceeding is deemed "administrative."(authorities
omitted)
State v. Aguilar, supra, slip op. pp, 3-4.

Remedy
A defendant may appeal the denial of pre-trial writ of habeas
corpus in which he contends the prosecution is barred by double
jeopardy. Exparte Robinson, 641 S.W.2d 552,555 (Tex.Cr.App.
1982); Exparte Stowe, 744 S.W.2d 615,616 (Tex.App.-Houston [lst Dist.] 1987, no pet.) A defendant also may appeal the
denial of a writ of habeas corpus that contends the prosecutions
is barred by collateral estoppel. Robinson, 641 S.W.2d at 556.
However, it is important to note the Court of Criminal Appeals
holding in Neaves v. State, 767 S.W.2d 784, n. 3 (Tex.Cr.App.
1989):
The converse of this proposition is probably the more obvious-that while an arresting officer could have probable
cause to believe his suspect was driving while intoxicated,
evidence adduced later fails to bear out this belief beyond a
reasonable doubt. As a practical matter, if the arresting
officer did not have probable cause to arrest, evidence obtained as a result of the arrest will be suppressed, and the
prosecution likely will not proceed. This does not mean,
however, that a subsequent factfinding that a suspect
was in fact driving whileintoxicated would conflictwith
an earlier determination that the officer had been nnreasonablein the belief that he was. (emphasis supplied)
Furthermore, the attorney should review the subsequent holdings of several courts concerning collateral estoppel before deciding what type of relief to fashion for his client. A motion to
suppress may be just as effective as an application for a writ of
habeas corpus in obtaining relief. Furthermore, the motion to
suppress will avoid the pitfall of the court viewing the strategy as
an attempt to bar the prosecution rather than to bar the relitigation
of the issuedecided before the administrative court. Several courts
have addressed this question, and there is a substantial amount of
precedent which has developed concerning the effect of attempting to bar the prosecution by alleging collateral estoppel. See
State v. Houth, 845 S.W.2d 853,853,864-65 (Tex.Cr.App. 1992);
State v. Groves, 837 S.W.2d 103, 106 (Tex.Cr.App. 1992); Ex
pal te Paul Rene Serxa, supra, * 13; State v. Snliley, 943 S.W.2d
156, 163 (Tex.App.-Amarillo1997); Exparte McFall,939S.W.Zd
799, 801 (Tex.App.-Fort Worth 1997); Ex parte Culver, 932
S.W.2d 207,212 (Tex.App.-El Paso 1996); Holmberg v. State,
931 S.W.2d 3, 4-5 (Tex.App.-Hous. (1 Dist.) 1996); Exparte
Gee, 926 S.W.2d 615,616 (Tex.App.-Hous. (1 Dist.) 1996); Ex
parteAyers, 921 S.W.Zd438,441 (Tex.App.-Hous. (1 Dist.) 1996);
Exparte Vasquez,918 S.W.2d 73,75 n. 10 (Tex.App.-Fort Worth
1996); Atkinson v. State, 848 S.W.2d 813, 815 n. 2 (Tex.App.Hous. (14 Dist.) 1993); Walton v. State, 831 S.W.7.d 488, 490
(Tex.App.-Hous. (14 Dist.) 1992); Green v. State, 813 S.W.2d
703,704-705 (Tex.App.-Hous. (1 Dist.) 1991); State v. Groves,
807 S.W.2d 775, 776 (Tex.App.-Hous. (14 Dist.) 1991).
In the context of collateral estoppel in the trial court using the
ALR ruling, the distinction to be made between the types of relief requested is that while traditional double jeopardy principles

act to bar re-prosecution, collateral estoppel serves only to bar
relitigation ofissues. The argument the defendant should make
where "probable cause" as an issuein ALR has be resolved against
the state, is tbat the issue of "probable cause" may not again be
relitigated between the same parties before a trial court in a parallel DWIprosecution even though the prosecution of the criminal case may proceed. For example, in Holmberg v. State, the
wurt of appeals states:
In the license revocation hearing, probable cause to arrest
is an ultimate fact. It is one of the elements that the State
must prove in order to successfully revoke a driver's license. However, in a DWI prosecution, probable cause to
arrest is not an element of the offense; it is part of a suppression hearing. Amotion to suppress evidence is merely
a specialized objection to the admissibility of evidence.
Holmbe~gv. State, 931 S.W.2d 3, 4-5 (Tex.App.-Houston. (1
Dist..) 1996) The court makes this ruling in light of the foregoing language in Neaves v. State.
Therefore where probable cause has been decided against the
State at ALR, the relief available to thesuccessful administrative
litigant is a motion to suppress all evidence obtained after the
point at which it was determined that probable canse did not exist to detain or arrest. Art. 1, '9 of the Texas Constitution guarantees tbat "...no warrant to search any place, or to seize any person
or thing, shall issue without describing them as near as may he,
nor without probable cause, supported by oath or affirmation."
Art. 38.23, Vernon's Ann. Code Crim. Proc., provides that "[nlo
evidence obtained by an officer or other person in violation of
any provisions of the Constitution or laws of the State of
Texas..shall be admitted in evidence against the accused on the
trial of any criminal case." Since an officer may not arrest without a warrant and without probable cause, any facts subsequently
discovered or later-acquired knowledge during the illegal detention cannot serve to bolster probable cause at the time of arrest.
Torres v. State, 868 S.W.2d 798 (Tex. Cr.App. 1993). The sanction which the court will impose against an unlawful search or
seizure in Texas is the refusal to admit evidence seized in the
unlawful search or seizure. Cmsby v. State, 750 S.W.2d 768
(Tex.C!r.App. 1987).
TheDWIprosecutionmay be hampered or effectively prevented
b y the lack of evidence resulting from thesuppression, hut it may
be able to proceed, depending upon the extent of the findings of
the administrative judge or other tribunal which has entered the
order farming the basis for estoppel. (For example, the county
court at law has jurisdiction to grant relief in a driver's appeal of
an adverse ruling at the ALR hearing.) However, the trial court
is not authorized to dismiss the prosecution of the DWI without
the consent of the state except undervery limited circumstances,
such as, protection of the defendant's rights to be free from being
twice hied or twice punished [see, e.g.. North Carolina v. Pearce,
359 US. 711,717,89 S.Ct. 2072,2076.23L.Ed.2d 656 (1969)l
o r to protect the defendant's Sixth Amendment due process rights
[see, State v. Fry, 897 S.W.2d 324 (Tex.Cr.App. 1995)I.A~shown
above, other courts of appeals in Texas have rendered opinions
denying habeas relief and motions to suppress in the ALR/DWI
context for the reasons set out in Neaves, supra, that the DWI
prosecution is not barred by the administrative determination.
Therefore, it is important that the trial court understand the question as one of issue preclusion rather than dismissal of the cause.
A motion to suppress based upon collateral estoppel arising

from a defendant's successful litigation in a drivers license suspension hearing is a necessary and viable technique for the defense of a DWI case based upon the foregoing authorities. One
should take care to read the opinion in Exparte Serna, supra, for
a procedural lesson in how to raise the issue in the trial court.
The defense lawyer should purchase a transcript and statement
of facts of the administrative hearing from the State Office of
Administrative Hearings in Austin which, in turn, must be presented in evidence at the hearing on the motion to suppress in
the trial court. The defendant should testify at the motion to
suppress in order to connect the two cases and to demonstrate
that the identical issues and parties are involvedin the two proceedings.
The statement of facts and transcript will be certified by the
State Office of AdministrativeHearings It should be admissible
under Rule 902(1), Tex.R. Cr.Evid. as a domestic public document under seal. In addition to offering into evidence both the
transcriptand the statement of facts of the administrative hearing
at the motion to suppress, the attorney should ask his client: 1)
his name; 2) whether he was the same person who was arrested
on the date of theDWI arrest in that county; 3) his drivers license
number; 4) whether he had been given notice that his drivers
license was to be suspended for the DWI arrest if he did not request the administrative hearing; 5) whether he or his lawyer requested the administrative hearing; 6) whether he is the same
person in both canse numbers (the DWI case and the State Office
of Administrative Hearing case); 7) whether an administrative
hearing was conducted before a judge at SOAH regarding his
suspension; 8) whether the SOAH judge ruled in his favor at the
hearing on a particular issue.

Habeas Corpus
Use of a pretrial writ of habeas corpus to bar prosecution for
the DWI may be successful if the SOAH judge has ruled in the
defendant's favor on an element of the offense. It appears that
DWI in the county court at law and in the ALR hearing are the
same offense. %isinel v. State, 935 S.W.2d 424 (Tex.Cr.App.
1996). However, that issue has not been decided by a court of
appeals. There are some problems with this tactic which are r e
lated to Neaves v. State, supra. See State v. Aguilaq supra, slip
op. p. 5, n.2. The issue is currently pending in the Fourth Court
of Appeals in San Antonio in Ex parte Wilkeuson, No. 04-9601011-CR. Thestateargues that the doctrine of collateral estoppel is a "common law" doctrine as opposed to a constitutional
law doctrine. Thus the Texas Legislature has authority to abrogate that doctrine in a specific context as it has apparently attempted to do in ALR. See Tex. Transp. Code § 724.048
"Relationship ofAdministrativeProceeding to Criminal Proceeding:"
(a) The determination of the department or administrative law
judge:
(1) is a civil matter;
(2) is independent of and is not anestoppel as to any matter in
issue in an adjudication of a crimnalcharge arising from
the occurrence that is the basis for the suspension or denial; and
(3) does not preclude litigation of the same or similar facts in
a criminal prosecution.
However as the Fifth Circuit has acknowledged in Showery v.
Samaniego, supra:

TheTexas Court ofQilaina1alAppeals hasrecently held that
eollatefal estoppel M s the subsequent prosecution of an
offease &the state h a failed toprove "identicai all~gaeons" in aprobationmcaIion hearleg. In r# %mer,725
S.W.2d 195Ue%.Ckim.App.l98Q. In reaching itsdetermination, the court relied on a number of Texas cases, in addition to Breed v. Jones and Mock. It i s of m r s e within
that court's purview to extend state constitutional guarantees beyond those afforded by.the federal Con8titntion.
[note omitted, emphasis supplied)
Id., 814 E2d 280,204.
Neverthc1ess, itis clearthatAguilarhas findly prowidedtothe
criminal defanse bar another avenue of relief in the contihuing
battie of defense of DWI cases.*
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Ex Parte Amendments of Charging
Instruments
By Robert N. Udashen

The judges in Dallas County (and perhaps in other parts of the State) routinely allow the State
to amend charging instruments without first giving notice to the defendant. The defense attorney typically learns of an amendment only after the prosecutor prepares a motion to amend the
charging instrument, presents the motion to the trial judge in an ex parte proceeding, and obtains aruling on the motion. Once the ruling is secured and the charging instrument altered, the
prosecutor then (sometimes) forwards a copy of the motion and the order to the defense attorney.
The Dallas County procedure for amending charging instruments raises ethical concerns and violates the Code of Criminal
Procedure. Ethical Concerns Rule 3.05 of the Texas Disciplinary
Rules of Professional Conduct reads in pertinent part as follows:
Alawyer shall not:
(a) seek to influence a tribunal concerning a pending matter by means prohibited by law or applicable rules of
practice or procedure;
(h) except as otherwise permitted by law andnot prohibited
by applicable rules of practice aud procedure, communicate or cause another to communicate ex parte with a
tribunal forthe purpose of influencing that entity or person concerning a pending matter other than:
(1) in the course of official proceedings in the cause;
(2) in writing if he promptly delivers a copy of the
writing to opposing counsel or the adverse party if
he is not represented by a lawyer;
(3) orally upon adequate notice to opposing counsel
or to the adverse party if he is not represented by a
lawyer.
Similarly, Canon 3B(8) of the Texas Code of Judicial Conduct
prohibits a judge from permitting or considering "ex parte communications or other communications made to the judge outside
the presence of the parties between the judge and. . . an attorney
. . ." unless the communication concerns uncontested administrative or procedural matters or is otherwise authorized by law.
Rule 8.04(b) of the Texas Disciplinary Rules of Professional
Conduct makes it clear that alawyer engages in misconduct if he
assists a judgein conduct that violates the Texas Code of Judicial
Conduct.
The ex pate consideration of a motion to amend a charging
instrument violates the above rules because it concerns a matter
that may be contested and for which ex parte consideration is
specifically prohibited by law.
Leeal Prohibition
Article 28.10(a) of the Code of Criminal Procedure reads, in
pertinent part, as follows:
Afrer notice to the defendant, a matter of form or
substance in an indictment or information may be
amended at any time before the date the trial on
the merits commences. (emphasis added).

Article 28.11 of the Code of Criminal Procedure requires all
amendments to be "made with leave of the court and under its
direction." In Hillin v. State, 808 S.W.2d 486,490 11.4(Tex. Crim.
App. 1991) (Clinton, J. concurring),Judge Clinton explained that
before a charging instrument may be amended the State must
first
" . . . obtain leave of court pursuant to Article 28.11,
and a motion for leave ought not even he considered
without reasonable notice to defendant and a heanng
thereon. For reasons already stated, however, this need
tr proceeding in which defennot he an Article 28.10(a)
dant is entitled to ten days to respond. The purpose of
the hearing is to provide defendant an opportunity to
object to proffered amendmen@) on any and all
grounds deemed germane, including proscriptions in
Article 28.10(c); to insist that any amendment allowed
be made under direction of the court in accordance
withArticle28.11; and to take all other actions to protect the due process rights of defendant in the premises
before the cause proceeds to trial upon an improperly
amended charging ins ument..."
The Resoonse
It does not matter whether the defendant was actually harmed
by theexparte amendment ofthecharginginstmment. "In a clear
and unwavering line of cases, [the Court of Criminal Appeals
has] held that violations of Art. 28.10 are not subject to a harm
analysis and no breach of the statute will be tolerated despite the
probable effect on the outcome of the trial." Eastep v. State, 941
S.W.2d 130, 135 (Tex. Crim. App. i997)(citations omitted). A
motion to quash the amendment to thecharging instrument should
therefore be filed whenever it is learned that a charging instrument was amended in an ex parte proceeding. A suggested form
for such a motion may he found below.*

Robert N. Udashen is a partner in the Dallasfirm of Miher;
Lobel, Goranson, Sorrels, Udashen & Wells. Board certified in
Criminal Law, he handles both state and federal criminal trials
and appeals. He was formerly with the Stuff Counselfor Inmates
at the Texas Depurhnent of Corrections.

Motion to Ouash

IN THE

THE STATE OF TEXAS
VS.

COUNTY, TEXAS

MOTION TO OUASH AMENDMENTTO INDICTMENT
TO THE HONORABLE JUDGE OF SAID COURT..
COMES NOW
, Defendant in the above styled and numbered cause, by and through his attorney, and moves
that the amendment to the indictment he quashed under authority of the Fifth, Sixth and Fourteenth Amendments of the Constitution
of the United States, Article One, Sections Ten and Nineteen of the Texas Constitution, and Chapters 21,27, and 28 of the Texas
Code of Criminal Procedure, for the following reasons:
I.
On
the State of Texas presented a motion to the Court asking that the indictment in this cause be amended. In an ex
parte proceeding, this Court granted the State's motion and amended the indictment to

On

11.
a copy of the State's motion and the Court's order granting the motion was faxed to the undersigned counsel.

m.
The undersigned counsel was not given any notice of the hearing on the State's motion to amend the indictment and was thus not
allowed to participate in that hearing or to object to the amendment of the indictment.
IV.
Amatter of form or substance in an indictmentmay be amended only "after notice to the defendant." TEX.CODE CRIM. PROC.
ANN. Art. 28.10(a). Amotion for leave to amend an indictment should not he considered without reasonable notice to the defendant.
Hillin v. State, 808 S.W.2d 486,490 n.4 (Tex. Crim. App. 1991) (Clinton, J. concurring); also see Eastep v. State, 941 S.W.2d 130
(Tex. Crim. 1997). Since Defendant did not receive notice of the State's motion to amend the indictment in this cause until after the
motion was granted, the amendment of the indictment is void and should be quashed. The indictment should be returned to its
original form, prior to the amendment.
Respectfully submitted,
Robert N. Udashen, PC.
Attorney for Defendant
CERTIFICATE OF SERVICE

, 19- a true and correct copy of the foregoing Motion to Quash Amendment to Indictment was
On this
day of
delivered to the District Attorney of County, Texas.
Robert N. Udashen, PC.
ORDER
On this day came on to be heard Defendant's Motion to Quash Amendment to Indictment, and the Court, after hearing the argument
and evidence thereon, is of the opihion that said Motion should be (GRANTED)(nENIED). IT IS THEREFORE ORDERED that
the amendment to the indictment is quashed and the indictment is hereby returned to its original form prior to the amendment.
SIGNED this -day of
,l9-.
JUDGE PRESIDING
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Skills Course
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