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President's Message

Death By Default
K

arla Faye lbcker committed the to the opinion of just about any psychiaterrible crime of capital murder trist who possesses the gumption and moin a particularly heinous way. tor skills to make it to the courthouse.
Texas law mandated that the death penalty
After a great deal of scholarly soulbe assessed because the jury concluded searching the Supreme Court has decided
beyond a reasonable doubt, among other that it fits in with our sense of justice that
things, that there was aprobability that she the jury ought to hear evidence that would
would commit criminal acts of violence bear on the moral accountability of the
that would constitute a continuing threat defendant. Oncemoreourcounshavewritto society. As it turns out, the jury was ten into law what most of us feel in our
pretty clearly wrong about that, but we guts -someone who is mentally retarded
killed her anyway.
or who was horrendously mistreated as a
All but the most twisted among us h e child is not quite so responsible for his
lieve that its wrong to kill without a good actions as one who has squandered his
reason. But, there's a lot of disagreement chances.
about what constitutes agood reason. Since
The investigation, trial and appeal of a
a lot of us were exposed growing up to a defendant sentenced to death is governspecie of religion that at least frowns upon ment by rules we colleatively call "due
if not condemns vengeance, a good many process". These ~ l e ensure
s
the faiiness
of usflinch at the mention of the word and of the proceeding; screen out evidence.
deny its influence on our actions. Just try and issues which we agree to be improper
By E,G. ''Gerry" Morrk
asking a jury panel sometimeif vengeance for consideration, and allow in what we
is aproperconsiderationindeterminingthe believe to be proper. All and all, when it dramatically as she did and evidence it so
appropriate punishment. Almost everv- comes to aca~italmurdervrosecution. we convincingly, most of us agree that thejusbody would &we though, that to kill in collectively try torunapretty tight ship in tification for thedeath penalty, future danself-defense is without moral fault.
aecordance with the general eonsensus of gerousness, has vanished and we ought to
In our capital punishment scheme, the how an advanced civilization such as ours commute the sentence. However, to hear
legislature bas incorporated a sort of self ought to do things. When a leak springs thme officially involved in the review of
defense written large. If the jurors follow -here and there in the form of a new issue--Ms.-Tucker's easetell it,they werepowthe law and their oath they wfl only put concerning the fairness of the process, the erless to spare her life because of "the
someone to death when it is clear beyond courts are quick to address it and resolve law."
a reasonable doubt that it is necessary to it to thesatisfaction of at least some.
Well, that's just plain baloney. The head
do so to prevent further harm or death to
The enormous interest generated in this of the parole hoard, the governor, and
innocent people. Properly applied, the country and abroad by KarlaFayeTucker's apologists for both, time and time again
capital punishment scheme reflects the plight demonstrated that it is a widely ac- justified their inaction by saying that they
correct societal sentiment "We don't want cepted notion that over time people change. werejust following the "letter of the law."
to kill anyone, unless we have to!' In as- The Karla Faye Tucker executed on Feb- The truth is, there is no law that governs
sessing the risk of future dangerousness, ruary 3rd was a different person fmm the the decision making process in a clemthe jury is allowed to consider evidence drug-crazed thrill-seeker that killed two ency matter. For all the intention and care
ranging ftom proven prior acts of violence people in 1983. When they do change as that we have taken to write ourcollecfive
A
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Litigation as Education

I

write this the weekend before the the belly of the criminal justice system
execution of Karla Faye Tucker and beast, it is clear that my opposition to the
the weekend of learning of the cancer death penalty is that the trial and appeal
death of Patrick Wiseman, an Austin civil are so flawed that we have killed, and will
rights lawyer. I expect Ms. Tucker will he continue to kill, the innocent. We have a
killed by the slate government this Tues- remarkable, rather high-profile history of
day. Patrick's death surprised me, though convicting the innocent in Texas, in both
I had known of his illness, of his fight for capital and non-capital cases. But Ms.
life and of his saying goodbye to his fam- Tucker's case raises an issue that is much
ily and friends. These two deaths, one past, closer to the bone for most of us.
onefuture,arelinkedinmy mind. Patrick's
She's clearly not innocent of the brutal
lifelong fight for individual rights and for doublepickaxemurders forwhichshe has
"thelittleguy"ashispartner,PhilipDurst, been convicted. But she has become a
said; andacriminal defenselawyer'sfight "good" person in secular terms; a "bornagainst abuse of individual rights of its again Christian" in religious circles. Both
most despised citizens are the same fight. of these recognitions translate into the
There has always been astrong cross-over same question for political/societal purbetween civil rights law and criminal de- poses - should our state kill a very good
fense law.
person who did a very bad thing? Pat
Patrickprosecutedthestateandfederal Robertson, conservative, Christian and
governments' violation of our civil rights, death penalty advocate- someone I norwhile we defend our clients against those mally would not authoritatively cite same abuses.
seems convinced that the state should not
The pending execution of Ms. Tucker execute Ms. Tucker. I can think of no one
has stirred an international debate on the morequalified to speak on her behalf. Cerdeath penalty. In a 1991 interview which tainly not Patrick or me or Molly or any
appearedintheABA'sBarristermagazine, other "liberal." When we have Pat
Patrick said, "We as lawyers often forget Robertson, some of the original prosecuthat litigation is not just aprivate feud be- tors in Tucker's case, and one of the
tween parties, but also an education pro- victim's brothers as her advocates, libercess for the country." I'm sure Patrick als should back away and let them make
would agree that a lawyer's first duty is to their arguments. Wemay have the reasoned
represent his or her client, not to educate and eloquent voice in this particular case,
the community through litigation. But but they have the ears.
sometimes, as in many civil rights cases
Most of us no longer accept that Ms.
and in death penalty cases where the state Tucker is a bad person. Rather, we believe
will not negotiate, a trial is going to take that sheis exactly what she claims to be place. Especially in death casesrtheedu- a person whorgiven the chance, could af:
cation of the jury and the education of the firmatively help other women in prison to
country become as one. That is what is hap- come to some type of reconciliation with
pening in Ms. Tucker's case. Patrick would their troubled lives and return to society,
have cited it as the moment's most perfect either within or without prison. In return
example.
for her life, she would voluntarily give up
I am not against killing in self defense her rights to pardonorparole. She is offeror defense of another, but I am opposed to ing the system that which death penalty
government killing. It is too much power advocates find anathema, a true sentence
for our government to have over you and of life without parole as an alternative to
me, or someone welove. It is ultimate Big state death. They rightly recognize that
Government. After more than 26 years in such a punishment is a viable alternative to
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By William I! Allison
the vengeance of state sponsored death.
Polls showmost of us accept KarlaFaye
Tucker as a new, good person. The polls
also show that a hare majority of Texans
still favor her execution. That majority is
slightly higher in favor of her execution
within the Christian church-going community despite the Rev. Robertson's position.
As one middle-aged male, emerging from
church last weekend into the camera said,
"If she is truly a Christian, she should be
willing to die for what she did." She is.
She has said exactly that. But she also
wants to live because she has more good
to give to others. It seems to be this part of
tbeatgument tharPat R o b e r t s o n i p o m
in thisinternecine church struggle with the
application of the death penalty to those
who so obviously have embraced Christ
as his or her savior. (Should the man
emerging from church have reworded his
statement to say that if she is truly guilty,
'T'
am willing to die for her sins? What
would Jesus have said? What would your
answer he?)
There are two distracting and annoying
arguments that are going on within Ms.

She has said exactly that. But she also
wants to live because she has more good
to give to others. It seems to be this part of
the argument that Pat Robertson supports
in this internecinechurch struggle with the
application of the death penalty to those
who so obviously have embraced Christ
as his or her savior. (Should the man
emerging from church have reworded his
statement to say that if she is truly guilty,
"I" am willing to die for her sins? What
would Jesus have said? What would your
answer be?)
There are two distracting and annoying
arguments that are going on within Ms.
Tucker's educational litigation and her
educational death. First is the gender argument. Second is the commutation argument. Let me deal with the second, first.
Though we lawyers must urgecommutation issues on the Board of Pardons and
Paroles and the governor, we should expect no results. Commutation, at this level
of the game, is pure politics. It has nothing to do with justice, even though the
courts declare that it does. It may have
much to do with vengeance, the modern
synonym for justice. Don't condemn the
governor because he does not commute
Ms. Tucker's sentence. It would not be
"PC" for him to do so. Commutation of a
death sentence today is such a weak legal
fall-hack that condemnation of Gov. Bush

for failing to commute Ms. Tucker's sentence is simply not warranted. We also
know, from the courts, that state killing at
theend of a trial does not violate constitutional principles of ''cruel and unusual punishment." Thus, the only place in today's
society to look for an answer is through
democracy and its institutions. In this light,
the education we get from the execution
of Karla Faye Tucker is astoundingly
strong andgood for democracy It will take
time and we must not forget.
The second argument is the gender argument. True Texas men do not hit
women, and they should not kill one. At
least one press-selected representative of
feminism took the conservative bait hook, line and sinker. Again, from last
night's news, a supposed feminist said
something like this: "Although I am opposed to the deathpenalty, if we are going
to have one, it should be equally applied."
Nrcely hoisted with her own petard-it's
equal protection that got us this far and we
can never abandon it.
Bull, you should have seen this one
coming. The conservative pro-life movement has historically paid lip service to
equal protection, except when it came to
the life of the unborn. In the abortion debate, which is the conservative's death penalty cause celebre, equal protection takes
a back seat to life as they define it. If gen-

der-based argument is what it takes to save
Ms. Tucker's life and to change the public's
mind about the death penalty, so be it.
That's education out of litigation at its
highest. How can she prove herself worthy of life if she's dead? She cannot bring
either "good" or "salvation" to other prisoners if she's dead. Feminists have to momentarily set asideequal protection to save
Ms. Tucker's life that others, normally prodeath penalty, can see ought to he saved,
though for different reasons. Equality of
genderfromgovernment ought to give way
to prevent a woman's death by government. Our governments ought not have
power to exterminate us. History teaches
us that any government which has that
power, always abuses it.
Goodbye Patrick. Goodbye KarlaFaye.
You both had more good to give us, just
notmore time. Patrick, your family, friends
andmedical science did everything to save
you and we failed. Karla Faye, we just
failed. But Patrick Wiseman might say to
you that the elegant public fight you fought
has served to educate us all about the inhumanity of the death penalty. Our education today would never have come about
but for your change of heart and your courage to tell us about it. From your change
of heart may come our change of heart on
state killing. What a victory. What a
price. 6h

VOICE for the Defense seeks authors...
We are continually seeking writers to submit articles of interest to
criminal defense practitioners. Areas of particular interest include:
Trial Skills
Appellate Issues
Death Penalty cases
Evidence

DWI and ALR
Forensics
Sex Crimes
White Collar Crime

Motions of the Month, commentary on criminal justice policy issues,
book or product reviews or first person accounts on criminal defense
topics or cases are also needed.
Please send your writings to Gary Udashen, VOICE features editor, or Suzanne
Donovan at TCDLA, 600 W. 13th St.,Austin, TX 78701.
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Why We Are Here
In my opinion:

By Suzanne Donovan
exas'repntationsurehassuffered
over thelastmonth or so. Between
hespectacleof Oprahgetting sued
in Amarillo for slanderingcows on herTV
show, and the international scrutiny we
received yet again for the state's willingness to execute no matter whatthe circumstances by golly, Texans are taking a heating. The up side to all this is a steady if
quiet movement towards some muchneeded and long sought after reforms.
Despite a handful of politicians proclaiming the state death penalty law
doesn't need fixing, our inability to p r e
dict "future dangerousness" "rough our
trial system couldn't have been more
poignantly revealed than in the case of
Karla PayeTucker. This problem is compounded by our state officials complete
unwillingnessto even examine whether an
individual has in fact changed, or been rehabilitated over the years in prison, even
thoughthey havetheconstitutionalauthority to do so. Finally the sham of our clemency process has come to the full light of
day.
Several justices of the highest court in
our country admonishedTexasabout a year
ago that the system that prevents jurors
from hearing the truth about the term b e
hind a life sentence is tipped unfairly towards death. Without true life without parole as an option in capitalmurdersentencing, coupled with the lack of understandi n $ T i f e 5 e a n s a years without consideration for parole now, there's no question
Texas juries feel compelled to vote for
death once they've determinedadefendant
is guilty. Oddly, the proof of this is found
in a 1991 comment by Harris County District Attorney John Holmes, when he was
asked about a ma1 life-without-paroleoption: "I thinkit repeats thedeathpenalty.. .
I don't think you could get a verdict of
death if the jury knows it can give life

?:

(without parole)." Powerful stuff from the American and Texas history and politics,
man whose shop has sent more men to an unabashed lover of ideas.
His brilliance lay not only in his ability
Texas death row than most other states-but it's just not true. Just look at those 27 to mike freshlegal arguments. He thought
other states that honestly offer jurors both outside the box that lawyers too frequently
options. Their death rows aren't sitting live in-he sought how to reach the ends
of social justice by making thelaw stretch,
empty.
TCDLA has a lot of work ahead in the often posing creative new ways to argue
public policy arena. If it is to take posi- each unique circumstance. He treated evtions on the reforms needed, debating the ery new complaint and fact situation
pros and cons should take place amongst brought to him with dignity (and humor),
the membership, at the Legislative Com- and never once made non-lawyers feel
mittee and at the full Board level. In my foolish for posing unusual questions about
humble opinion providing leadership on how to reach a certain result.
public policy issuessuch as theseis one of
themostimpmtantresponsibilitie$laidout
in this organization's founding principles
News to Note
and purposes. In addition to striving to
B y the time yon receive this h i c e you
educate criminal defense lawyers how to should be at or close to attending our "Winpractice at their highest professional and ning Criminal Trials" CLE seminar in
ethical levels, TCDLA must provide an Houston (March 12-13) at thewestin Galarticulate voice for fundamental fairness leria. Many thanks to out friends of the
and justice whereit counts, when thelaws Harris County Criminal Defense Lawyers
are written and passed.
Assoc., who helped sponsor a reception at
BillAllisonwroteeloquently thismonth the hotel.
of the death of a great lawyer and teacher,
J. Patrick Wiseman. He wasn't a criminal
Don't forget at the end of the month,
defense lawyer, so many of our members March 29-April 3 is the22*Annual Crimlprobably didn't know him personally, nal Trial Advocacy Institute at the Sam
though I darway most knew of his work. Houston State University in Huntsville,
He was that rare breed, a civil rights law- CDLP's week-long intensive trial skills
yer, and a constitutionalscholar. I'm tak- COUISR
ing a personal privilege to say a public
goodbye to amutual
-friend.
- April 3Q-MayLtheCriminaLDefense
Patrig not only defended minority po- Lawyers Project puts on a Trial Skills
sitions against the majOritarIan rule-he Course at the Camino Real Hotel in downargued against this state's archaic sodomy town El Paso--see the ad on the inside
statuteandfor all of our rights to hear from front cover formore information, and exthelikes ofMadalynMurray O'Hair-but
pect a brochure soon.
he understood in every fiber of his being
why it is right and important to do so. He
And most importantly June 4-6,
argued on behalf of death row inmates, and TCDLA hosts its Illh Annual "Rusty"
he argued against state policies that sacri- Duncan Advanced Criminal Law Short
fice compa,wion and mercy to common Course, at San Antonio's Marriott
politics. He was a passionate reader of Riverwalk, held in conjunction with the

.

-

Annual Membership Meeting and Party.
Cynthia On has organized a great line-up
a f speakers, plus dancing to live music at
ahe parfy, and Board elections. This is the
snce-a-year chance to meet new TCDLA
&embers and reconnect with old kiends
&om throughout the state. Get great
CLE-play golf-and this year, join the
bike ride!
We received one enthusiasticresponse
from a member about assembling a hrief

bank for the TCDLA web site-this is a downloading." Check i t out at
great step, but one individual does not a mnv.gacdI.org.
From Paul Petterson, indigent de-'
committee make. If you have an interest
and particulatly if yon offer some experi- fense counsel at NACDL, we also reence on either the substantive or technical cently received news that their wehsite
side of organizing anelectronic hrief bank, has updated resources on rndigent depleasecontactmeinAustin(512-478-2514). fense standards, as well as pleadings from
recent and pending Iittgation on this criti.The Georgia Assoc. of Criminal De- cal issue. Check it out
fense Lawyers boasts of a web site "with www.criminaljustice.org, or link to
federal requests to charge and trial motions NACDL's site from TCDLA's site. 6%:
and DUI legal documents availilble for

New TCDLA Mcwbcvs
Joel Baker

Reynaldo Delossantos

Ted Potter

Tyler, Tx

San Antonio, Tx.
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Houston, TX.

Mark Burtner

Leonard J. Bruce

Ralph E. Williamson
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Odessa, Tx

San Antonio, Tx.

Winston Cochran

Lauren Chadwick

Steven William Clary

Houston, Tx

Lewisville, Tx.

Dallas, Tx

Jackie Sparks
San Antonio, Tx

Carla De Leon
San Antonio, Tx

Ft WOith. TX.

Terry Lewis

Norman Desmarais, Jr.

Jana A. Jones

Ft Wolth, Tx

Pon ~rthur,TX.

Deoatur, Tx.

Don Smith

John Henry Tatum

Mickey C. Shvrock

Gun Barrell City, Tx

Lufkin, Tx.

Athens, Tx.

Neil Calfas

Steve Karns

Andrew Hammel

San Antonio, Tx

Colorado Springs, Tx.

Houston, Tx

Timothy Rouutree

Jeff C. Kennedy

Michael Meripolski

Dallas, Tx

Arlington, Tx.

Dallas, Tx.

Chad Carter

John J. Pel'ry

Judy R. Anderberg

Ft Wotth, Tx.

Houston, Tx.

Frisco, Tx.

Patrick L. Davis

Minut Sanden

Pierre Woods

The Woodlands, Tx

Amarillo, Tx.

Robyn Harlin

J. Guy Conine

Houston, Tx.

Tyler, Tx.

MARCH 9 8

VOICE

11

c
Letters

January 29,1998
State Commission on Judicial Conduct
P.O. Box 12265
Austin, TX 7871 1-2265
Dear Sirs or Madams:

One can imagine how the commission
would view it if a civil judge, pandering to
the tort refom lobbyists and the civil d e
fense law firms, bragged that she had the
highest number of verdicts for defendants
in her court That would clearly be unconscionable, outrageous, and unfair to all
plaintiffs in her court. The situation is no
different here, with Judge B m pandering
to the "tough on crime" sentiments and the
prosecutor's office. In either situation, you
have a judge who has abdicated their primary responsibility- to be fair and impartial to all.
We hope you take this complaint seriously, even thoughitis being made anonymously.

The following complaint is being made
anonymously, because the attorneys making it practice law in Harris County, and
occasionally appear in Judge Jeannine
Barr's court (182nd Criminal District Sincerely,
Court).
A group of H&s County lawyers
We are deeply troubled by Checkmark cc:Texas CriminelDefmLawnAssociation
Threeof the enclosed advertisement. For
ajudge to be bragging during a campaign
about the number of convictions in her
court is unethical. Every acquittal in her
court apparently works against her
re-election campaign.This poses a distinct
and substantial conflit of interest between
excarpt from Barr Campaign Ineralure
her and every criminal defendant in her
court.
As the second sentence of the above
citedparagraphmakes clear, not only does
she have an interest in having every person who enters her court as a defendant
convicted, but she wants them put in the Clifton "Scrappy" Lee Holmes, Chair
penitentiary as well. This is asick carica- State Bar CriminaI Justice Section
ture of the impartiality expected of a ju- P.O. Drawer 3267
rist. Is it ethical for her andTed Poeto have Longview, Texas 75606
a horse race to see who can send more litigants to the penitentiary? For ajudge to so Dear Scrappy:
Over two decades ago, the concept of
align herself with one party (the prosecution) should be sufficient to disqualify her acknowledging the accomplishments of
in and of itself. At the very least, this ad- attorneys who specialized in a particular
vertisement itself seems to be adequate area of practice was institutionalized by
grounds for a motion torecuse - the judge's mating certification exams in each area
reelection campaign depends, apparently, of law recognized. At that time, civil law
on getting convictions and prison sen- was encompassed in a single exam. Ten
-years later, civil attorneys recognized that
tences. This is appalling;
This is not a situation where a judge they were becoming morespecialized than
merely has a tendency in one direction or the single exam reflected and moved to
the other. This is a situation where a judge have that one general exam split into two:
has made a conscience (sic) decision to be Civil Trial Law and Civil Appellate Law.
biased towards convictions and prison sen- Another ten years later, it is time that lawtences, sees nothing wrong with being bi- yers practicing criminal law ask for the
ased, boasts about her biases, and makes same recognition.
Lawyers who practicecivil law have the
them the focal point of her campaign. This
is drastically unfair to defendants in this optionof being recognized as "spxialized"
judge's court. She has disqualified herself in a variety of areas. These include litigation areas like trial law, appellate law, or
from judging criminal cases.
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personal injury trial law; specific state law
areas like family, real estate, or oil, gas,
and mineral law; or specific federal law
areas like bankruptcy or taxlaw. For those
attorneys who primarily practice criminal
law, thereis only one test. And forthis test,
an attorney must have conducted a certain
number of trials or have the requisite
"breadth of experience"in criminal law (as
dictated by the subjective decisions of the
mostly civil attorneys sitting on the Board
of Legal Specialization at the particular
time an attorney applies to take the exam).
The emerging trend of these requirements
is that attorneys who have chosen to practice only criminal appellate law (both defense and prosecutorial) are being rejected
by the Board as not qualified to sit for the
exam because they do not have the necessaw "breadth of exoerience" to become
specialized in criminal law. The fallacy of
this argument is that they are indeed specialized in an area of criminal law that
criminal law trial attorneys may never
equal. Attorneys who work as clkrks for
judges are also finding themselves out in
the cold, although they, too, have a broad
range of experience, as broad as the subjects litigated before their court. Indeed,
as a Staff Attorney on the Texas Court of
CriminalAppeals. I was initially denied the
opportunity of taking the specialization
exam. However, when Board members
learned during my appeal of the decision
that I had tried a handful of cases some
seven years ago as a prosecutor, their attitudechanged and I was granted admission.
When asked at the certification review
session of the Advanced Criminal Law
Course why state, federal, Vial, and appellatelaw were all included on the one exam
wbenso many practitionerswere morespecialized than that, one panelist commented,
"We had to do it, so you should too."This
attitude is as outdated as our exam. Although I have recently become "Board
Certified - Criminal Law," I do not feel
qualified, nor am I ethically able to claim
that I am qualified to practice any federal
law, even though Ihad to memorizeenough
to pass the exam.
The bottom line is this: when I visited
with the Board of Legal Specialization
during one of their public bearings about
reviewing the continued propriety of having only one CriminalLaw exam, they told
me it was not within their power to change
the current make-up of the test. The directors indicated that the change must be pro-

posed by the State Bar, or more specifically a committee within the State Bar.
Ideally, I believe we should have four exams: State Criminal Trial, State Criminal
Appellate, Federal Criminal Trial, and Federal Criminal Appellate. At the very least,
we should have two: either state and federal or trial and appellate.
I would like to speak with your committee about this proposal and about what
might be necessary to institute it. I will be
happy to do whatever legwork, research,
etc., that might need to be done to get this
proposal before the Board so that we may
more appropriately recognizeour criminal
law colleagues for their accomplishments
and expertise. Left as it is now, many experts in criminal law, specifically criminal
appellate law, will never be recognized for
they are toospecialized to sit for the criminal law specialization exam and no alternative is offered.
Please feel free to call me at (512)
463-1552 (daytime) or (512)477-7009 (after hours and weekends) so that we may
discuss this matter further. Thank you in
advance for your consideration of this proposal.

Coming Up in '98 ...
June

Rusty Duncan Course
and Annual Meeting
San Antonio
Marriott River Walk

July

CDLP Skills Course
South Padre

Sept.

Federal Law
Short Course
Austin

Dec.

TCDLA Specialty Course
Dallas

Sian Rose Schilhab
Attorney at Law
Board Certified - Criminal Law, Texas
Board of Legal Specialization
(copy lo TCDLA)

Phil D~rlcson
C. Artthony Frilorrx. Jr.
Gcorsc F. Luqucttc
Don R Wilsmc, Jr.
Please consider a memorial gift to TCDLEI in the name of these or otherTCDLA members. Since TCDLEI is a 501 (c)(3) organization,
your gift is taxdeductible. Send your donation to the TCDLA office, 600 W. 13th Street, Austin, TX 78701.
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CAUSE NO.
STATE OF TEXAS

MOTION TO SUPPRESS EVIDENCE OF
THE ARREST BASED ON LACK OF PROBABLE
CAUSE BASED ON THE VIDEOTAPEAS
PRESENTED TO A NEUTRAL MAGISTRATE
IN WHITELEY K WARDEN, 401 U.S. 560,
91 SET. 1031,28 L.ED 2D 306 (1971)

TO THE HONORABLE SAID COURT:
NOW COMES the Defendant in the above numbered and entitled cause and moves this
morahle Court, after viewing the videotape, to grant this motion and for cause would show
me following:
I.
Probable cause means that the Defendant is "prohahly guilty"of the crime. UnitedStates
Brinegar, 338 U.S. 160,69 S.Ct. 1302,93 L.Ed. 1879 (1949).

The videotape is the best evidence of the state of the Defendant at the time of the arrest,
ving been made shortly after the arrest.

The videotape, itself, showed a sober person.

IV.
Both the physical and mental faculties of the Defendant do not show that he is "probably
guilty" of the crime of DWI which is what 1s required, of course, for an arrest w~thouta
warrant, Whiteley v. Warden, 401 US. 560,91 S.Ct. 103 1,28 L.Ed 2d 306 (1971). Therefore,
the arrest and continued custody should not have taken place and, absent a warratit, which
GouldXt haiFpasXjudiFial mSer,fie~DeEndantshouldKvc bKn ~ekasedE m custody following the videotape, Gersteir~v. Pzigh, 420 US. 103.95 S.Ct. 854 (1975).

The legal requircmenls for an amst without a warrant are just as stringent as (he ~equ~rements for an amst with a wmant. In other words, the ev~dencethat would have been p~escnted
before a neutral magistlate must have convhiced a neutral magistrate that the Defendant was
"probably guilty" of the crime, UnitedStafesv. Britzegar, suptn. It is submitted that a leasonable
magisfrate, looking at [his vidcotape, would not have issued a wmant, Whiteley 5. II-'r~trlen,
401
U.S. 560,91 S.Ct. 1031,28 L.Ed2d 306 (1971).
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The State aigued in Wkitele)~,supra, that the Court should einploy a less strillgent standaid forreviewinga police officer's assessment of probable cause as a prelude to a warrantlet5 anest than a Court would employ i n ieviewing amagistrate's assessment as a prelude to
isauing an aivest warrant or a search warrant. The Court in Whiteley, supra, rejected that
podion, uoting that plior Supreme Court cases had also rejected that decision and that the
leason foi its rejection IS "both fundamental and obvious: Less stringent standards for
reviewing the officer's discretion in effecting a warrantless arrest and search would
discourage resort to the procedures for obtaining a warrant," Whilelej, v. Warden, 401
U.S. 566,91 S.Ct. 1036.

The law in Texas legording warrantless arrests is "morestringent than the demands of
the United States Constitution," since wauantless arrests must be specifically authorized
by statute. Wilt u State, 745 S.W.2d 742 (Tex. App. -Houston [Ist Dist.] 1988, rev. ref'd);
accord, Ste~msorrv. State. 780 S.W.2d 294 (Tex. App. - Tyler, 1989) (Statutes governing
wailantless aiiests are to he stnctly construed and the burden is on the State to show that
warrantless arrests come within the statutory exception).

For purposes ofu~akinga wmantlessanest under Tex. Code Crim. Proc.Aiin. art. 14.03(a)(I),
detention of the suspect based on events as consistent with innocent activity as with criminal
activity is unlawful. Hocrg a Smte, 728 S.W.2d 375 (Tex. Ciim. App. 1987).

IX.
It is the objective analysis and not the subjective intent of the police that is controlling
with regard to the determination of whether oi not there is probable cause for an arrest under
Texas law, Jolrnsori I,. State, 722 S.W.2d 417 (Tex. Crim. App. 1986): Gardon v. State, 801
S.W.2d 899 (Tex. Cnm. App. 1990). Moreover, the Couit is not bound by the officer's
subjective conclusioi~about whether probable cause to arrest exists, when they independently sc~utinizethe objecnve facts, Joh~isaiiv. State, 751 S.W.2d 926 (Tex.App. -Houston
[ k t Dist.] 1988, rev. ref'd).

Although facts known to the officer at the tima the Defendant was placed in the County
Jail might have raised suspicions concerniug him, if they do not constitute probable enuse,
then the detention is illegal, Sweeten v. Slate, 693 S.W.2d 454 (Tex. Crim. App. 1984).
WHEREFORE PREMISES CONSIDERED, the Defendant respectfully plays that
this motion he in all things granted.
Respectfully submitted,
ARCH C. McCOLL, I11
McColl & McColloch
Arch C. McColI, 111,parttier in the D ~ l k s
Iawfirnr ofMcColl & McCalioch, is Past President of the Dallas Coirnq Crr~riinnlBar Associatior1 and a Cerlifed specialist in Crirni~ml
h t v . For- rare than 20 yean he has ha~idled
corporate investigatiorrs, f e d e ~ a land state
criminal trials and c~imirialappeals, Ihroughout the U.S. Hisfirm was co-corcnsel in the saecessfirl reprrse~rtalionof US. SenalorKay Bailey Hrrtchison whe~i
crin~irialcharps were brorrght ngai~isther in 1994.
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The Verdict Is In!
TGBLA Has a Succcssful Profcssioml I
liability Insurance, Program for Its Members.
Through the joint efforts of TCDLA, A N , and

Policy Highlights

National Casualty Insurance Company

T

(Rated A+15 by A.M. Best], TCDLA Members

r Unlimited prior acts coverage available

have access to outstanding coverage a t

T

highly competitive rates.

r Up to $5,000 may be paid annually with no

Easy to read policy

Covers all legal and notary services

deductible for defense of disciplinary
I oday

proceedings

you can obtain numerous quotes for

Innocent insured protection

professional liability insurance. Make sure

T

one of these quotes is from your association

r Duty to defend policy

sponsored program.

r Annual Aggregate Deductible
r Insured's consent required to settle claims

TCDLA has recognized fluctuating trends in

30-day free "Extended Reporting Period with

this area and is working hard to stabilize

options to 60 months

premiums for many years to come.
For information please reply to:
-

AAI
800 interchange Blvd., Suite 101
Austin, Texas 78721
Phone: 5 12/389-0623

Fax: 512/385-9632

Duesflax Notice
Please note the following:
$36 of your annual dues ($19 if a Student Member) is for a one-year subscription to the
Voice for the Defense, and $39 of regular dues is for TCDLA legislative programs. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
and necessary business expense. Because of TCDLA's legislative program, $39 of sustaining
and regular membership dues is not deductible as a business expense.

I

n the last 20 year§, the way most
Americans receive medical care has
changed drastically. Instead of going
to a solo practitioner who would refer
patients toaspecialist whentheircondiinn
indicated a referral, many people now
receivecatefrom "'garekeeperr'physicians
who only make referrals to specialists in
their "network" when the referral is
indicated by predetermined guidelines.

gationincreased &om657 to 2,2200 be inglyfalse or fraudulent ormadein reckless
tween fiscal year 1992 and 1996, with rexard of what the facts might ba6
convictions r i s i i from 90 to 307.'
Abuse: Incidents orFactices which, alCIom to home, theFEIhasconducted
raidsof several ~ o l u & i ~ ~ h o s p i t a l sthoughnot considered fraudulent acts, may
in Texas, most notably in El Paso, along directly or i n h t l y cause f m c i a l l o s e
with similar actions in Horidn, Tennes- to the Medicare/Medicaid p~ogramsor to
see and Geargia. An PBI affidavit un- beneficiaries/recipients.Abweisthosepra
sealed in Florida claims that Columbia/ tices whereinproviders,pbysicians,orother
HCA Health Care Corporaiionengaged suppliers operate in a manner inconsistent
Vastnetworksindudephysicims,hospit&,
in a "systemic c o p m t e scheme p e p - withacceptedsoundfiscal, business ormedilaboratories, home health agencies and
trated by corporate officers and manag- caI practices in such a way that theae pracotherpfovi&r typcs. And these systems are
ers to def?audMedicinecinecine'
including in- tices result in an unnecessary and fmancial
expensive. The mounting cost of health
flated Medicare cost reports and billing loss to the Medicare or Medicaid program
care is often decried as a drag on the
forumecessary s e ~ i c e s . ~
and are not within the emwept of reasoneconomy1 andrefwmpraposalspr~lifemte,
able andnecessarysenices as defmed in the
such as the ill-fated reform efforts of
Because Texas will undoubtedly see its Medicare and Medicaid laws.
President Clinton.
share of increased investigations and
Olhersseemoitominous~igns.
Gwemment pmaecutions, thisarticlewill offer aprimer Sp@c@cExarhpIes of Fraud
Fraud of one sort or another has been
studies continually claim that fraud and on healthcarefraudlawandreviewcumat
uncovered
in most weas of healthcare. The
abuse contribute to some 10percent ofthe dwelopments in the "War on Health Care
are
examples of fraud much of
following
amount spent on health care? In many Fraud" inorder toeducatemiminaldefense
it
involving
Medicare
andMedioaid- listed
ways, America is now experiencing anew attorneys about this new thteat.
speeific
sewice
types.
by
"War on Health Care Fraud," which entails
the widespreadapplicatlon of criminal law
Defining Health Care
Medical'Ransportation Theowner of
to perceived problems with the regulation
an
ambulance company and his office
Fraud & Abuse
of U.S. health care. Consider some recent
manager
altered trip sheets to show
evidence:
Since these tenns have d i i e m t meanings
destinations
as hospitals rather than
todifferent people, it is necessary to define
o&es.
They also inflatedmileage
h i d e n t Clinton announced "Opera- themforthesakeofclarity. Inaccord with doctor's
chwesby
chargingstationtostationmther
tion FWtoreT~~t'',
a project by the De- standnrd hnreaocratic practice, the terms
- parlmentofHedUrandHumanServices~" f r a u ~ ~ a b n s e ' " h a v e - b e m r g i v e-ihm
r r actual~load&mi1esa6mq&~b~
in June 1995. Operation Reskm Tmet official definitions by the Health Care regulation. Both the owner and office
wa8 aimed at home health agencies and FinancingAdministration.Thesedehitions manager w w convictedof Medic* fraud?
msinghominTexas,Califo~a,
New are as good as any as a starting point:
York and Plorida.
Optometry. An optometrist bused
Attorney General Janet Reno has deFraud:An intentional deception or mis- Medicaid-eligible people to his clinic for
clared thathealth care fraudand abuseis representation which the individual knows examinations and, once he had their
a major priority for the U.S. Justice De- to be false and which the individual makes M c a i d identification numbers, billed
patiment,
knowing that his deception could result in Medicaid for glasses not issued and other
The Justice Depamnent recently re- some unauthorized benefit to himself or services not rendered. Moreover, each year
ported that health am &and investiga- some other person. The requisite intent is he rebilled Medicaid under many of these
tions by the Federal Bureau of Investi- present if therepmentation is eitherknow- numbers. The optometrist was sentenced

...

'
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to 3 years in prison and ordered to pay
$120,000 in restitution and fines.'
CataractSurgery An ophthalmologist
performed surgery on patients referred by
an optometrist, billed Medicare, then
referred them hack to the optometrist for
surgical follow-up care, which had been
included in the cataract surgery reimbursement to the ophthalmologist. The
ophthalmologistagreed to a $648,900 civil
monetary penalty settlement which also
disposed of potential criminal liability for
defrauding Medica~e.'~

justify the tests and obtain Medicare
payment, thelab operators usedphysicians
who ofienmanufacturedfictitiousdiagnoses.
The lab operatars also solicited "referral
fees," kickbacks from other laboratoriesfor
referring patient specimens for more
testing. An estimated$1 hillionin fraudulent
claims to health insurersresulted from this
~cheme.'~

The Players

At both the federal and state levels there
are a number of agencies that concern
themselves with frand and abuse laws.
Some agencies have regulatory responDurable Medical Equipment The sibilities, some investigative, and some
government has been concerned with prosecutorial. Some combine these
"unbundling" - suhmittingseparateclaims functions.The following is a partial listing
for parts of a single item- and billing for of relevant federal agencies.
U.S. Department ojJustice. The Justice
dressing kits used to treat bedsores
(medically known as "decubitus ulcers") Department prosecutes crimes against the
as though they were surgical dressing kits. United States. While the commitment to
Investieations revealed instances where health care fraud prosecution varies by
DME suppliers billed for one to three kits d~strict,more activity has been seen
a day for each nursing home patient for nationwide. Much DOJ investigative
each bedsore, totaling $1,200 to $54,000 a activity is caniedouthy the FederalBnreau
month for a single patient. In one north- of Investigationwith supervision by United
eastern nursing home, the claims for one States Attorneys.
Depa~nnentojHealthand Hunran Services
patient amounted to $100,00in one month.
Medicare payments for surgical dressing Oflce of Inspector General (OIG). The
OIG was established to investigate fraud
kits haveincreasedmo~than5Ml%in4years!'
and abuse in the various programs of
Generic Drugs A major generic drug Health and Human Services (HHS),
manufacturing company was fined for including Medicare. It recommends policy
substituting a brand name product for the to promote economy and efficiency in the
company's generic product in testing for administration of HHS programs and
bioequivalency. The laboratory which informs Congress about the problems and
conducted the tests was also fined. The deficiencies of such programs. The OIG's
laboratory's part in the fraud included
replacing the brand name product with the
generic product when FDA investigators
were present. In another case, three
companies were convicted for schemes to
receive favorable processing of their
generic equivalent products."

-

Laboratories The "rolling labs" case
has been called the "most massive case of
health fraud ever discovered." In that
scheme, vans were driven to nursing
homes, health clubs, and even church
parking lots where a battery of tests of
questionable medical value were offered
to all comers. These tests were for
everything from blood flow analysis to
ultrasonnds of the abdominal cavity.
Patients were solicited by telephone calls
and letters warning them of the dangers of
undetected health problems. In order to

authority is wide-ranging,it has a staffwith
specific responsibility for anti-fraud and
abuse activities. The Inspector General has
access to all records that are available to
HHS, and which relate to programs he has
responsibility to police. It may also
administratively subpoena all records and
evidence necessary forthe performance of
its duties. "This is an investigative agency.
U.S. FoodandDrugAdministration. The
FDA, an arm of the Department of Health
and Human Services, enforces the Federal
Food, Drug and Cosmetic Act.'' TheFDA
performs several functions, the most
prominent being: a) pre-market clearance,
h) monitoring, c) promulgation of
regulations, and d) compliance activities.
Minor problems may be corrected by
"reconditioning" a product, such as
replacing the wording on a label. For
serious violations, injunctrons, product
seizures and criminal prosecutions may
result. This is an agency with regulatory
and investigative responsibilities.
State Medicaid Fraud Control Units
(MFCUs). Congress responded to a
growing tide of reports of fraud in the
Medicare and Medicaid programs by
enacting the anti-fraud and abuse
amendments to the Social Security Act in
1977. MFCUs were authorized by these
amendmen~s?~
MFCUs perform several functions: 1)
investigation and prosecution of criminal
fraud cases, 2) identification of overpayments as a result of behavior that falls
short of crime, 3) investigation of theft
from patient trust funds in nursing homes,
and 4) investigation of abuse and neglect
allegations of nursing home residents."
Additionally, the elected Attorney General
receives the benefit of havmg been seen
protecting helpless citizens and upholding
the public interest. This is an investigative
agency in Texas, as in most states;
however, it is a prosecutorial agency where
the state attorney general has statewide
authority to prosecute criminal offenses.
MFCUs have been very active. Between
July 1, 1991 and December 1, 1992,
MFCUs reported 990 convictions and
$43.7 million in fines, restitutions and
overpayments colle~ted.'~
U.S. Postal Inspection Service. The
postal service has authority to investigate
violations of the law through the use of
the mails, primarily utilizing the Mail
Fraud statute (see below). It has been used
effectivelyagainstpromoters of fraudulent
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health products. The postal service also
uses temporary restraining orders to stop
themail of a company suspected of selling
fraudulent health care products in order to
cut off the company's cash flow. The
Postal Service operates out of 39
"Inspection Service Headquarters." This
is an investigative agency.
Intermediaries and Carriers. HHS
contractsentities known as "Intermediaries"
(in the Medicaid program) and "Carriers"
(in the Medicare program) to make
payment to health care providers in these
governmental health insurance programs.
These entities have certain responsibilities
including fiscal management, provider
audits, development of utilization patterns,
and ensuring that Medicareclaimsproperly
reflect the kind and amount of services
furnished. I9Outof these responsibilitiesa
kind of fraud and abuse monitoring
program has developed and is reflected in
the Medicare Intermediary Manual. For
example, these entities are responsible for
reporting certain situations for further
review including 1) patterns of overutilization to inflate charges, 2) falsified
provider records intended to satisfy
conditions of participation in Medicare, 3)
duplicate billing, 4) significant changes in
business practices and 5) frequent changes
of legal counsel or key financial officers.
"These are not really "agencies" but are
federal contractors.
The performance of Medicare carriers in
this area has been inadequate. A General
Accounting Office survey of five camers
found that 1) carriers often fail to refer
beneficiarycomplaints for investigations,
and 2) carrier investigative units often do
not fully investigate beneficiary complaints
that contain indications of potential fraud.
In fact, almost three-quarters of such
complaints were not investigated." In
response, federal funding for carrier fraud
investigation was tripled in 1992, and the
OIG launched a nationwide health care task
force of carrier fraud units2' to assist in
training and preliminary case development.
Other Agencies. In addition to those
listed, the following agencies also have
some fraud and abuse responsibilities.At
the federal level, these include the Drug
Enforcement Administration (DEA),
Defense Criminal Investigative Service
(DCIS), Department of Labor, Office of
Inspector
General
(DOLIOIG),
Department of Veterans Affairs Office of
Inspector General (VA-OIG). In Texas, the
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Texas Commission on Health and Human
Services has assumed the "program
integrity" function for the Medicaid
program, and has its own fraud detection
program separate and apaa from the state
Medicaid Fraud Control Unit.

The Relevant Federal
Criminal Statutes

The law has been used toprosecute false
Medicaid laboratory claims,16 false
Medicaid nursing home cost reports,"
unnecessary and inappropriate medical
treatments hilled to Medicare,"and false
claims to commercial insurers.zg

MedicareMedicaid Fraud30 Although
the first Medicare fraudlaws wereenacted
The following is a brief listing of some by Congress in 1972, their deficiencies
of the more commonly used federal were brought to light in a series of public
criminal statutes in the fraud and abuse hearings which led to the passage of the
Medicare and Medicaid Anti-Fraud and
area.
' False or Fraudulent Claims Enacted Abuse Amendments of 1977.3' These
in 1948, this provision has been used to amendments1) generally increasedpenalties
combat Medicare and Medicaid fraud. The to a felony, 2) required more explicit
statute penalizes themaking or presenting disclosure of ownership, 3) improved
of any claim against the United States, or PSRO (now PRO) programs, 4)
any depmment or agency thereof, when implemented internal administrative
such claim is known to be false, fictitious, reform, and 5) clarified existing rules.
The federal criminal law has been
or fraudulent. The penalty is a fine and up
amended from time to time. In 1980, the
to five years impri~onment.~
Even though Medicare claims are words "knowingly" and "willfully" were
submitted to Medicare "carriers" under added to the prohibition against illegal
contract with the federal eovernment.. the remuneration3' thus making- that law
factthatsncha programisf~deralinnat~rc consistent with the terminology i n t l ~ c
will support a conviction for submission t'derul criniinnl codc.Titlc 18.'I'he Deficit
Reduction Act of 1984 made violation of
of falsd~edicareclaims."
an agreement to accept assignment a crime.
Mail Fraud In substantially the same Numerous technical amendments were
form as the 1948 revision, this statute is made in 1987, 1988 and 19897In 1990,
one of the commonly used weapons by Congress made the making of false
federal prosecutors.The statute criminalizes statements about required ownership
theobtaining of money orproperty by false disclosures a felony.36
As it currently stands, the federal
pretenses by sending "any matter or thing"
through the Postal Service or any private MedicareiMedicaidFraud statute contains
or commercial interstate carrier. The five general areas of prohibitions:
penalty is a fine or imprisoned up to five
I . False Statements or Representations
years, or both. 'l
Knowingly and willfully making, or
causing to be made, any false statement or
representation of a material fact in any
application
for any Medicare or Medicaid
benefit or payment.
A) Falserepmentations.Knowingly
and willfully making, or causing to be
made, any false statement orrepresentation
of a material fact for use in determining
rights to such Medicare or Medicaid
henefit or payment.
B) Concealment. Concealing, or
failing to disclose, events affecting the
initial or continued right to any Medicare
or Medicaid henefit or payment, with the
intent to fraudulently secure such benefit
or payment, either in a greater amount or
quantity than is due or when no such
benefit or payment is authorized.
C) Conversion of benefits.

.,

"

Knowingly and willfully converting
Medicare or Medicaid payments to other
uses than for the use of patients, after
making application and receiving snch
payment.
D) Falseprovider status Presenting
(or causing to be7presented) claims for
physician's service under Medicare or
Medicaid when it is known that the
individual who furntshed the service was
not licensed as aphysician.
Penalties f o r False Statements o r
Representations: Where the defendant is
the person furnishing services, conviction
is a federal felony with a fine up to $25,000
or imprisonment for up to five years, or
hoth. However, where the defendant takes
snch prohibition action on behalf of
another, conviction is a federal
misdemeanor with a fine up to $10,000,
imprisonment up to one year, or hoth.
2. Illegal remunerations. There are two
offenses under this provision.
A) Knowingly and willfully
soliciting or receiving any "remuneration"
(which includes any kickback, bribe, or
rebate), whether directly or indirectly,
overtly or covertly, in cash or in kind,
either 1) in return for referring a person
to another for the furnishing of any item
or service payable under Medicare or
Medicaid, or 2) in return for purchasing,
leasing, ordering, or arranging for (or
recommending such) a "good, facility,
service, or item" for which payment may
he made under Medicareor Medicaid, and
edi
B) Knowingly and willfully
paying any remuneration (or offering to
pay such remuneration) whether directly
or indirectly, overtly or covertly, in cash
or in kind, either (1) to induce any person
to refer an individual for the furnishing of
any item or service for which payable
under Medicare or Medicaid, or (2) to
induce any person to purchase, lease, order,
or mange for (or recommend such) such
"good, facility, service, or item" for which
payment may he made under M care or
Medicaid.
Penalty: Conviction is a federal felony
with a fine up to $25,000 or imprisonment
for up to five years, or hoth.
The anti-kickback provisions have been
iuterpretedivery broadly. For example, in
U.S. v. Perfstein, the administrator of a
nursing home selected pharmacies and
physical therapists who provided services
to nursing home residents.The administrator

effectively criminalizes many benign or
even beneficial commercial mangements.
Anti-kickback law "safe harbors" were
born in 1991, when, inresponseto pressure
from the health-care industry and to court
decisions that had broadly interpreted the
law, the OIG issued guidelines saying
whichmgements could qualify for legal
sanctuary. So far, four sets of safe harbor
rules have been published - two final and
two still proposed." Participation in an
arrangement that fully complies with a
given provision will result in not being
prosecuted criminally or civilly. Much
commentary surrounds interpretation of
the safe harbor rules, and the process is
ongoing.
3. Fabe sttztements regarding operation
of institutions. Knawingly and willfully
making (or causing to he made) (or
inducement of) false statements or
extracted cash payments from suppliers representation of material facts with
based on a percentage of Medicaid respect to the conditions or operation of
reimbursement. When the percentage any entity so that such entity may certified
arrangement failed, the administrato~ under Medicare or Medicaid as a hospital,
demanded a monthly delivery of alcoholic rural primary eare hospital, skilled nursing
beverages.This was held to be akickhack. facility, nursing facility, intermediate care
In US.v. Duz-Mm Diagnostic L a b o r a e ~ facility for the mentally retarded, home
Inc,'a proposal suggesting a 15 percent health agency, or other entity for which
rehatein exchange for referral ofMedicare certification is required.
and Medicaid business was held to meet
Penalty: Conviction is a federal felony
thestatutory standard of an offerof a bribe with a fine up to $25,000, imprisonment
ar kickback, rather than a more restrictive for up to five years, or hoth.
standard under traditional contract law,
under which analysis the proposal could
4 . Illegal patient adnziftance and
he deemed a preliminary negotiation retention practices. Knowingly and
instead of an "offer."
willfully 1)charging aMedicaid patient in
In U.S.v Grebq" an osteopathicphysician excess of the Medicaid rates established
owned a company that provided holter- by a state, or (2) charging a Medicaid
monitor devices. The monitor service patient any gift, money, donation, or other
hilled Medicare and forwarded a portion consideration either a) as a precondition
to the referring physicians (40%, not to of admitting a patient to a hospital, nursing
exceed $65). The fee was labeled as an facility, orintermediatecare facility for the
'interpretation fee' for the physician's mentally retarded, or b) as a requirement
initial consultation services, as well as for for the patient's continued stay in such a
explaining test tesnlts to patients. Referring facility, when the cost of the services
physicians got interpretation fees even provided is $d for (in whole or in part)
though monitorservice actually evaluated under the state's Medicaid program. Such
themonitoring data. These payments were practices are also known as
held to he a kickback. The court reasoned "supplementation."
that, if one purpose of the payment was
Penalty: Conviction is a federal felony
intended to induce physicians to use the with afineup to $25,000, or imprisonment
monitor services, the statute is violated, for up to five years, or hoth.
even if the payments were intended to
compensate for professional servicesPo
5 . Violation of assignment terms.
As can he seen from the case holdings, Knowingly, willfully, and repeatedly
the law is somewhat vague, and its over- violating the terms of ceaain Medicare
broad wording has raised concerns that it assignment of payment agreements.
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Penalty: Conviction is a federal
misdemeanor with a fine up to $2,000,
imprisonment up to six months, or hoth.

,New Health Fraud Crimes in the
Health Insurance Portability and
AccountabilityAct ofl996.
The enforcement provisions of the
Health InsumncePortahilityand Accountability Act of 1996 tookeffect Jan. 1,1997.
Otherwise known at the "KennedyKassehaurnHealthCareRefmAoff' Title
IIof theAct created several new healthcare
fraud crimes. Note that, unlike the preceding section dealing strictlv with crimes
against the ~edic81.cand Medicaid programs, these offenses apply to any health
care benefit program.
Healfh Care Fraud. Knowingly and
willfully defrauding any healthcare benefit
program; or obtaining any money or
property owned by, or under the custody
or control of, any health care benefit
program by false pretenses, in connection
with the delivery of or payment for health
caw benefits, items, or services.
Penalty: Conviction is a federal felony
punished by a fine or imprisonment up to
10 years, or both. However, if the violation
results in serious bodily injury, the
defendant may be imprisoned up to 20
years. If the violation results in death, the
defendant may he imprisoned for any term
.'
of years or for life%
Theft or Embezzlement in Connection
with Health Care. Knowingly and willfully
embezzling, stealing, or converting any
money, funds, securities, premiums,
credits, property, or other assets of ahealth
care benefit program to the use of any
person other than the rightful owner.
Penalty: Conviction is a federal felony
with afine or imprisonment up to 10years,
or hoth, unless the value of such property
does not exceed $100, in which case a
defendant may be fined under or
imprisoned up to one year, or both."
- FalsaStatemenfs
Relating80 HeaffhCars
Matters. Knowingly andwillfullyfalsifying
or concealing amaterial fact in any matter
involving a health care benefit program;
or making any maferially false, fictitious,
or ftaudulentsiatementsor representations,
in eonnection with the delivery of or
payment for health care benefits, items, or
services.
Penalty: Conviction is a federal felony
with a fine or imprisonment up to 5 years,
or hoth."
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Obstruction ~Crlminallnvestigationsof
Health Care Offenses. Willfully
preventing, obstructing, misleading,
delaying (or attempting to do so) the
communication of information or records
relating to a violation of a Federal health
care offense to a criminal investigator.
Penalty: Conviction is a federal felony
with a fine or imprisonment up to 5 years,
or both.Laundering of Monetary Instruments.
Existing federal law was amended to
provide that any person who engages in
money laundering in connection with a
federal health care offense would be
subject to existing criminal penalties under
the money laundering s t a t ~ t e s . ~
Forfeitures for Federal Healilz Care
Offenses. Existing federal law was
amended to provide that when aperson is
convicted of a federal health care offense,
the court imposing sentence shall order the
person to forfeit all proceeds traceable to
the offense."

Care Reform Act creates several funding
mechanisms for the prosecution of health
care offenses.
For fiscal year 1998, $119,600,000 appropriatedfor theDepartment of Health and
Human Services and Department of Justice
for Fraud and Abuse Control Programs.
For fiscal year 1998, not less than
$8O,W,W and not mote than $9O,W,OW
appropriated for the Office of the Inspector
General of the Department of Health and
Human Services.
For fiscal year 1998, $56,W,000 appropriated for the Federal Bureau of Investigation.
For fiscal year 1998, between
$490,000,000 and $500,000,000 apjmpriated for the Medicare Integrity Program
The Act also authorizes the Ofiice of Inspector General to obtainieimburscmentfor
the cost of conducting investigations and
audits and enableslaw e n f o m e n t officials
to offer rewards to health care fraud
whistleblowers.
In addition, after deducting the costs of
the asset forfeiture, the secretary of the treasury will deposit into the Federal Hospital
Insurance Trust Fund "an amount equal to
the net amount realized from the forfeiture
of property by reason of a Fedeml health
care offense.'"

The Relevant State
Criminal Statutes

Texas has been slow to enact specific
criminal statutes aimedaf healthcare fraud,
though this has begun to change in the last
several legislafive sessions.
Securing Execution of Document by
Deception.Causing another, by deception,
to sign or execute any document affecting
property or service or the pecuniary
Authorized Investigative Demand interest of any person, with intent to
Procedures. The Kennedy-Kassehaum defiaud or h m any p e r ~ o n . ~
Health Care Reform Act creates specific
This provision has been used to prosInvestigative Demand Procedures for use ecute false Medicaid claims under the
hpthe Department ofJustice. Thus, in any- theory-thata false claim causesthe Medinvestigation involving a federal health icaid program to execute reimbursement
care offense, the Department of Justice checks to health care providers.
may issue subpoenas 1) requiring the
Since it is a fraud offense, multiple
production of any records relevant to an claimscan be aggregatedin one indictment
authorized law enforcement inquiry, or 2) to determine the grade of offense.
requiring a custodian of records to give
Tampering With a Governmental
testimony concerning the production and Record. This provision penalizes numerauthentication of such records?
ous behaviors; however, for purposes of
this discussion, it encompasses primarily
knowingly making a false entry in, or
Funding the Prosecution of Health Care
Offenses The Kennedy-KassebaumHealth falsealtemtionof, agovmenlal word; and

'making, presenting, or using arecord,
document, or thing with knowledge of its
falsity and with intent that it he taken as a
genuine governmental record.
This provision has been used to prosecute false Medicaid claims under the
theory that false information entered onto
aMedicaid claim form constitutesa "false
entry in... a governmental record," since
the claim is required in order to receive
payment from a government run health
insurance program. It has also been used
to prosecute false Medicaid nursing home
cost reports.
However since this is an "Offense
Against Public Administration," claims
cannot be easily aggregated in one indictment.
Another problem is the penalty range.
It is a Class Amisdemeanor unless the state
can prove intent to defraud or harm another, in which event the offense is a state
jail felony?'
Inslrrance Fraud. In 1995 the Legislature enacted this provision which essentially negates the problems in the above
two statutes. There are two basic offenses:
Preparing or preseuting a false or misleading statement to an insurer in support
of a claim for payment under a health insurance policy, which affects a person's
right to a payment (or the amount of payment) entitled, with intent to defraud or
deceive an insurer.
Intent to defraud or deceive an insurer, soliciting, offering, paying, or receiving a benefit in connection with the
furnishing of health care goods or services
for which a claim for payment is suhmitted under a health or property and casualty insurance policy.
Thus, the fust offense is essentially a
false claims provision modeled on common law fraud concepts, while the second
is an anti-kickback provision.
For purposes of the false claims provision, the statute sets forth specific types
of information considered to be material
to a health care insurance claim, including:
(1) whether health care goods or
services were provided;
(2) whether health care goods or
services were medically
necessary under professionally
accepted standards;
(3) the nature of the health care
goods or services provided;
(4) the date on which health care

goods or services were provided;

(5) the medical record of goods
or services provided;
(6) the condition treated or
diagnosis made; and
(7) the identity and applicable
license of the provider or the
recipient of health care goods or
services.
Offenses are graded according to the
amount of loss. For example, if the value
oftheclaimis at least $1,500 hutless than
$20,000, then the offense is punished as a
statejail felony. If the value of theclaimis
$200,000 or more; or the offense placed a
person at risk of death or serious bodily
injury regardless of the value of the claim,
then the offense is punished as a first
degree felony.
Texas Illegal Rerniateratio~tStatute. The
1991 Texas Legislature enacted law
prohibiting physicians from accepting
"illegal remuneration." TheTexas "Illegal
Remuneration" statute prohibits anyone
from offering to pay or agreeing to accept
any remuneration from any person for
securing or soliciting patients "for or from"
a person licensed, certified or registered
by a state health care regulatory agency
(not just physicians). The identity of the
payor or type of patient is irrelevant, thus,
the act applies to worker's compensation
patients, psychiatricpatients, and all others
under private insurance. The act does not
apply to healthmaintenanceorganizations,
licensed insurers, certain public entities
and group hospital service corporations
In addition, if a business arrangement is
legal under the federal Medicare laws and

"

regulations, it is legal under the new Texas
law. In other words, if a business practice
is protected under the federal "safe harbor"
rules, it is also protected in Texas. The
statute, as currently written, provides for a
Class Amisdemeanor punishment (except
for subsequent offenses)."
In 1993, the legislature amended this
statute to criminalize certain acts which
apply to inpatient mental health and
chemical dependency treatment facilities.
Specifically, it is a crimnal offense for a
person to refer or accept a referral of a
person to an inpatient mental health or
chemical dependency treatment facility if:
the person accepting the referral also
accepts payment before the patient has
been discharged for outpatient services to
he provided by the referring person after
the patient's discharge, and
the referring person does not provide
the outpatient services for which payment
was made, and does not return the payment
to the inpatient facility.

.

In other words, onemay not refer apatient
for inpatientmentalhealthservices, be paid
for outpatient services by the inpatient
facility while the patient is still there, and
then not perform the outpatient services
after discharge without returning the
paymenLY
Also in 1993, the Texas legislature added an
offense called "notification of remuneration."
Under this provision, if a person accepts a
payment for a patient referral that is
othenvise legal, they must 1) disclose to
the patient their relationship with the
person to whom the referral is made, and
2) disclose to the patient that they will
receive remuneration directly or indirectly
for the referral of that patient.
As anexample, suppose a physician refers
a patient to an imaging center in which he
has an investment interest. Even if the
investment is otherwise permitted under
the federal safe harbor regulations, he
should disclose the fact of his investment
interest to the patient at the time of referral,
and that he may receive money indirectly
for the referral through a return on his
inve~tment.~~

Civil Sanctions for
Health Care Fraud
This article is intended to cover thc
criminal sanctions available for various
forms of alleged health care fraud;
however, a word about civil sanctions is
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necessary. A criminal defense attorney
m e ''Critical &ndition: Soaring Health Care
might persuadea prosecutorto refrain from
iuitiationing criminal charges only to Casts PlagueTexas Busincss.=s", John Sharp, Texas
Complmller of Public Accaunts. March 1992
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Gcncral Accounting Ollice to the Subcu~nn~itlec
on
proceeding that has almost as draconian an Health,
Committeeon Ways and Means, U S
effect as would a criminal conviction. House of Representatives, March 8.1993 [GAOmWhile that subject is beyond the scope of HRD.93-81
this article, the criminal lawyer should be ' see US. Attorney General Janet Reno's Address
aware that the following types of civil on Health Care Fraud at the World llade Center in
Boston, Massachusetfs on June 6.1996:
measures might be taken against a health ".....because of the tremendous impact of health
care provider, either after a successful care fraud .... 1have made it one of thehighest
criminal defense, or as a "dual track" prionries at the Depanmeot of Justice siocc I have
proceeding designed to put pressure on the taken office!'
'"Health CareFraud Report. Rscal Years 1995provider to settle.
1996:'reported in "DO1 Charts Sharp Climb in
Civil monetary penalties, federal and Health Care Fraud Investigaflons Smce 1992:
Healrhhwyers News, Vol. 1. No 10, October
state, for numerous infractions."
1997.0.24.
..
Exclusions
'
"FHI Affidavit Cites 'Sysa~nicCorporntc
Civil remedies
Srhenw' at Columhix," Ilealrh Lmv:,~rrsNews. Vol.
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CONCLUSION

Compan: with thc common law ten" "fraud" which
den& four elements: (1) misreprerenialron of a
material fact, (2) with intention to induce action or
inaction. (3) reliance on themisrepresentationby a
person who, as a m u l t of such reliance, (4) suffers
injury 41 Texlur 3d. 87.

The government has declared war on
health care fraud, and they have potent
weapons. This tnticle attempts to give an ' id.
overview of the criminal laws new and
Lkparfmentof Health and Human Services,
old, state and federal- that may be used by Office of Inspeclor Geneml. Se,niamrual Report,
prosecutors to deal with allegations of April 1,1989-SepI~mber30,1989,p 38.
42.
fraud in various public and private health "id,,p.
Deparfment of Health andHuman Services,
care benefits programs. Investigationsand Office of Inspector General, Selnrannual Reporr,
prosecutions of suspected health care fraud October I , 1989-Mnrell 31, 1990, p. 30.
are on the rise, and criminal law " D e p m e n t of Health and Human Services,
Office of Inspector Gencral,Se,,lin,o~ualReport,
practitionersshould become familiar with Aprrl l,1991S~pternber30,1991. p. 49.
the relevant laws. While investigative and
id.. p. 80.
vial techniques, as well as potential civil "General Accounting Office Report: "Mcdlcare:
sanctions for the same behaviors, are One Scheme RLustrates Vulnerahil~hesIoP~aud:'
(Aug. 29,1992).
beyond the scope of this article, the GAOMRD-92-76
I* SPB 42 U.S.C. 83521 et sea
criminal law practitioner who would Is 21 U.S.C. $301-392.
42 U.S.C. 91396b(i1); 42 CRR. 9I007.1 elsea.
defend a health care provider should
become familiar with these areas a8 well. (1993).
" 42 C3.R. 8lW2 320(e)(l &2)
Forewarned is forearnled. bb
Department of Health and Human Services.

-
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Section 14. (Part 1) Child Abusers, Sex Offenders, and Family
Violence Offenders; Special
Conditions
This section lumps together several
classes of offenders which would probably
be better kept separate. Conflicts in
language remain in this section, as it uses
both "community supervision" and
"probation." 'Robation" means "community
supervision" pursuant to Acts 1993,73rd
Leg., ch. 9M), sec. 4.04, but consistency
would be nice.
Section 14(a) allows imposition of
special conditions on defendants who were
convicted of certain crimes against
children, which for the purposes of this
subsection, is defined as a child 12 years
of age or younger. The triggering offenses
are listed in Art. 17.41(a), C.C.P.: Texas
Penal Code, Chpts. 21 (sexual offenses)
and 22 (assanltivi: offenses), Sec. 25.02
(prohibited sexual conduct), and Section
43.25 (sexual performance by a child). The
conrt may require the defendant to have
no direct contact with the victim and to not
g e pAacesfrequented-by the victim.This
leaves open the indirect method of contact,
which may also be a problem. The court
may also grant supervised access to the
victim. Conditions imposed under this
subsection overrule other court orders on
access and custody (read "orders from a
family-law hearing") for aperiod specified
by the court, but not more than 90 days.
Section 14(h) applies to defendants
granted supervisron for indecency with a
child, sexual assault, aggravated sexual
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assault, and injury to a child, elderly, or
disabled person. The court may require
psychological counseling for the
defendant, and may also require the
defendant, after a finding that the
defendant is financially able, to pay for up
to one year of psychological counseling
for the victim, if the need for counseling
was a result of the offense.
Section 14(c) authorizes the court to
require counseling for the elimination of
violentbehavior (don't we wish) for those
who were convicted of an offense
involving family violence, as defined in
section 71.01, Family Code. That
definition of "family" includes members
andformer members of a household, and
persons related to the defendant by blood
or marriage, former spouses, biological
parents of the same child, and foster
parents and children, regardless of whether
those persons live with the defendant.
There is no time limit on former
membership in a household, which could
give rise to bizarre pleading in the bands
of an over-zealous prosecutor. Watch that
the State has establish.:d a required
--an-ex-girlfriendwith
relationship;-hitting
w h o i t h e defendant never lived and with
whom he has no children is not "family
violence."
If the court requires family-violence
counseling, the defendant mnst begin
counseling within 60 days of sentencing.
Thedefendant mnst notify the supervision
officer of the name, address and telephone
of the counselor. The language gets hazy
here; either the defendant must report his
own atrendance to the supervision officer,

or maybe the counselor is supposed to do
it. ("...and report the probationer's
attendance....") The defendant mnst bear
the cost, unless the court finds that the
defendant is financially unable to pay, then
the conrt mnst make the counseling
available without cost. If financially able,
the defendant may also be ordered to pay
for up to one year of psychological
counseling for the victim, if the need for
counseling was a result of the offense.

Section 14. (Part 2) Substance
Abuse Felony Program
This is a Glaring Failure to Correct
(Numbering Division). Section 14(a)states
that it applies if a court grants community
supervision, under any provision ofArticle
42.12, as an alternative to imprisonment.
The conrt is given discretion to require
SAFP as a condition of community
supervision, and mandates an
indeterminate sentence of 90 days to one
year.
Thesection sets up a series of hoops for
eligibility for SAFP; if judge grants
community supervision and defendant is
charged-with
or convicted of an offense
- other than indecency with a child, sexual
assault, aggravated sexual assault, or
criminal attempt of those offenses and
judge makes an affirmative finding that
substance abuse significantly contributed
to the offense or violation and defendant
is a suitable candidate for treatment then
the judge may require SAFP.
Barring a defendant charged with sexual
offenses or attempted sexual offenses
seems counter-productive, as the listed

sheriffs that the counties will have to pay
the bills for long-term storage of state
prisoners without reimbursement.
However, section 12 allows up to 180days
in the county jail as a condition for nonstate-jail felonies, apparently without
opposition from the counties.
Alternately, the judgemay impose, as a
condition of community supervision, a
termin astatejail for 90 to 180 days, even
for a first offense, and 90 days to one year
Section 15. Procedures Relating if the defendant is convicted of
manufacturing controlled substances. This
to State Jail Felony Community term must be assessed at the beginning of
Supervision
the term of supervision. Thejudge may not
This offense level began as a less- require confinement under hothsection 15
punitivemeasurefor a non-violent offense. and sections 5 or 12. (Section 15(d); see
It has become a Kafkaesque nightmare. above comment about section 5). If a
What was at first mandatory supervision defendant violates the conditions of
became possible incarceration for second community supervision and the judge
offenders, and now becomes possible modifies under section 22, the judge may
incarceration even for first offenders. No impose any sanction permitted by section
longer is community supervision 22, including, after an amendment this
mandatory for any class of offender. If a session, requiring thedefendant to serve a
defendantis convicted of a state jail felony, term of from 90 to 180 days in the state
thejudgemay now either grant community jail of as a condition of the modification.
supervision or execute the sentence, Again, lack of cross-referencing creates
regardless
of prior record. The meaning- of ambiguity; section 22 does not mention
"previously convicted " is no longer at confinement i n any facility as a
issue. In some respects, it might now be modification. Confinement as a
better to be charged with a third-degree modification is allowed under section 12,
felony; if the defendant successfully and is apparently limited to confinement
completes a term of community in a county jail, but this subsection of
supervision for a third degree felony, the section 15 refers only to section 22. The
charges are dismissed and the conviction language "any other conditions the judge
is not "final," but, unless the state-jail- determines are appropriate, including; ..."
felony defendant is granted a deferred may he the saving grace by invoking the
adjudication, a term of community implication of "including, but not limited
supervision results in a final conviction, to ...."
even if the supervision is completed
successfully.
Community supervision for a state jail
felony may be from two to five years, but
may be extended at any time or times to a
maximum of 1 0 years. The time
restrictions of extension are the same as
for other (non-sexual) felomes. (Section
15(b)).
The judgemay imposeany condition of
community supervision that may be
imposed for any other felony, except that
county-jail time under sections 5 or 12 as
a condition of community supervisionmay
not exceed 90 days. (Section 15(c)). This
is an interesting prohibition, as section 5
deals with deferred adjudication, and no
confinementmay be ordered. Thelimit on
county jail time is apparently in response
to concerns from county judges and
offenses are often ~ 0 ~ e c t to
e dsubstance
abuse. The language "charged with or
convicted of' implies that SAFP may be
ordered even if thesubstance-abuse-related
offense was merged into the convicted
offense under Art. 12-45, PenaI Code. If
the judge requires SAFP, the defendant
must also attend aftercare, which the Texas
Commission on Alcohol and Substance
Abuse is charged with developing.

Section 15(f) is state-jail shock
probation, whichis authorized only after a
motion to revoke. Revocation of
community supervision for a state-jail
felony is governed by the same rules as
revocation ofany other felony (section 23),
including a hearing under section 21. After
amendment last session, the judge retains
jurisdiction for the entire period during
which the defendant is confinedin thestate
jail. The judge can return the defendant to
community supervision any time after 75
days after the defendant is received by the
state jail; theretum may be on the motion
of the judge or on the written motion of
the state or the defendant. If the defendant
files the motion, acopy must be delivered
to the prosecutor. There is no upper time
limit on return to supervision and,
presumably, the defendant can be returned
to supervision at any time up to the end of
the original sentence. When a motion to
return to supervision is filed and if the
judge requests a report, the clerk of the
court must request from the director of the
state jail a report on the defendant's
conduct while in custody. This subsection
also talks about getting a report from the
sheriff if thedefendant isin thecounty jail,
but doesn't authorize such confinement
and does not grant continuing jurisdiction
for the entire time of confinement in a
county jail. Like other shock-probation
motions, the judge may deny the motion
without hearing, but may not grant the
motion without one.
While the defendant is in a state jail,
whether as a condition or as a modification,
the director of that facility must report on
the defendant's progress to the judge not
less than every 90days. Dependingon how
one interprets this language, either the
director must file a report at least every 90
days, or the director must file a report on
the defendant sometime after 90 days has
elapsed after the previous report, if any, or
if a writtenmotion to return to community
supervision has been filed. Probably this
subsection was just inartfully drafted, and
it was intended thatahe directorfile a report
at least every 90 days.
Good-time credit is barred for time
served in a state jail. The judge may grant
backtimecredit far time served in a county
jail after arrest and before sentencing. The
judge shall grant, upon revocation,
backtime credit for any time spent in a
state-jail facility after sentencing. Since
confinement m a state jail as a condition

of community supervision is after
sentencing, it must be credited. Credit for
time served in a county jail after sentencing
is apparently barred; HB 2162, sec. 3.006
(1995 session), allowed credit for county
time served as a condition of probation,
but that provision does not appear in the
current version.

Section 16. Communitv
" Service
Participation in community service is
required unless the judge finds, and notes
in the order, that:
1) the defendant is physically o r
mentally unable to participate,
2) participation will work a hardship on
the defendant or thedefendant's family,
3) defendant is going to SAFP as a
condition of commnnity supervision,
4) other good canse shown.
Under Lemon v. State, 861 S.W.2d 249,
251 (Cr.App. 1993), the judge must
actually name an organization (which the
community-supervision officer may
modify later) or the CSR has not been
properly imposed, and failure to perform
it is not a violation of the terms and
conditions.
The number of hours depends on the
level of offense:
1st degree felony
2d degree felony
3d degree felony
State jail felony

320 - 1MMhours
240 - 800 hours
160 - 600 hours
120 - 400 hours

Class A misdemeanor or other
misdemeanor for which the maximum
confinement exceeds 6 months or the
maximum fine exceeds $4000.00
(emphasis added). 80 - 200 hours
Class B misdemeanor or other
misdemeanor for which the maximum
confinement does notexceed 6months and
the maximum fine does not exceed
$4000.00 (emphasis addedf;24+00 hours
Note that for oddball misdemeanors, the
Legislature specified the usual statutory
terms of confinement, but increased the
usual statutory fine limits.
In subsection (c), the Legislature made
sure they would not be sued for crimes
committed by defendants by specifiealty
stating that the defendant is not a state
employee.
Defendants convicted for a bate crime
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conditions of supervision. Is that defendant
a fugitive? What if the defendant merely
visits Louisiana without permission? The
language needs narrowing.

Section 18. Community
CorrectionsFacilities
"Community corrections facility" has
thememing assigned by section 509.001,
Government Code, whichsays: aphysical
structure, established by a judicial district
after authorization of the establishment of
the structurehas been included in the local
commnnity justice plan, that is operated
by adepartment (acommunity supervision
and correcrions department established
under Chpt. 76, Gov. Code) or operated
get another dose of special treatment in
for a department by anentity undercontract
subsection (d); the lower limit of CSR with the department, for the purpose of
hours rises to 100 for misdemeanors and
confining persons placed on community
300 for felonies, and the defendant may supervision and providing services and
he ordered to perform the required programs to modify criminal behavior,
community service at a project which deter criminal activity, protect the public,
primarily serves the group which was the and restore victims of crime. The term
target of the defendant. This may or may
includes:
not he wise; B'nai B'rith may not want
(A) a restitution center
skinheads helping out.
(B) a cow residential healment center
(C) a substance abuse treatment center
Section 17. Change of Residence;
(D) a custody facility or boot camp
Leaving the State
(E) a facility for an offender with a
This is an example of an uninformative mental impairment, as defined by Section
heading. The section aetually deals with 614.001, Health and Safety Code
in-state transfer of supervision, and
@)an intermediatesanction facility; and
leaving the state without permission. The
(G) a state jail felony facility. (Section
defendant may transfer community 509.001, Gov. Code).
supervision anywherein Texas, subject to
the approval ofthejudge, whomay modify
The definition needs adefinition. Of the
conditions to suit the defendant's changed above, I would be hard-pressed to define
circumstances. If the defendant "removes intermediatesanctionfacility, or to explain
himself' from the state without permission the difference between a court residentialof the "judge having jurisdiction of the treatment center and a substance-abuse
case," the defendant is a fugitive from treatment center. "Cu8tody facility"covers
justice and is subject to extradition. A all of the above and then some, particularly
defendant who changes residence within in light of the requirement that the
the state without permission is therefore, defendant remain at the communityby implication, not a fugitive. Under the correctionsfacility almost all the time. See
Uniform Act for Out-of-State Probationer f Wg)).
- Tke-defendmtisconfinedonttrthea n d Parolee-Supervisimon(A~tic1ee42:11;C.C.P. ), none of the normal formalities of community-corrections facility except for
extradition are required for fugitives, time spent traveling to and from work, CSR
except establishing the authority of the projects, education or rehabilitation
extraditing officer and the identity of the programs, and "for purposes described by
person being extradited. The decision to this section." (18(g)). There are no
extradite is not reviewable by the state purposes described in this section, other
where the defendant was found.
than those listed in subsection l8(g). The
The broadness of the language creates defendant may also he away from the
ambiguity. A defendant being supervised center for time spent attending education
in Orange moves to Louisiana without and rehabilitational programs or CSR
permission, but still conforms to the projects, but not, by the literal terms of this

subsection, for work. If ordered by the
judge, the community-corrections facility
director "shall attempt" to place the
defendant in a CSRproject. (lS(f)).
Whilesubsection 18(i)is not specifically
limited to restitution centers, it probably
should be, as the language refers only to
"the restitution center director." If the
defendant is working, the paycheck must
be given to the restitution center director
by the defendant, if ordered by the judge
to d o so, or else by the defendant's
employer. Either way, therestitution center
gets the money. The director deducts
defendant's room, board, necessary travel
expenses and incidentals, support for the
defendant's dependents, and restitution to
the victims of the defendant's offense, and
then must deposit the remainder into a
fund, to bereturned to the defendant upon
release. This is the last part of section 18
that makes sense.
Under subsection 18(b), a judge may
require a defendant to serve up to 24
months in acommunity corrections facility
as an initial condition of community
supervision. In subsection 18(h), a judge
i s authorized to require a subsequent
confinement in a community-corrections
facility orjail during the same communitysupervision period, as long as the total does
not exceed 36 months. If the defendant is
later revoked, none of the time served in a
community corrections facility counts
toward a prison sentence, nor may the
defendant earn good-conduct credit.
Question 1: Why is good-conduct
wording in there when the time doesn't
count in any event?
Question 2: If you can do up to 36
months in custody and it won't count if
you get revoked, why would you go to a
community-corrections facility?
Question 3: Was this section intended
to apply only to felonies?
Question 4: Does backtime count on a
jail sentence?
Question 5: Can a vindictivejudgemake
a state-jail defendant serve 5 years flat?
Because the language does not limit this
subsection to felonies, can a vindictive
judge keep a Class A misdemeanor
defendant in jail for 3 years?
Sections 18(d) and (e) concern reporting
requirements which various directors have.
A diagram is needed to determine who
sends reports to whom, partly because the
wording is (surprise) unclear. Let us begin.
As directed by the judge, the corrections-

facility director evaluates the defendant's
behavior and attitude, and files a copy of
the evaluation with the communitysupervision and corrections director.
Already we're in trouble; is "corrections
facility" different from communitycorrections facility or is it a typo? Does it
include TDCJ-ID and county jails? The
exact wording is "the corrections facility
director shall file with the community
supervision and corrections directoracopy
of the evaluation made by the director
(which one?) .... The director (which one?)
shall examine the evaluation ...."Common
sense will probably get to a logical
interpretation, hut the language is opaque.
In 18(e), we learn that, if thejudge didn't
direct a report by the corrections-facility
director, no later than 18 months after the
date on which the defendant was granted
community supervision the communitycorrections facility director (guess it was
a typo) must file that behavior-and-attitude
report. There is no sanction for failure to
file the report. Also not addressed is the
circumstance in which the defendant was
sent to the community corrections facility
for less than 18months and thejudgedidn't
direct an evaluation. Does it get done, and
if so, when?
From here on, everything is subjective.
The director (which one?) is to examine
the evaluation, make written comments on
the evaluation that he considers relevant,
and file the evaluation and comments with
the judge that granted community
supervision. It is unclear whether the
director is to write comments heconsiders
relevant, or to comment on what he
considers relevant.
Section 18(d)says that iftheevaluation,

which was directed by thejudge, indicates
that the defendant is making significant
progress (no criteria) toward compliance
with court-ordered conditions of
community supervision, the court may
release the defendant from the communitycorrections facility, and the defendant must
serve the rest of community supervision
under the conditions imposed by tbecourt.
There is no indication of what happens if
the evaluation does not indicate
"significant progress," or what is meant by
compliance with court-ordered conditions
of community supervision. Some
conditions cannot be complied with while
a defendant is in custody, yet there is no
limiting language.
In contrast, if the judge did not direct
that an evaluation be done or if the "report"
indicates that the defendant is making
significant progress toward compliance
with court-ordered conditions of
community supervision, the judge shall
modify the sentence and release the
defendant in the same manner as provided
by section 18(d). If the "report" indicates
that the defendant "would benefit from
continued participation (no criteria)," the
judge may order the defendant to remain
at the community corrections facility for a
period determined by the judge. (What
happened to the limits in subsections (b)
and (h)?) If the "report" indicates that the
defendant is not making significant
progress (no criteria) toward rehabilitation,
thejudgemay revoke. Irepeat, why would
anyone in their right mind agree to go to a
community-corrections facility?

Section 19. Fees
Supervisory fees are mandated at from
$25 to $40per month. Thejudgemay make
payment of the fee a condition of granting
or continuing community supervision.
Does this mean that the judge may also
order the fee paid up front in a lump sum?
The judge may waive or reduce the fee or
suspend payment if the judge determines
that payment would cause significant
financial hardship to the defendant. Section
19(c) gives judges the authority to lmpose
on sopervisees from other states the same
fees as Texas supervisees, and also the
apparent authority to overrule the sending
courtlstate and impose any period of
supervision authorized by Art. 42.12. All
monies thus collected must be deposited
in the special fund of the county treasury
to be used for the same purposes for which
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state aid can be usedunder Chpt. 76, Gov.
Code (community supervision and
corrections departments). For the purpose
of determining when monies are due,
placing the defendant on community
supervision is finaldisposition of the case.
Sex offenders who are placed on
community supervision must be assessed
an additional $5 per month fee. (Section
19(e)). These fees are sent to the
comptroller for deposit in the special
revenue fund to the credit of the sexual
assault program. (Section 44.0061, Health
& Safety Code). Defendants who must
register as sex offenders are also required
to pay the actual costs paid by the local
constabulary for the required publication
in a newspaper, as evidenced by a written
receipt. The inability to pay publication
fees, proved by a preponderance of the
evidence, is an affirmative defense to
revocation if the motion to revoke alleges
only nonpayment of the publication fee.
This is the only fee for which this language
occursin section 19; all others arecovered
by section 2I(c).

Section 20. Reduction or Termination of community supervision

conviction is final if you are dealing with
the feds; they have their own standards.
The bad news in this section is that the
provisions forearly dischargeand dismissal
of charges do not apply to intoxication
offenses or probated (non-deferred) state
jail felonies. Therefore, do not tell your
state-jail felony clients that they will not
have afinalconviction if they successfully
complete community supervision; they
will. The only way for state-jail felonies to
escape this result is deferred adjudication,
which is available under sec. S(c).
This language produces other problems,
as it states flatly that the provisions of this
section do not apply to intoxication
offenses or state jail felonies. Taken
literally, there is no way to ever get off of
community supervision for intoxication
offenses or state jail felonies, as this is the
only section which deals with discharge
after ex~irationor snccessll comoletion
of the term of community supervision. The
problemcould be easily solved by breaking
up thesection into several subsections, and
noting that the subsection which describes
early discharge does not apply to
intoxication offenses or state jail felonies.

Section 21. Violation of Community Supervision: Detention and
After the defendant has successfully
completed one-third or two years of Hearing
community supervision, whichever is
lesser, the judge may reduce andlor
terminate community supervision. The
implicationis that unsatisfactory discharge
is a final conviction. Regardless of the
time, if the defendant completes
community supervision satisfactorily, the
judge must amend theoriginal sentence to
reflect the actual period, if necessary, and
must discharge from supervision. The
judge may set aside the verdict or permit
the defendant to withdraw the plea. The
language is not entirely clear, but it appears
that, if the judge elects to set aside the
verdict, the-judge thenmust dismiss all
charging documents, thereby releasing the
defendant from all legal disabilities
resulting from that offense, except that the
judge will haveaccess to therecords if the
defendant is again convicted of (not
charged wlth) any criminal charge, and the
proceedingscan be considered by the state
licensing agency if the defendant ever
wants to he licensed for child care.
(Chapter 42, Human Resources Code.) Be
careful when assessing whether the
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Section 21(a) seems to be in the wrong
place. If a defendant, convicted of orplaced

on deferred adjudication for prostitution.
possession of a controlled substance, or
inhalant abuse, violates a term of
community supervision, the judge may,
during the term of supervision, issue an
arrest warrant and order the defendant to
submit to disease-control measures
authorized by section 81.083, Health and
Safety Code. Oddly, the wording
authorizes the invocation of these diseasecontrolmeasures only if there is aviolation
alleged. Either this is misplacedandshould
really be in section 11 (basic conditions),
or it is a logical misfire; there appears to
be no logical connection between the need
for disease control for the named classes
of offenders and the condition precedent
of a violation of the terms of community
supervision. And one wonders how the
health concerns aboutprostitutionand drug
abuse apply to glue sniffers.
Section 21(b) is a mishmash of every
thought the legislature ever had about
revocation of community supervision.
Asin21(a), if a defendant violates
a term of community supervision,
the judge may issue an arrest
warrant. The.motion to revoke on
which the arrest warrant is based
must be filed before the expiration
of the term of probation, as must the
warrant. The State must also use
reasonable diligence to arrest the
defendant on therevocation warrant
during the period of supervision, or
soon thereafter, or the State is
estopped from prosecuting the
revocation. US. v. Baty, 931 F.2d 8
(C.A. 5 Tex. 199I), Rodriguez v.
State, 804 S.W.2d
516,
517(Tx.Cr.App. 1991), Langston v.
State, 800 S.W.2d 553, 555
(Tx.Cr.App. 1991),Hunter V State,
820 S.W.2d 5 (Tx.App. 3 199%).
Any community supervision
_officer_or-ather officetwitb-the
power to arrest may arrest the
defendant, either on the warrant or
without a warrant if the judge noted
on the docket that arrest without
warrant is authorized.
The arresting person must
"forthwith" report the arrest to the
judge.
The defendant may (not must) be

detained until a court appearance. If
the defendant is in custody, and he
files a written motion, the judge
must hold a hearing within 20 days
of the date of the motion. However
there is no sanction for failure to
hold the hearing within 20 days.
Note that the State's burden ofproof
at a revocation hearing i s
preponderance of the evidence.
Forrest v. State, 805 S.W.2d 462,
464 n.2 (Tx.Cr.App. 1991).

A defendaut who is in a penal
institution may be revoked, in
absentia and without hearing if, in
writing before a court of record in
the jurisdiction where h e is
imprisoned, the defendant waives
the right to hearing and counsel,
affirms that he has nothing to say as
to why sentence should not he
pronounced, and requests the judge
to revoke community supervision
and pronounce sentence. (This is a
small example of clear language; we
now return to our regular
programming.)
The state may amend felony'
motions to revoke up to seven days
before hearing. To amend less than
seven days before hearing, the state
must show good cause, and in no
casc may the state amend after the
hearing of evidence begins. The
hearing may he continued if either
side shows good cause. There is no
similar provision / restriction for
amendment of misdemeanor
motions. An argument could be
made either that;
1). Misdemeanormotions cannot
be amended, hut must be retiled;
or
2).Misdemeanormotions may he
amended at any time.
By the language of the subsection, if the
defendant is not released on hail, then, on
motion by the defendant (no requirement
that it he in writing), thejudge must hold a
hearing, w~thoutjury, within 20 days of
filing of said motion.-Presumably the
remedy is a writ. The defendant is entitled
to counsel . The section is silent as to
sanctions if the judge fails to hold the
hearing, whether within 20 days or later.
After hearing, the defendant's
community supervision may hecontinued,

revoked, extended, or modified.
Community supervision may not be
revoked if the only allegations are failure
to pay fees, costs, or assessments and the
defendaut is able to demonstrate, by a
preponderanceof the evidence, an inability
to pay.

Section 22. Continuationor
Modification
If, after a hearing under section 21, the
judge finds that the defendaut violated a
condition of community supervision, the
judge may revoke, continue the defendant
on community supervision,orcoutiuueand
modify by imposing any other terms which
the judge determines are appropriate,
including (but presumably not limited to):
1) Sec. 22(a)(l). Addition or increase of
CSR hours. If CSRis added as acondition,
the hours requiredmust conform to section
16, but if CSR hours are merely increased,
the language is unclear. The words are "an
increase ... not to exceed double the
number of hours permittedby Section 16."
This could mean either that the total hours
may be double the limits in section 16, or
that the number may be douhle the limits
plus the original hours.
2) Sec. 22(a)(2). Extensionof the period
of community supervision. Lack of crosschecking turns this subsection into a non
sequiter. The increase is to be "in the
manner described by Subsection (b) of this
section", but subsection (b) deals with
sanction imposed under Sec. 22(a)(4),
SAFP placement. The correct reference is
to Sec. 22(c), which allows a maximum
period of supervision of 10 years for first,
second, and third degree felonies, and,

"except as otherwise provided by this
subsection," three yearsformisdemeanors.
The "othexwise provided" is an amendment
in 1997 which allows the judge to extend
a misdemeanor supervision to up to five
years if the defendant is delinquent on
monies and the judge determines that
extending the time will increase the
Iikelihood that the defendant will pay up.
This raises an interesting question; if the
period was extended because of money,
can the defendant be revoked for any
violation, orjust failure to pay? Extension
of state-jail community supervision is
covered in section 15. Special rules about
extension of supervision of sex offenders
appears in section 22A, added in the 1997
session (see below). The extension may he
imposed any time within the original
period of supervision, or, if a motion to
revoke is filed before the expiration of
community supervision, before the first
anniversary ofexpiration. The section does
not say whether the extension runs from
the date of expiration or from the date of
extension. If a nine-year period of
community supervision is extended just
before the first anniversary of expiration,
if the extension runs from the expiration
date the 10-year maximum is observed. If
it runs from the date of the extension, the
term becomes almost 11 years.
3) Sec. 22(a)(3). The fine imposed may
be increased up to the maximum for
offense (Sec. 22(d)). The money from an
increase must be deposited in the special
fund of the county treasury to be used for
the same purposes for which state aid can
be used under Chpt. 76, Gov. Code.
4) Sec. 22(a)(4). The defendant may he
ordered to participate in SAFP, whichmust
be accompanied by an order for aftercare.
(Sec. 22(h)). The language ou eligibrlity
for SAFP, sec. 22(4)(A)-(B), is lifted from
section 14, and attempted offenses
disqualify. This section does leave out
"charged with," so there is an argument that
12.45'd charges cannot be the basis for
referral to SAFP on modification.or
continuation, even though the judge could
have ordered them as original conditie.

Section 22A. Extending Super;
vision Period for Sex Offenders
The good news is that this section can't
be used until &ere is a motion to revoke or
adjudicate, and, in what is probably an
oversight by the Legislature,does not apply
to section 13B offenses. The rest of the
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news is had. The basis for extension is a very nebulous "has not
sufficientlydemonstrated acommitment to avoid future criminal
behavior"and that "the release of the defendantfrom supervision
would endanger the public." The defendant is granted a hearing
per section 21, for all the good that will do. Once the very low
threshold has been crossed, the judge may exiend the period of
supervision up to ten additional years, notwithstanding the usual
prohibition on supervisions of more than 10 years. The (vety
minor) good news is that it is a one-time deal. The (major) bad
news is that the period can be extended under both section 22A
and section 22, making it possible to be under supervision for 20
years on an initial %year deferred adjudication.

Section 23. Revocation
Upon revocation, the judge may assess the full term of the
original sentence, or may reduce the term of confinement to any
term not less than the minimum prescribed for that offense. The
judge must enter in the judgment the amount of restitution owed
by the defendant on the date of revocation. Street time does not
count toward time assessed at the revocation hearing; 9 years
and 1I months of good behavior can get you ten more in the pen,
thesame as if you neverreported at all. Thedefendant may appeal
theconviction and punishment at the time community supervision
is granted, but after revocation, defendant may appeal only the
revocation (andthestandard is thediffidt "'ahuseof discretion").
The language is somewhat amusing; "[wlhen ... he is called on to
serve a sentence...."
As you can see, determining what can and cannot be required,
forbidden, allowed, added, deleted, assessed, modified, imposed,
waived, revoked, or suspended can be an impossible task, and
opposing interpretations are inevitable. I wish you luck on your
home courts.
Cheryl Johnson has been a sole practitioner in
Texassince 1984. In 1983-84she clerkedfor Judge
Sam Johnson, in Austin, with the U.S. ( Court of
Appeals, Fiflh Circuit.) She is Board Certified in
CrinrinalLaw. She received her J.D. in I983, with
high distinction, from the John Marshall Law
School inchicago, where she served on The John
Marshall Law Review (1981-83). She served on the Board of Directors of Austin Criminal Defense Attorneys Association,
1994-97, and has been involved with the Volunteer Legal Services of Central Texas and the ConrmuniryJus~iceCouncil of the
Committee on Offenders with Mental lmpaim~ents.Ms. Johnson
is aRepublican catdidate for the T e r n Courtof Criminal Appeals.
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involves an affirmative disability or restraint, does it trigger on
upon a finding of scienter, etc. That the conduct is addressed by
a criminal statute is insufficient to trigger the analysis. Deterrence may serve both as a civil goal and a criminal purpose as
well.

SUPREME COURT
Opinions
HUDSONET V. UNITED STATES cause no. 96-976, handed
down on 12/10/97
The Supreme Court changed the double jeopardy ~ l eagain.
s
The Court revisited the issue of whether a civil penalty could
serve as a double jeopardy bar to criminal prosecution, e.g.
Driver's license suspensions, etc. Here the Comptroller of the
Currency imposed certain monetary penalties on banking officials for violating various statutes. The District Court dismissed
the Indictments but the Court of Appeals reversed citing US v
Halpern, 490 US 435. The Supreme Coua held that the penalties
were civil proceedings, not crimmal and that they were no bar.
Halpern IS,in effect, overruled. The Court held that one could
no longer rely on whether the penalty was grossly disproportionate to the wrong it sought to correct to determine The Court first
considered legislative intent. The statute here was clearly labeled
a civil remedy. Thus, clearly the Court felt that the Legislature
had the power to determine the criminal consequences of administrative actions. Secondly, to be considered a criminal penalty,
there must be the "clearest proof' that the sanctions were so punitive in form and effect as to render them criminal despite Congressional intent. Somequestions to askinclude whether thesanction has been historically viewed as a punishment, whether it
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Trest v Cain, cause no. 96-7901, handed down on 12/9/97
Here, the Fifth Circuit dismissed a 2254 habeas corpus action
because of aprocedural default that had not been raised by either
side. The Court ruled that the existence of a procedural default
did not mandate its application. Whether the Circuit Court had
the authority to impose a procedural default in its discretion remained unanswered.
General Electric Co. et al. v. Joiner No. 96-188, December
15,1997
Though this is a civil case, it has a potential impact for criminal
casts as well. Here, the Court held that the standard of review
for Daubert claims, that is the need for the trial court to serve as
a gatekeeper to determine the reliability of expert testimony, is
abuse of discretion. What is most significant about this opinion
is therationale employed by the Court to uphold the exclusion of
evidence.
The Court sanctioned an extremely technical analysis that r e
jected the evidence. If your opponent's expert cannot back up his
or her testimony with scientific studies that back up directly his
conclusion, then, under Joiher; the evidence is not admissible.
Remember the court of criminal appeals has held that Dauberr
applies to all expert testimony, notjust novel theories.

COURT OF CRIMINAL
APPEALS
December 10,1997

MICHAEL LYNN HATCH v. STATE, No. 976-96
State's PDR from Dallas County
Offense: Delivery of Cocaine
Sentence: 20 years (2 prior felonies)
Disposition: Reversed
Opinion by: McComick
Dissent by: Baud
Dissent by: Overstreet, joined by Meyers & Mansfield
After Appellant's trial had begun, it was discovered that one of
the jurors was not a United States citizen, and therefore, was
absolutely disqualified. Appellant and the State agreed to proceed with 12 jurors. The COA reversed, relying on Ex Parte
Hernandez, 906 S.W.2d 931 (Tex.Crim.App. 1995), holding that
Appellant conld not waive theTex Code Crim Proc Art 36.29 (a)
requirement that no verdict could be rendered by a jury of less
than 12. Tex. Code Crim.Proc., Art.36.29(a). Hatch v. State, 923
S.W.2d 98 (Tex.App.-Dallas 1996).
The State argues that, despite language in art. 36.29(a), and
Article 5, $13 of the Texas Constitution, the COA's reliance on
Hernandez is erroneous due to statutory changes. The CCA
agrees, and holds that Tex.Gov't Code, S62.201, which allows
the parties to agree to try a case in district court with fewer than
12 jurors, applies to criminal cases, and overrules Hernandez.
As part of its rationale, the majority relies Tex.Code Crim.Proc.,
Art. 1.15, which allows the Defendant to waive his right to a jury
trial.

ROBERT EUGENE ROBERTS v. STATE, Nos. 1602-96 &
1603-96 State's PDR from Harris County

full jury as merely a 'statutory right'subject to waiver. Until now,
this Court has honored an accused felon's right to a jury of twelve
members as a right protected by the Texas Constitution."

STATE v. STEVEN LYLE STEVENSON, No. 1348-95
State's PDR from Tarrant County
Offense: DWI
Trial Court Disposition: Motion to Suppress granted
COA disposition: Affirmed as modified
CCA disposition: Reversed
Opinion by: Keller
Dissent by: Baird, joined by Overstreet
Meyers did not participate
AfterAppellee drove his car into a stop sign, an accident which
caused injuries to his wife, he was given sobriety tests (which he
flunked) prior to being Mirandized. In his motion to suppress
statements given police, Appellee argued that: (1) said statements
(false statement that his wife was the driver, then admission that
he, not his wife, had been driving) were privileged under Article
6701d § 47, Tex. Rev.Civ. Stats., and; (2) that "appellee's right
against self-incriminationwas violated by the conjunction of the
facts of the case with $639, 40, and 45." $ 47(a) provides that
accident reports are privileged and are for confidential use of
specified government agencies, but this privilege expires after
180 days when accident reports become public records. $ 47(c) .
55 39,40 & 45 require a driver of a vehicle involved in an accident to remain at the scene and provide information (name, address, etc.), and to render aid to any injured persons.
The COA held the first statement was not a product of custodial interrogation,and need not have been suppressed. However,
after police had focused their suspicions on Appellee, the investigation became custodial, and therefore, because no Miranda
warnings were given, the trial court did not err in suppressing
thesecond statement. (Because there is no COAcitation, and the
editors were unable to find one on Lexis, we assume the opinion
was unpublished.)
December 18,1997

Offense: Agg. rob. ( 2 counts)
Sentence: life
Disposition: Reversed
Opinion by: McConnick
Dissent by: Baird
Dissent by: Overstreet
Dissent by: Mansfield
Meyers dissents without opinion

Offenses: Criminal mischief & aggravated assault
Sentences: 7 years (probation revocation)
Disposition: Relief granted
Judge: Per Curiam

After a juror communicated with a potential witness, the trial
court granted Appellant's request to proceed with eleven jurors.
The COAreversed, relying on ExParte Hernandez, 906 S.W.2d
931 (Tex.Crim.App. 1995),holding, as had the COAin tbeHufch
case, thatAppellant conld not waive this right to ajury of twelve.
Roberts v. State, 933 S.W.2d931 (Tex.App. Houston [14thDist.]
1996). The COAreverses for the samereasons set forth in Hatch.
suura.
Baird criticizes the "majority's disturbing and unprecedented
mischaracterization in this case of defendant's right of trial by a

In 1993 Applicant pled guilty to criminal mischief and was
assessed 6 years deferred adjudication probation and a $1,000
fine. In 1994 be pled guilty to aggravated assault and was placed
on deferred for 5 years and assessed a $500 fine. In 1996 the
Statemoved to adjudicate on bothcanses, alleging Applicant bad
committed an offense using a deadly weapon. The trial court adjudicated him guilty, assessing 7-year sentences and, without any
objection, making an affirmative finding in each judgment that
Applicant had "used or exhibited a deadly weapon, to-wit: afirearm, during commission of the Aggravated Assault[.]" In this

EX PARTE BILLY RAY JONES, Nos. 72,784 & 72,785
Habeas Corpus Application from Brown County
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writ Applicant challenged entry of the affirmative finding b e
cause saidfinding was based on an offense which had nothing to
do with the aggravated assault.
The Court heId that "Art. 42.12,B 3g(a)(2), requires the use of
the deadly weapon to be during the transaction from which a
conviction for afelony offense is obtained in order to trigger the
entry of an affmative finding[.]" Thejudgments in these causes
are therefore reformed to delete the deadly weapon findings.
EX PARTE ALTON JOHN RAWLlNSON, No. 72,757
Habeas Corpus Application from Bastrop County
Offense: Burglary of habitation
Sentence: 99 years
Disposition: Reiief denied
Judge: Per curiam
Dissenting opinion by Price, joined by Baird, overstreet and
Meyers

In this writ Applicant complains his attorney abandoned him
on appeal. In Applicant's prior writ applicationin 1991 the CCA
granted relief by ordering his deadly weapon finding deleted.
The question now becomes whether, underTex.Code Crim.Proc.
Art. 11.07, 8 4, which governs when the CCA may address a
subsequent writ "challenging the same conviction,' the CCAhas
authority to entertain this subsequent writ. Art. 11.07, 8 4, applies to writs filed after September 1, 1995, and Applicant filed
this one on September 17, 1996.
The CCA first addresses what is meant by "conviction." The
Code does not define conviction, so theCCAturns to bothBlack's
Law Dictionary and to its own old cases in which "the term 'conviction' encompasses the judgment and sentence of the trial
court." In his first writ Applicant complained the judgment contained an improper affirmative finding because the jury, not the
trial court, assessedpunishment. If a deadly weapon finding was
part of the judgment, then an attack on said finding was an attack
on the conviction under the CCA's prior definition.
Without stating there was any ambiguity in the statute, the
CCA also looked to the legislative intent, which it m n t l y held
was to limit the Applicant to "one bite of the apple," Ex Parte
Torres, 943 S.W.2d 469 (Tex.Crim.App. 1997). and distinguished
Torres, which granted relief in the form of an out-of-time appeal
with dismissal of remaining claims, and held that the defendant
in that case did not get a "full bite" because all the issues he had
~aisedwere not addressed on the merits. However, in Applicant's
first writ, all claims were addressed on their merits, and he cannot show whv this claim could not have been raised in his first
application,Thereforeithe CCA dismisses the application pursuant to Art. l l .07,$4.
The dissenting opinion believes the majority's interpretation
of "challenge to a conviction" under § 4 is too narrow.

-

-

EX PARTE TENNARD, No. 71,678 Habeas Corpus Application from Harris County
Offense: Capital murder
Sentence: Death
Disposition: Relief denied
Opinion by: McCormick
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Concurring opinion by: Meyers
Dissent by: Baird
Overstreet & Womack dissent w/o opinions
Applicant was convicted of capital murder after he and his
two friends killed their two neighbors during a robbery in their
home. Applicant stabbed onevictim 15 times, and played a dominant role in disposing of the stolen property. In this writ he complains that theTexas capital punishment scheme fails to give effect to relevant mitigating evidence of his youth, youthful incarceration, and evidence of mental retardation, in violation of the
8th and 14thAmendments,as well a s the Supreme Court's Penry
decision.
During the punishment phase the State offered evidence that,
at the time he committed the instant offense, Applicant had been
on parole for aggravated sexual assault, and the victim testified
as to the details of that offense, and said that Applicant played a
leadership role. His parole officer testified that Applicant had an
IQ of 67. On cross-examinationthe State introduced Applicant's
TDC records, prepared 5 years prior to commission of the instant offense, and contained a notation that Applicant's IQ was
67. The witness did not know who had prepared the report or
who had given the test and under what conditions the test was
given. This testimony was the sole evidence of retardation. Applicant also introduced evidence that he was only 22 when he
committed the offense andmost of his formative years were spent
in the joint.
The CCAfirst decides there is no merit to Applicant's contention that the special issues do not allow the jury to give mitigating effect to evidence of his youth and youthful incarceration,
citing previous CCA and S.Ct. opinions which hold the special
issues allow the fact finder to give mitigating effect to evidence
of a defendant's youth, good prison record, and troubled/abusive
childhood. Additionally, Applicant fails to show any "nexus" hetween his youthful incarceration and the circumstances of the
offense.
The dissent accuses the majority of failing to follow precedent, which holds that whenever the defendant presents evidence
of mental retardation the special issues are insufficient to accommodate mitigating evidence, and consequently he is entitled
to a separate instruction under Petfry.
ROBERTCAIN v. STATE,No. 1525-96State's PDRfrom Rusk
County

Offense: Violating civil rights of a prisoner
Sentence: 10 years probation + $500 fine
COA disposition~Reversed&remandedCCA Disposition: Reversed &remanded
Opinion by: Meyers McCormick concurred wlo opinion
Overstreet and Womack dissented w/o opinion
Price did not participate

--

A jury convicted Appellant and assessed sentence. On original submission in 1995, the Tyler COA issued an unpublished
opinion reversing the conviction based on legal insufficiency,
and ordered the trial court to enter an order of acquittal. The
State's PDR was granted, the judgment was vacated, and thecase
was remanded to the COA to consider evidentiary sufficiency

under Jackson v. Yirginia. This time the COA held the evidence
was legally sufficient, but reversed due to factual insufficiency
and remanded the case for a new trial, again issuing an unpublished opinion. The CCAagain granted the State's PDR to determine whether the COA "applied the correct legal standard for
reviewing the factual sufficiency of the evidence."
Appellant was a Harrison County constable who, with off-duty
Marshall police officer Johnson were accused of beating the extremely drunk victim, Anderson, after arresting him at a convenience store. Anderson testified at trial that he had consumed 18
beers that day, and could not remember much of what had transpired. Appellant and Johnson had also been drinking beer that
day, and had allegedly beaten Anderson in Appellant's patrol car
and at the pohce station. There was conflicting testimony as to
which officer had beaten Anderson, and where the beating had
occurred.
After reviewing requirements of a factual sufficiency review
as set forth in Clewis v. State, the CCAreminds COAs that, although the CCA is precluded from engaging in a de nova review
of a COA factual sufficiency review, it does have jurisdiction to
determine whether a COA has "applied the correct standard of
review and considered all of the relevant evidence." In the instant case, the COA did not give proper deference to the jury's
determination of witness credibility, ignored evidence supporting the jury's guilty verdict, and considered only the evidence
that could be interpreted as favoring the defense theory of the
case. The COA engaged in fact finding, which it cannot do, but
could only "unfind" vital facts. The COA did not consider relevant evidence it had cited in its legal sufficiency analysis, but
seemed to advance its own theory: that Johnson, not Appellant,
had beaten Anderson, and in so doing, discussed only that evidence supporting its theory. The evidence supports two hypotheses: that Appellant was guilty, and that Appellant was innocent.
The COA failed "to elucidate exactly how the verdict was 'so
contrary to the overwhelming weight of the evidence as to be
clearly wrong and unjust,' as required by Clervis. Adecision is
not manifestly unjust merely because the jury resolved conflicting views of the evidence in favor of the State." The case is remanded to the COAfor a proper factual sufficiency review.
JAMES PAUL COLLIER V. STATE, No. 72,406
Direct Appeal from Wichita County
Offense: Capital murder
Sentence: Death
Disposition: Affirmed
Opinion by: Mansfield
Concurring and dissenting opinion by: Overstreet
Baird did not participate
Appellant was convicted of killing a woman and herson in the
course of a singlecriminal transaction. He contends that his rights
to due process and due course of law were violated when the
trial court refused to allow him to question the jury venire regarding the 40-year minimum time period a capital murderer
sentenced to life imprisonment must serve before becoming parole eligible. Appellant was 48 at time of trial, and argued that
the venire should have been informed that if sentenced to life, he
would probably not live long enough to ever make parole, and

claims the information was relevant to the future dangerousness
special issue, relying on the Supreme Court's opinion in Sininloris
v. South Carolina. Citing prior precedent, the CCA holds that
Sin~monsis not relevant, and therefore, the trial court did not
abuse its discretion.
Appellant next argues that his decision to represent himself
was not knowing, intelligent and voluntary.Appellanthad a GED,
the trial court explained his right to an appointed lawyer, told
him he would nut he given special treatment with respect to rules
of evidence and procedure, explained the charges against him
and the possibility of lesser included offense instructions, and
repeatedly toldAppellant his decision was a mistake. The record
therefore contradicts this assertion, and shows his decision to
proceed prose was knowing and intelligent.
Finally, the COAholds that Appellant's argument thathis right
against compelled self- incrimination was violated because the
psychiatrist who testified at the competency hearing did not warn
him of his right to remain silent was waived because he failed to
object to the testimony.
Overstreet dissents to the majority's disposition of the first
point because of four members of the Supreme Court's recent
pronouncement in Brown v. Texas, that Texas' death penalty
scheme is perverse hecauseit does not inform the jury when the
defendant will become parole eligible if he is not sentenced to
death. '1likewise find rather perverse this Court's continued approval of keeping jurors ignorant and uninformed of such a critical legal fact when making life and death decisions as to whether
the death penalty will be assessed. Capital jurors deserve to be
so informed so that they can make an informed decision. Hopefully a majority of this Court will soon realize this; before the
Supreme Court explicitly informs us via a myriad of our opinions being reversed." Judge Overstreet concurs to the disposition of the other points.
DAVID WAYNE LOESCH v. STATE, No. 814-96 State Prosecuting Attorney's PDR from Live Oak
County Offense: Posslmarijuana
Sentence: 8 years deferred adjudication + $2,000 fine
COA disposition: Reversed &remanded
CCA disposition: Reversed & remanded
Opinion by: Keller
Dissenting opinions by: Baird & Meyers
Overstreet dissents wlo opinion
Appellant pled no contest after his motion to suppress was
denied. The COAagreed and reversed, holding there was no reasonable suspicion for his detention. The State complained that
the COA improperly conducted a de nova review, and that even
under said standard, the COA erred because it viewed factors
relating to reasonable suspicion jn isolation rather than under the
totality of the circumstances. The CCA held that the COA in effect conducted a proper de nova review consistent with Guunan
v. State, delivered September 24, 1997. However, because the
COAused the "as consistent with innocent activity as with criminal activity" construct recently denounced in Woods v. State, the
judgment is vacated and the case is remanded to the COA "for
proceedings consistent with this opinion."
JudgeBaird dissents because he believes the COA applied the
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correct totality of the circumstances test under Texas and federal v. State, 805 S.W.2d 538 (Tex.App. Fort Worth, 1991 pdrref'd).
law, and gave proper deference to the COA's total de novo re Look for PDR on this issue.
view, and as to the "innocent activity" construct, that was the
law at the time the case was decided, andeven then, there is only
Ynung v. State, 06-97-00017-CR, 12/4/97. Sydney Young.
the briefest of considerationsof that standard.
JudgeMeyers complains because, even though fhis case is virCourt finds ineffectiveassistance of counsel where trial couutually identical to Guynan, it was not disposed of the same way. sel fails to request a defensive charge of necessity based on
The CCA should explain and offer some guidance as to when it defendant's resistance to an unlawful arrest by the complainants.
will conduct its own de novo review, as in Guzman, and when it The failure to request a defensive instruction is ineffective assistance if it would have been reversible error for the trial court to
will send the case back ta the COA for a proper review.
have refused the instruction.
Armstrong v. State, 07-96-0441-CR, 11/26/97, David Duncan.

COURTS OF APPEALS
Ex parte Barnes, 2-96-321-CR, handed down on 12/2/97,
Robinson and Smart.
Thecourt holds thatArt. 28.061,V.A.C.C.P., beforeitsamendment is unconstitutional because of its infringement upon a
prosecutor's discretion, as per Meshell. 28.061 is the enforcement statute for Art. 32.01, which mandates the state to present
an indictment within a certain period of time after arrest. 28.061,
before it was deleted by the Legislature, mandated dismissal of
all charges arising out of the same transaction.
State v Czaplinski, 03-97-00070-CR, handed down on 12/4/97,
represented by William Allison and Jeny Carroll.

Even though both the State's experts and the defense experts
testified that instrument was a knife, court holds that the evidence was inconclusive on the issue of the murder implement's
nature and, therefore, state had no burden to introduce Grand
Jury testimony on the due diligence used to ascertain its nature.
Sibley v. State, 09-95-428-CR,11/26/97, Christine Brown.

-

Defendant convicted of aggravated assault. Court holds that
he is not entitled to a lesser included charge of Deadly Conduct
under Sec. 22.05 - placing someone in imminent danger where
recklessness is presumed by the pointing of a gun- because the
defendant denied shootingat anyone. Though deadly conduct is
a lesser charge of aggravated assault, the defendant did not meet
the "guilty only" standard of Rousseau.~Further,he was not deprived of effective assistance of counsel's failure to submit a
written jury charge on the lesser. Counsel's oral objection to
charge sufficiently preserved error.

A theft allegation that describes the stolen property in general
terms provides requisite notice and complies with Art. 21.09,
even against a motion to quash.

Raney v. State, 10-96-158-CR. 12/3/97, Kerry Fitzgeraid and
Michael Buckley.

State v Smith, 03-97-00077-CR, handed down on 12/4/97.

Following established CCA precedent, where record reflects
that the defendant is a US citizen, the failure to admonish on the
deportation consequences of a conviction is harmless.

Indictment charged an offense committed in Runnels county
but was fried in District Clerk of Tom Green County. Court holds
that indictmentis not void. Jurisdiction is conferred by an iudictment that charges an offense even if it is in the wrong county.

White v. State, 10-97-035-CR. 12/4/97, Lawrence Johnson and
Walter "Skip" Reaves.

Ex parte Martin, 03-97-00113-CR, 12/4/97, Cliff McCormick.
Art. 32.01 good cause shown by evidence that the police department had a critical manpower shortage and defendant%case
was part of backlog.
Tate v State, 03-97-00240-CR, 12/4/97, James K.Kreimeyer.
The defendant sought to introduce evidence that the complainant wanted to kill him on a theory that complainant was the aggressor. Therefore, underDempsey, thedefendant need not show
that he knew of threat. Court agrees hut holds that Rule 404(h)
limits proof of such character to reputation or opinion evidence.
This contradicts other courts of appeals which have held that
404(b) applies only to the acts of the defendant. See e.g. Saliws
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The court reverses this case for violations of Rule 613,
Tex.R.Evid. -the Rule for the Sequestration of Witnesses. Rule
613, according to the Court, ismandatory, not discretionary. Once
invoked it must be followed, unless the witness's proponent demonstrates one of the exceptions;Here;the State claimed that the
Texas Ranger was necessary to the presentation of their case.
The Court holds that this is not a sufficient showing of the exceptions. Thus, the trial court had no discretion but to not allow
the witness to testify. The court noted that Rule 6 13 gives rise to
two issues: (1) whether the trial court errs in applying the Rule
upon request and (2) whether the trial court errs in allowing the
witness to testify. An objection should be lodged at each point.
Harm is established in (1) witness actually hears testimony of
another witness or confers with witness and (2) his testimony
either contradicts opponent's testimony or corroborates proponents testimony.

Hollie v. State, 01-95-00616-CR, 12/4/97, Ross Palmie.
Even though asufficiency challengemust be measured by the
hypothetically correct jury charge, a 38.23 instruction does not
lend itself to a sufficiency analysis but, instead, goes to the admissibility of evidence.
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Parks v. State, 01-95-01193-CR, 12/4/97, Charles Freeman.
The trial court's failure to sign a consent to stipulation of evidence vitiates the stipulation and, in ordinary circumstances, renders the evidenceinsufficient to sustain the plea. Here, however,
the defendant orally admitted to the offense elements.

APRIL
MAY
JUNE

Howard v. State, 01-96-00299-CR, 12/4/97, Tony Aninao.
Under thecoconspirator's hearsay exception,while theremust
be proof of conspiracy before the coconspirator's statements are
admissible, that proof may be satisfied by the statements themselves. The Court also held that proof of a gang's violent and
illegal activities plus the defendant's membership in the gang is
a sufficient showing of relevance. bh
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TCDLA.Announces
New Member Benefit Program
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as p;lytaant in full. Refefeaces anrequest.Call us
ifyou think w e might be able to help.
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Member: Cut application and give to a n m - m m h r tdleagm.
-

Texas Criminal Defense Lawyers Association
Membership Application
(Plenrepnr~t
or Qpe)

0 New Member Application
M

r

. Ms.-

0 No

?.

P v l r ~ . ~

Name
Law Firm
Mailing Address
zipCity
State
Telephone (__)
Fax No. (
E-Mail address
County
Bar Card Number
Bar Card Date: Month
Yeas
Date of Birth:
Are you currently a member of NACDL? 0 Yes 0 No

Please check correct category:
Regular member licensed to practice:
0 2 years or less, or new member of TCDLA - $75
0 more than 2 years - $150
0 Student - $20
0 Voluntaly sustaining - $300
0 Sustaining - $200
0 Affiliate - $50
0 Public Defender - $50
0 Members in the fm of a sustaining or charter member - $50
0 Yes
0 No
Certified Criminal Law Specialist
Have you ever been disbarred or disciplined by any bar
association, or are you the subject of disciplinary action
0 No
now pending? 0 Yes
Date

Signature of Applicant

hereby apply for membership ill the Texas Critninal Defense
awyers Association and enclose $
as my annual memmship dues for the y e a r . Of the dues amount, $36 ($19 d
L Student Member) is for an annual subscription to the Voice for
he Defense and, $39 of regular dues is for TCDLA lobbying.

Endorsement
I, a current member of TCDLA, believe this applicant to
i e a person of professional competency, integrity, and
:ood moral character. The applicant is actively engaged in
he defense of criminal cases.
Date

Signature of Member

'riat or type Member's Name
Mail for Texas Criminal Defense Lawyers Association
Attn: Membership Department
600 West 13th Street
Austin, Texas 78701
(512) 478-2514 FAX: (512) 469-9107
h o u e t Enclosed $
1 Arnex 0 Visa
!ard Number:
Ixpiration Date:
lame on Card:
ruthorized Signatu1.e:

ome of the best legal minds

0 Renewal Application

State whether new cerfificute is desired. 0 Yes

0 Mastercasd

0 Discover

. in this state already belong- to the Texas

riminal Defense Lawyers Association. We
lieve we have now the best Criminal Defense
the United States. We maintain that level
ellence by continuously seeking out new
w energies. Therefore we want YOU...
egal and personal philosophies are comwith our purposes and objectives:
provide an appropriate state organization
resenting those lawyers who are actively
aged in the defense of criminal cases.
ratect and insure by rule of law those indiual rights guaranteed bv the Texas and
proposed legislation or rules which
uttail such rights and to promote sound
educational activities to improve

the judicial system and to urge the
and experienced lawyers.
ctive rehabilitation opportunities for
ant improvement in the

ecisions Report" of impord by the Texas Court of
Federal Courts.
Directory-referrals to
e lawyers in over 100
programs-featoril~g
practical aspects of
ssistance Committee,
tion and assistance t
uriae Comfittee.
gh which crimniua
mulate and express
ation, court reform,
es through Amicus

Available in mens and ladies.
%w just $95 each.

BELT BUCKLE @ .
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Name

tel. number

Address

This address is where your merchandisewill he shipped.
Payment must accompany all orders.

- - ----ITEM N O .

!
I

QTYTY

-

Signature:

-

NAME OF ITEM-

-

-

-

--

- -

!

S

I

Z

E

I

-TOTAL-

I

I

Method of Payment: Check
Card Number:

-

Ll

Visa Cl Mastercard Cl American Express Cl Discover Cl
Expiration Date:

MerchandiseTotal
Shipping and Handling

$4.00

Total Enclosed

Mail this form to:Friends of TCDLA, C/OPauia Mackey, 5104 Golden Lane, Fort Worlh, TX 76123 Or fax to: 817-294-2432 If you have any
questions, please coniaci Pauia by phone at 817-294-1716or by e-mallat gppm@flashnet Your order will be mailed as quickly as possible

FRIENDS THANKS YOU FOR '---'ISUPPORT!

-

- --

-

minittee nzet in Houston..Pres

,I

The Texas Criminal Defense Lawyers Association
Presents
The llth Annual

Honorable M.P."Rusty"Duncan,I11
Advanced Criminal L a w Short
course

June 4-6,1998

San Antonio
San Antonio Marriott Riverwalk

...

Some of Texas'foremost lawyers will discuss a variety of state law topics

-

Betty Blackwell Extraneous Offenses
in Child Abuse Cases
Randy Wilson Juvenile Law
Michael Heiskell Confessions
Richard Anderson Ethics

--

-

a

--

Stanley Schneider Double Jeopardy
Katherine Scardino Pretrial Motions
Robert Jones Demonstrative Evidence
Bob Hinton Disciplinary Procedure
Richard Burr -Mitigation

--

, Judy Clar
Why We Do What
ual ~e&iershi~
Meeting of TCD

istration cut-off is

Early reg price is $275 fol. TCDLA rnenibers

