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An Open Letter
To Judge Stephen Mansfield
January 1999

Judge Stephen W. Mansfield
Texas Court of Criminal Appeals
205 W. 14th St.
Austin, Texas 78711
Dear Judge Mansfield:
I was shocked and amazed when I picked
up my newspaper and saw that you had been
charged with trespassing. I knew that there
must be some kind of mistake. Aceording
to the article, you were given tickets by the
State ofTexas to the Thanksgiving Day football game between the University of Texas
and Texas A&M. They claim that you decided to take those tickets and try to scalp
Kent Alan Schaffer
them on University property and after being warned by a police officer not to do it,
you then went across the street and continued to try to scalp, I mean sell, the tickets. 977 S.W.2d 379, (Tex. Crim. App. -1 998)
The police claim that you were trying to sell in which the defendant, Alfred Woodrow
these $38 tickets for well over $ 100 each . Wilson, was tried before and sentenced by
The article said that you would not com- a visiting judge, and received a 30 year senment on this matter but then added, inter- tence for possession of less than 28 grams of
estingly, that " ...several court employees-all cocaine. It turned out that the judge's asof whom insisted on anonymity - said the ar- signment as a visiting judge had expired
rest is t he latest in a string of incid ents in prior to the beginning of the trial, and since
which Mansfield has embarrassed the court''. counsel failed to raise this issue pre-trial, Mr.
This is when I realized that a little advice Wilson forfeited his rights to complain about
may be in order. Since you have been on it on appeal. Of course, had the issue been
the bench for so long reviewing cold records raised pre-trial and the trial court had disand writing opinions, you probably are a bit regarded or overruled the challenge, then
out of touch with the realities t hat await this issue would have been banished to that
murky abyss where a harm analysis is conyou in the courtroom. Let me try to help.
First, you must make sure that your law- · ducted and Mr. Wilson would be presented
yer investigates the authority of the trial with that near impossible burden of provjudge to preside over your case and that any ing that he had been harmed.
objections to his/her qualifications are raised
Second, don't be surprised if jury selecpre-trial. It is increasingly common to have tion does not quite go the way that you exa visiting judge preside over trial cases and pect it to. You see, the rules have changed
if your lawyer fails to investigate the judge's a little bit since the case ofJohnson v. State,
credentials and timely raise any irregulari- 1998 WL 692441 (Tex. Crim. App.) was
ties, any error will be waived. I am sure that decided. While you were once entitled to a
you recall the recent case of Wilson v. State, jury that could consider the full range of
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punishmen t, the fact that a member of the
jury may not be able to consider the low
end, may be harmless error. For instance, if
a juror could not consider the low end of
the punishment range, if they find that you
were engaged in scalping tickets as a principal, but they could consider it if you acted
merely as a party, this may well be error, but
the case would again turn on your ability to
demonstrate how you were harmed by this
error. (Good luck. )
You were wise enough to employ one of
the best and brightest defense lawyers in the
state to represent you, but keep in mind that
even Mar k McGwire could not hit a
homerun every time he went up to bat.
And , should things not t urn out as you
hoped, don't even think about claiming that
you were denied effective assistance of counsel. As you well know, as long as your lawyer has a pulse, you were effectively represented.
And then there is the jury charge. Had
your case arisen prior to 1991, you would
have received a jury instruction that required the jury to acqu it you if the State
failed to disprove every reasonable hypothesis of innocence. When Geesa v. State, 820
S.W. 2d 154, (Tex. Crim. App. -1991) came
along, t his standard was abolished and in
its place, the court prescribed a reasonable
doubt instruction that was mand atory,
whether requested or not. You will recall
that in the recently decided case of State v.
Toney, 1998 WL 69243 7 (Tex. Crim. App.),
the court held that as long as a "partial or
substantially correct charge on reasonable
doubt is given", then any potential error is
tossed into that nether world of the harm
analysis. In other words, you had better
hope that the trial judge is willing to give
the charge, as written. (You will recall that
in your concurring opinion, you even raised
your concern that the "reasonable hypothesis" doctrine may well rear its ugly head if
the Geesa charge is not followed. This may
well be a good time for it to reappear).

And should everything go wrong and you
find yourself convicted and sentenced to the
maximum term of incarceration, don't even
think about arguing that this constitutes
harm. It apparently does not. You will find
that the appellate courts are quite adept at
telling you what harm is not, although they
rarely can tell you what harm is. But you'll
know you've been had when they affirm
your case, finding that despite the fact that
the trial court committed several errors, you
are not entitled to a perfect trial, but only a
fair(?) one.
I know that all of this sounds a bit discouraging but it's something that we deal
with everyday and somehow we go on. Don't
let it get you down if you hear things like
"you're not entitled to a perfect trial, only a
fair one". Just keep your head held high and
remember that you are innocent until
proven guilty. This is one concept that still
exists, at least, for now.
But above and beyond whether you win
or lose the case, I think that you should be
truly outraged that anonymous court employees are taking shots at you and calling you
an embarrassment to the court. That is
unforgivable. Being attacked by anonymous
court employees is probably a lot like having
your case affirmed in a per curiam opinion.
You're not really sure who to be upset with.
If I was you, I would wait until one of those
mornings, during argument, when all of the
judges were· there, and I would leap over the

bench and into the well of the court and I
would rail at the court:
"Wake Up ! Wake Up!, I say! W h o
among you dares to call me an embarrassment to this court? I suppose it is not an
embarrassment when we appoint inexperienced lawyers to handle death penalty writs
and then refuse to pay them for the work
they perform, or when we engage in intellectual game playing in o rder to uphold
wrongfully obtained death penalties. None
of you are embarrassed when we put someone to death or uphold some severe sentence
because of a missed deadline, or when we
pretend that a lawyer is not ineffective, just
because he slept through trial. Yet I get
caught scalping a few lousy football tickets
and suddenly, I am the embarrassment.
"In case after case, you strip people of
their freedom and liberty and insure that the
laws are used as the Government's weapons
against the people, rather than the people's
protection against Government. You twist
the law so that judges will ultimately be
governed only by their own sense of fairness, respect, and scholarship and without
any control by precedent or the appellate
courts. You wrestle the Goddess of Liberty
to the ground and ram her own sword
through her just heart while the citizens of
this State watch in horror. And then you
call me an embarrassment because I was trying to make a few extra bucks on Thanksgiving Day."

I can assure you, your honor, that if this
court has an y reasons to be embarrassed,
ticket scalping, trespassing, or leaving your
little Pomeranian dogs in your car are so far
down the list that they are hardly worth
mentioning.
I sincerely hope that you win your case,
in part because I just heard Governor Bush
on T V explaining that we have to execute
some guy so he can send a message to the
world that in Texas, punishment is swift and
certain. Now, if you lose, they certainly will
not execute you nor probably even put you
in jail, but you could be fined up to $2,000
(which could fund an 11.07 1 appointment)
or be subjected to a rigorous probation.
After all, some cunning prosecutor could
whip out your dissenting opinion in Busby
v. State 1998 WL615604 (Tex. Crim. A pp.)
and argue that even you agree that a defendant can be subjected to " .. .any reasonable
condition of community supervision." But,
wh ile you, as a condition of probation,
march around the U.T. campus carrying a
plaquard that reads, "I am a scalper and a
Court of Criminal Appeals Judge" you will
not have with you that t hing tha t has
brought comfort to so many of our clients; a
dissent ing opin ion authored by Judges
Overstreet and Baird.
Good luck,
Kent
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By Suzanne Donovan

A

new year (contrary to popular press
reports it is still1999) and another
legislative session- how can we go
wrong? Life always feels so fresh and full of
potential at these starting points; even the
Texas Legislature appears capable of doing
the right thing. This session we'll be monitoring closely the various life-without-parole bills, clemency reform, the usual cluster of OWl and search-and-seizure proposals, and others. Be advised that we may be
calling upon you to contact your local representatives to assist in TCDLA's legislative
advocacy efforts.
With this issue, the Voice bids adieu to
Feature Articles Editor Gary Udashen who,
after six years, decided he has better things
to do. Seriously, Gary's service to this organization has been extraordinary as month
after month he reviewed articles and worked
with writers when changes needed to be
made. After a lo ng stint of behind-thescenes volunteer service, Gary wants to return to writing for the Voice, and speaking
at seminars. We are excited at the prospect
of working with G reg Westfall, a TC DLA
associate director, who started with this issue as Feature Articles Editor. He should be
able to draw upon his experience as executive editor of Texas Tech Law Review , the
journal of his alma mater.
Also on his way out the door (though not
until June, thank goodness) is Voice Edito rin-Chief Bill Allison. Seems everyone did
their math over the h olidays-Bill has
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served as editor for five years and presided
over a number of changes in the magazine.
He will be dearly missed, though we hope
to be able to continue to read his insightful
commentaries fro m time to time. President
Kent Schaffer appointed a search committee, comprised ofTC DLA officers, to find a
new C hief and report back to the Board at
its March meeting in Houston. Deadline for
submitting a resume and letter of interest is
March 5-look for the ad on the next page.
In this column in December, I mistakenly
referred to Cynthia Hampton , our new editor of "Significant Decisions Report," as a
former clerk at the Texas Court of Criminal
Appeals. Cynthia did serve as a clerk but by
the time she left that institution was in fact
a Staff Attorney-my most sincere apologies.
lillllllltllllt

For the second year in a row, Past President Edward Mallett has assembled a win ning seminar in Houston for T CDLA in
March. This year, Mallett and Jim Lavine
organized Winning Criminal Trials: The
Sequel. March 25-26 come learn from the
likes of Judy Clarke of Washington (the inspiration everyone loved at Rusty Duncan),
Geoffrey Fieger, who stays busy defending
Dr. Kervorkian, Juanita Brooks, Bill Moffitt,
Johnnie Cochran, and Roger Cossack of
CNN. Look for your brochure soon, and
read the bios of this extraordinarily talented
group of speakers.
The March program is a great deal for

only $250 for T CDLA members by March
15, including a luncheon with invited
speaker John O'Quinn on ethics, and social hours Thursday and Friday. Rooms at
the elegant Warwick Park Plaza are just $129
a night. Call 713-526-1991 by March 5 for
reservations at the Warwick.
Later in the spring is the 23'd annual
Criminal Trial Advocacy Institute in Huntsville, at Sam Houston State University. This
week-long intensive training is credited by
many a Texas defense lawyer with teaching
them how to become a sharper advocate fo r
their clients. O nly 50 students are chosen
each year to keep the teach ing groups small,
and allow each student the focused attention of experienced trial attorneys such as
Judge Carolyn Garcia, Mike Heiskell, Dan
Hurley, Rober t A lton Jones, Tyro ne
Moncriffe, Kent Schaffer, Jack Strickland,
Bill and Phil Wischkaemper, and too many
more to list. Scholarsh ips are ava ilable, and
applications are due by March 1 (no exceptions). The Institute will be held April 5-9,
1999, and is coordinated by Tim Evans and
Lydia C lay-Jackson.

i liiil lilll
At its December meeting the T CDLA
Executive Committee approved a policy to
exempt TCDLA members from paying annual dues who reach the age of70 and have
been members for a decade. TCDLA Board
member Mich ael Bernard officia lly announced his resignation at that meeting

also. He was tapped by the new San Antonio District Attorney, Susan Reed, to become her first assistant. Bernard is replaced
on the Board by San Antonio defense lawyer Ronald (Rusty) Guyer.

Voice for the Defense
seeks
New Editor-in-Chief

iiiriiiiiiiii

This volunteer position requires excellent writing and editing
abilities. The Editor-in-Chief sets editorial policy for the
magazine, solicits articles produced by defense lawyers and
others, reviews and edits all submissions for relevance to TCDLA
membership, and writes a regular column for the Voice. The
Editor also oversees the design and production of the monthly
magazine.

Finally, the Austin group Capacity for
Jus tice is putting on a one-day seminar,
Mental Health Issues in Criminal Cases,
April 28 at the Texas Medical Association
Building (40 1 W. 15th St., Austin). The program is designed for defense attorneys, prosecutors and judges to discuss mental health
issues related to competency to stand trial
and criminal responsibility. Invited speakers include Richard Bonnie, director of the
Institute of Law, Psychiatry and Public
Policy at the University of Virginia; defense
attorneys Richard Burr and Gary Hart; Dr.
Mary Alice Conroy, chair of the Forensic
Psychology Department at Sam Houston
State University; and others. Cost is just
$50 for th e day, by April 14. Call
G en evieve Hearon for information: 512-

477 -4 770.

Editor must be ready to assume responsibilities for the June 1999
Voice. This position also includes service on the TCDLA
Executive Committee, which meets four times a year.
Please send a copy of your resume, and a letter of interest BY
MARCH 5 to: TCDLA, 600 W. 13th Street, Austin, TX. 78701,
ATTN: Editor-in-Chief Search Committee

to
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Nine Justices
In Search of a Definition
F. R. (Buck) Files, Jr.

W

hen Congress enacted 18 U.S.C.
§ 924(c)(l) which provides that
"a person who 'uses or carries a
firearm' 'during and in relation to' a 'drug
trafficking crime' is subject to a 5-year
mandatory prison term," few could have anticipated the difficulties that the one and
two syllable words "use" and "carry" would
present for the justices of the United States
Supreme Court.
More than three years ago, they wrestled
with the definition of "use" and held that
"Section 924(c)(l) requires evidence sufficient to show an active employment of the
firearm by the defendant, a use that makes
the firearm an operative factor in relation
to the predicate offense. Evidence of the
proximity and accessibility of the firearm to
drugs or drug proceeds is not alone sufficient
to support a conviction for 'use' under the
statute." Bailey v. United States, _U.S._ ,
116 S.Ct. 501, 133 L.Ed.2d 472 (1995).
Bailey created consternation in the circuits. A significant number o( Section
924(c) cases with pre-Bailey instructions
were reviewed by the United States Court
of Appeals for the Fifth Circuit. That court
established a per se rule requiring remand
for a new trial on the issue of "carrying"
whenever a district court instructs the jury
under the expansive, pre-Bailey definition
of"use." United States v. Fike, 82 F.3d 1315
(S•h Cir. 1996) and United States v. Brown,
102 F.3d 1390 (5"' Cir. 1996).
Then, in November, a unanimous en
bane court - joining all of the other circuits
- adopted a harmless error rule in cases in
which a jury convicts a defendant under an
erroneous pre-Bailey "use" instruction.
United States v. Brown, 161 F.3d 256 (5"'Cir.
1998). In arriving at its decision, the court
was influenced by the recent opinion of the
United States Supreme Court in Muscarello
v. UnitedStates,118S.Ct.l911, 141 L.Ed.2d
Ill (1998).
With "use" put to rest, the Supreme Court
had granted certiorari in two cases to look
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at "carry." These cases were consolidated
for oral argument: Muscarello v. United
States, 106 F.3d 636, 639 (C.A.5 1997) and
Cleveland v. United States, 106 F.3d 1056,
1068 (C.A. 1 1997). Muscarello sold marijuana which he had carried in his truck to
the place of sale. Officers found a handgun
locked in his truck's glove compartment.
C leveland and a co-defendant placed their
guns in the trunk of a car and then traveled
by that car to a proposed drug-sale point
where they intended to steal the drugs rather
than paying for them. The Fifth and First
Circuit courts held that the defendants had
"carrie[d]" the guns during and in relation
to a drug trafficking offense.
In Muscarello, the Court parsed the word
"carry." Never have nine justices had such
difficulty in defining a simple word. President Clinton had fewer problems with "is"
than they had with "carry."
In a 5-4 opinion, the Supreme Court held
that the phrase "carries a firearm" is not limited to the carrying of a firearm on the person but also applies to a person who knowingly possesses and conveys firearms in a
vehicle, including in the locked glove compartment or trunk of a car, which the person accompanies. Justice Breyer delivered
the opinion of the Court in which he was
joined by Stevens, O'Connor, Kennedy and
Thomas. Justice Ginsburg filed a dissenting
opinion in which she was joined by Chief
Justice Rehnquist, Scalia and Souter.
In the absence of Supreme Court precedent, Justice Breyer could only note that
" .. . it is not surprising to find that the Federal Circuit Courts of Appeals have unanimously concluded that 'carry' is not limited
to the carrying of weapons directly on the
person but can include their carriage in a
car," (and cite these 13 circuit court cases).
With apparently no other authority available, it is as if he said to his clerks, "Give
me something to support our holding." They
were successful and the ·o pinion is replete
with references to dictionaries, literature

and the print media. The following are excerpts from an uncommon opinion :

From the Dictionaries (General Meaning)
"The origin of the word 'carries' explains
why the first, or basic, meaning of the word
'carry' includes conveyance in a vehicle. See
The Barnhart Dictionary of Etymology 146
(1988) (tracing the word from Latin 'carum,'
which means 'car' or 'cart'); 2 Oxford English Dictionary, supra, at 919 (tracing the
word from O ld French 'carier' and the late
Latin 'carricare,' which meant to 'convey
in a car'); The Oxford Dictionary of English
Etymology 148 (C. Onions ed. 1966) (same);
The Barnhart Dictionary of Etymology., supra,
at 143 (explaining that the term "car" has been
used to refer to the automobile since 1896)."
From the Literature - Religious & Secular
"The greatest of writers have used the
word with this meaning. See, e.g., the King
]ames Bible, 2 Kings 9:28 ('[H]is servants
carried him in a chariot to Jerusalem'); id.,
Isaiah 30:6 ('[T]hey will carry their riches
upon the shoulders of young asses') .
Robinson Crusoe says, '[w]ith my boat, I
carry'd away every Thing.' D. Defoe,
Robinson Crusoe 174 {] .Crowley ed. 1972).
And the owners of Queequeg's ship,
Melville writes, 'had lent him a [wheelbarrow], in which to carry his heavy chest to
his boarding-house.' H. Melville, Moby Dick
43 (U. Chicago 1952)."
From the Print Media
"And, to make certain that there is no
special ordinary English restriction {unmentioned in dictionaries) upon the use of'carry'
in respect to guns, we have surveyed modem press usage, albeit crudely, by searching
computerized newspaper databases-both
the New York Times database in Lexis/Nexis,
and the US News database in Westlaw. We
looked for sentences in which the words
'carry,' 'vehicle,' and 'weapon' (or variations
thereof) all appear."

nTUtl!lt!WJ

"The New York Times, for example, writes
about 'an ex-con' who 'arrives home driving a stolen car and carrying a load of handguns,' Mar. 21, 1992, section 1, p. 18, col.
1, and an 'official peace officer· who carries
a shotgun in his boat,' June 19, 1988, section 12WC, p. 2, col. 1; cf. The New York

Times ManualofStyleand Usage, a Desk Book
of Guidelines for Writers and Editors, forward
(L. Jordan rev. ed. 19 76) (restricting Times
journalists and editors to the use of proper
English). The Boston Globe refers to the arrest of a professional baseball player 'for carrying a semiloaded automatic weapon in his
car.' Dec. 10, 1994, p. 75, col. 5. The Colorado Springs Gazette Telegraph speaks of one
'Russell' who 'carries a gun hidden in his
car.' May 2, 1993, p. 81, col. 2. The Arkansas Gazette refers to a 'house' that was
'searched' in an effort to find 'items that
could be carried in a car, such as ... guns.'
Mar. 10, 1991, p. A1, col. 2. The San Diego
Union- Tribune asks, 'What, do they carry
guns aboard these boars now?' Feb. 18, 1992,
p. D2, col. 5."

From the Dictionaries (Special Meaning)
"Now consider a different, somewhat special meaning of the word 'carry'- a meaning upon which the linguistic arguments of
petitioners and the dissent must rest. The
Oxford English Dictionary's twenty-sixth definition of 'carry' is 'bear, wear, ho ld up, or
sustain, as one moves about; habitually to
bear about with one.' 2 Oxford English Dictionary, supra, at 92 1. Webster's defines
'carry' as 'to move whi le supporting,' not just
in a vehicle, but also 'in one's hands or arms.'

Webster's Third New International Dictionary,
supra, at 343. And Black's Law Dictionary
defines the entire phrase 'carry arms or
weapons' as
'To wear, bear or carry them upon the
person or in the clothing or in a pocket, for
t he purpose of use, or for the purpose of being armed and ready for offensive or defensive action in case of a conflict with another
person.' Black's Law Dictionary 214 (6th ed.
1990)."
iiTiiiiTiiiiTii

"Nor is there any linguistic reason to
think that Congress intended to limit the
word 'carries' in the statute to any of these
special definitions. To the contrary, all these
special defin itions embody a form of an important, but secondary, meaning of 'carry,'
a meaning that suggests support rather than
movement or transportation, as when, for
example, a column 'carries' the weight of
an arch. 2 Oxford English Dictionary, supra,

at 919, 921. In this sense a gangster might
'carry' a gun (in colloquial language, he
might 'pack a gun') even though he does
not move from his chair."
A lthough Justice Ginsburg in her dissent
does not appear to have been impressed with
the authorities set out in the majority opinion, she had her clerks working, too.
"Unlike the Court, I do not think dictionaries, surveys of press reports, or the Bible
tell us, dispositively, what 'carries' means
embedded in (924(c)(l). On definitions,
'carry' in legal formulations could mean,
inter alia, transport, possess, have in stock,
prolong (carry over), be infectious, or wear
or bear on one's person. At issue here is not
'carries' at large but 'carries a firearm.' The
Court's computer search of newspapers is
revealing in this light. Carrying guns in a
car showed up as the meaning 'perhaps more
than one third' of the time. Ante, at 1915.
One is left to wonder what meaning showed
up some two thirds of the time. Surely a
most fami liar mea nin g is , as t he
Constitution's Second Amendment ('keep
and bear Arms') (emphasis added) and
Black's Law Dictionary, at 214, indicate:
'wear, bear, or carry ... upon the person or
in the clothing or in a pocket, for the purpose ... of being armed and ready for offensive or defensive action in a case of conflict
with another person.'
nTUnTUtl!lt

"On lessons from li terature, a scan of
Bartlett's and other quotation collections
sho ws how highly selective the Court's
choices are. See ante, at 1914-1915. If'[t]he
greatest of writers' have used 'carry' to mean
convey or transport in a vehicle, so have
they used the hydra-headed word to mean,
inter alia, carry in one's hand, arms, head,
h ea rt, or soul, sans vehicle. Consider,
among countless examples:
'[H]e shall gather the lambs with his arm,
and carry them in his bosom.' The King
]ames Bible, Isaiah 40: 11.
'And still they gaz'd, and still the wonder
grew,
That one small head could carry all he
knew.'
0 . Goldsmith, The Deserted Village, 11.
215-216, in The Poetical Works of O liver
Goldsmith 30 (A. Dobson, ed. 1949).
'There's a Legion that never was 'listed,
That carries no colours or crest.'
R. Kipling, The Lost Legion , st. 1, in
Rudyard Kipling's Verse, 1885- 1918, p. 222
(1 920).
'There is a homely adage which runs,

"Speak softly and carry a big stick; you will
go far." ' T. Roosevelt, Speech at Minnesota State Fair, Sept. 2, 1901, in J. Bartlett,
Familiar Quotations 5 75 :16 (J. Kaplan ed.
1992)."
From a Texas lawye r's perspective ,

Muscarello should come as no surprise. If
any of the justices had asked, we could have
told them that the 1887legislature answered
this same question when it enacted Article
483 of the Penal Code of that year: "Whoever shall carry on or about his person, saddle
or in his saddle bags, or in his portfolio or purse
any pistol, dirk, dagger, slung-shot, blackjack, hand chain, night stick, pipe stick,
sword cane, spear or knuckles made of any
metal or any hard substance, bowie knife or
any other knife manufactured or sold for the
purposes of offense or defense shall be punished by a fine of not less than One H und red Dollars ($100) nor more than Five
Hundred Dollars ($500) or by confinement
in jail fo r not less than one {1) month nor
more than ( 1) year." (Emphasis added) ~

F.R. "Buck" Files, ]r. has been Board
certified in criminal law since 1975. His
practice is limited to defense in criminal
and civil rights cases . He has been active
in CLE programs of TCDLA, CDLP,
and the State Bar of Texas.
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RE: Resolution re: Judge Mike Keasler
Dear Sirs and Madams:

FBI Agent Has a Bad Day
The following was sent to us by Alan
Percely of Houston, to share with other
TCDLA members.
Recently a client of mine found agents
of the FB.l. at her front door. She did
not open the door to permit them entry.
She advised them that I was her attorney and she gave them my phone number. She told them that she did not want
to speak with them. They persisted in
asking questions and demanded that she
cooperate with them.
One of the agents called my office and
left a cellular phone number for me to
call. I returned the call and advised them
that my client did not want to speak with
them and that they should leave her
alone unless they had a warrant to arrest her or a warrant to search her home.
The agent then asked me questions
about myself and my client. I advised
him that his questions were inappropriate and the answers were none of his
business. I repeated that he was not to
talk with my client and that he and his
fellow agents should leave.
At that time he said,
"The last fucking thing that I am going to do is stick her ass in jail. So you
go blow that up your ass."
I then decided to call the local office
of the FB.l. and explain what had been
said over the phone. An agent took the
information. Later that day I received a
phone call from a supervisor. I was told
that he had spoken with the agent and
he had admitted and acknowledged to
the supervisor that my information was
correct regarding the conversation. The
supervisor said that he was sorry and the
agent was having a "bad day." The supervisor advised that no disciplinary
action would be taken. 57:.
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I write to second the sentiments expressed by John E. Humphreys in this column in
November's issue of the Voice.
Thank you for offering to provide me with the September Voice which somehow did
not arrive at my office. I sincerely hope that the "missing" volume included late-breaking
facts relating to the issue of Judge Keasler's refuse which would somehow account for the
Resolution appearing in my November issue. Otherwise I too am extremely disappointed
at its appearance and the efforts its publication represents.
I have been a member of TCDLA for less than a year; I have been practicing for just
under two, but it took me awhile to save enough for my membership dues. It is disheartening to learn that an organization about which I feel so strongly has apportioned its pages
and resources to such a measly matter.
Sticks and stones, ladies and gentlemen, are n ot the stuff of Resolutions, particularly
the first Resolution to appear after the Board adopted its recommendations regarding
death penalty appointments. We are h ardly bereft of serious challenges here in Texas; one .
Judge's ill-considered remarks are hardly worth the reprint, much less nearly full-page
consideration.
Having employed sirs, madams, ladies and gentlemen, I hope I don't become a target
when I beseech you, guys and gals, to spend my hard-scraped membership dues on other
issues.
Sincerely,

SuiU'Ww.tc la.com
e
e
e

-..,.._.....

ca.

MERRIDA COXWELL
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On January 6, 1999, Bill
White, an Austin lawyer and
TCDLA member, spoke with
the Presiding Judge of the
Court of Criminal Appeals,
Michael J. McCormick. The
following is a transcription of
that discussion.

they may have merit. We have a complete
work up of those. Central staff reviews them,
examines the authorities and makes a recommendation and then it goes to a judge
who is assigned to report it in conference.

doesn't want to have the idea that every case
that the State loses in the Court of Appeals
ought to be reviewed by this court, and I
think that has been a change in attitude
with the office of the State's attorney.

B.W.: And that central staff recognizes
some of them right off as having merit?

B. W.: Well it makes a lot of sense, too.
When you see something from them , it's
something that you think you might ought
to look at.

Judge: Right. We've got an average of at
least eight years, and I'm talking about avB. W.: How does the court operate dif~ erage, with the court, and probably an avferently now than it did 10 years ago when erage of 12 years legal experience. We've
you first became presiding judge of this got a good central staff, and I think they
court?
know what the court is looking for. They
know the judges. A lot of those they can
Judge: We've streamlined a whole lot. look at and just see that they are frivolous.
First of all, I carry a full load. I take cases We used to call them, in the old days, street
the same ratio as any other judge, so that's · appeals. Those will get expedited into what
changed up a little bit. We also pre-vote we call a frivolous appeals stack and no work
cases now. We want to assist them, whereby up is done on them. But when they are cir10 days before a conference, each judge cir- culated to the judges, any judge that sees
culates a list of his cases that he intends to one that he thinks has merit can request a
call up in conference and any petition is full work up and then it is sent back to cenreviewed that is assigned to him for initial tral staff and a complete work up is done on
action. He puts on those call ups when he's it with a memorandum to all the judges for
ready for them. We pre-vote those, and un- our review. Then it goes into the cycle just
less there is a request for discussion, then like ones they may have perceived having
we just merely take the vote. If the vote is some merit ..
there to either refuse it or grant it then that's
the vote and we don't even discuss those in
B.W.: There seems to be an overwhelm~
conference unless a judge requests a discus- ing amount of State's PDRs granted over
sion on them. So that has cut down our con- defense PDRs. Is that true?
ference time, because we used to conference
every one of them individually, and we were
Judge: If you're speaking in percentages,
spending sometimes three days a week in I'd say that is exactly right. I think that the
conference. When I came on as PJ we had primary reason for that is the State has been
about 800 PDRs that were back logged just very careful to pick and choose their issues.
The State's attorney reviews every opinwaiting initial review. We have knocked
that back log completely out. When they ion out of every Court of Appeals and h e, I
are filed, as soon as a response brief is filed think, is acting pretty much as a clearing
or the time for response brief has expired, house for all of the D.A. 's offices around the
they go to central staff. Central staff goes state. I think the State's attorney has done
through those that have or indicate that an exceilent job at picking his battles. He
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Judge: Since the State has been given the
right to appeal, there were a lot of people
thinking that there would be just a flood of
State's appea ls, on motions tq Quash, that
sort of thing. I think most of the prosecutors' offices around the state have been very
careful in those what they choose to appeal,
because we're not seeing near as many as
what everyone said we were going to see.

B.W.: I understand that there's a pro~
posed constitutional amendment to basically
make one Supreme Court; do away with
the Court of Criminal Appeals. If I under~
stand it correctly, there would be a 15 mem~
ber Supreme Court where some judges will
have criminal jurisdiction and some judges
will have civil jurisdiction.
Judge: I have seen about six different
ones, but the one that you're talking about,
I think would make it a 15 member court,
with the chief justice not really being a
member of either the civil or the criminal
pack, the way I understood it. I don't know
what that would accomplish. Case filings are
going to stay where they are. O ur clerk's office is working at close to a maximum level
right now and I assume that the Supreme
Court's clerk's office is, as well. So, I'm trying to figure out what could be saved by it.
My attitude is you are putting together what
becomes a 140-member state agency instead

of a 260-something member state agency. It
is going to require a little more in the area
of techno logy. You're going to have a little
more in the area of administrative assistance, so I don't see that it is going to save
anything in the personnel. What it is going
to do, though, is increase each judge's work
by 16 percent.

B.W.: ReaUy?
Judge: Well you're going to have essen--t ially three less judges. That work is going
to have to spread out among fewer judges.
And if you're going to do that, you're going
to have to spread out the savings in the
judges's salary with additional staff support
and the rule today, at least in the Legislature is that each judge in the appellate court
should have two and a half attorney staff
members. Well if you're going to pay them
$60,000 a year, you've already increased the

you and vote for you if I lived in your precinct."

B.W.: Is there anything you can do to
change that or do you want to change that?
Judge: It needs to be changed. The public needs to know what this court is or maybe
the public doesn't need to know, the electorate needs to know. And there's a difference between the public and electorate.
I have always advocated that the first step
towards improving this court and improving the judiciary generally is nonpartisan
elections. Secondly, those nonpartisan elections should be held on a day separate from
any other election. My theory is, people that
are interested in judicial races will at least
read the voters' guide, look at newspaper
endorsements, do all that and try to cast an
educated vote. When people go to either a
primary or general election today, most of

judge Michael]. M cConnick serves as Presiding judge
of the Texas Court of Criminal Appeals . He was elected
in a ·statewide- election in 1988 to presiding judge after
having served seven years as a judge of that court. He
was re-elected as presiding judge in 1994 .
judge McCormick received his ].D. from St. Mary's
University School of Law in 1970. He began his legal
career in 1970 by serving as a briefing attorney to Judge
Leon Douglas for the Court of Criminal Appeals. He
served as Assistant District Attorney in Travis Co. , as
Chief Felony Prosecutor in the 167u. District Court, and Chief of the Appellate Division ·' I
in 1971 and 1972. He was Assistant Director of the Texas District and County Attorneys· '- '
Assoc. for four years before serving as Executive Director of the Association through 1980.
amount of money that has cost. And lastly,
do we need it ? What is the purpose of it? I
don't h ear a lot of people clambering that
we need to merge the two courts. We are,
and I'll be the first to admit, t h e unknown
court. The people of the State of Texas have
no idea this court exists. I would venture to
gamble that you could go out on the street
and, except for lawyers, remove lawyers from
the pot, there is not one percent of the general public that can name a single member
of this court and that three pei;1fent 9f the
population cou~~;~seJl you what this court
is or what it does. And that's just from experience and campaigning, I mean you go
around the state and campaign and you introduce yourself, you tell them what you're
running for, you ask for their support and it
is amazing. I'm not talking about just a small
percentage. A large percentage of the people
you talk to say, "I would happy to support

them are going to vote for a post that th~y~·
m ight be interested in. If it is a presideJd~l
year, they're going to vote for president. If
it is a gubernatorial year, they're g<'J ing to
vote for governor and maybe lic:;utenant
governor, but most Texans don't realize the
power of the lieutenant governor. They're
going to vote for their sheriff, they're going
to vote for someone down the street that's
running for JP or Constable, and every other
race in there, they know n othing about. But
when they get there they feel obligated to
vote. So in a primary what do they do? They
vote for the best n ame. In t he general election, if they don't know, they are probably
going to vote a party line, and in a race for
this court, I'm convinced that about five
percent of the people that vote are casting
an educat ed vote.

B.W.: How do you think that has af-

fected the quality of the judges on this court?,
;..

Judge: Given what we are talking about,
I think there have been people clearly more
qualified who have been defeated, and a lot
of that is due primarily to factors that I have
just given you. I think that having the judicial elections voted on a separate day from
the general election would make a difference. There is a bill that has been floated
around, also, that would amend the constitution to establish an appointed system with
a nonpartisan retention, but the problem
with it is they would still hold elections the
. same day as the general elections, but you
would get a separate ballot. Now I don't
know how that's going to solve anything.
What that boils down to: best n ame wins.
What I really like is that the appoin tments
are two persons by the G overnor, two by
the Lieutenant G overnor, two by the C hief
Justice of the Supreme Court and two by
the Attorney General who establish a selection committee. Those eight people
would be the selection committee, and
they're going to make up a list of three nominees t o present to the Governor when
there's a vacancy in either the Supreme
C ourt or this court. Now tell me which of
those four appo intmen ts have any knowledge of criminal law?

B.W.: When I started clerking at this
court I remember we used books for research. I see you have the reporter system.
Do you still use these books to research your
opinions or do you use the Westlaw progr;am?
,!;
Judge: Well, we're on the Apprentice research system, and I have even had computer classes. W h en I' m working on th e
computer, it works great, except I hate reading off the computer screen. And I find, it
still may be habit, but it's also easier to go
grab the book.

B.W.: I remember when I was here , we
had the old arguments, and we'd go in there
and there would be a shaker, and it would
kind of shake out by lots, and that's how
you would figure out who got which case.
Judge: There is no blind draw on the
cases an ymore. We go to conference and we
conference them after argument and I assign them to the judge that appears to be in
the majority. W hat we do is try to keep the
case load the same, so the next judge that's
up to get a case that's in the majority gets
assigned that case, unless someone really
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wants it. Then, generally, the majority will
go along and say hey, go ahead, let him have
it. That has really come down a lot. I have
drawn cases and, knowing full well that the
court was going to go just the opposite of
me, why should I have to write an opinion
and then somebody pick it up and write a
new opinion and I take time to write my
dissent? Why don't I start writing my dissent the same time that I know what he's
going to be writing for the majority?

B.W.: As I understand it, opinions get
circulated well before the conference, cor~
rect?
Judge: Right

B.W.: Then you just take a vote on the

PDRs, so there is no discussion-on them
unless someone wants to discuss it.
Judge: Right, everyone has had them in
their hands at least 10 d;1ys before they're
eligible to be conferenced. That vote list is
circulated, we tum it in on Thursday before
the Monday conference. On Friday, the vote
totals come out. On any case where a discussion is not requested, they're picked up
by the clerk's office, and they start processing those immediately for the following
Wednesday's handout.

for it. I have the right to pick it up and write
a dissent. If I have never worked on it before, I have five weeks and that's it. If someone else wishes to pick it up, they have three
weeks and there's one other pick up that's
one week. And that's it; school's out. So that
old deal with picking up the case and holding it is no more. I intend to ask the court
to go along with me so that once an opinion gets a majority vote, that we have no
more than three weeks for everybody to
write. Once it's massaged to the point where
you've got a majority, if I feel so strongly
about something that I can take some of my
work and put it on the back burner, and,
out of respect for your opinion, get my dissent written and let you hand your opinion
back. I think there is a majority on the court
now, maybe, with the new judges. We
haven't discussed it but I think the new
judges will have it.

B.W.: Another thing, I remember a
while back when you took over as presiding
judge, there were a lot of judges that had
been around a long time here . Now there
are changes in a heart beat.
Judge: I have served with more judges
than any other judge in the history of the
Court of Criminal Appeals, in just the 18
years that I've been here.

B. W. : Is there any kind of average time
B. W.: Has that caused a change in how
limit between the time that a case gets up · active your role is?
here on a PDR and the time it's decided?
Judge: No, but we have some internal
rules that we put in place last year, and I
anticipate we are actually going to shorten
those times. Once central staff assigns a PDR
to a judge, if he doesn't put it up on a call
up list in the next 60 days any other judge
can pick that case up and put it on himself.
Same thing on opinions, if you're assigned
to write an opinion and you don't have
something out in 120 days, any other judge
can pick that case up and write a proposed
opinion and call it up.

B. W.: A call up list means I've already
done the work and ...
Judge: and lets conference it.

B.W.: O.K., I remember in the past
there may have been cases where someone
picks up a case and it never comes up.
Judge: Lets say you, as a judge, have circulated an opinion and have gotten the vote
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Judge: I don't know that it has. I was a
briefing attorney back in '70. I saw the
judges on that court as stately older scholars. Now, I would venture that this may be
the youngest appellate court in the country.

B. W.: What do you think your most sig~
nificant duties are as presiding judge of this
court?
Judge: The worst part about the duties is
that the Legislature has created so many
different State agencies to oversee. The administrative time that I take now has probably quadrupled in the 10 years that I have
been presiding judge. For instance, the Texas
Judicial Council was completely revised and
revamped, and my role in that has been accelerated. The Legislature gave us the judicial core personnel files, the training files. I
have sort of personally had the court assume
the oversight of all grants. And of course
I've got an auditor and all to work with me.
Every grant adjustment request, all of that

has to go through me, too. I work on the
Criminal Defense Lawyers Project, which
is one of our grantees, Justice Court Training Center, Municipal Courts, County
Court judges and then the Texas Center for
Judiciary, on a daily basis.

B. W.: That takes a lot of time I would
expect.
Judge: Well, we're administering over $7
million of grant funds. So it is a lot of work
in that respect.

B. W.: I think a lot of readers would like
to know what is your personal judicial phi~

losophy, and, as we talked about, that I
would like to know if it has changed over
time from when you first came on until
now.
Judge: I don't think it has changed. I
think I'm still very much a strict constructionist when it comes to constitutional issues. I'm a constructionist when it comes to
statutory construction, as well. I will not
deny that I am a very conservative individual in most all facets of my life. I think
everyone knows where I stand and I don't
make any apologies for it. I raised my children in a strict fashion. I think everything
I've done has been on that bank.

B.W.: Something that's appearing in the
newspaper is clemency. What do you think
about the clemency laws in this state, and
should they be changed?
Judge: Well, clemency has always been
old fashioned. If you go back to the early
days in England, there was no right. It was a
matter of pure grace and that attitude has
prevailed in the American jurisprudential
history. The Texas Constitution changed
how clemency works in Texas, and I think
that if the Legislature should choose to do
so, they could do away with clemency entirely. There is no Federal Constitutional
right to it. What right there is is provided
in the Texas Constitution. Historically it
was the sole purview of the governor. Now
we have the clemency people, which is the
Board of Pardons and Paroles which has ( 18)
members. They could abolish that, too. So,
if you look at the strict letter of the law, as
it is written now, this court has said what
they are doing is O.K. But if there is a ground
swell of support for having full blown hearings before the full body in full session, so
be it. Let it go, that's fine with me.

B.W.: 11 .071 writs in some cases have
some lawyers filing basically very small,
very insignificant writs when they haven't
interviewed the witnesses, haven't done an
investigation. The court has approved
those. It hasn't found ineffective assistance
of counsel. I wonder what your thinking
on that is.
Judge: Oh, th ere have been some, that if
I had been an attorney, I would have been
ashamed to file. We see those that were
caught in the trap. The Legislature will do
something about those right off the bat this
session. We're going to ask the Legislature
to amend our big statutes, so we don't do
the appointments. What I want to see is to
return the appointment authority and requirement back to the trial court, and that
there be a very carefully reviewed and scrutinized list of qualified attorneys from which
they must make the appointment. The
money that would be appropriated for that
would go to the comptroller. The individual
counties could draw a lump sum maximum
from the comptroller and anything above
and beyond that amount, the counties
would be responsible for funding. I have
heard some criticism that it is not appropriate that this court appoint attorneys and
then review their work. The same argument
could be made that trial courts shouldn't
appoint attorneys because they're going to
review their work in the courtroom. But I
think in the long run, logistically, it runs
smoother, and it would also take a lot off of
us. O ur committee, the four judges that work
on t he h abeas committee, spend a full day a
week conferenced on appointments and reviewing requests for funding. O n top of that,
it takes a lot of time for our accountant in
the clerk's office to review the requests for
those vouchers to be paid. In doing all that,
what I would like to see in the statute, some
provisions that if a writ were filed under
11.071- as it was amended two sessions ago
-that was not timely, and the person has
not h ad a fair h abeas review, tha t the writ
be set aside and allow them 180 days to file
a new petition. The way the law was written, the way this court h as interpreted it, it
is a strict compliance statute. If you don't
follow, it doesn 't provide for it. Habeas, as
you know, is anoth er one of those grants of
grace from the legislature; t here is no right
to habeas, n o constitutional right to habeas
after conviction.

B.W.: Do you think it has sped up the
process in which the death penalties are actually coming to fruition?

Judge: I'm not sure that's had a tremendous amount of impact. It's gotten them out
of the State's court system faster. But I'm
n ot sure that the federal act has done in the
federal courts what it was expected to do.
The thing that sped up the process of capital cases here is the original appeals. I went
to the Legislature several sessions ago with
the proposal that they would give me money
to hire three attorneys that did nothing but
work on capital appeals. They gave me the
money and, Austin being what it is, I was
able to hire four attorneys. We have four
attorneys that the minute we get notice that
a capital case is on its way, right after judgment, the trial court is required to notify
us. That case is automatically assigned to
one of them. That's their respensibility to
go to work on it, and, at the same time,
they're also assigned to one of the judges.
So there is a central staff attorney and a
judge who are assigned that case. As far as
extensions of time and filing records and all
that, I do all those myself. We were getting
such a deviation, depending upon the judge.
Some judges would give them a year until
they get the brief in or the record in, and I
said no, we've got to stop this, we have to
be uniform. So as it stands now, reporter's
record has to be h ere in no more than six
months, the appellate has six months to get
his brief in, the State has six months to get
its brief in. That case is ready for submission in 18 months. Previously, we were having situations where the record wasn't even
being filed in three years, so we have cut all
that back. O n an average in capital cases,
we will h ave a n opinion out and that case is
gone within two years from the date of judgment.

B.W.: How many cases come up here a
year?
Judge: We average about 50 a year; 50
new.

B.W.: I'm actually surprised it's not
greater than that.
Judge: Well, it would be, except most of
the big jurisdictions, since th ey have the
mini cap, especially Dallas, h ave stopped
trying capital cases. I think they maybe tried
four in the last three or four years. Harris
County still tries them. Johnny Holmes's
philosophy, I think, is if it's a capital offense
we're going to try it. (Mini cap is a capital
murder prosecution not seeking the death penalty. Upon conviction, the Defendant receives
an automatic life sentence of 40 years).

B. W.: Is there something on the court's
legislative agenda that we can expect to see
this year that you personally would like to
get through?
Judge: Well, historically I have stayed out
of legislative matters except those that have
direct impact on the operation of court. And
on this habeas thing, I think it does directly
impact us, so I will try to be active in that.
In any other substantive law matter, I'm here
and the Legislators may call and ask me my
opinion or something, but I have a policy
of not going over and appearing for or
against any legislation. I do that for a couple
of reasons. First of all, that's not my role.
Secondly, I don't see any reason to jeopardize my court's funding and budget by going
over there and stepping on somebody's toes.
Every time you go over there and appear for
a bill, you are appearing against some people,
or if you're appearing against a bill you're
stepping on the toes of the sponsor. In many
instances, that will come back and haunt
you when you go before the Senate Finance
and House Appropriations. My main concern is that I get the money we need to keep
this court in the position we're in and try
and pay our attorney's at least part of what
they're worth. Let me add, I have never gone
and asked for a salary increase for the judges.
I never will. When I came on to the court
eighteen years ago after having lobbied for
eight years,Judge Onion asked me ifl would
take over the legislative liaison work and I
told him I would on one condition: I would
n ever ask for a raise for the judges, and I
have stuck to that for 18 years.

B. W.: One of the things that I think our
readers would like to know is what kind
of process you go through in writing your
opinion.
Judge: Well, unfortunate ly, I don't do it
the way I would like to. The work load has
gotten so bad, th at I write primarily my own
dissents and concurrences. I rely on my staff
primarily to draft and write the opinions that
are assigned to us. They'll do a draft, they
bring it to me, I work it over, give it back to
them. Essentially, within my office, I have
a research attorney, who's got tremendous
background experience in the appellate
courts. H e, my briefing attorney, and I use
legal after they've done something that has
been circulated amongst the three of us, and
we'll sit down, sort of by committee, and
come U{J with a final proposal. But I still try
to write all of my dissents and concurrences.
I think they reflect more of a personal opin-
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ion, and in a concurrence you can editorialize more than just trying to write a straight
legal piece.

B. W.: More fun probably?
Judge: Sometimes they can be delicate.
But it's gotten where I think all appellate
judges around the state are relying very
heavily on their staffs to do the initial work.
You know, I look back at the days when I
first came on this court. We were sitting in
panels and we were writing well over 100
opinions per judge per year. It was nothing
to sit down and knock out two opinions in
one day. Now with PDRs, you get an issue
that has been massaged, that you have to
address every little nook and cranny, rather
than just saying this issue was before us in
Smith v. Faye, it's overruled and go on to
the next pointer. There's no W.A. Morrison
opinion that was written in one page. I wish
I could do nothing but work on it, but it's a
physical impossibility.

B. W.: How much influence do the other
judges have on your written opinion?
Judge: I am very susceptible to suggestion.
I've even become more susceptible to it
since Paul Womack has come on to the
court. Paul is, if anything, a conscience
builder, and, to be honest with you, I have
learned a lot from Paul. I think the court is
better off if we can issue opinions that have
a solid number of votes on the issue. Maybe
I'm a little more flexible in trying to adjust
an opinion to get a vote than I would have
been earlier. I think there's an opportunity
here at the court where we have the kinds
of personalities that we can now do that.

B. W.: What effect does persuasive writ~
ing or compelling oral argument have on

the court?
Judge: I would say that oral argument,
generally, has very little impact. There have
been certain occasions where an issue is
perhaps novel that I have heard some arguments that have impacted my decision.
On briefs, too many don't cut to the chase
and get right to the issue, cite the authority
and precisely lay out their argument. I find
that most briefs, say it's a search and seizure
question, we get five pages on review of the
fourth amendment before we get to the issue. We don't need a whole review in the
area of the law. We need to know the facts
and what the issue is.
We also need to know what is for you or
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against you, and if they're against you, how
you're distinguished. That's the most important thing, distinguishing that which is
against you, as opposed to citing something
that you claim for you. That's the way I feel
about it.

B. W.: If you could change anything in
the appellate procedure that exists now, is
there anything you would like to change?
Judge: As far as appellate procedure, no
I don't think there really is. We have revised the rules some. We've worked with the
court reporters. Our biggest problem, appellate wise, has been getting the records in
here in a way that is uniform so we can index. I think George Miller, in our clerk's
office, working with the appellate clerks and
district clerks in our state, has done an excellent job at getting that done. And now
with the standard uniform manual that we
will adopt, I imagine as an appendix to our
rules and procedures, most of the technical
problems that we see are going to be resolved. Procedurally, I'm not aware of any
major problems right now, and if we do have
the rule to make the authority, hopefully we
can adjust those when we see a problem.

B.W.: I've just got one "tJ.ore question to
close it out. If you could choose a hypo~
the tical background for an appellate judge,
what background do you suppose that might
be?
Judge: To make a good appellate judge,
it's not so much what is in his legal background, but what is in his real life practical
experience background. When I hire a briefing attorney, I look for people that have
some common sense. I've seen kids who
come out of their law school class at the top,
that haven't got the sense to get in out of
the rain. I've had them finish at the bottom
of their class, but got out of college, worked
for a while, got some experience on the
street or in the real world who came back
and can use that common sense. My attitude about the law is the law is common
sense. In law school they give you some formulas to work with and then all you have
to do is apply those formulas to whatever
situation you're in. If you can use some common sense and a little logic with it you can
usually get the right answer without ever
going to the books. And that's one reason
with all this technology I'm a little uneasy.
I've worked in all different capacities. I mean
I was a plumber going through college, I
worked as clerks in retail stores and grocery

stores. I ran a dairy, I farmed and I've
ranched, and there's a lot of those experiences that give you a sense to better understand these situations. Today, when I see
something, I want to know why. When I sit
here at the computer and I punch this button to see if I've got e-mail, it bothers me
because I don't know why or how this is
working and that is the way I feel about a
lot of things. Bottom line has been why or
how on concepts or I don't think I'm doing
the job right, I think that is something that
any appellate judge needs, is to have that
common sense. Secondly, actual experience
in the courtroom is absolutely invaluable.
We get so many briefing attorneys, of course
all of the briefing attorneys, but a lot of research attorneys that have been with the
court 10 or 12 years, and they have never
gone into a courtroom and announced ready
for anybody. I think their work is sort of an
ivory tower work, without that experience,
the actual experience of 'the law says this
but that's not the way we do it in the courtroom.' I don't know that trial bench experience is of any value to an appellate judge.
I think that it is just as good to have been a
trial lawyer.

B.W.: In closing, is there anything in
particular that you'd like to say to the trial
judges, appellate judges, and the defense
lawyers around the state?
Judge: No, not that comes particularly
to mind, except I've enjoyed, especially, the
last years working with this Association on
the grant project. I'm especially impressed
with ya'lls new executive director. I think
we have developed a real good relationship
around here as far as the grant side of that
program is concerned, and we're here to help
on that. Hopefully, this session we are going to see that money perhaps even doubled.
That's the goal of all the grantees. I think
there is a good possibility that it will be increased significantly and the goal is, at least
in some areas, to double that, and I think
that every dime that we spend on that
project ultimately helps us up here.

B. W.: Educating our young lawyers.
Judge: Yeah. And it doesn't hurt to go in
and get your butt kicked every once in a
while.

B. W.: I am not unfamiliar with that con~
cept. to
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Note from Editor,in,Chief Bill
Allison: It is not often that we
publish a piece by a nonmember,
much less a non,laowyer. How·
ever, jurors are a special group
of people from whom we can
learn extraordinary insights into
our presentations.
John Theofolis sat on a .
criminal jury in 1996. 1 happened across his essay several
months ago and was struck by
his honesty and his insight. This
is a wonderful piece for this
magazine. I hope you read and
then re-read his musings. It is
full of learning for all of us.

T

he first draft of this essay was written a year ago, on Friday night, November 21, as a way to dispel my
anger and sadness at participating in the
Manslaughter conviction of Michael Lake.
The truck driver, Michael Lake, had tailgated a car driven by a 21-year-old college
student as they entered Austin in the middle
lane of traffic, heading north on IH-35 .
Their vehicles made contact and a few sec·
onds later the young woman's car skidded
out of control, crossed several lanes of traffic and the median, and was hit broadside
by the oncoming traffic. The student was
killed instantly and Mr. Lake pulled his
truck to a halt by the center median. The
prosecutors for the state of Texas felt Mr.
Lake was guilty of Manslaughter and had
used his vehicle as a Deadly Weapon.
I reported for jury duty at the Travis
County courthouse annex on a Monday
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morning, November 17, 1997. The courtroom was presided over by Judge Maxwell
Goodcastle, a gracious Southern gentleman
with a courtly-sounding name. The Judge
set a warm tone for the potential jurors, an
aura of civility and appreciation which
seems to be the rule when appealing to the
citizenry to cooperate in the task of making
a trial. Twelve months have passed since
that fateful date, when as juror #34 I would
be the last person chosen to be part of a jury
of 12. The experience changed my life.
My wife had complained for several
months prior to the trial that I had become
add icted to Court TV. She was right. I
strained to absorb every detail of the trials I
followed on TV. There is nothing quite as
compelling as a person on trial for this (or
her) life. The fascinating detail of the real
testimony exceeds any sitcom for entertainment value. The dreary street crime of the
Cops show, with its endless parade of petty
street crime, held no interest for me. The
courtroom, I decided, is a fascinating locale
and one of the pillars of our great democracy. I expected to be eliminated in the winn owing down process, lost somewhere in the
cattle call. Instead, here I was at the final
stages of a jury selection! I listened and responded as the prosecutor, Mr. Turner
Collier, and the defense lawyer, Mr. Larry
Sheldon, addressed the pool of approximately 50 jury candidates. I felt chosen,
believe it or not, as if fate had predetermined
I was to be a juror in the important case. Be
careful what you wish for, as the saying goes.
The trial was a week-long process and at
the halfway point, on Wednesday, I had
lunch at Sweetish Hill Bakery on Congress
Avenue with one of the jurors, a man I will
refer to as the Computer Engineer. We did
not discuss the facts of the case, in accordance with the instructions of Judge
Goodcastle. I did mention to the Computer
Engineer that this was my first time as a juror. He said that picking a jury in St. Louis,

his former home, was a more lengthy process. He was almost part of a jury in a murder trial but "they didn't want any part of
me." The "they" he was referring to was the
defense team in the St. Louis murder trial.
It sounded eerily like he always sided with
the prosecution, no matter the facts in the
case. He brought his lunch on Thursday.
This was my only preview of things to come.
Our jury members, while cordial enough,
barely exchanged small talk during the
breaks in the trial.
The active jury participation began on
Friday morning. I felt comfortable with a
verdict for a lesser charge, Criminal Negligence, for Michael Lake. We almost didn't
make it into that Friday afternoon.
Brad Pitt, my nickname for the juror who
looked like he stepped out of a J. Crew catalog, was the first to speak when Judge
Good castle asked us to retire at 10:30 AM
for deliberations. "I'll be foreman if nobody
else wants the job." I learned that the first
person who speaks aloud in these situations
is often the dominant juror. Brad Pitt hesitated thoughtfully when the bailiff came in
after just one h our of chaotic debate. We
had remained silent fo r four days straight
and now a gusher of opinions ran rampant
around the table.
Brad Pitt must have great confidence in
the fast-acting power of his arguments.
When the bailiff came in at 11:40 AM and
asked if he should get us lunch , an errand
that would require at least one hour, Brad
Pitt wondered aloud if"maybe we can make
this decision in one more hour or so and
won't really need lunch." He wanted to be
through by 1:00. He was content to decide
a man's fate in two and a half hours. I said "I
don't want to deliberate with a clock ticking." I suggested to the group that we request a flip pad from the bailiff and begin
outlining our choices. The other jurors
agreed. It was only the beginning, the first
battle in Friday's war.

I sensed that prejudiced and slip-shod
opinions were bubbling-up, like whirlpools,
around the room. I got scared. I hoped this
jury, as I often had heard it stated on Court
T V, would be uncanny in their use of a common sense approach to cut through the legale~e of the courtr9om. I wanted to believe
that our group would have a mystical ability to show wisdom in its decisions. I got a
bad feeling from the initial moments we
spent in deliberation. O ur group expressed
opinions in a wild, undisciplined way on
every aspect of the trial and so I jumped into
the schoolteacher mode. I implored the others that we had waited quietly and respectfully for three or four days, listening to evidence, and now was our chance to honor
the time we had committed to this process.

ing the power of peer pressure, and now the
result was 11 -1 for the Manslaughter conviction. The majority seemed to employ the
methods of an aggressive salesman, bring
another vote to a table before they have
time to clearly weigh the options. I had suddenly been isolated, now the lone juror who
supported Criminal Negligence over Manslaughter. Nobody else wanted to argue from
the position of isolation. A feeling of sadness, frustration, and physical discomfort
took over. Within an hour or so I caved in
and went with the majority. The Hawks
were now ro lling. It was "get a rope time"
even though the air had once been so full
of contradictory opinions. A spectrum of
jurors had expressed strong support for the
lesser charge in the discussion phase. Why

1 wanted a decision based on honest discourse
and I fought, for the first few hours,

11

to assure the existence of some rational debate.
I thought they were listening but the lead pack
seemed to have an agenda, an agenda based more on
self..image than the facts of the case."
I mentioned that we should cover the walls
of our room with papers from the flip pad
and outline the charges- and our options
as a jury. This was met with some approval,
perhaps the last approval I would receive
that day.
Some strong statements came from various com ers of the jury deliberation room for
convicting the truck driver of Criminal Negligence rather than Manslaughter. The slowdown had some beneficial effect. I sensed
the jurors felt better that we were listening
and weighing arguments in a more methodical manner. I was only half-correct. The
waters were being tested for both options,
Criminal Negligence and Manslaughter, but
the opinion-makers in our group may have
been lobbying for their position more than
anything else. An initial "straw poll" showed
our group could agree on a conviction forC riminal Negligence. This was accepted on
a 12-0 anonymous vote for G uilty verdict
on C riminal Negligence. We then voted to
see if we could agree on a Manslaughter
conviction. The vote was 9-3. The Hawks
could sense victory. They quickly asked for
another vote, a mere 15 minutes later, sens-

had these feelings evaporated suddenly in
the eagerness of some to push for a harsh
conviction ?
I was too tired to argue against the next
issue, whether the Manslaughter should include Manslaughter with a Deadly Weapon.
People allowed me some lip-service, expressing supposedly heartfelt concerns about having pushed or coerced me to the Manslaughter conviction. But still... they worried.
Does Criminal Negligence not have a
softness to it, almost like "honest mistake,"
a notion which the opinion leaders in our
group could not easily accept. Criminal
N egligence sounded like "felon y" to me. I
definitely feel aggressive driving by truck
drivers is worthy of strong punishment.
What troubled me was the ease with which
these people separated themselves from the
defendant. Nobody likes a loser; nobody
wants to sympathize with the isolated man.
Michael Lake seemed to have few, if any,
friends. We assumed his lawyers were highly
paid by the trucking company that employed
Lake, which we later learned was far from
the truth. Lake appeared to be from Kansas.
Suddenly, as a holdout juror on the Man-

slaughter charge, I had felt a mild version
of what the truck driver experienced all
week. I was the isolated man, a place other
jurors avoided like the plague. Court TV had
not prepared me for this situation. Like a
real estate con artist, the H awks on the jury
had made a hard sales pitch to me. I took a
long-term mortgage on their Florida swampland- land being touted as prime oceanfront property. My attempt to slow the process had been in vain. My only option was
to fight for a hung jury, and I'm just learning to be a juror! How can you use the side
of your truck as a Deadly Weapon ? And it's
late Friday afternoon after an exhausting
week. I bought the swampland.
The desire to "close the sale," was evident and the salespeople in our group sensed
the others did not want to be on a losing
team either. The Hard Liners on this jury
seemed to be on a mission. They wanted to
do things quickly, efficiently, and be done
with it. But I sensed that even the dominant personalities in this group were less selfassured than they appeared, even as they
pushed for a Manslaughter conviction. They
seemed to act for a verdict which they hoped
would be seen as the sensible choice, a safe
or reasonable verdict rather than one based
on the evidence. T hese jurors feared any association with the "loser," the truck driver
sitting in the defendant's place in the courtroom. Everyone in our group admitted they
had tailgated on numerous occasions. "This
truck driver," their argument stated, "had
lost the lottery, his tailgating resulted in a
death."
I wanted a decision based on honest discourse and I fought, for the first few hours,
to assure the existence of some rational debate. I thought they were listening but the
lead pack seemed to have an agenda, an
agenda based more on self-i mage than the
facts of the case. A female juror, the one I
call Librarian , seemed to be working herself
to build a personal case against the defendant, almost hissing as she referred to him
as "Lake," never Mr. Lake or Michael Lake.
S trangely, after we decided to conv ict for
the heavier charge of Manslaughter she
changed her tune and said something with
a more sympathetic tone, this time referring
to the unfortunate "Mr. Lake."
The group actually followed my advice
in using the flip pads, but moved slowly and
inexorably to the Manslaughter conviction,
and an even harsher con viction, Manslaughter with a Deadly Weapon, than I ever
dreamed possible. I went along with the
Deadly Weapon conviction, despite my serious misgivings. My head was now throb-
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bing. My mind was racing and confused. I
was feeling increasingly badly, being a part
of this lousy decision, and the judge had not
even announced it yet. The jury seemed
tentative when we notified the bailiff we had
reached a verdict. There was a weird excitement in the air, an electricity, or tension,
from the power of our decision over this
individual's life, and an easing of tension
after hours of deliberation . We congratulated each other on the good work we had
done by spending almost an entire day in
chambers, all the way until4:00 PM on Friday. This would be viewed as an example of
our fair-mindedness. Just before we filed
back into the courtroom I reminded Brad
Pitt of his original goal. "Remember how
you wanted to finish before lunch?" I muttered.
"Not really." His response was evasive.
Does his answer mean he did not'remember
making that statement- or is he suggesting that he never really had a desire to finish before lunch? I'm starting to think like
a lawyer.
I caved in, only a half hour after being a
minority of one, and I wrote the first draft
of this essay in an effort to steel m.Yself for
the second phase, for returning on Monday
for the sentencing deliberations. It would
be our job to determine a sentence for the

pointment and self-recrimination for my
naivete in dealing with fellow jury members.
This restlessness made for sleepless nights. I
would rise in the middle of the night, try
unsuccessfully to quell my nerves, and then
tell myself "God, or maybe it's the legal system, has given you another chance at this."
I left the courthouse soon after Judge
Goodcastle read news of our verdict to the
courtroom in measured, sober terms. His
words, "guilty" for the charge of Manslaugh ter with a Dead ly Weapon, stuck in my
throat. I felt wrecked emotionally as I
walked to the elevators. There was some
relief as I hit the streets of Austin and
breathed deeply the beautiful autumn air.
I was dazed and overwhelmed and not yet
free of this jury assignment. I was pretty sure
that the sentencing phase also had to be
unanimous. This second deliberation would
provide me another chance. I felt, within a
few seconds of leaving the courthouse, that
I would not let myself be cowed by the majority. I actually went to my office at UT,
on both Saturday and Sunday, to make up
for a week of missed work. I wanted my job
responsibilities to be in order, should a prolonged holdout be necessary. I would stay
in chambers from Monday all the way to
Wednesday before Thanksgiving, if necessary, to keep the jury from imposing a maxi-

Believe it or not, the jurors, including myself,
were shocked to learn that we were
responsible for sentencing.
truck driver, a man now guilty of a serious
felony.
Believe it or not, the jurors, including
myself, were shocked to learn that we
were responsible for sentencing. Judge
Goodcastle announced the guilty verdict
and then informed us, and the entire courtroom, that we were coming back after the
weekend. Arriving at a verdict is like giving birth to a child- and now the judge
wants us back to scrub down the delivery
table and dispose of the placenta. Yuck!
It sounds like the usual jury rules apply,
that a unanimous verdict will be needed.
The thought comes to me like a thunderbolt ... I can fight back! He explains that we
can give from 2-20 years of jail sentence or
all the way down to a sentence of "community service," which sounds like a sentence
of probation. This two-day wait became an
agonizing weekend-long preparation for sentencing. I was broiling in feelings of disap-
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mum 20-year sentence.
Could I really resist them this time, or
would I cave in again under the intense pressure of 11 other jurors? I did not think I
could)ive with myself if we condemned a
possibly innocent man to a long sentence
simply because the "government lawyers,"
as defeqse lawyer Mr. Sheldon called them,
were placing the blame for the death of the
young woman squarely on the shoulders of
the truck driver. The scenario on the highway that day could just as easily be called a
traffic accident rather than a criminal act.
"If a wealthier, more successful person had
been tailgating the college student," I asked
my fellow jurors, "would this case ever have
come to trial?" They rej ected this notionalmost too quickly, like it had hit a raw nerve.
I shuddered when I considered another defeat at the hands of my jury colleagues.
The purpose of this essay is to review the
dynamics of the jury in the process of delib-

eration. I use nicknames for most of the jurors, and for the courtroom personalities,
because I usually did not know their names.
These n icknames were the actual titles I
had in my head- as I observed the courtroom players speaking to the court and as I
glanced around the jury box at my fellow
jurors.

The Jurors
1) Brad Pitt, handsome, 29, looked hke
a quintessential Austin cool guy but was
conservative at heart; "I'll be foreman!"
2) Librarian , female,43, "I'm logical and
I cannot see any logic in being nice to this
defendant- 10 years- and I wish it was
hard labor!"
3) Computer Engineer, 55, "Get a rope!"
Vietnam Vet # l , lived in Westlake Hills and
has more money than the other jurors, but
dressed in shabby tennis shoes and worn out
socks.
4) Dude, 22, a viper, best friend to the
school-yard bully, will throw a punch or kick
the enemy only after the victim has fallen
to the ground and is helpless; "Let's teach
this truck driver a lesson."
5) Golfer, 30, has a Business degree and a
Law degree, but is mainly interested in golfing; "Let's read the charges, break it down
sentence by sentence. If you study the wording carefully, this is clearly a case of Criminal Negligence. Maybe we should convict
for Manslaughter just in case."
6) English Major, 23, this bespectacled
guy reads Buddhist texts during the 15
minute breaks but has all the compassion of
a pit bull; so much for higher education.
7) Italian Lady, 35, and one of only two
women on the jury, getting married soon but
still not in the mood to be generous; "I have
no problem throwing this guy in jail."
8) Pflugerville Guy, 34, drives a light delivery truck to make a living, came back for
the sentencing phase with tones of regret,
"I had a miserable time thinking about this
sentencing, just like you did."
9) Young Dad, 31, "T his is a damn big
decision. It's tough to lose a child, or to lose
your father. I just had my first kid a few
months ago. If Lake goes to jail, then his
kids lose their father."

10) &jangles, 50, Vietnam Vet #2, has
an odd, high-pitched voice and did not take
kindly to the prosecutor's excitement at the
guilty verdict and suggestion that we send a
message to America with our sentencing of
the truck driver; "What's this nonsense from
die prosecution about sending a message to
America on CNN? We're not changing traffic safety laws with this verdict. That's bull."
His words are music to my ears and they start
turning the tide turning away from the
Hawks, and away from a jail sentence.

row to speak in response. Maybe he was neer and this juror turned out to be a disaschecking for our level of articulation and ter for the defense. Mr. Sheldon probably
reasoning power? I decided to answer ques- wrestled with that choice.
tions in a thoughtful manner. We knew the
I noticed that Mr. Sheldon peered over
defendant was in the room, seated with his his glasses when addressing prospective julawyer, Mr. Sheldon. We also may have fig- rors. This is the weakest part of his otherured out, in va'gue terms, that this was a wise impressive work. T his habit makes the
criminal trial and a case which involved the audience feel they are being judged by an
loss of life. Mr. Collier has an honest, crisp authority figure. Mr. Sheldon is a tall man,
presence and is efficient without being cold. ·several inches over six feet. He wears looseHe asked if we could believe the testimony fitting suits and has an avuncular quality,
of a police officer. His next question was not unlike Phil Jackson, the coach of the
more challenging - how would we react if Chicago Bulls. I figured I would not be
11) Old Prospector, 53, Vietnam Vet #3, we were randomly stopped in our automo- picked for the jury since I was in the third
row back and the lawyers from both sides
had focused on the first two rows. The lion's
The jury felt a need to perform in a responsible,
share of the jury would come from these
rows. I was picked last, and I figured one
credible way. If we found the defendant totally
side had used a recuse to get me included. I
only answered one or two questions and
innocent, a concept never pursued with
those minimal opportunities, along with being the last juror, gave me a feeling that I
much vigor, would we be perceived as a bunch of
"was destined to be on the jury."

dupes, rank amateurs, soft.-headed people lacking the
courage to convict? We feared the notion of being
labeled a jury 11lacking conviction."

with a gray-haired ponytail, works as a counselor in rehabilitation counselor for drug
users. "I felt bad when I moved from Criminal Negligence to Manslaughter. I thought
about it all weekend." (The tide was turning completely now, a switch was occurring
in t he jury's point of view and indicated a
clear move toward clemency in the sentencing phase. )
12) College Counselor, 48, me; my
thought upon returning after a weekend to
process the jury dynamic was, "I'll just watch
quietly in the sentencing phase. They all
know what I think. I got sucker punched
on Friday afternoon. by these sneaky bastards". My mantra was "two years maximum" in preparation for sentencing.

The Jury Selection
The questioning of a panel of prospective jurors is called voir dire , I believe, and
comes from a French phrase meaning "to
speak the truth." Voir dire is a phrase thrown
around so many times in the court and in
such a variety of situations that I still don't
know what it really means.
The prosecutor, Mr. Collier, directed
questions at each of the 50 or so prospective jurors, scanning the rows consecutively
and allowing each of the 10-12 people in a

bile by a policeman who then asked to
search our car for drugs? The prosecutor was
workin g with an assistant, who also seemed
pleasant but more like an apprentice to Mr.
Collier, and was not as polished in his demeanor as the lead prosecutor.
The defense lawyer, Larry Sheldon, rose
next. H e appeared to have several assistants,
including a business-like brunette. She was
in the background but very attentive to the
responses of the jury pool. I never saw her
again and assumed she was working as a jury
consultant. Mr. Sheldon said he wanted
"more of a discussion of topics." He spoke
about stop signs and "would a person be
guilty if he ran a stop sign, frightened another driver and that frightened driver proceeded to have an accident." I wondered if
he had already started defending his client.
Interestingly, these remarks by Mr. Sheldon
were remembered and mentioned during
jury deliberations. The defense lawyer
planted a seed, speaking more directly about
his personal feelings concerning the event
on the highway than he ever would during
the actual trial. Mr. Sheldon seemed to go
further with particular individuals, trying to
get rid of extremists or soliciting that one
reaction that would reveal a juror totally
prejudiced against defendants. Mr. Sheldon
took much time with the Computer Engi-

The Trial
The defendant, Michael Lake, had exactly one witness testify on his behalf, a capable and attractive witness named Spence
Jacobs. Jacobs reconstructs accident scenes
and he made it evident that although a
30,000 pound truck was tailgating the 3,000
pound Chevy Corsica it d id not make impact with the back bumper of the smaller
car. The accident reconstruction people on
both sides agreed that the right front door
side of Mr. Lake's truck made contact with
the left rear quarter-panel of the college
student's car. Her car spun out-of-control as
a result of this side-to-side contact. Most
jurors commented on Spence Jacobs's skill
and many in our group even conceded this
as a po int of doubt. This split second was
the key to guilt or innocence in the trial.
Interestingly, both sides were in agreement
on the nature of this moment of impact. I
felt there was some resistance to having a
thorough discussion of the all-important
moment of impact. This was being called a
tailgating trial by the media, I learned afterwards, and this was only partially true.
Maybe the moment of impact was too terrible in its consequences. We touched on it
briefly and spent a good deal more time
studying the photos of skid marks and yaw
marks. Heavy and rkncorous debate is something the average individual does not enjoy. We jurors seemed to make our points in
almost conciliatory and hidden ways, like
people who downplay their real feelings
while 'trying to discuss politics at the office
picnic. It was essential to know what had
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were n o living eyewitnesses to this brief sec- ·at the statemen ts of the student's mother
ond. The best witness was a series of paint and younger brother describing their permarks exchanged from vehicle to vehicle sonal pain. This seemed like the most truthand the tire-tread-marks left behind on the ful moment of the entire week. The man
pavement by a vehicle careening out of con - who h as the most to lose expresses himself
with the greatest openness. Lake has a stoic
trol.
We were asked to decide on a truck face, a lined face. We wondered what were
driver's guilt or innocence based on perhaps the experiences that caused the stoicism10 or 15 seconds of his life, a nd the most hard work or hard-living and, even worse,
crucial two-five seconds went completely maybe a criminal existence. We were surunobserved. I felt there was reasonable prised to learn he was only 38 years o ld.
I was surprised at how influe ntial Mr.
doubt but I was troubled by two things reSh eldon's comment about h aving served in
garding the driving of Michael Lake.
1) He was tailgating a car while in the Vietnam was on the jury's feelings toward
center lane. I feel people who want to keep the defendant. It was only after this remark
tha t we learned three of our members were
a faste r pace should be in the left lane.
2) We knew noth ing of Michael Lake's Vietnam vets: the Computer Engineer, the
previous driving history. I was afraid that we Old Prospector, and Bojangles. The Comwould learn he h ad a terrible driving record puter Engineer responded derisively when
or that he might have a previou~ criminal we returned to chambers to make the senrecord. The defense kept Michael Lake off tencing decision . "Don 't really care that he
the stand and only allowed us to learn of was in Vietnam. I was there. What's the big
his driving record after the guilty verdict was deal? There's no connection." The Engineer's rebuke did not take hold. Suddenly
delivered.
the defense lawyer with the professorial demean or was transformed into a red-blooded
Sentencing Phase
On Monday morning, after my three American. Now it became okay to look at
nigh ts of very fitful sleep, we returned to h is client in a more favorable ligh t.
O n the day of sen tencing I decided on a
the jury chambers for Round Two , the sentencing phase. We experienced several sur- strategy of "the less said the better." I kept
prises, three surprises actually, on Monday my mouth shut. If they go for a 20 year sen and the tenor of t he jury room was quite tence all I have to say is on e word ... "No!"
different, possibly influenced by these three The strategy made for a much more pleasant jury experience. We all h ave this latent
remarkable developments.
1) Michael Lake h ad a very emotional . power as jurors. We actually don't have to
response, a reaction that was human and win oth ers to our opinion . I forgot this
humane, when the mother of the college simple fact in my inexperience as a juror and
student took the stand. S he explained the placed too great an effort on swaying others
depth of her terrible loss, t h e setback in h er to my beliefs. The other jurors knew where
life since the death of h er college-age daugh- I stood in relation to Friday's verdict. I parter. Mich ael Lake cried and sobbed without ticipated in a minimal way and I wa tched
restraint. He had a similar reaction to th e as a pattern repeated itself.
The pattern begins with a fairly flexible
moving testimony of the younger brother.
and a generous view of the dediscussion
2) We learned that Michael Lake h ad no
The
theme of these early deliberafendant.
prior felony conv ictions. He h ad two OWl
arrests, one at 21 years of age. The other tions seems to be a tolerant view of the deOWl occurred about 10 years prior to this fendant and "there but for fortune go you
and 1." I got very excited at this phase of
incident.
3) The d efense lawyer, Mr. Sheldon, Friday's deliberations and I mistakenly becommented that he had been to Vietnam. lieved I was winning people to my side with
This added a new element to the highly- a careful consideration of the facts. Later
educated , top dollar image of the defense. events came full cycle to "let's hang h im and
Mr. Sheldon related that sending Michael be done with it" mode of thinking. I saw
Lake to prison would be h arder on his fam- the same cycle occurring in the sentencing
ily, h is wife and two sons, than on Lake him- phase and carefully kept my mouth shut.
self. Sheldon compared the situation to his The movement again seemed to be switchwar experience where "just like my being in ing towards disapproval of the defendant.
Vietnam, the uncertainty about my safety The Computer Engineer even suggested that
since Michael Lake had incurred a terrible
was h arder on my mother than on me."
The most amazing even t was Michael injury of his own, a broken back suffered in
Lake breaking into uncontrollable sobbing his h ome state of Kansas, and was n ow on
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disability, "Wh y not just send him to jai lit will cost the same either way?" My patience and silence had paid off. I saw their
h a nd more clearly, and recognized that
prejudice molded their viewpoint more than
the facts of the case. I bit my tongue.
Silen ce seemed a good strategy as far as
my influence on this group. O ther opinions
began to emerge. The flip-flop occurred
when two people chimed in, the Old Prospector and Bojangles, individuals who were
not natural leaders for this jury. The Prospector worked as a substance abuse counselor but almost h ad a backwoods appearan ce.
H e h ad an uncanny ability for sniffing out
the truth of a situation and stating it in plain
terms. H e was the on e person honest enough
to admit he was d issatisfied with the Manslaughter verdict we had reached on Friday.
H e had a bad weekend as a result. He didn't
want to go through another one.
Bojangles lashed out at the prosecutor's
excitement with t he verd ict. Bojangles reaction to the prosecutor's suggestion of anationwide audience for a harsh sen tence from
this jury was pretty clear. "That's bull !" I
repressed a giggle and my own excitement.
The prosecutor admonished us not "to give
Michael Lake a get out of jail card." I fel t
great relief when Bojan gles called that a
bunch of BS and sided with a man's life,
rath er than supporting a local prosecutor's
n eed for a professional pat on the back fo r
winning a 20 year sentence from our jury.
The tide turned more strongly than I ever
imagined. My mantra h ad been "two years
maximum" jail time and we decided for less
than that- n o jail term but 10 years probation and maximum do llar fine. I was
amused to see Brad Pitt mimic my actions
of the week before. In a last ditch effort to
impose a stronger penalty he used paper from
the flip pad and wrote O ption 1 and O ption 2 on each separa te piece of paper. Option 1 was Jail, funny how he listed tha t first,
and O ption 2 was Probation . Wow! I've influenced Brad in my teaching techniques,
but his final run to turn us back towards jail
time did n ot work. The jury chose Option 2.
I was still charged with nervou~ness and
superstitious fear. Would foreman Brad Pitt
simply announce his personal decision to
the judge and the court ? I did not believe
the jury's chan ge of h eart until I heard
Judge Goodcastle say the word, "Probation! " The defense team seemed stunned.
Larry Sh eldon looked at his assistant, an attractive blonde I always thought of as Vanna
W hite. Bo th lawyers momentarily lost their
ability to speak or understand the English
language. They looked at Michael Lake. He
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language. They looked at Michael Lake. He
seemed to be the first to realize they were
not in a dream, the sentence of probation
was real. He heard and understood the verdict a split second before Vanna White and
their joy made its way to an almost unbelieving Larry Sheldon.

something deep in their psyche which goes
beyond the influence of the facts of the actual case, and stronger individuals fight to
win others to their belief. I sensed the hidden belief of some jurors was "this driver
must have done something wrong." The
"soft middle" or the "undecided folks in the
center" accept or reject the arguments of the
The Aftermath
opinion leaders. Three or four strong-willed
A funny thing happened on the way out members, with a common ideology, can sway
of the courtroom. We had just spent an en- the entire jury. They gain momentum and
tire week in Judge Goodcastle courtroom, can use peer pressure to go in for the kill.
from Monday to Monday. I was moving in a The ensuing struggle usually determines the
slow, leisurely way, probably to avoid any jury's decision.
The jury felt a need to perform in a recontact with the disappointed family of the
college student, but eventually I made it to sponsible, credible way. If we found the dethe corridor that leads to the elevators and fendant totally innocent, a concept never
the staircase that take you out of the court- pursued with much vigor, would we be perhouse annex. Vanna White was there and ceived as a bunch of dupes, rank amateurs,
she asked if any of the jury members, now soft-headed people lacking the courage to
clumped in a group and waiting for the el- convict? We feared the notion of being laevator, wanted to discuss their observations beled a jury "lacking conviction" or being
on the presentation by the defense. Most branded as individuals "lacking the courage
indicated "No way!" Some even took off for of their convictions." These may sound like
the staircase, rather than prolong the dis- silly wordplays- but there is much pressure
cussion over by the elevators. Guess who within the jury room to do something and
decided to linger and chat-up the charming conviction feels more productive than exVanna White with war stories from the in- oneration. These concerns have great hidner sanctum of the jury room? None other den power over the collective mind of a jury.
I became convinced that the actual
than the two young studs of the jury, Brad
Pitt and the Golfer! The truck driver would bringing of charges against a defendant, by
have no chance at all if we had 12 jurors a grand jury or the State or whomever has
this power, determines the fate of the dejust like these two guys!
The Golfer demonstrated some of his le- fendant. I wondered, at times, if this jury
gal prowess, he does have a law degree, and would have convicted the truck driver of
asked Vanna if Michael Lake had consid- almost anything-from attempted assassiered making a plea bargain. Her answer, "He nation of the mayor of Austin to jaywalkalways said he was innocent," was a won- ing on IH-35- simply because of the jury's
sense of civic purpose. There may even be
derful relief to me.
Brad Pitt looked like he was trying again concern that the convening of a trial and
to be The Man. He had a serious, earnest the gathering of a jury is a wasteful allocaexpression on his face, ready to share a pro- tion of taxpayer's money--especially should
found legal truth with the beautiful young the defendant leave the courtroom totally
woman. The guy most likely to bring a guilty free and completely pardoned. Most people
verdict for Michael Lake was working his want to be seen as middle-of-the-road, solid
charms on the defense lady. My thought was, citizens - and juries, as well, want to estabI'm so thankful we took the case out of his lish themselves clearly within the convenhands but I bet that does not happen with tions of proper conduct. And, by the way,
I've stopped watching Court TV. My intermost juries.
Ironically, most jurors were stunned and est in the show has fallen to absolute zero. I
devastated at the thought of coming back do recommend Jury Duty, however, and feel
for the sentencing phase. Maybe they were it was one of my proudest (and scariest)
comfortable with Michael Lake going to jail moments as a citizen of this great democfor 20 years, but only if Judge Goodcastle racy.
made the call. The difference for me came
John Theofanis
with an awareness of the group-think proJuror #34
cess. I prepared myself for what I consider
to be a sales technique by the lead opinionmakers in a jury situation. Maybe a group
dynamic of this sort always occurs in the jury
room? Most people have abstract beliefs,
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CDLP's 23rd Criminal Trial
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SIGNIFICANT DECISIONS REPORT WAS REPORTED BY

Cynthia L. Hampton, Editor
John Fable, Assistant Editor
WE INVITE AlL COMMENTS AND CONSTRUCTIVE CRITICISM
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su%a1Uled@tcdla.com
512-469-9107, OR FAX YOUR COMMENTS TO
VOICE EDITOR BILL ALLISON AT 512-472-8418.
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all. Court recognized need for officer safety, but in a routine traffic
situation, while such concern "may justify the 'minimal' additional
intrusion of ordering a driver and passengers out of the car, it does
not by itself justify the often considerably greater intrusion attending
a full field-type search."
Police still must have at least a reasonable suspicion under Terry
to conduct a "pat-down" of persons or interior of cars and/or
containers found therein.
[Note: This decision is limited to those states which have similar
statutes and/or state court interpretations.]

NO EXPECTATION OF PRIVACY FOR VISITORS
ENGAGED IN ILLEGAL DRUG TRADE:
Minnesota v. Carter & Johns, No. 97-1147, 67 U.S.L.W. 40 17

(delivered December 1, 1998).
Opinion by: Rehnquist; Concurrences: Scalia, Kennedy, Breyer;
Dissent: Ginsburg
Confidential informant told officer that he had seen people in a
first-floor apartment bagging white powder when he had walked
by the apartment window. Officer looked into the same window
"SEARCH INCIDENT TO CITATION" VIOLATES THE through a gap in the closed blinds, and saw the bagging operation.
FOURTH AMENDMENT:
The trial court denied motions to suppress the cocaine found inside
Knowles v.lowa, No. 97-7597; cert. toS. Ct. of Iowa; 67 U.S.L.W. the apartment, holding that because Carter and Johns were out-ofstate visitors to the apartment and not overnight social guests, they
4027 (delivered December 8, 1998).
could not claim any 4th A. protections. The Minnesota Supreme
Opinion by: Rehnquist
Knowles was stopped for speeding, ticketed, and a search of his Court reversed the convictions and held they did in fact have
car revealed a bag of marijuana and a pipe. The trial court denied standing to .claim 4th A. protections because they had a legitimate
his motion to suppress based on a statute which the Iowa Supreme expectation of privacy in the apartment as invitees, and also held
Court had interpreted as authorizing police to conduct a full-blown peeping activities constituted a search. The Supreme Court
search of an automobile and driver in cases where they do not make disagrees, and reverses, holding that Carter and Johns had no
a custodial arrest but instead issue a ticket- a "search incident to legitimate expectation of privacy in the apartment because they
citation." Relying on U.S. v. Robinson, 414 U.S. 218 (1973), were there for a business transaction, had never been there before,
Knowles argued the search could not be upheld as a "search incident and had no real connection to the residence. The Court observes
to arrest" because he was not under arrest, and police had no lawful that because it finds the two had no expectation of privacy in the
basis for the search. Supreme Court agrees, and refuses to extend premises, it does not have to decide whether officer's peep
Robinson's brightline rule (based on both concern for officers' safety constituted a search.
and destruction or loss of evidence) to a situation where concern
[Note: The Court does not overrule Minnesota v. Olson, 495 U.S.
for officer safety is not present to the same extent as that in Robinson, 91 ( 1990), which gives guests staying overnight in someone's home
and the concern for destruction or loss of evidence is not present at · 4th A. protections.]
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FIFTH CIRCUIT
DOCTRINE OF "EQUITABLE TOLLING":
Fields v. Johnson, No. 98-100 12; N. Dist. of Texas; Vacated &
remanded; 10/28/98
Fo ·lowing its recent decision in Davis v. Johnson, No. 98-20507,
(recognized the doctrine of equitable tolling with respect to § 2254
actions, and allowed petitioners a 1-yr "reasonableness period" in
which to file a federal writ for state convictions becoming final
prior to AEDPA) Court holds that the tolling provision of §
2244(d)(2) also applies to the 1-yr "reasonableness period"- April
24, 1996 to April 24, 1997. What this means is that for§ 2254
petitioners whose convictions are final prior to AEDPA, the SOL
is tolled during the time in which the state writ is pending.

CouRT OF CRIMINAL APPEALS
ARTICLE I, § 9 AFFORDS ·LESS PROTECTION THAN
FOURTH AMENDMENT:
Robert Allen Hulit v. State, No. 877-97, Appellant's PDR from
Tarrant County
Offense: Felony OWl; Sentence: 5 yrs (probated for 10 yrs) +
$10,000 fine
COA disposition: Affirmed (Cite: 94 7//707 -Fort Worth 1997)
CCA disposition: Affirmed, December 16, 1998
Opinion by: Womack; Concurring ~pinions: McCormick & Meyers;
Concurring opinion by Keller, joined by McCormick; Concurring
opinion by: Price, joined by Meyers; Dissenting opinion by: Baird,
joined by Overstreet
Appellant was found by police at 2:00a.m. slumped over the steering
wheel of his truck, which was sitting at an intersection with the
engine running. A complaint had been called in about a "woman"
who appeared to be having a heart attack. Police determined he
was disoriented and reeking of alcohol, and promptly arrested him
for OWL Appellant sought to suppress the evidence seized when
he was forced to get out of the truck because police had no
reasonable suspicion to believe h e was driving while intoxicated,
or committing any other offense. The issue presented is whether
the "community caretaking" function of police is an exception to
the warrant requirement under Texas law: whether Art. I, § 9 of
the Texas Constitution was v iolated when officers detained
Appellant without a warrant to determine whether he needed first
aid. After reviewing prior d ecisions and historical considerations,
CCA holds that art. I, § 9 has no requirement that a seizure or
search be authorized by warrant, and so a seizure or search that is
otherwise reasonable will not be found in violation of art. 1 § 9
because it was not authorized by warrant. CCA goes on to say that
its interpretation means that art. I,§ 9, offers no greater protection
than the Fourth Amendment, and may even offer less protection.
Applying the analysis to this case, CCA finds that cops acted
reasonably when they approached Appellant's truck on a public
highway to see whether he was unconscious. CCA does not adopt
the "community care-taking" exception; rather determines
"whether, from the totality of the circumstances, after considering
the public and private interests that are at stake, their action was
an unreasonable seizure. It was not." Judgment is therefore affirmed.

DEGARMO DOCTRINE IS OVERRULED:
Tyrone Keith Leday v. State, No. 1125-97, Appellant's PDR from
Montgomery County
Offense: POCS more than 28 gms; Sentence: 20 yrs + $20,000
fine; COA disposition: Affirmed (Cite: unpub - Beaumont 1997)
CCA disposition: Reversed & remanded, December 16, 1998
Opinion by: Womack; Concurring opinion by: Baird
Dissenting opinion by: McCormick, joined by Keller
After Appellant's Motion to Suppress was denied, he testified during
the guilt/innocence phase regarding the legality of the search of
the car in which he was a passenger, and the seizure of crack cocaine.
He said he had bought the crack for another person and had it in
his possession, but did not know the driver also had cocaine. At
punishment, Appellant testified that he had agreed to go on the
drug-run for money to repay a student loan. On appeal, he argued
that the trial court erred in submitting the cocaine over his motion
to suppress, and argued his testimony was impelled by the illegal
action of the State. COA, in an extension of the DeGanno doctrine,
held that because Appellant took the stand at both phases of trial
and admitted to being in intentional and knowing possession of
the crack, all error occurring at either phase of trial was waived. In
an analysis too lengthy for this report, CCA holds that DeGanno
does not waive error if defendant testifies at the punishment phase.
Along the way, CCA says that what it referred to as the "doctrine
of curative admissibility" has been used improperly, and that what
the court really meant in all those cases was "waiver." After a
discussion of waiver and harmless error, CCA holds that COA erred
in deeming Appellant's point of error waived by his testimony at
the guilt stage under an extension of DeGarmo.
CCA then, in an equally lengthy analysis, traces the genesis of the
DeGarmo doctrine, and appears to overrule it, but does not do so
explicitly. CCA notes that pre-DeGarmo cases don't preclude
appellate rev iew of any and all errors at guilt/innocence if the
defendant admits guilt at punishment. The DeGanno decision,
691//65 7, a capital case from 1985, held among other things, that a
judicial confession at punishment was the equivalent of the entry
of a guilty plea, which waives all non-jurisdictional errors, but the
analogy fails because an admission of guilt at punishment is not a
voluntary and knowing waiver like a guilty plea. To summarize,
CCA says the DeGanno doctrine cannot estop the defendant from
raising on appeal the violation of certain rights guaranteed by State
and federal law, such as right against self-incrimination, illegal
confessions, illegally obtained evidence, etc. None of the reason s
CCA examines in its analysis "can justify an appellate court's
estopping him or holding that he has waived review or that such
an error at the guilt stage would always be harmless. We hold that
the DeGanno doctrine cannot be invoked to prevent such appellate
review." With that, CCA reverses the judgment and remands the
case to COA for consideration of Appellant's points of error.

THEFT BY RECEIVING -VENUE ATTACHES IN ANY
COUNTY WHERE OFFENDER REMOVES PROPERTY:
Andrew Lee ]ones v. State, 979 S.W.2d 652, No. 1007-97 , State's
PDR from Brazos County
Offense: Theft by receiving (state jail felony); Sentence: 1 yr
(probated for 5 yrs); COA disposition: Reversed & acquittal
rendered (945//852- Waco, 1997)
CCA disposition: Affirmed, November 4, 1998; Opinion by:
H olland
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Appellant was convicted of theft by receiving under TPC
§ 31.03(a) & (b)(2), after he pawned some camcorders in Austin
which were stolen from a store in Brazos County. Appellant had
received the camcorders in Burleson County, where he lived. COA
reversed and ordered an acquittal, ho lding the evidence was legally
insufficient to support venue because there was no evidence that
any of the elements of the receipt of stolen goods had occurred in
Brazos County.
CCA applies a Boykin statutory construction analysis, and
concludes that under its plain meaning, TCCP Art. 13.08 applies
to all offenders who steal the property of another and remove· it
from one county to another, and allows prosecution in the county
from where the property was taken, or in any county where the
property was removed. Consolidation of venue statutes into a single
venue statute was done to provide venue for the consolidated theft
offenses. However, CCA rejects the remainder of the State's
arguments. In enacting Art. 13.08, the legislature omitted language
from former art. 13.15, which allowed a person charged with theft
by receiving to be prosecuted in the county where the theft was
committed. U nder a literal interpretation of Art. 13.08, CCA holds
that venue for theft by receiving attaches at the time and place the
offender takes control of the property, and can also attach in any
county where the offender removes the property. Here, although
Appellant could have been prosecuted in Burleson County, where
he resided and had received the camcorders, or in Travis County
where he pawned them, or in any other county through which he
had moved them, the State never proved that Appellant received
the property in Brazos County, or removed the property to Brazos
County.
CCA also rejects th e State's argument that Art. 3 1.18 , the general
venue statute, allows venue to attach in Brazos County, because
the instant offense, theft by receiving, is controlled by a specific
statute, Art. 13.08. Art. 13.18 applies to an offense where venue is
not specifically stated. In that situation, the proper counties are
those in which the offense was committed. Art. 13.18 does not
control, but in a footnote, CCA explains that even if it did, because
the State is not required to prove the venue of the original theft,
even under 13 .18, venue would not attach in Brazos County because
the original theft of the camcorders in Brazos County was not an
essential element of the offense.
AGGREGATED THEFT - VENUE IS PROPER IN ANY
COUNTY WHERE ANY OF THE OFFENSES WERE
COMMITTED:
State v. Noel Gene Weaver, No. 893-97, Appellee's PDR from
Harris County
Offense: Theft $20,000 to $ 100,000; Trial Court d isposition:
Severance granted; COA disposition: Reversed (945//334 Houston [1st Dist.] 1997); CCA disposition: Affirmed, November
18, 1998.
Opinion by: McCormick; Concurring opinion by; Meyers;
Concurring & dissenting opinion by: Price; Dissenting opinion by:
Overstreet, jo ined by Baird
Appellant was indicted in Harris County, in which 32 theft
complaints were aggregated into a single offense under TPC § 3 1.09.
The indictment alleged the thefts, which occurred over about a 1_
year period, were "pursuant to one scheme and continuing course
of conduct." Trial court granted Appellee's motion to sever some
non-Harris County thefts, which reduced the offense from a 3d
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degree felony to a state jail felony. COA reversed, holding that
TPC § 31.09 creates "one offense for purposes of venue." Appellee
complains that COA has legislated by effectively construing§ 3 1.09
to create a special venue statute, in conflict with the general venue
provision ofTCCP art. 13.18. This construction, he says, violates
Art. III, § 45 of the Texas Constitution, which implicitly grants
criminal defendants a right to proper venue, and makes special
venue statutes the legislature's job. He also claims that 31.09 was
not intended to create one offense for purposes of determining
proper venue for prosecution. CCA disagrees. Under 31.09 proper
county for prosecution under the plain language of TCCP art.
13.18 is any county in which the individual thefts or any element
thereof occurred. Applying this plain language, Harris County is
a proper venue for prosecution of all the thefts aggregated into the
single offense alleges in this indictment. CCA holds§ 31.09 creates
one offense for purposes of venue. Legislative history also supports
this holding.
AGGREGATED THEFT- PRIOR PUNISHMENT LAW
PROPER:
Susan Renee Dickens v. State, Nos. 405 & 406-98, Appellant's
PDRs from Dallas Co.
Offense: felony theft; Sentence: 20 yrs + $1000 fine
COA disposition: Affirmed (cite: unpublished)
CCA disposition: Affirmed, November 25, 1998; Opinion by: Keller
Appellant entered an open plea of guilty to 44 thefts committed
during one scheme of continuous conduct, aggregated into the
offense of theft $20,000 to $100,000, and the trial court sentenced
her to 20 yrs. O n appeal she argued the punishment a~sessed
exceeded the permissible statutory range because some of the thefts
were committed after September 1, 1994, and her offense had been
reclassified effective on that date from a 2d to a 3d degree felony.
PDR was granted to determine when the elements of an aggregated
offense occur for purposes of determining the effective date of an
ame nded sentencing statute. Re lying o n CCA precedent,
Appellant contended that because there was only one aggregated
theft, no offense occurred for the purpose of determining
punishment until the offense was completed, and therefore, she
committed no offense until Sept. 1, 1994, when it became a 3d
degree. CCA construes "savings clause" to the Sept.1 amendment
and the aggregation statute, TPC § 31.09 according to its plain
meaning.
The savings clause says that the former law applies when any
element of the offense is committed prior to the effective date of
the new law. TPC § 31.09 provides for aggregation of multiple
theft offenses into a single offense. Under the plain meaning ~f
both statutes, CCA holds the former law's penalties apply to the
offense of aggregated theft if any element of a subsidiary theft
was committed before the effective date of the new law. Here,
some of the subsidiary thefts used to create the aggregated offense
occurred before the effective date of the new law, therefore the
trial court and COA properly applied the former law imposing
second degree punishment.
DEFENSE FOR POSSESSION OF FOREIGN PRESCRIBED
DRUGS:
Dianne B . Wrightv. State, Nos. 1595/1596-97, State's PDRs from
Frio County
Offenses/sen tence: POCS 28 to 200 grams (dieth ylpropion &

diazepam)/2 yrs probation
COA disposition: Reversed, indictments ordered dismissed {Cite:
955//393- San Antonio 1997)
CCA disposition: Reversed, December 9, 1998
Opinion by: Mansfield; Concurring opinion: Price; Baird and
o~t;!Street dissent w/o opinion; Dissenting opinion by: Keller, joined
bf Baird
'
Appellant obtained from a Mexican physician, prescriptions for
Tenuate (diet pills) and Valium, which she had filled at a Mexican
pharmacy in Nuevo Laredo. At the border, U.S. Customs stamped
the prescriptions: "CLEARED U.S. CUSTOMS LAREDO,
TEXAS." After being stopped for speeding in Frio County
Appellant was arrested when she told the local sheriff that she had
bought prescription drugs in Mexico. COA, addressing unassigned
error, held that Appellant had a defense to prosecution, namely,
that the controlled substances she possessed were obtained pursuant
to a valid foreign prescription, and brought into the U.S. in accord
with federal law. State PDR'd, arguing that possession of foreignprescribed controlled substances is always unlawful under Health
& Safety Code § 481.117 (a), and the record fails to establish any
defense to prosecution. After a lengthy analysis, CCA decides there
is an "ultimate user" defense. "Ultimate user" is defined as one
"who has lawfully obtained and possesses a controlled substance
for the person's own use." § 481.002(48). "Lawful possession" is
"possession of a controlled substance that has been obtained in
accordance with state or federal law." § 481.002(24). Under
relevant federal law and regulations·, a person may lawfully possess
a controlled substance if it was obtained from a practitioner directly
or by prescription. A Mexican physic ian would qualify as a
"practitioner" under the statute because he is permitted by "the
jurisdiction in which h e practices" to dispense drugs in the course
of his practice. Bottom line: it is a defense to prosecution under
§ 481.117(a) for POCS if "(1) the substanc!'! was obtained abroad
for personal medical use from, or pursuant to a valid prescription
from, a physician permitted in his jurisdiction to dispense
controlled substances and (2) the substance was brought into
the United States in accordance with 21 C.F.R. § 1301.26."
Applying this defense, however, Appellant did not prove her defense
conclusively, so the case is remanded to the COA for it to address
her remaining points of error.
Price concurs in the legal analysis, but dissents because he believes
Appellant established her defense as a matter of law, and says
dismissal of the indictments was appropriate. Keller also believes
Appellant proved the defense as a matter of law, and would enter
an acquittal.
LACK
OF
ADMONISHMENT
IS
NONCONSTITUTIONAL ERROR:
Juan Antonio Carranza v. State, No. 0931-95, State's PDR from
Dallas County
Offense: involuntary manslaughter; Sentence: lOyrs + $10,000fine
COA disposition: Reversed & remanded {cite: unpublished)
CCA disposition : Affirmed, November 25, 1998
Opinion by: Price; Concurring opinion: Baird; Dissent by Mansfield;
Keller concurs w/o opinion.
Appellant, a citizen of Mexico illegally residing in the U .S.,
entered his plea of guilty after being admonished as to the
punishment range, but was not admonished, either orally or in
writing, as to the deportation consequences of his plea. Relying on

CCA precedent, COA reversed, holding trial court had not
substantially complied with TCCP art. 26.13, and did not conduct
a harm analysis. State argues there was substantial compliance,
that Appellant could not possibly have been harmed by the lack of
an admonishment because he was illegally in this country, and, as
such, already subject to deportation. Appellant relies on recent
CCA precedent, notably Machett, 941 //922 (CCA 1996), which
reasoned there could be no substantial compliance when there is
no compliance. CCA agrees with Appellant, that trial court did
not substantially comply when no admonishment on deportation
was given, but then proceeded to apply a harm analysis pursuant to
TRAP 44.2(b).
CCA first decides that failure to admonish is a non-constitutional
error; therefore it must be determined whether Appellant's
substantial rights were affected. After a lengthy analysis of federal
precedent, CCA rejects State's arguments. CCA holds that Rule
44.2(b) requires that when there has been no substantial
compliance with art. 26. 13, "the defendant is required to show
no more than that he was not aware of the consequences of his
plea and that he was misled or harmed by the admonishment of
the court. To require more would effectively allow the Rules of
Appellate Procedure, which are promulgated by this court, to
'trump' or override the Code of Criminal Procedure, which is passed
by our Legislature." This would v iolate statute prohibiting CCA
from making rules contrary to statutes, as well as "separation of
powers" and "hierarchy of legislation"doctrines. Here the error
was harmful because, despite already being subject to deportation ,
"significant differences exist between an alien who does not possess
valid immigration documents and an alien who has been convicted
of a criminal offense." Under federal law, Appellant's offen se is an
"aggravated felony" and a "crime of violence", and so Appellant
was not eligible for any waiver provisions applying to n on-criminal
deportees. CCA therefore affirms, holding Appellant has effectively
shown he was harmed.
INCORRECT ADMONISHMENT - SUBSTANTIAL
COMPLIANCE
Michael Martinez v. State, No. 1638-97, State's PDR from Nueces
County
Offense/Sentence: burglary of vehicle/ I 0 yrs {probation revocation)
COA disposition: Reversed (Citation: 953//804 - Corpus C hristi
1997)
CCA disposition: Reversed & trial court judgme nt affirmed ,
December 9, 1998
Opinion by: Per Curiam
A p pellant 's deferred probation was revo ked, guilt was
adjudicated, and he was assessed a 10-yr senten ce. C OA reversed,
holding his initial plea was not voluntarily made because he was
incorrectly admonished on the maximum range of punishment,
which was 10 yrs for a 3rd degree felony. Appellant signed a written
admonishment which correctly informed him that the punishment
range was between two and 10 years, but the "rote" form also
indicated that punishment for a 3d degree was "confinement for
life or for any term of not more than 10 years or less than 2 years."
When giv ing oral admonishment, trial court only asked whether
Appellant was aware of the range or punishment, but did not tell
him what it was. COA held that although trial court substantially
complied with TCCP 26. 13, Appellant could not have been fully
aware of the consequences of his plea because h e was erroneously
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CCA disposition: Reversed & remanded, November 18, 1998
Opinion by: Price; O verstreet concurred w/o opinion; Dissenting
opinion by: McCormick
Appellee was indicted for killing two men, Rene Arismendez, Jr,
and Rodney Arismendez, who were shot within seconds of each
other inside their vehicle. Each indictment, which charged
Appellee only as a principal, alleged h e killed the victim "by
shooting him with a gun." Appellee was first tried for Rene's murder.
The trial court's charge instructed the jury to convict only if it
found Appellee guilty as a party. (An thony Vasquez was also charged
with both murders as a principal.) After the jury returned a "not
guilty" verdict, the State reindicted Appellee in the death of
Rodney, charging him only as a party. Appellee filed a motion to
dismiss and a pretrial habeas application based on collateral.
DOUBLE JEOPARDY:
Oscar Homero Ochoa, Jr., v. State , No. 1571-97, State's PDR estoppel, and the trial court granted both. COA reversed, holding
from Bexar County
that collateral estoppel was no basis upon which to dismiss the
Offense: agg sex asslt & indecency; Sentence: 35 & 20 yrs
prosecution for the murder of Rodney. CCA granted review on
COA: Vacated (indecency); Affirmed (agg sex asslt): (Cite: 955/ three issues, but disposes of this PDR on the second, which concerns
389 - San Antonio 1997)
the issue of co llateral estoppel, and whether it applies. (The first
ground is dismissed as improvidently granted, and the second is
CCA disposition: Affirmed, December 16, 1998
Opinion by: Holland; Concurring opinion by: Keller, joined by overruled.)
Mansfield; McCormick concurs w/o opinion; Meyers did not
CCA analyzes the issue using the Supreme Court's rationale in
Ashe v. Swenson, wh ich holds that when a previous judgment of
participate
Appellant was charged with 5 counts of indecency, and 5 counts acquittal is based upon a general verdict, as is usually the case, the
of aggravated sexual assault in the same indictment. Jury convicted reviewing court must "examine the record of a prior proceeding,
him of one count of each - offenses which were alleged to have taking in to account the pleadings, evidence, charge, and other
been committed on the same date, Ju.ne 16, 1994. (No preservation relevant matter[s], and conclude whether a rational jury could have
issues are presented, as counsel made proper and r epeated grounded its verdict upon an issue other than that which the
objections.) COA reversed Appellant's conviction for indecency defendant seeks to foreclose from consideration." COA determined
because the trial court failed to properly instruct the jury that that there were three issues in the charge for the State to prove:
indecency was a lesser included offense of aggravated sexual assault (1) Appellee knew of Vasquez' intent to kill Rene; (2) Appellee
of a child, and this error resulted in Appellant's conviction of two had a legal duty to prevent commission of the offense; and (3)
crimes arising from the same transaction. State's PDR was granted Appellee acted with intent to promote or ass ist commission of the
to determine whether COA correctly held that Appellant's double offense by encouraging, aiding or attempting to aid Vasquez in
jeopardy rights were violated by submission of both aggravated murdering Rene. Because the charge was pled conjunctively rather
sexual assault and indecency, charged in separate counts of the than disjunctively, all that could be concluded from the verd ict
indictment, and arising from the same criminal transaction. CCA from the first trial was that the jury did not believe the State proved
agrees that the trial court erred, but says COA should have focused all three contested fact issues it was required to prove, and the
on sufficiency of evidence to support both offenses, not on how theory upon which the jury based its acquittal could not be
the offenses were charged. The State, under Blockburger, was determined. Based on there-indictment for the murder of Rodney,
entitled to seek conviction for both aggravated sexual assault and at a second trial the jury could convict Appellee as a party if the
indecency with a child, but not if there was only one sexual offense State proved only two of the three previous allegations, namely
committed. The victim, Appellant's 6-yr-old niece, told the outcry that he: (1) acted with requisite intent; and (2) encouraged, aided
witness that on June 16, 1994, Appellant "put his thing in my butt." and attempted to aid Vasquez in commission of the offense, either
She did not say that Appellant had touched her more than once by (a) driving him to and from the murder scene, or (b) failing to
that day. Thus, CCA concludes the evidence indicates that make a reasonable effort to prevent the offense when he had a
Appellant committed only one offense on June 16, 1994- either legal duty to do so. Because th e jury could have acquitted on an
he penetrated the victim, or he contacted her with the intent to issue other than that which Appellee seeks to fo reclose in the second
arouse and gratify his sexual desire. The S tate should have been cause, collateral estoppel does not preclude his prosecution for that
made to elect which offense it would proceed on , or request .offense. However, CCA holds that COA's analysis foc used solely
submission on indecency as a lesser-included. COA correctly on the indictments and jury charge from the first trial, and did
not follow the procedure mandated by Ashe, that is, to look to
reformed the judgment by vacating the indecency conviction.
the entire record and determine whether the jury could rationally
have based its verdict upon an issue other than that which
COLLATERAL ESTOPPEL:
State v. Jaime Sauceda, Jr., Appellee's PDR from Fort Bend County Appellee sought to foreclose. For this reason the cause is remanded
O ffense: Murder (pretrial habeas corpus); Disposition: Relief back to COA for a proper A she analysis.
granted
COA disposition: Reversed (unpublished- Houston [14th] April EXTRANEOUS OFFENSES- REQUEST FOR NOTICE:
MICHAEL DEWAYNE MITCHELL V. STATE, No. 1205-97,
24, 1997)
advised that he could get a life sentence, and consequently he was
harmed. CCA agrees that trial court substantially complied, but
not with CONs holding regarding voluntariness of the plea. Here,
the record shows that the sentence assessed was within the actual
and misstated maximum, so substantial compliance was attained.
Substantial compliance creates aprima facie case of voluntariness,
which the defendant must rebut with evidence that he did not
fully understand the consequences of the plea in order to show
the plea was involuntary. Here, Appellant has failed to do so; the
only support for his claim is the incorrect admonishment form,
and nothing in the record shows he was actually harmed or misled
in deciding to plead guilty.
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State's PDR from Tarrant County
Offense: Murder; Sentence: Life
COA disposition: Reversed & remanded- punishment (948//62
- Fort Worth 1997)
CCA disposition: Reversed, November 18, 1998
Opinion by: Meyers; Concurring opinion by: Baird; Overstreet
di ~nts w/o opinion
A year before trial, Appellant filed a "Motion to Give Notice of
Extraneous Acts Under Art. 3 7.07, Code of Criminal Procedure,"
requesting the trial court to order the State to grant his request and
attached a proposed order. Paragraph III was a specific request for
the State to issue a written confirmation of compliance or noncompliance within 30 days from the date the motion was filestamped. Appellant presented the motion to the trial court on the
day voir dire began, it was granted, and the State provided notice.
Appellant objected that notice was untimely, but this was overruled
as "reasonable under the circumstances" and several extraneous
offenses were admitted at the punishment phase. COA reversed,
holding that Appellant's request was both adequate and timely,
and the State's response, coming after voir dire, was untimely
because reasonable notice must be given in advan ce of trial.
CCA granted rev iew to determine whether a motion requesting
the court to order the State to provide notice of intent to offer
evidence of extraneous offenses is sufficient to trigger the notice
requirements ofTCCP art. 3 7.07, § 3{g). COA had read Appellant's
motion, which contained specific language requesting the State to
issue a written confirmation of compliance or non-compliance as a
request for the State to give notice under 37.07. CCA holds that
when a document seeks trial court action, it cannot also serve as
a request for notice triggering the State's duty under 3 7.07, §
3(g). Stated another way, when a document asks the trial court to
enter an order and also asks th e S tate to provide notice, the
document is insufficient to trigger the duty to provide notice under
3 7.07. The State provided timely notice when ordered to do so by
the trial court pursuant to Appellant's request for the order. CCA
relies on Espinosa, 853/136 (CCA 1993) and Simpson, No. 1277-97
(CCA 09/16/98).
Judge Baird concurs, but writes to point to some language in his
concurring opinion in Espinosa, where he instructed th at the better
practice for defense counsel is to file a document entitled "Request
for Notice of Intent to Offer Extraneous Conduct" and to timely
serve the State. If he does this, he does not need to obtain any
ruling from the judge unless the State fails to act on the request.
VICTIM'S CIVIL COMPLAINT IRRELEVANT TO SHOW
BIAS:
HUMBERTO ALMAZO HOYOS V. STATE, No. 0050-98,
Appellant's PDR from Harris County Offense: Aggravated robbery;
Sentence: not in opinion
COA disposition: Affirmed (unpublished)
CCA disposition: Affirmed, November 18, 1998
Opinion by: Keller; Dissent by: Baird; Overstreet d issents w/o
opinion
Appellant was prosecuted for assaulting a 58-yr-old woman in
her apartment. D uring trial he wanted to cross-examine the
complainant about her intent to pursue a civil action against the
apartment complex for failing to maintain effective security. (She
had hired an attorney, but had n ot yet filed suit.) The trial court
refused to allow it, ruling it irrelevant because the complainant

was not suing Appellant, the person on trial, and Appellant never
articulated wh y this evidence could have shown bias on the part of
the complainant. COA agreed and affirmed. Appellant argues
that the evidence was relevant to show bias, and its exclusion
violated the confrontation clause. CCA disagrees and distinguishes
cases relied on by Appellant. In Blake, 365/1795 (CCA 1965) the
defendant was also a party to the civil suit. In Shelby, 819//544
(CCA 1991) (agg. sex. assault of a child occurring in apartment
complex where defendant employed), the defendant wanted to
introduce evidence that the victim's mother had sued the complex
for damages. In that case, CCA held the evidence was relevant to
show bias not only because of the employment relationship, but
the lack of physical evidence against the defendant- the plaintiff
may h ave needed to establish that a sexual assault had occurred in
order to prevail in the civil suit. In contrast, there was plenty of
evidence in the present case -complainant was beaten and shot
in the thigh. CCA says this type of evidence may sometimes be
relevant, as in Shelby, but here Appellant failed to show relevance
of the anticipated lawsuit. CCA dismisses Appellant's other two
grounds for review as improvidently granted.
VENUE MOTION WAIVED BY FAILURE TO ADVOCATE:
MARCOS GUTIERREZ V. STATE, N o. 1477 -97, 979 S.W.2d
659, State's PDR from Guadalupe County
Offense: Murder; Sentence: Life
COAdisposition: Reversed & remanded (954//86 -San Antonio
1997)
CCA disposition: Reversed, November 18, 1998
Opinion by McCormick; Dissenting opinions by Meyers; Keller,
joined by Mansfield; Overstreet dissents w/o opinion
.
Appellant's counsel filed motions for a continuance and to
change venue on the day of trial after two prior continuances had
been granted, and after two pretrial hearings were held on other
matters. After a brief hearing, the trial court denied the motion
for change of venue, but granted the continuance and reset t he
case for trial. The court also ann ounced that another pretrial
hearing would be set, at which time he would take up the venue
motion. Following this hearing the State filed controverting
affidavits. When the next hearing was held, defense counsel refused
to present evidence on his venue motion because the court had
already denied it twice on the record. CCA quotes extensively
from the record in which the trial judge and defense counsel argue
about the motion, and whether the court denied it, or whether
counsel had abandoned it. The trial court held two more pretrial
hearings, but Appellant made no attempt to re-urge his motion for
a change of venue.
COA reversed, holding the motion should have been granted as
a matter of law because Appellant's properly verified applica tion
was not controverted, he did not waive the requirement of a
controverting affidavit, and no eviden tiary hearing justifying denial
of the motion was conducted. The SPA's PDR was granted to
determine whether Appellant waived his motion, and also to
reconsider Revia, 649//625 (CCA 1983 ). In Revia CCA held, based
on a prior decision, Enriquez, 429//141 (CCA 1968), that the time
limitations ofTCCP Art. 28.01, § 2, do not apply to motions for
ch ange of venue because these issues involve questions of
constitutional dimension.
In Revia, CCA held the trial"court erroneously overruled a motion
for change of venue without a hearing and without the motion
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being controverted by the State, and this constituted reversible
error. However, CCA finds this cause more akin to Foster, 779//
845 (CCA 1989), in which the defendant objected repeatedly to
the trial court's refusal to rule on his venue motion until after voir
dire was concluded. There, defense counsel refused to go forward
believing venue was moot at that point, the trial court denied the
motion, and the cause was affirmed on grounds that a hearing on
the motion was waived. Here, counsel's mistaken belief that his
motion was denied resulted in waiver of a hearing and opportwlity
to present evidence. CCA holds that Appellant waived the motion
when he ceased to advocate or advance his position that he wanted
a hearing to establish his right to a change of venue as a matter
of law. Trial court acted properly in holding its ruling in abeyance,
because that was legal equivalent of a situation where the judge
either chose to withdraw a decision, or decided not to render a
decision at all. No "final" decis ion was ever entered regarding a
denial of the motion.
SEX CASES - "ON OR ABOUT" DATE IS SUFFICIENT
NOTICE:
Arnoldo Roberto Garcia v. State, Nos. 1176/1 177/1178-95,
Appellant's PDRs from Cameron County
Offense: Indecency w/a child (3 counts); Sentence: 10 yrs (3
concurrent terms)
COA disposition: Affirmed (907//635- Corpus Christi 1995)
CCA disposition: Affirmed, Decem9er 2, 1998
Opinion by Mansfield; Concurring opinions by: Meyers; Keller,
joined by Womack; Dissenting opinion by: Baird; Overstreet
dissented w/o opinion
Appellant was charged in three separate indictments with
committing the offense of indecency by touching the genitals of a
female child on or about three separate dates: October 5, 1987,
August 15, 1989, and May 15, 1990. Appellant sought to quash
the indictments, arguing the on or about dates gave him insufficient
notice in violation of the Sixth Amendment, as well as Article I, §
10 of the Texas constitution. His motion further asked the trial
court to dismiss the indictments and order the State to replead
with a date certain, or plead the offenses occurred within more
specific time intervals. The trial court denied relief, and the COA
affirmed, holding that the on or about dates were sufficient to
put Appellant on notice to prepare or prove that the offenses
happened at any time within the statute of limitations. CCA
agrees, and affirms.
STATE'S APPEAL- NO JURISDICTION:
Joel Ray Baize v. State, No. 926-97, State's PDR from Lubbock
County (State's Appeal)
Offense/Sentence: negligent homicide/60 days + $500 fine
(probation)
COA disposition: Dismissed for lack of jurisdiction (Cite: 947//
307 -Amarillo 1997)
CCA disposition: Affirmed, December 9, 1998
Opinion by: Per Curiam;
Dissent by: McCormick, Mansfield & Womack; Keller dissents
w/o opinion
The State appealed the sentence under TCCP 44.01 (b), claiming
it was illegal because trial court, over the State's objection, allowed
Appellee to untimely change h is election for jury to assess
punishment. COA dismissed the State's appea l for lack of

jurisdiction, holding an illegal sentence means a sentence the trial
court h ad no jurisdiction to levy or one which violates a
fundamental constitutional right. CCA points to its decision in
Ross, 953//748 (CCA 1997), which defined a sentence as "that
part of the judgment, or order revoking a suspension of the
imposition of a sentence, that orders that the punishment be carried
into execution in the manner prescribed by law." TCCP 42.02.
State argues that "illegal" in 44.01(b) means "not according to or
authorized by law" and from this premise, reasons that because trial
court's assessment of punishment was not according to or authorized
by art. 30.07, § 2(b), an illegal sentence resulted.
CCA rejects this because 44.01(b) requires State to appeal a
sentence not when it is illegal, but on the ground that it is illegal,
citing Ross. Consistent with Ross, CCA holds that meaning of
"sentence" in 44.01(b) is not the same as the act of assessing
punishment. Here, even if trial court's act of assessing punishment
was not authorized, there was no showing that punishment itself or
the order carrying out punishment was illegal. The State is not
appealing the sentence, but the procedure leading to assessment
of punishment, thus COA had no jurisdiction. In a footnote,
CCA instructs State that its remedy is to seek mandamus or
prohibition.
VICTIM'S SPECIFIC ACT EVIDENCE RELEVANT TO
SHOW HE WAS AGGRESSOR:
Christopher Michael Tate v. State, No. 185-98, Appellant's PDR
from Bell County
Offense/Sentence: murder/60 yrs;
COA disposition: Affirmed (Cite: 956//845- Austin 1997)
CCA disposition: Reversed & remanded, December 9, 1998
Opinion by: Mansfield; Concurring opinions by: Meyers and Keller;
McCormick concurs w/o opinion.
Appellant was convicted of stabbing to death his girlfriend's
father during an altercation. Appellant testified that he acted in
self-defense, and wanted to introduce additional evidence through
his aunt who said the victim had told her about a month before his
death that he "was going to have to kill the little son of a bitch
[Appellant] some day." The trial court excluded the evidence
because the "threat" was never communicated to Appellant. COA
held the uncommunicated threat was excludable under TRE 405 (a)
because it was a specific act of conduct, and inadmissible. CCA
disagrees based on established body of law that COA held was
overruled by rules of evidence. Under Dempsey, 266//875 (CCA
1954), and its progeny CCA held that reputation or specific act
evidence is admissible to show a victim's character and
demonstrate that either the defendant had a reasonable fear of
the victim, or the victim was, in fact, the aggressor. Analogizing
to federal cases and rules, CCA holds the Dempsey rule is consistent
with the evidentiary rules: ".. . Rule 404(b) helps carry out the
twin aims of the Dempsey rule - to show either the defendant's
reasonable apprehension or, as in this case, that the victim was the
aggressor." Here, Appellant's intent in offering the aunt's testimony
was not to prove the victim's character, but to prove his intent or
motive to cause him harm. The evidence had relevance apart from
character conformity, and a reasonable jury could have believed it
helped sh ed light on victim's state of mind when he came to
Appellant's house on the night in question. As long as otherwise
admissible, the trial court should have allowed it. CCA holds it
was probative of a fact of consequence, namely animosity which

existed within the victim's family causing him to want to "kill the
little son of a bitch", was pro bative of his state of mind, and possibly
indicative of a motive or demonstration of intent behind the
confrontation that evening.
Evidence was probative of whether victim was, in fact the
aggressor, and admissible for other purposes besides character
confi>rmity. The trial court abused its discretion, and so CCA
reverses judgment and remands to COA for harm analysis.
COA HAS NO JURISDICTION TO SUSPEND TIME
LIMITS FOR NOTICE OF APPEAL:
Wallace Chappell Slaton v. State, No. 475-98, Ap
pellant's PDR from Bell County
Offense/Sentence: murder/ 15 yrs
CO A disposition: appeal dismissed (unpub- Austin 02/26/98)
CCA disposition: Affirmed, December 9, 1998; Per curiam opinion
COA dismissed the appeal because Appellant's N otice of Appeal
was not timely filed, and appellate court's jurisdiction was never
invoked. Appellant argues that amended TRAP 2 now gives CON.s
authority to suspend the time limit for filing notice of appeal, and
new version of Rule 2 overruled CC N.s opinion in O livo, 918//5 19
(CCA 1996) wh ich precluded such suspension . CCA rejects this
assertion , holding that no substantive changes were made to Rule
2, and besides, the new language in the rule demonstrates that it
was intended to be consistent with O livo. Moreover, O livo was not
based on language in Rule 2, but on case law holding that a timely
filed notice of appeal was essential to vest jurisdiction, and without
jurisdiction over the case, a court could not use one procedural
rule to suspend another. Bottom line: Olivo is still valid, and a
notice of appeal complying with TRAP 26 is essential to vest
COA with jurisdiction. If appeal is not timely perfected, COA
has no jurisdiction, and has no option but to dismiss the appeal.
" DEFENSE" OF LIMITATIONS WAIVED IF NOT RAISED
PRIOR TO TRIAL:
Randall]. Floyd v. State, Nos. 397/398-96, State's PDRs fro m
Dallas County
Offenses: violations of Texas Securities Act; Sentence: 10 yrs
probation + $300 fine
COA disposition: Reversed & acquittals ordered (C ite: 914//656
- Texarkana)
CCA disposition : Reversed & remanded, December 16, 1998
O pin ion by: McCormick; Concurring opinion by: Meyers, join ed
by Price
Dissenting opinion by: Baird, joined by O verstreet
Appellant pled guilty and received deferred adjudication . He
argued in an Amended Motion fo r N ew Trial that the evidence
was insufficient to support the trial court's finding of guilt because
prosecution was barred by the statute of limitations due to the State's
failure to prove the offenses were committed within the 5-yr
statutory period. COA, relying on Lemell, 915//486 (CCA 1995 ),
held that limitations had run, reversed, and ordered an acquittal.
COA notes that Lemell has been overruled by Proctor, 967//840
(CCA 1998), wh ich held that limitations is a defense which must
be asserted before guilt/innocence or it is waived. Appellant failed
to raise the defense either before trial or prior to presentation of
evidence on the pleas. Therefore, he has forfeited the defense.
CON.s judgments are reversed and cases are remanded so COA
can address Appellant's remaining points of error.

APPELLATE ORBIT - OBJECTIONS TO IMPROPER
IMPEACHMENT PRESERVED:
Alonzo Dixon v. State , No. 021/22-98, Appellant's PDRs from
Tarrant County
Offenses: Incest, indecency & agg. sex. asslt; Sentences: 25 yrs (2)
& 45 yrs
CO A disposition: Affirmed (C ite: 955//898 - Fort Worth 1997)
CCA disposition: Reversed, December 16, 1998
O pinion by: Baird; Dissenting O pinion by: Womack, joined by
McCormick & Keller
Appellant's convictions were originally affirmed in 1996. (Dixon
I, 923//161 - Fort Worth 1996). CCA vacated the judgment and
remanded to COA. (Dixon II, 928//564 - CC A 1996). On
remand, COA again affirmed. (Dixon III) . PDR was again granted
to decide whether COA erred in holding that a defense witness
could be properly impeached by evidence of a pending felony, and
whether the error was preserved. Appellant called as a witness
Elmer Pelfrey, who had two felony indictments pending in the same
court. Pelfrey's attorney requested that no questions be asked
regarding the cases, but trial court refused the request based on
"bias and motive." During trial Appellant's counsel objected to the
State's questions to Pelfrey regarding his two felonies, and trial court
overruled the objection "for the reasons stated previously."
Although CCA had in Dixon II held that error was properly
preserved because trial court had overruled Appellant's request,
COA on remand held it was not. CCA once again holds error
was preserved, as it was based on two distinct rules of evidence:
TRE 608(b) (precludes impeachment by specific instances of
conduct, except conviction of crime, as per TRE 609); and TRE
609, which was implicated because Pelfrey's cases were only
pending - he had not been convicted. CCA rejects State's
argument that TRE 612 (impeachment on bias and motive) trumps
Rule 609, and says that State's questions were geared only toward
bringing out Pelfrey's pending cases - he was never asked about
his bias or motive for testifying. CCA once again reverses judgment
and remands case to COA for a harm analysis.
APPEAL BOND CON DITIONS MUST BE RELEVANT:
Joseph Patrick Dallas, jr., v. State, No. 899-97, State's PDR from
Harris County
Offense: cruelty to animals; Sentence: 1 yr confinement
COA disposition: Bond condition set aside (945//328 - Houston
[1st]1997)
CCA disposition: Vacated & remanded for redetermination of bail,
December 16, 1998
O pinion by: McCormick; Concurring opinion by: Price, joined by
Meyers; Concurring opinion by: Womack; Concurring & dissenting
opinion by: Mansfield
The trial court required as a condition of his appeal bond that
Appellant refrain from engaging in the business of training and
kenneling dogs. This is an accelerated appeal under TCCP 44 .04(g).
COA held trial court erred by attaching said condition because it
was not specifically provided for by statute, and the State PDR'.d,
arguing trial court had inherent autho rity to impose whatever
conditio ns it deemed fitting. CCA holds that COA used an
incorrect standard of statutory construction in construing TCCP
arts. 44.04(a) (providing fo r bail in misdemeanor appeals) &
44.04(c) (bail in felony cases), and holds, consistent with prior
case law, that a trial court has inherent power in misdemeanor
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appeals to impose conditions of bail which directly or indirectly
relate to the purpose of assuring the defendant's continued
appearance. Here, the condition of prohibiting Appellant from
engaging in his business was not relevant to securing his appearance
for trial, and thus the trial court 'abused its discretion in imposing
it. However, CCA remands to the trial court for redetermination
of bail because imposition of this bail condition may have affected
the trial court's decision on other bail matters.
CAPITAL MURDER CASE:
Michael Durwood Griffith, No. 72,321 from Harris County
Disposition: Affirmed, December 16, 1998; Opinion by:
McCormick; Concurring opinions by Meyers & Mansfield;
Concurring opinion by Keller, joined by Holland & Womack;
Concurring and Dissenting opinion by Baird, joined by Overstreet
& Price
Appellant raises 12 points of error, including sufficiency of the
mitigation evidence, illegal arrest and seizure, but the most
significant is the issue relating to appointment of an expert.
Appellant had requested and was given, two mental health experts,
a psychiatrist and a psychologist, and $6,000 in funds. Counsel
requested an additional expert, Dr. Theodore Blau, who he wanted
after discovering that the State planned to call for the punishment
phase Dr. Allan Brantley, an FBI special agent and expert on
"profiling." Blau would testify to show why "profiling" was not
"scientifically validated" and therefor~. should be inadmissible. The
trial court refused his request prior to trial after holding a hearing
per TRE 702-705, where Brantley said his testimony would relate
to future dangerousness, but did not plan to use the "profiling"
technique. The trial court refused the request, and CCA agrees
because Brantley did not testify about profiling. CCA does not
reach the question of whether "profiling" is a valid scientific
technique under the rules. CCA also rejected Appellant's
arguments that Brantley's testimony was not relevant because it
was cumulative of the evidence the State had elicited from crossexamination of the other defense experts.
Another issue was whether victim impact evidence should have
been allowed during punishment. CCA says it was permissible,
but Meyers disagrees because at the time of trial, such evidence
"was, at the very most, questionable." It wasn't until Mosely, No.
72,28 1, July 1, 1998, that a majority of CCA held that such evidence
was OK. Meyers would hold it was error to admit the evidence in
the instant case, but would also hold it was harmless.
Baird concurs that no error was committed during guilt/
innocence, but dissents because he believes the trial court should
have allowed Appellant to retain Dr. Blau to rebut Brantley, who
was hired as a forensic, not as a psychological expert.

Courts of Appeals
DWIANDALR
Hernandez v. State, No. 03-97-00526-CR; OWl; Reversed &
Remanded, 12/17/98
Appellant was driving on a 5-lane road at 1:30 a.m., and was
stopped after cop saw him swerve from the far right lane into the
next lane. Testimony of cop at suppression hearing is set forth in
some detail. Cop testified that: Appellant "swerved" about 18
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inches over the line; was stopped "just three or four seconds"
afterwards, and; "failure to maintain a single-marked lane" was the
sole reason for the stop. Appellant was alone on the road (except
for the cop, who was following him), so he was not endangering
any other vehicles. On cross by prosecutor, cop characterized the
"swerve" as a slow drift, and that considering the time of day, he
was concerned about the driver's well-being. (Cop never said he
thought Appellant might have been OWl, and in a footnote, COA
notes that State does not argue the applicability of the "community
caretaking" exception.) Appellant did not use his tum signal, and
did not go completely into the other lane. COA rejects State's
arguments that : Appellant's "drift" across the lane marker gave
rise to a reasonable suspicion that he was driving while
intoxicated, and; Appellant had violated the relevant statute,
TEX.REv.Crv.STATS., art. 6701d § 60(a) (now TRANSP.CODE
§ 545.060(a)), which requires a driver to operate his vehicle
"within a single marked lane." A violation occurs when he "moves
from that lane without first ascertaining that such movement can
be made with safety." The State did not show that Appellant moved
out of his lane when it was unsafe to do so, and therefore, State
failed to carry its burden of demonstrating reasonableness of the
stop on the basis of a suspicion that Appellant had violated the
statute. Conviction is reversed and case is remanded to trial court.
[Note: Good example of trial attorney getting everything into the
record he needed to prevail on appeal by eliciting cop's reasons for
the stop in great detail to show its unreasonablness.]
O'Keefe v. State, No. 01-97-00438-CR; OWl; 180 days {1-yr
probation); Affirmed, 11/5/98
Appellant refused the intoxilyzer. Transp. Code § 724.015
requires the arresting officer to warn the person orally and in writing,
which includes the consequences of refusing to submit a specimen.
Here, after Appellant was first warned orally without a written
warning, he refused to submit a breath specimen. He was then
given the written warning form (DIC 24 ), again orally warned,
and again refused. Appellant argues he should have been warned
a third time after being given the written warning, but COA
rejects this, holding that statute does not require a third
opportunity to refuse. Appellant had already refused twice, once
after the oral warning, and once during the reading of the written
warning. Appellant argues that he should have had an opportunity
to change his mind, but he does not contend that he that he changed
his mind, or that he asked for the breath test, or that he was denied
the breath test.
State v. Ayala, No. 08-97-00597 -CR; State's Appeal; Reversed &
remanded; 11/5/98
At ALR hearing, the administrative law judge found that the
initial stop of Appellant's car was without reasonable suspicion,
and refused to suspend his license. The trial court suppressed the
evidence, holding that the State was collaterally estopped from
relitigating the lawfulness of the initial detention, relying on Aguilar,
947//257 (CCA 1997). However, COA reverses based on Brabson,
966//493 CCA 1998), which was handed down shortly after the
State filed its brief, and held that the DA's office and DPS are not
the same party for purposes of administrative collateral estoppel,
and therefore, the State was not barred from litigating the
suppression issue in the criminal prosecution.
[Note: Only 4 judges are on record as adhering to the position

that DPS and a criminal DA's office are not the same entity (namely
the State of Texas) for purposes of collateral estoppel. In overruling
the motion for rehearing in Brabson, Judge Price, in a concurring
opinion, retreated from that holding - McCormick, Keller,
Womack & Holland now support the notion that "the State is not
the State.") Of course, CCA now has two new judges whose
posit ions on this question are unknown.]
Loy v. State, No. 01-97-01062-CR; OWl; Reversed, 12/9/98
COA holds the audio portion of Appellant's videotape after
arrest should have been suppressed because he clearly invoked
his right to counsel three times, and cop refused. COA also
determines the error, which was of constitutional dimension, was
harmful under an application of TRAP 44.2(a). (COA appears to
apply a Harris analysis, stating the State was the source of the error,
it was emphasized during the trial, and affirming may cause the
State to repeat the error.) COA rejects State's arguments that error
was harmless because evidence was "overwhelming". Appellant
did not appear drunk on the video, and no blood or urine tests
were performed. ~

Duesnax Notice
Please note the following:
$36 of your annual dues ($19 if a Student
Member) is for a one-year subscription to the
Voice for the Defense, and $39 of regular
dues is for TCDLA legislative programs.
Dues to TCDLA are not deductible as a
charitable contribution but may be deducted
as an ordinary and necessary business
expense. Because of TCDLA's legislative
program, $39 of sustaining and regular
membership dues is not deductible as a
business expense.

Each line of our classified ads is approximately 38 characters; a character includes any letter, number,
mark or space. The cost for VOICE
classlfieds is $40 for the first 6 lines,
pius $5 for each additional typeset line.

VOICE

fof the Defens&

Copy must be submitted precisely as you
want it to run, and received by the 5th of
the month to run in that issue.

Classified Ad orders

Name
advertiser - - - - - - - - - - - - - - - - - - - - - __
Contactof_____________________________________________
Address ________________________________________________
Zip ______
City - - ------------------ State ___________
Telephone ------------~---- Fax ________________

Complete this form and fax or mail your
classified ad copy with payment (credit
card payment preferred with fax orders).
Any questions? Call TCDLA at 512·478·
2514 and ask for Rose Valenzuela.

Please insert this classified ad _________ time(s}, starting with the _________ issue.
Total $ -----------------Check enclosed
Please charge my
Visa
Am Ex
Mastercard
VOICE for the Defense, Classified ads
Account n u m b e r - - - - - - - - - - - - - - - - Exp. date_________
600 West 13th Street
· d ·
t
Austin, TX 78701 ·1705
Authonze
Signa ure - - - - - - - - - - - - - - - - - - - Ph: 512-478·2514 or FAX: 512-469·9107

January/February 9 9

V 0 ICE

37

j;,j

TCDLA Publications

Price

TCDLA State Forms Diskette
TCDI.A members
0
IBM - WordPerfect 5. 1, 3.5"
non - members
0
IBM - Word 97, 3.5'
O
Mac· - WordPerfect 2.0, 3.5"
0
'Search Easy' Diskettes of Rusty Duncan, june 1998
'Search Easy' Diskettes of Evidence in Criminal Cases, July 1998

$25
$50
$27.50
$27.50

0

TCDLA Rusty Duncan Advanced Criminal Law Short Course, June 1998

0

TCDLA Cross-Examination Manual, March I 996

$25

0

TCDLA Winning Criminal Trials, 1998

$75

0
0

TCDLA Defending Child Abuse Cases Seminar Materials, March 1997

0

$125
Sale

$150

TCDLA The Changing Picture of Habeas Corpus Law and Procedures, 1997 $40
TCDLA Defending Child Abuse Forms
Mac - WordPerfect 2.0, 3.5'

0

Voice for the Defense

$25
$75
$75
$40

TCDI.A members
non - members

I yr. non-member subscription
I yr. state prisoner rate

CDLP Publications
0

CDLP 1998 Capital Murder Manual (by Steven Losch)

$50 Sale

0

CDLP Capital Murder Course Materials (supply limited)

$20

0

CDLP, Oct. '97 Forensics and Habeas Skills Course

$75

CDLP Skills Course Books

0
0

College April '97
Station
Longview, May '97

$25

0

Waco, July '97

$25

0

Ft. Worth, Sept.. '97

$50

$25

0

Houston, Aug. '97

$25

0

San Antonio, Oct. '97

$50

Please add an additional $7.50 ($ 12.00 for the Rusty Duncan Course Book) per notebook to defray shipping costs.
$3.00 to mail disks. All materials will be mailed first class unless otherwise specified; overnight charges extra.

0

Name

American Express

Address

0 Visa

0

Master Card
'

Sub Total
City, State, Zip

Shipping

Phone

Sales Tax (add 8.25%)

Card#
Name on Card
Authorized Signature

Exp. Date

Total
TCDLA & CDLP
600 West 13th St
Austin, TX 78701

512/478-2514
fax 512/469-9107

The Criminal Defense Lawyers Project
Presents

The 23rd Annual
Criminal Trial Advocacy Institute
April 5-9, 1999
Huntsville, TX
The Institute is conducted at the
Texas Criminal Justice Center
at Sam Houston State University in Huntsville.
This is a week long intensive trial skills course for criminal defense lawyers
who do not have extensive trial experience. The course involves practice
exercises, faculty demonstrations, and personal critique and supervision of
students by faculty.
Students are selected on a competitive application basis, chosen by members
of the Executive Committee of CDLP.
Course Directors, Tim Evans of Fort Worth and Lydia Clay-Jackson of
Conroe, invite faculty from among Texas' top defense attorneys to teach and
demonstrate at the Institute.

REGISTRATION INFORMATION:
All applications must be received by 5:00 p.m. on March 1st. Classes are kept small to be
effective, so only 50 students will be chosen. Applications will exceed enrollment so you are
encouraged to apply now. The cost is just $475 for members and $550 for non members;
includes tuition and room for the week.

SCHOLARSHIP INFORMATION:
There are a limited number of scholarships available to those deserving attorneys actively
engaged in the defense of criminal cases who demonstrate the financial need. The application
must be received by 5:00 p.m. on March 1st.

Contact Stephanie Doherty for more information at

5121478-2514.

Member: Cut application and give to a non-member colleague.

r--------------------------------------------,
Texas Criminal Defense Lawyers Association
Membership Application
(Please print or type)

0 New Member Application
Mr.__ Ms.

Some of the best legal minds

0 Renewal Application

State whe!her new certificate is desired. 0 Yes

0 No

Mrs.

in this state already belong to the Texas
Criminal Defense Lawyers Association. We
believe we have now the best Criminal Defense
Bar in the United States. We maintain that level
of excellence by continuously seeking out new
minds, new energies. Therefore we want YOU ...
if your legal and personal philosophies are compatible with our purposes and objectives:

Name______________________________________
Law Firm______________________________
Mai ling Address______________________
City _____ _ __ ___ State_______ Zip_ __
Telephone ( _ )_ _______________________
Fax No.(_ _ )_ _ _ _ _ _ _ _ _ _ _ _ __
1

E-Mail address ----------------------- - -County_____ _________ _______________

• To provide an appropriate state organi zati on
represe nting those lawyers who are actively
engaged in the defense of criminal cases.
• To protect and insure by rule of law those individual ri ghts g uara nteed by the Texas and
Federal Constitutions in criminal cases.
• To resist proposed legislati on or rules which
would curtail such rights and to promote sound
alternatives.
• To promote educational activities to improve
the skills and knowledge of lawyers engaged in
the defense of criminal cases.
• To improve the judicial system and to urge the
selection and appointment to the bench of well qualified and experienced lawyers.
• To improve the correctional system and to seek
mo re effecti ve rehabilitation opportunities fo r
those convicted of crimes.
• To p romo te co ns tant improveme nt in the
administration of criminal justice.

Bar Card Number___ _____ ___ __________ ____
Bar Card Date: Month_______ Year___________
Date of Birth:____ _ __ _ __ _ _ _ _ _ __
Are you currently a member ofNACDL? 0 Yes 0 No

Please check correct category:
Regular member licensed to practice:
2 years or less, or new member of TCDLA - $ 75
more than 2 years - $ 150
0 Student - $20
Voluntary sustaining - $300
0 Sustaining - $200
Affiliate -$50
0 Public Defender - $50
Members in the fi1m of a sustaini ng or charter member - $50
.
Certifi ed Crinlinal Law Specialist
0 Yes
0 No
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Have you ever been disbarred or disci plined by any bar
association, or are you the subject of disciplinary action
0 Yes
0 No
now pending?
Date

Signature of Applicant

I hereby apply for membership in the Texas Criminal Defense
as my annual memLawyers Association and enclose $
bership dues for the year _ _ . Of the dues amount, $36 ($19 if
a Student Member) is for an annual subscription to the Voice for
the Defense and, $39 of reguJar dues is for TCDLA lobbying.

Advantages for TCDLA Members

Endorsement
1

I, a current member of TCDLA, believe this applicant to
be a person of professional competency, integrity, and
good moral character. The applicant is actively engaged in
the defense of criminal cases.
Date

Signature of Member

Print or type Member's Name
Mail to: Texas Criminal Defense Lawyers Association
Attn: Membership Department
600 West 13th Street
Austin, Texas 78701
(512) 478-25 14 FAX: (5 12) 469-9 107
Amount End osed $____=--c:-::---- ------::------=::0 Visa
0 Mastercard
0 Discover
Card Number:_ _________________________
Expiration Date: _ _______________ _ _ _______
Name on Card :_____ ______ ______________
Authorized Signature:

0 Amex
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• The Voice for the Defense magazine.
• The "Significant Decisions Report" of important cases dec ided by the Texas Co urt of
Criminal Appeals and Federal Courts.
• TCDLA Membership Directory- referrals to
and from criminal defense lawyers in over 100
Texas cities.
• Outstanding educational programs-featuring
recog ni zed experts o n practical aspects of
defense cases.
• Ava ilability of Lawyers Assistance Committee,
a ready source of information and assistance to
members, and the Amicus Curiae Committee.
• Organizational voice through whi ch criminal
defense lawyers can formulate and express
th eir positio n o n legislat ion, court reform,
importa nt defense cases throu g h Ami cus
Cwiae activity.
• Discounts for publications of interest to criminal defense lawyers.

