Criminal
Lawyers Project
Hits the

South Padre Island
July 1
Sheraton F~estaH
Speakers and
Benn~eRav, DWI Jury Select~onTechniques

SCHOLARSHIP INFORMATION
Scholarship applications due June 28'" The Criminal Defense Lawyers Project is authorized by the terms ot its grant to
offer 10 scholarships to deserving lawyers who are willing to represent indigents if appointed. No attorney who is on
federal, state or other public payroll may receive a soholarship, except two scholarships may be awarded to Public Defenders who do not have access to other CLE funds. If you wish to apply for a scholarship, submit a letter of recommendation by a member of theTexas or Federal judiciary along with your course registration form to CDLP.
Scholarships cover tuition, travel costs and lodging, but not meals, at the State rates.
APPLICATIONS ARE DUE JUNE 28".
HOTEL RESERVATION INFORMATION:
The Sheraton is located directly on the beach, rooms will go fast! Call 8001222-4010 to make a reservation
The hotel will sell out! Call Today! Mention the "Criminal Defense Lawyers" block.

There is no jet service di
SurfTran shuttle service. (

TRANSPORTATION:
y into either Brownsville or Harlingen and rent a car or take the
e 24 hours in advance by calling 8001962-8497). South Padre
miles from Brownsville and 45 miles from Harlingen.
el is complimentary.

AIRLINE INFORMATION:
Southwest Airlines offers a 10% discount on most of its fares to and from Harlingen (it does not fly into Brownsville.) Call
the Southwest Airlines Group and Meeting Desk at 8001433-5368, M-F 8 a.m. - 5 p.m., Sat. 9:30 a.m. - 3:30 p.m. and
refer to ID Code: T9109.
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TEXAS CRIMINAL DEFENSE LAWYERS ASSOCIATION
MENTOR PROGRAM DISCLAIMER & RELEASE

,as a participant in a group sponsored by the Texas Criminal Defense Lawyers Association of Texas,
That I,
understand that any mentor information and/or advice received in the course of my mentorship is to guide me in my criminal law
practice as an educational resource and to discuss issues confronted in the practice of criminal law, including but not limited to attorney/
client communications, plea negotiations, trial tactics and techniques, professionalism and legal ethics. I understand that these are
general discussions and I can in no way rely upon the advice and/or statements of my mentor or other participants in the 'mentor
program. I understand that although the mentor. is engaged in the practice of criminal law, that the mentor is not rendering legal or
nrofessinnal
to me or to anv of mv clients through me
r
~
~ ~~~~~~-~
~advice
~

~~

~~

THE INFORMATION'IR F ~ E I V EIN THE COURSE OF MY MENTORSHIP WILL NOT BE RELIED UPON BY
ME AS A SUBSTITUTE FOR MY OWN IUDGMENT OR LEGAL OPINIONS. AND 1 UNDERSTAND THAT THE
OPINIONS OR STATEMENTS OF THE MENTOR ARE NOT A SUBSTITUTE FOR MY OWN OPINION OR INDEPENDENT RESEARCH.
I also understand that neither the Texas Criminal Defense Lawyers Association nor any mentor or participant warrants that
any information that they share, divulge or give to me is suitable for any area of my practice other than to aid me in improving my
criminal law practice skills.
1 understand that neither The Texas Criminal Defense Lawyers Association nor the mentor or any participant in the mentor
program warrants or tepresents that any information or ad;ice they may give me can be relied upon by me in my criminal law practice
but serves as an aid or @de in assisting me in developing criminal law practice skills.

,

Date

Participant's Name
Participants please make copy for your file and mail or fax executed form to:
TCDLA, 600 West 13 Street, Austin, Texas 78701 (fax no. 512-469-9107)
Also, provide a copy to your mentor.

For Office Use Only:

Mentor Ass~gned

Address

Ph. No.
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c-President's Message

Supreme Court: 0;
Three Stooges: 1

S

upreme Court Justice Stephen Breyer
is worried. In a Law Day speech given
to the Tulsa Oklahoma Bar Association
Justice Breyer spoke of his concern that our
democratic system of govemment may well
be on the verge of collapse. The cause, he
opines, seems to be the public's distrust of
govemment and their lack of interest in our
governmental processes and institutions.He
cites, as an example, the results of a
recent survey which showed that more
young Americans can name the Three
Stooges than any of the Supreme Court
Judges. For some reason, I find none of this
surprising.
Justice Breyer believes that it is up to all
of us to lead, by example, and attempt to
restore faith in eovernment. He sueeests
that, as lawyers, we can each play a role in
helping to reassure the public that they can
and should trust government. I, petsonally,
want to play no part in any such deception.
Perhaps Justice Breyer should look at what
government has done to itself over the
last decade to see why the public feels so
estranged.
Even before Newt Gingrich's Cmtract on
America, the government had distanced
itself from the people that it was supposed
to serve. Perhaps Justice Breyer should look
at the sentencing guidelines (which he
helped create), mandatory minimums, IRS
abuse of taxpayers, grand jury abuse, special
prosecutors with unlimited budgets, the
federalization of state crimes, the execution
of the mentally retarded, forfeiture abuse,
temperamental judges, appellate courts
(including the Supreme Court) that strip
away the rights of the citizens, racial pmfil'ig,
and police officers that shoot unarmed citizens
too many times.
The bar associationshave not caused the
citizens of this country to lose faith in
government, but rather government has
managed to accomplish this on its own.
And, the bar associations can not fix this
problem, only those in government can. Is
it any surprise that more people can name
the Three Stooges than three Supreme

-

'.,
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Kent Alan Schaffer
Court iudges! After all, the Stooges were a
source ofpleasure and happmes to Amenca,
while the current Supreme Court has done
little to enhance the quality of life for
any of us. 1'11 take Larry, Moe, and Curly
any day.

A Lot of Goodbyes

.

The State of our association is . . good.
Like many things in life, we find that just as
we get things working the way that they
should be, something happens. And with
that, I announce the departure of Suaanne
Donovan, our Executive Director.
It was not that long ago that we found
ourselves having to restructure and reshape
our administratjve staff. Although it was
quite unpleasant to have to do so, it was
necessary and we set about the task of
hiring a new executive director along with
a staff necessary to run the administrative
office. We had many qualified candidates
to choose from, and we believe we hired the
best, but after almost two years, Suzanne
must now leave us for her own personal
reasons.
In many organizations and associations,
it is not uncommon for employees to make
an impact as they exit. Our association is

no different. However, this time it is a
positive impact that is left on TCDLA.
Suzanne, during her short time here, has
given 110%of her time, talent, and expertise
t o improve TCDLA. As a result, we are
healthier now than we have ever been. We
have a professional and efficient staff, and
our programs and publications continue to
improve. Over the lasr year, she has been
everywhere; she has worked tirelessly to
advance our legislative agenda, implemented
an information database to better track our
membership and financial concerns; and
increased t h e marketing of our CLE
programs to insure that each program is a
success. While we hope that we will have
the luck and wisdom to find the type of
executive director we need, it is with much
regret that we say goodbye to Suzanne and
thank her for her service to the members of
TCDLA.
As if it is not bad enough that we have
to say goodbye to Suzanne, we are also
losing Bill Allison, who has served as the
editor of the Voice fm the Defense. We were
fortunate to have Bill serve as our volunteer
editor for five years. Bill not only regulated
the content of our magazine, but also
authored his monthly column which was
typically informative, often amusing, and
always insightful. Bill has devoted countless
hours toward making the Voice a first rate
publication, and TCDLA owes him many
thanks for his constant effort.
This is the last message that I will write
as your President. By the time you read this,
I will be your "past president'' and out of
profound messages. So my one last message
will be short, yet heartfelt; it is simply to
say thank you. For over a decade, I have had
the privilege and opportunity to serve as a
board member and officer of TCDLA, and
during that time I have had the pleasure of
working alongside many lawyers from
around Texas that I respect and admire. 1
have met and worked with those who are
truly tireless and whose dedication is
without limit and I have seen our members
come, at a moments notice, to help others
in time of need.

TCDLA Mcmorializcs
Knox Joutes
Geoyxe F. Ltrqwette
Davib A. Nix
Dout R. Wilsout, Jr.

Please consider a memorial gift t o TCDLEI in the name of these or other TCDLA members. Since TCDLEI is a 501 (c)(3)
organization, your gift is taxdeductible. Send your donation t o the TCDLA office, 600 W. 13th Street, Austin, TX 78701.
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Editor's Comment

I'm Outta Here

I

t's bcen fun hcing &or of the Voice
for the past fivc ycar.s, but it's timc to
rum it over to John Carroll and get
some new and younger ideas in the
magazine. When Ron Goranson, John
Boston and I sat down in 1994, I told them
I would do the job for five years and we
would try to achieve some modest goals. We
wanted to reorganize the magazine, stop the
sometimes months-long serialized articles
and expand TCDLA into the electronic
world. I think we have done all of that and
hopefully, the quality and consistency ofthe
Voice is better now. You are the judges.
Since this is my last editorial, 1 get to
talk about whatever I want to. Of course,
that will not distinguish this editorial from
anv others Ibe written. So what I chose to
write about t h ~ stime is why I represent
"those people" and some of the c h i that
bother me about the way we, and our
system of crimmal justice, are prceived.
As a young lawyer, I did not have good
answers to why I chose to go into crimmal
defense. In t ~ t hI ,did not choose it. It chose
d
me. In 1975, I was a lowly legal a ~ lawyer
m Austm, when Professor Bob Dawson
asked me to join him and Hugh Lowe in
teadung the Crimihal Defense Chnic at the
Umversity of Texas Law School. The climc
had been founded the year before and was
just defining itself. I found myself so busy
tcylng to keep onecase ahead ofmy students
and learning how to teach that I did not
ponder "why," except in the context
of,"Why in the hell I am domg this?"
Sometime during those early years I was
asked to v i s ~ tw ~ t ha class of semlnary
students at Austin Presbytertan Seminary
just a few blocks from the law school. That's
when the question "How can you represent
those people!" was first asked of me. Odd
question coming from a theology student. I
probably said somethmg un-profound, hke
'it's fun.'" In truth it is fun, b i t that was not
the reason I did it then, nor the reason I
continue to do it. For a polyglot of reasons,
1 have come to relish representing the
despised.
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Today: scxicty looks dl~wnon lawyers,
m d civil hwycrs rcnd to look down on
criminal defrnae 1:twyers. Name the 1:tst
,
criminal defense lawyer who was president
of the State Bat of Texas. Don't waste your
tlme. Some of that scorn we have earned
by puttmg the business of representation
ahead of representation itself. But much of
it is a familiar concoction of ignorance and
arrogance. The question "How can you
represent those people?" IS alwe and well
withm the Bar as well as w~thout.While
ignorance may be the primary unpetus for
the questLon from non-lawyers, arrogance,
or false pride, is the dom~nantreason when
lawyers ask the question.
Over my teach~ngyears I have been
privileged to teach in trial advocacy wutses
around the country. In most of those courses,
William P. Allison
the faculty 1s made up of top notch
trial lawyers, mostly c~vtl,w ~ t h token
This questmn about "those people" representation from the cr~minalbar. These
belies a fundamental lack of understanding courses employ daily demonstrat~onsof trial
on the part of many people. It is not just a techniques by faculty. Almost to the
paucity of knowledge about our particular demonstration, the crimmnal lawyers, and
system but a lack of a broader understanding espec~allythe ones from the defense side,
of history. The questton from the seminary blow the civil lawyers out of the water. We
student was particularly insightful. A perform better w~thouta net than any other
lawyet friend of mine who is active in his group of lawyers out there. We are the "Top
church recently told me that he had been Guns" of trial work and I am proud to be
asked the same question by a wellmeaning patt of this team. Don't ever sell yourself
member of his church's governing body. short, bur always live up to the standard.
Together we dectded that he should tell his
AX0.s.. A
b
fellow Christian that he felt a "calling:' to
do criminal defense work. The idea was to
see if the use of ths word would ring a bell.
If not, he wouldmove to a next level and
talk about how Jesus was constantly setting
a? examplefor His followersby tending not
to the wealthy and elite of His society, but
to the outcasts - the prostmtes and lepers.
Why play with this parallel? We aren't
saintly and our wotk is not holy; we work in
a purely secular world. But the words and
metaphors we use to answer the question,
about "those people" and by implication, us,
may go a long way in educating the listener
at a level the listener is willing to embrace.
It's a trial lawyer skill.
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Director's Perspective

T

he 76' Legislative Session is over.
Many of us breath a great sigh of
relief when sine die comes every
other year. After all the joke-and
our laws,
even our constitution, truly are not safe
while the Texas Legislature meeuj-this is
a time to reflect on the process and how and
why TCDLA should continue to fine tune
its work in the political arena.
This may come as a shock but criminal
defense lawyers are a t an institutional
disadvantage, and perhaps even a political
disadvantage, in the legislative arena.
TCDLA has n o t yet committed t h e
resources to pay a full-time advocate who
can devote her/htmseEtofollowing legislators
around before and during the session. More
importantly, it doesn't have rhe organized
voice that our friends at the Texas District
and County Attorneys Assoc. appear to. All
prosecutors don't agree, but for the most part
they speak with one voice, and back up each
other. They also have a general counsel who
is able to devote the lion's share of his
full-time job to lobbying, at least while the
session is in full swing. As long as this
organization has apart-time presence at the
Capitol, it will remain an underdog.
TDCAA also has an active committee
structure, and its legislative committeestarts
meeting before the session opens and
formulatespriorities to guide it through the
six-month ordeal.
While defense lawyers are primarily sole
practitioners or work in small
and must handle their practices like a small
business, prosecutors are on a payroll. The
District Attorneys and assistant D.A.s take
time off work and don't have t o be
concerned about whether the bills will get,
paid next month. As a result, on legislation
they care about, there's often a small army
of prosecutors from offices around the
state-mostly major urban areas-all
prepared to testify and work committee
members before and after hearings. In
comparison, TCDLA has typically one, on
a good day, two voices speaking out.
Certainly some of the prosecutors'

By Suzanne Donwan
political advantage Lies in the "law-and-ordet"
positions they support, as these are the
issues thatget legislators elected. Still, even
the prosecutors spend valuable time during
the session arguing against poorly-conceived
draconian measures or bills that are filed to
respond to one constituent's horror &ory.
But there are other reasons the prosecutors
hold more power in the Legislature.
There is a natural sympathy, an unspoken
bond, among elected officials and this is no
less uue between elected District Attorneys
and members of the House and Senate. It is
forged as a result of having to do all the
nitty-gritty work of raising money, making
promises, and cutting deals that ir takes to
get elected; some may have even been on
the same campaign trails. There is also some
shared sense, however unstable it may be
depending on the local politics, that both
the elected D.A.s and the legislators are
representing the public.
Prosecutors now hold another kind of
un-articulated power that is a direct reiult
of the "parmership" (their word) with
victims rights organizafions.Thisdevelopment,
occurring over the last decade or so, has
grown in proportion to the power of
victims rights groups, which tend to hold a
fair amount of moral authority, in addition
to genuine sympathy for whatever horrible
experience brought them into such groups.
We are wimessing a blurring of the lines in
public policy discussion whereby the State,
through our local prosecutors, is becoming
equated with the victim by virtue of its
"representation" of the interests of victims
or their family members. This coupling,
along with the pmfessionalization of victim

representation, allows for an extension of
the moral legitimacy that victims naturally
hold to the prosecutors and the positions
they take. It's not just that defense lawyers
represent the reprehensible members of our
society-as well as the innocent, the
hapless, and the poorit's that the prosecutols
"represent" the innocent victims.
Whose interests do most individuals
want to line up next to, given the choice?
HMM, let's think a minute: Sex Offender/
four-year-old rape victim. Which would I
chose!
And then there's the Politics. If 1 heard
one mare person tell me that the life-without-parole option couldn't be publicly
debated in either house this last session, I
would have thrown a fit. Because Someone
told Someone who is running for President
that He shouldn't be put in a position of
having to veto a true life-without-parolein
capital murder cases, the Rs wouldn't allow
it to be debated on the floor of the Senate.
Same with the hate crimes bill.
Politics is like some invisible force, fed
by gossip and innuendo that gets morphed
into Truth by the insiders (whose jobs, by
the way, ARE to know), that pushes all
rationality out of its way and sets our
collective public policy agenda. TCDLA's
own smart defense attorneys can be heard
repeating whatever the inside line is and
affrm it with phrases like ''well, you know,
we can't waste our political capital on this
issue." Come on folks,we should know b e n n
The game of politics is a strategic one, as
much about illusions as anything. Whomever/
whatever issue appears to have the hearts
and minds of constituents-r worse yet,
whatever position is perceived to hold some
power, whether it be to stand fvr somethtng
(a statew~deGang Database is our answer!)
or against something else ("life-without-parole is just foreplay, leading inevitably to
abolishing the death penalty, and besides,
it will result in fewer death verdicts!")holds sway. The kicker is, none of these
discussions are had in
To play in t& arenadefense lawyers have
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to think and act strategically as well. Not
just argue the law, or procedure, or even take
positions because they're right-though all
of these components are an important part
of the mix. TCDLA must commit t o
~articipatein the political process as a
full-time player, taking the time, effort and
resources to understand the elements at
work during any given session; develop
relationships with as many members as
possible; pick its issues narrowly, carefully
and then argue for them. Not ~ r i m a r ias
l ~a
lawyer-though the criminal defense
expertise is desperately needed at the
Capitol--craft argumentsfrom the perspective of concerned citizens whose voice(s)
need to be heard for a reasonable decision
to be made.
TCDLA is not like the state; its role is
not to be a resource or technical witness.
We need to think of our role more like the
truth teller in the dysfunctional family,
courageous enough to stand up and have the
discussion about the elephant in t h e
room that everyone else prefers to pretend
isn't there.
Why commit in this manner! BECAUSE
IT ALL STARTS HERE. At some point,
every defense attorney in. this state comes
up against a law that makes no sense,
directly affects her practice, or adversely
affects his/her client. For instance, as a
result of reformed habeas legislation this
session, some of you will find yourselves
essentially conscripted to take on a state
habeas corpus writ in a death penalty case.
It will be hard to wiggle out of because it
will be your local malcourt judges appointing
you. And yet there won't be enough funds
to pay for your fees, and your investigator,
and experts. That's because there's a cap of
$25,000 per case--unless you can get the
county to fork over additional funds. And
because you must develop each "colorable"
claim in state court in order for it to be
considered in federal court, you will be in a
real bind.
It is clear that when TCDLA is organized,
such as in the oral confessions discussion,
and at the hearings on DWI bills where we
had the likes of sharp DWI practitioners
Stuart Kinard, Troy McKinney, Larry Boyd,
and George Scharmen offering public
testimony, it can make a difference. That
isn't to say the bills come out precisely as
defense lawyers want, but the defense
perspective is heard when its efforts are
coordinated, and changes are made.
Keith Hampton and Allen Place did a
great job this session. I was there-I can
assure you TCDLA would have been in a
far worse position without their smart
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maneuvering. This session, TCDLA had an
affirmativeagenda, and it earned the respect
of a number of key offices in the Legislature.
But we didn'tpay them to be there full-time
for TCDLA, and this is what must be done.
One final note about resources. Politics
is ultimately, always about money. Not
because the system is cormpt, though it is
in part, but because it takes money to get
elected. TCDLA can not give money to
candidates, but its members can, and they
should. Why do individual defense attorneys
contribute to local judicial elections but not
state representatives! Because they know
judges have a direct bearing on their interests
and their clients' interests, of course. Yet the
same is true of state house legislators. These
are the folks that make the laws that you
have to live with, interpret, and, yes,
challenge at times-yet the opportunities
for meaningful challenge at the appellate
level seem to have diminished considerably.
So why not give on the front end, where
the sausage is made?

News to Note
This issue is Bill Allison's last as Editor-inChief, after five years of volunteer service.
We worked together on this magazine (and
on the-Board) less than two full years but it
was an honor for me to work with Bill. I
will miss his monthly commentaries, and his
thoughtful guidance as a leader on the
TCDLA Board.
The Voice, and its readers, got lucky with
John Carroll, however. John's enthusiasm
and new ideas are already evident in this
issue. John has asked Stephanie Stevens, of
San Antonio, to act as editor of a new
Practice column. Check it out-and send
us your Practice contributions soon. John
and I have moved up the Voice production
schedule as well, which means readers will
get their magazine earlier in the month
instead of mid-month. The July/August
issue will be the first assembled on a faster
timeline.

Phone Home. Those of you who move over
to the other s i d e t o become judges or prosecutors-who are members of TCDLA
should remember to call the office to let us
know you're no longer a defense attorney.
The only way staff hears about this is by
word-of-mouth(read: rumors) otherwise.We
need to adjust our membership records.
For that matter, every member who makes
a change, in phone, fax, address or
e-mail, should remember to contact Jana

Kubena, our membership coordinator,so we
have you accurately listed.
Finally, this issue contains a hll-page ad
for the CDLP program m South Padre, July
15-16, organ~zedby course directors Kyle
Welch and Bobby Lerma. The program is
hot, hot, hot, scheduled at the Sheraton on
the beach. Call immediately if you're
interested since So. Padre CLE gets filled
up fast: 512-478-2514. Scholarships st111
available. A

Important
Tax Notice
Duesflax Notice
Please note the
following:
$36 of your annual dues
($19 if a Student Member)
is for a one-year subscription to the Voice for the
Defense, and $39 of regular dues is for TCDLA
legislative programs.

Dues to TCDLA are not
deductible as acharitable
contribution but may be
deducted as an ordinary
and necessary business
expense. Because of
TCDLA's legislative
program, $39 of sustaining
and regular membership
dues is not deductible as
a business expense.

Protecting Your Client's Right
To Voluntary Surrender
f you have spent much time in Fed-

era1 Court, you are probably comfortable with theconcept ofvoluntarysurrender (officially called unescorted
commitment). After your non-detained
client is sentenced, you ask the Court to
allow him t o voluntarily report t o the
designated Bureau of Prisons facility, thereby
avoiding several weeks or months o f
detention in an unpleasantjail facility plusa
long bus ride totally lacking i n the
trip with Nicholas
glamour a
Caw
- and John Malkovlch.
not
much a bout this
request because it is routinely granted and
seldom opposed by the Government. The
Judge grants your request and your client
is happy t o have some time t o "get his
affairs together" and find the money for
that special assessment.
What if it did not go so smoothly. What if
some smart Assistant United States
Attorney stood up to oppose your request
and started citing statutes and telling the
Judge that he did not have authority t o
allow voluntary surrender. Early this year,
that is exactly what happened to TCDLA
past President, Edward A. Mallet. He has
researched the issue and prepared a brief in
support of the position that the Judge has
authority t o allow voluntary surrender.
Ed has very kindly furnished his brief to
the Voice in order t o help others avoid
reinventing the wheel as t o the Court's
discretion to permitvoluntarysurrender.The
brief refers t o an Exhibit which is n o t
reproduced here but includes the following:

(1)

Text of 28 CFR 522.30;

(2)

US. Depamnent of Justice Program Statement 5140.28 Unescorted Transfers
and Voluntary Surrenders, which can be found at the following web address:
htt~://www.bo~.eov/~roesfatIS
1400028.hd

(3)

Unired States u. C m , 947 E2d 1239 (Fifth Cir. 1991).
DEFENDANT'S BRIEF IN SUPPORT OF COURT'S AUTHORITY
T O ORDER
VOLUNTARY SURRENDER AS PART OF THE SENTENCE

INTO COURT COMES THE DEFENDANT, and would show the following:
INTRODUCTlON
The ,,sue is whether as a matter of statutory construction, 18 U.S.C.U143(a)(l)and 18
U.S.C.$3145(c) give thls honorable Federal D~strictCourt the legal d~scretlonto
permit voluntary surrender in this case. However, the answer determines the broader issue
of whether there may only be "voluntary surrender" when there is an appeal.

I.
This Court found at sentencing, Tuesday January 26, 1999 that the Court will permit
voluntary surrender to the institution designated by the Bureau of Prisons, if the Court
has the legal authority. The sentence is "one year and a day," and the court has
recommended a community correction center or a prison camp for the offenses of tax
evasion and mail fraud. The Defendant requested permission to surrender to the
designated institution to begin his sentence and the Government opposed the request,
saying this federal court has no power to permit "voluntary surrender."
This is not a case about whether the Court should, as a policy, detain defendants in
every case where there is no appeal pending. Indeed, the Fifth Circuit has indicated that
the guidelines may require individualized sentencing. United States v.
King, 53 F.3d 589 (5" Cir. 1995)(Trial court reversed because guidelines require
individualized, case-by-case consideration of extent and quality of Defendant's
cooperation). The Fifth Circuit said: "The sentencing jurisprudence . . . disapproves of
sentencing 'practices' in favor of case-by-case consideration." 53 E3d at 591.
11.
As backgrouhd, Counsel came to sentencing at 5 p.m. on January 26, informally
advised by the U S . Probation Officer that the Defendant was eligible for voluntary
surrender and Counsel was surprised at the Court's inclination to defer to the statutory
construction advocated by the Assistant United States Attorney. The Defendant was
released, after 6:00 p.m. with insuuctions to surrender to the U S . Marshal in one week.
Thereafter, on Wednesday, January 27, 1999, Counsel had informal telephone
conferences with SupervisingUS. Probation Officers Mark Gerlich andJerry Denzlinger,
who supervise a large staff in the Houston Division of the Southern District of Texas; Ms.
Marjotie Meyers, Assistant Federal Public Defender for the Southern District of Texk;
Ms. Elizabeth Rogers, Assistant Federal Public Defender for the Western District of Texas,
in El Paso; Mr. Phil Lynch of the Appellate Section of the Federal Public Defender's
Office in San Antonio; Mr. Gerald Goldstein, a criminal defense lawyer, onetime law
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professor at the University of Texas, past resident of the Texas
and National Criminal Defense Lawyers
Associations and active federal practitioner; and Allen Ellis of
San Francisco, California, an attorney with a national practice
specializing in post-conviction litigation and cooperation.
Everyone agreed that 18 U.S.C.§3143(a) has always been read to
permit a federal District Judge the discretion to allow voluntary
surrender. Counsel has personally appeared before Judge Sam
Sparks, Judge Fred Biery, and Judge Ldus Bunton, representing
other defendants, who were ~ e r m i t t e dby these judges to
'boluntarily surrender."
The rhetorical questlon is: How can the prosecutor be right and
all the pdges before whom all these lawyers and probauon oficers
have appeared be wrong!
111.
Well-settled prmiples of statutory constluctlon require that this
Court glve meaning and effect to all the words m each statute passed
by Congress.
Th~1
ss not a case tnvolving 18 U.S.C. 5 3142 (c), because no
appeal by the Government is pending.
This is not a case involving 18 U.S.C.53 142(b), because this is
not now a case pending appeal by the Defendant, who has not filed
an appeal, or a Petition for Writ of Certiorari.
This is not a case involving 18 U.S.C.§3143(a)(2) which
requires detention of offenders convicted under specific statutes,
involving drugs and crimes of violence, and which does not apply
t o tax and mail fraud, for which the Defendant was convicted.
The Court's discretion here is found in 18 U.S.C.§3143(a)(l)
which, redacting surplus language reads as follows:

... the judicial officer shall order the person that a person
who has been found guilty of an offense and who is
awaiting. . .execution of sentence ... be detained, unless
the judicial officerfinds by clear and convincing evidence
that the person is not likely to flee or pose a danger to the
sdety of any other person or the community if released
under 5 3142(b) or (c). If the judicial officer makes such a
finding, each judicial officer shall enter the release of the
person in accordance with § 3142(b) or (c).
The body of § 3143 must be read as a whole. Therefore, when
the statute refers to the findings required by 5 3143(b) and (c), the
statute must be referring to the findings stated in 3143 (a) and
repeated in 18 U.S.C. § 3143(b)(A), namely, ". . . that the person
is not likely to flee or pose a danger to the safety of any other
person or the community if released. . . ."
The government apparently wants the Court to conclude the
Court must also find there is a meritorious appeal by the
Defendant or that the government is appealing. However, if that
were the case, then 5 3143(a) would be surplus language.
Although there do not appear to be a y Court of Appeals
decisions construing this statute, at least two district courts have
considered release issues under 9 3143(a)(l) and have concluded
that release is not only permitted, but required, if the Defendant
can satisfy the court by clear and convincing evidence on the flight
and dangerousness issues. United States v. Majors, 932 FSupp 853,
854 (E.D. Tex. 1996); United States v. Ross, 730 ESupp. 355 (D.
Kan. 1990). Both courts construed 5 3143(a)(l) to require only
that showing, with no further analysis of any likely-success-onappeal issues such as the Government here seeks to engraft upon
subsection (a)(l).
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1v.
The construction recommended by the Assistant United States
Attorney is implausible and does violence to the principle that
statutes are to be read in harmony and not in conflict, and that
Congress is presumed not to provide any unnecessary language.
Cases on appeal are encompassed within 18 U.S.C. § 3143(b) and
(c). The plain meaning of § 3143 ( d l ) must therefore be that
when the Defendant has not been convicted of a offense for which
voluntary surrender is prohibited under i3 3143(a)(2) and no party
is appealing, the Court may consider voluntary surrender and incorporate that into its sentence if appropriate, if the Defendant is
neither a flight risk nor a danger to the community, and the conviction is for an offense for which § 3143(a)(2) does not require
detention.
There is no good reason for this particular Court to enter a statutory construction which nullifies an act of Congress and places
this Court totally out of step with all other courts and judges.

v.
Also, the "Rule of Lenity" provides that where there are two
possible constructions of a statute, in a criminal case, the Court is
obliged to adopt the construction least harsh or harmful to the
Defendant. Hence, the construction of 18 U.S.C. 5 3143(a)(l)
adopted by all other federal courts in which Counsel has appeared,
and which all the other probation officers and attorneys Counsel
has contacted, is uniformly followed, apparently, throughout the
Southern and Western Districts of Texas.
Vl.
The construction used by all the other judges also gives meaning
to 18 U.S.C. 5 3585, which provides for credit toward the term of
imprisonment only for time spent in official detention, mainly, when
"a Defendant ... arrives voluntarily at the official detention facility
at which the sentence is to be served."
When the court orders or recommends an unescorted
commitment to a Bureau of Prisons institution, the
Bureau of Prisons authorizes the commitment and
designates the institution for service of sentence. The
Bureau of Prisons also authorizes furlough transfers of
inmates between Bureau of Prisons institutions or to
nonfederal institutions in appropriate circumstances in
accordance with 18 U.S.C. 3622 or 4082, and within the
guidelines of the Bureau of Prisons policy on furloughs,
which allows inmates to travel unescorted and to report
voluntarily to an assigned institution.
(See Also Exhibit.)
The BOP uses the expression "voluntary surrender" as a phrase
equivalent to an "unescorted commitment" to the designated
institution, in which the Defendant has the same status as a
'furlough transfer." BOP has a program for these unescorted,
voluntary surrenders with the specific objective of expeditious and
cost-effective transportation of appropriate inmates. Voluntary
surrender is encouraged by the BOP. It therefore appears that the
Office of the Attorney General supports a reading of 5 3143 (a)(l)
permitting voluntary surrender.
V11I.
There is an irony here: the government did not object when the
Court directed that t h e Defendant could remain free and
surrender to the U S . Marshal in one week, to begin doing his time.

By the same power, lawfully exercised then, the Court may stay
execution of the sentence until the Defendant's "unescorted
commitment" to the designated instltution.

M.
To require filing of a Notice of Appeal and an appeal bond as a
prerequisite for "voluntary surrender" will create the vexatious,
pretextual and unnecessary consequence that there will be a
Notice of Appeal, no matter how frivolous,filed in every case where
voluntary surrender is not excluded by §3143(a)(2).

construction urged by the Defendant, in that by allowing him to
voluntarily surrender himself, the United States would avoid the
risk that the County Sheriff or transporting Marshals would need
to provide extraordinary medical attention before arriving at the
ao no further
designated institution. Therefore, this Court need based on Carr.
WHEREFORE, PREMISES CONSIDERED, Defendant requests that the Court make permission to voluntarily surrender a
part of the sentence in this case as permitted by law and as favored
by the prior findings of this honorable Court.
Respectfully submitted,

X.
To grant the Government's motion on the basis that there is no
discretion under 18 U.S.C. 5 3143 ( a ) ( l ) ,would effectively nullify
this part of the Bail Reform Act, This would require a construction
never adopted by any other federal court in the country, as nearly as
Counsel can tell, and would amount to an unconstitutional violation of
the Separation of Powers Doctrine. Indeed, for the prosecutor to
provoke such a ruling in the face of well settled principles of
statutory use and construction, and the universal practice in the
federal courts and by the Attorney General, could arguably
constitute "government misconduct of a Constitutional dimension."
At the same time, for Counsel to have so grossly misunderstood
the law as to have wrongly educated the Defendant by saying that
a judge has power to permit voluntary surrender where the
sentence is "a year and a dayn might be the basis for a § 2255
petition. These issues are grounds for appeal under the Plea
Agreement (see Paragraph 12, Plea Agreement on file).

XI.
As a separate and independent basis for discretion to permit
voluntary surrender, Counsel would also draw the Court's
attention to 18 U.S.C. 5 3 145(c)and the opinion inunited States
v. Carr, 947 F.2d 1239 (5th Cir. 1991).
The statute provides, inter aha, as follows:

A person subject to detention pursuant to section
3143(a)(2) or (b)(Z), and who meets the conditions of
release set forth in section 3143(a)(1) or (b)(l), may be
ordered released, under appropriate conditions, by the
judicial officer, if it is clearly shown that there are
exceptional reasons why such person's detention would
not be appropriate.
This is a separate statute providing that the requirements of 8
3143(a)(2) and (b)(2) may be suspended "...if it is clearly shown
that there are exceptional reasons why such person's detention
would not be appropriate." In Carr, Judges Ganvood, Higgenbotham
and Barksdale agree that a common-sense reading of 8 3145(c)
permits federal district judges to give relief from mandatory
detention.
In addition, note that 5 3 145(c)uses the disjunctive "or" twice,
first to distinguish §3143(a)(2) from (b)(2), and then to distinguish
"the conditions of release set forth in 3143(a)(l)
or ( b ) ( l ) " [emphasis added]. Clearly, as the Fifth Circuit
indicated m Carr, Congress considered the 3143 (a)(l) conditions
to be findings about the characteristics of the Defendant, not the
"legal" condition whether there was an "appeal" filed or a
"Petition for Writ of Certiorari" pending.
This Court has found that voluntarily surrender would be more
"appropriate" than detention in the county jail based on information
in the PSR. Sound ~ u b l i cpolicy reasons also support the

Edward A. Mallett
MANDELL &WRIGHT
Paul Higdon
COOK, CANTACUZENE & H l G W N
ATTORNEYS FOR DEFENDANT

Edward Mallett, a Houston attorney with MandeU
&? Wright, has represented clients in grand jury
proceedings, criminal trials and appeals for 28
years. He is often calkd upon to represent fellow
attorneys charged with professional malpractice or
misconduct. Ed is Board Certified as a specialist
in criminal law and taught for 12 years at the
University of Houston Law School. A past
president of TCDLA ( 1 988-891, and HCCLA (1982-83), he is now
First Vice President of NACDL.

Sex Offender Treatment
is a Recognized Specialty in Texas!
We provide:
Sex offender and psychological profile
determinations
*Expert witness testimony
*Addiction/dependency assessments
*Assistance with case, witness and cross
examination preparation
-Treatment recommendations to the coua
We travel anywhere and accept court assignments
as payment in full. References on request 6 1 1 us if
you think we might be able to help.

Navarre & Associates

5 121836-4567
"Diplomate of the American Board of
Forensic Examiners"
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APPLICATION FORTCDLA REFERRALS
TCDLA receives phone calls from individuals from time to time looking for attorneys in a particular
geographic region o r seeking legal advice on various subjects which the home oftice does not provide. The
Board of Directors a t the June 1998 Board meeting voted t o implement a referral system from the home
office. If you wish to be placed on the referral list, you may d o so by filling o u t this application and sending
it t o theTCDLA office. By doing so, you agree to contact the referral within 24 hours and notifyTCDLA
staff that you have done so. You are not obligated t o provide advice o r take the case. You may also refer the
caller to other services o r attorneys as needed. Indicate which area[s] of practice you wish t o handle.

Name
Address
City

State

1

Phone (

ZIP

I

i)

i
I

FAX(-)

~

I

E-mail

Date licensed

Board Certified in Criminal Law?
Areas:

Yes

Prison, Parole, and Civil Rights

Geographic Area:

Statewide

No
General Criminal Law
Specify Counties

INTERESTED?
Please fill out this form and fax it t o theTCDLA office,
Attention Suzanne Donovan TCDLA FAX: 5 12-469-91 07

~

I

TCDLA RISK PURCHASING GROUP
LAWYERS PROFESSIONAL
LIABILITY INSURANCE
Your Texas Criminal Defense Lawyers Association has formed Risk Purchasing Group
to give members access to an Outstanding, Lawyers Professional Liability Policy.

-.
-

In an effort to Stabilize Rates and Broaden Coverages TCDLA has Combined Efforts withAAI and National Casualty Insurance
Company to Provide Members the Following Outstanding Coverages at Highly Competitive Rates.

National Casualty Insurance Co. AM Best Rates A+ 15
Annual Aggregate Deductible S2.500 to S25.000 Your Choice
Covers Legal, Notary, Arbitration, Mediation and Title Services
Claim Repair Feature - Policy Deductible May Be Waived in Certain Situations
Disciplinary Proceedings - Up to S10,000 may be Paid Annually with No Deductible
Defendants Reimbursement (S500 per day $5,000 maximum)
Coverage for Punitive, Exemplary and Multiple Damages
Protection while Participating as a Member, Director or Officer of a Professional Bar Assn.
Unlimited Extended Reporting Period '
Insured's Consent to Settle Claims
Vicarious Liability Protection
JOIN TODAY
Plus:
Call Your AAI Agent
Quarterly Newsletters
Risk Management Reports
Ronnie Moms
Risk Management GuideISelf Audit
1-800-460-3226
Educational Seminars

-

.

I,

I

14 VOICE

JUNE 1999

..t

T

I was the course director for that seminar,
which had a purpose to teaching criminal
defense lawyers how to encourage jury
nullification where the defendant was legally
guilty, but where a conviction would be
unconscianable. Because 1knew that judges and
prosecutors would be quite hostile to this line of
defense, 1felt that few speakers would be willing
to talk candidly about nullification with judges
or prosecutors in attendance. Therefore, this
seminar was open only to defense lawyers. The
seminar was accredited for 7.5 hours ofCLE, and
was well received by those in attendance.
After the advertisements for this seminar
went in the mail, Judge Kent received a letter
from a District Court judge i n Midland,
complaining about this seminar being closed to
non-defense lawyers. A letter was sent by the
State Bar MCLE accreditation committee to
FIJA announcing a complaint had been made
and that we needed to respond to it, however,
the letter did not include a copy of the complaint
as required by the state bar rules. In response, I
pointed out that nothing in those rules required
the seminar to be open to all lawyers, and that
our rights of free association allowed us to target
our seminar to a particular segment of the bar. I
also pointed out that, just asrestaurants have the
right to exclude people who are unkempt or are
wearing gang insignia, we have the right to
exclude prosecutors or judges. They have a
rational justification, so do we. 1don't think this
analogy went over too well.
In January, I visited the State Bar of Texas
MCLE accreditation folk in Austin in order to
see what the final outcome of this complaint had
been, and in order to receive a copy of the
complaint. The result was rhat nothing was
being done, or would be done. In conversation.

To Close or Not to CloselDefense
Lawyers Only Response:
Rob Kepple, general c o u n s d to t h e Texas
District and County Attorneys Association,
s e n t us a n e m a i l response t o t h e t w o
perspectives t h a t ran i n t h e May Voice.
regarding T C D L R s new policy o n seminar
attendance. W e reprint part of his message
to offer clarification o n the TDCAA policy.
"Our seminars have never been closed
t o anyone. We o f t e n h a v e judges a n d
defense attorneys attending our seminars.
W e welcome anyone who wants to attend."
Rob and the TDCAA staff wish t o make
it clear t h a t anyone is welcome a t their
seminars. Please visit t h e TDCAA web
site for information o n its programs, a t
www.TDCAA.com

Dear Editors:
1 must apologize-it seems 1 have inadvertently
caused same members of the TCDLA board quite
a headache. You see, the judge who was offended
that he couldn't attend a certainseminar was not
offmded at being excluded from a TCDLA seminar He was offended at being excluded from the
Fully InformedJury Association (FIJA) seminar,
Defending the Undejendabk, held last November
in Bedford. Texas.

Each line of our classified ads is approximately 38 characters; a character includes any letter, number,
mark or space. The cost for VOICE
classifieds is $40 for the first 6 lines.
plus $5 for each additional typeset
line.

1 mentioned that seminars for prosecutors are
generally open only to prosecutors, t h a t
seminars for judges are generally open only to
judges and that TCDLA had decided to open
some of its seminars only to defense lawyers.
There is nothing improper under the MCLE
accreditation rules in limiting attendance at a
seminar.to a targeted segment of the bar. If the
State Bar wishes to change those rules, ofcourse.
it can do so. So long as TCDLA is in compliance
with thoserules, however, any attempt toremove
TCDLA's accreditation would be wholly
arbitrary. Under the existing rules, FIJA
concluded it was Free to limit attendance at its
seminar. 1 don't see why TCDLA should not be
similarly free to exclude prosecutors and judges
as well.
I certainly didn't mean to kick up any
animosity here. Nor did I intend to do anything
that would threaten TCDLAls accreditation-1
only wanted to put on the best seminar ever
devised on the topic of jury nullification, and to
do that I thought it best to keep judges and
prosecutors away. 1 don't think the state bar
MCLE rules should be designed to guarantee
mediocre programs-however,
if they are
changed to make all programs open to all
comers, then that is what they will do.

Clay S. Conrad
LAMSON &LOONEY, P.C.
Houston, Texas
M.E.'s Note: On the topic ofprosecutors' seminars, pkase note the response that the TDCAA staff
had to the opinionpieces rhat ran in the May Voice.

Copy must be submitted precisely a s you
want it to run, and received by the 5th of
the month to run in that issue.

Classified Ad orders

Name of advertiser
Contact
Address
City
Telephone

State
Fax

Complete this form and fax or mail your
classified ad coov, with oavment (credit
card payment preferred with fax orders).
Any questions? Call TCDLA at
512-478-2514andaskforRose Valenzuela.

.

.,

Zip

2

Please insert this classified ad
Total $
Please charge my
-Visa
Account number
Authorized signature

tirne(s), starting with the

issue.

Check enclosed

A ~ EXMastercard

-

Exp. date

VOICE for the Defense, Classifiedads
600 West 1 3 Street
~ ~
Austin, TX 78701-1705
Ph: 512-478-2514 or FAX: 512-469-9107
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Preservation
Practice Column

of Error During
Jury Selection
By Stephanie L. Stevens

M

any trial lawyers findjury selection to be the most daunting part of the trial. The challenge of educating a jury panel about the rights of a person accused of a crime is
intimidating enough. Adding to this difficulty is the truism thatjudges dislike voir dire
and wiil do most anyhing to shorten the procedure.
A recent decision from Ute Court of Criminal Appeals makes it all but impossible to establish
harm where the trial court erroneously grants a state5 challenge for cause. See Jones v. State.
982 S.W2d 386. 394 (Tex. Crim App. 1998) Some believe that the harmless error rationale of
Jones may apply to a whole variety ofjury selection errors. See Robem v State, 978 SWZd 580
jlex. Crim App. 1998)iMeyers.J.. concuning).Although there is ample cause for pessimism
about what future court decisions may bring. it is still Vue. for now anyway. that Texas law
provides oppomnities both for the trial lawyer to select a good jury and. if that fails. for the
appellate lawyer to argue for reversible error The following chart was created with those goals
in mind.

Stephanie Stevens is a Clinical Professor at
the Criminal Justice Clinic at St. Mary's
School of Law, supervising law students
representingindigent clients in crimiwl cases.
She also teaches juvenile law and Texas
niminalpro-&e. Prim to joiningst. Mary's
full time she practiced criminal law in San
Antonio with the law ofies of Mark Stevens.

VOIR DIRE ERROR PRESERVATION
2. Use a peremptory strike on that unsuccessfully challenged
I. Always make sure Voir Dire Is Recorded. T.R.A.P. 13.1
juror;
11. Shuffle
3. Exhaust all peremptories;
1. Request before the state begins voir dire, in a non-capital
4. Request additional peremptories;
case. Williams w. Stare, 719 S.W.2d 573,577 (Tex. Crim.
5. Identify an objectionable juror that was seated because
App. 1986).
the defense had one less peremptory available;
2. Request before the judge begins voir dire, in a capital case.
6. Articulate why that juror is objectionable;
Davis v. State, 782 S.W.2d 211, 215 (Tex. Crim. App.
1989).
7. Make these objections before the jury is sworn.
3. Formerly it was held that error in denying a shuffle was V. State's Challenge Granted Over Objection - Jones v. State,
982 S.W.2d 386,394 (Tex. Crim. App. 1998)
not subject to a harmless error analysis. This may no longer
1. State specific objection to the granting of the cause chalbe true. See Roberts w. State, 978 S.W.2d 580 (Tex. Crim.
lenge;
App. 1998),Roberts v. State, 1999 WL 115104 (Tex. App.
2. Prosecutors must use all of their peremptories;
-Tyler February 26, 1999) (opinion on remand); Ford v.
3. Defense must articulate how the error deprived him of a
State, 977 S.W.2d 824 (Tex.App. -Fort Worth 1998,
fair and impartial jury.
pet. granted).
111. 'Erne Limitation Ratlif w. State, 690 S.W.2d 597,600 (Tex. V1. Judge's Sua Sponte Excusing Of Venireperson Green v. State,
Crim. App.1985)
764 S.W.2d 242,246-247 (Tex. Crim. App. 1989)
1. State a specific objection to the court's excusal of the juror;
1. Object under Art. 1, $ 1 0 of the Texas Constitution that
2. Exhaust all peremptories;
this prevents counsel from intelligently exercising his
3. Request additional peremptories;
peremptories and denies defendant effective assistance of
4. Identify objectionable jurors seated.
counsel;
VII.Scope of Voir Dire is Limited Anson v. State, 959 S.W.2d
2. Request more time for questioning;
203,204 (Tex. Crim. App. 1997)
3. Make a record of the specific questions to specific
1. Object under Art. I, 3 10 Tex. Constitution that this
venirepersons that would have been azked;
prevents counsel from intelligently exercising his
4. Demonstrate that peremptory strikes were used on jurors
peremptories and denies defendant from effective
never questioned;
assistance of counsel;
5. Exhaust all peremptories;
2. State specific questions that would have been asked and
6. Point out an unquestioned juror that actually served on
to which venirepersons counsel intended to ask these
jury;
questions;
7. Make these objections before the jury is sworn.
IV. Challenge for Cause Denied Narvaiz v. State, 840 S.W.2d
3. Exhaust all peremptories;
415,427 (Tex. Crim. App. 1992)
4. Request additional peremptories.
1. Articulate a specific objection to the challenged juror;
5. Identify an objectionable juror seated.

-

-

-

-

16 VOICE

JUNE 1999

Research And Valid Photo-Lineups:
Recommendations from 130 years
of memory research
BY
Larry Gist, J.D. And Curtis E. Wllls, Ed.D.

Introduction
Because our society has designed a special
lace for citizens to ~ e a c e f u l lresolve
~
disputes instead of resorting to violence, the
process, and citizen participants, demand
that all evidence meet the most advanced
scient&cprinciples.Thisplace,thecoumoom,
is designed to meet these special demands
and is the forum where the dignity of the
law meets the common bonds of human
nature and scientific principles.
Our criminal justice system functions as
a result of several dynamics. These include
a fair and impartial fact finder, dedicated
professionals on bothsides of the bar with a
willingness to present all relevant and
bias-free facts, favorable or unfavorable.
This uniquely American process is deeply
grounded on two equally important
principles; 1) only impartial citizens will
serve as jurors and 2) the evidence will be
fair and unbiased.
When both sides work in concert the
trial will be fair and error free. T h e
"architects" embraced the idea that the
presentation of valid evidence is the
integral component of the process. By their
nature, scientific advances mandate that
these procedures be continually reevaluated.
A t issue is the relationship between
violence, stress, memory, and accuracy.
Research mandates that the photo-lineup
~roceduresbe constantly re-evaluated.
Since physical evidence is not available, the
challenge is to obtain valid biased-free
evidence and not falsely identify an
innocent subject.

The Problem
While many aspects of eyewitness memory
have been studied for 25 years, identification
has been a major focus because a false
identification can directly incriminate a_r.
innocent suspect. When a witness says, That
is the person I saw.. ., that statement becorn<*
a powerful and direct evidence of kuilt,
because through it, the act and thk culprit
become inexorably linked. Compared to
other evidence (fingerpri~nt,DNA), the

defendant is, at best, circumstantially placed
at the scene at some time in the past.
T h e National Institute of Justice
examined 28 (pre-DNA) cases in which
DNA evidence (e.g., semen, blood, etc)
could, years later, be tested. These cases
represent innocent individuals convicted
and incarcerated for serious crimes. Five
were on death row and not until DNA
analysis (in the 1990's) was accepted could
innocence be established.Noteworthy is the
number of cases for which eyewitness
identification was the common thread used
to convict the innocent person.
In theory, the criminal justice system has
presumed safeguards (such as motions to
suppressidentificationsand cross-examination
of identifying eyewitnesses) to prevent the
conviction of the innocent by mistaken
eyewitnesses. The safeguards fail to provide
the designed protection. That is because
cross-examination, a marvelous tool to
discriminate between the intentionally
deceptive witness and the truthful witness, is
largely ineffective against truthful, but
genuinely mistaken witnesses.

Bases of Recommendations
These recommendations are based upon
research about human memory, social
psychology, eyewitness research, and the
scientific logic of testing. Memory theory,
for example, is one of the oldest and largest
literatures in all of psychology; eyewitness
experiments number in the hundreds, and
the scientific logic of perception and
memory is the focus of entire graduate-level
courses.
The first issue is the way the photos are
,presented. W h e n all t h . ~photos are
presented at the sxxe time (all at once in a
m d t i phy;co-lineup) the relative-judgment
Diress is used by the wimess specificinstructions
are warranted. A review of research and
theory on false eyewitness identification
recommends four rules:
1. whoshouldconductthepresentation,
2. how distracters should be selected,

3. how eyewitnesses should be
instructed prior to viewing the
photo-lineup, and
4. how and when confidence should
be assessed.
Multi photo-lineup research indicates that
the wimess will identify the individual who
looks most like the culprit compared to the
other lineup members. The problem sutfaces
in a culprit-absent photo-lineup (all at
once) where the relative judgment process
will yield a positive identification because,
in every photo-lineup, there is always a
member who looks more like the culprit
compared to other members. Since this
relative judgment process does not have a
mechanism to reject the photos. Therefore
the process is inherently skewed toward
identification.

Warnings that the culprit might
not be present
One study demonstrated the importance of
t h e "might or might not be present"
instruction. Failure to warn the wimess that
the culprit might not be in thephoto-lineup
resulted in 78%attempting an identification
from the culprit-absent photo-lineup. This
false identification rate dropped to 33%
when the witnesses were explicitly warned.
The warning still resulted in 87% of the
witnesses making accurate identifications.

Sequential (one at a time)
procedures
False Identifications may be the result of
the relative judgment (all at once) process.
When this "one at a time" procedure is
compared to simultaneous (all at once)
procedures, the sequential procedure is
superior. Trial scientists found that the
traditional procedure (viewing all photos at
once) permits the relative judgment
processes to reduce accuracy In the sequential
~ r o c e d u r e ,each ~ h o t ois individually
examined individually and the witness
decides whether or not that person is the
culprit, before viewing subsequent photos.
This superior absolute judgment process
increases accuracy.
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Confidence and Accuracy:
Eyewitnesses' Confidence in
Their Identifixations
One ofthe most researched questions mall
scientific eyewitness memory literature
concerns the strength of the relaaonship
between the accuracy of a witness's
identification and the confidence e x p d .
Since the late 1970's, there have been
volumes of research on the statistical
relatronship between eyewitness accuracy
and confidence. Because jurors rely heavily
on wimess confidence, they overestimate
the accuracy of identifications and cannot
separateaccutare from inaccuratewitnesses.

Four Recommended Rules
Research indicates that the photo-lineup
procedures (all at once) used today increase
the risk of false identification. Since h e
procedures are under the control of the
criminal justicesystem, false confidence can
be ehmmated. Using these four simplerules
can relieve the criminal justice system of its
role in contributing to the problem of
identifying innocent indmiduals.

specific photograph) can direct the
witnesses to identify the desired photo.
Adm~ntstratorstatements made during
selection have a strong effect on wimess
confidence, leading the tentative witness to
become quite positive, even when the
identification is of an innocent person.
For example, in State us. Washington
(1997), a detective obtained a photo of an
mdivtdual thought to be the prime suspect
m a robbery, James Washington. Unknown
to the detective, the wrong photo was
supphed. The photo was placed in position
3 of a SIX-personphoro-lineup and shown
to the eyewitness (all at once). Magically,
the detective obtained a positive identification of the very person thought to be
the suspect.
Consder the practice by some administrators of t e l l i i the wimess immediately
afterakotrect" ~dentification'Yes, thar's &
guy." Later, when the eyewitness is asked

issues; the suspect might not be in the
photo-lineup and that the individual
administering the photo-lmeup does not
know whtchphoto is the suspect. Research
data shows that eyewitnesses are less likely
to identify an innocent suspect when they
are warned that the culpnt might not be
present than when not warned.

Rule 3: Structure of the

photo.lineup
It is almost too obvrous to state, but the
suspect mustnot appear diierent from other
distractors. The lineup membership should
be based on the original description of the
culprit given by the wimess. Actually this
rule is the most complex of all recommendanons. The lmeup architect must insure
that the suspect not appear unique
(background, distance from camera, angle,
or age of photo) compared to the other
photos.

studg demonstrated the
nce of the "might or might
Rule 1: Who conducts the
not be present" instruction. Failure
iwocedure?
kientifk research. to bevalid, hasagoal of
to warn the &mess that the
eliminatinrr narticinanr
bias.- Durine
- - ~ ~
~ 'photo-lineup presentation, the individual
might not be in the photo-lineup
conducting heprocedure shouldnot know
which liieup member is the suspect. This
resulted in 78 % attempting an
-..concept is consistent with an analogy that
~a photo-lineup should he viewed as an
identificationJi-om the cu
experiment. Identical reasons exist for the
use of double-blind procedures and all
scientific experiments as they do to the
absent photo-lineup.
administration of uhoto-lineuos.
. . ~~~~~~"
. ~ ~ ~~~~~ ~.~~
~ ~

~~~

z

Traditionallyche officer assigned the case
prepares the photo-lineup, knows the
suspect's position in the lineup, and
administers the procedure. The interaction
between the administrator and the witness
is a highly interpersonal process. Research
on effects of experimenter-expectancy
illustrateshow powerful these interpersonal
processes q n be, especially when the close
physical distance between the ihdividuals
allows for eye contact, visible facial
expressions, and verbal exchanges.
h u s e the administraror!~influence can
be unintentional or deliher.ite, the ~ositivc

how confident they were when the person
was identified. It is not surprising the
witness would be highly confident at thu
point even if there was uncertainty during
the lineup decision.
By contrast, assume the administrator is
blind to the accuracy of the eyewitness's
selectton. Under this scenario, it is i m p d l e
for the administrator to reveal any "facts"
about the person selected. Therefore it can
be assumed that any question asked by an
administrator is a more valid judgment of
the witness's memoiybased wnfidence.
Confidence in the identification at that
point should represent the eyewitness's
a desircd. The use of a simple procedure in
wnfidence
based on memory, not based on
which the admlnisrrdtor is unaware of the
afftcet
said or did
what
the
"correct" answer has proven an effective
prevention for this powerful phenomenon.
Studies found that adminismtor gestures Rule 21 Instructions on Viewing
(smiling and non-verbal reinforcement of a Eyewitnesses should be instructed on two
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Show-ups (a procedure m which the
witness is presented with only one person
and asked if that person is the perpetrator)
fail to meet the requuements of this rule.
There is clear evidence that show-ups are
more likely to yield false identifications than
are properly constructed photo-lineups.
Research is clear, dismcters should not be
selected because they look like the suspect,
but because they fit the description the
witness gave of the culprit

Rule 4: Obtaining Confidence
Statements
A confidence statanent that the idennfied
person is the culprit should be taken from
the eyewitnessat the time ofthe identification
andprtor to any feedback. This recornmen,
dation is based on the observation that
eyewitness confidence can be dramatically

A

altered by post-identification events that
have nothing to do with the witness's
memory. By documentingwitness conf~dence
at the identification, post-identification
factors will not influence confidence
statements and judgment. In court,
confidence is immaterial. The only way to
know how confident the eyewitness was
at the time of the identification is to
document it.

Sequential (one a t a time)
Presentations
In a sequential (one at a time) procedure,
an eyewimess views the photos individually
and makes a decision (that the photo is/k
not the perpenator) before viewing the next
lineup photo. Compared to the usual simultaneous procedure, it is clear that the
sequential procedure produces a lower rate
of false identifications in perpetratorabsent photo-lineups. Therefore the fifth
recommendation, if added, would be that
the photo-lineup would be sequentially
rather than simultaneously (all at once)
presented.

Advantages
T h e most apparent benefit from the
implementation of the four recommendations
would be the increased protection granted
innocent suspects. Although less obvious,
the rules would enhance credibility of the

Charges

.Name
.

-

.

. .

,.

live with the knowledge that their testimony
resulted in conviction and imprisonment of
a n innocent person. The system has a duty
to every witness and the defendant to use
sterile procedures originating from the
latest research. It is often beneficial to
secure the testimony oda forensic psychologist
who has conducted research and has
authored articles in this area. The testimony
will offer a n opinion about memory,
learning theory, and eyewitness testimony
to educate the jury or judge about the photo
lineup.

legal system by removing its role as a
contributor t o the false identification
problem. There will always be a risk of
mistaken identification. A chasm exists
between coincidental mistakes over which
no one has control (e.g., a resemblance
between the culprit and the innocent
suspect) and mistakes created by the
current obsolete and invalid procedures
(e.g., where the innocent suspect was
distinctive because distractors didnot fit the
description of t h e perpetrator). T h e
credibility of the justice system depends on
the latter much more than the former.
In response to the recent cases of false
identification and wrongful conviction (see
Table I), the public should demand that the
justice system examine the validity of
current practices. Implementing the four
rules would be a major step toward
establishing a responsive criminal justice
system. Implementation will significantly
reduce the system's responsibility for false
identifications. These 36 cases produced
more victims than the 36 innocent citizens.
T h e system, by ignoring the research,
compromised the foundation upon which
the system rests by continuing to use
procedures proven to produce false
convictions.
Sadly in these case t h e system was
negligent by exploiting these honorable
eyewitnesses.Now they, the wimesses, must

Summary
The scientific literature on wimess identification has documented that the current
line-up procedures yield false positives. The
psychological processes, especially relative
judgment, require a warning and that
members of the photo-lineup fit the
original description given by the witness.
The interaction between the administrator
and eyewitness necessitates a double blind
approach. Confidence statements must be
obtained at the time of the identification.
Adoption of these rules into photo-lineup
procedures can reduce, if not eliminate the
negative influence contributed by
the system to the problem of mistaken
identification. ~2

Year
. OriginalSen@ncel
G ~ v l ~ b.Yeais
d . Sewed
..
.
'

,

,

,

Adams, Kenneth

Murder, rape

1978

75/16

Witness Id

Alejandro, Gilbert

Sexual assault

1990

1214

Victim Id, Blood evidence
Testimony;

Bloodsworth, Kirk

Murder, rape

1985

Death, reduced to life/ 9

Five Witness Ids;
Self-incriminating statements

Bravo, Mark Diaz

Rape

1990

813

Victim Id; Blood
analysis; Misrepresentation

7
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I

Brison, Dale

Rape, kidnapping

11991

118-4213.5

*
Bullock,Ronnie

Aggravated
Sexual assault

1984

60110.5

Two Victim Ids; Police Id;
Proximity of residence

Callace, Leonard

Sodomy, sexual abuse

1987

25-50 I 6

Victim Id, Blood analysis;
weak alibi

Chalmers, Terry L.

Rape, sodomy

Victim Id; Weak alibi

Cotton, Ronald

Rape (2 counts)

Victim id; Similarity of shoes
and flashlight

Murder, kidnapping, rape

Alleged "dream visions" of

p u z , Rolando

I

--i

II

Victim Id; Blood analysis

Rape

Davis, Gerald W.

Kidna in , Sexual
assaui counts

Daye, Fredera R.

Rape (2 counts),
kidnapping

Dotson, Gary

Rape, Aggravated
kidnapp~ng

Green, Edward

Rape

1989

Never sentenced
I 9 months

Victlrn Id; Blood analysis

Hammond, Riky

Sexual assault,
Kidnapping

1990

25 and 3 pmbation
l2yrs

Victim id; Victim Id of car;
hair analysis; weak alibi

Harris, Wm ODell

Sexual assault

1987

10-20 17, 1 yr home

Victlm Id; Semen analysis

Hernandez,
Alejandro

Murder, Rape
Kidnappw,

1985

Death I11

Self-incriminating and
inculpatory statements;
A e s s ?,tatements
inwlpato~y

I

Two Victim Ids, Semen
analysis, fingerprints

I

Honaker. Edward

Victim id; Semen analysis

(1

I

IRaoe. Sexual assault,
Womy

Victim Id; Witness Id; Blood
analysis; misrepresentation

I

Victim Id: Semen analysis;

I
I

hair analmi*

I
11985

Jimmerson,
Verneal

2 counts murder,
2 counts agg
Kidnapping, rape

1978

Johnson,Richard

Armed mbbe
Sexual assau?

1990

I

I
~31i+34110

II

DeathMI

3616
I

1

Jones. Joe C.

pp
aggravated
nappw

Kotler, Kerry

Rape (2 counts)

Victtm Id: non-DNAanalysk

Llnscott. Steven

Murder, rape

Blood analysis; hair analysis;
'dream confession'

Forced intercourse
wlminor, Unnatural
sex wlminor

Victim Id, semen analysis.
self-incriminating statement

I

Victim Id

I

Testimony of codefendant.
self-incriminating
.statement

I

Mitchell, Marvin

I

Motto, Vincent

I

thnrnllkr~sfafements

I

Dabbs, Chas

-

I

Victim Id; hair analysis;

Nelson, B N O ~

Oritz, Victor

I

Rape, mbbery, deviate
sex, criminal conspiracy,
Murder, rape
Rape, sodomy, deviate
intercourse

Piszczek, Brian
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life + 10-251 6.5

1986

Victim Id; 2 Witness Ids
pplm!ty to crime scene;
lmllanty of pants;

I

1982

life I9

Victim Id, Semen analysis
Victim Id; weak alibi

I

I

I

Rainge, Willie

2 counts murder, 2
counts agg. Kidnapping,
rape

1978

lie118

Witness id

Scruggs, Dwayne

Rape

1986

40 17.5

Victim Id; Similarity of boots

Shephard, David

Rape

1984

30110

Victim Id; blood analysis;
Weak alibi

Smlh, Walter

2 counts rape

1986

78-1 90111'

Victim Id

Snyder, Walter
(Tony)

Rape, sodomy

1986

4517

Victim Id; Similarity of
dothing; Blood analysis;
Weak alibi

Toney, Steven

Sodomy, rape

1082

2 cone Life M 4

Victim Id, Witness Id

Vasquez, David

Murder, rape

1985

3515

Witness Id; No alibi;
confession; Hair analysis

Web, Thomas

Rape

1983

70113

Victim id

Williams, Dennis

2 counts murder,
2 counts agg.
Kidnapping, rape

1978

Deathll8

Witness id

Woodall, Glen

Sexual assault, kidnapping 1987

2 life + 203 - 335 14.
I at home

Victim !d; Blo.odanal sis; hair
analysis; simrlanty ohlothing

Judge Gist, a wimmal disuict court
judgefor 25 yems, is currently @senior
judge pesiding over the Drug Court
of Jefferson County. After receiving
an undergraduate degree from Norre
Dame, he was graduated from The
Uniwsity of Texas Law Schwl and
; w e d as an assistant state's a t m y
before the Texas Court of Criminal
Appeals. He is a member of the a d j ~ n dfaculty at South
T m College of Law, Houston, teachingnimiml b,
m$
niminal nialadvocacy. He previously servedas an adjunct
profcrsor ofcriminal law in the m'minal justice department
andofpqchology md Iw,m the CoUefieof Graduate SI&
at Lam University, Beaumont, Texas. He is a regular
connibutor to the Tern Prasecutor and the Texas Srate
Trooper.
Dr. Wills, a consulting forensic
psychologist, is an emeritus faculty
member in the College of Graduate
Studies at Lamar (Jniversity,
Beaumont, Texas. His doctoral
dissertation focused on. b s t u d y of
perception. Recent research efforts
have been to determine what
informatM1about eyewitnessmemory
is within the common understanding of the rypicnl juror. In
addition to appearing as an expen witness on wide variety
of psychologicalissues, p e r f m jury s&s, andsupervises
community attitude surueys. Recent ankles include Child
Abuse Hysmia: it won'tgoaway and The Role ofthe Corn
Appointed Trial and Jury Consultant in Capital Cases.

The Criminol Defense
Leuryers Project's

W"
. .

1999 Death Penaltu Lotu and
Pr~cticeManual in Tsxas
Plus, a Search Easy Disk with each manual

h i s is the. most comomhensive manual on caoital murder oractice in Texas. written from
I defense practitioifs perspec&-. ~neuler'thlsis you;fint court-app&nhnem to a
:apIta murder case, or y o h more expermced, the 1999 manual ollen val~able
nfonnation and insights. Wntten by Steven Losch of Longv~ew.
The 498-page book comes in a three-ring binder so that pages can be w i l y
~hotocopied,and conlam a Search Easy disk so thut the entire manual may be
nstutaneous~searchedby word or topic

-

This is a oreat value. ua~ticularlvfor TCDLA members:
$86 inciudm ule mania1 and Search Easy d i s k
for c u m t memben d TCDLA
$150 includes ths man~aland Seam Easy diskfor non-nembm
T m sales tx shlpplng and handlinq am extra.

me

City, State, pZ-i

jdress

Phone & E

-

m

a

i

l

- Yes1 I'm a TCDLA member
- No. i'm not a memhsr (but I sure would like to b ~ s e n me
d a brochure)
$36 forTCDb4 mmtm $Ifor
%
m m b m
Sales tax (add 8.25%)
PI&, $7.50 per notebook (a1 boob am shippedlint d m unless otherw.se
specded: wermght charges exlra]
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c-Federal Corner

"Hell, NO!" Said the Judge.
n United States v. N a w o , 169E3d 228
(5fbC1r. 1999), a divided panel of the
, United States Court of Appeals for the
Fifth Circuit vacated the life sentence
imposed against a defendant and remanded
the case forre-sentencmngafter dererminii
that s defendant in a criminal case haJ a
right to be physically present in the same
courtroom as the judge duringa sentencing
hearing. An effort ro generate the votes for
an en banc review failed and N a v m is now
the law of the circuit.
Navarro and Edmondson were indicted
for violations of Tide 21 U.S.C. 69 841
(a)(l) and 846 and of Title 18 U.S.C. P 2.
Trial was held in the Sherman Division of
the Easc.yn District of Texas before Chlef
lu&e Richard A. Schell who usually sits in
Beaumont bnt who sharcs the docket of the
Sherman Division with Judge Paul Brown.
After the defendants were convicted,Judge
Schell returned to Beaumont and the
1. sentencing hearing was scheduled to be
' conducted by video-conference.
Although Navarro signed a Waiver of
Rights and Consenr to Proceed by VideoConference, Edmonhn refused to sim the
form and objected to the procedure saying
chathe wanted
beeentenced in person.
Judge Schell overruled hi objection and,
afteravideo-coderemehearing, sentenced
him to life imprisonment.

*

'Pinion
was authored
by Judge Emilio M. Gsrza, joined by Judge
Stewart. The court began by looking
Fed.R.Crim.Pro.43(a): "Presence Requtred.
be present at the
The defendant
maignment* at the time of the plea* at
every stage of the trial including the
impaneliw of the jury and the return ofthe
verdict, and at the imposition of sentence,
except as otherwise provided by this rule."
(emphssis added) The opinion continues, "The first step
in interpretmg the Rule is to consider the
plain, ordinary mearung of the bwuage of
the Rule!' After looking at the ddmition
of "presence" in BErek's Law Diccimq and
NewIntematidDictwnmy,
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term "present" in Rule 43(a) indicates that
a defendant must be ~hysicallyin the
cowuoom.
Finally, the court stated, "We conclude
that sentencing a defendant by video
conCetencingdoes not cmply with Rule43
because the defendant is not 'present! We
refrain from mterprettngRule 43 in a matter
at odds mth the clear import of the language
of Rule 43 and the Advisory Committee
Nom. 'Absent adetermination by Congress
that closed circuit television maysdusfy the
presence requirement of the rules, [we zre]
not free ro imore the clear instructions of
Ruld ] ... 43.7 ~&wln-~onraleeu United
SatesDist. Coun,915E2d 1276,1281(9th
Cu.1990)~'
On appeal, the Govemment had argued
"...that
video confcrcncing is widely used,
C.K. (duck) Files, ]r.
that it is beneficial becawe it increases
plain impott of productivq by reducing travel time, and
hecourt determined,
that it is less cosrly and more safe than
must be
tbdefmitions is that a
teamporting pnsonem" Surprisingly, this
order
to
be
existence at a certain place
which is not satisfied by vidw caught the attention of Judge Politz who
filed a dmenting opinton whlch tncluded
conferenc~!~
~ h ,
looked at the context of the followmg:
the words i n ~43~noting
l ~thatNtb
rights
The dipos~nonI would reach today
by Rule 43 indude the defendant's
would give the requlred regard
constitutional Confrontation Clause and
to the practical necessities involved
aepma rights, and the cornon law
h e r e t n . T h e r o u n d t r l p from
right to be preent7
Beaumont to Sherman, Texas is 630
The courtpointedout that "the Supreme
miles. Sentencmgs by vldeo conference
Court has interpreted the Confrontation
manifestly would save s~gn~ficant
time
chwe, with ~ e x c e p t i o n sm,
and
crave1
expenses
of
the
judge
and
a defendant a facetoface meeting with
the judicial staff, other court personnel,
offact.
appearing befare the
prosecutors and defense counsel, and
See M a r y W v. Craig, 497 US. 836,849,
their staffs. I am aEo sensitive to the
110 SCt. 3157, 3165, 111 L.Ed.2d 666
reality
that video conferences make
(1990).Vtd~c4nfe-ingwouldseem~ly
possible more prompt sentencing. As I
violate a defendant's ConfrontationClause
have noted, Rule 2 of the FederalRules
at those &erstages of
Thescope
of Criminal Procedure aptly states:
,f the nrotection offeted bv Rule 43 is
'[tlheseruleaare mtended to provide for
broaderr&n that offedby the'c~nstitution,
the
just determination of every
and so the term'present' suggests a physical
criminal proceeding. They shall be
existence in the same location as the judge.
construed to secure smplictty in
This means that, for the purposes of
procedure, fairness in administratton
sentencing, adefendant mustbe at thesame
and the ellmination of unjustifiable
location as the judge to be 'present!" The
wwt determined that the context of the
expense and delay.' It is my view that

rn

I

etee

we should recognize that face to face
sentencing for each and every case is a
preference that we no longer should
insist on.
After reading Navarro, 1 checked with the
District Clerk's Office here in Tyler and
found that no General Order had been
entered on the procedure to be followed for
video-conferencing; neither is there any

local rule. Thus, there are no written
guidelines for video-wnferencing.
After pondering the concept of sentencing
by video conference, I could not think of a
single reason why a lawyer would agree to
such a procedure. To get a "second opinion," 1 visited with one district judge who
had worked as a trial lawyer in the federal
system before his appointment to the
bench. He himself does video-conference

sentencings. 1 asked him to take off his
judicial robe and to put on his trial lawyer's
hat -which he agreed to do on a condition
of anonymity. I then asked the question, "As
a lawyer, would you have ever agreed to this
procedure?"
His answer: "Hell, No!" 6%
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Pilots, DWI, The FAA and Legal Malpractice:
How to Protect Two Licenses At The Same
e: Yours and Your Clie
BY
J. Gary Trichter and Christian Samuelson

S

o, you are a big time DWI/DUI lawyer and it is your lucky day! Your secretary tells you that a civil attorney
friend has referred a commercial pilot
neighbor of his and that he is now on the
telephone and wants to schedule an
appointment.Of come, hearing the ptential
for a large fee, you stop what you are doing
and take the call.
Captain Lucky Lindy, a 15-year major
airline pilot with 15,000 flight hours and
who is also a United States Air Force
Reserve Flight Officer of 19 years, tells you
that 16 days ago he was not so lucky as he
was arrested for drunk driving by a member
of the local constabulary. He apologizes for
not coming in sooner, but he had been on a
weeklong round trip flight out of the
country and had to immediately report for
military reserve duty upon his return.
Unlucky Lindy then informs you that he
refused the Intoxiliar breath test and that
he is very concerned that this incident
might cause him to be forced into early
retirement. The client's high level of stress
is clearly manifested in his voice and by the
fact that he continually asks for assurances
that he is not going to lose his lifetime
investment in his aviation career. Reassuring
him that he will be all right and that he is
in the best of hands, you schedule an
afternoon appointment for him.
Not being a pilot or a person with any
real aviation experience, you call a local
fhghtschml toask what is the Federal Aviation
Administration (FAA)reportingrequirement
for DWI/DUI. A young certified flight
instructor (CFI) first tells you that there are
three types of pilot medical certificates, i.e.,
a first class that is good for six months, a
second class that is good for 12 months, and,
a third class that is good for 24 months. He
further explains that all pilots must have a
current medical certificate in order to be
legal to fly. The CFI then says the only
requirement that he knows about concerning
a DWI/DUI conviction is that it be admitted
in the space provided for it on the medical
certificate application form. Feeling

somewhat better informed, you thank the
youngster, say goodbye, and wait for your
new client to arrive.
A t your office interview later that day,
Lindy tells you that his FAA First Class
Medical Certificate will expire in two weeks
and then requests your advice as to whether
or not he needs to report his arrest to the
feds. N o t knowing about t h e Federal
Aviation Regulations (FAR'S),you tell him
not to worry, that you will do some research
into the matter, and have an answer for him
soon.
During the interview, you properly and
thoroughly explain that his case is very
defendable, that a DWI/DUI first offense,
if there is a conviction, could theoretically
result in a sentence of jail, a fine, both jail
and a fine, and a driver's license suspension
of up to one year. You further inform him
that as a consequence of his breath test
refusal and because he missed the 15-day
period after his arrest to request an administrative hearing, he will lose his driver's
license for 90 days. T h e good news,
however, is that h e is eligible for an
occupational license and that it is almost a
sure thing the court will grant him one
during the three month suspension period.
Unlucky Lindy again revisits t h e
questions with you as to "how will all this
affect my flying?" and "do 1 have to report
this to the FAA at this time or later?"
Exactly how you answer this question will
make a big difference to your legal malpractice
carrier, if you have one, and to your
retirement account if you do not have
coverage. More i&portantly, it will make all
the professional and emotional difference
in.the world to your pilot client
Remembering the CFI's quick tutorial,
you inform the client that it is your opinion
the medical certificate form only requires
the reporting of "convictions" so there is no
need to make reference of the arrest on the
form when he applies for a new medical
certificate. Fortunately, for you, that
information is correct. You then say that it
is your opinion that the FAA need not be

notified at all unless there is a conviction.
Oops! The force field around your retirement
account just got weaker. You misadvised
your client.
The source of your error can be found in
Section 61.15 of the FAR'S 14 CFR 61.5. It
providb:
Offenses involving alcohol or drugs
(c) For the purposes of ...this section,
a motor vehicle action means:
(1) A conviction after November
29, 1990, for the violation of
any Federal or State statute
relating to the operation of a
motor vehicle while intoxicated by alcohol or a drug,
while impaired by alcohol or
a drug, or while under the
influence of alcohol or a drug;
(2) The cancellation, suspension
or revocation of a license to
operate a motor vehicle after
November 29, 1990, for a
cause related to the operation
of a motor vehicle while intoxicated by alcohol or a drug,
or while under the influence
of alcohol or a drug (emphasis
added);

***

(d) Except for a motor vehicle action
that results from the same incident
or arises out of the same factual
circumstances, a motor vehicle
action occurring within three years
of a previous motor vehicle action
is grounds for:

***

2) Suspension or revocation of
any certificate, rating, or authorization issued under this
part.

***

(e) Each person holding a certificate
issued under this part shall provide
a written report of each motor
vehicle action to the FAA, Civil

Action Security Division (AMC700), P.O. Box 25810, Oklahoma
City, OK 73125, not later than 60
days after the motor vehicle action.
The report must include:
(1) The person's name, address,
date of birth, and airman
certificate number;
(2) T h e type violation t h a t
resulted in the conviction or
the administrative action;
(3) The date of the conviction or
administrative action;
(4) The State t h a t holds the
record of the conviction or
administrative action; and
5) A statement of whether the
motor vehicle action resulted
from the same mcident or
arose out of the same factual
circumstances related to a
previously reported motor
vehicle action.

***

Does the word "appeal" come to mind
about his career and about following the
rules, he actually called the local FAA again! It did to the FAA and it appealed to
office (Flight Standards District Office, a/ the full five member NTSB Board. "Wow!"
k/a "FSDO) to ask about the effect the said the Board. "Reversed" said the Board,
DUI/DWI would have on his pilot's license. and they reinstated the record of the
The FSDO, being helpful, only reminded conviction, albeit without the suspension.
him that it would be necessary to report the The Board went on to say that "[als a
conviction, if one happened, on his medical general rule, airmen are expected and obliged
application form when he reapplied for it to know the regulations to which they are
subject, and ignorance of them is no defense.
the next month in June.
The
reporting requirement regulation was in
Not wishing to contest the DUIIDWI,
effect
at the time of the [captain's conviction]
the captain pled guilty on June 10. Within
two weeks, during the completion of his and its hguage is absolutely clear." (emphasis
medical application form, the captain, in added) "Ouch!" said the captain. "Ouch!"
answer to question "2lv" checkedayes," and screamed the legal malpractice carriers!
The above examples ought to make you
selfdisclosedtheconviction.Notwithstanding
very
careful in representing pilots in drunk
the fact that he did not make further
driving
prosecutions and/or administrative
reference to the conviction on the form, he
driver's
license
proceedings that are collateral
did explain and further disclose the events
to
the
drunk
driving case. Clearly, the
giving rise to the conviction to the FAA
effect
of
either
a failure to report or even:a
Medical Examiner Physician. The doctor,
ostensibly believing the captain fit for flying, properly filed report are quite consequential
for the pilot. Clearly, too, if that effect was
issued him a new medical certificate.
brought about by ignorance and improper
O n the first of October, the FAA's
advice of counsel then it too has serious
Aeromedical Branch, following routine
consequences for the lawyer.
procedures, requested the captain to furnish
Unquestionably, FAR 61.15 is a landmine
further details of the conviction. T h e
just waiting t o get stepped on by <he
information was promptly furnished to the innocent pilotlclient and the unwary
satisfaction of the branch.
lawyer. One would think if the self-disclosure
Then came the bureaucratic nightmare. requirement were that important to .the
The FAA popped the captain for a 20 day FAA that it would have created a form for
suspension for violating FAR 61.15 because reporting the required information just as
he did not specifically notify the Civil it did on the medical certificateapplication.
Aviation Security Division in Oklahoma That, however, is not the case because there
City within the 60 days as called for by the is no preprinted form.

(f) Failure to comply with paragraph
(e) of this section is grounds for:
(2) Suspension or revocation of
any certificate, rating, or
authorization issued under this
part.
Your incorrect advice could cause client
Lindy to have his pilot's license suspended
or revoked if he does not notify the FAA
Civil Aviation Security Division not later
than 60 days after his driver's license goes
into suspension for refusing to submit to the
Intoxiliar test. Of course, should Lindy lose
Unquestion
his pilot's license then he most likely would
lose his job, too, and you will inevitably get waiting to get
sued! Ouch!
Let's change the facts a bit so that
Unlucky Lindy comes to you and says he
simply wants to plead guilty, get probation, rule. "Wow!" you say? Well, so said the
and get this unfortunate episode behind captain too! 'Unreasonable!" you say. Well,
him. He then asks "will it be sufficient to you must be clairvoyant because that is
report my plea and conviction by affirma- exactly what the dumfounded captain said.
tively noting them onmy medical certificate
Does theword "appeal" come to mind?
application!" If you are inclined to think It did to the captain and he appealed to the
that it is logical to assume the answer is "yes" National Transportation Safety Board
because your client is actually notifying the (NTSB) saying, in effect, that because he
FAA of his conviction by admitting it on had no intent to deceive and that he had in
the form, then you should be happy to know fact reported his conviction to the FAA,
it is indeed a logical conclusion. Regrettably, 'although not to the security division
because he was unaware of the rule, it was
however, like the rest of the government,
unreasonable to find a violation and suspend
the FAA does not always think, act or him. "Wow!", said the judge, agreeing with
promulgate its rules logically.
the pilot. "Unreasonable!" said the judge,
If you don't like that answer, then again agreeing with the pilot. Indeed, after
consider the bureaucratic nightmare that hearing the evidence the judge not only
befell a major airline captain in 1991. In found that there was "substantialcompliance"
May the pilot was arrested for drunk driving. with the rule, but also dismissed the case
Days after the arrest, feeling very concerned against the pilot.

To summarize, the pilotlclient who is
convicted of DUI/DWI must report that
conviction on his medical application. He
must also notify the FAA Civil Security
Division in Oklahoma City within 60 days
of the conviction. Contacting the local
FAA FSDO is not compliance under the
rule. The pilotlclient must also report any
action taken on his driver's license that
emanated fromthe drunkdrivingarrest, i.e.,
a suspension for either failing the breath/
blood test or for refusing a breath/!olood test.
%report, too, is made to theFAAOklahorna
Office Civil Security Division and must be
made within 60 days of the suspension. In
cases where the pilot/client suffers both a
DUI/DWI conviction as well as an administrative license suspension that arose out
of the same factual circumstances, he must
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timely report both of them to the Security
Division or face a non-reporting violation.
Note, however, that only one of the two
reports can be usedfor suspension/revocation
purposesunder FAR 61.15 (d), i.e., the FAA
needs 2 separate incidents within a 3 year
period to deny an application or suspend/
revoke a pilot license.
Playing lawyers for the moment, arguably
the reporting requirement for both a
conviction and/or a suspension for refusing
and/or failing a breath/blood test is, in our
opinion, stayed for as long as the conviction and/or suspension are on appeal. There
is no law on this question as of yet but the
60 day clock on appeals we have handled
have been treated by the FAA as starting
when the appellate process was over and
there were actual final court orders in effect.
Playing lawyers again, from a strategy
viewpoint, in many jurisdictions it may be
advantageous in defendable DUI/DWI
prosecutions where the ~ilotlclientplans on
contesting the charge to always appeal the
loss of an administrative driver's license
revocation/suspension hearing. This is m e
because in many jurisdictions, the license
suspension is rescinded as a matter of law
where the criminal case ends with a verdict
of "not guilty". Clearly, this strategy will
prevent you and your client from having to
deal with the FAA on the issue of record
correction and/or expungement. Said
another way, it is a lot easier to not ring the
bell in the first instance than it would be to
unring it after the fact.
Let's stroll through the minefield with
two more examples before we put this topic
to rest. Example 1): How about where the
pilotlclient is arrested for drunk driving,
refuses the Intoxiliar test, DUI/DWI charges
are filed but subsequently dismissed for
insufficient evidence, however, he still
suffers a driver's license suspension for the
breath testrefusal.LookingatFAR 61.15(c)
(2), the question becomes, does the not-soclear language: "...for a cause related to the
operationof amotorvehiclewhileinwwicared..."
(emphasis added) excuse such a pilot from
the self reporting requirement because
there was not sufficient evidence of "while
intoxicated" to warrant a continued drunk
driving prosecution!
Applying the NTSB logic about
"language [that] is absolutely clear" from our
first example, a reasonable ~ i l o and/or
t
reader should clearly interpret the "while
intoxicated" language of FAR 61.15 (c) (2)
to mean what it says, i.e., that there must
be sufficient evidence that the driver was
intoxicated to require him to notify the Civil
Aviation Security Division. Requiring that
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a statute, rule, regulation or law be
interpreted in light of the clear meaning of
its words makes good sense to us. Indeed,
that has been a judicial and legislative rule
of construction for quite some time now.
Moreover, one would also think that a
reasonable pilot and lor reader could rely
on thedoctrine of "stare decisis." Remember,
this is the doctrine that requires consistency
so that "we the people" can rely on precedent
in order for us to be "expected and obliged
to know the regulations to which [we] are
subject..."
Regrettably, there is no guarantee in life
that either the FAA or the NTSB will act
logically, reasonably, sensibly, on the clear
meaning of a FAR, or on precedent. Such
was the hard 120 day pilot's license suspension
lesson learned by an Ohio commercial
pilot who had been stopped for erratic
driving and subsequently refused to submit
to a breath test. In that case the pilot was
neither arrested nor charged with drunk
driving but did suffer a one-year driver's
license suspension.
This case turned on the FAA's and
NTSB's interpretation of FAR 61.15 (d)'s
language "motor vehicle action". O n the
rational side of the controversy was the
pilot who argued that a breath test refusal is
not proof of alcohol or drug involvement.
Indeed, the definition of "motor vehicle
action" requires that the suspension be "for
a cause related to the operation of a motor
vehicle while intoxicated by alcohol or a
drug, while impaired by alcohol or a dmg, or
while under the influence of alcohol or a
drug." (emphasisadded). In this regard, it is
of import to note that the suspension was
not for being intoxicated, but rather, only
for refusing the requested test. Of course on
the flip side of the controversy was the FAA
which claimed in a conclusory and wholesale
fashion, that a breath test refusal fit within
the broadmeaning of "motor vehicle action"
under section 61.15. In a decision that'runs
afoul of reason and plain language, the
NTSB simply deferred to the FAA and
rubber-stamped its definition. So much for
fairness, uniformiiy and "stare decisis."
Example 2): Our final example involves
the scenario where the pilot/client, although
originally charged with DUIIDWI,
is allowed to plead to a lesser or new
nonintoxication/nonimpainnentn o d u e n c e
charge such as reckless driving and the
original charge is dismissed, or, where the
DUI/DWI prosecution resolves itself with a
pre-trial diversion, deferred adjudication, or
probation before judgement, i.e., there is no
final conviction. The question here is:

"whether or not FAR 61.15 requires self
reporting of cases that are resolved without
alcohol, drugs, intoxication, impairment,
influence or that do not involve a final
conviction"? The short answer, at least for
now, is "no!"
So what does all this mean to the lawyer
who represents the clientlpilot who is
accused of DUI/DWI? It means you need
to be real careful to protect your pilot and
yourself from collateral dangers that abound
to the client because he is subject to a
different and additional set of rules than the
non-pilot/client due to his winged status. It
means that not only do you need to go out
and get a copy of the current FARs, but also,
that you need to read and understand them.
(Title 14 Code of Federal Regulations)
Review of NTSB decisions are also a must!
Don't get trapped! Read and don't hesitate
to ask others more knowledgeable for help
or advice. A great place to start is the
Aircraft Owners and Pilots Association
(AOPA). It has a pilot assistance hotline
for members a t 1-800-USA-AOPA

(1-8CO-872-2572)andawebsiteat~~~ao~&o'g.
In closing, those of us who have been lucky
enough to represent pilots know that they
are some of the greatest clients and nicest
friends around. Remember, protecting a
pilot's license is protecting your own law
license. Avoid the FAA pitfalls. Don't crash
and bum.
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STANDARD OF REVIEW FOR INEFFECTIVE ASSISTANCE CLAIMS AT PUNISHMENT PHASE - CCA
EXPRESSLY OVERRULES DUFFYAND CRUZ:
Mickey Tkamar Hemandem. State, No 506-97, State's PDRftom
W i i e r County Reversed, 4/14/99~Opinion: McGrm&, joined
by Keller, Holland, Womack & Keasler Concurring & Dissent
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D~scrctionaryrcvicw was panted to dcrcrm~newhether the
standard ;mtiounccd in Ex Parte Iluffy,60711507 (CCA 1980) (the
reasonably effective assistance of counsel standard) must be
abandoned in favor of Strickland u. Washington, the federal
U.S. Supreme Court
standard which applies in Texas to errors committed bv counsel
during the guilt phase of non-capital trials. After surveying
GOVERNMENT MUST PROVE LINK BETWFEN GIFT Supreme Court precedent, and noting that Duffr's offsprmg, Ex
AND SPECIFIC ACT IN PROSECUTION FOR GIFT OF
Pnrte C w 7391153 (CCA 1987), (reaffirmedDuffy after Strtckland
ULEGAL GRATUITIES TO FEDERAL OFFICIAL:
was handed down) was decided on the basts of the federal and not
UNITED STATES v. SUNDIAMOND GROWERS OF the state constirution, CCA holds that D& and C w must be
CALWORNIA,No. 98-131, Cert. t0.D.C. Circuit (138E3d961);
abandoned. (Crur held that Duffr applied to meffective assistance
Opinion: Scal'i (unanimous);Affirmed, 4/27/99
cla~msalleging deficiencies tn counsel's performance at the
El a prosecution nnder 18 U.S.C 5 201(c)(l)(A) (which puntshment phaseofnon-cap~taltrials). DeclanhgDuHy inconstant
prohibits g~ving'anything of value" to a present, past, or h e
w ~ t hSnickland, CCAsays it has "no cholce but to ovarule it as we
public official "for or because ofany official act performed or m be
are obligated to follow United States Supreme Court precedent on
performed by such public official") Supreme Court holds that in
matters of federal constitutional law." CTUZmisreads some
order to establish a 8201(c)(l)(A) violation, government must
in Strickland which CCA says only "left open the
brave a link between a thing of d u e conferred upon a federal language
question of what constitutes deficient attorney performance at
official and a specific "oflldal act" for or because of which' it noncapital sentencing proceedings." Duffy and Crtu. are thus
was given. Government's contention that B2Ol(c)(l)(A) is
expressly overruled. Snidtland's 2-prong standard now applies at
satisfied merely by a showing that respondent gave recipient a
both phases of capital and non-capital trials. Because COA
gtatulQ because of his oacial position would produce peculiar
Dufi, its judgment is revetsed fot application ofthe proper
applied
kults, cri~ninalizin~,
eq., tokengifts to the President basid on his
Snidthnd
standard.
official position md not linkcd to any identifiable act, such as thc
In
his
d~ssent,
Price sharply criticires thema~orttyfor rewriting
replica jerseys given by championship sports teams each year
the
State's
ground
for review, wMch dd not specify the basis of
during ceremonial White House visits. Government's inststence
that its intetpretation is the only one that gives effect to Duffy's abandonment, hut merely asked that CCA abandon it in
BZOl(c)(l)(A)hforwardlooking prohibition on gratuitm to favor of S o i c k h d . Accusing the majority of detouring "into purely
selecrees for federal offtce is rejected because the section can gratuttous dicta, inwhich it states the novel proposition that as to
read~lybe appLed to such persons even under the more naxow claims of right to counsel, the Texas Constitutton now provides
less protection than the US. Constitution." The last 4 page9 are
interpretation.
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"actually there to criticize contemporary Supreme Court
jurisprudence on the . . . right to counsel, [and read] less like a
judicial decision than a political polemic." The majority's decision
overrules a decision handed down less than 2 yrs ago, Valencia,
9461181 (CCA 1997), which reaffirmed the Duffy standard. "The
barest respect for both the doctrine of stare decisis and for the
institutional integrity of this Court suggests that we should adhere
to our own opinions for some minimal amount of time. That the
majority does not do so here, and does not even acknowledge that
its is not doing so, is doubly disturbing."

EVIDENCE OF INTENT TO INJURE DOES N O T
ENTITLE DEFENDANT TO A LESSER-INCLUDED
OFFENSE INSTRUCTION:
Luther Barnard Forest u. State, No. 1548-97, State's PDR from
Dallas County Reversed, 4/14/99; Opinion: Holland (unanimous)
Offense: Voluntary Manslaughter; Sentence: 20 yrs + $10,000 fine;
COA: Reversed (unpublished -Dallas 1997)
Appellant shot and killed the victim after fighting with him at
a party. At his trial for murder, the trial court instructed the jury on
voluntary manslaughter, but refused Appellant's requested
instruction on aggravated assault. COA reversed, holding that
aggravated assault was sometimes a lesser-included offense of
murder, and that the evidence at trial raised the lesser included
because Appellant testified that he was afraid and intended only
to shoot the victim "in the butt", not kill him. The State argues
that Hawell, 65911825 (CCA 1983), controls disposition of this
case, and supports its assertion that the evidence didnot show that
Appellant was guilty only of aggravated assault, the second prong
of the Royster, 62211442 (CCA 1981) test. C C A holds that
evidence did not raise the lesser included offense of aggravated
assault because, like the defendant in Harrell, Appellant testified
that he did not intend to kill the victim, but only wanted to hit
him. Harrell is directly on point, therefore COA erred in holding
the evidence raised the lesser included offense. The judgment is
reversed, and the case is remanded so that COA may address
Appellant's remaining points of error.

NEW PROCEDURAL RULES APPLY EVEN IF NOT IN
EFFECT AT TIME OF TRIAL:
LindaSue Issacu. State,No. 1106-98,Appellant's PDRfromHarris
County Affirmed, 4/14/99; Opinion: Keller (unanimous) Offense:
Misdemeanor DWI (1 prior conviction); Sentence; 9 mos (2 yrs
probated) COA: Affirmed (9821196 -Houston [lst] 1997)
During a hearing held on Appellant's motion for new trial the
court reporter testified that about 35 minutes of testimony was not
recorded because his recording machine had "failed to engage at
the beginning of trial." The missing portion includedthe direct
and cross-examination of the arresting cop, one of only two
witnesses called by the State. Appellant moved for a new- trial,
citing former TRAP 50(e),which was ineffect during her trial and
required reversal if part of the record was des~royedor lost and the
appellant was not at fault. However, COA affirmed, applying
current TRAP 34.6(f), which allows reversal only if the lost
portion is necessary to resolution of the appeal. Appellant argues
that former Rule 50(e) should apply, and that a harm analysis
cannot be applied because, by virtue of its incompleteness, the
record does not contain data necessary to determine whether harm
has occurred.
Relying on Fowler, S.W.2d ,No. 0075-98, delivered 31311
99, CCA holds that TRAP 34.6(f) applies to this appeal, and

Appellant must show she was harmed by the absence of a lost
portion of the record, even though she was not at fault. In Focukr
(addressing which version of harmless error rule applied), CCA
held that a mere change in outcome caused by a change in a
procedural rule did not constitute injustice. As in Fowler,
Appellant does not attempt to show an "injustice through any
means other than the change in outcome produced by the
divergent standards contained in the rules." Moreover, declaring
TRAP 34.6(f)(3) itself a harm analysis, CCA observes that when
it enacted that provision, "we necessarily rejected the contention
that a missing record could never be found unnecessary to an
appeal's resolution." Although the lack of a record may sometimes
deprive the reviewing court of the ability to determine whether a
missing portion was necessary to resolution of the appeal, an
automatic rule of reversal is not justified.

STATEMENTS COMPELLED IN VIOLATION OF 5TH
AMENDMENT PRIVILEGE MAY BE USED IN SUBSEQUENT TRIAL FOR AGGRAVATED PERJURY:
Tommy Butterfield v. State, No. 881-98, State's PDR from Travis
County; Reversed, 04/21/99; Offense: Aggravated perjury; Trial
Court disposition: Motion to Suppress Granted COA: Affirmed
(Cite: NP, Austin - 1998) Opinion: Keasler, joined by
McCormick, Mansfield, Keller, Price, Holland & Womack
Concurring opinion: Johnson, joined by Price, Holland & Womack;
Dissent: Meyers
Appellant was suspected of sexually assaulting his stepdaughter.
At a hearing in civil court at which the State sought temporary
custody, Appellant was called to testify regarding the child's
whereabouts, as she was missing along with her mother. Although
Appellant invoked his 5th Amendment privilege, the judge
ordered him to respond to questions and threatened him with
contempt,even though he had not been offered immunity. Appellant
testified and was subsequently indicted for perjury. The trial court,
after a hearing, suppressed the statements as violative of his 5th
Amendment privilege. C O A affirmed, in a n opinion not
designated for publication, holding that "the judge stripped
[Appellant] of his constitutional right to decline to answer the
questions; consequently, the substance of [Appellant's] compelled
testimony thereafter is irrelevant." Concluding that the statements
were obtained in violation of the 5th A, COA held the trial court
did not abuse its discretion in suppressing the statements, citing
TCCP 38.23, the statutory exclusionary rule.
CCA granted review to decide an issue never ruled on by the
Supreme Court: may the State use testimony obtained in violation
of the 5th Amendment in a perjury prosecution? Answering that
question in the affirmative, CCA holds that, although the civil
trial judge violated Appellant's 5th A rights when it compelled
him to testify without an immunity grant, the statements he made
may be used against him in his perjury prosecution. Discussing
precedent in which a witness was convicted of perjury based on
statements he was compelled to give before a grand jury, CCA notes
that the Supreme Court has upheld the use of compelled
testimony, reasoning that regardless of the lack of a warning, the
5thA does not condone perjury. US v. Wong, 97 S.Ct. 1825 (1977).
CCA rejects Appellant's argument that its holding "subjects him
to the 'cruel trilemma' of self-accusation, perjury, or contempt."
Instead of lying, Appellant could have either told the truth and
sought to suppress his statements as violative or the 5th A, or
remained silent and sought habeas reLiefif the trial court held him
in contempt. CCA also criticizes the dissent for accusing the
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majority of refusing to acknowledge the COA's reliance on TCCP
38.23, and says COA cited that provision only "as an aside."
Meyers says the case should be dismissed as improvidently
granted because the State misreads the COA's opinion, and makes
arguments based on something the COA never ruled on. COA's
decision that the compelled testimony was suppressible, hence the
trial court did not abuse its discretion, was based solely on TCCP
38.23: 'Nowhere. . . does [COA] hold, state, or even suggest the
testimony was properlysuppressed under some sort of Fifth Amendment exclusionary rule. . . . The majority devotes pages of discussion to support its holding on this issue of first impression. From
the [COA], not a single word." Meyen attaches a copy of COA's
unpublished opinion to his dissent so the reader can see for him/
herself that COA relied on 38.23.
VICTIM'S VIOLENT ACTS ARE ADMISSIBLETO SHOW
DEFENDANT'S STATE O F M I N D : Cecola Jean
Momon u. State, No. 380-98, Appellant's PDR from Hill County;
Vacated &Remanded, 4/28/99; Offense: Agg. A d t ; Sentence; 5
yn (~robated);
COAdisposition: Affirmed(Cite: unpub.-Waco
1997); Opinion: Holland, joined by Meyers, Mansfield, price,
Womack, &Johnson; Dissent: Keller, joined by McCormick &
Keasler.
Appellant was a pregnant high school student when she threw
gasoline on Roderick Brown's shut and set h i on fire. Prior to
committing the offense, Brown, who was sitting next to Appellant
during lunch in the school cafeteria, had threatened to show her
how tough he was when he finished eating. When he pushed his
tray aside, Appellant threw the gasoline on him. At trial she wanted
to introduce 3 violent extraneous offenses committed by Brown to
show her state of mind, namely the reasonableness of her belief
that Brown's act of pushing the tray aside was a threat which she
believed he was about to carry out. Trial court held the evidence
was relevant to her claim of self-defense, but held it was overly
prejudicial under TRE 403.
CCA holds that Rules of Evidence superseded common law
rules in cases such as Dempsey, 266//875 (CCA 1954), which
allow evidence of the deceased victim's character for violence:
(1)to show defendant reasonably believed the force used was
immediately necessary to protect herself from the deceased; and
(2) to show deceased was the first aggressor. CCA also holds
that under T R E 404(a)(2), a victim's extraneous acts of
violence remain admissible to show the defendant's state of mind
and, under 404(b), are admissible to show the victim's character
for violence. Rule 403 states that all relevant evidence is subject
to its general balancing determination, with no exceptions for
defensive theories. However, CCA does agree that in this case
neither the trial court nor the COA addressed how the evidence
was prejudicial, and why it was so prejudicial that it had to
be excluded. Montgomery, 810//372 (CCA 1991, opinion.on
rehearing), requires the trial court to conduct a balancing test, and
moreover, requires the reviewing court to look to the proponent's
need for the evidence in addition to d e t e r m i ~ gits relevance.
COA cannot just arbitrarily conclude the evidence was prejudicial.
In this case there was no discussion ofprejudice, which "is necessary
because Rule 403 creates a presumption of admissibility of all
relevant evidence and authorizes a trial judge to exclude evidence
only when there is a 'clear disparity between the degree of prejudice
of the offered evidence and its probative value."' This was the only
evidence Appellant offered to show her state of mind, and so case
is remanded to COA for a proper Rule 403 analysis of the issue as
required by Montgomey.
~~

30 V O I C E

~

JUNE 1999

DEFENSE OF NECESSITY WAS N O T RAISED WHEN
DEFENDANT DID N O T ADMIT T O COMMITTING T H E
OFFENSE, T H U S COUNSEL N O T INEFFECTIVE FOR
FAILING T O REQUEST I N S T R U C T I O N O N T H A T
DEFENSE:
Muhammad Luthariaus Young u. State, No. 112-98, State's PDR
from Lamar County; Reversed & Remanded, 4/28/99; Offense:
Attempted Murder; Sentence: 20 yrs; COA: Reversed (Cite: 95711
923 -Texarkana 1997); Opinion: Meyers, joined by Keller, Price,
Holland, Womack & Johnson; Concurring Opinion: Womack,
joined by. Keller; Dissent: Mansfield; McCormick & Keasler
concurred w/o opinion
Appellant was under "civilian arrest" by the Hilliard bothers
when he attempted to escape from their moving truck. According
to the ~ i l l i a r d i ,
the driver stop the truck or
he would 'tip out the transmission and kill them all!' Appellant
then put his foot on the gas pedal and grabbed the steering wheel,
causing the car to run off the road into a convenience store's gas
Appellant testified that he feared for his life after bekg
unlawfully "arrested" by the Hilliards, was trying to get out, and
the accident was caused when Don Hillard grabbed his arm,
hitting the steering wheel, and caused the truck to veer off the
road. He denied putting his foot on the gas or threatening the
Hilliards. Counsel argued that Appellant's actions were justified by
his reasonable fear that he had to grab for the door handle and
attempt to escape in order to save his life. Appellant argued
counsel was ineffective because h e failed to request an instruction
o n the defense of necessity, relying on vasquer, 830//948
(CCA 1992).
CCA reviews the Strickland standard for ineffectiveness, and the
defense of necessity, which requires the defendant to admit violating
the statute under which he was charged, then offering necessity as
a justification which weighs against imposing punishment for that
act. Although COA was correct when it held that Appellant's
testimony supported the possibility that he was trying to free
himself from an unlawful arrest, COA erred by assuming Appellant's
testimony raised the defense of necessity. In Vasquer the defendant
admitted he committed the offense. CCA holds that because
Appellant did not admit he committed attempted murder, he was
not entitled to an instruction on the defense of necessity, and
therefore, counsel was not ineffective for failing to request the
instruction.

ellant ant-demanded

DEATH PENALTY OPINIONS
ERIC DEWAYNE CATHEY, No. 72,772, from Harris County;
Affirmed 4/21/99 Opinion: Keller, joined by McCormick,
Mansfield, Price, Holland, Womack & Keasler; Johnson concurred
w/o opinion; Dissenting Opinion: Meyers
Appellant and his 5 co-horts kidnapped a 20-yr-old woman, tied
her up, beat her, shot her 3 times in the head, and dumped her
body in a "desolate area of Houston." Appellant later told one of
the conspirators (who testified against him at trial) that he had
shot the victim but didn't know why.
Corroboration of accomplice witness testimony. Accomplice
testimony was corroborated by following: cops had retrieved
Appellant's gun, which matched the bullets and casings found w/
the victim, and two other non-accomplice wimesses testified that
Appellant made statements indicating his involvement with the
killing. CCA rejects Appellant's assertion that this evidence

proved only commission of the offense, and declines "to impose
kgal and f a d sufficiency standards u p a review of accomplice
witness testimony. The accomplice witness mle is a statutorily
imposed sufficiency review and is not derived from federal or
state constitutional principles[.] The burden established by the
Legislature is that there be other evidence tending to connect the
defendant with the offense. The State has met that burden."
Defense witness was not mtimidated by iudge. Appellant called
codefendant DeLeon, who was in custody awaiting hts own trial
and had given cops a statement, but did not testify for the State.
Appellant claims the tr~alcourt coerced and intimidated DeLeon
into refusing to testify, m vtolation of due process. DeLeon had
agreed to testify, saymg he had to get somethmg off hi chest. After
the trial court warned hlm that anything he satd could be used
against him at his trial, that his lawyer couldn't counsel him, and
that refusal to answer questions would subject him to contempt,
DeLeon asserted his privilege and refused to testify. Distinguishing
this case from Webb u. Texas, 409 US. 95 (1972), in which the
trial court had assured the witness (who he assumed would he)
that dhe hed he would be prosecuted for pequry, and any sentence
received would be not only added to his presentsentence,but would
impair his chances for parole. CCA holds trial court was only
expressing concern for DeLeon, and assuring his waiver of the
privilege was made intelligently and voluntarily.
Other rejected points: Improper parties charge, and unconsttmaonality of death penalty statute.

..

JOHNATHAN MOORE V. STATE, No. 72,638, from Bexar
County; Affirmed, 4/21/99 Opinlon: Keller, joined by M c b i c k ,
Prlce, Holland, Womack & Keasler; Mansf~eldconcurs in pomt
12 &otherwise joins majority; Meyers &Johnson concur in result
wlo opmlon
Appellant shot and killed an off-duty cop after he and his friends
were caught burglariang a house. Appellant gave police a statement
admttting that he had kdled the cop.
Competency to stand trtal. Prior to trial defense counsel asked
the court tn an e x p m heating to appoint a psychiatrist. The court
appointed Drt Arambula who examined Appellant, but never filed
a report with the court. At trial, Arambula and Dr. Margatet Zeulzer
testified that Appellant was tnsane at the rime of the offense. At
the behest of the State, the court appointed Dr. John Sparks, who
examined Appellant and determined that he was sane at the time
of the murder and competent to stand trial. Despite Appellant's
outbursts during trial,history of mental illness and alcoholism,
and decision to represent himself during portions of trial, CCA
upholds trial court's determination that he was competent.
Omissions from the record. T r d court had granted Appellant's
motion requesting that all bench conferencesbe recorded.
It was not until the State's rebuttal that counsel discovered that
the court reporter was not recording everythlngverbatim. Counsel
objected, argued the record was ~ncom~lete
and moved for a
mistrial. He filed an objection to the statemept of facts with CCA
and tried to supplement the teporter's record pursuant to TRAP
34.6(e). Appellant does not argue that wimess testimony or notes
were lost, but complainsthat benchconferences were not recorded.
CCA holds that the granting of a motion to record bench conferences does not preserve error, but ahould be treated similarly to
a granted motion in limine or a motion to suppress evidence.
The record must reflect that trial counsel either (1) attempted to
stipulate with opposing counsel and the trial court the substance
of unrecorded bench conferences; (2) requested that trial court

r&t thesubstanceof unrecorded benchconferences, or; (3) make
aformal bill of exceptionregarding the substanceofthe unrecorded
bench conference. A motion to record bench conferenma does not
shift to Opposing party the burden to show what transpired at the
conferences, lust as a motion in hmine or motion to suppress does
not shdt the burden.
Other rejected p o ~ ~ tVoit
s : dire errors; admission of Appellants
oral statements: failure to mstruct on lesser mcluded offense of
murder; failure to insauct jury to acquit by reason of mnsanity;
constitutional challenges to death penalty.
ANTHONY FUENTES, No. 72,700, from Hartis County;
Affirmed, 4/28/99 Gptnion: Meyers, joined by Mansfield, E c e ,
Holland, Womack, & Keasler; Keller concurred in point 15, but
otherwise jomned malonty; McCormick concurred wlo opinion
While robbing a Handi-Mart, Appellant shot and killed a
customer, who had chased one accomplice outside, causing him to
drop the two cases of heer he had stolen. CCA rejects Appellant's
challenges to sufficiency (both factual and legal) of the evldqnce
to support the convtction and sufficiency of evidence to support
the accomplice testimony.
Counsel not ineffectwe for failmg to request lesser included
Instructton on felony murder: CCA rejects this contention
because the evldence did not raise felony murder, wh~chdoes not
include the element of intent to kdl. Felony murder is unintenttonal murder committed in the course of committing a robbery.
Capital murder includes an intentional murder committed m the
courseof robbery. Felony murder is a lesser included offense of capital
murder but evidence estabhshed that Appellant's act in shooting
the victim was mtentlonal. Because he was not entitled to the lesser
included instruction, counsel was not ineffectwe m failing to
request one.
Defendant not allowed to rebut good character of victun with
extraneous misconduct: The State introduced the testimony of a
witness (a proprietor of the Handi-Mart) who said the vicrim had
never caused trouble at the Handi-Mart. Appellant wanted to
rebur this testimony by asking the wimess whether she had ever
heard that he had coimn~ttedunauthorized use of a motor vehicle
in 1992, criminal mtschief m 1990, attempted burglary in 1987,
and evading arrest in 1984. CCA holds that permitting the State
to offer evidence ofvicnm's good character was error, but trial court's
refusal to aUow rebuttal wirh extraneous ;acts of rn~smnductnot rclated to the victim's conduct at thc I lmdi-Mart was not outside
the "zone of reasonable disagreement."
Other rejected points: Batson error, improper argument by the
State, voir dire issues.
DONELL OKEITH JACKSON, No. 72,622,fromHarrisCounty;
Aff~rmed,4/28/99 Opinlon: Per curiam; Concurrtng opinion:
Meyers, joined by Johnson; Concurring opmion: Mansfield
Appellant shot and killed the vicnm in retaliation for testlfylng
against Appellant's friend, David Smith before agmnd jury. Smith
gave police a statement saytng he did not know Appellant was
going to shoot the victim. After Appellant learned of Smith's
statement, he told police that Smith had paid htm $200 to kill the
victim. At trial Appellant denied that he was paid, and testtfied
that he only wanted to scare the victim so he would not testify
against Smith.
Defense not entitled to appointment of polygraph examiner:
Appellant filed a motion requesting appointment of a polygraph
examiner, which the trial court refused to grant. At trial he argued
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that police misled him into making false statements, which the
officer denied. On appeal he atgued that he was entitled to the
polygraph examiner under Ake u. OkLJloma, 470 U.S. 68 (1985),
&at a n expert opinion on Appellant's credibility was necessary to
a fundamentallyfair trial, and that a polygraphexaminer's opinion
is no longer subject to a per se rule of exclusion, but should be
governed by TRE 702. CCA holds that Appellant was not entitled
to appointment of a polygraph examiner. In other cases, experts
such as psychiatrists, chemists, and pathologists, were necessary
because "the defendant made aprehminarys h o w of a significant
issue of fact on which the State would present expert testimony,
and which the knowledge of a lay jury would not be expected to
encompass!'Credibility of witnesses is a matter for the jury, thus
trial court did not err in refusingto appoint a polygraph examiner.
Failure to testify waived complaink Appellant wanted to take
the stand at punishment for the l i d purpose of raismg mitigation
~ssues,but the trial court &ed this request. He atgues that had
he testified the State would have been allowed to cross-examine
him concerning extraneous &enses. CCA relies on Luce u. U.S.,
469 U S , 38 (1984), in which the defendant wanted to appeal a
ruling refusing to exclude evidence of a prior conviction that the
State threatened to use in case the defendant testified. Supreme
Court held that defendant did not preserve e m because he did
not testify. Court rejected this claim because it would have had to
speculate about such things as the precise nature of the defendant's
testimony, whether the gov't would have used the prior for
impeachment, whether the accused would have testified, and
whether any error would have been harmless. CCA says this case
is similar, and thusholds Appellant failed topreserve error because
he did not testify.
Other rejected points: Admission of victim impact evidence,
denial of lesser included offense instruction on aggravated assault,
extraneous offenses at punishment.

Courts of Appeals
JUVENILE 1S DEEMED T O BE "IN CUSTODY" WHEN A
REASONABLE CHILD WOULD NOT FEEL FREE T O
LEAVE: In the Matter of, L.M..
- . No. 03-97-00334-CV:. luvenile
appeal from Travis County; Injury to a Chid; 25 yrs determinate
sentence; Reversed & Remanded, 4/15/99.
Appellant (Lacresha Murray) was 11 yrs old in 1996 when she
was taken into "ptotective"DPRS custodyafter 2-yr-old JaylaBelton
died in her family's home. After the medical examiner told police
that Jayla had bled to death in 5-15 mlnutes after suffering an
injury to her liver, Appellant and her older sister quickly became
the focus of the police investigation. Two cops and a "victim
services counselor" went to the shelter where Appellant was held,
interrogated her for almost 3 hours, and got her &sign a statement
saying she had accidentally dropped and kickedlayla. COA holds
tbat the statements, both oral and written, should have been
suppressed because they wcre the
of a Nstodi intermgation
in violation of Family Code Q 51.095, whiclfrequires a juvenile
in police custody to be taken before a magistrate, who then
administers statutory warnings. COA rejects State's argument
(which was accepted by the trial court) that Appellant was only
in "protective" custody when questioned by cops, and holds that
a reasonable child under the same citeurnstanceswould not have
felt free to leave. Judgment is therefore reversed, and the case is
remanded to the trial court. COA also rejects Appellant's double
jeopardy and insufficiency claims, A'A

.
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2 Did ttial counsel rendet heffecti<e assistance by
failing to object at triat t s the ma1court's failure to
hold a punishmenthearingafter adjudicationof guild
3. May a defendant appeal emor in the assessment of
~unishmentfollowingthe adjud~cationof guilt!
No. 1957-98, GRIFFITH, CARL MICHAEL; 4171995
Appellant's; Tarrant; DWI; NP
Did the court of appeals err in holding that the *&a? cow
pmperly admitted the audio portion of the vHw qwinwhidb
appellant invokes his right to counsel!
No. 0132-99; LOPEZ, ENRIQUEi 4/7/99; Appellant's; Bexa~i
A m ~ t e Capital
d
Murder; NP
No.1335-98; VON SCHOUNMACHER, JAMES; 4/7/99
Whether, after a cause is remanded for retrial on punishment
State's; Bern; Burgkry of Buildingr NP*
only pursuant to Art. 44.29(b), VA.C.C.P,, a trial court has the
Whether the state's punishmentrsommendation of e~ghtyears jurisdiction to grant a motion for new trial.
deferredadludicationbound the trial court to assw punishment at
elght year$ or less upon adjudication of guilt!
No. 1901-98, WEBB,HARVEY LEE, 4/14/99S~e's;Tanant;
Posdeocaine &heroin; 980//924
No. 1911-98, LACOUR, DAVID; 4/7/99; S & SP&; Jefferson;
May a state jail felony conviction, enhanced to a second d-e
Disorderly Conduct; 980//525
felony under Penal Code 9 12.42(a)(2), be further enhandas a
State's Issues:
habitual under 5 12.42(d)!
1. Did the court of appeals err in determining the state
put on no evidence to show appellant was reckless No. 1936/7-98; TIEDE, BERNHARDT, 11; 4/14/99; App's;
about whether another may be present who may be Panola,; Mnrder and theft over $200,000; NP
offendedabout appellant%intentional exposure ofhis
Dz, the courts of appeals have jurisdiction over appeals of
genitals m a public place!
pre-trial
habeas matte%concetning bail?
2. Did the court of appeals err in holdii that a public
place can become aprivateplacebecause it is remote
No. 0002-98, NEWING, KENDALL; 4/14/99 App's; Harris;
or secluded?
3. Did the court of appeals misintetpret the state5 Aggravated Assault; NP
Did the court of appeals en by concluding appellant had not
evidence of daytime nudity on a public beach as no
preserved
the issue of the trial court's improper limitation of
evidence of recklessness on the part of appellant1
appellant's
cmss-examination of the complainant?
W
h
a
t
constitutes
evidenceof
appellant?s
recklesness7
4.
State Prosecuting Attorney's Issues:
1. Where the defendant exposed his genitals on a No. 004589; HEAD, JACK, JR.; 4/14/99; App's; Tarrant:
public beach, is it irrational for a jury to conclude Agg.SffiAsslt & Indecency; NP
Whether the court of appeals erred by affirming the trial court's
that the defendant urnsciously disregarded a& that
another may have beenpresent and offended by his admission of tesmony by a state's witnew that the statements of
act,merely because the public beach was remote and two persons he interviewed were mnslstent with the facts related
by the victim.
secluded!
2. Do nudisrs have a tight w exclude non-nudists from
No. 0051-99 EUBANK, AARON BRET, 4/21/99; Applw
a public beach!
Tamnt; Agg.Sex.Ass1t; NP
No. 1925-98, JONES, FRANK, 4/7/99; State's; Bexar;
Whether courts of appeals have jwdict~onover the appeal of
the denial of habeas corpus relief!
Murder; NP
Whether a defendant who has been adjudicate guilty after
b a g laced on deferred adjudication community supervision is No, 0053.99, GRANT, BOBBIE GAWER; 4/28/99; State's;
subject to the full range of punishment for the oEense.
Montgomery; E d i n g Arrest; NP
The court of appeals erred in holding that the omission of a
No. 1947.98, DICKEY, ERVIN JEROME; 4/7/99; State's; wholly redundant "mistake of fact' instruction is harmfuL
Harris; Murder; 981//773
1, Did the court of appeak correctly analyze harm from No, 0064-99, GARCIA, HERIBERTOj 4/28/99 Appellant's;
the trial court's refusal to subthtt a "multiple assail- Swisher; Deliveq of Cocaine; NP
an%" charge?
1. Whether appellant was entitled to remand for new
supprwion hearing or new trial!.(For the failure of
No. 1949-98; HARDEMAN, TERRY WAYNE; 4/7/99;
judge wnducting Jdckson u. Denno hearing to enta
Appellant's; Harris; Delivery/Cocaine; NP
wdtten findings of fact 6t conclusions of law, ddlstin1. Is error in failing to hold a punishment hearing a k a
guishing Bas, 626//769).
adjud~cationpresented by the act of filing a motion
2. Whether appellantb statement was inadmissible at
for new trial or must a defendant also present
trial and should have been suppressed!
evtdence to show what he would have offered at the
*
llldicates
Carrt
ofAppe$s' opinbn was not designad for publication.
adjudication hearing.
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