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REGISTRATION INFORMATION
Please complete and send this registration form by mail to:
CDLP 600 West 13th St., Austin TX 78701
or by fax to: (512) 469-9107
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Bar Card# - - - - -- -- -- -- - -- -- -- Address
City, State, Zip--- - -- -- -- - -- -- -- - Phone-- - -- -- -- -

fax - - - - -- -- --
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This seminar is designed to give the
capital practioner a practical education on
the the many issues faced in a capital
proceeding. Attorneys will learn the
practical skills of investigating a capital
murder case, jury selection, crossexamination of the state's mental health
expert, presenting mitigating evidence and
dealing with the client as well as the
substantive law relative to these areas of
practice. Attendees will also receive a copy
of 2001 Death Penalty Law and Practice
Manual by Steven Losch.
DESTINATION INFORMATION
The seminar is being held at the San Luis Resort - located at 5222 Seawa\l Blvd., Galveston, Texas 77551.
l'le have rooms blocked at a rate of $130.00 +tax per night. The deadline to make reservations at the San
Luis Resort is February 6th, 2002, to guarantee our room rate and availability. Reservations made after
this date will be taken on a space available basis and may be at a higher rate. Please call the San Luis
Resort at (409) 744-1500 at your ea1\iest convenience and refer to TCDLA or the Capital Murder Seminar.
SCHOLARSHIP REQUESTS
There are a limited number of scholarships available to those deserving attorneys actively engaged in the
defense of criminal cases. Scholarship requests must be in writing and state that the applicant is a
member of the State Bar of Texas, the length of time he/she has been practicing as a criminal defense
lawyer, and whether he/she has ever received a scholarship from CDLP, TCDLEI, or the Friends ofTCOLA.The
request should be accompanied by two letters of recommendation; one from the Texas or Federal judiciary,
the other from a TCDLA member.
SCHOLARSHIP APPLICATIONS ARE DUE by February 11"'.
CLE INFORMATION
An application for accreditation of this activity has been submitted to the NCl Ecommittee of the State
Bar of Texas and is pending. It is expected that the State Bar of Texas for will accredit this program up to
13.25 hours of Continuing legal Education credit. Credit for attendance may be utilized toward the CLE
requirements for the certification and re-certification of attorneys in criminal law by tne Texas lloard of
l egal Specialization and towards the total Cl E requirements of the State Bar of Texas.

Registration
0 Current or new member
0 Non-member
0 Non-member
0 Early registration ends february 12, after that date please add

$250
$350
$125
$50

Membership Fees
Update your membership or join ond get the seminar at the member price!
0 New member (see below)
S7 5
S150
0 Renew l~embership
Can't Attend?
0 Buy the book
$85

Your Total _ _ _
0
0

Check enclosed (payable to CDLP)
Visa 0 1·1asterCard 0 American Express 0

Discover

Name on card - - - - - - - -- - - - - - - -- - Card Number -- - - -- - -- -- - - -- - - -Expiration Date - - - - - - - 0 1 am applying for a scholarship by February 11th.
To apply, send a letter indicating: your need, whether you have received a
scholarship before. and when. Include two letters of recommendation, one from
a member of TCDLA and one from a judge.
0

Please check here or call the office if you require special assistance.
We will be happy to help in any way we can.

0

Please check r1 you would like o confirmation foxed to you.

FOR NEW MEMBERS ONLY
Nominating Endorsement
f\s a current member of TCOLA, I believe this applicant to be a person of professional
competency, integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or

affiliate applicant.
Member's Name_ _ _ __ __ _ _ _ __ _ _ _ _ _ _
1·1embe(s Signature - - - - - -- - - - - -- -- - -

Please call Randy ot (512) 478-2514

or check o11t our Website www.tcdla.com for information
CANCELLATIONS
If you register but ca nnot attend and would like a refund - less a $50 cancellation
fee), please mail or fax (512/469-9107) your refund request so that our office receives
it at least 2 business days before the program.

JANUARY/FEBRUARY 2002

0

2

M

cu

E

.:
i

for the Defense
features
18

motion of the month

20

Who Goes First?
by Keith Hampton

columns
6
8

to
12
16

president's message
editor's comment
federal corner
capitol corner
the corner office

departments
7
14
15

23
24

upcoming events
new members
from the four corners of texas
announcements
significant decisions report

www.tedla.eom

btnelit ofTCDJA membership. Non·member subscriptions: S75 annuJH)··
Periodicals Poslage Paid :at Austin, Tex.u.

CONTRIBUTORS: Send all feotur< articlts to Greg ll'r stfall,ll'c ;tfaii,Piltt, & Cu tr<r, One Summit AR,
Suitt 910, F01t 1\'orth, TX 76101,8171877-1700. PI<JS< ><nd all other nu terials for publication to John
Carro11, Ill Wt".st Olmos Drh·C',SJn Antonio, Ttx.u 78712.2101829-7183 or to, \'oic,•f~Jr th( L>tj'or:t, 600
1\'t st 13th Street, Austin, TX 78701, S11/418·2SI4, Fax Sl 2/469·9107
e-nuil mJttrills cJn be sent to www.tcdl3.com.

POSTMASTER: Send oddre;s chJngts to \\tir,·forrlrr D.jmw, 600 \l'tst 13th Str«t,Austin, Texas 71-701.
\~ia for the D<fm$e is published to (ducatc, trJin and support attornt)'S in the prJcticc of criminJI
dtfenst law.

StJttnttnts ;~nd opinions publishtd in th \'okt•/c>r tlli V,fc.·mrar<- thosC' of the 3Uthor lind do not ne("C'SSJril)' rt prtsent th position ofTCDL\. No nuterial mol)' be reprinted "i thout prior ap~'fO\'JI Jnd propC'r
credit to the mJgJZinc. 0 2002 Tex,u Criminal Defense lawyas Associ1tion.

lltiu for tlr< D<fms.: (ISSN 036-1·1231) is publish«! monthlr. <xcept for JanuJry/februJry ond July/
August, which ar~ bi-monthl)1, b)' the TtXJS Crimin.JI Defen~ l.awytrs Asso<iJtion Inc., 600 \\'ot 13th
Str«t, Austin, Texas 78701. Printed in tht USA. Basic subscription rJ tt: S-10 ptr ytJr when rneh·C'd as a

TAX NOTIC£ S36 of )Wr annual ~SI9 if a Stud<nt Member) is for a one year subs<rlptlon to the Vo.'<efo<the O.[.nse and S39 of the regular does is for TCOLA legl!lati\'<! p<og<ilms. Dues to TtOLA are not deductible
as a charitable contribution but may be deducted as an ordinary business "'l''flse. l!e<ause of TCOLA's legislative p<Opram, S39 of sustaining and regular membership does Is not deductible as a business expense.

DIRECTORS

PAST PRESIDENTS

OFFICERS

Eric 1-1. Albritton Longview
G. Patrick Black Tyler
1'/es Ball Arlington
Danny Easterling Houston
Lance Evans Fort Worth
Alberto Garcia Austin
f·\ike R. Gibson El Pa1o
Dexter Gilford Austin
David Guinn lubbock
Ronald P. Guyer San Antonio
William S. Harris Fort Worth
Cynthia Henley Houston
Roderique Hobson, Jr. lubbock
Chris Hoover Plano
I'/.H. "Bennie" House, Jr. Houston
Jeff Kearney Dallas
J. Craig Jett Dallas
f·lartin Lenoir Dallas
Robert "Bobby" Lerma Bro11nsville
H.\'1. "Woody" Leverett, Jr. Hidland
Jesse f.\endez l ubbock
George f•\ilner, III Dallas
Tyrone f·\oncriffe Hou1ton
Walter "Skip" Reaves West
Richard Rodriguez Harlingen
Katherine Scardino Houston
George Scharmen San Antonio
Stanley Schneider Houston
Richard Segura, Jr. Au1tin
Ronald Spriggs Amarillo
f·\ary Stillinger El Paso
J. Gary Trichter Houston
f·\andy Welch Houston
Greg Westfall Fort Worth
Don Wilson Abilene
Phil\Vischkaemper lubbock

SECOND VICE PRESIDENT
Daniel Hurley
Lubbock

FIRST VICE PRESIDENT
Cynthia Hujar Orr
San Antonio

TREASURER
Randy Wilson
Abilene

SECRETARY
Stuart Kinard
Austin

PAST PRESIDENT
Bob Hinton
Dallas

IM~IEDIATE

l·lembership
Bennie House
(713) 688-3398
(713} 680-0804 Fax
Lydia Clay-Jackson
(409) 760·2889
(409) 756-0901 Fcx
Verse! Rush
(940) 767-7567
(940) 723-9972 Fax

Lawyers Assistance
Dan Hurley
(806} 770-0700
(806) 763·819g Fax

Nominating
f·\ark Daniel
(817) 332-3822
{817) 332·2763 Fax

Rural and Small Town
John R. Smith
(935) 598-2744
(936) 598-6336 Fax

Corrections and Parole
Gary Cohen
(5 12) 476-6201
(512) 477·5778 Fax
Bill Habern
(936} 594·2123
(936) 594·9100 Fax

Legislative
Keith Hampton
(512) 746·8484
(512) 476·9309 Fax

Sheldon 1'/eisfield
(956) 546-2727
(956) 544·7446 Fax
Charlie Butts
(210} 226-1692
(2 10) 226·2297 Fax

Associate Directors
Henry Bemporad San Antonio
William Carter Hadisonville
f·\ike Charlton Houston
Brian Chavez Odma
Knox Fitzpatrick Datlas
Di3nna Hoermann San Antonio
Larry f·loore Fort Worth
Andy Nogueras ~\cAUen
Verse! Rush Wichita Falls
Grant Scheiner Houston
Joe Spencer El Paso
John Young S•.,.etiVater

PRESIDENT
Betty Blackwell
Austin

PRESIDENT-ELECT
~lark G. Daniel
Fort Worth

Indigent Representation
Liaison 1'1/State Bar Of Texas
Catherine Greene Burnett
(713) 646·183 1
(713) 646· 1766 Fax

Amicus Curiae
Rick Hagen
(940) 566· 1001
(940) 757-9878 Fax

Death Penalty Committee
Director: Phil 1'/ischkaemper
(806) 763·9900
(806) 763·9904 Fax

Continuing Legal Education
Gerry f·lorris
(512} 479-8600
(512) 479-8600 Fax

David O'Neil
(936) 294·1663
(936) 594-9100
Innocence Committee
Cynthia Hujar Orr
(2 10) 226· 1463
(2 10) 226·8367 Fax
Second Chair Committee
Carolyn Denero
(512) 472-1353
(512) 472· 1316 Fax

Chair: Cynthia Hujar Orr
(2 10) 226·1463
(210) 226·8307 Fax

Hall Of Fame
Clifton "Scrappy" Holmes
(903) 758· 2200
(903) 758-7864 Fax

STAFF
E.x~cuti..·e

General Counsel
Kellie ~1. Bailey
kbaitey@tcdla.com
Program Coordinator

Randy V.c({ammy
randym@tcdla.com

.. dectased

STAFF

Director

Joseph A. Martinez
jmartinez@tcdla.com

Robert Hinton
Dallas (2000·2001)
f·lichael P. Heiskell
Fort Worth (1999·2000)
Kent Alan Schaffer
Houston (1998·1999)
E.G. "Gerry" ~!orris
Austin (1997-1998)
David L. Botsford
Austin (1996·1997)
Bill Wlschkaemper
lubbock (1995-1996)
Ronald L. Goranson
Datlas (1994-1995)
David R. Bires
Houston (1993·1994)
Gerald H. Goldstein
San Antonio (1992-1993)
Richard Alan Anderson
Dallas (1991-1992)
Tim Evans
Forth Worth (1990·1991)
Judge J.A. "Jim" Bobo
Odma (1989·1990)
Edward A. Mallett
Houston (1988·1989)
Charles D. Butts
San Antonio (1987·1988)
Knox Jones*
McAUen {1986·1987)
Louis Dugas, Jr.
Orange (1985-1986)
Clifton L. "Scrappy" Holmes
longview (1984-1985)
Thomas Gilbert Sharpe, Jr.
Bro-.nsvitle (1983-1984)
Clifford W. Brown
lubbock (1982-1983)
Charles 1·1. ~lcDonald
Waco (1981-1982)
Judge Robert J). Jones
Austin (1980·1981)
Vincent Walker Perini
Dallas (1979·1980)
George F. Luquette•
llouston(1978·1979)
Emmett Colvin*
fairfield, VA (1977-1978)
Weldon Holcomb
Tyler (1976·1977)
C. David Evans*
San Antonio (1975-1976)
George E. Gilkerson
lubbock (1974-1975)
Phil Burleson*
Datlas (1973-1974)
C. Anthony Friloux, Jr.*
Houston (1972-1973)
Hon. Frank Haloney
Austin (1971·1972)

District 1
Bill Wischkaemper
Ron Spriggs
Rod Hobson
David Guinn
District 2
~lichael R. Gibson
Jim Darnell
Woody Leavritt
Ton l·lorgan

Semin3r Planning Assistant

District 3
/•lark Daniel
J. Craig Jett
Jeff Kearney
Randy Wilson
George f•\ilner III
Bob Hinton
District 4
Scrappy Holmes
Eric Albritton
Barney Sawyer

District 5
Katherine Scardino
David Cunningham
f.like Charlton
Stanley Schneider
Tyrone f·loncri ffe
f·larjorie f.lyers
Gary Trichter

Rose Val•nzuela
Rose@tcdla.com

EDITOR
Voice for the Defense
John Carroll
San Antonio

District 6
Sheldon Weisfeld
Bobby Lerma
Kyle Welch
Doug Tinker
District 7
Frank Suhr
Cynthia Orr
George Scharme n
John Convery
Rusty Guyer

District 8
Ca ro~n Dena:o
Ran y Leavitt
Gerry f·lorris
Bill Allison
David Botsford
J oe Cannon
J im Brookshire

Comptroller
Alegria Olivarez
eging@tcdla.com
Capital Assistance Attorney
Phil 1'/ischkaemper
p.visch@tcdla.com
llernork Specialist
Stephani~ Doherty
stephanie@tcdla.com
Administrative Assistant
Susan Veta·Rice

"·etarice@tcdla.com

EDITOR

Significant Decisions Report
Cynthia Hampton
Austin

FEATURE ARTICLES EDITOR

Greg Westfall
One Summit Ave., Suite 910
Fort Worth, IX 76102
(817) 877-1700

PRODUCTION ASSISTANT
Susan Vela Rice

TCDLA/Home Office
(512) 478-2514

PRitlrHIG
HPRESS, IIIC.
(512) 389·0140

DESIGN
Ken Case

Sprint PCS is offering a 15% discount to TCDLA
members on its wireless services.
Existing Sprint customers can receive the discount
without interruption and new customers can receive
additional discounts on equipment.
Contact Kurt Hermri1gton at 512-344-4255.
ViteconUne is offering TCDLA members pricing
advantages on everything you need to run your office,
such as office supplies, equipment, and furniture.
If you need it, they can get it to you at a low cost and
overnight. Contact Cora Fortin at 1-800-797-2969.
Hertz Car Rental is offering TCDLA members world-wide
discounts on all business and leisure car rentals.
You will need the member ID so call our office first
and then call Hertz at 1-800-654-2200.
LegalEdge Case Management Software is offering a
group rate to TCDLA members based upon the
number of people purchasing. The company will also
personalize the system to include the names,
addresses, telephone numbers, and other biographical
information of every Judge, Court and investigating
agency in the State of Texas for the database.
Call Le Ann Horrocks at 1-228-872-8429.
Lois Law is offering a 10% discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or
dcross@loislaw.com.
R & R Bookstore in San Antonio is offering a
"meet or beat" the lowest price on all legal materials.
It will not charge for shipping and has EVERY legal
publication imaginable.
Call Robert Donaldson at 210-225-1107.
OELL.COM is offering TCDLA referral fees for Dell
hardware purchased online through the TCDLA website.
Go to TCOlA.com for the Dell link.
Subscription Services Inc. is offering up to a 50%
discount off the cover price of nearly
every magazine printed for our members.
Call Marilyn at 1-800-289-6247.

WWW. TCDLA.COM

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about
the latest news affecting you, your practice and your
clients. To be added to either the general or capital
listserves, contact Stephanie Doherty at
Stephanie@tcdla.com.
Motions Disk. You are entitled to 1 free copy of our
State motions disk.

Voice for the Defense. You will receive t he only
state-wide magazine published exclusively for
criminal defense attorneys.
Capital Litigation Update. You can receive the only
state-wide magazine published exclusively for capital
litigators.
Strike Force. Whenever zealous advocacy results in
threats of contempt against you, the best criminal
defense attorneys in t he state will come to your defense.
Directory. You will receive an annual membership
directory organized by county, city and last name.
Members Only Website. As a member you have access
to the members-only section of the TCDLA website. The
members-only section contains hundreds of motions,
briefs, a list of expert witnesses, testimony of expert
witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members
can receive scholarships to TCDLA seminars.
Second Chair Program. Only TCDLA members can
participate in the 2"d Chair Program that pairs
experienced attorneys with those needing more
experience in trials and hearings. To sign up, visit our
website at www.tcdla.com.
Assistance with Legal Questions. You can e-mail a
question to the TCDLA home office and we will help you
get your question answered through the assistance of
over 2000 criminal defense attorneys.
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overnor Perry recently filled a vacancy on the Court of Criminal appeals with a
well-known former Houston prosecutor, Cathy Herasimschuk. Previously,
Herasimschuk worked for Governor Bush. later, Herasimschuk ran for the Court
of Criminal Appeals and lost. So, when she was appointed to the new vacancy she did the
unthinkable and changed her name to Cochran. Although she possesses all the necessary
qualifications, including being a Republican, she knew she could not get elected in a statewide race with the name she had used for over 20 years, so she changed it. Can you imagine
the uproar if a man had chosen to do that?
Steve Mansfield ran for the Court against a very well respected, incumbent conservative
Democrat, Justice Chuck Campbell, and beat him. Soon, Mansfield would embarrass the
Court with the discovery that he had misrepresented his legal qualifications. later Mansfield
layered embarrassment upon embarrassment when he was arrested for scalping U.T. tickets. After his first term, i'vlansfield knew he was targeted for removal so he chose not to run
for reelection. But now he's back. First Mansfield flirted with the thought of running for
the Supreme Court, but eventually decided his chances of election would be far better on
the Court of Criminal Appeals. (Obviously no one pays attention to these elections- after
all, he had won previously.) This seems an odd way to pick justices for our highest court
handling criminal appeals. But would appointing justices be any better?
Cathy Hcrasimschuk/Cochran has the resume to be an outstanding judge. However,
her first opinions have caused grave concern among those who care about fairness. Ex parte
Grtll'es decided January 2, 2002 involved a capital murder writ. Cochran wrote the majority
opinion, which held that the d efendant was not entitled to effective assistance of counsel
on his writ of habeas corpus. Result: this defendant will be "procedurally defaulted," a 25cent phrase for "screwed;' because his first writ was not done properly. None of his issues
will be reached. According to Cochran, the statute provides for the appointment of"competent" counsel, but not "effective" counsel. Newspapers across the state have questioned
the wisdom of this decision. (There is no doubt that the opinion is well-grounded in constitutional law, since co nstitutionally one is not entitled to an attorney in the writ process at
all, so how could the court hold the defendant had a right to an effective lawyer?) But those
decisions had been made prior to the passage of Article 11.071 of the Code of Criminal
Procedure, which was enacted to appoint counsel and speed up the death machine. Regardless, the Court held that this statute provided no basis for relief from an ineffective
attorney. This is particularly worrisome since in this case the Court fwd appointed the cowl-
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sel in question.
One week later, Cochran authored Ex Parte McCain. In this opinion, the Court of Criminal Appeals held that a 17 -year-old dropout can waive his right to a jury trial and plead
guilty to a felony charge without the benefit of an attorney, ill direct l'iolntion of state law,
Article 1.13 of the Code of Criminal Procedure. The Court held that the defendant could
have appealed and had the conviction set aside, but he failed to do so because he was granted
probation - without the benefit of ever speaking to an attorney about his case. Prior to the
hearing on his motion to revoke, he filed this writ challenging his conviction. Judge Holcomb
points out in his dissent that the Court overrules 100 years of precedent, in holding that the
failure to appoint an attorney in a felony case prior to the waiver of a jury trial, no longer
makes such conviction void. (Although prior case law said the conviction was void and
therefore could be set aside by a writ of habeas corpus.) Mr. McCain was not appointed an
attorney until the motion to revoke his probation was filed. Since there is almost no defense to a motion to revoke probation, it is fairly certain this young man is going to prison.
Article 1.13 has long been the gatekeeper that kept aggressive prosecutors and docketmoving-judges from forcing individuals to plead guilty without the benefit of an attorney.
Now as long as the fool gets probation and doesn't file his notice of appeal within 30 days of
the judgment, the conviction stands. Judges have been known to tell defendants that it is

January/February 2002
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better to get probation for "som ething you didn't do than it is
to go to prison for something you claim you didn't do." So an
innocent person could be talked into pleading guilty to avoid
the expense of a trial only to find out later that the fact that he
had no attorney did not matter. Does this make sense?
So it appears that by electing our highest courts' judges we
run the risk of getting only those with good names and the
correct party affiliation. But appointing judges by the governor
only gets individuals interested in the finality of the judgments.

What is the criminal defense attorney to do? All we can do is
t ry and support good candidates who care about fairness and
not just about making sure that the state wins. These upcoming elections are important. Make sure you and your neighbors
kn ow how important they are. t!l.!!

February 7

May 2-3

Mental Healtltlssues In Criminal Defense

DeJJelopi11g the Theory of the Case

Phone Seminar
4-6pm

Camino Real Hotel
El Paso

February 14-18
President~s

June 6-8

Trip

11

15' Annual Rusty DIIIICIIJI Semi11ar

Holiday Inn on the Bay

Marriott Rivercentcr Hotel

San Diego, CA

San Antonio
Board Meeting on 6/ 8

(800) 8 77-8920

March 7-8

July 11-12

Capital ll1urder Seminar

CDLP Hits the Beach

Snu Luis Resort

Omni Bayfront Hotel

Galveston

Corpus Christi

(800) 445-0090

Board A1eeting on 3/9

July 25

March 24-29
Criminal Trial Advocacy Institute

What Do You Have To Hide?
C/wlleuging Searches
Phone Seminar
4-6pm

Sam Houston State University
Huntsville

August 22

Aprilll-12

Immigmtiou Consequences

DW1 2002 **

Phone Seminar
4-6pm

La Quinta Conference Center
Arlington

September 5-6
ApdJ 18

F ederal Law Short Course **

Defending Juveniles

Renaissance Pcre Marquette

Phone Sem inar
4-6pm

New Orleans

** Open Only to Criminal Defense Law~· ers
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his column follows a long tradition at the Voice for the Defense. Periodically, past
editors have addressed Voice readers and encouraged them to submit articles for
publication. Such pleas have, in the past, been successful, so, here goes. This Asso ciation is continuing to grow and the law schools continue churning out lawyers. We have
the bodies, we just need a little effort to produce articles that you will find useful in your
practice. Writing an article is easier than you think. You probably have the beginnings of an
article in one of your files. If you briefed an issue for a trial lately, such as the whether your
client was "in custody" for purposes of the Fifth Amendment and article 38.22, or whether
a person can withdraw a guilty plea before their sentencing hearing, you h ave the beginnings of an article. Look at your brief, update the case law and do a little research to find any
other important cases on your issue and submit it to the Voice. \'\1e would greatly appreciate
your help, and so would your fellow members. Here is a little known bonus of article writing: you may get some work out of it. I personally know of lawyers who have referred clients
to persons who have shown special knowledge or expertise in a particular area by writing
article for publication in the Voice.
Anoth er type of article that is not difficult to write is the casen ote. If you read a Court of
C riminal Appeals opinion that appears to have a significa nt impact you can write an article
summarizing the ruling in the case, reviewing the cases cited by the court in its opinion and
analyzing the impact the decision will have on our practice. The casenote should be more
detailed and cover more issues than a review of the case in the Significant Decisions Report.
The topics of art icles don't need to be on the cutting edge of the law. We arc looking for
material that is useful to the membership of this organization. We could all benefit from
articles o n D\VI, the court's charge to the jury, search and seizure issues under the four th
Amendment, the appealability of judgments rendered on a guilty plea, and the list could go
on and on. Book reviews arc always welcome. And they do not have to be on the new Fedem/ Rules ofEvidence 1\!Jmwnl; of course, we look for reviews of leagl treatises, but we would
also like to see r eviews of biographies, novels( don't be offended if we don' t usc your review
of John Grisham's latest) and other books on the legal profession. A review of a seminar
would be valuable. A few years ago I attended the Federal Public Defenders seminar based
on a review I read about the seminar, given th ree times annually. It was a great seminar that
I probably would not have attended, but for the review. Tam sure that many of our members go to seminars that the rest of us would benefit from hearing ab out.
If substance isn't your bag, we also accept editorial submissions( somewhere, so meone
must feel insulted ). Thoughtful, insightful or amusing commentary is always welcome. The
Voice has never been stodgy or uppity so don't worry about dishing out a little ribaldr}',
oops, I m ean irreveren ce.
\Ale rely on the contributions of members and non-members fo r material for this magazine. The \foice is only as good and as useful as the articles we receive. I do hope that you can
send us an article, review or comment. \Ve enj oy producing this magazine and want to
provide useful information to TCDLA memb ers. \tVith your help, we can. !!!!~
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The Lubbock County Criminal Defense Lawyers Association
and the Criminal Defense Lawyers Project
PRESENT

DEVELOPING THE
THEORY OF THE CASE
F EBRUARY 20-21

LUBBOCI{, -T EXAS
HILLCREST

CouNTRY CLUu

Course Director
Dan Hurley
This two-day seminar uses a novel approach
to address a common challenge for most attorneys.
With interactive presentations,
focused studies, and a comprehensive manual,
attorneys will learn how to develop the theory
of four common criminal cases.
This seminar includes education on
drug cases, child abuse cases,
cases with witness identification issues,
and cases with self~defense issues.

REGISTRATION INFORMATION
Please complete and send this registration form by mail to:
CDLP 600 West 13th St., Austin TX 78701
or by fax to: (512) 469-9107
Name - - - -- - -- - -- - -- - - -- - -- Bar Card

n - - - - -- - - - - -- - - -- - - - - -

Address - -- - - -- - - - - -- - - -- - - - - City, State, Zip - - -- - - - - - - - - -- - - -- Phone _ _ __ _ __ _ _ _
Fax - - - - -- - - - E-mail
Registra tion
0 Current or new member
o Non-member
0 Early registration ends February 12, after that date ple3se add

$125
$200
$50

Membership Fees

DISTINGUISHED FACULTY
INCLUDE:

Reagan Wynn Jeff Kearney
Randy Wilson Gerry Morris
Chuck Lanehart Eric Albritton
Dan Hagood Mike Heiskell
Mark Daniel ·Rusty Guyer
Rick Hagen Nancy Barohn
Bob Hinton Jimmy Parks
Mary A. Connell, Ph.D,

The seminar is offered in two additional Texas locations
El Paso, May 2-3,2002 • Corpus Christi, July 11-12,2002
DESTINATION INFORI·IATION
The seminar is being held at the Hillcrest Country Club, located one mile north of North Loop 2&9,
two blocks west of University Avenue on Newcomb Street.
If you are travelling by air, Southwest Airlines is offering a 10'1. discount on most of its already low fares for
travel to and from Lubbock for the Criminal Defense Lawyers Project meeting. You or your travel agent may call
the Southwest Airlines Group and 1·\eetings Reservation desk at {800) 433·5368 and refer tolD CODE Rl865.
Reservation Sales Agents are availab(e 8:00a.m. - 5:00p.m. 1·1-F or 9:30a.m. -3:30p.m., Saturday and Sunday.
You must make reservations five or more days prior to travel t o take adva ntage of this offer.

Update your meml:ership or join and get the seminar at the member price!
0 New member (see below)
$75
0 Renew f•lembership
$150
Can't Attend?
0 Buy the book

$85
Your To tat

0
0

Check enclosed (payable to CDLP)
Visa 0 f.lasterCard 0 American Express 0

Discover

Name oncaro _ _ __ _ _ _ _ _ _ _ __ _ __ _ _ _ _
Card Number_ _ _ __ _ _ _ __ _ __ __ _ _ _ _ __
Expiration Date - - -- - -- - 0 I am applying for a scholarship by February 10.
To apply, send a letter indicating: your need, whether you have received a
scholarship before., and when. Include two letters of recommendation, one from
a member of TCDLA and one from a judge.
IJ Please check here or call the office if you require special assistance.

\Ve will be happy to help in any way we can.
0

Please check if you would like a confirmation foxed to you.

FOR NEW MEMBERS ONLY
Nominating Endorsement

SCHOLARSHIP REQUESTS
There are a limited number of scholarships available to those deserving attorneys actively engaged in the defense
of criminal cases. Scholarship requests must be in writirg and state that the applicant is a member of the State
Bar of Texas, the length of time he/she has been practicing as a criminal defense lawyer, and whether he/she has
ever received a scholarship from CDLP, TCDLEI, or the Friends of TCDLA.The request should be accompanied by two
letters of recommendation; one from the Texas or Federal judiciary, the other from a TCDLA member.
SCHOLARSHIP APPLICATIONS ARE DUE by February 10"'.
CLE INFORMATION
An application for accreditat ion of this activity has been submitted to the 1·\CLE committee of the State Bar of
Texas and is pending. It is expected that the State Bar of Texas for will accredit this program up to 12.2~ hours
of Continuing Legal Education credit including 1. 5 hours of ethics. Credit for attendance may be utilized toward
t he CLE requirements for the certification and re-certification of attorneys in criminal law by the Texas Board of
Legal Specialization and towards t~e total CLE requirements of the State Bar of Texas.

As a current member of TCDLA, I believe this applicant to be a person of professional
competency, integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or
affiliate applicant.
l·lembe(s Name_ _ _ __ _ _ _ _ _ __ _ __ _ __ _
t-lembe(s Signature - - - - - - - -- - - -- - - - -

Please call Randy at (5 12) 478-2514
or check out our Website www.tcdla.com for information
CANCELLATIONS
If you register but cannot attend and would like a refund - less a $50 cancellation
fee), please mail or fax {512/469-9107) your refu nd request so that our office receives
it at least 2 business days before t he program.

Yett .A nother Case
of first Impression
nly a few years ago at the State Bar's Advanced Criminal Law Course, I heard
a judge of the Texas Court of Criminal Appeals say that his court had decided virtually aU of the significant issues which could be brought before it and
that now the job of that court was to fine tune the law.
The judges of the United States Court of Appeals for the Fifth Circuit show neither his
hubris nor his naivete. If you run the Westlaw query da(200 l) & to(llO) & "first impression" "res nova," you will find that the court handed down ten opinions during this past
year where the author of the opinion noted that it was a case of first impression. [Note:
Judge Politz has, for years, used res nova instead of first impression. Now, a few of the other
judges arc using the Latin term.] Some judges of the court simply refuse to use either term;
therefore, there were significantly more than ten cases where the judges have addressed new
and significant issues during 200 I.
On December 20, 2001, the court was confronted with its latest issue of first impression:
\1\fhether a home owner has a reasonable expectation of privacy in a vehicle owned and
operated by a third party but parked on the homeowner's driveway. A panel of the Circuit
(Jolly, Smith and Benavides) determined that he did. United States v. Gomez, _ F.3d _ ,
2001 WL 1636660 (S'h Cir. 2001 - December 20, 2001).
Customs agents had received a tip that a rental truck was parked outside of Gomez's
residence in El Paso, Texas. Previously, th e same agents had received information that the
residence was being used as a narcotics "stash house." When the agents talked to Gomez, he
told them that the truck belonged to his cousi n and that a person named "Ben" had the
keys. When the agents contacted Gomez's cousin, he told them that Benjamin Lowe had
the keys to the truck.
One of the agents talked to Lowe, identified himself as a police officer, and requested
permission to search the truck. Lowe consented and gave the agent the keys. \<\1hen the
agents searched the truck, they found over 170 pounds of marijuana. The agents also found
marijuana inside Gomez's residence. Duri ng questioning, Gomez eventually admitted that
his cousin and Lowe had paid him $200 for permission to use his residence to "store the
dope." Lowe had rented the truck and Gomez was not listed on the rental agreement as an
authorized driver.
ln the district court, Gomez filed a motion to suppress all of the evidence found in the
search of his residence and in the truck. The district court granted the motion as to the
marijuana seized from the residence; however, that court held that Gomez lacked standing
to challenge the admissibility of the marijuana found in the truck.
In reversing the judgment of the district court, Judge Smith wrote:

0

F.R. "Duel'" FiLEs, Jn.

FEDERAL
ConNER

Whether there is standing to contest the validity of a sea rch 'depends on (1)
whether the defendant is able to establish an actual, subjective expectation of
privacy with respect to the place being searched or items being seized, and (2)
whether that expectation of privacy is one which society wou ld recognize as
reasonable.' United Stntes v. Kye Soo Lee, 898 F.2d 1034, 1037-38 (5th Cir.l 990).
Gomez had both a subjective and an objective expectation.

A.
There is no real doubt that Gomez had a 'subjective expectation of privacy with
respect' to the truck parked in his driveway. Id. at 1037. Otherwise, he hardly
would have been likely to allow Lowe and Valenzuela to stash the Jmuihuana
there while the truck was in his driveway. Jn any event, the government does
not claim that Gomez fails th is prong of the test.

B.
The difficult question is whether Gomez's expectation of privacy in the truck
'is one which society would recognize as reasonable: Id. at 1037-38. 'Fourth
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amendment rights are ind ividua lly held and cannot be asserted solely by reference to a particular
place.' U11ited States v. \lega, 22 1 F.3d 789, 797 (5th
Cir.2000), cert. de11ied, 53 ! U.S. 11 55, 12 1 S.Ct. 1105,
14 8 L. Ed .2d 975 (2001). Non etheless, the fact that
the truck was on Gom ez's property is undeniably
relevant to the question whether he had a reason able expectation o f privacy. The 'fac tors to be
weighed include whether the defendant has a possesso r y in terest in the th ing seized or the place
searched, whether he has the righ t to exclude others from that place, wh ether he has exhibited a sub jective expectatio n that it wou ld remain free fro m
governmen tal invasio n, whether he took normal
precautio ns to m aintain his privaq' and whether
he was legitimately o n the premises.' U11 ited States
v. Haydel, 649 F.2d 11 52, 1155 (5th Cir. Un it A
Jul.l 981 ). No one circumstance has a decisive ' talism anic' significan ce. !d.

YET ANOTHER LOOK AT EMERSON
When I read the December ed ition of The Voice, I was
ready to hang it up. Once again, the gremlins had reformatted my article. If you rem ember, I had written about the
latest round in Dr. Emerson's con tinuing bat tle in the federal criminal j ustice system. "And the W inner of Round Two
is ... Dicta."
To me, Judge Parker's concurring opinion contained language which put the opinion of the panel in proper perspective. As usual, I "blocked" the sen tences which I was
quo ting fro m the opinion. Un fo rtunately, the gremlins
changed the format and attributed Judge Parker's second
pa ragraph to me:
This is how the a rt icle should h ave concluded:

T he Haydel facto rs tilt in Gomez's favor. He had a
strong posscssOI"}' interest in ' the place searched,' id.,
wh ich was the real property o n which his house was
located. He plai nly had the righ t to exclude others
fro m the prem ises, wl1ich he owned, and thereby to
excl ude o thers--except possibly the renters of the
truck--from the truck by excluding them from the
real propert y. Although apparen t ly it was n ot
Gom ez who locked the truck, he had a subjective
expectation of privacy in its contents; he obviously
knew of the 170 pounds of marih uana stored there
an d was concerned that it not be discovered. T he
'normal precautions to main tai n his p ril'acy,' id.,
included having the truck parked o n his property
to protect that privacy. Finally, it is u ndeniable that
Gom ez was 'legitimately o n the premises,' id., of his
own house.

I concur in the opinion except for Section V. I
choose no t to join Section V, which concludes
t hat the right to keep and bear arms under the
Second Amendment is an individual right, because it is dicta and is therefore n ot binding on
us or on any other court. The determ ination
whether the rights bestowed by t he Second
Amendment are collective or individual is entirely unnecessary to resolve this case and has
no bearing on the judgment we dictate by this
o pinio n . The fact that the 84 pages of dicta contained in Section V are interesting, scholarly, and
well written does not change the fact that they
are dicta and amount to at best an advisory treatise on this long-run ning debate.

llecause of Gomez's possessory interest in the land,
an d pa rticularly because he and his associates had
an overrid ing interest in privacy regarding the marihuana in the t ruck, we conclude, under the specific
fac ts of this case, that he did indeed have a reasonable expectation of privacy sufficient to create
standi ng for a Fourth Amendment challenge to the
search of the truck.
Before you build you r hop es up and conclude that the court
has enunciated a broad new Fourth Amen dment rule, realize
that Judge Smith wa rned that this case was fact specific:
We con clude that Gom ez had that expectatio n, but
o nly beca use the evidence seized not only was in a
truck par ked on his property, but also was known
to h im because it was the subject of the unlawful
en terprise in which he took part. We do not speculate o n whether there wou ld be standing in any
other situation in which these fac tors were not
present. i!!!s
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Judge Rober t M. Parker- who, once agai n, fires a silver
bullet- puts the Second Amendment portion of the opinion in context when he points o ut that the court's detailed
analysis of the Second Amendment issue is d icta:

If the majority was o nly filling the Fedeml Reporter with page after page of non -binding d icta
there would be no need for me to write separately. As I have said, n othing in th is case tu rns
on the original meani ng of th e Second Amendment, so no court need fo llow what the m ajority has said in that regard. Unfortunately, however, the majority's exposition pertains to one
o f the most hotly-contested issues of the day.
By overreaching in the a rea of Second Amendment law, the majority sti rs this con troversy
without necessity when prudence and respect
for stare decisis calls for it to say nothi11g at all.
U11iteri States v. Emerson, _ F.3d _ , 2001
WL 1230757 (5'h Cir. 200 1).
\'\'hat's next? I don't think that we've hea rd the last of

Emerso11. If, though, it takes another 30 months for the en
bane court to either accept or reject review of the case, it
might be even longer than I anticipated before we'll get word
from \<Vashington o n whether o r not Judge Cum m ings was
correct in h is analysis. !llli
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edlis1trictill1lg
ediux
Redistricting is the one word that will always get the attention of n politician.
Every ten years, following th e census, the Texas Legislature is required to redraw
district lines for state house and senate seats as well as congressional seats.
Presently, Texas has 30 members of its congressi01wl delegation, but census
figures rnised that 1111111/Jer to 32 members. Tlrere are 150 members of the Texas
House and 31 members of the Texas Senate.

T

he 200 I session of the Texas Legislature was unique in regards to redistricting. Despite lots of debate, charts and graphs, the end result was nothing. No plan passed
both houses, which left nothing for the governor to accept or veto. The constitution

requires the Legislative Budget Board to pass a redistricting plan in the event that no plan
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passes the legislature, but that applies only to the state legislature and not to our federal
delegation. After several weeks of discussion following the end of the legislative session, the
governor decided not to call a special session for congressional redistricting and let the
m atter go to the courts. A three-judge federal panel ruled on that matter last fall and the
races were set by the end of the filing deadline which was January 2, 2002.
The Legislat ive Redistricting Board is comprised of the Speaker of the House, the Lt.
Governor, the Attorney General, the Comptroller and the Land Commissioner. In 200 I , the
makeup of that panel is four Republicans and one Democrat. After several meetings, the
board passed out new districts on a three to two vote. For those who follow politics regula rly, you may recall the ruckus that followed. For those who try to avoid a regular diet of
politics, it is safe to say that m embers of both political parties were extremely upset. As can
be expected, many different groups appealed this decision to the courts. A three-judge
federal panel heard evidence last fall and ruled on the House and Senate districts, and it is
fair to say that the ruling mirrored the lines drawn by the Legislative Redistricting Board.
Several ch anges to districts in the Rio Grande Valle)' were implemented due to objections
from the Justice Department. Despite numerous objections from many different corners, it
is conceded by all political experts that the three-judge panel decision will stand for this
elec tion cycle. Because so many m embers were displaced by this decision, the Court waived
the residency requirement until January 2, 2002. That effectively means that a person signing up for a legislative office does not have to live in that district at the moment of filing,
but that person must live in that district by the last day of tiling. T here is nothing keeping
the Legislature from addressing this issue again in 2003, but that is the political equivalent
o f scheduling a root canal for the first 140 days of a new year.
Why was this session so volatile on redistricting? Before 2001, one party generally controlled the House, Senate and Governor's mansion. Even if the matter was not concluded
during the regula r session, th e thinking was always that the legislative redistricting board
could draw the lines, since the majority of those members were in the same dominating
party. T he 200 I session had the house controlled by one party while the Senate was con trolled by the other party. As stated, the govern or did not have to make a decision since no
bill reached his desk, but certainly he would have had an impact if a bitl reached his desk
timely.
\.Vhat is involved in redistricting, and what matters? Certainly, the Justice Department is
involved in minority representation, or the dilution of minority voting strength. Incumbent members are always looking out for their districts as well as their own p olitical future.
Cities and counties are looking for their comm unity or communities of interest to remain
intact. Political parties are looking for advantages in the next election. The average person
probably does not know much about this or perhaps even care, but more about that later.
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The new district lines have created a major fallout in Texas
Politics. Here is a list of candidates not seeking reelection.
Representative Clyde Alexander
Representative Kip Averitt-running for 'texas Senate
Representative Fred Bosse
Representative Kim Brimer-running for Texas Senate
Representative Bill Carter
Representative Kenn George-running for
Land Commissioner
Representative Patricia Gray
Representative Judy Hawley
Representative Paul Hilbert (deceased)
Representative Juan Hinojosa-running for Texas Senate
Representative Kyle janek-running for Texas Senate
Representative Rob Junell
Representative Ron Lewis
Representative John Longoria
Representative Glen Maxey
Representative Tom Ramsey-running for
Agriculture Commissioner
Representative Paul Sadler
Representative John Shields-running for Texas Senate
Representative Dale Tillery
Representative Bob Turner
Representative Tommy \•Villiams-running for Texas Senate
Representative Zeb Zbranek
Senator David Bernscn-running for land Commissioner
Senator Buster Brown
Senator Tom Haywood (deceased)
Senator Mike Moncrief
Senator David Sibley
Senator Ca rlos Truan
There are many notable facts about the abol'e indi1•iduals.
Of the retiring house members, 13 are chairs of various committees. Many others on the list are vice-chairs or arc members
of other important committees. Perhaps more important is the
fact that these retiring members are true leaders of the House,
where loyalty and hard work are a treasured commodity. Regardless of the outcome of the 2002 elections, there will be a
new generation of leaders in the p eople's chamber, the 'Jexas
House of Representatives.
Representative Cl)•de Alexander from Athens chaired the
House Transportation Committee. He is a l3-year veteran of
the House and his focus recently has been on TXDOT, the Texas
Department ofTransportation. Representative Kip Averitt chairs
the House Financial Institutions Committee, and is seeking to
replace Senator David Sibley from Waco. Representative Fred
llosse from Houston chairs the Civil Practices Comm ittee,
which has handled most of the tort reform legisla tion for the
last several sessions. Representative Bosse has also served faithfully on th e Sunset Review Committee. Representative Kim
Brimer chairs the House Business and Jndustr}' Committee, and
is seeking an open senate seat in Tarrant County. Representative Bill Carter of Port Vlorth ends a long career of service and
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has recently chaired the Urban Affairs Committee after having
chaired the Public Safety Committee. Representative Kenn
George of Dallas has elected to seek the post of Land Commissioner. Representative Patricia Gray is chair of House Public
Health, and is one of the most trusted and admired members
of the House. Representative Judy Hawle)'• who represented a
mostly rural district north of Corpus Christi, chose to retire.
Representative Paul Hilbert, a long time veteran of the H ouse
and Harris county politics died after suffering with cancer during the last session. Nobody had a better demeanor or smile
than Representative Hilbert. Representative Juan Hinojosa, who
currently chairs the House Criminal Jurisprudence Committee, has elected to seek the Senate seat being vacated by Senator
Truan. Representative Hinojosa was rightfully praised for many
of the good criminal law bills that passed through his committee this year, and it should be expected that his calm and thorough approach to legislation will benefit him in the Senate.
Representative Kyle Janek, also known as Dr. Janek, is seeking
an open Senate seat from Harris County. Representative Janek
has many friends on both sides of the aisle and will be an asset
to the Texas Senate. Representative Rob June!! from San Angelo
has been the Appropriations chairman for the last five sessions,
and is the undisputed Mr. "Know it All" when it comes to the
state budget. Representative }unell, a lawyer and former Texas
Tech linebacker, (it has been rumored he played without a helmet), leaves a huge void in the appropriations process especially when the sta te may be 5 to 10 billion shor t of money in
2003. Representative Ron Lewis of southeast Texas has served
since the 1980's and has chaired several committees and is a
statewide authority on water rights. Representative John
Longoria of San Antonio is ending several years of public service in the Texas House after sen•ing as Bexar County Judge.
Representative Glen Maxey of Austin has long championed the
rights of children and adults to quality health care, and has won
the respect of his peers wi th his hard work and determination.
Representative Tom Ramsey of Mt. Vernon has elected to run
for Agriculture Commissioner after serving several terms as
chairman of House County Affairs. Representative Paul Sadler
of Henderson had chaired the House Education Committee
for several sessions, and is author of most educational legislation since 1995. Always praised as one of the most intelligent
and relentless legislators, Representative Sadler leaves a clear
legacy ofleadership during his 12 years of service. Representative John Shields of San Antonio has elected to run for the State
Senate after serving almost 10 years in the House. Representative Dale Tillery of Dallas, who currently chairs the House Committee on Pensions and Investments, has elected to retire. Representative Tillet"}' has been a fighter for individual rights and
his common sense approach will L>e missed. Representative Bob
Turner, from Coleman, chairs the House Public Safety Committee. Representati ve T u rner, who has an area fro m
Brownwood to Ozona, holds the record for most deer killed on
the road with a Ford. Representative Turn er chairs a very important committee and he will be hard to replace. Representative Tommy Williams of the \1\loodlands has elected to run for
an open senate seat for the area north of Houston. Representative Zeb Zbranek, a veteran with over eight years of service, has
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chosen retirement. Representative Zbranek has also been a
champion of individual rights and will be going back into his
law practice full time. All of these public servants have done
great things for Texas, and they should all be congratulated for
their accomplishments.
The Senate is also undergoi ng change. Most election cycles
produce usually only one or two new senators, and there will
be at least six new senators. Senator Sibley and Senator Brown
have chaired the Economic Development committee and the
Nat ural Resources committee for several sessions, and their
knowledge will be missed. Senator Moncrief has been involved
in many issues for years, and the state enjoyed his service last
session as chair of Human Services. Senator Bernsen, having
served two sessions as an cast Texas senator after serving as a
TXDOT commissioner, won the respect of his colleagues with
his hard work and intelligence. Senator Tom Haywood, with
serious health problems, never let his health interfere with his
public service. Senator Haywood passed away after the Session.
Sen ator Truan is the dean of the senate, which means he has
the longest tenure of any serving senator. All of these gentlemen will be missed .
What does all of this mean, and why do we care? First, Texas
has lost some great leaders and they will not be easily replaced.
Second, redistricting has sparked a speaker's race for the first
time in ten years, which co uld cause a shift in power. Such a
shift could cause a change in overall correctional policy and
criminal law, and will such shifts be positive or negative? Texas
will have a new Lt. Governor and the possibility exists that the
Senate could change their operating rules. TCDLA cares about
individ ual rights, fairness, and the rule of law. Since the Legislature often tinkers with the law, it is important to follow the
2002 elections so as to keep lines of communication open with
alll8! members. You should find out what district you are in
and find out who the candidates are for the House a nd the Sena te, a nd then become involved with your m oney or time or
both. No member is with TCDLA or against TCDLA on every
issue, but by being supportive, vigilant and communicative with
these members, TCD LA can continue to cha mpion the principles outlined in o ur mission statement and charter. !l!!s

New Member

Endorser

Deborah Stanton Burke
San Antonio

Cynthia Orr

John Cruickshank
Richmond

David Irwin

Eric J. Davis
Houston

Chad rick S. Henderson

Edmund "Skip" Davis
Austin

David Botsford

Susan l. Fuller
Beeville

Amy S. 1·\cHugh

Dwight R. Gallivan
Odessa

E. Jason leach

luis E. Islas
El Paso

1·1ary Stillinger

Dan Kadr
Temple

James Kreimeyer

Kathryn M. Kase
Albany NY

Cynth ia Orr

Cordelia Jane Ana-Kwue
Richardson

Okey Akdlom

John Needham
El Paso

1·1ichael R. Gibson

Mark M. Phillips
Conroe

E. Tay Bond

James E. Rose
Houston

Ross Palmie

Eloy Sepulveda
Fort \'lorth

lance Evans

F.M. "Rick" Stover
Conroe

E. Tay Bond

Corinne Sumpter-Gonzalez
Austin

David Gonzalez

Stanley Aaron Turpen
Portland

Randall E. Pretzer

Christy l. Waites (student)
Dallas
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FROM THE
FouR CoRNERS
OF TEXAS

Appellate Relief
Steven R. Green of Athens obtained a Mandate from the
12th Court of Appeals in Tyler on December 18,200 I reversing
the convictio n and entering a judgment of acquittal for Randy
]. Ervin in the State of Texas vs. Ro11dy ]. Ervi11, Cause No. 991820CL for the charge of indecent exposure tried before a jury
in the Henderson County Court at Law. The Court of Appeals
reversed and acquitted for insufficient evidence of exposure by
Ervin. T he jury convicted Ervin even though the State's two
eyewitnesses testified Ervin was fully clothed, that he was reaching under his shorts to masturbate, and most importantly, that
they did not know if Ervin's genitals were ever exposed.
Doug Parks of Dallas obtained a reversal in a death penalty
case, State v. Kimberly McCarthy, No. 73,350. The case was reversed because of an Edll'ards 1'. Arizo11a violation. The defen dant invoked her right to an attorney at the police station. After being transferred to the county jail she was contacted by a
Dallas police officer at the request of her husband. That officer
obtained a confession, which was admitted into evidence in
error.
TCDLA L" Vice-President, Cynthia Orr, convinced Judge
Keith Ellison to grant a writ of habeas corpus in federal court
on behalf of Miguel Angel1vfartinez. Martinez was sentenced
to death on April2, 1991, and came within two days of execution in May of 1996. His is the first death penalty case in which
the Attorney General conceded error in Texas. He was the
youngest person on 'texas' death row having just turned 17 prior
to the murders of three people with which he was charged.
Through extensive state and federal writ investigation and
litiga tio n Ms. Orr was able to establish Martinez was not the
killer. The state writ hearing took longer than the trial. During
the investigation, it was lea rned the police destroyed over 75
latent fingerprint cards taken at the scene. T he Court has set a
status conference to ensure the State has acted on the Court's
order granting the writ.
WWW.TCDLA.COM

Former Assistant Federal Public Defender from the Southern District of Texas Laredo Division, Juan R. Flores, obtained
a reversal from the 5'" Circuit Court of Appeals in Cause No.
01-40123 US I' ROBERTO FLOREZ-GARCIA. The conviction
and sentence of 125 months was reversed because of Rule 11
violations.
Coastal Bend News
Coastal Bend Criminal Defense Lawyers Association announced new officers for 2002: Scott Ellison, president; Randy
Mack, Secretary; Jerry Dorsey, Treasurer; Debra Luby, Special
Events. Gerald Ragen was named Outstanding Criminal Defense Lawyer of the Year. Don Cartwright received the
President's Award for Indigent Defense.
Not Guilty Verdicts
David Frank of Austin received a Not Guilty in October on
a Travis County Aggravated Sexual Assault of a Child case followed by a dismissal on the client's other Aggravated Sexual
Assault of a Child case. The jury chose to disbelieve the children as it believed the children had been coerced into making
false accusations against the defendant.

\o\7illie Schmerler received a Not Guilty verdict in federal
court for a client charged with conspiracy to rob a bank. Mr.
Schmerler tried the case with Horatio Aldredge of the Federal
Public Defender's Office, who also received a Not Guilty verdict for his client, a co-defendant. These were the first Not Guilty
verdicts in the Austin Division of the Western District in about
three years.
Kate Kelley and David Botsford received a Not Guilty verdict in a road rage assault case in Travis County January 7'". c!l!s
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te
Part II

T

his article is the co ntinuation to last month's article on How to Set }'cmr Billing
Rntes. Now that you understand the financial obligations of running your law

office, the next step is to understand how to meet those obligations. The task of
setting and collecting a fair and reaso nable legal fee is a critical component to success in
private practice. It requires the attorney to strike a balance between the attorney's value,
ethical considerations, and ma rket considerations. Although fee setting is most often
associated with the topic of one's income, I suggest that fee setting says just as much about
quality of life and our continuing duty to act professionally in today's competitive legal
environment.
Ethical Issues
Fee setting generates much discussion in today's legal marketplace. Gone are the days
where advertising and client solicitation are prohibited. Law schools continue to annually
produce thousands of new competitors. The consensus is that the cost of legal services is
lower as a result. This might generally be viewed as favorable to the consumer of legal
services although I am hesitant to agree. 'Nhat are the considerations required under our
Disciplinary Rules which we must know prior to setting a legal fee in a criminal case? Rule
1.04 of the Texas Disciplinary Rules of Professional Conduct states, in pertinent part, as
follows:
(a)A lawyer shall not enter into an arrangement for, charge, or collect an illega l
fee or unconscio nable fcc. A fee is unconscionable if a competent laW)'er could
not form a reasonable belief that the fee is reasonable.
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l.04(b) provides a non-exhaustive list of factors to be considered in evaluating the reasonableness of the fee such as: time & labor required; novelty of the situation; preclusion of
other employment by taki ng the case; customaq' fees in the locality; time limitations; and
the nature; length of the professional relationship; and the experience & reputation of the
lawyer or lawyers performing the services.
These factors give guidance on what we should keep in mind as the new client is sitting
in our office. After you have made a decision on how to build your practice, you should
apply the guidelines to the setting of the fees. Where your practice fits into the strata of fee
setting in your community will depend upon your level of expertise, time limitations, and
your reputation in the communi!)'·
Experience & Expertise
The fee you set is a factor of your experience in the practice of criminal law. My most
valuable early experience in the trial of serious criminal c-.1ses (without sticking my neck on
the malpractice block) was to work in a small firm with very experienced and successful
lawyers. Working as a law clerk and second chairing attorneys with a lot of experience is the
best way to learn, in my opinion.Jf you are a solo practitioner lacking an association with
more experienced attorney, get involved in the Secotuf Chair Progrnm through TCDLA. You
can also simply ask other lawyers at the courthouse if they need a volunteer to help them
conduct voir dire and/or try a case.
Once you are ready to try a case a nd have the requisite experience, don't be afraid to step
up to the plate. You can make up for a lot of experience by painstaking preparation. Prepare
a quality file and/or trial notebook. Personally interview all witnesses possible. Ask som e
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mentors in your community about your theory of the case if
you arc going to try the case alone. Never, ever pick a jury by
yourself. Finally, it may be necessary to try a few cases at a financial loss to gain a quality reputation in the legal community. There is no better way to enhance your reputation than to
try a quality case to a jury, even if it is a simple misdemeanor.
O nce you have gained experience, consider the arduous task of
becoming Board Certified. The process will make you a better
attorney and ultimately will usually justify a higher fee structure.
Time Limitations
Perhaps the most challenging skill in the setting of an appropriate flat fcc in a criminal case is assessing the case prior to
quoting a fee. Again, take some time to si t in on a fee-setting
meeting with a more experienced lawyer if you can. Don't rush
to set a fcc until you have a good grasp on the complexity of the
fact situation involved. Also, be sure to assess the client's approach to the case. Is this a high-maintenance personality or
will this client be low-maintenance? There is nothing worse
than setting a low fee in what you thought would be a simple
case only to have the client take up hours of your time. This
happened to me as I was about to walk out the door on a vacation. I set a very low fee of $750 for a misdemeanor case only to
find myself two months later in a full day t rial. What did I do
wrong? I was in a hurl')' and did not take the time to assess the
situation and ended up giving away hours of my time. If you
value your time and want to advance in the p rofession, I do not
advise that you set a fee wit hout personally meeting the client.
I believe that the Disciplinary Rules call for more time to be
devoted to the setting of a fee in a criminal matter, especially in
serious misdemeanor and felony cases.
Do not underesti mate your person al time limitations in setting a fee. If you take on too m any cases and charge too little,
your life will become one lived at the office. Remember, there is
more to life than making money. Yes, some cases may go to
lawyers charging less but don't lose sight of the broader goals
in your practice for the sake of gelling a single case. Charge an
appropriate fcc so you ca n do a good job and still have time to
enjoy life.
Reputation In The Community
A lawyer's reputation in the community is a critical factor in
setting a reasonable fee. If you a re a newly licensed lawyer, you
have a critica l decision to make regarding the type of practice
you wish to develop.! always advise that you should spend most
of your time doing what you do best and avoid taking cases
requiring what you do11't do best. If you hate to try serious and
lengthy cases, do not take on those types of cases or at least
develop a relationship with a quality lawyer who can take over
the case if it must be tried. If you limit your practice to what
personally suits you, yo u will live longer and make more money
in the lo ng haul. Carefully identify yom strengths and m aximize the amount of time you spend using these strengths.
Treat others with respect, even when there are disagreements.
We work daily in a system of conflict. There are many in th e
system (prosecu tors and defense attorneys) choosing to zeal-
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ously advocate their position in a manner that is not forthcoming. Such a strategy will diminish your reputation among
those persons who can send you the best cases.
Flat Fee or Hourly Fee
Most criminal defense attorneys use the esoteric task-based
or value-based billing method (flat fees) fo r representation in a
criminal matter even though there are occasions when an hourly
fee m ight be more appropriate to the stage and nature of the
case, and perhaps more profitable for the attorney. If you represent an organization or a person who is unusually credit worthy, you should consider hourly billing. This is especially true
in the early stages of a complex criminal matter such as a white
collar federal investigation. I have found that such a billing
practice is more appropriate when there are ma ny unpredictable factors early in a case. You should also consider hourly billing in cases where you are dealing with travel. At the very least,
you should adjust your flat fee accordingly to take into account
the amount of time it take you to get to and from the courthouse in such cases. ~!!!!

TCDLA

Memorializes
Charles Baldwin
Quin Brackett
Jack H. Bryant
Phil Burleson
C. Anthony Friloux, Jr.
Emmett Colvin
Knox Jones
George F. Luquette
David A. Nix
Don R. Wilson, Jr.
George Roland
Richard W. Harris
Please consider a memorial gift to TCDLEI
·n the name of these or other TCDLA mem~rs.
Since TCDLEI Is a 501(c)(3) organization, your gill is tax deductible.
Send your donation to tho TCDLAoffice at 600 W. 13th St.,Austin,TX 78701
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CAUSE NO. _ __
THE STATE OF TEXAS
VS.
DEFENDANT

§
§
§
§

§

IN THE DISTRICT COURT
_ _ _ COUNTY, TEXAS
_ _jUDICIAL DISTRICT

MOTION TO PRECLUDE THE SUBMISSION OF A §8.04(b) INSTRUCTION
ON VOLUNTARY INTOXICATION DURING THE PUNISHMENT PHASE
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant
, by counsel and pursuant to the 5th, 6th, 8th and 14th
Amendments to the United States Constitution and Article 1, Sections 3, I 0, 13 & 19 of the 'lexas Constitution
and files this his motion to preclude the Court from instructing the jury pursuant to Texas Penal Code
Section 8.04(b) and in support thereof, the Defendant would show:

1. The Defendant has submitted mitigating evidence that he was voluntarily intoxicated at the time of the
offense.
2. Section 8.04(b) of the Texas Penal Code provides that "temporary insanity caused by intoxication" may
be considered in mitigation of punishment. In Jaynes 11. State, 673 S.W.2d 198,202 (Tex. Crim. App. 1984),
overruled on other ground by Cha11ncey 11. Stnte, 877 S.W.2d 305,308 n.8 ('lex. Crim. App. 1994), the Court
of Criminal Appeals held that a trial court should submit a §8.04(a) instruction when there is evidence that
a defendant was intoxicated at the time of the crime.
3. Defendant contends that a §8.04(b) instruction submitted during the punishment phase of a capital
case would be a violation of the Fifth (due process of law), Eighth (cruel and unusual punishment) and
Fourteenth (Bj[[ of Rights applicable to States, due process and equal protection) Amendments to the
United States Constitution since it would entirely preclude jurors' consideration of mitigating evidence of
a capital defendant's intoxication unless jurors believed that the intoxication rose to the level of temporary
insanity. Cf Smith v. McCormick, 914 F.2d 11 53, 1165-69 (9th Cir. 1990) (holding that a sentencer must
weigh all mitigating circumstances, including diminished capacity due to intoxication, before imposing a
death sentence); see also Hitchcock v. D11gger, 481 U.S. 393 ( 1987) (holding that death sentence was
unconstitutional as imposed after jury was instructed not to consider non-statutory mitigating
circumstances); Edrfi11gs l'. Oklalwllla, 455 U.S. I 04, 113- 14 ( 1982) (holding that a sentencer may not refuse
to consider mitigating circumstances when imposing a death sentence); Bel/11. Ohio, 438 U.S. 637, 642
(1978) (companion case to Lockett 11. Ohio, 438 U.S. 586 (1978)) (holding that the Ohio death penalty
statute was unconstitutional as it presented the sentencer from considering any aspect of the defendant's
character or the circumstances as mitigating evidence); Wi11sto11 v. United Stntes, 172 U.S. 303, 313 ( 1899)
(stating,"[ t] he authority of the jury to decide ... the accused shall not be punished capitally is not limited
to cases in which ... there are ... mitigating circumstances ... it extends to every case in which ... the jury
[believes] that it would not be just or wise to impose capital punishment."); EY Parte Rogers, 819 S.'vV.2d
533,537 (Tex. Cr. App. 1991) (Clinton,}., dissenting) (stating
(Tj his instruction does not even purport to empower the jury to give mitigating effect to
evidence of voluntary intoxication that does not rise to the level of temporary insanity.
A juror who believed a capital [defendant] was not so intoxicated as to be incapable of
appreciating the wrongfulness of his action might nevertheless find him less morally
culpable than would have been a sober man committing the same crime.).
4. "Intoxication" means disturbance of mental or physical capacity resulting from the introduction of any
substance into the body. Texas Penal Code Section 8.04(d). This is the definition that should be given to
the jury under the cases cited above. The jury should further be instructed, along with the instruction set
out in Tex. Code Crim. Proc. art. 37.071 (3)(e)(l), as follows:
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INSTRUCTIO N NO.
Tn arriving at your answer to Instruction No. _ _ above, you may consider Mr.
's voluntary
intoxication as a mitigating circumstance to warrant that a sentence of life imprisonment rather than a death sentence
be imposed.
WHEREFORE PREl\•liSES CONSIDERED, the Defendant _ _ __ __ , pra)'S this Court instruct
the jury as requested herein.
Respectfully submitted on this the _ __ day of _ _ _ __ _ _ _ , 2001
By:. _ __ _ _ __ _ _ _ __ _ __ __

COUNSEL f OR TH E ACCUSED

CERTIFICATE OF SERVICE
Thereby certify that a true and correct copy of the above and foregoing instrument has been furnished to
, 200_.
counsel for the State by hand-delivery of a copy of same this the _ day of

CAUSE NO. _ _ _
THE STATE O F TEXAS

vs.
DEFENDANT

§
§
§
§
§

IN T H E DISTRICT COURT
_ __ COUNTY, TEXAS
_ _ _ JUDICIAL DISTRICT

ORDER ON MOTION TO PRECLUDE THE SUBMISSION OF A §8.04(b) INST RUCTION ON
VOLUNTARY INTOXICATION
DURING TH E PUNISHMENT PHASE
On this da)' the Court heard argument of counsel and considered all the evidence presented thereto.
Upon consideration of the motion and argument of counsel, it is hereby GRANTED DENTED.
IT IS HEREBY ORDERED that at the punishment phase of this trial the following instructions will be
submitted as part of the courts instructions:
"Intoxication" means disturbance of mental or physical capacity resulting from the introduction of any substance
into the bod)'. Texas Penal Code Section 8.0•l(d ). This is the definition that should be given to the jury under the
cases cited above. The jury should further be instructed, along with the instruction set out in Tex. Code Crim. Proc.
art. 37.071(3)(e)(l ), as follows:
INSTRUCTION NO.
In arriving at your answer to Instruction No. _ _ above, you may consider Mr.
's
voluntary intoxication as a mitigating circum stance to warrant that a sentence ofiifc imprisonment rather than a
death sentence be imposed.
SIGNED AND ENTERED on _ _ __ __

, 200_.

JUDGE PRESIDI NG
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ho Goes First?
by Keith Hampton
don't know how widespread the problem,
but there appears to be some confusion
among judges and prosecutors regarding
procedure in pretrial hearings. Specifically,
the question is who gets to commence the
proceedings and how they may proceed. I recently
briefed the issue after the following happened in a
pretrial hearing held on my motion to suppress a warrantless search and seizure, and thought I'd share it
with the defense bar.
As the pretrial hearing was about to begin, the
prosecutor offered to stipulate that no warrant ever
issued for the search and seizure in question. I readily
agreed, as stipulations help focus hearings, save time
and remove distracting issues. But then the prosecution - and I don't know if this is a prosecution trick,
a developing custom, or a mere misunderstanding
-

represented straightfacedly to the court:
PROSECUTION: Judge, the state and
the defense will stipulate that the
sheriff's deputies who went to visit
with [Defendant] did not have a warrant when they received [evidence
sought to be suppressed]. So we're
ready with a witness whenever the
Court is.
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THE COURT: And the parties are in
agreement the state will call the first
witness; is that correct?
DEFENSE: Well, it's my motion. It's a
single witness, and I'm happy to do
that now.
PROSECUTION: If there's a stipulation to that effect I think the burden
shifts and the state has got to go first.
In light of this, I decided to "un-stipulate," and examine the
officer. I then called the officer to the stand and bega n examining h im with leading questions. But the prosecution objected,
arguing successfully that because the defense called the police
officer, the defense had to use direct examination questions,
and the prosecution should be permitted to lead the officer with
th e use of leading questions . (If I stipulated to the
warrantlessness, then the prosecution would commence the
hearing, a nd I would be permitted to ask leading questions).
After the hearing, I returned to my o ffice and wrote Defendant's
Motion for a New Pretrial H earing, which made the following
successful arguments. Unless this was just an anomaly, the following briefing might help end this rationale wherever it might
prevail.
The State successfully persuaded this Court to restrict the
defense interrogation to direct questions and to permit t.he prosecution to ask leading questions to a friendly witness identified
with the State. Defendant objects to this procedure and seeks a
new pretrial hearing as such a procedure denied the Defendant's
right to due process and due course of law and undermine the
Defendant's rights to confrontation and cross-examination,
guaranteed to Defendant under the state and federal constitu-
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tions, and a right to a pretrial hearing as provided in Article
28.01 of the Code of Criminal Procedure.
At the hearing, the prosecution first asked whether the defense would stipulate to the fact that the search of Defendant's
home was conducted without prior judicial approval or authorization by way of a warrant. The prosecution's position was
that if the defense stipulated to the absence of a warrant, that
the burden of proof shifted to the prosecution to prove by dear
and convincing evidence that the warrant exception, namely,
consent, was impliedly uncoerced, free and voluntary. This position is law.
From this undisputed proposition, i.e., the warrantlessness
be stipulated and the burden thereby shifted, the prosecution
reasoned that the State must be permitted to "go first," andestablish the reasonableness of the warrantless search of the
Defendant's home. If the stipulation be rejected, the prosecution reasoned, then the defense should properly "go first," but
restricted to asking police witnesses direct and not leading questions. The prosecution further reasoned that it should also therefore be permitted to ask leading questions to police witnesses
plainly associated with the State. In short, the prosecution
sought to compel its adversary to choose between confrontation and cross-examination (through leading questions) and
"going first." This procedure confused the order of proceedings with th e appl ication of Rule 611 and violated the
Defendant's rights referenced above, as detailed below.
Pleadings Determine Order; Nature of Witness
Determines the Propriety of Leading Questions
The evidentiary rules do not speak to who "goes first." Presumably, this issue is governed by the law from the Code of
Criminal Procedure. Generally it has been understood th at who
"goes first" is determined by the pleading and proceeding; where
the pleading is the State's (such as an indictment or information), then the State "goes first." Where the pleading is one of
those set out in Article 27.02 of the Code of Criminal Procedure (entitled "Defendant's pleadings"}, then it is the defense
who "goes first." See Code Crim. Pro. ch. 27 ("The Pleadings in
Criminal Actions").
This question is separate from the burden of proof of the
issues needed to sustain a pleading, complaint or objection.
While this burden of proof often falls on the party who "goes
first:' it is not invariably true. The issues are separate. Moreover, the party with the burden may nevertheless establish that
burden, regardless when proof commences; the other party docs
have an opportunity to meet its burden, even if it must wait for
the pleading party to "go fi rst." Thus, in a proceeding where
the defense pleadi ngs are at issue, such as a motion to suppress,
then it is the defense who "goes first," in order to prove that
which it plead or asserted in a written motion, objection or
com plaint.
The issue of whether leading questions are proper is separate from which party "goes fi rst," and is instead governed not
only by Rule 611 of the Rules of Evidence, but by the constitutional policy goals this rule is meant to vindicate. Rule 6 ll(c)
speaks to leading questions by specifying when such questions
are proper on direct examination ("as may be necessary to de-
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velop the testimony of the witness") and clarifying that
" [o] rdinarily such questions "should be permitted" by the trial
court on cross-examination. Rule 6ll(c) mirrors the federal
rule, and the advisory committee notes to this Rule underscore
this point:
The purpose of the qualification 'ordinarily' [in
Rule 6 11 (c)) is to furnish a basis for denying the use
ofleading questions when the cross-examination
is cross-examination in form only and not in fact,
as for example the "cross-examination" of a party
by his own counsel after being called by the opponent[.] Fed. R. Evid. 611 (c) (advisory Committee's
notes).
Rule 611(c) authorizes the trial court to permit leading questions on direct examination of a witness as necessary to develop his testimony. Wyatt 1'. State, 23 S.W.3d 18, 28
(Tex.Crim.App. 2000}; Newso111e v. State, 829 S.W.2d 260, 269270 (1ex.App.- Dallas 1992); Myers v. State, 78 1 S.W.2d 730,
732-733 (Tex.App. - Ft. \-\forth 1989} (all discussing former
1ex.R.Crim.Evid. 610( c), and noting long list of pre-rules cases
which allowed such procedure). The rule also plainly permits
leading questions when a party calls "a witness·identified with
an adverse party." E.g., Young v. State, 10 S.W.3d 705, 713
(Tex.App. - Texarkana 1999) ("Unless the witness is determined to be a hostile witness, an adverse party, or a witness
identified with an adverse party, coun~el should not ask leading questions on direct examination except as to develop testimony."). However, the trial court errs when it allows a party to
call a non-adverse witness and ask leading questions in order
to introduce otherwise inadmissible evidence. E.g.,Ar111stead v.
State, 977 S.W.2d 79 1, 795-796 (Tex.App. - Ft. Worth 1998,
pet. ref'd)(defendant's right of confrontation was violated when
State was allowed to call co-defendant as a witness knowing he
would feign a memory loss only to in troduce facts into evidence by asking leading questions.).
The police are agents of the State, which is the party seeking
to convict the Defendant of capital murder. Police witnesses,
then, are identified with a party adverse to the Defendant. Thus,
when the defense, seeking to prove its pleadings, calls a policeman during a criminal proceedings, Rule 61 1(c) makes it clear
that the defense can also lead that witness, and that to permit
the State to lead is error.
The rules of evidence are not intended to contradict constitutional policy. See Tex. R. Evid. Rule 101(c)(hierarchical governance in criminal proceedings). "Cross-examination is the
principal means by which the believability of a witness and the
truth of his testimony are tested." Davis v. Alaska, 415 U.S. 308,
316,94 S.Ct. 1105, 39 L. Ed. 2d 347 (1974}. The right to crossexamination is essential to the right of confrontation, and the
diminution or restriction on cross-exami nation necessarily
shrinks as well the right to confront the witnesses. After all,
"the main and essential purpose of confrontat ion is to secure
for the opponent the opportunity of cross-examination." Delaware v. VanArsdall, 475 U.S. 673, 106 S.Ct. 1431, 89 L.Ed.2d
674 ( 1986); Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39
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L.Ed.2d 347 (1974). See also, Delaware 1~ Fensteret; 474 U.S. 15,
106 S.Ct. 292,88 L.Ed.2d 15 ( 1985)(right of confrontation provides two types of protection for a criminal defendant: the right
physically to face those who testify against him and the opportunity to conduct effective cross-examination). In this way, a
defendant's right to cross-examination is fundamental to our
constitutional system:
It cannot seriously be doubted at this late date that
the right to cross-examination is included in the
right of an accused in a criminal case to confront
the witnesses against him. And probably no one,
certainly no one experienced in the trial of lawsuits, would deny the value of cross-examination
in exposing falsehood and bringing out the truth
in the trial of a criminal case. The fact that this right
appears in the Sixth Amendment of our llill of
Rights reflects the belief of the Framers of those
liberties and safeguards that confrontation was a
fundamental right essential to a fair trial in a criminal prosecution. Pointer v. Texas, 380 U.S. 400,40405, 185 S.Ct. 1065,3 L.Ed.2d 923 (1965)(citations
omitted) .

Rule 61 I does give the trial court discretion, but that discretion is framed by these constitutional considerations.
It necessarily results that, where the opportunity is
given by the trial court in its well-reposed discretion in the premises, its action will not be condemned in exercise in the given case, unless it clearly
appea rs that that discretion has b een prejudicially
exerted against the right of the accused to crossexamine the witness.

It is usual in cross-examination that great libe rty is
allowed b}' the co urt. And while the right to cross-

JOB POSTINGS

examine may be afforded the defendant, yet if it is
so circumscribed and limited as to strip it of its
benefit, the right "loses its substance and becomes
a shadow." Wilson v. State, 195 Ala. 675, 71 So. 115
(Ala. 1916)(citations omitted).

See, e.g., Hutchings J( State, 518 P.2d 767 (Alaska 1974)(conviction reversed because cross-examination of discharged police officer was unduly restricted).
In short, the party that goes first is the party whose pleadings are at issue in a proceeding; leading is governed by policy
considerations the Court in its discretion determines by way of
Rule 611. In light of the weighty interests of the accused and
h er rights as guaranteed by state and federal constitutions, trial
courts should permit defense counsel to ask leading questions
whenever the witness is identified with the opposing party, particularly professional witnesses like police officers, regardless
of the order of proceedings or burden of proof.
Because defense counsel was deprived of his right to crossexamine an adverse witness during a critical stage of these proceedings, Defendant was deprived of her rights of confrontation and effective assistance of counsel under Article I, §10 of
the Texas Constitution as well as the Sixth and Fourteenth
Amendments to the United States Constitution, deprived of
due process and due course of law under Article 1, §§13 and 19
of the Texas Constitution as well as the Si.xth and Fourteenth
Amendments to the United States Constitution. !!!!s

Keith Hampton is the Legislntil'e Chair
for TCDLA. He is Board-Certified in
Crimina/law, n Fellow of the Texas Bar
foundation, and was a fanner briefing
attomey for the Honorable Judge Sam
Houston Clinton.

There is a vacancy in the Federal Public Defender's
Office in Del Rio. This position req uires a commitment
to representing indigent accused and a reputation for
personal integrity.

There is a vacancy in the Court of Criminal Appeals
for the position of attorney to begin January 7, 2002.
An Attorney for the Court must be a law school
graduate, licensed to practice law by the Supreme
Court of Texas with one year of previous experience
in private practice, a prosecutor's office or appellate court.
The annual salary is $46,982.52.

Federal criminal trial experience and fluency in
Spanish are preferred.

Applicants for this position should send a resume, writing sample and law school transcript to:

Send a letter of interest mentioning announcement
#02-02, your resume, and writing sample to :

Richard E. Wetzel, General counsel,
Court of Criminal Appeals,
P. 0. Box 12308, Capitol Station,
Austin, Texas, 78711

Federal Public Defender,
2400 Auenue F, Suite 21-B,
Del Rio, TeHas, 78840
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Applications a re available at:
www.twc.state.t.H.us/jobs/gvjb/gvjb.html
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TCDLA Creates New Committee to
Monitor "Rule of Law" Abuses in
Fight Against Terrorism
President Betty Blackwell appointed
TCDLA board member Bill Harris of
Fort Worth to chair the newly created
committee to monitor the governments'
actions in America's war on terrorism.
Since its inception, the committee has
sent letters to Attorney General Ashcroft
and President Bush warning of the many
dangers in allowing attorney-client
conversations to be surreptitiously
monitored and in allowing military
tribunals to replace civilian courts
without certain safeguards.

TCDLA Members Become Certified
to Administer Field Sobriety Tests
TCDLA m embers W. Troy McKinney of
Houston, Grant Scheiner of Houston,
Mimi Coffey of Fort Worth, and Brad
Newsom of Meridian all completed the
National Highway Traffic Safety Administration (NHTSA) training as instructors
in the Standardized Field Sobriety Tests.
In order to qualify as NHTSA SFST instructors, each had to h ave previously
completed the student training, the fourday instructor course, and a rigorous final exami nation. Each now is able to
teach the course that police officers take
to become certified in the administration
of the SFSTs.

Lawyer on the Move
Adrienne Urrutia has relocated her law
office to 12011 Huebner Road, Suite 20 I,
San Antonio, Texas 78230, telephone
(210) 690-1790, fax (210) 690-0800.
Urrutia is board certified in criminal law
by the Texas Board of Lega l Specializatio n, and h er practice is limited to
criminal appeals and habeas corpus.
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TDCJ No Longer Monitoring
Attomey Phone Calls with Clients

TCDLA Members
Announce Candidacies

Yolanda Torres and Meredith Martin
Rountree, have been successful in having
the TDCJ recall its policy on attorneyclient phone calls. On December 14,
2001, the TDCJ issued its revised policy
(A.D. 03.92) governing attorney-client
telephone calls. The new polic)' removes
the language permitting monitoring of
attorney-client telephone communications.

TCDLA member, Forrest K. Phifer, of
Rusk announces his candidacy for Cherokee County Court-at-Law Judge.

Texas ACLU's Prison and Jail Accountability Project will continue to keep an
eye on how the individual units actually
implement the policy. Any attorney who
experiences difficulty at the unit level, or
is told that the warden prefers they make
a personal visit or that the call will be
monitored, is encouraged to press the issue and contact Carl Reynolds at (512)
463-9693 or Janie Cockrell, TDCJ-ID
Director, at (936) 437-2 169 and Yolanda
Torres at 936-594-2123 or .\ileredith Martin Rountree at 512-320-0334. Also, because the pre-existing request approval
criteria still stand, attorneys who request
calls will be asked to state the reason they
ca nnot visit the unit. Attorneys should
be alert to inappropriately intrusive questions about why they need a phone call.
\'\Then asked, "time and distance" should
be a sufficient answer, as any more information could encroach on the attorneyclient relations hip and violate your
client's privilege.

Connie J, Kelley of Austin announces her
candidacy for Judge of the Court of
Criminal Appeals, Place 3.
TCDLA second chair committee chair,
Carolyn De nero ofAustin, announces her
candidacy for Judge of the Court of
Criminal Appeals, Place I.

J, R. Molina of Fort \'\1orth, announces his
candidacy for Judge of the Court of
Criminal Appeals, Place 3.
Patrick Montgomery of San Antonio announces his candidacy for Judge of the
Court of Criminal Appeals, Place 2.
Guy Williams of Corpus Christi announces his candidacy for Judge of the
Court of Criminal Appeals, Place 3.
Julius \\'hittier of Dallas announces his
candidacy judge of the Court of Criminal Appeals, Place 2.

TCDLA Member Appointed
Mentnl Health Mnster
Michael Raign of San Antonio was recently appointed to be a master in the
Probate Court of Bexar County Number 1
presiding over mental health cases.

i!!!3

N ew Baby
TCDLA Past President, Mike Heiskell, is
pleased to announce the arrival of a new
son , Ivlason on January 9'h. Mason
weighed 8 pounds 6 ounces. Anita and
baby arc doing well.
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IGNIFICANT
ECISIONS
EPORT
SUPREME COURT
FOURTH AMENDMENT REQUIRES ONLY "REASON~BLE SUSPICION"TO SEARCH PROBATIONER: UNITED STATES v. KNIGHTS, No.
00- 1260, Cert. to 9'h Circuit (2 19 F. 3d 11 38), Reversed & Remanded. 12/ 10/
01; O pinion: Rehnquist (unanimous}; Souter concurs.

CyNrliiA HArttpToN

Mii<E CliARlTON
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As a condition of probation Knights had to submit to search at anytime,
with or without a search/arrest warrant or reasonable cause, by any probation or law enforcem ent officer. After a search of his apartment, Knights
was indicted for conspiracy to commit arson, possession of an unregistered
destructive device, and felon in possession of ammunition. District Court
suppressed the evidence holding that, although there was " reasonable suspicion" to believe that Knights was involved with incendiary m aterials, the
sea rch was for "investigatory" rather than "probationary" purposes. The 9'h
Circuit affirmed.
Held: The warrantless search of Knights, supported by reasonable suspicion and authorized by a probation condition. satisfied the Fourth Amendment. As nothing in Knights's probation condition limits searches to those
with a "probationary" purpose, question is whether 4'h Amendment imposes such a limitation. Court rejects Knights' a rgument that a warrantless
search of a probationer satisfies the Fourth Amendment only if a "sp ecial
needs" search, see Gri[ji11 ''· \Visco11sill, 483 U.S. 868 (sea rch conducted by
probation officer monitoring whether probationer is complying with probation rest rictions). 4'h Amendment's touchstone is reasonableness, and a
search's reasonableness is determined by assessing, on the o ne hand, the degree to which it intrudes upon an individual's privacy and, on the other, the
degree to which it is needed to promote legitimate governmental interests.
Wyomi11g v. Houghton, 526 U.S. 295, 300. Knights' status as a probationer
subject to a search condition informs both sides of that balance. The sentencingjudgc reasonably concluded that the search conditio n would further
the two primary goals of probation- rehabilitation and protecting society.
Knights knew of the search condition, thus reasonable expectation of privacy was significantly diminished. In assessing governmental interest, it must
be remembered that the very assumption of probation is that the probationer is more likely than others to violate the law. Griffin, supra, at 880.
State's interest in apprehending criminal law violators, thereby protecting
potential victi ms, may justifiably foc us on probationers in a way that it does
not on the ordinary citizen. On balance, no more than reasonable suspicion
was required to search probationer's house. Although 4'h Amendment ordinarily requi res probable cause, a lesser degree sat isfies the Constitution when
bala nce of governmen tal and private interests makes such standard reasonable. See, e.g., Terry v. Ohio, 392 U.S. I. The same circumstances that lead to
the conclusion that reasonable suspicion is constitutionally sufficient also
render a warrant requirement unnecessary.
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FIFTH CIRCUIT
HABEAS CORPUS -

STANDARD OF REVIEW:

SANTELLANv. COCKRELL, NO. 00-5022 (10/17/01).
Defendant was convicted of capital murder, based on allegation of murder in the course of kidnapping. Sufficiency of
evidence was affirmed on direct appeal. In federal habeas, court
found evidence was insufficient to sustain finding that murder
was committed in the course of kidnapping, and also found a
due process violation based on the court upholding a verdict
on a different theory than that argued by the state. Fifth Circuit
reverses, holding the state court decision was not unreasonable. Court finds there were sufficient facts from which the court
could infer the defendant had the intent to kidnap the victim.
POSSESSION OF FIREARMS - CONSTITUTIONAL
CHALLENGE: USA v. EMERSON, No. 99-1034 1 (10116/01).
Defendant was convicted of possessing a firearm while under a restraining order. District Comt granted a motion to
dismiss, holding that a prosecution under those facts violated
both the defendant's Second and Fifth Amendm ent rights.
Court first rejects the argument that the defendant's restraining order must con tain a finding that the defendant poses a
threat to his wife or child. Court also rejects the constitutional
challenges, holding the right to bear arms can be subject to certain restrictions.
FULL AND FAIR HEARING NOT PREREQUISITE FOR
DISTRICT COURT'S DEFERENCE TO STATE TRIAL
COURT'S FINDINGS: VALDEZ 11. COCKIWLL, No. 95-412 16,
12/3/01.
District Court refused to accord any deferential status to the
state habeas court's fact findings or legal conclusions because
the state trial judge l~1iled to consider the record of the trial and
various exhibits which apparently were lost. District Court concluded that Valdez did not get a full and fair hearing in the state
habeas court which it considered a prerequisite to the AEDPA's
deference scheme. Fifth Circuit disagrees and holds that a full
and fai r hearing is not a prerequisite for such deference. '"'hile
the District Court must hold a hearing, its decision to hold a
hearing is not tantamount to a findi ng that it can ignore the
state habeas court's legal conclusions. Srong dissent from Judge
Dennis.
FIFTH CIRCUIT CHANGES STANDARD FOR INEFFECTIVE ASSISTANCE OF APPELLATE COUNSEL: BRISENO v.
COCKRELL, No. 99-41246, 11/26/01.
Court abandons its prior test for ineffective assistance of
counsel on appeal. Previously court had held that lAC on appeal could only be established vis-a-vis its impact on trial. In
other words, lAC on appeal would not lie unless the applicant
could show a prejudicial impact on the trial's outcome. Court
overrules its prior precedent, in light of intervening Supreme
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Court authority, and rules that lAC prejudice is established by
the possibility of a different outcome on appeal. Decision is
affirm ed on Ake claim because, at the time of the appeal, it was
not clear that CCA would have reversed theAke claim based on
a non-psychiatric expert.

COURT OF CRIMINAL APPEALS
PDR Opinions:
VIOLATION OF EXCLUSIONARY RULE IS CONSTITUTIONAL ERROR, THUS REQUIRES RULE 44.2(A) HARM
ANALYSIS: lUCKY HERNANDEZ v. State, No. 86 1-00,
Appellant's PDR from Lubbock County; Reversed, 11/14/01;
Offense: Poss. w/Intent to Deliver Cocaine; Sentence: 25 yrs +
$6000 fine; COA: Affirmed: 13///492 (Amarillo, 2000); Opinion: Price, joined by t•ilcyers, Womack, Johnson & Holcomb;
Cochran joins w/note; Dissent: Keller, Keasler & Hervey.
After the guilt/innocence phase, the trial court allowed at
punishment, over objection, admission of evidence seized during Appellant's illegal traffic stop. COA held the trial court erred
because the traffic stOP. leading to admission of the evidence
violated the 4'h Amendment. However, after subjecting the error to a harm analysis under TRAP 44.2, COA held it harmless.
In doing so, COA held the error was non-constitutional because it "did not directly offend the ... Constitution, was not
required by the Constitution ... and therefore was not a federal
constituional error for purposes of 44.2(a)." Review was granted
to determine which harm analysis should apply to erroneous
adm ission of evidence obtained in violation of the 4'h Amendment.
Held: The harm analysis for the erroneous admission of
evidence obtained in violation of the 4lh Amendment must be
Rule 44.2(a)'s. CCA discusses several Supreme Court decisions
which have applied the Chnpnuw v. Califomin, 386 U.S. 18
( 1967), standa rd fo r harmless error analysis to cases involving
federal constitutional errors. In B11111per v. North Carolina, 391
U.S. 543 ( 1968), Supremes app lied Chap111a11 when the
petitioner's 4'h Amendment rights were violated in a state criminal trial. Constitutional rights and restrictions on government
do not contain express exclusionary rules, but those rules are
constitutionally based because they derive from liberties and
restrictions contained in the amendments. For example, Supreme Court can enforce Miranda's exclusionarr rule because
it is co nstituti onally based. The same appl ies to the 4'h
Amendment's exclusionary rule. Without a constitutional basis, Supremes would not have authority to make 4'h Amendment applicable to the states. Judgment of COA is therefore
reversed, and case is remanded for a harm analysis pursuant to
Rule 44.2(a).
WITNESS STATEMENTS CONSTITUTE RULE 404(B)
NOTICE: BOBBY RAY HAYDEN, ]R. v. State, No. 610-00,
State's PDR from Upshur County; Reversed, 11/14/01; Offense:
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Indecency w/a child; Sentence: (not in opinion); COA: Reversed
(1 3///69 - Texarkana 2000); Opinion: Keller, joined by
·womack, Keasler, H ervey, Holcomb & Cochra n; Dissent:
Meyers, joined by Price & Johnson; Dissent: Price; Dissent:
Johnson, joined by lvleyers.
Appelllant made timely pretrial request to State for notice
of intent to introduce extraneous o ffenses. State gave defense
counsel a response that a certain witness would testify, but did
not explain what extraneous offenses would be introduced.
State also gave counsel copies of several witness statem ents involving descriptions of extraneous offenses. Counsel objected
that just being given the statements and descriptions did not
constitute notice under TRE 404(b ), arguing that "notice" means
the defense is entitled to a specific response with respect to what
the State intends to use in its case. Just giving the defense a list
of extraneous offenses without telling counsel which ones the
State intended to offer at trial was not notice. The objection
was overruled, but COA reversed, holding the State failed to
give sufficient notice under Rule 404(b) because the witness
statements did not inform the defense of whether the State had
a ny intent to introduce them. Also the State could not rely on
the witness statements because they were not in the record.
Held: Because the purpose of Rule 404(b) notice is to prevent suprise, delivery to the defense of witness statements det ailing extraneous offenses may satisfy the notice requirements
of the rule. After remarking the iss~1e here is one of first
imprcsstion, CCA analyzes its own precedent, as well as out of
state and federal cases. In B11clrmuw, 911//11 (CCA 1995), CCA
held that State's open file policy did not satisfy the rule. However, CCA agrees with decisions from other Texas COA's and
out-of-state appellate courts which have held that witness statem ents were sufficient if the defendant was not surprised by the
evidence. The rule requires only reasonable notice, so if the State
gave the defense witness statements shortly after receiving the
requests for notice, the implication is that the extraneous offenses included therein are the ones the State intends to offer at
trial. The longer the lapse of time between the notice and the
statements, the less likely it is that the recipient will think the
statements are a response to his request. Here, the record does
not reflect how long it had been between the notice and the
giving of the statements. However, when the State told the trial
court that Appellant had notice because counsel knew they were
part of the State's case, counsel did not dispute the State's claim
that he had actual notice. Absent such a response, CCI\ ca nnot
conclude that the trial court abused its discretion on finding
the State had provided reasonable notice.
COPS MUST STRICTLY COMPLY WITH FAMILY CODE
PROVISIONS REGARDING JUVENILES: HOWARD EARL
ROQUEMORE, JR., v. Stnte, No. 722-00, Appellant's PDR from
Harris Co unty; Reversed, 11/14/01; Offense: Agg.Rob.; COA:
Afiirmed (11///395 - Houston [ I"] 2000); O pinion: Price,
joined by Meyers, Johnson, Holcomb & Cochran ; Womack
joined in part; Separate Concurring Opinions: Womack;
Holcomb; Dissent: Keller, joined by Keasler & Hervey.
Appellant was a juvenile when police came to his ho use investigating some robberies. Appellant was arrested, placed in
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the cop car, and read his rights by officer Garcia. At a suppression hearing, Garcia testified that Appellant admitted he and
two others had robbed a woman at a gas station and offered to
take the cops to the stolen property. At a nearby house, cops
recovered the woman's property, and Appellant was taken to
the juvenile division about 20 to 25 minutes later. At the hearing Appellant argued that testimony regarding oral statm ents
and stolen property should be suppressed because he was not
first taken to the juvenile processing center as required by
Tex. Family Code§ 52.02(a). Trial court denied the motion to
suppress, and Garcia testified to the jury regarding o ral
statments and recovery of stolen property. COA affirmed the
conviction, holding the confession and offer to take cops to the
stolen property were voluntary and not the result of custodial
interrogation.
Held: The trial court did not abuse its discretion in allowing evidence of Appellant's confession; however. the trial
court erred when it allowed evidence of the stolen property.
Under § 52.02(a) (at time of Appellant's arrest), " [a] person
taking a juvenile into custody, without unnecessary delay and
without first taking the child to any place other than a juvenile
processing office .. . shall do one of [several enumerated acts]."
Former § 51.09(d)(2) allows a statement to be admitted if it
does not stem from custodial interrogation. CCA first discusses
Cotner, 776//191 (CCA 1989), and Bnptist \fie Le, 993//650 (CCA
1999), in which CCA made clear that it had established a policy
of strict compliance with Family Code provisions, especially
52.02(a). In both cases, CCA held oral statments sho uld have
been suppressed because cops failed to strictly comply with said
statute when they did not take the juveniles to juvenile division
without necessary delay. Here, testimony indicated that Appellant made statements to Garcia spontaneously and voluntarily while en route to the juvenile division. They were not the
result of any questions or conduct by Garcia, and there was no
indication of delay between the time appellant was taken into
custody and the time he made the statements.
However, because the o nly evidence established that Appellant was taken to recover the stolen property before police transported him to the juvenile facility, the record does not support
an implied finding that § 52.02(a) was followed. The
legislature's intent when enacting the statute was that once a
child has been taken into custody the officer can only do one of
six acts without unnecessary delay, and without going to any
other place first. The officer's investigative function is expressly
curtailed, and it did not m atter that Appella nt led cops to the
stolen p roperty at his suggestion - this was not one of the
enumerated acts, thus the statute was violated. CCA then conducts a n analysis under TCCP art. 38.23, and concludes that
the evidence should have been excluded. Judgment of COA is
thus reversed, and case is remanded to that court for a harm
analysis.
CO MPLETE APPELLATE RECORD UNNECESSARY:
DAVID LEl"llS ROWELL v. Stnte, No. 0766-00, State's PDR from
Harris County; Affirmed, 11/21/ 01; Offense: POM (misdemeanor); Sentence: 29 days jail; COA: Reversed ( 14///806Houston [1st] 2000); Opinion: Womack (unanimous)
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Appellant moved to suppress the dope because of a stale
search warrant affidavit, but the trial court overr uled the motion after a hearing. After pleading guilty pursuant to a plea
bargain, Appellant appealed. COA disagreed with the tria l court
a nd reversed the judgment. State PDR'd, arguing that COA
was not authorized to determine the merits because the appellate record was incomplete. The record consisted of the clerk's
record, and the transcriptions of the motion to suppress hearing and a proceeding during which Appellant pled not guilty
and waived a jury. The record was missing the guilty plea proceeding and a proceeding in which Appellant entered a stipulation of evidence. COA held the missing portions did not bear
on its decision, which was based on the rule that the search
warrant aflldavit is judged by the information inside its four
corners.
Held: COA may, without examining the reporter's record
of the guilty plea and sentencing, decide that the trial court
ened when it denied the defendant's motion to suppress evid ence. CCA rejects all arguments advanced by the State. ( I)
Appellant no longer has the burden to secure a record that demo nstrates error. The old rule placed the burden on the party
appealing, but under current TRAP 34, n o burden is assigned
to either party. (2) An omission in the record is not presumed
to support the trial court's ruling. Such a presumption does
not suppo rt the State's conclusion that COA erred in deciding
the merits based on a partial record. That the omitted portion
might support the trial court's ruling does n ot affect a holding
that the record as presented shows conclusively that the trial
court committed error. And again, this is o ld law. (3) Finally,
cases decided under the old rules holding that COA cannot
d ecide an appeal without the complete record are no longer
va lid. T he rules specify that if a n appellant challenges the sufficiency of the evidence to support a finding of guilt the record
must include all the evidence admitted at trial. O therwise, the
parties can agree, under TRAP 34.6, what the appellate record
will consist of. Moreover, the State could have, under Rule
34.6(d), directed the court reporter to transcribe and file the
guilty plea proceeding. In ligh t of Rule 34.6 and the State's
failure to have the record supplemented, COA was permitted
to decide the appeal on the basis of the record that the parties
chose to file. Judgment is therefore affirm ed.
STANDARD OF REVIEW FOR FACTUAL SUFFICIENCY
(OR, HOW MANY BOY SCOUTS CAN DANCE ON THE
HEAD OF ONE CR ETAN LIAR?**): DONNA JEAN
GOODMAN 11. Stnte, No. 0120-00, State's PDR from Brazos
County; Reversed, I 1/21/01; O ffense: Injur y to a child; Sentence: 6 yrs probation + $4000 fine. COA: Reversed (5/1/89 1
- Houston I 14th ] 1999); Opinion: Cochra n, joined by Keller,
Meyers, Keasler & Hervey; Concurring Opinion: Keller, joined
by Keasler & Hervey; Concurring Opinion: Hervey, joined by
Keller & Keasler; Dissenting Opinion: Womack, joined by P rice,
Johnson & Holcomb; Dissenting Opinion: Johnson, joined by
Price.
COA reversed Appellant's conviction after holding the evidence fact ually insufficient. COA gave five reasons why the
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evidence was deficient. State's PDR was granted to second-guess
this determ ination.
Held: Judgment reversed because COA did not clearly articulate why evidence was factually insufficient. CCA first
reviews correct standard as held in its cases, starting with Clewis.
Evidence is factually insufficient in two ways: (I) if evidence in
support of the existence of a vital fact, standing alone, is too
week, or; (2) if the jury's fi nding is against the great weight and
preponderance of the evidence as to be clearly wrong and manifestly unjust. Here, CONs five reasons for finding the evidence
factually insufficient appear to be simply an alternate theory of
causation or explanation of th e injuries. COA did not state
why the jury's finding is factually insu fficien t, and does not explain how the verdict is manifestly unjust, or why the verdict
shocks the conscience or clearly demonstrates bias. J'viost importa ntly, it does not state in what regard the contrary evidence greatly outweighs the evidence in support o f the verdict.
Judgment is thus vacated and remanded to COA for"reconsideration consistent with this o pinion."
[**Read the majority opinion fo r CCA's "boy scout/Cretan
Liar" hypothetical, which goes something like this: if one Cretan
Liar (someone who is notorious for never telling the truth) testifies the defendant committed the offense, how many boy
scouts (testifing that defendant didn't do it) does it take for the
appellate court to reverse based on fact ual insufficiency?]
Womack Dissent: COA used th e correct standard, and correctly applied it. "We tell a court of appeals, not only that we
do not like the way it applied the legal standard, we do not like
the way it explained the way it applied the legal standard. We
tell a court of appeals what weight it must give certain evidence[. ] ... In the fu ture, it will get worse. T he Court is ready
to decide how many witnesses must test if)' to outweigh the testimony of another liar; one is not enough, even two are not
enough, but thirteen are. 'vVe have no jurisdiction to make such
decisions."
SECURITIES FRAUD REQUIRES A WRITING: JIMMY
V\T,4YNE THOMAS''· Stnte, No. 108-00, State's PDR from Dallas County; Affirmed, 11/21/01 ; Offense: Securities Fraud; Sentence: COA: Reversed (3///89- Dallas I999); Opinion: Price
(unanimous)
After ripping off investors, Appellant was convicted back in
1994 of two counts of securities fraud in "the sale or offer of
sale" of a security, namely an "evidence of indebtedness", by:
I ) failing to disclose that he had previously spent funds invested
... and 2) failing to d isclose that he had filed for personal bankruptcy. COA reversed and acquitted him in an unpublished
opinion, after holding that "evidence of indebtedness" only referred to a mortgage certi ficate. CCA disagreed, granted State's
PDR and remanded, instructing COA to decide whether "evidence of indebtedness" required a writi ng. Thomns, 919//427
(CCA 1996). O n re ma nd COA again reversed , holding that
under the 'lexas Securities Act, an "evidence of indebtedness"
requires a writing. State's PDR was again granted to determine
whether this ruling was correct.
Held: Based on the terms of the statute, as well as the persuasive authorities cited in the opinion, a written instrument
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is required for an "evidence of indebtedness" under the Texas
Securities Act. The exact form the writing takes, however, is
not crucial. CCA engages in an analysis much too lengthy for
this summary. CCA does note that its holding does not mean
that a writing must be exchanged, and the holding does not
"pave the way" for Internet securities fraud, as the State argues.
Because COA was correct, judgment is affirmed.
EXTRANEOUS OFFENSES ADMISSIBLE TO REBUT DEFENSIVE THEORY: MILTON POWELL v. State, No. 1244-00,
State's (SPA's & DA's) PDRs from Sabine County; Reversed, 11/
28/01; Offense: Indecency w/a child; Sentence: 15 yrs; COA:
Reversed (NP- Tyler 2000); Opinion: Hervey, joined by Keller,
\Nomack, Keasler, Holcomb & Cochran; Separate Concurring
O pinions: Price & Johnson; Meyers concurred w/o opinion
Appellant was convicted of molesting his daughter's friend
numerous times during sleep-overs with Appellant's daughters.
During his opening statement defense counsel said that Appellant could not have molested the victim because there were others in the room a the time. The victim testified on cross that
when the abuse occurred there were always one or two others
in the room. The prosecution countered with testimony of 4
girls who said they had also been abused by Appellant under
similar circumstances. Dming the defense's case, a dozen witnesses testified that they had spent nights in Appellant's home,
and he had not molested them or anyone else. As rebuttal, the
State presented 2 additional witnesses who said they had been
molested. COA reversed, holding that the extraneous offenses
were admitted to show that he had acted in confo rmity with
the character of a child molester. SPA's and DA's PDRs were
granted to second-guess this decision.
Held: COA erred when it held the trial court abused its discretion in admitting the extraneous offenses. The trial court
could have reasonably determined that the extraneous offenses
had no ncha racter conformity relevance because it rebutted the
defensive theory that Appellant had no opportunity to commit
the offense because he was never alone with the complainant.
COA decided that under Perry, 9331/249 (Corpus Christi 1996,
pet. ref'd) (holding that opening statement there did not open
the door to admission of extraneous offenses), the evidence was
not admissible lo rebut Appellant's lack of opportunity defensive evidence. But COA ignored the fact that this defense was
put forth during cross-exam ination of the victim, and during
the defense's case. Although holding that Perry was not on point
here, CCA seems to approve of the notion that extraneous offense evidence is admissible to rebut a defensive theory raised
in an opening statement, purporting to rely on three federal
cases. Judgmen t is reversed and case is remanded for proper
TRE 403 nalysis.
CASE REMANDED WHEN COA USED INCORRECT
STANDARD: TIR EY GLEN SMITH v. State, No. 1856-00,
Appellant's PDR from Smith County; Reversed, 11 /28/01; Offense: Aggravated Sexual Assault; Senten ce: Life; COA: Affirmed
(NP- Tyler, 2000); Opinion: Keasler (unanimous)
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Amber, the 5-yr-old daughter of Appellant's girlfriend, told
her grandmother that Appellant had "sexed " her with her
mother's help. After referral to CPS, Amber was videotaped by
a CPS investigator. Before trial, which did not occur until 2 yrs
later, the State tried to have Amber declared unavailable, and to
admit the videotape in lieu of her testimony. At trial, both the
State and Appellant tried without success to have Amber testify
about the assault. The trial court ordered the investigator to
interview and videotape Amber again using only written questions from defense counsel. Both videotapes were admitted at
trial, over objection. Amber did not testify. On appeal, Appellant argued his right of confrontation was violated, but COA
disagreed, holding that TCCP 38.071 had protected him by allowing him to propound written interrogatories to Amber. COA
relied on Maryland v. Craig, 497 U.S. 836 (1990), which held
the State's interest in the well-being of the victim can outweigh
the defendant's right of confrontation.
Held: The case is remanded because the COA did not use
the correct standard of review. In Maryland v. Craig, the child
testified behind a screen, and in Coy l'. Iowa, 487 U.S. 1012
(1998), the child testified via closed circuit TV. In Idaho v.
Wright, 497 U.S. 805 (1990), the victim did not testify; rather, a
doctor testified to what the child told him. Here, COA should
have used the analysis in Wright, not Craig. According to Wright,
COA should have considered whether the videotapes bore sufficient indicia of reliability, either by finding that the tapes fell
within a " firmly rooted" hearsay exception or that they are supported by"particularized guarantees of trustworthiness." If they
don't fall under a hearsay exception, Wright says they are presumptively inadmissible and must be excluded absent the requisite trustworthiness. CCA sets forth a detailed list of facto rs
that may be considered, including things such as the statement's
spontaneity, declarant's state of mind, lack of motive to fabricate, among others. Judgment is vacated and case is remanded
to COA so that it may conduct the proper analysis.
M ERGER DOCTRINE EFFECTIVELY OVERRULED:

SCOTT MArTISON LAWSON l'. State, No. l 767 -00, Appellant's
PDR from Deaf Smith County; Affirmed, 12/5/01; Offense:
Murder; Sentence: (not in opinion); COA: Affirmed (26///920
-Amarillo 2000); Opinion: Hervey, joined by Keller, Womack,
Keasler, Holcomb & Cocharn; Concurri ng Opinion: Cochran,
joined by Keller, Keasler & Holcomb; Dissent: Meyers, joined
by Price & Johnson; Dissent: Johnson, joined by Meyers
Appellant was convicted of felony-murder under TPC §
19.02(b)(3), killing the victim during the course of an intentional and knowing aggravated assault. O n appeal he unsuccessfully argued that under the merger doctrine he could not
be prosecuted fo r murder under that statute b ecause aggravated
assault was the same act that killed the victim. CCA vacated
COA's decision and remanded in light of Johnson, 41//254 ( CCA
1999), which limited the m erger doctrine.
Held: An intentional and knowing aggravated assault is not
a lesser included offense of manslaughter, nor is it statutorily
includable in m anslaughter. In , Garrett, 573//543 (CCA 1978),
CCA held "there must me a showing of felo nious criminal con-
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duct other than the assault causing the homicide" to support a
murder conviction under the felony murder rule. In Johnson,
CCArestricted Garrett when it held that"a conviction for felony
murder under§ 19.02{b){3) will not lie when the underlying
felony is manslaughter or a lesser included offense of manslaughter." Here, the issue is whether an intentional and knowing aggravated assault is a lesser included offense of manslaughter, and CCA concludes that it is not. COA did not err, thus its
judgment is affirmed.
APPELLATE RULES STRICTLY CONSTRUED: ALAN
GLENN WHILE\'. State, No. 123- 01, Appellant's PDR from
Tarrant County; Affirmed, 12/5/01; Offense: Poss. w/intent to
deliver methamphetamine (2-24 gms); Sentence: 12 yrs; COA:
Affirmed (NP- Fort Worth 2000); Opinion: Johnson (unanimous)
Appellant pled guilty and was sentenced in accord with a
negotiated plea. He filed, prose, general notice of appeal. COA
asked Appellant to file a letter brief stating why his appeal should
not be dismissed for lack of jurisdiction because under TRAP
25.2{b)(3){A), a general notice is not sufficient to invoke the
jurisdiction of the appellate court. Appellant responded that
his notice was sufficient to invest COA with jurisdiction to consider jurisdictional issues. COA disagreed, and dismissed the
appeal. PDR was granted to resolve a conflict among the app ellate courts as to proper interprctMion of th e rule.
Held: Notice requirements of Rule 25.2(b)(3)(A), interpreted according to their plain meaning, require an appellant
to specify that an nppeal is for a jurisdictional defect. Appellate rules do n ot establish jurisdiction of appellate courts, but
rather set out procedures which must be followed in order to
invoke COA's jurisdiction over a particular appeal. If COA's
jurisdiction is not properly invoked its power to act is as absent
as if it did not exist. Here, the rule requires in part that for
appeal from a negotiated plea, the notice must "specify that the
appeal is for a jurisdictional defect[.)" Failure to follow other
procedural rules fails to invoke the COA's jurisdiction. This
rule is no different. What a n appellant puts into a notice of
appeal under the n1le is a purely procedural matter, leaving his
substantive right to appeal jurisdictional errors unaffected. CCA
rejects notion that failure to file a proper notice waives jurisdictional error, and points out that such claims can always be
raised on a writ. Because Appellant failed to invoke the COA's
jurisdiction when he filed his general notice, the appeal was
properly dismissed. Judgment is therefore affirmed.
COA'S HARM ANALYSIS WAS ERRONEOUS: BEN
WAYNE SCHUTZ 1'. State, No. 1933- 99, State's PDR from
Walker County, Reversed, 12/19/01; Offense: Agg.Sex.Asslt;
Sentence: 30 yrs; COA: Reversed {998//903 - Houston [1st]
1999); Opinion: Keller, joined by Meyers, Womack, Keasler,
Hervey & Cochran. Price & Johnson con cur in result; Holcomb
dissents.
Appellant was charged with sexual assault of a child both by
penetration and contact. The jury acquitted him o f penetra-
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tion, but convicted on contact. On original submission, COA
affirmed the conviction, but CCA reversed after holding that
an expert had commented on the victim's truthfulness, andremanded the case fora harm analysis. 957//52 (CCA 1997) . COA
found the error affected Appellant's substantial rights, and reversed the conviction. State's PDR was granted to determine
whether Appellant has the burden of proving harm, and whether
COA must examine the record as a whole.
Held: Neither the State nor Appellant must demonstrate
harm when an error has occmred. CCA reaffirms its recent
decision of Ovalle, U///774 (2000).
Held: The appellate court must examine the entire record
to determine whether the error affected the jtiry's substantial
rights. The appellate court should consider everything in the
record, including testimony and physical evidence, nature of
evidence supporting the verdict, and ch;lracter of the error and
its relationship to other evidence. COA may also consider trial
court's instructions, theories of the parties' cases, arguments to
the jury, and relevant voir dire. The very process of evaluating
the entire record to determine whether the error affected the
jury's verdict is the performance ofa TRAP 44.2{d) harm analysis. This is the current state of the law, and CCA thus affirms it.
CCA then conducts its own harm analysis and determines any
error was harmless. COA's analysis focused on fact that case
against Appellant rested on credibility of victim. That fact was
significant, but not conclusive. In light of entirety of the testimony, and the acqu ittal of the penetration charge, error in admission of the expert's testimony was harmless.
NO SEPARATE PUNISHMENT PHASE IN BENCH
TRIAL: LONNIE RAY BARFIELD v. State, No. 1303-0 I, State's
PO R from Harris Co unty; Reversed, 12/19/01; Offense: Felony
OWl; Sentence: 35 yrs; COA: Reversed (999//23- Houston
[14th] 1999); Opinion: \>\1omack, joined by Keller, Keasler,
Hervey, Holcomb & Hervey; Dissent: Johnson, joined by Price.
Appellant was prosecuted for felony OWl because he had
committed 2 prior OWl's. Instead of proving up the priors
during the guilt phase, which the State must do to establish the
jurisdictional element of felony DWI, the State proved them
up at the pen alty phase. COA reversed and ordered an acquittal. Because the State did not prove the prior DWI's at the guilt
phase, the evidence was legally insufficient because the State
had failed to establish the essential elements of felony DWI.
State's PDRs (DA's and SPA's) were granted to determine
whether this ruling was correct.
Held: COA erred to limit its consideration of the evidence
to that which was introduced at the guilt phase. CCA first dismisses the State's PDRs as improvidently granted because the
record does not present a case in which the evidence was insufficient to prove the jurisdictional allegations of prior convictions. However, CCA grants discretionary review on its own
m otion and orders the parties to brief these two issues: (l)
whether bifurca ted trial provision of TCCP 37.03 § 2{a) applies in a trial without a jury, and (2) whether appellate sufficiency review must exclude evidence introduced after a finding
of guilt. After a b rief analysis, CCA finds that the bifurcatio n
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sta tute applies only to pleas of not guilty befo re a jury. A TBC
is really a unitary proceeding, even tho ugh the trial court m ay
recess for a PSI and later allow the parties to present evidence
relevant to punishment. An unauthorized bifurcatio n of a trial
before a jury on a plea of not guilt y does no t mea n that a separate punishment phase exists. In a T BC, evidence in troduced
at "punish ment" is considered to decide sufficiency of evidence.
Here, the only complaint is that the evidence was insufficient
because it was p resented o nly a t punishment. Evidence is held
sufficient, CO/\s judgem ent is reversed , and trial court's judgm ent is affirmed.
Dissent: COA did not rule o n the issue addressed by the
m ajority, the issue is n ot properly before CCA and thus, CCA
has no jurisdiction to decide it.
RECORD FAILED TO SUPPORT INEFFECTIVE ASSISTANCE OF COUNSEL: FIDEL MALLETT v. Sta te, No. 1520 1, State's PDR from Nueces County; Reversed, 12/19/ 01; Offense: Agg.Asslt, Criminal Mischi ef, Burglary/Building; Theft;
Sen tence: (not in opin ion); COA: Reversed (28///603- Corp us Christi 2000); Opinion: Keasler, joined by Keller, Womack,
Hervey, H olcomb & Cochran; Dissent: Meyers, joined by Price
& Jo hnso n.
Appellant was convicted of these four offenses a fter an inciden t in which he -after he and his friend had stolen a pickup,
the tractor part of a n 18-wheeler, and some equipment from a
business - backed the rig over a purs uing cop car. Appellant
pled op en, and was assessed 4 concurrent sen tences. He filed a
prose appeal, cla iming his plea was involun ta ry. O n appeal, he
complained his atto rney was ineffective for several reasons, and
COA agreed, reversing the convictio n. State's PDR was granted
to second-guess this ruling.
Held : COA erred in holding counsel was ineffective when
the record provided no explanation for the motivatio n behind
counsel's decisions. After analyzing each of COA's reasons for
fi nding counsel ineffective, CCA determines that each "deficiency" of counsel (ie, failure to make objections, fail ure toreq uest withdrawal of plea, failure to make double jeopard y complaint) could have been an exercise o f professional judgment.
Appellant has failed to satisfy Strickln11d's fi rst pro ng. T hus,
COA erred, and case is therefore reversed .

Habeas Corpus Opinions
APPLICANT WAS ELIGIBLE FOR RELEASE TO MAN DATO RY SUPERVISION: EX PARTE N AT HA NIEL ELBERT
COLEMAN, Nos. 74,208/74,209/74,210, fro m Harris Cou nty;
Relief Granted, 11/7/ 01 ; Opinio n: Per Curiam (unanimo us) .
Applicant was convicted of possession of phencyclidine and
two counts of retaliation, and assessed three 10-yr concurrent
sen tences. In this writ he claims he was den ied eligibilit y for
release on m andatory supervision witho ut being given reason s
fo r such denial. T he trial court found that his prio r conviction
fo r a 2"d degree (felony aggravated assault) rendered him ineligible for release.
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H eld: Relief is granted; T CDJ-ID is ordered to classify Applicant as eligible for discretionary mandatory s upervision in
these three cases. The assault com mitted in 1987 was actua lly
a 3''1 degree because the com plaina nt was n ot alleged to be a
peace officer or jailer. Thus, punishmen t range for that offense
was enhanced to that of a 2"d degree felony, but the enha ncement did no t change the classification of the offense itself from
that of a 3'd degree. Webb, 12///808 (CCA 2000). W hen the
instant o ffenses were committed {1988), only 1" & 2"d degree
felony aggravated assaults were classified as ineligible for m andatory. Hall, 9951/l 51 (CCA 1999) . Thus, Applica nt is en titled
to relied. Copies of this opinion are ordered delivered to TDCJ,
Institutional and Pardons & Pa roles divisio ns.
D EN IAL OF PAROLE REVO CATION H EA RI NG VIOLATED DUE PROCESS: EX PARTE KEVIN TODD CATHA M,
No. 74,1 27, from Randall Coun ty; Relief Granted, 11/7/0 1;
Opinion: Hervey, joined by Meyers, Price, Coclu-an, Jolmson, Keasler
& Holcomb; Dissent: Keller; \o\'omack dissented w/o opinion.
Applica nt was paroled in December 1999, but in May 2000,
the Board of Pardons & Paroles (BPP) wanted to revoke him.
In June, after a hearing, the BPP fou nd that he had violated
conditions of parole, but instead of revoki ng him, instead sent
him to an Intermediate Sanction Facility (ISF) . In August, a
hearing was held after he had assaulted another ISF resident,
and the ISF hearing officer recommended revocation. In September 2000, BPP revoked Applicant's parole without a hearing based o n the ISF assault and the earlier parole violations
before his transfer to the ISF. This writ was filed and set to
determine whether BPP's revocatio n of parole without a hearing viola ted Applicant's d ue process rights.
H eld: Revocation of App licant's parole withou t a hearing
was inconsistent with Tex.Gov't Code§§ 508.201 & 508.283,
and federal due p rocess principles. T he habeas court fo und
that Applicant had failed to prove a denial of d ue p rocess, and
also held that revocatio n was authorized under§ 508.283 because a parole panel had already held a revocation hearing under § 508.28 1 of the code. CCA rejects this interpretation because it allows BPP to impose additional§ 508.283 sanctions at
a ny t ime witho ut a h earing if at some earlier ti me a§ 508.283
sanctio n has been imposed fo llowing a§ 508.28 1 h earing. T he
h ab eas court's interpretation is also inconsistent w ith Morrissey
1'. Brewer's federal constitutional d ue process pri nciples requiring a parolee have an opportunity to be heard before a final
decisio n o n revocation by a parole aut hority. T he above Texas
statu tes also require a heari ng each time sanctions are sought.
T herefore, Applicant's revocation o rder is set aside, and case is
rema nded to BPP for fu rther proceedings (presumably, a proper
revoca tion hearing).
UPON RELEASE TO MANDATORY, PERSON IS NOT AN
" IN MATE"FO R PURPOSES OFGOV'TCODESECTION: EX
PARTE CLYDE LEE R USSELL, No. 74,101 , from Tarrant
County; Relief Granted , 11/14/01 ; O pinion: Per Curiam .
Applican t was convicted of POCS, and after pro bation was
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revoked, he was sent to the pen for 5 yrs. He did not appeal.
After being released to mandatory supervision, he filed this writ
claiming that his mandatory supervision would already have
expired if he had received credit for the time he was confined
in this cause on parole violator status.
Held: Because Applicant had already been released on mandatory when he filed the instant writ applica tion. he was not
subject to the restrictions of Tex.Gov't Code. § SO1.008. For
time credit claims made after amendment of§ 501.008 (111/
00), inmates claiming time cr~dit complaints must first bring
those complaints before the prison system rather than by a writ.
An inmate can't file a writ until: (I) he has either received a
written decision from the highest authority provided by the
system to resolve such issues, or; (2) the 180'h day after the date
on which the inmate first alleges the time-served credit error.§
50 1.008(b ). Subsection (c) says that (b) does not appl)' if the
inmate is within 180 days of the inmate's presumptive parole
date, date of release to mandatory, or discharge. Such an inmate may file a habeas application if his claim is not barred.
Here, Applicant was released on 4/21/99, m ore than a year before he flied his writ on 5/31/00. He was returned to the joint
on 1/31/01, with credit from 11/30/00. Construing the plain
meaning of applicable statutes inCh. 501 of the Gov't Code,
which uses the term " inmate," CCA notes that no definition of
that term is given. Thus, given the lack of a definition, and considering the plain meaning of the term, CCA decides that " inmate" as used in Ch. 501 means a "person confined to a prison,
penitenti;uy, or the like." Thus, once a person is released on
mandatory supervision he is not an " inmate" for purposes of§
50 1.008. Here, Applicant had been released when he filed his
writ. Relief is ganted. TCDJ-ID is ordered to credit Appliant's
sentence for the additonal period of 2/27/97 to 8/13/97.
SENTENCE VOID BECAUSEJUVENILECOURTNEVER
WAIVED JURISDI CTION: EX PARTE BILLY JOE
WAGGONER, No. 74 133, from Dallas County; Relief Granted,
12/5/01; Offense: Theft & Forgery; Sentence: 10 yrs; Opinion:
Holcomb (unanimous)
Applicant committed theft in December of 1990 on the day
before he turned 17. Several months later, in May 1991, he
pled guilty and received 10 yrs d eferred probation. In December 1991, he was convicted of forgery and also adjudicated guilty
on the theft. He got 10 yrs for each, with the forgery stacked
onto the theft. In th is writ Applicant alleges that the trial court
had no jurisdiction over the theft beca use he was sixteen at the
time he committed the offense and the juvenile court never
waived jurisdiction or certified him as an adult. Thus, the conviction and sentence are void, which m eans he is cu rrently serving the forgery sentence. The trial court recommended relief.
The writ was filed and set to determine whether relief should
be granted.
Held: When the juvenile court having exclusive jurisdiction
over Applicant. who committed the offense while still sixteen,
n ever waived jurisction or certified him as an adult, the district court never acquired jurisdiction oyer him. and the resulting theft conviction is void. TPC § 8.07(b) mandates that
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u nless a juvenile court waives jurisdiction and certifies the individual for criminal prosecution, "a person may not be prosecuted for or convicted of any offense committed before reaching 17 years of age." In absence of a transfer, trial court never
acquired jurisdiction over Applicant, and any resulting conviction was void. The theft conviction is set aside, and the second
J0-yr sentence for forgery is ordered to begin at the date of its
original imposition, December 20, 199 1. TDCJ-ID is ordered
to modify its records accordingly.
NO MANDATORY SUPERVISION FOR LIFE SENTENCE:

EX PARTE LLOYD EDWARD FRANKS, No. 74123, from
Jefferson County; Relief Denied, 12/ 19/01; Opinion: Hervey,
joined by Keller, Meyers, Womack, Keasler, Holcomb &
Cochran; Dissent: Johnson, joined by Price.
Applicant committed the offense in 1981, when TCCP 42.12,
§ 15(c) provided that an inmate not under a death sentence be
released to mandatory supervision when calendar time served
plus any good conduct time equals the maximum term to which
he was sentenced. There has been no substant ive change in the
law since then. Applicant is serving a life sentence and contends he is entitled to release.
Held: A life-sentenced inmate is not eligible for release to
mandatory superv ision. Under the literal reading of the above
statute, it is "mathematically impossible to determine a mandatory supervision release date on a life sentence because the
calendar time served plus any accrued good conduct time will
never add up to life." Moreover, interpreting the statute to
mandate release of a life sen tenced inmate would require CCA
to perform a legislative function which it declines to do, because that would require CCA to substitute some arbitrary
number of years for a life sentence to make it possible to calculate a mandatory supervision release date. Relief is therefore
denied.
Johnson Dissent: The majority's construction of the statute
leads to an absurd result. The legislature has already"arbitrarily
substituted sixty years fo r a life sentence in prescribin g the
method of calculating a life sentence" for parole. There is nothing to indicate that the legislature did not also intend for the
60-yr calculation to apply to mandatory supervision as well.
COUNSEL NOT INEFFECTIVE FOR ERRONEOUS PA-

ROLEADVICE:EXPARTEMAXMOUSSAZADEH,No. 74185,
from Ha rris Count y; Relief Denied, 12/19/ 01 ; Opinion:
Coch ran, joined by Keller, Meyers, Womack, Keasler & Hervey;
Price & Johnson concurred in result; Holcomb did not participate.
Applicant, a juvenile at time of the offense, pled guilty to
murder, without an agreed sentencing recom mendation, to
avoid a capital murder prosecution. He agreed to testify truthfully at his co-defendant's trial, and after he had done so, the
trial court sentenced him to 75 yrs without a deadly weapon
finding. Applicant and his attorney were not aware that parole
laws had changed 11 days before he had committed the offense.
He filed this writ complaining that parole eligibility was im-
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plicit in the plea, and that his counsel's erroneous advice regarding parole eligibilit;· rendered h is plea involuntary. The
trial court recommended granting relief.
Held: Applicant failed to prove by a preponderance of evidence that his plea was induced by a misunderstanding of the
applicable parole law which formed an essential element of
the plea agreement; moreover, in Ex Parte Evans, 690//274
(CCA 1985), CCA held that a guilty plea is not rendered involuntary just because the defendant received and relied on erroneous advice of counsel regarding parole eligibility. Affidavits
submitted by Applicant and trial counsel indicate that neither
knew that the parole law had changed. Under the prior version, in existence shortly before commission of the offense, if
convicted of capital murder, Applicant would have been parole
el_igible after 35 yrs; for murder with a deadly weapon find ing,
he would have had to serve_ of the sentence or 15 yrs flat time;
and murder without the deadly weapon meant he was eligible
after his good time and flat time equaled_ of the sentence or
15 yrs. However, Applican t was really subject to 40 yrs flat for
capital, 30 yrs flat or _ the sentence with a deadly weapon finding, and 30 yrs flat or_ the sentence for murder. Nothing in the
record shows that parole eligibility was even implicitly a part
of the plea bargain, and CCA declines to overrule E11ans. Thus,
relief is denied.

Death Penalty Opinions:
BRITT ALLEN RlPKOWSKI 1'. State, No. 73,590, from Harri s Cou nty; Affirmed, 11/7/01; O pinion: Keller, joined by
Keasler, Hervey, Holcomb, & Cochran; Concurring Opinion:
Cochra n; Dissenting Opinion: Meyers, joined by Price &
Johnson.
Facts: Appella nt was living off and on with his girlfriend,
Monica, and her 2-yr-old daughter, Dominique, sometimes in
Houston, sometimes in Salt Lake City, Utah. fn December 1997,
he killed Monica and dumped her body by the side of a road
ncar Monticello, Utah. He also killed Dominique and put her
in a suitcase which he buried in a swampy area in northeast
Harris Cou nty. Housto n police spoke briefly with Appellant,
who gave them permission to search his apartment. He first
told police that he and Monica had left Salt Lake City together,
but soon parted ways, and Appellant returned to Houston. He
later changed his story and said he had brought Dominique
with him to Houston, but that a friend cam e and took her to
Mexico. The Flll searched his apartment under a federal search
warrant and arrested him a few days later. He confessed to
Houston police that he had killed both Monica and Dominique, and told them where to find the child's body. (This interview was not electronically recorded.) However, after police
failed to locate Dominique, they took Appellant to HPD,
mirandized him, and conducted a videotaped interview. Appellant again con fessed, told police he had been using cocaine
extensively prior to the killings, and that he had twice attempted
suicide, first by slitti ng his wrists, the n taking an overdose of
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p ills shortly before his arrest. Appellant was convicted of capital murder for killing a child under six yrs of age.
Oral statements should have been suppressed: During a
hearing on voluntariness of the confessions, Appellant presented
expert testimony that he was incompetent to understand and
waive his rights because of a combination of stress, bipolar
d isorder, and cocaine hinging. The trial court rejected this argument and ad mitted the statements.
Held: The record does not show that police coerced Appellant into confessing. The S'" Amendment privilege is not con cerned with moral and psychological pressures to confess emanating from any source other than official coercion. However,
the fact that Appellant was coked up and mentally ill was relevant to the second special issue - whether he was aware of
his rights and the consequences of waiver. Here, cops testified
that he did not appear intoxicated, was coherent, understood
MimiUfa warnings, and appeared to comprehend the warn ings
a nd questions. Trial court was within its d iscretion to believe
the State's witnesses and not Appellant's exper t.
Error to admit testimony of jail psychiatrists: Appellant asserts that because two psychiatrists interviewed him in custody
without giving him Mirmula warnings, or notifying his lawyer,
their testimony should not have been admitted. Counsel made
objections based on the 5'" & 6'h Amendments, the Texas Constitution, and Estelle 1'. Smith, 45 1 U.S. 454 (1988). The prosecutor responded that 120 warnings were required because Appellant requested the treatment, the doctors were not State's
experts, and promised not to go into questions regarding the
offense.
Held: The psychiatrists' testimony did not v iolate
Appellant's federal or state constitutional rights. Analogizing
to Buchana11 1'. Kentucky, 483 U.S. 402 (1987), which CCA says
limited Estelle 1'. Smith, CCA holds that no 5'" Amend ment violation occurred because Appellant initiated the contact, and the
prosecution introduced the testimony for the limited purpose
of rebutting Appellant's expert, who had conducted an extensive personal interview with him. He ca nnot now use silence
to deprive the State of its only means to counter his proof of an
issue he raised. CCA holds Appellant;s 6th Amendment claim
was waived because he did not articulate the basis for it at trial.
Even if preserved however, CCA holds the claim mcritless because Appellant effectively relinquished counsel's assistance by
seeking out mental health treatment on his own. Moreover,
the evidence was properly admitted during punishment, and it
was Appellant's burden to request an appropriate limiting instruction. He failed to request such an instruction d uring guilt/
innocence or during punishment, when the State rcoffered the
evidence.
Waiver of mitigation special issue: Prior to punishment,
counsel asked the trial court to ho ld TCCP 37.071 unconstitutional because Appellant was forced to choose between ad mission of victim impact evidence and submissio n of the mitigation special issue. After consulting with Appellant, counsel was
allowed to wa ive the special issue so that victim impact testim ony (which the State had already said it would usc) would no
longer be permitted. Appellant now says the statute nullifies
the Supreme Court's Pemy decision by forcing Appellant to
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choose between the mitigation issue and victim impact testimony, and also says that Tong 1'. State, 25///707 (CCA 2000),
does not permit waiver of the issue. He also asserts that counsel was rendered ineffective because: ( 1) he was forced to choose
between two detrimental actions, or; (2) inability to waive the
issue meant that counsel conveyed incorrect sen tencing information to Appellant.
Held: Because Appellant requested waiver of the mitigation issue. he cannot now complain that the trial court lacked
authority to withdraw the issue from the jury's consideration.
CCI\ says nothing in Tong contradicts this holding. Also, in
Prytash, 3///522 (CCA I 999), cert. denied, 529 U.S. I I 02 (2000),
CCA held the defendant was estopped from complaining on
appeal about the absence of an anti-parties charge, which he
had waived. No ineffective assistance is shown because the
waiver just involved a hard choice, not an unconstitutional dilemma. Any error was "invited" and Appellant has no right to
complain of getting what he asked for. In a 2-page footnote,
the majority chastizes the dissent for advancing "a number of
unfounded criticisms of this court's analysis of the mitigation
special issue."
Improper State's argument on parole: The defense called
a n expert to testify that over the years the legislature had consistently increased - and never decreased - the amount of
time one convicted of a capital crime must serve before beco ming parole eligible. On cross, the State elicited testimony
that parole rules had changed in the past to allow some inmates
to be released earlier. Defense counsel got an instruction that a
life sentence means 40 actual calendar years, and argued at closing that not only would Appellant be ineligible fo r parole for
40 yrs, he would never be paroled. The State argued, over a
running objection, that parole laws can be changed any time,
and that in the 1980's because of a federal judge's intervention,
people were serving only a fraction of their time. Appellant
contends this argument amounted to an admonition to the jury
to disregard the law as given to them in the cha rge.
Held: No error occurred b ecause defense counsel invited
the prosecutorial argument. Counsel opened the door when
he: (l) elicited testimony that parole laws had become tougher;
(2) elicited testimony regarding procedures of the BPP and factors it considered when determining whether to release someone, and; (3) argued that Appellant would never be released on
parole.
Other rejected issues: Child-murder provision is unconstitutional; overly gruesome videotapes of the victim's body during its recovery and after autopsy.
Dissent: If anyone "invited" the error here it was this Court,
which crea ted a Catch -22 when it decided Mosley, 983//249
(CCA 1998), cert. denied, 526 U.S. 1070 (1999). Th ere, CCA
held that victim impact evidence was relevant to the mitigation issue, and suggested it might be waived to present such
evidence from coming in. If CCA allows capital defendants to
" invite error" and waive submission of this issue, the jury no
longer has a vehicle to express its "reasoned moral response" to
a defenda nt's proffer of mitigating evidence, and CCA runs afoul
o f the U.S. Constitution as in the pre- Penry statute. Can a defendant also waive the anti-parties charge, future dangerous-
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ness issue, or all the special issues? CCA shirks its duty by hiding behind the cloak of"invited error."
DOUGLAS ALAN FELDMAN v. State, No. 73654, from
Dallas County; Affirmed, 11/21/01; Opinion: Cochran, joined
by Keller, Price, Womack, Keasler, Hervey & Holcomb; Johnson
concurs w/o opinion
Facts: Appellant was riding his motorcycle in the right-hand
lane of a Collin County highwar when an 18-wheeler going
70-75 mph in the left lane cut in front of him, coming within
12 to 18 inches of his left hand. Appellant chased down the
truck and shot the driver several times, killing him. After stopping at a mall for a time, Appellant went back to see if Everett,
the driver, was dead, then went home. On the way, he drove
into an Exxon station and shot tanker truck driver Velasquez,
killi ng him. A week later, Appellant drove by a hamburger joint
and shot Antonio Vega, who was using a pay phone. Vega (who
Appellant thought was a truck driver because of his close proximity to a diesel truck in the parking lot) survived. Police apprehended him shortly thereafter, and found a loaded 9-mm
weapon, a Glock pistol, and a bunch of ammunition. Testing
on the 9-mm showed it was the weapon in all three shootings.
Appellant was indicted for killing Velasquez and Everett in the
same transaction. Alternatively, he was indicted for killing
Velasquez and Everett during a different transaction, but pursuant to the same scheme and cou rse of conduct. Both theories of capital murder were submitted to the jury.
Voir dire issues:
Bias against the law. Prospective jurors said that if they found
Appellant guilty of capital murder they would also answer "yes"
to the future dangerousness special issue.
Held: Trial court did not abuse its discretion in failing to
grant challenges for cause. On first venirem an, defense
attorney's question regarding future dangerousness sought to
bind juror to particular set of facts, and so was improper. Second juror was just vacillating.
Credibility of cops. Venireman said, in response to defense
question, that he would "lean towards" believing a cop's testimony over lay person's.
Held: Trial court did not abuse discretion in denying challenge for cause. No error when juror W<lS only more or less
skeptical of certain testimony. He later said he would be openminded and would listen to both witnesses.
Lesser-included offense of m anslaughter. Appellant testified that he had shot Everett because of the traffic altercation,
and "exploded ag<1in in anger" when he saw Velasquez because
he was still angry about the incident. The total time between
the acts was about 45 m inutes. The second killing had occurred
when Appellant was on his way home and had lashed out in
anger against the second driver.
Held: Appellant was not entitled to a charge on manslaughter. A rational jury could have fou nd there was a sufficient
break between the two killings such that they did not occur in a
"sequence of unbroken events." Appellant argues the testimony
of the second "motiveless" killing is "som e evidence" that the
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two murders were not com mitted pursuant to the same schem e
or course of conduct. However, a rational jury could only conclude that Appellant killed both truck drivers in the same
scheme or course of conduct. Thus, although manslaughter is
a lesser-included offense, he fails to satisfy the "guilty/guilty
only" prong of the Aguilar/Rousseau test.
Extraneous offenses. Appellant complains that the shooting of Vega, committed a week after the murders, should not
have been allowed during guilt/i nnocence.
Held: Trial court did not abuse its discretion. Appellant
ad mitted to the attempted murder of Vega. Evidence was admissible to show his "anti-truck driver" motive in committing
killings, thus had probative value.
Other rejected claims. Parole law ch arge; death penalty statute unconstitutional; cu mulative error.
RAY JASPER v. State, No. 738 17, from Bexar County; Affirmed, 11/28/01; Opi nion: Meyers, joined by Keller, Price,
Johnson, Holcomb & Cochran; Womack & Keasler concurred
w/o opinion; Hervey did not participate.

tal case, a nd excused two on statutory exemptions. The court
then introduced Appellant and all attorneys. Appellant claimed
he was harmed because the veniremen were exempted from
jury service for reasons that did not track the standa rd legal
exemptions, and the attorneys for both sides did not agree to
the exemptions in the Appellant's absence.
Held: Trial court committed statutorv and constitutional
error when he proceeded with excuses and qualifications in
Appellant's absence; however, ermr was harmless. Violations
of TCCP 33.03 (requiring personal presence of defe ndant unless he voluntarily absents himself} and Tex.Const. Art. I, § 10
( right of confrontation requires presence of defendant at all
phases of cri minal proceedings) occurred. Error is determined
under TRAP 44.2(a) (harmlessness standard for constitutional
error). First prospective juror was excused because she was a
"caretaker." Second was pregnant and within 6 weeks o f her
due date. Although neither excuse was for an economic reason, trial cour t would have been within its discretion to overrule objections to their excusals if Appellant had been present.
Thus, error was harmless beyond a reasonable doubt.
Other rejected issues: Batso11 error; improper comments by
trial judge.

Facts: Appellant and his friends frequently recorded rap
music at the victim's studio for a fee. Appellant decided to rip
off the victim's equipment and kill him so he could not iden CONVICTION REVERSED BECAUSE OF COERCED
tify Appellant as the thief. He and two coh orts went to the CONFESSION: KIMBERLY GAYLE MCCARTHY 1'. State, No.
studio, spent two hours recording, then slashed the victim's 73350, fro m Dallas County; Reversed, 12/12/01; Opinion:
throat and stabbed him repeatedly in the chest and abdomen. Cochran, joined by Meyers, Price, Womack, John son, &
As the equipment was being loaded into vans, the cops arrived Holcomb; Dissent: Keller, joined by Hervey; Keasler did not
and Appellant ran away. He was apprehended two days later. participate.
He confessed that he had planned the crime and recruited the
two accomplices.
Facts: Appellant was convicted of killing an elderly retired
Sufficiency of evidence to support future dangerousness. professor and stealing h er property to buy drugs. She does not
Appellant's criminal history was int roduced, and included theft challenge sufficiency of the evidence at either phase of trial.
of a bicycle at age 15, expulsion from two schools, attempted
Coerced Confession: At a suppression hearing, Cop # I tesburglary, attacking an off-duty cop, and evading cops during a tified that he attempted to interview Appellant at the cop sh op,
traffic stop.
but that shortly after agreeing, she invoked her right to a n atHeld: The above evidence, along with Appellant's lack of torney, and he stopped further attempts. A few days later, after
remorse, and the facts of the offense itself. was sufficient to Appellan t was tranferred to the Lew Sterrett jail, Cop #2 went
support the special issue.
over to question Appella nt at the request of her husband. Cop
Violation of m arital privilege. St ate's w itness Christina #2 testified that Cop #1 did not tell him Appellant had invoked
Breton had lived with Appellant for several years and the two her right to cou nsel. Appellant gave a statement to Cop #2.
had a child. He claims that while no formal marriage had taken The trial court overruled the motion to suppress.
place, Breton was at the time of trial, his common-law wife,
Held: Appellant's confession was obtained in violation of
and TRAP 504 (Husband-\1\'ife Privilege) applied. At a hear- the U.S. Constitution. and thus should have been suppressed;
ing, he sought unsuccessfully to prove the existence of a com- also. th e error was harmful. CCA has no difficulty determinmon-law marriage.
ing that cops v iolated brightline rule of Edwards v. Arizo11a, 451
Held: The testimony failed to establish the existence of a U.S. 477 ( 1981 ), which mandates that when the defendant says
common -law marriage. Witnesses at the hearing gave conflict- she wants an attorney, all questioning must cease, and cops caning testimony regarding whether or not Appellant and Breton not initiate fur ther interrogation. " [T) he Edll'ards rule does
were married or intended to be married. The trial court evalu- not take into account the good intentions of the individual
ated the credibility of the witnesses and ruled against Appel- police officer, the lack of official coercion or badgering in the
lant. Viewed in the light most favorable to th e trial court's rul- particular case, or the actual voluntari ness of a person's custo ing, the evidence failed to establish a m arriage between Appel- dial statement. Edwards represents a bright a nd firm con stitulant and Breton.
tional rule that applies to all suspects and all law enforcement
Voir dire conducted in Appellant's absence. Appellant and officers." Cop # 1 testified that he did tell Cop #2 that because
his attorney entered the courtroom after the trial court had Appellant had requested an attorney he had stopped questiontold prospective jurors that they had been summoned for a capi- ing her. Cop #2 did n ot bother to ask whether Appella nt a!-
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ready had counsel. Appellant did not intitiate the interview
with Cop #2, thus confession was unlawfu lly obtained. CCA
rejects State's argument that Cop #2 had some sort of an excuse because he claimed to be unaware that Appellant had requested counsel. "Whether or not [Cop # I] informed [Cop
#2 ) of appellant's invocation of her right to counsel is irrelevant because courts impute knowledge of the invocation of
any Mimndn rights to all representatives of the State. See Michigan 1'. ]nckson, 475 U.S. 625, 634 {1986); Sterling 11. Stnte, 800
S.\•V.2d 513, 520 (Tex. Crim. App. 1990). Moreover, [Cop #l's)
sworn testimony revealed that he informed [Cop #2) that appellant invoked her right to counsel and that [Cop #1] ceased
his interrogation of appellant after that invocation."
CCA then turns to question of harm. As this was constitutional error, TRAP 44.2(a) applies. Under said rule, CCA must
review whether admission of Appellant's statement contributed
to the jury's verdict of guilt, regardless of whether there is evidence independent of the statement that is otherwise sufficient
to sustain the verdict. '"An appellate court should not focus
on the propriety of the outcome of the trial.' Wesbrook 11. Stnte,
29 S.W.3d 103, 119 (Tex. Crim. App. 2000). If there is a reason able likelihood that the error materially affected the jury's deliberations, then the error is not harmless beyond a reasonable
doubt. See SatteriVhite, 486 U.S. at 289; Wesbrook, 29 S.W.3d at
119. The reviewing court should calculate, as nearly as possible,
the probable impact of the error on the jury in light of the other
evidence. See Wesbrook, 29 S.W.3d at 119." Although there was
plenty of other evidence, CCA holds that admission of the confession harmed Appellant because the State repeatedly emphasized it at the trial, during case-in-chief and at closing. For example, the State used the confession to discredit Appellant's
version of the events, and argued that she was lying when she
said two others were involved. The prosecutor effectively
pointed out in his closing argument that the statement was
powerful enough to establish her guilt of capital murder either
as a party or a conspirator. The statement was used to paint
Appellant as an unrepentant liar and set out her cruel and greedy
motive for killing her elderly neighbor. Because CCA cannot
determine whether the error was harmless beyond a reasonable doubt, judgment is reversed and case is remanded for new
trial.
Dissent: The statement was exculpatory so was not really a
confession, and any error was harmless.

PDRSGRANTED
NOVEMBER & DECEMBER 2001
1004-01 LOGAN, NANCY 11/ 14/01 S TITUS INSURANCE
FRAUD: 048///296
1. Pursuant to Penal Code§ 35.02 (insurance fraud), is- the
offense level determined by the value of the claim, or by the
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value of the fraudulent portion of the claim?
2. Where the state presents circumstantial evidence that
would allow a rational jury to conclude that the Defendant's
entire insurance claim was fraudulent (i.e., that the defendant,
with the intent to defraud or deceive, made a statement in support of an insurance claim that contained false or misleading
information as to whether the property was damaged or destroyed in the manner and under the circumstances described
in the statement, and thus affected the Defendant's right to payment of the entire claim), in order to prove the value of the
claim must the state prove the value of each specific item of
property stated in the claim, and further show that each of those
specific items of property was not actually damaged or lost?
1385-01 HILL, SAMUEL B. 11/28/01 SPA Tarrant Capital
Murder: NP

1. Should the court of appeals have abated for an evidentiary hearing, rather than acquitting Appellant of capital murder, where the record showed that the trial court and the parties discussed options to a mistrial in an unrecorded conference but failed to state their considerations for the record?
2. \"lhere there was undisputed evidence that, at an unrecorded conference before a mistrial was declared, Appellant
objected to proceed ing with eleven jurors, and where he took a
flatly contradictory position on appeal by claiming the trial
court failed to consider that option so that he had been placed
in double jeopardy, should the court of appeals have abated for
an evidentiary hearing rather than acquitting him of capital
murder?
3. Was the court of appeals' authority to abate for an evidentiary hearing to clarify the trial court's reasoning limited to
situations where the court was required to make findings of
fact and conclusions of law?
4. By holding there could be no manifest necessity for a mistrial because the trial court did not state for the record the other
options it considered, did the court of appeals require findings
as a matter oflaw and err by refusing to abate the appeal for the
trial court to make those findings?
5. Where the record showed that the parties had an unreco rded conference with the trial court regarding the necessity
for a mistrial, could Appellant meet his burden to show that
the trial court failed to consider less drastic alternatives and
that he had been subjected to double jeopardy?
6. Did Appellant meet his burden to show that proceeding
with eleven jurors was an available alternative to the mistrial
where the record was silent regarding that alternative and did
not reflect whether the parties would have objected to that procedure?
1660-01 PRINCE, EARNEST, Ill 11/28/01 A Harris POCS
(cocaine)< 1 gm: NP
The court of appeals has decided an important question of
state law that has not been, but should be, settled by the Court
of Criminal Appeals. [whether, on evidence of case, there was
probable cause to grant the search warrant].
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1328-01 SIMS, SCOTT EVERETT 12/05/01 A Harris DW1: NP
1. Whether Court of Appeals properly performed the factual sufficiency review of this evidence?

the effect of the extraneous offense evidence, instead of looking at the effect of omitting the instruction?
1756-01 LEHRMAN, RICHARD GLENN 12/19/01 A
Tarrant Felony DWI: NP

1412-01 ROGERS, BOBBY RAY 12/05/01 SDallas Murder: NP
I. Did the Court of Appeals err in holding that a request for
an accident instruction is equivalent to a request for a voluntary conduct instruction?
2. Was the Court of Appeals incorrect in applying the
Almanza "some harm" standard of review where the jury instruction requested at trial varied from the jury instruction the
court of appeals held was erroneously omitted from the jury
charge?
1794-01 DYAR, BRADLEY ROBERT 12/05/01 A Bastrop OWl:
I. The Court of Appeals erred when it held that Appellant's
warrantless arrest was authorized by Article 14.03 of the Code
of Criminal Procedure; is a hospital really a suspicious place?
0956-0 1 JOHNSON, RONALD D. 12/19/01 S Harris Possession w!Intent to Deliver Cocaine: 047///701
I. Is "substantial compliance" sufficient to satisfy the notice
of appeal requirements of Rule 25.2(b)(3) of the Texas Rules of
Appellate Procedure?
2. Do a judgment notation and a docket entry referring to
the defendant's motion to suppress constitute "substantial compliance" sufficient to satisfy the notice of appeals requirements
of Rule 25.2(b)(3)?

1. \•Vhether the Court of Appeals erroneously held that the
evidence was legally sufficient to prove that Appellant had two
prior convictions for DWI.

2151-01 ·wEAVER, STEVEN LOUIS 12/19/01 S Harris
Felony 0\oi/I: NP
1. The Court of Appeals incorrectly interpreted Texas Penal
Code Section49.09(e) by holding that it is an element of a felony
driving while intoxicated offense, thereby requiring the state of
Texas to present evidence before the jury of a prior intoxication related conviction occurring within 10 years of the commission date of the charged felony driving while intoxicated
offense.
2. The Court of Appeals, after determining Texas Penal Code
SECTION 49.09( e) is an element of the offense, erred jn reforming and remanding this case for punishment due to insufficiency of the evidence where the trial court erred in refusing
to admit into evidence before the jury a conviction conforming with said section.

COURT OF APPEALS

0957-01 vVASHINGTON,ANNIE 12/19/01 SHarrisPossession of Cocaine: NP

ADMISSIBILITY OF COPIES: LARGENT v. State, No. 0400-00641-CR, I 0/17/0 I.

1. Is "substantial compliance" sufficient to satisfy the notice
of appeal requirements of Rule 25.2(b )(3) of the Texas Rules of
Appellate Procedure?
2. Do a judgment notation and a docket entry referring to
the defendant's motion to suppress constitute "substantial compliance" sufficient to satisfy the notice of appeals requirements
of Rule 25.2(b)(3)?

Under TRE 1004, a copy of an original is admissible if the
original is not located in Texas.

1410-01 REED, ANTHONY JAMES 12/19/01 A Dallas Aggravated Assault: NP
1. Vlhether the trial court improperly broadened the indictment when it included recklessly in the jury instructions and
the indictment only alleged knowingly and intentionally.
1609-01 ELLISON, 1301313Y JOE 12/19/01 S GreggAgg Robbery: 051/I /393
1. The trial court failed to instruct the jury at the punishment phase that extra neous offenses must be proved beyond a
reasonable doubt to have been committed by Appellant. Did
the Court of Appeals err when evaluating harm, by looking at
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OK FOR STATE TO IMPEACH ITS OWN WITNESS:

KELLY v. State, No. 05-00-00206-CR, 10/12/0 I.
Though COA acknowledges the rule that a party cannot call
a witness solely for the puqJosc of eliciting harmful information and then call impeachment witnesses to get in the favorable evidence, COA here distinguishes the rule. TRE 607 does
not require the party to be "surprised" when a witness testifies
unfavorably. The State's knowledge that a witness will so testify
is a factor the trial court must consider under TRE 403; a trial
court abuses its Rule 403 discretion when it allows the state to
get before the jury, under the guise of"impeachment evidence,"
evidence that would ordinarily be inadmissible if the State is
not surprised by the unfavorable testimony. Here, COA concludes that the rule does not apply merely because the State
"suspected" the witness would testify unfavorably; in the prior
case law, the State "knew" the witness would be hostile. Because
the prosecution considered the evidence vital, Rule 403 was not
violated.
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SEX OFFENDER REGISTRATION ADMONISHMENT:
THOMPSON v. State, No. 06-00-0020 1-CR, 10/17/0 I.

there was burnt residue in the pipe. Over a bitter dissent, evidence was found to be sufficient.

TCCP Art. 26.13(h) requires the trial court to ascertain whether defense counsel has explained to a client the necessity of sex offender registration if the defendant is copping a
plea to an offense requiring such registration. Prior to the Lege
enacting subsection (h) in 1999, CCA had labeled sex offender
registration a collateral consequence and thus, not an clement
affecting the voluntariness of the plea. COA here acknowledges
that CCA has ruled that a trial court must admonish on all
elements of Art. 26.13 and fililure to do so is not substantial
compliance with the statute. The failure to substantially comply can be considered harmless error but a defendant is not
required to prove any more than he was unaware of the consequences of his plea. Here, the trial court asked only if the defendant knew he'd have to register to which the defendant answered yes. COA considered the issue, thus, as a collateral consequence, not a direct one and failure to inquire if trial counsel
properly admonished defendant was harmless error.

VIOLATION OF SEQUESTRATION RULE: PHILLIPS
State, No. 01 -99-00939-CR, 10/25/01.

PAT-DOWN OF "NERVOUS" DEFENDANT UNJUSTIFIED: DAVIS v. State, No. 07-00-0544-CR, !0/11/01.
Defendant was one of four or five people standing in
a front yard at midnight in an area known for drug dealing.
The defendant appeared nervous when police drove up and
walked to and from the group several times. No one made any
furtive gestures and the defendant made no attempt to flee.
Police insisted that he app roach them and he complied. Ofl1cer
testified that because the defendant acted nervously, the officer
was afraid for his safety, patted him down and found, first, a
crack pipe and then, a pack of cocaine. None of these circumstances justified the pat down search and case was reversed.
COP COULD TESTIFY DESPITE LACK OF NOTICE TO
DEFENSE BECAUSE SHE WAS NOT AN EXPERT WITNESS:
OSBOURN v. State, No. 03-01-00266-CR, 10/18/01.
TCCP Art. 39.14(b) states that a trial court may order
a party to provide notice of the identities of experts it expects
to call at trial if the opposing party has asked for notice. Here,
officer testified in her opinion, substance was marijuana; sh e
was not listed as an expert witness. COA concludes that the
officer's opinion is not expert testimony and thus, not subject
to Art. 39.14. Even if it were, the statute is discretionary and the
failure to comply is reversible error only if a party willfully refuses to comply.
EVIDENCE SUFFICIENT EVEN WHEN NO VISIBLE
TRACE OF DOPE WAS FOUND ON CRACK PIPE: HYETT
"·State, No. 14-00-00561-CR, 10/18/01.
Defendant found with a crack pipe that had no visible
trace of drugs on it and the only testable residue amounted to
10 milligrams, i.e 10 one thousandths of a gram, a nd he was
sole occupant of the car. Pipe found stuck in the car's 1'ent, the
defendant was seen m oving his hand away from the vent, and
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11.

Where a witness who violates the rule for sequestration of witnesses was one who had no connection with the case
for either party and had no personal knowledge and thus, not
likely to be called as a witness, the trial court docs not abuse its
discretion in allowing the witness to testify. Here, witness was a
court bailiff who overheard a witness give a contradictory statement when escorting the witn~ss back to jail after testimony.
INEFFECTIVE COUNSEL NEGATES WAIVER OF APPEAL: WOODS 11. State, No. 06-00-00210-CR, 10/26/0l.
Even though the plea bargain stated that defendant
waived all rights of appeal, defendant's claim of ineffective assistance of counsel negated that waiver. It is an unfair agreement specifically excepted from the rule of Blallco, 18///218
(CCA 2000). Case reversed for failure to timely file notice of
intent to invoke insanity as a defense and thus deprived defendant of effective assistance of counsel.
STANDARD OF REVIEW FOR WARRANT AFFIDAVIT:

Morris v. State, No. 10-00-340-CR, 11/14/01.
Case is noteworthy for the standard of review applied
to search warrant affidavits. Defendant challenges affidavit
underlying the search warrant on several respects, including
staleness, reliability of informant, etc. COA holds that, while
the standard of review of a warrant's affidavit is de novo, it is a
limited form of de novo revi ew, do novo with deference to th e
magistrate's conclusions. Based on this standard, COA concludes that magistrate could have reasonably concluded that a
tip that was 30 days old was not stale and that informant was
reliable.
STATE CONSTITUTIONAL LAW NOT APPLICABLE TO
FEDS: PENA 11. State, No. 13-00-006366-CR, 11/21/01.
COA holds that federal agents, as a general rule, are
not subject to state constitutional restrictions when acting solely
within their capacity as federal agents. (This is subject to some
disagreement). Joint operations, where the federal agents are
acting under color of state law, do, however, bring them within
the purview of state law. This joint action can be determined
by evidence of antecedent mutual planning, joint operations,
cooperative investigations, etc. Mere contact will not suffice.
COA concludes that joint operations will not always suftice.
"There is no reason that the limited forces of the Customs Service
cannot enlist the aid of other law enforcement entitites .... " COA
rules it must consider motives, actions etc. to determine the
issue. Ultimately COA concludes that b ecause it was a border
search, it was stric tly a federal operation and thus, state lrnv
do es not apply.
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DOUBLE JEOPARDY; INVOLUNTARY PLEA: BURKE v.

State, No. 2-98-185-CR, 11/01/01
On original submission, defendant's conviction for aggravated assault was vacated and conviction for intoxication assault affirmed because they involved the same victim and were
the same offense for purposes of Double Jeopardy Clause. COA
relied on theory that where double jeopardy applies to two offenses, COA will presume state wants to pursue the more serious offense. On PDR, CCA JUled that such a presumption applies only when statutes are in pari materia and as the two offense here are not, one offense would not control over the other.
On remand for new remedy analysis, COA adheres to its most
serious offense analysis and retains the conviction with the most
serious punishment, in this case the aggravated assault.
COA also holds that because trial counsel failed to adequately
explain the nature of the offense to which the defendant plead
guilty, the resulting plea was involuntary and had to be set aside.
The specific misunderstanding involved a complicated analysis of what was required to sustain a conviction for aggravated
assault based on running a red light while intoxicated. Almost
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all parties assumed a recklessness per se on the agg. assault case.
COA also rules that once that issue su rfaced during the plea
colloquy, trial court should have sua sponte withdrawn plea.
SUBSTANTIAL COMPLIANCE: ]ames v. State, No. 06-0000090-CR, ll/7/0 l
COA recognizes the substantial compliance exception to the
strict application ofTex.R.App.Proc. 40(b)( 1), the recitation in
a notice of appeal of either trial court's permission to appeal or
the existence of pretrial motions. Citing Riley v. State 825 S. W.2d
699 (Tex.Crim.App. 1992), COA holds that where other aspects
of record satisfY Rule 40, COA has jurisdiction to hear appeal.
ENHANCED STALKING: State v Newsom , No. 08-01 00098-CR, 11/1/01
While stalking can be a third degree felony, if there is a prior
conviction for stalking, that "enhancement" requirement is not
satisfied if the prior is <l probated sentence.
IMPORTANT CASE-AGGRAVATED ASSAULT: Edwards
v. State, No. 09-00-306-CR, 10/31/01
COA holds that it is not necessary, in an aggravated assault
case, for the victim to actually see the weapon; proof need only
show that the defendant acted, here by threatening, with the
intent to cause the requisite fear. Here, the defendant pulled a
gun on the policeman who never saw it when the defendant
was shot by the officer's partner.
INTERFERENCE W/CHILD CUSTODY: SCHIER v. State,
No. 14-00-00841-CR, 1111/01
Defendant was charged with interference with child custody
and sought to defend case by raising necessity defense where
the conditions where child was living were deplorable. While
COA agrees that the facts suggest deplorable living conditions,
they did not rise to the level of imminent harm required by the
necessity defense. ~
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Q uest .ron: Wh'Y have T•.exas. crrm1na
been using Baker's·Texas·Handbook Series since 1982?

(Answer: Because Texas lawyers find their special features make them unique among Texas legal research materials.)

Here is what some Texas lawyers have said
about Baker's Texas Handbook Series:
The handbooks are ... well-organized
and make great reference books·

I find these books overall to be
the quickest and most efficient
tool to get directly into

They are extremely useful on appeal
and during trial.

substantive case law that I have found .
..[In basically a one lawyer office,
this has substantially improved my
research ability especially
in terms of time involved.

I have used your books extensively for
several years. I find them to be the best and
quickest way to _find cases in point in criminal
law matters. . . . It is especially handy when

These books by Mr. Baker are by far
the best research tools that an
attorney can have at his/her
fingertips to be prepa red for court.

-£ Nothing is better than

Mr. Baker's Texas Handbook Series.

These are an absolute essential for me in preparing for trial.

on a case away from home because of their size
and completeness.
In the 2002 editions you will find statutes in effect both
before and after the 2001 Legislative Session, including about 900 statutory amendments
and almost 300 new provisions as well as casenotes on court decisions re orted throu h 44 S.W.3d
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