CRIMINAL DEFENSE ADVOCACY TRAINING•CDLP

Lubbock, TX • January 9 & 10, 2004

*** 9.75 CLE hours,1.25 ethics

Course Directors
Bob Hinton, Dallas
David Guinn, Lubbock

' Criminal Defen se Advocacy (Lubbocl<) • Jan. 9 & 10, 2004/9. 75 CLE hours
Location: Texas Tech Sch ool of Law, 1802 H ar tfo rd A ve., Lubbock , T X 79409 .
M a il regist ra tion to: 1707 Nueces St., A ustin , TX 78701, o r b y fax to: (5 12) 469-0512
Q u estio n s? C all (51 2) 478-2514 or visit www.tcdla.com
Registration begins at 8:00 a.m.
N o te: Seminar m a t eria ls a re b ei n g o ffered o n C D AND b o ok. Disco unted regist ratio n fee

Friday, January 9'h· 2004
8:00-8:30 Registration
8:30-9:15 Defending Child Sexual Assault Cases,
Gerry Morris, Austin, TX

for th ose w h o c h o ose to get mat erials j ust o n C D .

9:15-10:00 Appellate Tips & Traps
Reagan Wynn, Fort Worth, TX

Attendee Name: _____ _____

10:00-10:45 Dealing with Experts
Greg Westfall, Fort Worth, TX

Street Address: - - - - - - -- - -- - -State: _ _ __ __ Zip: _ _ _ _
Phone: _ _ _ _ _________

10:45-11:00 Break
11:00-11 :45 Defending Juvenile Cases
Tom Morgan, Midland, TX
11 :45-12:15 Error Preservation
Ralph Brock, Lubbock, TX

Current/New Member Registration Fees
0
0

12:15- 1:15
LU NCHEON SPEAKER-Search & Seizure
Gerry Goldstein, San Antonio, TX

with printed book AND CD
w ith just electronic materials (CD)

Non-Member Registration Fees

1:15-2:00 Basic Winning Jury Selection
Jeff Kearney, Fort Worth, TX

0

0

w ith printed book AND CD
w ith just electron ic materials (CD)

2:00-2:45 Fundamentals of Federal Representation
Mike Heiskell, Fort Worth, TX

0

Judges (free admission)

2:45-3:15 Ethics (Speaker TBA)
3:15-3:30 Break

Can't attend? Buy the materials ( shipping and sales t ax included in to tal)
Printed Book/ m ember... . ... ................ . $32
Materials on CD/ member. ... .. .. ....... ..... $17
Printed Book{non-member.. ... ............. $57

3:30-4:15 Effective Opening Statements
Tim Evans, Fort Worth, TX
4:15-5:00 The Art of Communication
Dan Hurley, Lubbock, TX
5:00-5:30 Ethics
Stanley Schwieger, Waco, TX

Materials on CD/non-member....... .... .. $32

TCDLA Membership Fees (rene w your mem bership or j oin as a new m ember)
0 New Member ( *see below ) . ... . ..•... ... ..... $75
0 Renew Mem bership .... . .. .. .......... $150
Payment Options
0 Check enclosed (payable
0 Visa 0 Mastercard 0

to CDLP)
A m erican Exp ress

0

Discover

Sa t urday, Jan uary 1 o••. 2004
8:30-9:15 DWI- Combating Breath Tests
Chris Samuelson, League City, TX

Name on Card

Billing Zip

9:15-10:00 OWl-Fighting Everything
Else (Client Interview to Closing)
Steve Hamilton, Lubbock, TX

Credit Card Number

Expira tion Date

0:00-10:15 Break
10:15-11:00 "Just Us": Tales fron1 Tulia
Jeff Blackburn, Amarillo, TX & Rod
Hobson, Lubbock, TX
11 :00-12:00 Why We Do What We Do
Cli fton L. "Scrappy" Holmes, Longview, TX
Seminar Location
Texas Tech School of Law, 1802 Hartford Ave.,
Lu b bock, TX 79409. (Exact location will be given
to you w ith your seminar confirmation.)
CLE Information
This program is accredited for9.75 CLE hours with
1.25 ethics hour included.
Hotel Information
Hawthorn Suites, located at 2515 19th St.,
Lub bock, TX 79410. Rooms are blocked at a rate
of $80a night. You will need to make a reservation
by Decem!Jer 26, in order to gumantee this room
rate and availability. Call the Hawthorne at 806/
765 -8900 and be sure to mention the Texas Crim inal Defense Lawyers Project to receive our group
rate

0 I am applying for a scholarship by December 29. To ap ply, send a letter indicatin g: your need,
wheth er you h ave received a scholarship before, and w hen . Include two letters of recommen dation,
one from a m ember o f TCDLA, and one from a judge.
0 Please check here If you have specia l needs ( dietary, mobility etc.) and we will contact you .

*

TCDLA Ne w Membership: To sign up as a new member you w ill need a Nominating Endorsement
from a current TCDLA member.
':As a current member of TCOLA, I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged
in the defense of criminal cases, unless a student or affiliate applicant."
TCOLA Member's Name (Please Print) :
TCDLA Member's Signature: -

- - --

-

- --

-

-

-

-

-

-

- -- - - - -

Tax Notice: $36 of your annual dues ($19 if a Student t·1ember) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC
sec. 6033.

1-- --- - ----- ----------------- ---------11
CANCELLATIONS

To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund
requests that are received after that time will be assessed a $25 cancellation fee. No refunds will be given on or
after January 9, 2004, however you will receive the course materials.
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Sprint PCS is offering a 15% discount to TCDLA members on its
wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive additional discounts on equipment.
Contact Steven Morales at 512-344-4291.

Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment, and furniture. If you need it, they can get it to you at a low
cost and overnight. Contact James Taylor at 1-800-797-2969 ext 116.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.

LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasi ng. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you the latest
news affecting you, you r practice and your clients. To be
added to either the general or capital listservs, contact
webmaster@tcdla.com .
Motions Disk. New members are entitled to one free copy of
our State motions disk.

Vake far the Defense. You wilt receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can receive the only statewide magazine published exclusively for capitallitigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.

Call Le Ann Horrocks at 1-228-872-8479.

Lois Law is offering a 10% discount to our members.
Call Annette Schneider at 1-800-364-2512 x 2640 or email
aschneider@loislaw.com .

Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hund reds of motions, briefs, a list of
expert witnesses, testimony of expert witnesses, and t rial tactics.

La Quinta is offering a 10% discount to all TCDLA members. Simply
tell the reservations agent that you are with the Texas Criminal
Defense lawyers Association or give the discount code (TCDLA) to
get the discounted rate.

Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.

Subscription Services Inc. is offering up to a 50% discount off the
cover price of nearly every magazine printed for our members.

Assistance with Legal Questions. You can e-mail a question
to the TCDLA home office and we will help you get your question answered through the assistance of more than 2000 criminal defense attorneys.

Call Marilyn at 1-800-289-6247.

TextBooks For Less-lawBooks For Less in Houston carries a full
selection of Texas & Federal law books for all TCDLA members
with free shipping to anywhere in the state. For complete
information, contact Robert Donaldson at 713-524-5180.
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The Ju stice Department does not trust us. In its ideal world, it will invade our businesses
and our private lives making us all police agai nst each o ther. \·Ve are to report conduct to law
enforcement's unreviewed ' di scretion and allow it to decide o ur just d esserts. In so doin g,
the government attempts to eliminate what is the best c rime preventio n program in place,
one which has existed for two hundred years- the attorney client privilege and its associated
work produc t doctrine.1 Its deterrent effect is recogni zed as so effective that it even survives
the death of the client. 3
T he Department's first attack o n the privilege occurred in its determination w hen it is
appropriate to prosecute corporatio ns fo r the criminal acts o f its lower level employees. 4
The H older 5 lvlemo randum set o ut the policy in 1999 whi ch was later m odified by the
T hompson 6 Memorandum in 2003. The_Holder .tvlem orandum presented a sea change in
how the fede ral government approached corp orate criminal liability, requiring corporatio ns to establish and main tai n in ternal complian ce plans to p olice the ir own compliance
w ith federal laws. This was coupled with a requirement that corporatio ns coop erate with
criminal investigations in order to lower their "culpability score" under the United States
Senten cing Guidelines.7 T he "culpability score" is used as a multiplier of a fine amo unt,
determined by using the criminal code and sentencing guidelin es.8 The Thom pson !v!emor and um contains policy considerati ons fo r bringing fed eral prosecution s which include th e
harm of the o ffe nse con duct·to the public, the deterrent effect of prosecution o n th e c rimin al behavio r, the complici ty or condo n;llion of the conduct by corpo rate management and
the ad equacy of the prosecutio n of individuals respon sible fo r the co rporation's m alfeasance. f actors added in the Tho mpson lvlcmora ndum include the corporation's history concerning administrative enforcement, civil and criminal p roceedings, and its timely disclosure of criminal conduct, cooperation, and w illingness to waive the attorney client privilege
and wo rk prod uct doctrinc.9 Thus, the Tho mpson Memo randum places mo re emphasis on
co rpo rate cooperatio n.
"The main focus of the revisions is increased emphasis on and scrut iny of th e authenticity of a corporatio n's cooperatio n. Too often business o rgani zatio ns, while p urporting to
coopera te wit h a Department investigation, in fact take steps to impede the quick and effective exposure o f the complete scope of wrongdoii1g under investigation. The revisio ns also
address the efficacy of the corpo rate governance mechanisms in place within a corporation,
to ensure that these measures arc truly effective rather than m ere paper programs." 10
Appearin g to provide a serio us crackdown o n corporate wro ngdoing, the Tho mpson
M emo randum has a majo r silver lining fo r corporate m anagement. For the first time in
D epartment of Justice histOI')', it allows United States AttornC)'S to grant corporations pretrial diversio n. 11 Previously reserved fo r mino r cr ime, pre-trial diversion can p rovide coop-

2003

erative corporations protection from public disclosure of their
wrongdoing thus avoiding the damage that publicity of indi~t
m ents bring. It also provides a powerful incentive for corporations to cooperate with law enforcement and police themselves.
13ut all is not rosy.
The Department of justice's corporate cooperation policy
may be against the best interest of the very public it purports to
protect. This is because it serves a long held agenda by the Department of justice to impose policing duties on corporate
America, and with the advent of the USA Patriot Act extends
the obligation to small businesses. For example, the monC)' laundering laws' suspicious transactions provisions fulfill such self
p olicing agenda by turning corporations and small businesses
into self interested judges of individuals' efforts to maintain
privacy. The actions of a celebrity attempting to make an investment o r a wealthy citizen's efforts to negotiate reasonable
terms in a business transaction by hiding their identities through
the usc of agents might be deemed suspicio us. The Justice
Department's policies convince corporations to join a natio nal
po licing effort against such citizens.
Corporate and private America enjoyed greater privacy rights
in the past. Businesses, small and large, enj oyed a free enterprise environment. Misconduct was stemmed by the yeomanlike work o f in house and outside counsel. The deterrent effect
of private legal advice is weight)'· When counsel becomes aware
that futmc crimes are to be committed, he or she is obligated
by the rules of professional responsibility to dissuade the conduct o r report the offense upon inquiry. The privilege dissipates in the presence of crime or fraud. 12 Corporations rcccivjng legal advice were, therefore, inclined to follow it. But, under
current Department of justice policies corporate management
may view seeking legal advice as risky behavior. Arc we reason able to expect corporations to seck our advice in order to comply with the law with the risk looming that their questions, areas where they sought advice and concerns they voiced will be
exposed to the federal government prov iding a road map to
their vulnerabilities? 13 Should the misconduct of accounting
firms, that attempted to fill the role that only competent legal
counsel can fill, cause the Department ofJusticc to discourage
corporations from seeking legal advice? Should the failings of
the Securiti es and Exchange Commission allow the government
to abdicate its duty to enforce the law?
In a misguided effort to protect the public from crime by turning businesses into fearful policing entities, unguided by the hand
of legal co uncil, the Justice Department threatens to eviscerate
the very mecha nism that assists and ensures abidance with o ur
laws, the two hundred year old attorney client privilege. d!!l
.ENDNOTES
t Whether a pri,·ilege protects aga inst the release o f infonnation is a
matter de termined by courts. U.S. "· Zoli11, •19 1 U.S. 554, t 09 S.Ct. 26 t 9,
105 L.Ed.2d 469 ( 1980) recognized tha t a Court must review privileged m;llters i11 mmaa and cxparte to d etermine whether the crime
fm ud exception applies befo re the Government may O\'ercome the atto rney client privilege. The burden is upon the Gm·ernmc nt to establish that the crime fraud exception applies. And it must make and establish the exception to a court. Interlocutory appeal is available from
a co urt's decision conceming applicat ion of exceptio ns to privileges.
U.S. \'. Kah11, 94 S.Ct. 977 (1974}. The government's policies attempt
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5
6
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8

9

10

11

12

13

to circumvent that process by requiring wai,•er of the attorney client
privilege in order for a corporation to qualify for sentencing reductions.
"The a ttorney-client prh•ilcge is one of the oldest recognized privileges for confidential communications. Upjolm Co. l'. U11ited States,
449 U.S. 383,389, to I S.Ct. 677,682, 66 L.Ed.2d 584 ( 1981); Hu11t l'.
/Jiackbum, 128 U.S. 464, 470, 9 S.Ct. 125, 127,32 L.Ed. 488 ( 1888).
The privilege is intended to e ncourage 'full and frank communication between attorncrs and their clients and thereby promote broader
public interests in the observance of law a nd the admi11istration of
justice."' Swirlier e:,'- Berli11 v. U.S., 524 U.S. 399, 402, 118 S.Ct. 2081,
2084, 141 L.Ed .2d 379 ( 1998}.
/d. at 402.
Arguabl)•, the attack b egan sooner with the ad,'ent of IRS subpoenas
for <lttomey fee information. Th e Jaw student a rticle on p age 22,
authored by Debra Innocenti, discusses this phenomena.
Eric Holder was Deputy AttornC)' General d urin g the President
Clinto n Administration.
Larry D. Thompson was Deputy Attorney Geneml under President
Bush until he resigned in August of 2003. He was replaced b)' Acting
Deputy Atto rner General, Robert ~·lcCallmn.
Section 8C2.5 of the United States Sentencing Guidelines reduces
points from the "culpabilit)' score" for maintaining an effective program to prevent and detect violations o f law a nd for self-reporting,
cooperation and acceptance of responsibility.
The total points determined under section 8C2.5 a rc used to determine the minimum a nd maximum multiplier listed in a table u nder
8C2.6. These multipliers arc then applied to the base fi ne established
in section 8C2 .4 of the United Slittes Sentencing Guidelines.
Something over which the cor porat ion may have no control since
the privilege belongs to the attorncr, not the cl ient. See U.S. 1'. Nobles,
422 U.S. 225,238-239,95 S.Ct. 2 160,45 L. F.d.2d 14 1 ( 1975}:
"At its core, the work-product doctrine shelters the mental processes oft he attorn e)', p roviding a pri,•ileged area within
which he can analrze and prep:tre his client's Gtsc. Bul the doctrine is a n intensely practical one, grounded in the realities of
litigation in our adversarr system. O ne of those realities is that
attorncrs often m ust rei)' on the assistance of investigators and
other agents in the compilation of m aterials in preparation
for trial. It is therefore neccssarr that the doctrine protect mate rial prepared by .1gents for the attorner as well as those prepared by the attorney himself. Morem·er,theconcerns reflected
in the work-p roduct doctrine do not disappear once trial has
begun. Disclosure of an attorner's efforts at trial, as surely as
disclosure during pretrial discoveq', could disrupt the order!)'
development and presentation of his case."
"Principles of Federal Prosecution o fn usiness O rganiz;lt ion;' jan. 20,
2003 Co\'er Memorand um q uoted in Old vs. New, I );Jlls of Justice: A
Weekly Look Inside the justice Department, Beverley Lu mpkin,
ABCNEWS.com, feb ruary 8, 2003.
.
"Gra nting corporation immunity o r amnest)' or pretrial diwrsion
may be considered in the course of the government's invcstigillion,"
the memo now states. " In such circumstances, prosecutors should
refer to the principles governing non-prosecution agreements generally. These principles permit anon prosecution agreement in exchange
for cooperation when a corporation's ' timclr cooperation appears to
be necessaq• to the publi_c interest and other means of obtaining the
desired cooperation a re unavailable or wou ld not be e ffective.'" 17
Corp orate Crime Reporter 29( t ), July 2 1,2003, THOMPSON ME/1·10
O PENS THE DOOR fOR PRE-TRIAL DIVERSIONS fOR CORPORATJONS.
U.S. 1'. 7.olill, 491 U.S. 554, 109 S.Ct. 26 19, 105 L.Ed.2d 469 {1989}.
See also 1ex;Js Rule of Evidence 503{d)( I): "There is no privilege u nd er this rule: .. .If the services o f the lawyer were sought or obtained
to enable or a id an)'Onc to commit or pla n to commit what the client
knew or reasonably should have known to be a crime or fraud.''
'"The Washington Legal Foundation is \'er)' disappointed by these
re,·ised guidelines,' said Paul Kamemtr, WI.F's Senior Execw il•c Coun-
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We are in the midst of the Holiday season. I would like to take time to give
thanks and recognize the following:

+
+

+
+
+
+
+

JosEph A. MARTiNEZ

EXECUTIVE
DIRECTOR'S

Our organization stands on the shoulders of these many individuals and we give
each our thanks a nd gratitude.
Have a safe and enjoyable Holiday. Good verdicts to all. r!!!l

PERSpECTiVE
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Our members and their spouses and/or significant others for their
support
Our m embers and their spouses and/or significant others who have passed
away this past year
Our past Presiden ts who continue to contribute to the organization
Our TC DLA/CDLP/TCDLEI Board m embers and officers fo r their
contributions of leadership to the o rganizatio ns
Our Friends of TCDLA for many years of dedicatio n
Our TCDLA staff and their spouses and/or significant o thers for their
dedicatio n and creative spirit
Our local Affiliates and local criminal defense bars for their contributions
and support

?003

JANUARY

9-10,2004

CDLP- Criminal Defense Advocacy
Seminar

27-28,2004

fEBRUARY

CDLP- A Day in the Life
B RYAN/COLLEGE STATION

LUBBOCK

JANUARY

16,2004

7-12,2004

MARCH

DNA: Unraveling the Thread

Criminal Trial Advocacy Institute

H ousTON

HUNTSVILlE

JANUARY

23, 2004

MARCH

19, 2004

A Day In The Life

TCDLA DWI

PoRT ARANSAS

SAN ANTONIO

fEBRUARY,

2004

CDLP Phone Seminar

MARCH

25-27,2004

Presidents Trip
ALASKA

fEBRUARY

18-21, 2004

High Stal<es Defenses:
Corporate and Capital Litigation {White Collar
Crime, Death Penalty & Domestic Violence)
Co-sponsored with NACDL

JUNE

17-19,2004

Rusty Duncan
Criminal Law Short Course
SAN ANTONIO

SAN ANTONIO

SCHEDULE AND D ATES SUBJECT TO CHANGE

Continut'tf (rom page 7

sel. 'Unfortunate!)•, waiver of the privilege undermines the frankness
a nd quality of conununications between employees and corporate
counsel, and forces counsel to become a deputy to federal prosecutors.
Wail•er <Jiso exposes the company to ruinous cil•il liabilit)' by third
parties. The result in many cases will be needless collateral damage to

innocent employees and shareholders: Kamenar added. vVl.F has been
urging the Department to be more selective in using c riminal sanctions against businesses and employees, particularly for regulatory infr actions where administrative and civil remedies would be more ap·
propriate." Press Release for the Washington Legal Foundation, Febfllary 6, 2003, http://www.wlf.org/upload /2-6-03DO).pdf.
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TAKES A

BITE

4TH AMENDMENT

JoJtN CAnnolL

EDITOR'S
CoMMENT

A trailer park, a nitwit (referred to herein as Appellant), and an opportunity for the
Court of Criminal Appeals to open every door in the neighborhood to well meaning, community friendly police officers. That, in aver}' tiny nutshell, is a description of the Court's
recent decision in Lnney 1'. Stnte, Cause No. 1196-02, decided October 8, 2003.
Police officers were called to a trailer park to investigate a disturbance when the Appellant came out of his trailer to complain about his neighbor. He reported that he had cut off
his neighbor's electricity in retaliation for his neighbor doing the sa me to him. The officers
detai ned him for their safety while they investigated the situation. The officers noticed two
young boys come out of the Appellant's tra iler. Appellant told the officers they were not his
children and when one of the officers made eye contact with the boys, they walked back
into the trailer. When asked if he had ever been arrested, Appellant responded that h e had
been arrested fo r indecency with a child. An officer walked to the trailer to speak with the
boys. One of them ca me to the door. When the officer asked about the other child, the boy
told him the other child was his brother and was in the back bedroom. The officer entered
the trailer, making his way to a back bedroom where he found the other boy. \'\1hile scanning the room with his flashlight (no reason given for the fo rtuitous scan), the officer spied
a paper with photographic reproductions of what appeared to be eleven to twelve-year-old
boys engaging in deviant sexual contact. The officer led the boy out of the trailer. Eventually more officers came to the scene and Appellant gave his consent to search the trailer and
the paper and a floppy disc containing similar images were seized.
The Court of Cri minal Appeals found the warrantless entry into the trailer was justified
under the community ca retaking doctrin e. In its analysis, the Court stated that this doctrine was the basis of the Supreme Court's emergency aid doctrine established in Mincey v.

Arizonn.
If you look at decisions of the United States Supreme Court for cases on the community
caretaking function as an exception to the Fourth Amendment, you will find only three
cases: Colomdo 11. Bertine, 479 U.S. 367 ( 1987); So 11th Dnkotn 1'. Opperman, 428 U.S. 364
(1976); and Cndy v. Dombrowski, 413 U.S. 433 (1973). Each of those cases involve automobile searches. T he justification for relaxed enforcement of the Fourth Amendment with
respect to automobiles because they are constantly movable has been part of the Sup reme
Court lexicon for decades. Cooper l'. Cnlifomin, 386 U.S. 58 (1967). One Supreme Court
case that does not mention the comm unity caretaking function is lvfi11cey v. Arizonn, 437
U.S. 385 ( 1978) . Mincey, as opposed to establishing an exception to the Fourth Amendm ent, held that a four-day search of an apartment in which a homicide had occurred could
not be justified by any so-called murder scen e exception to the Fourth Amendment. Id. at
395. In its analysis, the Supreme Court recognized that there was an exigent circumstances
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exception to the Fourth Amendment that would allow a warrantless ent ry into a residence: "the Fourth Amendment does
not bar police officers from maki ng warrantless entries and
searches when they reasonably believe tha t a person within is
in need of immediate aid. Similarly, when the police come upon
the scene of a homicide they m ay make a prompt warrantless
sea rch of the a rea to see if there are other victims or if a kill er is
still on the premises. !d. at 392.
T he exigency in La11ey did not require police to exercise any
communi!)' ca retaking function. The entry into the residence
may have been justified under Mi11cey and the Court's analysis
should have been focused on that question. The flashlight scan
is troubling as it goes b eyond the alleged exigency. There was
no allegation that the officers believed they were in danger. The
only reason for the entry, under any exception or doctrine, was
to get the boys out. The Court stated in its opinion that the
officers were responsible for making sure the boys were not
alone. However, this raises the question, not addressed by the
majo rity, of why the officers did not attempt to contact the boys'
mother, of whom they were aware before arresting Appellant.
This significant fact is noted in Judge Johnson's concurring
opinion.
T he warrantless entry in La11ey is questionable at best. It may
have been permissible under the exigent circumsta nces exception, but to justify the entry under the broad community caretaking function as an exception to the Fourth Amendment is
going too far and appears much more activist than conservative. T he community caretaking function has been used to describe a number of police activities including "the dut)' toreduce the oppor tunities for the commission of some crimes
through preventive patrol and other measures, aid individuals

who are in danger of physical harm, assist those who cannot
care fo r themselves and resolve cont1ict." Laney, supra. This goes
beyond the traditiona l law en fo rcement justifications for entering our homes and now opens the possibility that the police
can enter our homes, just to m ake sure we are OK. Vve cannot
take care of ourselves, so we should just let the police do it.
Why shouldn't police roam the neighborhoods a nd make sure
the children are properly supervised? What if a police officer
sees a child enter a home in which it appears no adults are
present (no car in the driveway). Sh o uldn't he approach the
residence to make sure the child is all righ t? And what if, upon
speaking with the child at the front door, he learns there is another child in the house who is upstairs and the child will n ot
answer his calls, shouldn't he go upstairs to make sure the child
is all right? Have the parents of latchkey kids lost their right of
privacy? It would appear they have.ll!J

WHEN PRISON...

..

IS THE NEXT STEP FOR YOUR CLIENT
Hoborn, O ' Neil and Buckley, llP has produced a 1 hour oncl 40
minute video with a brief handout !hot helps prepare !hose who
must deal with ontry into the Texas Prison. This is not a video to
create fear, it is a film to reduce the fear of the unknown.

Tho topics discussed Include:
•

What about visits and telephones ?

'

What about modical/monlal condllionsl

•

Coli & job assignment - how it works?

• Whol is o custody level ond how did I gel it?
•

Earning good time, how much ond when .

•

Dooling with gongs ond oth er inmates.

•

Dining halls ond meals in prison .

•

Parole oliS,~ibility - basic procedures ond
othor lopocs

Costs: Video $250 .00 I DVD $2 75.00
For purchoso in(ormot ion, con tact:
Habo rn, O' Noil a nd Buckley l.L.P
Bo-'t 627. Rive rsi de, To xos 77367
Call us toll freo 888 - 942 -2376
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to Go to the
Dogs

F.R. "Bucl<" FilEs, JR.

FEDERAL
CoRNER
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A non -contact dog sniff does not constitute a search within the meaning of the fourth
Amendment. In a case of first impression, a panel [Emilio l'vL Garza, Dennis and Duplantier,
(Senior District Judge for the Eastern District of Louisiana, sitting by assignment)) of the
United States Court of Appeals for the Fifth Circuit recently so held. United States v. Reyes,
_ F.3d _ 2003 \\1L 22435634 (S'h Cir. 2003). Since the Court has considered 30 search
and seizure cases involving dog alerts over the past ten years, it is surprising that the Court
had not earlier decided this issue.
This case began when Roberto Reyes arrived at the El Expresso bus station in Brownsville,
Texas, carrying a blue suitcase. An unidentified companion accompanied him. Both men
boarded a bus destined for Dallas. In an unfortunate coincidence for Reyes, U.S. Border
Patrol Agent Morales was also at the bus station together with his dog- unnamed in the
opinion, but we'll call him "Waldo." With the consent of bus company officials, Morales had
Waldo search the baggage compartment of the bus which Reyes had boarded.
Waldo alerted to the blue suitcase. At the request of Morales, the bus company employee
who had been loading the bags into the cargo compartment boarded the bus and returned
with Reyes' companion. He claimed to be the owner of the bag and consented to a search of
the bag. Although nothing was found during the search, Reyes' companion admitted that
he had smoked marijuana earlier that morning. Suprisingly, Waldo did not alert to him.
Reyes' companion was then permitted tore-board the bus.
At this time, Morales intended to remove Waldo from the area of the bus; however, as he
walked vv;1Ido by the open door of the bus, Waldo jumped into the passenger compartment. l'vlorales interpreted this behavior as indicating that Waldo was alerting to the smell
of narcotics or to a concealed person in the passenger compartment. lVlorales then asked
the bus driver to get the passengers off the bus in order that Waldo could search t he passenger compartm ent. The bus driver told the passengers," [yj ouneed to get off the bus because
the immigration official needs to get on to check the bus."
As the passengers got off the bus, they passed within four to five feet of Waldo who was
standing n ext to J'vlorales. After leaving the bus, the passengers were not required to remain
in any particular area of the bus station or the parking lot. Waldo did not alert to any of the
passengers until Reyes and his companion passed by him. Then, Waldo alerted and pulled
Morales toward them. Morales followed them inside the bus station where he observed
them as they began to go in sepa rate directions. 'vValdo alerted first to Reyes and then walked
back and forth between Reyes and his companion . Mo rales directed the men to stop. He
first questioned Reyes' companion and searched him for p ossible weapons; however, he
found neither weapons nor drugs.
Morales then had Reyes stand up and asked him to empty his pockets and to lift his shirt.

2003

Obviously, we know that Reyes was going to have something
or his name would not be in the style of the case. That something turned out to be significantly more than a pound of
cocai ne in a bundle taped to Reyes' back. When Reyes determined that he was an unsuccessful drug smuggler, he attempted to flee and abandoned the bundle of cocaine. He was
quickly captured.
A grand jury indicted Reyes for violations of 21 U.S.C.
§§846, 841 (a)(l), 841 (b)( I )(B). In the district court, the defendant filed a motion to suppress the evidence, asserting that
Morales had no individualized suspicion that he was connected
to criminal activity when he was forced to walk within smelling distance of Waldo. Reyes entered a conditional plea of
guilty, reserving his right to appeal the suppression issue. He
was sentenced to 28 months imprisonment and five )'Cars supervised release; thereafter, he gave notice of appeal.
Writing for the panel, Judge Duplantier concluded that
Morales would haw been derelict in his duty if he had failed
to search the passenger compartment of the bus after 'Naldo
had alerted to that portion of the bus. He went on to write
that the Court should not second-guess Morales' decision to
comply with Border Patrol policy and require the passengers
to leave the bus before commencing a search of the passenger
area. As to \Valdo's sniff of Reyes, Judge Duplantier wrote:
Whether a non-contact dog sniff constitutes a 'search'
is a question of first impression in this circuit.
However, we are not completely without guidance.
In Horto11 11. Goose Creek Judcpeudeut Sc/10ol District,
690 F.2d 470 (5th Cir.l982), the court analyzed
whether a dog sniff involving contact with a person
qualified as a search under the Fourth Amendment.
After noting that ' [ i] ntentional close proximity
sniffing of the person is offensive whether the sniffer
be canine or human,' the court held that 'sniffing by
dogs of the students' persons in the manner involved
in this case is a search within the purview of the
[F]ourth [A]mendment.' Id at 479. The importance
of the close proximity of the sniffing to the court's
conclusion is demonstrated by the court's subsequent

statement that '[w]e need not decide today whether
the use of dogs to sniff people in some other manner,
e.g., at some distance, is a search.' Id. The Ninth Circuit
has held that a non-contact dog sniff of students at
school constitutes a search under the Fourth
Amendment. B.C. 1~ Pl11111ns U11ijiedSclwo/ District, 192
F.3d 1260, 1266 (9th Cir. J 999). For our purposes, it is
significant that in reaching that conclusion, the Ninth
Circuit agreed with the Fifth Ci rcuit's statement in
Horton that 'close proximity sniffing of a person is
offensive whether the sniffer be canine or human.' Id.
Both Horto11 and PI1111WS emphasize the 'close proximity' of the sniff, an element not present in this case.
Construing the evidence in the light most favorable to
the government, as we are required to do, we accept
the testimony of Agent Morales that defendant and
his companion were approximately four to five feet
away from the dog when they exited the bus and the
dog alerted to an odor. Because the dog was not in
close proximity to the defendant at the time he alerted,
the dog's sniff was only minimally intrusive. Moreover,
there is no evidence that Agent Morales intended to
search the passengers exiting the bus or to have the
dog sniff them. He testified that he intended '[t]o wait
for everybody to get off ... and then put the dog inside
the bus.' Considering that the sniff was unintentional
and that the dog was approximately four to five away
from the defendant at the time the sniff occurred, we
conclude that the sniff does not constitute a search with
the meaning of the Fourth Amendment.
For Border Patrol Agents, Christmas came early this year.
Reyes has given them - and their dogs - a detailed script to
follow which will permit them to check out every passenger on
every bus coming in from Mexico. r!1

Existing Seruice:

SPRINT
OFFERS
SAVINGS
SERVICES

tor TCDLA
MEMBERS

To receive a 15% discount off your monthly charge on existing
Sprint PCS Service, e-mail: aschre02@sprintspectrum.com.
It will take 1-2 billing cycles to be applied. This will change your
monthly billing cycle to the 17th through the 16th of the month
when it is applied.

new Seruice Only:
E-mail Steven Morales at smora@sprlntspectrum.com
or telephone at 512-344-4291.

Existing Customers:
Existing customers wanting to change plans must be done through
customer service at 1-888-788-4727. They will explain all options
available depending on your current service and agreements.
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INKING
by Pnrtl E. Mn11s11r

I. Introduction

The standard in 'lcxas for factual sufficiency review in a criminal case is well
kn own. In a recent pro no uncement of the
s tandard, the Court of Crimi nal Appeals
s tated that "[e]vidence can be fac tually insufficient in one o f two ways: (I) the ev idence is so weak as to be clearly wrong or
manifestly unjust, o r (2) the finding of a
vital fact is so contrary to the great weight
and preponderance of the evidence as to be
clearly wrong." ' f-urthermore, both prongs
of the s tanda rd apply when a defendant
challenges the factual su ftlciency of a guilt
findi ng.1 "In other words, the reviewing
court asks whether 'a neutral review of all
the evidence ... demonstrates that the proof
of guilt is so obviously weak as to undermine co nfidence in the jury's determination, o r the proof of gui lt, although ad equate if taken alone, is greatly outweighed
by contrary p roof."'3 The Zu/in11 i court
s tated that th is standard encom passes the
"complete civil appellate formulation for
factual s ufficiency." 4
This is no lo nger true. Recen tly, the Texas
Suprem e Court formulated a new standard
of review for both legal and fact ual sufficiency questions in cases involving involuntary termi nati on of the paren t-child relatio nship.5 The new sta ndards are based on
the constitutio nally m andated burden of
proo f in these cases, which requires clear
and convincing evidence of each element
supporting termination. Because the burden of proof in criminal cases is beyond a
reasonable doubt, the question arises
whether the Supreme Court's reasoning in
establishing an intermediate standard of review fo r factual sufficie ncy should apply in
criminal cases as well.

II. The Evolution of CleiVis

rectly imported "the beyond-a-reasonable-doubt burden of
proof" and successfully adapted the "factual sufficiency standard to the burden of proof at a criminal trial." 17 ln formulatTn 1990, the Court of Criminal Appeals decided Meraz 11.
Stnte.6 In this case, the court held that courts of appeals were ing the standard of review, the court attempted to harmonize
empowered to review facts concerning affirmative defenses/ "the criminal and civil jurisprudence of this State with regard
18
The court also set the standard of review for the intermediate to appellate review of questions of factual sufficiency."
8
The
Court
of
Criminal
Appeals
has
addressed
the
factual
courts to apply. Specifically, the court stated:
sufficiency review standard a number of times since CleiVis. In
\Ve now join our brethren on the Texas Supreme Court
jones v. Stnte, 19 the court restated the standard set out in CleiVis.
and conclude that the "factual conclusivity clause:·
First, a court must begin with the assumption that the evidence
within Art. V, §6, operates to limit our jurisdiction
in the case is legally sufficient under jnckson v. \firginin.10 "The
and confers conclusive jurisdiction on the courts of
appellate court then considers nil of the evidence in the record
appeals to resolve questions of weight and preponrelated to appellant's sufficiency challenge, not just the evidence
derance of the evidence adequate to prove a matter
which supports the verdict. The appellate court reviews the evithat the defendant must prove. Moreover, when the
dence weighed by the jury which tends to prove the existence of
courts of appeals are called upon to exercise their fact
the elemental fact in dispute, and compares it to the evidence
jurisdiction, that is, examine whether the appellant
which tends to disprove that fact."21 The court recognized that
proved his affirmative defense or other fact issue where
the reviewing court may disagree with the factfinder's determithe law has designated that the defendant has the
nation, even if probative evidence supports that determinationY
burden of proof by a preponderance of evidence, the
However, the court reiterated that the reviewing court must be
correct standard of review is whether after considering
"appropriately deferential" to the factfinder and must not "suball the evidence relevant to the issue at hand, the
stantially intrude" upon the factfinder's role as "sole judge of
judgment is so against the great weight and prethe weight and credibility of witness testimony."13 This deferponderance of the evidence so as to be manifest!}'
ence is maintained by a reviewing court if it finds fault only
unjust.9
!vfernz, however, was limited in application to affirmative when "the verdict is against the grent weight of the evidence
4
defenses, and the court expressed no opinion about the role of presented at trial so as to be clenrly wrong mulrmjust."l
The Court of Criminal Appeals' factual sufficiency jurispruintermediate courts in reviewing factual sufficiency questions
dence
reached an apogee of sorts in ]ol11rsotl v. Stnte. 15 The court,
concerning the elements of the offense.
In 1996, the court addressed thi s question, left open by recognizing that Clewis was flawed in that it adopted only part
Memz, and concluded that courts of appeals also have the power of the civil factual sufficienc)' formulation, held that a factual
to review the facts of the underlying criminal action. 10 The court sufficiencr review in a criminal case, which challenges the sufthen articulated the standard of review to be applied: "The court ficiency of the evidence to establish guilt, encompasses the en26
of appeals 'views all the evidence without the prism of"in th e tire civil formulation. " [T]he complete and correct standard a
light most £worable to the prosecution" ... rand] sets aside the reviewing court must follow to conduct a Clewis factual suffiverdict only if it is so contrary to the overwhelming weight of ciency review of the elements of a criminal offense asks whether
the evidence as to be clearly wrong and unjust."' 11In applying a neutral review of all the evidence, both for and against the
this standard, a reviewing court must review the factfinder's finding, demonstrates that the proof of guilt is so obviously weak
weighing of the evide nce and is authorized, as part of its as to undermine confidence in the jury's determiua~ion, or the
factfinding power, to disagree with the fact finder's determina- proof of guilt, although adequate if taken alone, is greatly ·o ut27
tion.12The court cautioned, however, that the reviewing court weighed by contrary proof." The court further held that the
must be "appropriately deferential" and avoid substituting its standard it adopted recognized the State's burden of proof as
28
judgment for that of the factfinder. 13 Clewis detailed various beyond a reasonable doubt. Again, the court reiterated that
safeguards to ensure the appropriate level of deference was this standard was true to one of the stated goals of Clewis applied, which included {a) the fact that the standard of re- harmonization of civil and criminal jurisprudence with respect
29
view permitted reversal of a jury verdict only if it was clearly to factual sufficiency review.
The ]olmson court also discussed in great detail the amount
wrong or manifestly unjust, (b) limitation of relief to remand
of
deference
that a reviewing court must pay to the factfinder.
for a new trial before a different jury, and (c) a requirement
The
court
rejected
the State's argument that a reviewing court
that the reviewing court detail the evidence and clearly state
must
give
"absolute"
deference to the factfinder and held that
the reasons it concluded the evidence was factually insuffithis
was
not
the
appropriate
standard under Clewis. 30 "The decient.14 "[T]hese safeguards help ensure that the factfinder is
given the appropriate deference and that the defendant's Tight gree of deference a reviewing court provides must be proporto trial by jury remains inviolate." 15 The court recognized that tionate with the facts it ca n accurately glean from the trial record.
review of the elemen ts of the offense differed from review of A factual sufficiency analysis can consider only those few matan affirmative defense because the underl)1ing burden of proof ters bearing on credibility that can be fully determined from a
31
required the State to pro\'e each elemen t beyond a reasonable cold appellate record." However, the court, in both Cni11 1'.
1
33
doubt, rather than by a preponderance of the evidence. 16 How- Stnte-! and Good11tn11v. Stnte, greatly expanded on the amount
ever, the court concluded that the standard that it adopted cor- of required deference that a reviewing court must observe, al-
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most to the point of complete deference. Johnson, therefore,
apparently provides a slight limitation to the amo unt of deference that an appellate court must utilize.
III. Recent Developments in the Texas Supreme Court
The Texas Supreme Court recently altered the standard factual sufficiency formulation for cases in which the United States
Constitution mandates a higher burden of proof at trial, specifically, clear and convinci ng evidence.J 1 T his development
undercu ts the stated goal of Clewis and johnson to fully harmonize civil and criminal jurisprudence concerning factual
sufficiency review.
In !11 re C. H./5 the court adopted a new factual sufficiency
standard in cases involving termination of the parent-child relationship.J6 The court held that"tennination findings must be
upheld against a factual sufficiencr challenge if the evidence is
such that a reasonable jury could form a firm belief or conviction that grounds exist for termination."J7 In conducting such
a review, "the reviewing court must detail the evidence releva nt
to the issue of parental termination and clearly state why the
evidence is insufficient to support a termination finding by clear
a nd convincing evidence."38 The court rejected the more familiar "against the great weight a nd preponderance" standard because it was inadequate to take into account the heightened
burden of proof in these cases.J9 The court stated:
V.,Te co nclud e t hat th e burde n of proof at trial
necessarily affects appellate review of the evidence.
Under traditional factual sufficiency standards, a court
determines if a finding is so against the grea t weight
and preponderance of the evidence that it is manifestly
unjust, shocks the conscience, or clearly demonstrates
bias. But that sta ndard is inadequate when evidence is
mo re than a preponderance (more likely than not) but
is not clear and convincing. As a matter of logic, a
finding that must be based on clear and co nvincing
evidence cannot be viewed on appeal the same as one
that m ay be sustained on a mere preponderance.~0
T he court further rejected any formulation that retained the
traditional factual sufficiency standard, even though courts utilizing it may have attempted to accommodate, through npplicntion o f the traditional standard, the clea r-a nd-convincing
burden of proof.41
The C.H. court also discussed the level of deference a reviewing court must o bserve when applying the new sta ndard.
"A standa rd that focuses o n whether a renso11nble jury could
form a firm conviction or belief retains the deference a n appellate court must have for the factfinder's role:'~ 2 The court further implied that a reviewing court must preform an exacting
review of the entire record with a healthy regard for the constitutional interests at stake.~J However, a reviewing court must
"mainta in the respective constitutional roles of juries and appellate courts."H Finally, the court ca rried over the safeguard
from the traditional standa rd requiring appellate courts to detail the evidence a nd clearly state why the evidence is factually
insufficient.~> T his discussion indicates that the court tied deference considerations to a "reasonableness" determination.

16 VOICE FOR THE DEFENSE

December

2003

Notably, the court did not include the stricter deference standards from the traditional formulation, including the dictates
that the factfinder is the sole judge of weight and credibility
and that the factfinder may choose to believe all, some, or none
of a witness's testimony. Instead, deference is tempered by the
court's role in ensuring the constitutionally mandated burden
of proof is reasonably applied.
The court followed up C. H. with In re ].F.C.,~ 6 in which it
modified the legal sufficiency review applied in termination
cases and further discussed application of the factual sufficiency
sta ndard and its relationship to the new legal sufficiency sta ndard. In j.F.C., the court, again recognizing that the due process clause mandates a clear and convincing burden of proof in
termination cases, rejected the traditional "no evidence" legal
sufficiency standard and adopted a standard based on jackson
47
1'. Virginin. The court, after noting the statement in C. H. that
the burden of proof at trial necessarily affects appellate review
of the evidence, held: "The same logic dictates the conclusion
that our tracbtionallegal sufficiency standard, which upholds a
finding supported by '[a]nything more than a scintilla of evidence,' is inadequate when the United States Con stitution requires proof by clear and convincing evidence. Requiring only
'[a] nything more than' a mere scintilla of evidence does not
equate to clear and convinci ng evidence."~s Under the new standard, taken fro m criminal jurisprudence, "a court should look
at all the evidence in the light most favorable to the finding to
determine whether a reasonable trier of fact could have formed
a firm belief or conviction that its finding was true."·' 9
As the court did in C. H. with respect to factual sufficie ncy, it
discussed in detail the level of deference required in a legal sufficiency review. Specifically, the court held:
To give ap propriate deference to the factfi nder's
conclusions and the role of a court conducting a legal
su fficie ncy review, looking at the evidence in the light
most favorable to the judgment means that a reviewing
court must assume tha t the factfinder resolved
disputed facts in favor of its fi nding if a reasonable
factfinder could do so. A corollary to this requirement
is that a court should disregard all evidence that a
reasonable factfinder could have disbelieved or found
to have been incredible. This does not mean that a
court must disregard nil eviden ce that docs no t
support the finding. Disregarding undisputed facts
that do not support the finding could skew the analysis
of whether there is clear and convincing evidence. 50
The court held that if a reviewing cou rt fi nds the evidence to
be legally insufficient under this new standard, it must render
judgment against the S tate.~'
The comt also expanded on the factual sufficiency standard
set o ut in C. H. This discussion is crucial to understanding the
level o f deference a court must observe in conducting a factual
sufficiency review. After restating the revised standard, the court
held:
A court of appeals sho uld consider whether disputed
evidence is such that a reasonable fact finder could not
have resolved that disputed evidence in favor of its
finding. If, in light of the entire record, the disputed

evidence that a reasonable factfinder could not have
credited in favor of the finding is so significant that a
factfinder could not reasonably have formed a firm
belief or conviction, then the evidence is factually
insufficient. A court of appeals should detail in its
opinion why it has concluded that a reasonable
factfinder could not have credited disputed evidence
in favor of the finding. 51
The court stated that the difference between legal and factual sufficiency review under these new standards was a "fine
one in some cases," but it noted that the primary difference was
in how the e\,idence was reviewed. 53 In a legal sufficiency review, the court must review all of the evidence in the light most
favorable to the verdict or judgment. In a factual sufficiency
review, on the other hand, the court must review all of the evidence in a neutral light, not indulging in the same inferences
or preferences in favor of any particular finding. 54
IV. Conclusion
The formulation of the standards for reviewing the suftlciency of the evidence is of vital importance, and the question
of deference, particularly as it relates to the appropriate balance that courts must apply in the review process, is perhaps
the most important inquiry in setting the standard. 55 It follows,
then, that the differences in the standard adopted for cases involving termination of parental rights and that applied in criminal cases under Clell'is is not simply a matter of semantics. T he
Supreme Court, in C. H. and ].F. C., recognized that any time a
stricter review of evidence is applied, deference must n aturally
gi1'e way. Howe ver, the court stopped short of creilting tight
objective criteria to guide appellate courts in what is ultimately
a subjective process. One thing is certain, th ough; the Supreme
Co urt intended to mandate much stricter review of legal and
factual sufficie ncy issues in termination cases than was required
by the traditional legal and factual sufficiency standard s. furthermore, the court rejected a particulari zed use of the traditional factual sufficiency standard, in which a reviewing court
applied it in such a way to acco unt for the heightened burden
of proof. The logic and reasoning of these cases strongly indicate that the standard adopted by Clewis for factual sufficiency
review is due for reexamination. Ill!!
Paul Ma11s11r is au Allom cy nt Law i11 Dc111'cr City, Texas. His practice fow scs primarily 011 ci1•il &- crimiual appeals i11 both State &- l'cdeml court. He
may /Je reached at (806) 592-2797 or /Jy email: pmansur@midtech.ne t.
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WHEN YOUR CLIENT

WRITES TO YOU

FROM PRISON ...
Prisoner Requests for Unit Transfers

Prisoners are often unhappy with their prison unit assignments. Their reasons
range from the units being located in remote areas far away from their families and
friends, to abusive guards, to poor medical treatment, to feeling and believing their
safety and/or lives are in danger from other prisoners or prison guards. Sometimes
prisoners want to transfer to a certain unit because it offers a particular educational or vocational program not available at the prisoner's assigned unit.
As a matter of policy, the Texas Department of Criminal Justice (TDCJ) does
not allow prisoners or their families to select the units of assignment. Nor does the
TDCJ make unit assignments based on proximity to family and friends.
According to the TDCJ, each prisoner's unit of assignment is determined on the
basis of the prisoner's total record, the prisoner's medical and mental health needs,
safety, security, age, type of offense, prior criminal record, and educational, vocational and work related needs. Each unit has a different profile that reflects age,
security custodies and restrictions, medical and special programs, agriculture and
industry programs. The prisoner's needs are matched with the unit profiles for
capability. The TDCJ's prison units are spread across the state, from Amarillo to
Beeville to El Paso to New Boston. The majority of the TDCJ's units are in rural
areas. Very few of the units are in metropolitan areas, and those that are in metropolitan areas are generally state jails, such as the Dawson State Jail in downtown
Dallas.

by Yolanda M. Torres

No Protected Interest in Prison U11it Assignments
Prisoners do not have a protected interest in their prison unit assignments. See

Meacllumv. Fa no, 427 U.S. 2 15 ( 1976). In Meaclw1n, the Supreme Court held that:
"The initial decision to assign the convict to a particular institution is not
subject to audit under the Due Process Clause, although the degree of
confinement in one prison may be quite different from that in another.
The conviction has sufficiently extinguished the defendant's Iibert)' interest
to empower the State to co nfine him in any of its prisons.
"Neither, in our view, docs the Due Process Clause in and of itself protect
a duly convicted prisoner against transfer from one institution to another
within the state prison system. Confineme nt in any of the State's
institutions is within the normal limits or range of custody which the
conviction has authorized the State to impose. That life in one prison is
much more disagreeable than in another does not in itself signify that a
Fourteenth Amendment liberty interest is implicated when a prisoner is
transferred to the institution with the more severe rules."

This is the first i11 a series ofarticles
from the 'l'CDLA Civil Rights
Committee. The series is designed
to assist crimi11nl deje11se attomeys
ill respoudiug to questious ji'OIII
their iucarcemted clients.

18 VOICE FOR THE DEFENSE

December

2003

Meaclzrm1, 427 U.S. at 224-225. See also jackson v. Cain, 864
F.2d 1235, 1250 (5th Cir. 1989) in which the Fifth Circuit held
"that life in one prison is much more disagreeable than in
another does not in itself signify that a Fourteenth Amendment
liberty interest is implicated when a prisoner is transferred to
the institution with the more severe rules" and Biliski v.
Harbort!J, 55 f.3d 160 (5th Cir. 1998) (holding that Texas
prisoner-plaintiff failed to demonstrate that state law created a
liberty interest requiring his transfer from county jail to the
TDCJ). This means that a court cannot order a prison to transfer
a prisoner to a different unit. See Davis v. Carlson, 837 F.2d
1318 (5th Cir. 1988) (holding that a court cannot order the
transfer of a prisoner where there is no clear duty on the part
of the prison to transfer said prisoner). Unit assignment is
within the discretion of the TDCJ. Therefore, if you want to
help a prisoner secure a unit transfer for any reason, you must
utilize the TDCJ's administrative procedure.

Tmnsfers Associated witI! Safetv Jss11es

ing prisoner to "voluntarily" sign a "waiver" of the Life Endangerment/safety request. If the TDCJ can get the prisoner to execute a waiver, it does not have to proceed with the investigation and can simply return the prisoner to his original housing
assignment. The executed waiver is placed in the prisoner's unit
classification file and can and will be used to insulate the TDCJ
from liability if the prisoner is assaulted when released from
PHD and returned to his housing assignment.
Upon completion of its investigation, the Unit Classification Committee will vote on whether to grant the transfer request. If the UCC votes to grant the transfer request, then the
request goes to the State Classification Committee (SCC) in
Huntsville and the SCC will vote on whether to concur with
the UCC. The SCC has the final say on a unit transfer request.
However, if the UCC recommends a unit transfer and the SCC
votes against a unit transfer, the Unit Warden has the authority
to appeal the decision, and the prisoner has the discretion to
appeal the decision through the TDC]'s utterly perfunctory
grievance procedure and file a Step 1 grievance (also called a
Step l appeal). 'Vhen the Step 1 grievance/appeal is denied (not
if, but when), he must file a Step 2 grievance (also called a Step
2 appeal). For a detailed description of the TDCJ's grievance
procedure, sec Welldellv. Asher, 162 F. 3d 887,891 (5th Cir. 1998).
The TDCJ routinely denies Step 1 and Step 2 grievances regardless of the merits of a prisoner's complaint. Regardless of
what the TDC) may state publicly, its unwavering position in
administrative matters is that (1) its employees never lie; and
(2) prisoners always lie. The TDCJ gives absolutely no weight
to a prisoner's word. Because m ost allegations come down to a
prisoner's word versus a guard's word, the prisoner will always
lose.
Nonetheless, there are two reasons it is important for prisoners to use the grievance procedure. First, for issues that can
be taken to comt, the Prison Litigation Reform Act and Chapter 14 of the Texas Civil Practice & Remedies Code (Inmate
Litigation) require the exhaustion of administrative remedies.
Second, and equally important, when prisoners file grievances,
the complaints are recorded and copies of the grievances are
placed in their classification files for future reference. This paper trail can help the prisoner in future individual or class litigation.

When prisoners want to transfer units because of safety issues, they can utilize the "Life Endangerment" process to request a unit transfer. Prisoners can initiate a "Life Endangerment investigation" (also called an "LID" or "Safety Request"
or "Protection Request") by either sending a written I-60 to or
speaking to any ranking TDCJ official (sergeant, lieutenant,
captain, major, assistant warden, warden), or the unit gang intelligence officer (Gl) and requesting protection and a unit
transfer. Although the TDCJ claims that its non-ranking employees ("guards" a/k/a "COs") arc trained to receive and process life endangerment and protection requests, this has not
proven to be the case. In the past, the guards have either disregarded the safety requests, or simply mocked the prisoner for
requesting protection. Such responses occur less frequently
when the prisoner presents his protection request to a higher
ranking TDCJ official.
While certain situations are so urgent that it is not possible
to submit an I-60 or other written request, a written request is
recommended because if the prisoner is ultimately injured by
the danger complained of, the written request will help the prisoner establish that the TDCJ had actual notice of the danger he
faced and that TDCJ failed to protect him.
If the prisoner claims that his life is in danger from other
prisoners (i.e., a ga ng hit; potential sexual assault), the pris- Tmnsfers After Disciplinnr)l In(mctions
oner (the potential victim) will be "locked up" (secured in a
Som eti mes, when a prisoner has been charged with a serisin gle cell) in "PHD" (also called II Building). PHD is ous prison disciplinary infraction such as assaulting an officer,
"prehearing detention." P1-:lD is a housing and custody status or assaulting another prisoner, the TDCJ will transfer the prisreserved for prisoners who are waiting to go t~ "court" (inter- oner to another unit. In these cases the transfer is to avoid funal disciplinary hearing) for a prison rule infraction. However, ture altercations between the prisoner and the guard, or the
PHD is also used for prisoners a\\;aitjng action on a safety re- prisoner and tl)e rival prisoner's associates.
quest.
Although the reality is that many prison guards are verbally
After the prisoner is locked up in PHD, the Unit Classifica- and physically and sexually threatening and abusive, the TDC]
tion Committee (UCC) will "investigate" the matter and make will ,1~ever con cede that a prisoner is in danger from TDCJ staff.
a recommendation to grant '~!" deny the unit transfer request. Therefore, when this very common situation presents itself, it
The investigat ion is cursory and the TDCJ operates under the must be handled with extreme tact. You cannot put the TDCJ
premise that the requesting prisoner is trying to manipulate into a position where transferring the prisoner would be a conthe process to get a unit transfer for some untoward reason. cession that the prisoner is in danger from prison guards. The
The TDCJ begins its "investigation" by pressuring the complain- approach to these types of cases varies depending on the facts
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of each situation and the prisoner's institutional and disciplinary history, and his custody status. For example, TDCJ considers administ rative segregation its most secure level of confinement; therefore, it rarely grants an ad seg prisoner's LID transfer request because to do so would be a concession that ad seg
prisoners have access to each other, have the ability to get out
of their cells unescorted, and that administrative segregation is
not as "secure" as the TDCJ wants the public to believe. See
Cn11111 11. jones, 293 F.3d 839 (5th Cir. 2002), in which the Fifth
Circuit upheld a jury verdict in a favor of an ad seg prisoner
who alleged that two prison guards intentionally allowed another ad seg prisoner out of his cell to assault him with a razor
blade.

I-Inrdship Transfers
There is an administrative process for prisoners who want
to change units because thei r close family members are too ill
and/or elderly to travel a grea t distance to visit the prisoner.
like all transfer requests, the TDCJ has the discretion to grant
the request, but it does not have to. A nd no court will order the
TDCJ to transfer a prisoner on grounds of proximity to family
members. If you want to make a request for a unit transfer so
that a prisoner can be ncar a family member who is elderly, ill,
or who cannot travel a great dista nce to visit the prisoner, the
request should be sent toM r. Doug Dretke, the TDCJ Director
of the Correctional Institutions Division, P.O. Box 99, Huntsville, Texas 773 42-0099. Send the request via certified mail, return receipt requested and include a letter from a physician
describing the condition of the fami ly member and why and
how travel will aggravate the condition. If there is more th;m
o ne doctor involved, get a letter from each doctor. Have the
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doctor be as specific as possible when he states that extended
travel is either impossible or extremely difficu lt because of the
individual's medical condition. In the request, explain the reason for the request and identify all of the circumstances and
problems i1wolved. Remember that emotional arguments are
lost o n the TDCJ. The argument should be factual and supported by tangible evidence from a medical professional. Request that the TDCJ notif}' you of its decision via U.S. Mail.
Neither the freeworld person nor the prisoner will be allowed
to select the unit where the prisoner is transferred (if he is transferred), so do not recommend or suggest individual units for
transfer.
The Director of the Correctio nal Institutions Division will
review the letter and forward it to the Director's Review Committee ("DRC") which will make a decision on the request. The
DRC will consider a number of factors in making its decision,
including the prisoner's custody status, the prisoner's disciplinary histoq', ava ilability of housing, seriousness of the medical
condition, and the age of fam ily member. If the prisoner is in
administrative segregation, the t ransfer wi ll likely be denied.
At some point in the process, the prisoner will be interviewed
to confirm that he wants a uni t tra nsfer. The whole process,
including the transfer, can take two to three months.
If the transfer is not approved, the prisoper should file a
Step 1 and Step 2 grievance and the prisoner's family and/or
other freeworld support can contact their state representatives
or state senators and request their help in obtaining a transfer.
In the past, the TDCJ has honored the requests of state representatives who requested that a particular prisoner be transferred. However, the TDCJ is not obligated to hono r the requests, so there is no guarantee it will do so in the future. The

"public official" card should o nly be used after the exhaustion
of all available remedies.

Fi11nl Note on U11it 'Ii·n11sfer Requests
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When seeking a unit transfer, the important things to remember arc: (1) the TDCJ has sole discretion on unit transfer
requests; (2) a court cannot compel the TDCJ to assign a prisoner to a particular unit; (3) the TDCJ will never concede that
a prisoner is in danger from TDCJ staff; and (4) TDC] rarely
gra nts an ad seg prisoner's unit transfer request. c!!!s
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The Taxmah Cometh:
;rhe New I.R.S. Battle Against the
Attorney-Client Privilege
by Debm L. Innocenti

Although terrorist and tax fraud suspects seem unlikely bedfellows, they are fighting the same battle
to protect an attorney-client privilege battered on more than one front. Lately, the I.R.S. in courts across
the country has sought the names of tax shelter investors by issuing "John Doe" smnmonses and subsequent enforcem ent actions on their attorneys. l\•lost recently, on October 15, 2003, an Illinois federal
judge issued an order authorizing the I.R.S. to serve a second such summons to Sidley Austin Brow n &
vVood. The first was served on Jenkens & Gilchrist a few months earlie r.
Lawyers for the I.R.S. argue that since §§6 111 and 61 12 of the tax code requi re the registration of tax
shelter organizers and maintenance of a list of investors, they have the authority to order a law finn to
produce its "books, records, documents and other data as required by the terms of the summonses." 1 B.
John Williams, chief counsel to the I.R.S., argues that the attorney-client privilege "does no t protect the
name, address, or whereabouts of the investor who receives the tax advice" nor does it protect information of the fees paid by the client. 2 Thus a law firm must decide whether to comply with the government
or risk a contempt charge.
But Williams' reading of the law is misleadingly incomplete. While there is a general rule that client
identities and fees are not confidential, most circuits, including the Fifth Circuit, provide a "limited and
narrow exception" when the client's name or fee arrangement is the "last link" needed to incriminate the
client and reveal confidential information.-' The seminal case establishing this exception is Jones, which
was tested and solidified in Reyes-Requena 1 and II. In ]ones, U.S. prosecutors subpoenaed criminal defense attorneys to appear before the grand jury with "all records, retainer agreements, books, records,
and/or receipts showing payment of attorneys' fees" fo r specific clients.4 The attorneys filed mo tions to
quash, refused to answer confidential questions, and were ultimately found in contempt.5 On appeal, the
Fifth Circuit applied the commo n law of criminal evidence.6 After iterating the general m le that the
" identity of a client is a matter not normally within the privilege nor a re matters involving the receipt of
fees from a client,''7 the court went on to carve out an exception. In doing so it relied on a Ninth Circuit
case, Baird v. Koerner~, which dealt with an I.R.S. summo ns seeking the identity of a client for whom the
lawyer made an anonymous tax payment.9 The Fifth Circuit decided similar to J3nird that the "names of
the clients are useful to the government for but one purpose," 10 to corroborate or supplement existing
incriminating evidence and cause the client to ultimately be "linked by lawyers" to a crime. 11 The court also
admonished the government, writing, "The pmpose of the privilege would be undermined if people were
required to confide in lawyers at the peril of compulsory disclosure every time the government decided to
subpoena attorneys it believed represented particular suspected individuals:' 12
The Fifth Circuit upheld and fleshed out the "last link" exception in 1990-9 1 in the Reyes-Requena
cases. Here, attorney Mike DeGeurin was subpoenaed by the grand jur)' shortly after he represented
Reyes-Requena in a preliminary hearing, and he was question ed regarding the identity of who paid the
fee for his representation of Reyes-Requena.l.l The Fifth Circuit held that the privilege offers protection
"only where revelation of such info rmation would disclose other privileged communications such as the
confidential motive for retention ." 1 ~ It also initially threw a wrench into DeGuerin's use of the doctrine:
the identity and thus confidential information that the attorney seeks to protect must be that of his or
her own client, not a third party. 15
The court remanded, and the case slowly made its way back up with evidence that the third-party fee
payer was indeed a client of DeGuerin's prior to his representation of Reyes-Requena. 16 The Fifth Circuit
affirmed, hold ing as before that a client's identity and fee arrangements may be privileged when " they are
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connected inextricably with a privileged communication- the
confidential purpose for which he sought legal advice." 17
A m ore difficult issue arises when intermediaries exist between the attorney and the client and the attorney seems to
ba rgain away his fiduciary obligation in a con tract. In issuing
its Petition to Enforce Summo nses Issued to Je nkins & Gilchrist,
P.C., U.S. attorneys argue two points to dodge the attornerclien t privilege. Fi rst, they argue that Jenke ns & Gilchrist's disclaimer of a fiduciary relationship in its marketing of tax shel ter products belies an attorney-client relationship. In doing so,
th ey c ite Doe v. Wnclwl'in Corporation , 18 wherein Judge
Thornburg reasoned that the language used in a proprietary
agreemen t between }cnkens & Gilchrist and the plaintiffs negated one of the required elements of the attorney-client privilege: that the lawyer was acting as a lawyer in connection wi th
the communication. 19 T he agreement stipulated as follows:
Undersigned [the taxpayer] and J & G are acti ng so/ely

Finally, the U.S. attorneys seck to rely on the disclosure of
clients' identities to th ird parties as a waiver of the privilege. 16
Th is is perhaps the government's weakest argument. It deems
ordinary, practical and necessary filings (e.g. those to form entities, to obtain employer identification nu mbers, to obta in bank
accounts, and to prepare tax returns) an intent to not have the
client's identity be confidential.
The n ew I.R.S. summonses p resent some d ifficult q uestions
about attorney-client privilege, and their analyses should not
be knee-jerk or reactionaq' in the wake of En ro n debacles. Sep temb er 11th should have taught the judiciary, defense attorneys and the public they protect that a desire to combat an evil
need not require the sacrifice of essential rights.
Debra L. IIIIIOCCIIti is a third yea rim~• student at the UniwrsityofTc.ms School ofl.ml'. Sire is the t•ditor-ill-chiefof
theAmcricmrjoumal ofCri111i11al Lml•aud a co-rlmir of
tilt• TCDL!I Ia II' studc11t commiNet•. She ll'ill be starting
as an associatt!at Oppenhdmcr, IJ/clld, Harrison 6 Tate,
I11c. in Sm1A11tonio next )"('ar.

ns il/(fependent contracting parties, and neither party
shnll be deemed to be the ngent orfiducimy of the other.
... Unde rsigned w ill be solely respo nsible for the
evaluation of th e financial, tax and accounti ng
consequences of the Structures and f 6 G will not be

deemed to hal'e made nny representations with respect
thereto unless separately co11tmcted for. 10
Judge Thornburg then reaso ned that , in effect, }enkens &
Gilchrist merely sold packages to clients co ntaining a descrip tion of the transaction and did not meet with individual clients nor tailor the package for individual financial situationsY
Since the <~greement specifically states that there is no fiduciary
relationship, Thornburg continues, there can be no attornC}'clicnt relationship. 11 tvloreover, since the packages were sent to
the clients thro ugh \Vachovia, a bank, they were not con fidential attorney commu nications.D
\Vhile undoubted!)' Jenkens & G ilchrist cou ld have chosen
better marketing arrangements to maintain privilege, what is
unsa tisfactory with Thornburg's analysis is that it fails to take
into account the finer threads of the privilege. First, he confuses the conte11t of the m arketed package with what the Fifth
Circuit terms the "confidential ptupose for which [t he client]
consulted an attorney."1 1 }enkens & Gilchrist had contracted
away fiduciary obligations only vis-a-vis the specific structure,
the con tent , of the package. The client's seeking o ut Jenkens &
Gilchrist for legal information and th e motive underlying th at
action is another matter. T he government is clea rly want ing
the identity of clients in order to obtain a list of future defendants; thus a confidential purpose for wh ich the clients sought
}en kens & Gilchrist's services- tax advice- is inextricably intertwined w ith their ident ity o n these f.1cts.
Moreover, the Fifth Circui t has extended the privilege to
commun ications made to an agent of the attorney so long as
the informat ion is mea nt to be confidential and not imparted
to o the rs.1; vVhether o r not the summoned law firms used intermediaries o r agents simila r to Wachovia and whether o r not
this rose to an agent relatio nship is, of course, a fact in tense
determination. However, because the Fifth Ci rcui~ has required
such a case-by-case examination for the "last link" exception ,
one is certainly in order.
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TCDLA
Announcements

Correction to
November's VOICE

TCDLA is accepting applications for the position of
Voice for the Defense Editor in Chief to commence
with the June 2004 issue. The Editor in Chief is
responsible for overs eeing the conte nt and
publication of the Voice, soliciting and editing articles
and writing a monthly column. Please submit a letter
of interest by January 31, 2004 to: Joseph Martinez,
Texas Criminal Defense Lawyers Association, 1707
Nueces, Austin, Texas 78701.

DRIVER'S LICENSE SURCHARGES FOR
DWI CONVICTIONS AND .16 BACs

Congratulations to Lena Roberts, who works with
Philip Wischkaemper in the Capital Assistance
Office. She passed the bar in April and \vas recently
sworn in at the State Bar Induction ceremony in
November.

TEXAS
•

TCDLA

And Justice For All •

TCDLA member Randy Wilson is spreading the
good word about the association on Texas
highways. Thanks Randy!
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By: Todd Overstreet

Last month's VOICE erroneously listed the criterion for a $1,500 fee. The correct criterion which is
also listed below is "$1 ,500 per year for a person who
has been previously convicted of a DWI within a 36
month period preceding the date of the relevant conviction."

1. How it is Applied
The amount o f the "surcharge" depends on two
factors:
a) whether the individual takes the breath test
and his/her score; and,
b) any prior DWI conviction history. The length
of the term of any assessment is three years from
the date of the conviction.2
\1\Torking with the numbers in the statute, the
following fees will be assessed:
a) $1,000 per year fo r a person with 110 prior
convictions for DWI;
b) $1,500 p er year for a person who has been
previously convicted of a DWI within a 36 month
period preceding the date of the relevant conviction;
c) $2,000 per year for a person who gives a
blood, breath, or urine specimen, which shows
an alcoh ol concentration of 0.16 or higher, regardless of any useable DWI convictions.
Taking the three year maximum term of assessment
to its logical end, this equ ates to a total possible
"surcharge" on a DvVI person's license of $3000,
$4500, and $6000, respectively.
(ENDNOTES)
2 See Tex. Transportation Code, Chapter 708, Subchapter C, §708.102(d).

WWW.TCDLA.COM

Professional Investigative Services Since 1989

· Investigators with over 80 years of law enforcement experience.
· Vast experience in State and Federal Jurisdictions.
· Numerous successes in obtaining dismissals, acquittals, "no bills",
hung juries and significant reductions in sentencing.
· Appointed cases accepted, with efforts geared to effectively utilize
the limited budget imposed by the court.
· Examinations of the evidence and records compiled by the law
enforceme nt agency, followed by our investigation that will be
pursued to the case's most logical conclusion.
(28 1) 440 -0800
(281) 440·0208 lax
State License: A5 7 41

www. private · eyes -or· texas .com
14520 Wunderlich Ste. 120
Houston, Texas 77069
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WALDEN, PLATT &ASSOCIATES
IMPAIRED DRIVING CONSULTING & EXPERT WITNESS SERVICES
Walden Platt & Associates is dedicated to providing solidt~chni~al
expertise and assista nce inanalyzing factssurrounding 1>ersonswho
have beencharged for offenses arising out of beingunderthe
influence of alcohol or other drugs. If you are seeking a professional
organization that can assess and a1ticulateimpairment indicators
and provide expert testimony on awide variety of impaired driving
related issues then please consider our services for your next case

\tVe Specialize in:
e DWI Consultation (Felonies & Misdemeanors)

NHTSA Standardized Field Sobriety Testing
(SFsn Administrative and Scoring Analysis
o In Car Evidentiary Videotape Analysis
o Expert Witness Testimony and Technical
Reporting
o Performance Evaluations and Assessment
o NHTSA SFST Certification Training Courses
(SFST Practitioner & Instructor Certification)
o

Experience, Trust, Results...

I

•,, .J

Walden, Platt & Associates
219 North Main, Suite 406
B1yan, Texas 77803
979-822-3060 {Office)
E-mail: wpasso@cox-intemet.com

·A ·
Walden. Platt & Associates
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New Member

Endorser

Tommy M. Adams
Goldthwaite

Cynthia Hampton

Don W. Bonner
Cleburne

Harold Danford

Christine R. Brown
Orange

James Makin

Kenneth David Cager, Sr.
Houston

Johnny E. Cisneros

Gene Caldwell
Tyler

R. Kelly Pace

Fernando Chacon
El Paso
Albert Charanza, Jr.
Lufkin
Geoffrey D. Clark
San Antonio

William Flynn
Dallas
Robert Bryan Gantt
Me Kinney

Oskar Ivan Nisimblat
Elgin
Robert A. Ray
Tyler
Adam Thomas Reposa
Austin

Eulalia Elaine Sample
Wichita Falls

John F. Curry

Cody L. Simmons
Hereford

Byron J. Boyd

Scott L. Steele
Austin

Stuart Kinard

Chris Dillon

Nathaniel R. Stone
Austin

Bruce S. Fox

Gary Krupkin

James M. Terry, Jr.
Austin

Charles A. Palmer

Juan Tijerina
Fort Worth
Louis Charles Van Cleef
Longview

Wesley Keng
Lubbock

Philip Wischkaemper

Werner R. Voight, Jr.
Houston

December

2003

Bruce Garrison

Joseph Hawthorn

Shelia Enid Cheaney
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James Volberding

Thomas P. Roebuck
Beaumont

Tom Kearns
Houston

Daniel G. Marquez
El Paso

Howard Jenkins

John H. Tatum

Daniel B. Smith

Paul D. Key
McKinney

Joel Perez

William S. Harris

Anthony Muharib

Sam Z. Damon
Bastrop

David L. Mclane
San Antonio

David E. Cook

Roxanne Robinson
North Richland Hills

Martin Underwood

Dion Craig
Houston

Bruce Mauzy
Galveston

Endorser

Michael Gibson

Jeff Mulliner

David Clay Cowan
Del Rio

New Member

J.R. Molina
Clifton L. Holmes
Grant Scheiner

Robert C. Hinton

Jerry Walker
Arlington

Gilbert D. Smith

Bruce Ponder

Nolan White
Dallas

Mike Head

Corrections for the 2.003-2.004
TCDLA Membership Directory
Please make the following changes to your directory. If there
is a correction that needs to be made, please e-mail
betsy@tcd Ia .com
p. 27

correct phone, fax and e-mail for Bill Wischkaemper (Co-chair of Legislative
Committee), (8o6) 763-4568, Fax: (8o6) 763-2727, billwisch@aol.com

p. 27

Stanley Schneider is a co-chair for the Lawyers Assistance Strike Force

p. 35

Lubbock County (in County Listings) is in District 1

p. 83

correct address and e-mail for Dan Cogdell, 402. Main Street, Ste. 6 South, Houston, TX
77002, dan@cogdell-law.com

p. 90

correct e-mail for Julie Doucet, JDoucet@dallascounty.org

p. 92

correct e-mail for Michael Echevarria, melawyer @sbcglobaJ.net

p. 94

correct contact information for Janet Fawcett, 601 University Dr., Ste. 108, Ft. Worth,
TX 76107, (817) 348-o8oo, Fax: (817) 348-0804 (Tarrant County in County Listings)

p. 98

correct phone, fax and e-mail for Joseph E. Garcia, (830) 627-8868, Fax: (830) 627-8683,
joeg 3@sbcg lobal.net (Comal County in County Listings)

p. 101

correct address for Allen Goodling, 402 Main Street, Ste. 6 South, Houston, TX 77002

p. 114

e-ma il for Travis Johnson, loopholetravis@sbcg lobal.net

p. 123

correct phone and fax number for Bruce Mantyla, (214) 354-2513, Fax: (214) 943-9182
(Dallas County in County Listings)

p. 127

correct phone number for Feroz M erchant, (713) 2.24-8200 (Harris County in County
Listings)

p. 132

correct e-mail for Jeff Mulliner, mulliner@brownandnorton.com

p. 142

correct e-mail for Abelino Reyna, abel@reynalaw.com

p. 143

correct contact information for Charlie Roadman, Higgins Roadman, LLP, 1307 Nueces,
Austin, TX 78701, (512) 472-1113, Fax: (512) 233-2520, charlie@higginsroadman.com
(Travis County in County Li stings)

p. 148

correct address and e-mail for Brian Schmidt, 219 S. Prairieville, Athens, TX 75751,
bria nsch m idtatty@earth Iin k.net

p. 152

correct e-mail for Scott Smith, scs@defenselawyer.net

p. 159

correct fax number for Luis Vallejo, (713) 664-6551

p. 165 & 174

correct e-mail for Bettina Wright is bettinawright@sbcg lobal.net

H+p. 59

please note that the area code for Taylor and Tom Green Counties has been changed to
(325) and Midland County (P-54) area code has been changed to (432)
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IGNI51CANT
ECISIONS
PORT
December 2003
SUPREME COURT
COUNSEL WAS NOT INEFFECTIVE: YARBOROUGH, WAIWEN, V. LIONEL GENTRY,
No. 02-1597, cert. to 9th Cir. ( Gmtty l'. Roe, 320 F. 3d 891 ), Reversed, 10/20/03. Opin ion:
Per Curiam.
Gentry was convicted of assaulting his girlfriend (GF) with a knife. He ch1imed it was an
accident, occurring during a drug transaction gone bad. At trial, GF testified that she did .
not remember what had happened. However, during a pretrial hearing, she said Gentry had
put his hand around her throat before stabbing her twice. An eyewitness testified that he
had seen Gentry with the two other men and GF, Gentry swung his hand into GF's left side
w ith some object, causing her to lean forward and scream. The state court all affirmed the
conviction, but the 9th Circuit reversed after holding counsel ineffective fo r his closing
arguments.
HELD: The 9th Circuit's judgment is reversed. \'\1here, <1S here, the state court's applicat ion of governing federal law is challenged, it must be shown to be not only erroneous, but
objectively unreasonable. Wiggins l'. Smith, 539 U.S._,_ (2003) (slip op., at 8); Woodford
v. Visciotti, 537 U.S. 19, 24-25 (2002) (per curiam); William s v. Tnylor, 529 U. S. 362, 409
(2000). T he 9th Cir found many flaws in counsel's closing statement, most of which it said
hurt his client. It singled out for censure counsel's argument that the jlll")' must acquit if
Gentry was telling the truth, even though he was a "bad person, lousy drug addict, stinking
thief, jail bird." It apparently viewed the remark as a gratuitous swipe at Gentry's character.
California court's opinion cited state case law setting forth the correct federal standard for
evaluating ineffective-assista nce claims and co ncluded that counsel's performance was not
ineffective. That con clusion was supported by the record. The California court's application of federal law was not unreaso nable. Supremes conclude thus: "To be sure, Gentry's
lawyer was no Aristotle or even Clarence Darrow. But the Ninth Circuit's conclusion - not
only that his performance was deficient, but that any disagreement with that conclusion
would be objec tively unreasonable - gives too little deference to the state courts that have
primar)' responsibili ty for supervising defense counsel in state criminal trials." Judgment is
therefore reversed.
FIFTH CIRCUIT
ENHANCEMENT OF ILLEGAL POSSESSION OF FIREARM CONVICTION: UNITED
STATES v. OUTLEY, No. 02-5 1149 ( l 0/20/03).
Defe ndant was convicted for being a felon in possession of a firearm and ammunition.
His sentence was enhanced based on his possession of the firearm in connection with a nother felony offense. The other offense was a shooting. He argued the other offense was too
fa r removed in time and too different in type to be co nsidered relevant cond uct. Court
finds the relevant conduct restriction docs not apply to this enhancement. Thus, whether
or not the other offense can be construed as relevant conduct is not relevant.

Mii<E ChAnhoN
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DEFINITION OF PRIOR FELONY: UNITED STATES v.
HINOJOSA, No. 02-41744 {10/21/03) .
Defendant had prior conviction for possession of cocaine,
was classified under th e Armed Career Criminal act as a serious drug offense. The amount was less than 1 gram, which subsequently became a state jail felony. He argued the definition of
a serious drug offense should be based on the state statute in
existence at the time of sentencing, and not at the time of the
state conviction. Court rejects that argument, and holds that as
long as the punishment at the time could have been ten years
or more, the offense is a serious drug offense.

physical manner in which he articulates words, like requiring
him to reveal the physical properties of the sound produced by
his voice, does not, without more, compel him to provide a
' testimonial' response for purposes of the privilege.' [Citation
omitted] Similarly, a defendant's introducing the physical manner in which he articulates words- particularly neutral words
from the court's charge- is not testimonial. As the dissent below noted, the evidence "does not morph into testi monial evidence just because it is introduced by the defendant instead of
the State."
The COA's judgment is reversed, and the case is remanded
for proceedings consistent with this opinion.

COURT OF CRIMINAL APPEALS
VOICE EXEMPLAR WAS NOT TESTIMONIAL, THUS
DEFENDANT DID NOT HAVE TO WAIVE HIS 5TH A.
PRIVILEGE AND SUBJECT HIMSELF TO CROSS:
THEODORE SARON WILLIAMS 1'. State, No. 1015-02,
Appellant's PDR from Tarrant County, Reversed, 10/1/03;
Offense: DWI; Sentence: (not in opinion); COA: Affirmed (74/
//902-Ft. Worth 2003); Opinion: Keasler, joined by Price,
Womack, Johnson, Hervey, Holcomb, and Cochran; Dissent:
Keller; Meyers did not participate.
During his DWI trial, the state introduced a videotape of
Appellant to show his speech was slurred when he spoke with
police. As rebuttal, Appellant wanted to introduce a voice exemplar of his n ormal faculty of speech. He fu rther requested
that he be allowed to do this without waiving his privilege
against self-incrimination so that the State could not cross-examine him. The trial court denied this request, and the COA
affirmed. Appellant's PDR was granted to determine whether
COA was correct when it held " [ t] o allow a defendant to avoid
cross-examination when tendering voice exemplars, or other
personal demonstrations, risks great potential fo r unfair prejudice to the State and risks misleading the jury. See 'lex. R. Evid.
403."
HELD: Because a voice exemplar is not testimonial, whether
it is offered by the State or the defendant, a defendant who
offers a voice exemplar into evide nce does not waive his Fifth
Amendment rights and docs not subject himself to cross-examination. The Fifth Amendment does not apply to every sort
of incriminating evidence- only to testimonial co mmunications that arc incriminating. In order to be testimonial, the communication "must itself, explicitly or implicitly, relate a factual
assertion or disclose information." So whether or not Vlilliams
would have been subject to cross-examination upon admission
of his voice exemplar depends on whether a voice exemplar
constitutes testimony. The Supreme Court has held that voice
exemplars are not testimonial. U.S. 1'. Wade, 388 U.S. 218, 22223 (1967); U.S. v. Dionisio, 410 U.S. I, 7 (1973). Williams sought
to introduce a voice exemplar as evidence in his defense, without subjecting himself to cross-examination . He wanted to read
several neutral paragraphs from the court's charge. COA held
this voice exemplar would have been testimonial in nature and
would have subjected him to cross-examination. CCA disagrees:
"Given the Supreme Court caselaw on the subject, we believe
the Court of Appeals erred. 'Requiring a suspect to reveal the

SEX OFFENDER REGISTRATION HELD NOT UNCONSTITUTIONAL AS APPLIED TO APPELLANT: EX PARTE WILLIAM MATTHEW ROBINSON, No.l294-02, Appellant's PDR
from Harris County, Affirmed, 10/I/03; Offense: Failure to Register as Sex Offender (pretrial habeas); Trial court disposition:
Rei ief Denied; COA: Affirmed (80///709- Houston [I st] 2002);
Opinion: Keasler (unanimous).
Appellant discharged his sentence for sexual assault of a child,
and was released from custody. However he was still required
to register as a sex offender under Texas sex offender registration program (SORP). In 2000, he failed to report. He then
filed this pretrial habeas application arguing the SORP statutes, found in CCP Art. 62.0 I , et. seq., are facially unconstitu tional and as applied to him. He claimed, among other things,
that the SORP statutes violate procedural due process by failing to distinguish between dangerous and non-d angerous offenders and that it constitutes cruel and unusual punishment.
The trial comt denied relief after a hearing, and COA affirmed.
PDR was granted to determine whether Appellant h as procedural due process rjghts, and whether the SORP constitutes
cruel and unusual punishment.
HELD: Because the facts Appellant seeks to establish are
irrelevant under the SORP, it is unnecessary for CCA to determine whether he has a protected liberty interest. "Procedural
due process questions are traditionally examined in two steps.
The first question is 'whether there exists a liberty or property
interest which has been interfered with by the State.' If so, the
next question is 'whether sufficient procedural safeguards are
employed to assure the deprivation of that interest is n ot arbitrary."' In Conn. Dept. of Public Snfety 1'. Doe, 123 S.Ct. 1160
(2003 ), the Suprem e Court concluded that it was "unnecessary
to reach [the first] question .. . because even assuming, arguendo, that respondent has been deprived of a liberty interest, due process does not entitle him to a hearing to establish a
fact that is not material [.]"The Supreme Court held that "the
fact that respondent seeks to prove- that he is not currently
dangerous - is of no consequence under Connecticut's Megan's
law." The Court explained that "even if respondent could prove
that he is not likely to be currently dangerous, Connecticut has
decided that the registry information of all sex o ffend ers - currently dangerous or not - must be publicly disclosed." Like the
defendant in that case, Appellant wants a hearing to determine
whether he is dangerous. However, the Texas statute requi res
all sex offen ders to register, whether dangerous or n ot. Thus,
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the facts he seeks to establish are irrelevant under the statutory
scheme.
HELD: Because the SORP is non-punitive in both intent
and effect. it does not constitute cruel and unusual punishment. Appellant claims the SORP imposes cruel and unusual
punishment because it requires registration from people who
are not on probation or parole and it penalizes conduct in violation of the proportionality doctrine. COA rejected both contentions because it found that the purpose of the SORP statutes was non-punitive. Appellant argues that, even if the purpose is non-punitive, CCA must still consider whether its effects are punitive by applying the factors set forth by the Supreme Court in Ke1111edy 1'. Marti11ez-Mendoza, in which
Supremes set forth the so-caHed "intent-effects test;' under
which courts consider whether a statute's intent is punitive, and
if not, whether its effect is. Appellant is correct that COA should
have applied the Ken11edy factors and determined whether
SORP's effect is punitive. However, he ignores the fact that CCA
has already thoroughly applied the Ke1111edy factors to the 1997
version of the SORP and found it non-punitive in effect. The
only question here is whether the 1999 amendments to the
SORP somehow changed the result of that analysis. "Robinson
points to nothing, and we have found nothing in the amendments, that would alter our Rodriguez analysis." Vvith this cursory analysis, CCA concludes that the 1999 version of the SORP,
like the 1997 version, is non-punitive in both intent and effect.
As a result, it does not constitute cruel and unusual punishment. Judgment is therefore affirmed.
STATUTORY PREDECESSORS CAN BE USED FOR ENHANCEMENT OF SEX OFFENSES: LONDON GRIFFITH v.
Stnte, No. 1602-02, Appellant's PDR from Harris County, Affirmed, 10/1/03; Offense: Sexual Assault (child); Sentence: Life;
COA: Affirmed (81///510 - Houston [1st] 2002); Opinion: Price
(unanimous).
Appellant's senten·ce was enhanced by two prior convictions
under 12.42(c)(2), which provides an enhanced punishment
range for repeat sex offenders. These two offenses, rape and
aggravated rape, committed in 1980, were under a prior version of the Penal Code. Those statutes, §§21.02 (rape) and 21.03
(Agg. Rape) have been repealed and replaced. COA held that
an individual's prior convictions under the repealed Penal Code
Sections can be considered when determining whether that
individual should be punished as a repeat or habitual felony
offender under Section 12.42( c)(2), reasoning that although
the repealed statutes are not specifically enumerated in Section
12.42(c)(2)(B), application of the statute's literal language
would lead to an absurd result not intended by the legislature.
Jd. at 5l3. PDR was granted to determine whether COA erred
in its it'lterpretation of the statute.
HELD: Section 12.42(c)(2)(B)(I)-Civ) includes the statutory
predecessors to those offenses enumerated therein. After conducting a statutory analysis CCA decides that co nstruing its
plain language would lead to an absurd result:
In this case, the appellant's prior convictions were for
offenses under former Penal Code Sections 21.02
(rape) and 21.03 (aggravated rape). The plain wording
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of the language of Section 12.42(c)(2) does not
explicitly include these offenses.
The literal language of the provision dictates that defendants
convicted of a prior rape or aggravated rape avoid an auto··
matic life sentence simply because they committed the crime
\Vhen it was titled differently in the Penal Code. Griffith, 81
S.W.3d at 513. This would lead to disparate treatment of repeat
sex offenders. The plain language dictates that prior convictions for "substantially similar" offenses from all forty-nine
other states are available for such enhancements, but the statute does not explicitly refer to the enhancement for "substantially similar" offenses in Texas. Tex. Penal Code
§I2.42(c)(2)(B)(v). Under the construction proposed by the
appellant, prior convictions for rape and aggravated rape from
any other state could be used to enhance a later offense, but
prior convictions for rape and aggravated rape from Texas could
not be used. \'\'ere we to apply the plain language of the statute,
a trial court could not impose on a repeat sex offender, such as
the appellant, a mandatory life sentence. Vve believe that such a
reading is contrary tu the Legislature's intent, and we agree with
the Court of Appeals that the plain language of the statute produces an absurd result. Griffith, 81 S.W.3d at 514-15.
CCA rejects Appellant's contentions and affirms the conviction.
SUMMARY AFFIRMANCE BASED ON MELTON: TERRY
WAYNE ZONE 1'. State, No. 1553-02, Appellant's PDR from
Harris County, Affirmed, 10/22/03; Offense: POCS ( 1-4 gms);
Sentence: 40 yrs (2 priors); COA: Affirmed (84///773- Houston [I st] 2002); Opinion: Hervey, joined by everyone but
Meyers, who concurred, joined by Price.
After being convicted by a jury, Appel1ant complained on
appeal that the evidence was insuftlcient because the state tested
only five of the twelve rocks recovered from his mouth. COA
rejected his contention based on Gabriel, 900///721 (CCA l995)
(plurality opinion). COA also erroneously relied on Melto11, 85/
//442 (Austin 2002), which was just reversed last week. (See
summary of Melton, No. 2052-02, CCA 10/15/03, infra,)
HELD: Judgment is affirmed. CCA held in Melton that the
State does not h ave to test each and every rock. Rather, the
state has to prove only that the aggregate weight of the dope,
including adulterants and dilutants, equals the alleged minimum weight. Here, the chemist said the cocaine was found in
at least five rocks, and the rocks were all the same color and
consistency. Under Melton, this is good enough. The total weight
of the rocks was 1.3 gms. Based on Melton, and considering all
the evidence, CCA finds that COA correctly held the evidence
legally sufficient. Judgment is therefore affirmed.
Concurring Opinion: Appellant is making the wrong argument on appeal. Instead of challenging the sufficiency of evidence, he should have raised an admissibility issue under
Dar~/Jert 11. Merrell Dow, 509 U.S. 579 (1993). He should have
questioned the reliability of the expert's methodology. The testimony at trial focused on that, and he could have raised it as a
point of error on appeal. The opinion goes on to say the evidence was both admissible and legally sufftcient.

HARM ANALYSIS FOR OUT OF STATE CONFESSION:

JAMES CHARLES NONN v. State, No. 933-02, Appellant's PDR
from Hidalgo County, Affirmed, 10/15/03; Offense: Capital
Murder; Sentence: Life; COA: Affirmed (69///590- Corpus
Christi 2001); Opinion; Meyers, joined by everyone but
Johnson, who concurred w/o opinion.
The 19-yr-old Appellant and his 16-yr-old girlfriend Maria,
abducted and killed the 56-yr-old victim and stuffed her inside
her van. After purchasing TVs and other electronic equipment
with the victim's credit card and then pawning them, they fled
to Chicago where they were arrested by Chicago police. While
in Chicago, Appellant made a videotaped confession to police,
which was later introduced at trial over objections. COA originally affirmed the conviction, holding the out of state confession was properly admitted. ( 13///434- Corpus Christi 2000)
However, on PDR, CCA reversed and remanded. (41///677CCA 200 1). On remand, COA found that admission of the confession was erroneous because Appellant was not told he could
terminate the interview as required by TCCP 38.23, but harmless under TRAP 44.2(b) because Appellant made substantially
similar statements to police in Texas. PDR was granted to second-guess the harm analysis.
HELD: The erroneous admission of appellant's statement
to Chicago law enforcement officers was harmless error. In
Davidso11 v. State, 25 S.W.3d 183 (Tex.Crim.App. 2001). CCA
held that TCCP 38.22 was a " procedural evidentiary" rule:
" [A] rticle 38.22 merely prescribes the various requirements that
must be satisfied before a statement made by an accused as a
result of custodial interrogation will be admitted against him/
he r at trial. That s uch requirem ents are not me t does not mean
that the statement was necessa rily obtained as a result of any
legal or constitutional violation ." As the Court of Ap~eals in
this case co rrectly noted on remand, Appellant's statement was
not taken in violation of Miranda. Nann, 69 S. W.3d at 593.
Therefore, the erroneous admission of that statement is appro priately characterized as a "non-constitutional" error. However,
CCA says that COA did not conduct a ~roper harm analysis:
"Rather than exa mining the other evidence and arguments presented at trial to determine whether the erroneous admission
might have affected the jury verdict, the Court of Appeals fo cused on the totality of circumstances surrounding the taking
of the statement. The court essentially determined that the statement was \'oluntary despite the missing warning, and thus that
the substantial rights of appellant were not implicated. Jd. Because the Court of Appeals did not perform a complete harm
analysis, we will do so now. After conducting its own harm
analysis, CCA concludes that because the Texas statements contained much of the same information as the Chicago statement,
the erroneous admission of the Chicago statement may not have
had any significantly adverse effect on the jury's verdict. See
Sterling 1'. State, 800 S.W.2d 513,520 (Tex.Crim.App. 1990), cert.
denied, 501 U.S. 1213, 115 L. Ed. 988, Ill S. Ct. 2816 (1 991);
Daniell'. State, 668 S.W.2d 390,392 (Tex.Crim.App. 1984). CCA
also addresses Appellant's argument that state and federal equal
protection principles were was violated because COA found
admission of Maria's out-of-state confession harmful. CCA rejects this argument. For o ne thing, Ma ria was a juvenile, and

therefore her statement was controlled by the Family Code.
Further, Maria did not make any subsequent statements to police in Texas. Therefore, her Chicago statement played a much
more important role in the State's evidence against her at trial.
Vega 1'. State, 32 S.Vl.3d 897, 906 ('lex. App. - Corpus Christi
2000), rev'd by 84 S.W.3d 613 (Tex. Crim. App. 2002). COA's
judgment is affirmed.
NO SPEEDY TRIAL VIOLATION: JAMES WJLLTAM SHAW
v. State, No.l539-02, State's PDR from Waller County, Reversed,
10/15/03; Offense: Agg.Sex.Asslt/Child; Sentence: 8 yrs (5 yrs
probated); COA: Reversed (NP - No. 06-01 -00 130- CR Texarkana 2002); Opinion: Holcomb (unanimous).
Appellant was indicted in 1997 and put to trial in 1998, which
resulted in a hung jury. The trial court set the case for re- trial
on August 24, 1998, but the case was not reached on that date,
and numerous re-sets followed. Appellant filed a motion to dismiss for lack of a speedy trial, which was denied after a hearing.
However, COA reversed after holding the thirty-five-month
delay from the first 1rial to the second was unreasonable and
excessive. Although the delay may not have been intentional,
the State offered no tenable reason for it. The state's PDR was
granted to second-guess this ruling.
HELD: The weight of the four Barker v. Wingo factors, balanced together, is against finding a violation of appellant's right
to a speedy trial. CCA essentially re-does the CONs Barker
analysis. (l) Length of delay: The 38-month delay trigge rs a
presumption of prejudice. Doggett 1'. United States, 505 U.S. 647,
65 1-652 ( J 992). This tiKtor weighs heavily in favor of App ellant. (2) Reason for the delay: The State says that crowded dockets were to blame. However, that did not justify the lengthy delay. This factor also weighs h eavily in Appellant's favor. (3) Assertion of the right: Appellant waited 29 months to assert his
right to a speedy trial. This factor we ighs heavil y against him.
( 4) Prejudice: In Doggett, the Supremes held the presumption
of prejudice to the defendant's ability to defend himself is "extenuated ... by the defendant's acquiescence" in the delay. H ere,
Appellant was out on bond at all relevant times, pretrial incarceration was not a concern. Appellant offered no evidence to
the trial court that the delay had caused him any nnusual anxiety or concern, i.e., any anxiety or concern beyo nd the level
normally associated with being charged with a felony sexual
crime. Finally, with respect to the third interest, CCA presumes
that the lengthy delay did adversely affect appellant's ability to
defend himself, but this pres umption is exte nuated by
appellant's longtime acquiescence in the delay. " In short, on
this record, the trial court could have reasonably concluded that
appellant failed to demonstrate any actual prejudice. Therefore, this factor weighs against finding a violation of his right
to a speedy trial." CCA then balances all four factors and finds
no speedy trial violation:
Weighing in favor of findin g a violation of appellant's
right to a speedy trial are the fitcts that the delay here
was excessive and that the State offered no valid reason for most of the delay. \Veighing against finding a
violation of appellant's right to a speedy trial are the
facts that he failed to assert his right until 29 months
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after his first trial, that he waited another six months
before seeking a hearing to enforce that right, and, finally, that he failed to demonstrate any prejudice. We
hold that the weight of the four factors, balanced together, is against finding a violation of appellant's right
to a speedy trial.
The judgment is therefore reversed, and the case is remanded
to COA so that it may address Appellant's remaining points of
error.
APPELLATE ORBIT - CASE AGAIN REMANDED FOR
HARM ANALYSIS: JUAN MANUAL TORRES v. State,
No. l822-02, Appellant's PDR from Dallas County, Reversed,
10/ 15/03; Offense: Murder; Sentence: 25 yrs; COA: Affirmed
(NP - No. 05-97-01308-C R - Dallas 9/6/02); Opinion: Price,
joined by ever yone but Keller, who dissen ted w/o opinion.
Appellant was charged with killing Valdez, the abusive and
violent ex-boyfriend of his current girlfriend, Roxanne. In support of his self-defense theory, the defense wanted to introduce
evidence that Valdez was the aggressor, but the trial court excluded the evidence. COA affirmed , (No. 05-97-01308-CRDallas 6/21/2000) (Torres I), but CCA reversed, holding the evide nce was relevant and admissible, but remanded the case so
the COA could determine whether the error was preserved, and
depending on its resolution, to perform a harm analysis {71///
758- CCA 2002) (Torres II). COA held the error was preserved,
but said Appellant failed to lay a proper predicate for its introduction. (No. 05-97-01308-CR- Dallas 9/6/02) (Torres III). PDR
was again granted to determine whether COA was correct.
HELD: COA erred because a proper predicate was laid. During trial, Roxanne testified that on the morning of the killing
she awoke, heard a noise, and then saw Valdez climbing up the
bakony. Thinking he was in a jealous rage, she screamed "It's
him!" then ran to call 911. Valdez was then shot by Appellant.
To show Valdez was the first aggressor, the defense also wanted
to introduce testimony from Diane, Roxanne's aunt (with whom
Appella nt and Roxanne lived) who would have testified that
two days before his death, Valdez had climbed through the second-story window in her bedroom and asked for Roxanne.
When Diane responded that she did not kn ow where Roxanne
was, Valdez replied, "If you don't tell m e I'm going to do something to you and your kids." Diane feared for her life. Question
is whether there was evidence of aggression by Valdez that raised
the issue of self-defense before Diane's testimony was offered.
COA held there was not, and thus Appellant f.1iled to lay a proper
predicate, but CCA disagrees. When the defendant in a homicide prosecution raises the issue of self-defense, he may introduce evidence of the deceased's violent character, including
specific acts of violence to demonstrate the reasonableness of
the defendant's fear of danger o r to demonstrate that the deceased was the first aggressor.. Tex. R. Evid. 404{a}(2); Tate 1'.
State, 98 1 S.\".'.2d 189, 192- 193 (Tex. Crim. App. 1998); ThompSOII v. State, 659 S.W.2d 649, 653 (Tex. Crim. App. 1983}. Specific acts of violence may be introduced.
We hold that Valdez's action of climbing up to the
second-story balcony outside a bedroo m window,
unannounced and uninvited at 6:30a.m., was an act
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of aggression. Diane's testimony would have provided
evidence to explain this cond uct and was therefore
admissible and relevant at the time it was offered.
Roxanne's testimony laid the proper predicate for
Diane to testify regarding Valdez's previous behavior
of climbing in the window and threatening her.
The judgment is again reversed, and the case remanded for
a harm analysis.
CCA CONDUCTS ITS OWN SUFFICIENCY REVIEW:
1'. State, No. 2052-02, State's
PDR from Travis County, Reversed, 10/15/03; Offense: POCS
4 to 200gms; Sentence: 9 yrs; COA: Reversed (85///442- Austin 2003 ); Opinion: Hervq , joined by everyone but Keller, who
concurred w/o opinion.
When Appellant was arrested for public intoxication, police
found a plastic bag in his crotch which turned out to contain
crack cocaine. A chemist testified that the bag contai ned 5.77
grams of cocaine, but he did not test each rock. After Appellant
was convicted, he appealed arguing the evidence was insufficient. COA agreed, but reformed the judgment to reOect a conviction fo r the lesser included offense of possession of less tha n
I gm of cocaine. A state's PDR was granted to second-guess
this ruling.
HELD: COA erred because a rational jury could have found
that the evidence showed beyond a reasonable doubt that the
plastic bag found in the appellant's possession contained at a
minimum, four grams of cocaine. COA suggested that it was
not unreasonable for the state "to test and prove that the substance possessed is a controlled substance in an amount within
the range of punishment it is seeking to impose." Tlwrpe v. State,
831 S.W.2d 548 CJex. App.- Austin 1992, no pet.). Although
Deputy Mancias and Chemist Ra msey testified th at the bag
appea red to contain crack cocaine, COA concluded that the
evidence was legally insufficient "to prove that items in the
baggie included four grams of crack cocaine." COA explained
that neither Mancias nor Ramsey testified that the untested
substance was "virtually identical" to that tested. CCA relies on
a plurality opi nion, Gabriel\'. State, 900 S.W.2d 721 (Tex.Crim.
App. 1995), in which a chemist testified that crack cocaine in
54 separate baggies were virtually identical, thus sufficien t to
prove the requisite amount.
Under the new Health and Safety Code definition, the State is
no longer required to determine the amount of controlled substance and the amount of adulterant and dilutant that constitute
the mixture. See Isassi v. State, 91 S.W.3d 807, 810 {Tex. App.-El
Paso 2002, pet. ref'd); Williams lt. State, 936 S.W.2d 399,405 (Tex.
App.- Ft. Worth 1996, pet. ref'd); lex. Health & Safety Code
Ann. §481.115. The State has to prove only that the aggregate
weight of the controlled substance mixture, including ad ulterants and dilutants, equals the alleged minimum weight. See Isassi,
91 S.W.3d at 8 10; Hi11es, 976 S.W.2d at 913; Tex. Health & Safety
Code Ann. §481.002 (5) {Vernon 2003). Here, Ramsey tested and
confirmed that the rocks contained cocaine, and that the aggregate weight of the rocks was 5.77 grams. Cont rary to the finding
of the court of appeals, we find that a rational jury could have
found that the evidence showed beyond a reasonable doubt that
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the plastic bag found in the appellant's possession contained at a
minimum, four grams of cocaine.
The evidence was sufficient, thus CO A's judgment is reversed,
and the trial court's judgment is affirmed.
MANDAMUS OPINION RELIEF GRANTED: EUGENE].

WINTERS, Relator, •'· THE PRESIDING JUDGE OF THE
CIUMINAL DISTRICT COURT NUMBER THREE OF
TARRANT COUNTY, Respondent, Writ of Mandamus from
·rarrant County; Offense Agg.Sex.Asslt of Child under 14; Sentence: 20 yrs; Mandamus Conditionally Granted, I 0/22/03;
Opinio n: Meyers (unanimous)
After Relator pled guilty and was serving his sentence, he
filed a lvlotion for DNA Testing under Cha pter 64 of the CCP.
This Mandamus action followed after the trial co urt denied his
mo tion a nd request for counsel. The reasons for de nial were:
(1) the victim was not medically examined until th ree weeks
afte r the o ffense; (2) no biological evidence was collected during !he exam, and; (3) rela to r's conduct in digitall y penetra ting
the victim was unlikely to leave biological evidence. Applica nt
has unquest ionably proved his indigence. Thus, the issue is
whether the convicting court has discretion lo deny appointm ent o f counsel when the defendant has met the test fo r appointment under Chapter 64.
HELD: Notwithstanding the improbability of obtaining relief. appointment of counsel is mandatory. Although th ere is
n o federal or state right to counsel in a post- conviction proceedin g, th er e is a statuto ry right confe rred by TCC P Art.
64.0l(c}, which sta tes: "A convicted perso n is entitled to co un sel during a p roceeding under this chapter. If a convicted person informs the trial court that the person wishes to submit a
motion under this chapter and if the court determines that the
p erson is indigent, the court sha ll app oint counsel for the person." According to the literal reading of the statute, the defenda nt does no t even need to request counsel - the court must
app oin t an att orney if the two basic requirements o f Art.
64.0 1(c) are met. CCA rejects Respondent's a rgument that, even
tho ugh counsel is required to be appointed, to do so here would
be a "useless act" due to the lack of biological evidence. However:
Appointment of counsel is mandatory if the convicted
person docs two things: proves he is indigent and
info rms the court that he wishes to file a motion under
Chapter 64. Nel'elll'. Cull'er, I OS S. W.3d 641 , 642 (Tex.
Crim.App. 2003 ). The statute does not require a person
to make a prima facie case that he is entitled to Dl\' A
testing before the right to counsel attaches. /11 re
Rodriguez, 77 S.W.3d at 461. ff the relator reques ts
counsel and proves indigence, the appointment o f
counsel is a "purely ministerial act." Nel'eu, IOS S.\•V.3d
at 642.
Ma ndamus relief may be granted if Relator shows that
( I) the act sought to be compelled is purely ministerial
and (2) there is no adequate remedy a t law. Nel'Cll,
IOS S.W.3d at 642 (citing State ex tel. Rosentlw/1'. Poe,
98 S.W. 3d 194, 198 (Tex .C rim.App. 2 00 3) ).
Additionally, Relator must have a "clear right to the

relief sought," mea ning tha t the m erits o f th e relief
sought are "beyond dispute." In re Rodriguez, 77 S.W.3d
at 461. T he requ ire m en t of a clear lega l r ight
necessitates that the law plainly describes the d u ty to
be performed such tha t there is no room for the
exercise of discretio n. Id. Here, relato r requested
counsel and proved his indigence as required by Article
64.0l(c). Thus, the fi rst requiremen t for mandamus
relief is fulfilled. C ha pter 64 does not provide for an
appeal regarding indigence or the appointmen t of
counsel under Article 64.01 (c). Id. at 643. The inability
to appeal leaves relator with no adequate remedy at
law. !d. at 642-43 (citing Poe, 98 S. Vl.3cl at 198). Relator
has th e re fo re m et th e seco nd req u irement for
mandamus relief. Because Rela to r met the test fo r
appointment of cou nsel a nd beca use all requirements
for m a nda m us relie f have bee n fu lfilled , CCA
conditiona lly gra nts Relator's petition for wri t of
mandamus and directs Respondent to: ( I) vacate his
August 12, 2002 order denying relator's motion for
post-conviction DNA testing, (2} appoint counsel to
represent relator in the Chap ter 64 proceeding, and
(3) reconsider relator's mot ion for post-conviction
DNA testing after counsel has been appointed.
[***Editor's Note: In a footnote, CCA remarks that after Sept.
I, 2003, Ar t. 64.01 (c) (amended by Acts 2003, 78th Leg., HB
110 I, eti Sept. 1, 2003) requires, in order to get appointed counsel, the defendant must info rm the court that he wishes to submit a motion under this chapter, and the court must fi nd reaso nable grounds fo r the motio n, and must fi nd the person indigent. Had Relator filed his motion after Sept l st , he would
have been out of luck.]
DEATH PENALTY OPINIONS

DANIEL THOMPSON V. STATE, No. 74029, from Ande rson
County; Affirmed, I 0/1/03; O pinion: Price, joined by everyone
but Keller, who concu rred in judgme nt.
Facts: Appellant, his wife Jenni fer, a nd his cousin Edward,
burglarized the 84-yr-old victim's house, taped he r arms and
legs, and threw her into the trun k of her car. After driving
around for awhile, eating hamburgers and getting high, they,
along with Appellant's b rother, Lion clle, decided to kill the victim. Thq beat her, t ied a brick to her feet, and threw her into
the ril'er; whe re she eventua ll y drowned.
Voir Dire Error: Trial court's error in sustaining sta te's challenge for cause agai nst a venire member w ithout allowing
Appellant's counsel an oppo rtun ity to questio n her, should not
be subject to harm analysis. T he trial court conducted Looney's
voir dire and devoted its questioning almost exclusively to the
issue of her a bility to fo llow t he law in light of her personal
views about the death penalty. The State challen ged h er fo r cause
o n the ground that she opposed the death penalt y, and its challenge was granted. The appellant objected to the grant ing o f
the challenge without being given an oppo rtunity to q uestion
Looney. Appellant relics o n Perillo 1'. Stnte, 6S6 S.W.2d 78 (Tex.
Crim.App. 1983}, for his clai m that his counsel sh ould bave
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been allowed to question Looney and he relies on Gray v. Mississippi, 481 U.S. 648 ( 1987), and Dnvis 1'. Geot-gin, 429 U.S. 122
( 1976), in support of his argument that the error is not subject
to a harm analysis.
HELD: In light of Cnint'. Stnte, 947 S.W.2d 262 (CCA 1997),
such error is now subject to a harm analysis. CCP Art. 35.17,
§2, is the basis for the appellant's objection that he was not
provided an opportunity to question the venire member about
her views on the death penalty. That section provides:
In a capital felony case in which the State seeks the
death penalty, the court shall propound to the entire
panel of prospective jurors questions concerning the
principles, as applicable to the case on trial, of
reaso nable doubt, burden of proof, return of
indictment by grand jury, presumption of innocence,
and opinion. Then, on d emand of the State or
defendant, either is entitled to examine each juror on
voir dire individually and apart from th e entire panel,
and may further question the juror on the principles
propounded by the court.
Although the trial court h as a great deal of discretion in placing reasonable restrictions on the exercise of voir dire examination, Boyd v. Stnte, 811 S.W.2d 105, 115 (Tex. C rim. App.
1991 ), the statute is clear. The trial court, upon demand of either party, is required to permit that party to individually question a venire member on the principles already discussed by
the trial court. As a result, a trial co urt th at denies a party's
request has erred. However, in Cnin v. Stnte, 947 S.W.2d 262,
264 (Tex.Crim.App. 1997), CCA recognized that " [e ]xcept for
certain federal constitutional errors labeled by the United States
Supreme Court as 'structu ral,' no error, whether it relates to
jurisdictio n, voluntarin ess of a plea, or any other m andatory
requirement, is categorically immune to a harmless error analysis." In light of Cnin, such error is now subject to a harm analysis. And, because Appellant's complaint is that he was not afforded an opportunity to question the venire member under
Article 35. 17, the harm is reviewed under the nonconstitutional
standa rd provided in TRAP 44.2(b), and all nonconstitutional
errors that do n ot affect the appellant's substantial rights must
be disregarded. Here, CCA reviews the record and determines
that nothing could have changed the venire person's views
against the death penalty. Thus, error was h armless.
Hearsay Statements: Trial court erroneously admitted statements of Appellant's wife. During guilt phase of the trial, a witness \'\'alker testified that Jennifer told her that "Lionelle had
tied the woman and [the appellant] had threw [sic] her in there
. . . the river." Another witness testified that Jennifer told her
that"( t)hey went to the Neches River a nd that (the appellant)
and Lionelle got the woman out of the trunk and Lion elle tied
a rock to her ankles[.)" The trial court ad mitted both statements as statements against interest under Rule of Evidence
803(24).
HELD: The statements made by Jennifer that were against
the Appellant's interest were not admiss ible under Rule
803(24). The statements did not implicate Jennifer, but Appellant. Thus, they were not admissible as a statem ent against her
interest. Appellant also argues the statements were inadmissible
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as violative of the Confrontation Clause. However, CCA decided it need not decide this question because the facts of the
case indicate Appellant's involvement in the crime, and render
any error harmless beyond a reasonable doubt.
Victim Impact Evidence: The victim's son testified during
punishment that the family unanimously wanted the death
penalty. The trial court sustained Appellant's objection and gave
the jury an instruction to disregard, but denied his request for
a mistrial. The prosecutor referred to the family's wish during
his closing statement.
HELD: The trial court did not abuse its discretion in denying the motion for mistrial. The erroneously elicited statement
and the State's later reference to it were prejudicial, and we
strongly discourage the State from soliciting or making any references to the wishes of the victim's family or friends about the
punishment to which the defendant should be sentenced. But,
the evidence in support of the jury's verdict on punishment
was very substantial. After reviewing the nature and extent of
the evidence against Appellant and the trial court's prompt instruction, CCA concludes that the instruction cured any prejudice flowing from the witness's testimony and the State's argument.
CARL HENRY BLUE v. STATE, No. 74,106, from Brazos
County, Affirmed 10/22/03; Opinion: Hervey, joined by Keller,
Price, Johnson, Keasler, Holcomb & Cochran; Meyers concurred
in Pt's 2, 5-8, but otherwise joins; \•Vomack concurs w/o opinIon.

Appellant was convicted and assessed a death sentence back
in the mid nineties. The conviction was affirmed in an unpublished decision in 1996, but the federal authorities ordered a
new punishment hearing. Appellant was again sentenced to
death, a nd raised 39 issues.
Facts: Appellant broke into his former gi rlfriend 's house,
doused her in gasoline, and set her on fire. She languished for
nineteen days. The state presented evidence that Appellant had
a history of violence, particularly with his girlfriends.
Vacillating venire member : Venire member Mata gave conflicting statements about whether she could <lssess the death
penalty, but upon questioning by the state, eventually stated
she could set aside her personal beliefs, though with great difficulty, and follow her oath. The trial court granted the state's
challenge for cause, saying it didn't believe Mata, and that she
was just saying what the court wanted to hea r.
HELD: The trial court did not clearly abuse its discretion.
The trial court was in the best position to observe her demeanor.
Ex Post Facto Violation for failing to include Geesn instruction. Appellant says that because Geesn was the law at the time
of the o ffense and his first trial, the jury should have been given
the Geesn reasonable doubt instrnction. CCA constr ues this
argument as on e that failure to include the instruction violated
the fourth definition of an ex post facto law by altering the legal rules of evidence and requiring less evidence to sustain the
jury's a nswer on the future dangero usness special issue. Rogers
1'. Tennessee, 12 1 S.Ct. 1693 (2001).
HELD: Failure to give the Geesn instruction was not an ex
p ost facto violation. This case docs not implicate the ex post

facto limitations on judicial decision-making discussed in cases
such as Rogers. That case discussed "unforeseeable and retroactive judicial expansion of statutory language" that infringed the
right to fair warning that certain conduct would give rise to
criminal penalties. See Rogers, 121 S.Ct. at 1698- 1700. The decision in Pauls011 abrogating the Geesa definition of "reasonable doubt'' could not have depri ved Appellant of fair warning
that his conduct of dousing someone with gasoline and then
lighting her on fire could give rise to criminal penalties. "In
addition, we do not see how the failure to give the 'redundant,
confusing, and logically-flawed' Geesa definition of'reasonable
doubt' could have possibly harmed appellant. See Paulson, 28
S.W.3d at 573.
Article 37.071 complaints: Appellant contends the statute
violates several federal and.state constitutional provisions because: (l) it does not require the prosecution to prove beyond
a reasonable doubt that the answer to the mitigation special
issue should be "no;" (2) it places the burden of proof of the
mitigation special issue on the defendant.
HELD: Art. 37.071 does not violate any federal and/or state
constitutional provisions. CCA observes it has disposed of both
these issues in an UNPUBLISHED opinion, Basso v. State, No.
73,672, slip op. at 36-37 (Tex.Crim.App. 1/15/03), and now
adopts that reasoning:
\'\'e have held that neither party bears the burden of
proof at punishment on the mitigating evidence
special issue. (Citations O mitted) . The holding in
[Apprendi v. New Jersey, 120 S.Ct. 2348 (2000)] does

not affect our prior decisions or our determination of
the app ellant's point. \Vhere a finding of a fact (other
than a p rio r conviction) increases the authorized
punishment for a crime, the State must prove and a
jury must find that fi1ct beyond a reasonable doubt.
Ring 1'. Arizo na, 122 S.Ct. 2428, 2439 (200 2) ;
[Apprendi], 530 U.S. at 476 (emphasis added). Under
Article 37.071, there is no authorized increase in
punishment contingent on the jury's finding on the
mitigating special issue. See Ring, 122 S.Ct. at 2439. A
jury will answer the mitigation special issue only "if
[it} retu rns an affirmative finding to each issue
submitted under [the "future dangerousness" special
issue ]. (Citation Omitted). In other words, a jury's
finding on mitigation occurs only after the State has
proven the elements of capital murder, at the guilt
stage, and the aggravating circumstances- evidence
of the defendant's future dangerousness - beyond a
reasonable doubt. (Citation Omitted) . By the time the
jury reaches the mitigation issue, the State has already
demonstrated the defendant's eligibility for a death
senten ce; a negative answer on mitigation cannot
increase his authorized punishment. The stat ute
mandates only a reductio n in punishment to a life
senten ce upon an affirmative finding of mitigation.
(Citation Omitted) . Therefore, [Apprwdi] is not
applicable to the app ellant 's point of error. The trial
court did not err in not assigning the burden on the
miti gation issue to the State.

Failure to give requested instructions: Appellant was convicted of killing the victim during the course of a burglary. CCA
construes these points as complaints that the trial court's failure to submit Appellant's requested instructions, coupled with
instructions actually submitted by the trial court, prevented the
jury from being able to give mitigating effect to any "residual
doubt" about whether Appellant was guilty of burglary.
HELD: The trial court did not err in failing to give the instructions. A majority of the Supreme Court rejected such a
claim in Fmnklinv. L}'IWIIgh, 108 S.Ct. 2320 ( 1988). See Franklin,
I 08 S.Ct. at 2327 (White,/., joined b}' Rehnquist, C.J., and Scalia
and Kennedy, JJ.) (federal constitution does not require reconsideration by capital sentencing juries of "residual doubts"
about a defendant's guilt because such doubts do not involve a
defendant's character, record or a circumstance of the oflense)
and at 2335 (O'Connor, J., joined by Blackmun, J.) ("residual
doubt" about the defendant's guilt is not a mitigating circumstance). CCA also notes that Appellant had the opportunity to,
and did argue residual doubt to the jury. After making a "common -sense" evaluation of the record, particularly the overwhelming evidence that Appellant did not have the victim's
consent to enter her apartment, CCA cannot say there is a reasonable likelihood that trial court's failure to submit the instructions, coupled with the trial court's actual instruction submitted, prevented the jury from considering constitutionally
relevant mitigating evidence.
Other rejected issues: evidence legally and fact ually insufficient to support future dangerousness special issue; m any other
non-merjtorjous issues that have already been decided adversely
to Appellant.
PDRSGRANTED
0080-03 THORNTON, CHARLES DEWAYNE 10/01/03 A
Tarrant Burglary: (N P)
Did the Court of Appeals err in approving ad mission of an
extraneous oftense t hat had been suppressed by the Arizo na
courts?
057 1-03 HAWKJNSJR.,DANIELDALLAS 10/01/03 SJefferson
POCS (NP)
The Court of Appeals failed to perform a proper .Rule 44.2(b)
harm analysis.
0623-03 HAIGHT, CHARLES 10/01 /03 S Lasalle Official Oppression ( 104///398)
I. Is the offense of official oppression by subjecti ng another
to an unlawful arrest th e same oftense as official oppression by subj ecting a nother to unlawful mistreatment by
causing bodily injury to the other?
2. Do principles of double jeopardy bar convictions for both
official oppression by subjecting another to an unlawful
arrest and official oppression by subjecting another to unlawful mistreatment by causing bodily injury to the o ther?
0985-01 LARU E, JOE EDWARD 10/0l/03 A Jefferson Capital
Murder (1 08///431)
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I.

2.

Whether the Court of Appeals erred by reversi ng the trial
court's order suppressing evidence due to the state's untimely compliance with a discovery order.
Whether the Court of Appeals applied the correct standan! of review when it reversed the trial court's suppression order.

I.
2.

3.

Did the Court of Appeals err by concluding that a Brady
violation could be raised for the first time on appeal?
Did the Court of Appeals err by concluding that the Appellant had presen'ed for review his contention that the
state had committed a Brady violation?
Did the Court of Appeals err by failing to address a potentially dispositive argument raised by the state?
Did the Court of Appeals apply an improper standard of
review in determining whether the trial court should have
gra nted a new trial?
Did the Court of Appeals err in accepting, as credible, testimony which was contrary to the trial court's ruling on a
motion for new trial?

I OS 1-03 SANCHEZ, RAFAEL I 0/01/03 S Dallas Consumer Affairs (NP)
1. Whether a motion to quash a charging instrument in municipal court under Article 45.109(f) of the Code of Criminal Procedure is timely if presented for the first time on
the date trial is set to commence.

4.

1085-03 GUEVARA, RACHEL 10/0 1/03 S Bexar Queuing ( 110/
//178)
1. Is the San Antonio Municipal ordinance §22- 140(b) unconstitutionally vague under Hillillgslcn, 780 S.W.2d 271,
And Penal Code §6.01(c), in general, and by stating that
designated persons (identified by status or circumstances)
commit an offense by failing to perform a certai n act?

I 057-03 APOLINAR, ALEX I 0/l 5/03 A Harris Aggravated Robbery ( 106///407)
I. Whether the Court of Appeals erred in holding that a hearsay statement made five days after an event constituted "excited utterance."

1087-03 GOODMAN, BOBBIE 10/0 1/03 A Cherokee Thert
(NP)
1. Whether the Co urt of Appeals misconstrued the
131ockburger test.
1028-03 LONG, GWIN H. 10/22/03 A Henderson Gambling
Promotion; Keeping a Gambling Place; Possession of Gambling
Devices; Possession of Gambling paraphernalia (108///424)
I. Did the Court of Appeals err in holding that officers did
not exceed the scope of the warrant in searching the
Appellant's residence, which was not specifically described
in the warrant in violation of the Fourth Amendment to
the United States Constitution and Art. 1 §9 of the Texas
Constitution.
083 1-03 FLENTEROY, CHARLIE I 0/15/03 S Travis Robbery &
UUMV (NP)
1. To be considered to have provided valid notice, must the
description of the object used as a deadly weapon in the
indictment precisely match the jury's description of the
deadly weapon, or must the indictment merely provide
"notice," in some form, that the use of a deadly weapon
will be a fact issue at trial?
2. Where the record shows that the defense was not surprised
by the presentation of a deadly weapon issue at the punishment phase of trial, does the jury's choice of the lesserincl(tdcd offense at guilt/innocence vitiate the timely written deadly weapon notice provided by the state in the ind ictment?
3. Docs a "fill in the bland(sic]" verdict form, which permits
the fact finder to name the deadly weapon use, present a
proper affirmative deadly weapon finding?
1012-03 KEETER, JACKIE RUSSELL 10/15/03 S Hamilton Indecency with a Child (105///137)
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5.

1075-03 LOREDO, EUSEBIO 10/15/03 S tv!cClennan Sexual
Assault/Child (107///36)
I. Does the Appellant forfeit his complaint regarding the denial of his challenge for cause where Appellant stood mute
in the face of the court asking for clarification before denying his request for an additional peremptory strike?
COURT OF APPEALS
***Thanks to Alex Calhoun for this month's Summaries.
CONFLICT OF INTEREST- INEFFECTIVE ASSISTANCE:
S.W.3d _ ( Tex.App. Houston [I st Dist], No. 01-01 -01230, I 0/2/03).
Defendant convicted of Evading Arrest. Defendant claimed
trial court erred by denying motion for new trial on issues of
ineffective assistance of counsel due to actual conflict of interest (counsel represented both defendant and his brother), and
inherent conflict of interest (counsel compromised in defense
by contingency agreement to represent defendant in civil suit
against police).
HELD: No abuse of discretion in denying MNT because:
(1) no showing of actual conflict because no showing that counsel (who explained strategy at MNT hearing), represented one
defendant to the detriment of the other; defendants had common defense of illegal arrest. and neither defendant testified
for tactical reasons: (2) no showing of inherent conflict because defendant failed to show that counsel's representation
in pending civil suit affected his representation in criminal case.
Additional claims: trial court didn't er r in failing to sua
sponte hold hea ring on conflict of interest absent objection by
defense regarding joint representation; court didn't deny motion to suppress evidence because no evidence was obtained
from defendant's arrest, and evidence was legally sufficient to
show defendant evaded legal detention for purposes of officer's
investigation.

CHRISTOPHER PINA V. STATE, _

SUGGESTIVE PHOTO LINEUP: DELBERT LEE BURKETT
V. STATE,_ S.W.3d _ (Tex.App.- Houston [ l st Dist.]. No. 0102-0 11 33-CR I 0/2/03 ).
Defen dant convicted of Indecent Exposure. Defendant
claimed on appeal that photo-lineup procedures were unduly
suggestive because other individuals in lineup looked different, officer advised witness that suspect was in lineup, and officer advised witness that she had a "good memory" after she
selected Appellant's photo. Held: content of photo array was
not suggestive because all the photos fit a "rough" description
of suspect; advising witness that suspect was in display and that
she had "good memory" after selecting Appellant did not render procedures "impermissibly suggestive." Court of Appeals
further held after applying 5 factor test in Neil v. Biggers, 409
U.S. 188, that officer's confirmatory comment did not influ ence witness' in-court identification: witness had a good opportunity to view defendant's face for adequate time period,
she provided good description of defendant, she had high degree of certainty, and she positively identified defendant in court
after six months.
VOIR DIRE- OUT OF STATE PROBATION - EXCLUSION
OF COMPLAINANT'S PROMISCUITY: MELVIN MAX RAY,
SR. \~STATE,_ S.W.3d _
(Tex.App. - Fort Worth, No.202-3 12-CR 10/2/03) (I judge concurring, 1 concurring in judgment).
Defendant pled guilty to three counts of Agg. Sex Asslt. Defendant raised following challenges: (I) trial court erred in overruling challenge for cause to juror who didn't approve of probation in sexual assault case. Held: Defendant not entitled to
challenge for cause because juror stated that in the absence of
any specific evidenced, she could "consider" probntion; (2)
improper adm ission of evidence showing successful and dismissed probation fo r Missouri bad check case. Held: out-ofstnte probation, which was similar to Texas deferred adjudication, was properly admissible under Art. 37.07, §3(a)( l) and
Art. 42. 12, §5 (c)( I); (3) improper admission of!etters to dnughter which were mailed in envelope addressed to attorney. Held:
letters to daughter were not in furthera nce of nttorney-client
privilege (note: defendant did not complain about the openi ng
of the envelope addressed to attorney); (4) exclusions under
Tex.R.Evid 412 of complainant's promiscuity; Held: court didn't
abuse its discretion because it found prejudice from promiscuity ou tweighed probative value; (5) sentence violated 8th
Amendment because it was dispropor tionate in light of lnck of
prior sex crimes, defendant's intoxication/drug addiction, rem orse and nttempts at rehabilitation, and only four instnnces
of sexual act ivity.
HELD: Despite wniver issue. court addressed issue in interest of justice a nd determined that under facts. sentence was
neither cruel and unusual or excessive and disproportionate
under court of appeal's decision in Moore, 54 S.W.3d 529.
FALSESTATEMENTSBYVICl'IM-EXCLUSIONOF EVIDENCE - ADMISSION OF HEARSAY ERROR, BUT HARMLESS:]EFFREY LEE WEST V. STATE, _ . S.W.3d_ (Tex.App.
_ Port Worth, _No. ?-02-303-CR I 0/2/03) .

Defendant convicted of fo ur counts Agg Sex Asslt against
stepdaughter. Defendan t contended: (I) trial court precluded
cross-examination of complainant regarding diary entries admitting false statements; HELD: court didn't abuse discretion
by denying cross-examination about diary entries because evidence didn't relate to the specific sexual assault, therefore irrelevant except to show general untruthful character and specific instances of misconduct; (2) trial court refused to permit
cross-examination about diary entries of complainant's sexual
conduct with another male; HELD: no abuse of discretion by
excluding this evidence as irrelevant; (3) tr inl court precluded
cross-examination of complaina nt on absence of diary entry
about sexual assault; HELD: no abuse of discretion by excluding testimony about omission on basis of relevancy because
complainant not obligated to relate events truthfully within
diary; (4) trial court violated rule of optional completeness by
precluding defendant from quest ioni ng complainant about dia ry entries: HELD: State did not"open door" to permit rule of
optional completeness; {5) trial court erroneously permitted
complaina nt's mothe r to testify as "outcry witness" after designating complainant's father as "outcry witness"; HELD: court
erred in admitting mother's testimony. but harmless in light
of other testimony; ( 6) court admitted hea rsay by complainant's
mother testifying social worker advised her to question complainant about sexual assnult; HELD: testimony not hearsay
because admitted only to show circumsta nces of investigation;
(7) Stnte attempted to elicit victim impact evidence; HELD: no
error because State didn't intend to elicit victim impact evidence. and testimony curtailed by defendant's objection; (8)
court denied motion for mistrial due to improper question;
HELD: no error beca use court issued limiting instruction; (9)
court erred in issuing Allen charge; HELD: under circumstances, Allen charge not improper and was not coercive; ( 10)
court erred by including partial definition of reasonable doubt;
HELD: no violation of Paulson v. Stnte because charge did not
purport to define reasonable doubt, (I I) various challenges to
fac tual and legal sufficiency; HELD: evidence was factually and
legally sufficient; and, ( 12) denial of due process by court refusing to permit defenda nt to testify about untrue statements
he found in complainant's diary; HELD: issue not preserved
for review because defendant did not object during trial.
MOTION TO QUASH - TIME-BARRED INDICTMENT
TERRY DON MCALLISTER V. STATE, ___ S.W.3d ___
(Tex.App. - Fort Worth, No. 2-03-028-CR, 10/2/03).
Defendant convic ted of misd. asslt. after state dism issed and
re-filed information three times. Defendant contended on appeal that court erred in failing to qunsh final information because it was time-barred. HELD: Filing of original information tolled statute oflimitations. Defendant also contended information related to different offenses and therefore, tolling d id
not apply. H ELD: Information, which alleged sa me complainant and same date, alleged same offense. and so original information sufficient to toll limitations.
EVIDENCE.THAT DEFENDANT FLIPPED OFF SHERIFF
HELD LEGALLY INSUFFICIENT ROBERT LEE COGGIN V.
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STATE OF TEXAS, _ S.\·V.3d _(Tex.App.- Austin, No. 0302-00690-CR 10/9/03) (I judge issued dissenting opinion).
Defendant was convicted for Disorderly Conduct by gesture after flipping the bird to a motorist (who happened to be a
county sheriff's deputy) injuring his tender sensibilities. Defendant contended: (1) statute was facially unconstitutional,
unconstitutional as a pplied, and vague/overbroad: HELD: statute not unconstitutional beca use "fighting words"/gestures not
constitutionally protected, and disorderly conduct elements
not vague/overbroad because statute narrowly drawn to permit understanding of prohibited conduct and to guide law enforcement; (2) evidence legally insufficient: HELD: evidence
was insufficient because under the facts of this case, no proof
the offensive gesture would have incited an immediate breach
of peace.

IMPORTANT CASE - COUNSEL HELD INEFFECTIVE
BASED ON RECORD DUE TO HIS COMPLETE FAILURE
TO QUESTION VENIRE; HARM RESULTS FROM LACK OF
CONFIDENCE IN FAIRNESS OF PROCEEDINGS: MELVIN
GOODSPEED V. STATE,_ S.W.3d _ (Tex.App.-Texarkana,
No. 06-01-00227-CR, 10/2/03).
Defendant was convicted of Agg Sex Asslt. Trial counsel did
not ask any questions during voir dire/solicited no information fro m jurors. Defendant contended on appeal that counsel
was ineffective for failing to conduct mean ingful voir dire;
HELD: Counsel was ineffective because there was no reasonable trial strategy for failing to question jury, especially regarding probation-eligibility in this type of case. Court determined
harm based upon court's lack of confidence in the fairness in
the proceedings in the complete absence of counsel's questioning of jury. (***Editor's Note: Look for a State's PDR o n this
one. Court specified it was not basing prejudice holding upon
defendant's sentence, but upon the apparent breakdown of the
adversarial process. This appears to be a Chronic 1'. U.S. standard under the guise of Stricklnnd.]
IMPORTANT CASE - APPELLATE COURT EM POWERED
TO REVIEW ACCURACY OF CERTIFICATION OF RIGHT
TO APPEAL: DONNIEBRAMBRIDGESTOH'E V. STATE,_
S.W.3d _ (Tex.App. - El Paso, No. 08-03-00282-CR, 10/2/03).
Defendant appenled from revocation of deferred adjudication, contending he was entitled to appeal despite coui·t's certification that he had no rightto appeal, and that he was entitled
to reporter's record: HELD: defendant maintained right to appeal sentencing errors following adjudication, for this reason,
certification of no right to appeal was inaccurate and trial court
ordered to file amended certificate reflecting limited right to
appeal. Given his right to appeal the sentencing errors, defendant was entitled to (entire) appellate record.
SUFFICIENCY OF EVIDENCE UPHELD EQUAL PROTECTION CLAIM REJECTED: DEVINRAYINGRAM V. STATE, _
S.W.3d _ (Tex.App. - Eastland, No. 11-02-00168, 10/2/03).
Defendant was convicted of POCS w/ Intent to Deliver and
POCS. Defendant contended on appeal: ( I) evidence \vas legally and factually insufficient to prove intent to deliver; HELD:
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evidence of amount of drugs. fact they were discovered in mobile home used to manufacture drugs, and evidence within
mobile homes demonstrating manufacturing was sufficient to
prove intent to deliver; (2) trial court erred in permitting chemist to testify based on hearsay work product of another chemist; HELD: chemist could give expert opinion based on documents prepared by another; (3) HSC 48 1.002(5) violates Equal
Protection Clause; HELD: under"rational-basis" test. State had
legitimate interest in protecting public safety thru HSC
481.002(5) and so statute valid. nor was Defendant treated different from similarly situated defendants with similar amounts
of drugs.
ILLEGAL SENTENCE- NEW PUNISHMENT TRIAL:
TOMMIE ]NUIOUS \~STATE,_ S.W.3d _
(Tex.App. Hous. [14th Dist), No. 14-99-10247-CR, 10/7/03).
Case considered on remand from CCA on guilt y plea for
Agg. Assault with a Deadly Weapon. Following illegal sentence
after revocation, trial coqrt gra nted motion for new trial on
punishment and re-assessed sentence within legal range. Defendant contended on appeal that court erred by not granting
full new trial; HELD: Despite void MNT grant on punishment
(trial court may not grant MNT on punishment only). no error because trial court was authorized to amend its sentence
and re-sentencing fell within legal range.
NO ERROR WHEN NO RECORD WAS PROVIDED: PABLO
ANTONIO PORTILLO V. STATE,_ S.\V.3d _ (Tex.App. Hous. [14th Dist.] , Nos. 14-02 - 01054,01056,0 I057, I 0/2/03).
Defendant convicted of POCS a nd DOCS. Defendant challenged denial of motion to disclose confidential informant's
identity. HELD: no error. because in absence of reporter's
record (defendant failed to provide for reporter's record), appellate comt could not review evidence to determine whether
trial court abused discretion in denying request for disclosme
ofCI's identity. Court could not co nsider matters within clerk's
record because these were not entered into evidence.
VOIR DIRE ERROR WAIVED: MARIO HERRERA PONCE
V. STATE OF TEXAS, _ S.W.3d _ ,No. 01-02-00864-CR
(Tex.App. - Hous. [I st Dist.] I0/9/03 ).
Defendant was convicted of aggravated assimlt with a deadly
weapon. On appeal, defendant contended: ( 1) factually insufficient evidence to prove intent to shoot complainant; HELD:
evidence factually sufficient because intent could be inferred
from Defendant's pointing weapon at complainant. shooting
two times. and driving over complainant's head during escape;
(2) evidence showed self-defense; HELD: under factual sufficiency review, proof of Defendant's guilt was not so weak, or
greatly outweighed by defendant's contrary evidence of self
defense to produce manifest injustice from verdict because jury
was entitled to disbelieve Defendant's evidence; (3) trial court
erred in preventing Defendant from voir diring venire on probation eligibility based on court's initial mistaken belief about
probation eligibility from jury; HELD: Defendant waived errol' by not requesting mistrial upon learning mid-trial that
court recognized itaerroneous interpretat ion on probation eli-

gibility and would include probation instruction in jury charge.
ERROR REGARDING EXTRANEOUS OFFENSES WAIVED:
TACUMA SHAIWEF V. STATE OF TEXAS, _ S.W.3d _ ,
No. 01-02-00751 (Tex.App.- Hous. [ 1st Dist.)l0/9/03).
Defendant was convicted of aggravated robbery. Defendant
contended on appeal: (1) trial court violated 5th and 14th
Amendments by permitting jury to hear testimony of ext raneous robberies at punishment regarding Defendant's identification by witnesses who ID'd Defendant in lineup while he was
wearing handcuffs; HELD: Error waived because Defendant
did not object to lineup procedure or in-co urt ID; (2) IAC by
trial counsel for failing to object to identification testimony by
witnesses to extraneous offenses; HELD: Trial counsel did not
err by failing to object to testimony because witnesses te-stified that the handcuffs had not influenced their identification
and that their in-court identification was based on their
memory of the Defendant at the time of the robbery, therefore, the witness testimony was admissible.
FAILURE TO RECORD VOIR DIRE WAS NOT ERROR:
GAYNETTEMARIEWASHINGTON\~STATEOFTEXAS, _

S.W.3d _ ,No. 01 -02-00927-CR (Tex.App. - Hous. [1 st Dist)
10/9/03).
Defendant appealed her conviction for false report to a police officer, con tendi ng: (1) court reporter's failure to record
voir dire was reversible er ror; HELD: No error because Govt.
Code §52.046(a) trumps TRAP 13.1. and requires defendant
to specifically request record of proceedings be prepared; in
the instant case because voir dire not required to be automatically reported, Defendant did not specifically request that voir
dire be recorded, and defendant didn't object when he learned
that voir dire wasn't recorded; (2) improper argument by prosecutor; HELD: objection not preserved because, while trial
court admonished prosecutor in response to objection, said
admonishment was not an "adverse ruling" on the objection;
(3) legal sufficiency; HELD: evidence legally sufficient; (4) factual sufficienC)' to prove statements were material, and made
with intent to deceive; HELD: evidence factually sufficient to
prove her statements were material, and that she intended to
deceive police officer.
DEFENDANT HAD NO RIGHT TO APPEAL: BRYAN DOUGLAS THREADGILL V. STATE OF TEXAS, _ S.V"-3d _ ,
No. 01-03-00288-CR (Tex.App. - Hous. [1st Dist)10/9/03).
Defendant pled guilty to aggravated sexual assault on "cap
deal" of20 years and was assessed a IS-year sentence. Certification of right to appeal recited Defendant had no right to appeal because he pled guilty pursuant to a plea bargain. Defendant nevertheless attempted to appeal; HELD: Appeal dismissed
for lack of jurisdiction because no permission to appeal under
trial court's certification. Although record contained recitals
that the plea was without recommendation, the court's comments, plea papers and judgment nevertheless made clear that
it was a cap deal. Plea under"cap deal" is a plea bargained case
under TRAP 25.2(a)(2) and court did not give its permission
in this case to appeal.

STATE'S APPEAL DISMISSED FOR LACK OF JURISDICTION: STATE OF TEXAS \~ ROBERT BLANKENSHIP, _
S.\'\'.3d _ , Nos. 03-03 -00287-CR, 00288-CR, 00289-CR,
00290-CR, 00291-CR, 00292-CR, 00293-CR, ... 00294-CR
(Tex.App.- Austin 10/26/03).
State appealed county court at law's reversal of Defendant's
municipal court convictions. Alas! State filed a notice of appeal
which did not comply with Tex. Code Crim.Pro. Art. 44.0 I (a)(2),
(d)(I) because it was signed by assistant city attorney, not the
"prosecuting attorney." Defendant filed motion to dismiss State's
appeaL HELD: State's appeal was dismissed for lack of jurisdiction. Art. 44.01 (a)(2) does not allow assistant prosecutor
to sign notice of appeal and State may not file an amended
notice of appeal outside 15 day time limit. [***Editor's Note to
appellate attorneys - appellate court refused to consider affidavits and letters filed by County Attorney and City Attorney
in State's brief attempting to explain circumsta nces and remedy defective notice because affidavits/evidence attached to
briefs and pleadings are not considered on appellate review.]
COMPLAINANT'S PRIOR CONVICTIONS NOT ERRONEOUSLY EXCLUDED: TONY AIWOYO V. STATE OF TEXAS,
_ S.W.3d _ , No. 04-98-00920-CR (Tex.App. - San Antonio 10/15/03).
Appeal on remand from CCA to determine whether trial
court's exclusion of judgments of complainant's prior convictions were supported by any applicable theory. HELD: all judgments were properly excluded under following bases (not articulated at trial): ( I) capias pro fine for deferred adjudication
for impersonating LVN inadmissible because extraneous offenses
inadmissible underTex.R.Evid 609,no proofof adjudication, and
over 10 years had elapsed between complainant's probation in
Aug 1988 and trial in Oct 1998; (2) documents showi ng welfare
fraud conviction inadmissible because Defendant did not parse
out inadmissible documents which revealed details of offense/
basis for probation revocation; (3) misd. theft judgment from
1998 could have been excluded under Tex.R.Evid 403 and Defendant didn't satisfy burden of proving probative value not substantially outweighed by prejudice (*particularly disingenuous
reasoning considering State didn't raise Rule 403 objection, thus
Defendant never had the opportunity to meet this burden). Court
of Appeals further held that exclusion of impeachment evidence
would not have affected Defendant's substantial rights given the
strength of the evidence showing Defendant's guilt apart from
complainant's credibility.
RECKLESS INJURY TO CHILD: LISA PRESCOTT V. STATE
OF TEXAS, _ S. W.3d _ ,No. 04-02-00527 -CR (Tex.App.San Antonio, I 0/15/03).
Conviction for recklessly causi ng injury to child by omission (failure to supervise children, resulting in child drowning
in apt complex hot tub. Defendant contended: (I) legal insufficiency to show requisite mental state; HELD: Testimony about
prior incidents of children wandering around comp lex sufficient to show Defendant's conscious disregard of risk of child's
potential injury; (2) failure to give jury instruction on con scious objective/desire to cause injury; HELD: Defendant not
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entitled to "conscious objective" language because Defendant
charged on theory of reckless injury, not on theory of intentional injury; (3) legal insufficiency to prove Defendant had
legal duty of care for child; HELD: evidence sufficient to show
that Defendant was child's parent, and therefore had legal duty
of care over child pursuant to Fam.Code 151.00l(a); (4) jury
charge error regarding Defendant's duty of care; HELD: Instructions on duty of care were appropriate under Fam.Code
15l.OOl{a}(2) because of evidence that Defendant was
complainant's parent; (5) trial court erred by denying motion
to quash indictment for failure to allege manner and means;
HELD: Indictment adequately alleged Defendant's legal duty
to the complainant, and the ways in which Defendant's failure
to act resulted in complainant's death; (6) trial court erred by
adm itting extraneous misconduct of prior incidents in which
Defendant did not supervise her children; HELD: Prior incidents were admissible to show Defendant's state of mind - that
Defendant was aware that children could get out of their apartment and roam dangerous apt. complex; additionally, strong
probative value not outweighed by prejudice under Tex.R.Evid
403; (7) trial court erred in failing to give limiting instruction
on extraneous following witness testimony and in jury charge;
HELD: No error because requests for limiting instructions
made at completion of each witness' testimony, and in jury
charge, was untimely- should have been made at time witness 1·elated extraneous offense; (8) denial of right to speedy
trial; HELD: No error because delay in trial caused in part by
Defendant's attorney's requests for continuances, announcement "not ready" and failure to appear at a hearing; and (9)
State commented during argument on Defendant's decision not
to testify; HELD: No error because prosecutor's comment related to failure of a defense witness to testify in accordance
with promises during opening statement, not on Defendant's
own decision not to testify.
MANDAMUS FOR JUDGE'S FAILURE TO APPOINT
COUNSEL ABATED: IN ROBERT WHITFIELD, __ _ S.W.3d
_ ,No. 10-03-284-CR (Tex.App. - Waco, 10/1 5/03).
Petitioner mandamused trial judge to provide appointed
counsel, but during interim, a different judge was elected to
bench. HELD: Court will not grant mandamus against successor judge without first requiring petitioner to request the new
judge grant the previously denied relief. Mandamus petition
abated to permit Petitioner to seek relief from new judge.
CASE REVERSED DUE TO BATSON ERROR: GIBSON V.
STATE OF TEXAS, ___ S.W.3d ___, No. 13-02 -250-CR
(Tex.App.- Corpus Christi l0/6/03)(substituted opi nion for
opinion issued on 8/5/03).
Defendant was convicted of POCS and appealed inter alia
tha t prosecutor struck venire member based solely upon race.
HELD: conviction reversed because record demonstrated State
used peremptory against juror based on race- no harm anal)'sis employed for Batson violations. Review of voir dire record
demonstrated disparate treatment of jurors on basis of raceState exercised peremptory against black juror while white juror situated ea rlier in panel and giving similar responses not
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struck. [**~Editor's Note: COA sets out detailed discussion of
Baton anal)•sis].
VICTIM IMPACT EVIDENCE WAS ERROR, AND HARMFUL: PEDRO SALAZAR V. STATE OF TEXAS,_ S.W.3d _ ,
No. 13-00-164-CR (Tex.App.- Corpus Christi, I 0/9/03 ).
Defendant was convicted of murder, conviction was affirmed, but case was remanded to COA by CCA for harm analysis resulting from improper admission of video tape montage
of decedent's life, set to music, which was admitted as victim
impact evidence. HELD: Error from admission of video tape
was harmful under TRAP 44.2{b) and required new punishment hearing. Court explained that under 44.2(b) harm analysis, court looks to everything in record, including, but not limited to: testimony/physical evidence, prosecution and defense
theories, jury argument, and whether error emphasized by State.
Court held the error likely had effect on verdict based on fol lowing: ( 1) evidence relating to both defendant and decedent
showed good and bad traits; (2) video tape mentioned by both
sides at argument; (3) although evidence was sufficient to support guilty verdict, that did not "necessarily imply that the nature of the evidence necessarily merited a lengthy prison sentence"; (4) CCA itself recognized that the video tape was highly
prejudicial and the musical background was not relevant; and
(5) fact that trial court didn't believe evidence was harmful was
not determinative on whether there was harm because harm is
strictly a matter for appellate court determination.
EVIDENCE FACTUALLY AND LEGALLY SUFFICIENT;
LESSER-INCLUDED PROPERLY SUBMITTED: RICHARD
START V. STATE OF TEXAS,_ S. W.3d _,No. 14-0 I -01272CR (Tex.App.- Hous. [14th Dist] 10/9/03) (Substituted opinion for opinion issued on 6/19/03 ).
Defendant charged with manslaughter but convicted of
cri minally negligent homicide resulting from traffic deaths
caused by reckless driving. On appeal Defendant contended:
(I) legal insufficiency to prove Defendant should have been
aware of risk and failed to perceive risk of death; HELD: Road
conditions and Defendant's knowledge of area sufficient to
show his awareness of risk, Defendant's exceeding speed limit,
changing lanes. taking eyes off road sufficient to prove failure
to appreciate risk from conduct and gross deviation from ordinary standard of care; (2) factual insufficiency to show negligence; HELD: Evidence factually sufficient to prove negligence
because jurv was entitled to credit evidence which rebutted
Defendant's evidence of his safe driving/safe road conditions;
(3) trial court erred in submitting lesser-included offense instruction on criminally negligent homicide: HELD: submission
of lesser-included instruction was proper because there was
more than a scintilla of evidence, albeit circumstantial, that
Defendant was unaware of risk of death resulting from his drivi.!.!g; (4) trial court erred by not quashing indictment for failure
to allege acts/circumstances demonstrating reckless conduct;
HELD: Indictment properly alleged acts con stituting recklessness. giving Defendant adequate notice of charge. li.lli
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SuPER LAWYERS
Texas Mont lily recently published their Texas Super Lnqers 2003 issue. It's billed as their "ult imate guide to the top lawyers in Texas," and many
TCDLA members were listed. Congratulations to the following:
Criminal Defense: General (Central & West Texas Regions)
joseph Abraham, jr., El Paso
William P. Allison, Austin
RO)' Bar rem, Sr., San Antonio
Jeff Blackburn, Amarillo
Bettr Blackwell, Austin
David Botsford, Austin
john Carroll, San Antonio
John A. Convcq•, Hasdorff & Converr. San Antonio
Jim Darnell, El Paso
William Vance Dunnam, Jr., Dunnam & Dunnam, Waco
Andrew Forsrthe, Williams & Fors)•thc, Austin
Christopher M. Gunter, Austin
Keith Hampton, Austin
Van Galen Hille)'• Goldstein Goldstein & Hilley, San Antonio
Kenneth E. Houp, Jr., Austin
Daniel W. Hurley, Hurley Reyes & Guinn, Lubbock
Linda lcenhauer-Ramirez, Austin
Stuart Kinard, Austin
Charles W. L:mchart, Chappell Lanehart & Wheeler, Lubbock
Randy Leavitt, Austin
E.G. (Gerry) Morris, Austin
Anthon)' Nicholas, Nicholas & Barrera, San Antonio
Bennie Elliot Ray, Austin
l.arq• Sauer, Austin
George Scharmen, San Antonio
David Sheppard, Austin
Mark Stevens, San Antonio
David Wahlberg, Austin
Dain Whitworth, Austin
Bill Wischkaemper, Lubbock
General (Dallas/Fort Worth Region)
Jim Burnham, Dallas
Mark Daniel, Evans, Gandy Daniel & Moore, Fort Worth
Mark Elliston, Elliston & Associates, Dallas
Lance Tarlor Evans, Evans, Gand)' Daniel & Moore, Fort Worth
Abe Factor, Factor Campbell & Shepherd, Fort 1..Vorth
F.R. (Buck) Files, Bain f iles Jarrett & Bain, T)'ler
Ronald Goranson, Dallas
II. F. (Rick) Hagen, Jackson & Hagen, Denton
Robert C. Hinton, Jr., Robert Hinton & Associates, Dallas
Clifton L. ("Scrapp)'") Holmes, Holmes Law Ofl1ce, Longview
Craig lett, Dallas
Carl Henrr judin, Ill, Prospere & Russell, Dallas
Martin LeNoir, Dallas
Peter Alan Lesser, Dallas
Edgar Ad;uns 1\•lason, Dallas
Mike McCollum, Dallas
Douglas Mulder, Dallas
Thomas Pappas, Burleson Pate & Gibson
Douglas H. Parks, Dallas
Vincent W. Perini, Dallas
Ron Poole, Wichita Falls
Reed Walser Prospere. Prospere & Russell, Dallas
Frederick M. Russell, Prospere & Russell, Dallas
Donald R. Scoggins, Dallas
Howard Shapiro, The Shapiro Law Firm, Plano
jack Vernon Strickland, jr., Fort Worth
Fred Tinsley, Jr., Dallas
Michael Logan Ware, Fort Wort h
Greg Westfall, Westfall Platt & Curter, Fort \Vorth
Christie Noelle Williams, Mills & Williams, Dallas
\Vm. Reagan Wrnn, The Kearner Law Firm, Fort Worth
'1o m Lowrr Zachrr, Fort Worth
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General (Houston Region)
Todd R. Iknnett, Houston
David Richard Bires, llouston
Michael n. Charlton, Houston
Dan Lamar Cogdell, Cogdell & Goodling, llouston
Dick DeGuerin, DeGuerin Dickson & HenneSS)'• Houston
Mike DcGuerin, Foreman DeGuerin Nugent & Gerger, Houston
Danny Easterling, Houston
David Gerger, Foreman DeGuerin Nugent & Gerger, Houston
Joseph C. (l.um) Hawthorn, Beaumont
Richard Harnes, Richard Haynes & Associates. Houston
John Richard Heath, Nacogdoches
Warne T. Hill, Houston
Jim W. James, III, Bryan
Jim E. Lavine, Zimmermann & Lavine, Houston
Edward A. ~·l<~llett, Mandell & Wright, Houston
Tror McKinney, Schneider & McKinney, Houston
Marjorie Meyers, Federal Public Defender, l louston
David Mitcham, Patchen & Mitcham, Houston
Paul C. Nugent, Foreman DeGueri n Nugent & Gerger, Houston
George J. Parnham, Houston
Randy Schaffer, The Schaffer Firm, Houston
Stanley G. Schneider, Schneider & McKinney, Houston
George McCall Secrest, Bennett & Secrest, Houston
J. Garr Trichter, Gary Trichter & Associates, Houston
Christopher Tritico, Essmyer & Tritico, Houston
George Hart Tyson, Jr., Houston
Jack Zimmermann, Zimmermann & Lavine, Houston
Criminal Defense: White Collar
Richard Alan Anderson, Burleson Pate & Gibson, Dallas
Bruce Edward Anton, Sorrels & Udashen, Dallas
Charles W. Blau, Meadows Owens Collier Reed Cousins & Bhw, Dallas
Charles It Burton, Minton Burton Foster & Collins, Austin
Charles D. Butts, San Antonio
Tim Evans, Evans, Gand)• Daniel & Moore, Port Worth
David Michael Finn, Milner & Finn, Dallas
Knox Fitzpatrick, Fitzpatrick & Hagood, Dallas
Michael Paul Gibson, Burleson Pate & Gibson, Dali;1S
Gerald Harris Goldstein, Goldstein, Goldstein & !Iilley, San Antonio
Michael P. Heiskell, Johnson Vaughn & Heiskell, Fort Worth
Jeffrey A. Kearne)•, The Kearney Law Firm, Fort Worth
Weston Clark l.oegering, Hughes & Luce, Dallas
Charles lvl. Meadows, Jr., Owens Collier Reed Cousins & fllau, Dallas
Thomas\'.'. Mills, Jr., Mills & Williams, Dallas
George R. Mil ner, lvlilner & Finn, Dallas
George Rankin Milner, IIJ, Milner & Finn, Dallas
Crnthia E\•a l-lujar Orr, Goldstein, Goldstein & Hille)', San Antonio
Michael W. Ramsey, Houston
Thomas P. Roebuck, Jr., Bush l.ewis Roebuck, Be;1umont
Robert R. Smith, jr., Dallas
Barrr Sorrels, Sorrels & Udashen, Dallas
M<1r}' Stillinger, El l'aso
Robert J. Sussman, Hinton Sussman Bailer & Davidson, llouston
joseph A. Turner, Austin
Gary Alan Udashen, Sorrels & Udashen, Dallas
Robert N. Udashen, Sorrels & Udashen, Dallas
Appellate
Terrence Kirk, Austin
Business Litigat ion
John Pinckney, Strasburger & Price, San Antonio
Damon Young, Young Pickett & Lee, Texarkana
Civil Litigation Defense
Roy Minton, Minton Burton Foster & Collins, Austin

DNA

UNRAVELING THE THREAD - HousToN, TX
January 16, 2004 * * * 8 CLE Hours
Course Directors
DNA: Unraveling the Thread * January 16, 2004/8 CLE hours
Location : Renaissance Houston Hotel, located at 6 Greenway Plaza E., Houston, 76046.
Mail registration to: 1707 Nueces St., Austin, TX 78701, or by fax to: (512) 469-0512
Questions? Call (512) 478-2514 or visit www.tcdla. com

Grant Scheiner, Houston
Yolanda Coroy, Houston

Registration begins at 8:00 a.m.
NOTE: Seminar Materials are being offered on CD or Bool<.

Agenda and Speakers

Discounted registration fee for those who choose
to get materials on CD.

8:45-9:30 am
Discovery & Discovery Abuse,
Matt Hennessy, DeGuerin, Dickson
and Hennessy

Attendee Name:
9:30-10:15 am
Voir Dire and the Problem of Experts
Robert Hirschhorn, Cathy E. Bennett &
Assoc., Inc.

Bar Number:

St reet Address:
State :

City:
Zip:

Phone:
10:15-10:30 am
Break
10:30-12:00 pm
DNA for Lawyers - Part 1,
Professor Bill Thompson, University of CA
at Irvine
12:00-1:00 pm
Lunch

E-mail :
Fax :

Current/New Member Registration Fees
0 with printed book
0 with just electronic materials (CD)

By Jan 9

After Jan 9

$175
$150

$225
$200

Non-Member Registration Fees
0 with printed book
0 with just electronic materials (CD)

By Jan 9

After Jan 9

$250
$225

$300
$275

Can't attend? Buy the materials (shipping and sales tax included in total)

1:30-2:30 pm
DNA for Lawyers - Part II

Printed Book/member..... .... ..... .. ........ $82 Materials on CD/member........ .... ........ $42
Printed Book/ non-member..................$132 Materials on CO/ non-member.............$62

2:30-2 :45 pm
Break

TCDLA Membership Fees (renew your membership or join as a new member)
0 New Member (*see below) .............. $75
~ Renew Membership .............. $150

2:45-3:30 pm
Direct of Experts
David Botsford, law Office of David
Botsford

Payment Options
0 Check enclosed (payable to TCDLA)
0 Visa o Mastercard IJ American Express
Name on Card

3:30-4:15 pm
Cross of Experts
Dick DeGuerin, DeGuerin, Dickson
and Hennessy
4:15-5:00 pm
Post Conviction Issues Relating
to DNA & Experts
Professor David Dow, University of
Houston Law Center
Destination Information
The seminar is being held at the Renaissance
Houston Hotel, located at 6 Greenway Plaza
E. , Ho uston, 77046. Rooms are blocked at a
rate of $109 a night until December 22. Call
the Renaissance at 713/629-1200 and be sure
to mention the Texas Criminal Defense Lawyers Association to receive our group rate.

CLE information: This program is
expected to be accredited for 8
CLE ho urs.

Billing Zip

Credit Card Number
Expiration Date
I am applying for a scholarship by January 9th. To apply, send a letter indicating: your need,
whether you have received a scholarship before, and when. Include two letters of recommendation,
one from a member of TCDlA, and one from a judge.
0 Please check here if you have special needs (dietary, mobility etc.) and we will contact you.

0

*

TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement
from a current TCDLA member.
"As a current member of TCDLA, I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged
in the defense of criminal cases, unless a student or affiliate applicant."

TCDLA Member's Name (Please Print):
TCDLA Member's Signature:
Tax Notice: $36 of your annual dues ($ 19 if a Student Member) Is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and Initial membership dues is $39 in accordance with IRC
sec. 6033.
CANCELLATIONS

To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund
requests that are received after that time will be assessed a $50 cancellation fee. No refunds will be given on or
after January 16, 2004, however you will receive the course materials.

0 New Member Application 0 Renewal
0 Are you a member of the NACDL? 0 Yes 0 No
0 State whether a membership certificate is desired 0 Yes

0 Mr.

0 No

0 Ms.

Name: ________________________________________
Law Firm: --------------------------------------Mailing Address: _ __ _ _ _ _ _ _ _ __ _ __
City, State, Zip: ____________________________
Phone: _ __ _________ FAX: ___________
E-mail: ________ County: ________
Bar Card#: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Bar Card Date : _____ Month _____ Year______
Date of birth: _____ _ _ _ _ _ _ _ __ _ __
Please check correct category
0
0
0
0
0
0

First Time Member
Renewing Membership
Voluntary Sustaining
Sustaining
Public Defender
Affiliate
(Investigator or legal assistant)
0 Law Student
0 Associate Member (in the firm
of a sustaining or
charter member)

$75
$150
$300
$200
$50
$50
$20

$50

Certified Criminal Law Specialist? 0 Yes 0 No
Signature:
Date ________
Amount Enclosed $ _ _______
g Check enclosed
(payable to TCDLA)

0 Visa 0 MasterCard 0 American Express

0 Discover

Expiration Date _ _ _ _ ___
Name on Card _ __ _ _ _ _ _ _ _ __ _ _ ___
Card Number _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Authorized Signature _ _ _ _ _ _ _ _ _ _ _ _ __
I hereby apply fo r membershi p in the Texas Criminal Defense Lawyers
Associat ion and enclose $ _ _ as my annual dues for the year _ __ .
$36 of your annual dues ($19 if a Student t·lember) is for a one year subscription to the Voice for the
Defense. Dues to TCDLA am not deductible as a charitable contribution but may be deducted as an
ordinary business expen>e. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe t his applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an affiliate applicant.
Signature of Member _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Member's Name _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

