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Topics To Be Covered
Articles I and II, Tex.R.Ev.

Note: Seminar materials/papers
provided on CD. Book available
at extra charge.

Relevancy and its Limits
Character Evidence
(Rules 404(a), 405, 608)
Privileges (Article V, Tex.R.Ev.)

Name: ____________________________________________________
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Phone: _ _ __ _ _ _ _ _ __

Exculpatory Evidence
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612, 613, 615, Tex. R. Ev.)
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Destination Information
The seminar is being held at the Radisson Resort
South Padre Island, located at 500 Padre Blvd.,
South Padre Island, TX 78597. W e have rooms
blocked at a rate of $159 a night. You will need
t o make a reservation by June 13th, in order to
guarantee t his room rate and availability. Call
the Radisson at 956/761 -651 1 and be sure to
mention the Criminal Defense Lawyers Project
when making your room reservation to receive
our group rate.

CLE Information
This program is accredited for 13.25 CLE hours
with 1 ethics hour included. Credit for attenda nce may be utilized toward the CLE requirem ents for the certification and recertification of
attorneys in criminal law by the Texas Board of
Legal Specialization and towards the total CLE
requirements of the State Bar of Texas.

State _ __ Zip _ _ _ _ __

Fax: _________

Registration Fees, plus seminar CD
0 Current/new member
0 Non-member
0 Early registration ends July 1,
after that date add to total

$75
$150
$25

Seminar Book (for those who want to buy a seminar
book to have at the seminar; sales tax included)
0 Printed Book/member price
$25
0 Printed Book/non-member price
$50

Evidentiary Issues in Child Abuse
Cases

Authentication and Contents of
Writings (Article IX and X, Tex.R.Ev.)

E-mail

0 Check enclosed
(payable to CDLP)

0 Visa 0 MasterCard
0 American Express
0 Visa

Can't attend? Buy the materials
(shipping and sales tax included in total)
0 Printed Book/member price
0 Printed Book/non-member price
0 Materials on CD Rom/member price
0 Materials on CD Rom/non-member

$32
$57
$1 7
$32

Your Total:
Name on card: _______________________________________
Card Number: ------------------------------------Expiration Date:
Zip Code: _______________
Scholarships
0 I am applying for a scholarship by July 1st. To apply, send a letter indicating: your need, whether
you have received a scholarship before, and when. Include two letters of recommendation, one from
a member of TCDLA, and one from a judge.
TO SIGN UP FOR TCDLA MEMBERSHIP:
Nominating Endorsement from current TCDLA member
A s a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity,
and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of
criminal cases, unless a student or affiliat e applicant.
TCDLA Current Member's Printed Name:

M ember's Signature: - ----- -- - - -- - - - - - - - - - - - - - - - - - - - - - - - Tax Notice: S36 of your annual dues (S19 if a Student Member) is for a one year subscription to the VOICE for the
DefenseDues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business
expense.The non-deductible portion of regular and initial membership dues is S39 in accordance with IRC sec. 6033.

CANCELLATIONS
If you register but cannnot attend and would like a full refund, please mail or fax (512/469-0512) your refund request
by at least FIVE business days before the program. If )'O U do not request a refund, or if you submit your request after
the deadline,

will automatically be sent the course book.
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Sprint PCS is offering a 15% discount to TCDLA members on its
wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive additional discounts on equipment.
Contact Steven Morales at 512-344-4291.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest
news affecting you, your practice and your dients.
To be added to either the general or capitallistservs,
contact webmaster@tcdla.com.

Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment, and furniture. If you need it, they can get it to you at a low
cost and overnight. Contact Cora Fortin at 1-800-797-2969.

Motions Disk. As a new member you are entitled to one free
copy of our State motions disk.

Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You wi{[ need the member ID
so call our office first and then call Hertz at 1-800-654-2200.
legalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.
Call Le Ann Horrocks at 1-228-872-8479.
Lois law is offering a 10% discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or
dcross@loislaw.com.
La Quinta is offering a 10% discount to all TCDLA members. Simply tell the reservations agent that you are with the Texas Criminal
Defense Lawyers Association or give the discount code (TCDLA) to
get the discounted rate
R & R Bookstore in San Antonio is offering a "meet or beat" the
lowest price on all legal materials. It will not charge for shipping
and has EVERY legal publication imaginable.
Call Robert Donaldson at 210-225-1107.
DflLCOM is offering TCDLA referral fees for Dell hardware purchased online through the TCDLA Web site.
Go to TCDLA.com for the Dell link.

Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Updnte. You can receive the only state-wide

magazine published exdusively for capitallitigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in the
state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The members-only
section contains hundreds of motions, briefs, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCOLA seminars.
Second Chair Program. Only TCDLA members can participate in
the 2"" Chair Program that pairs experienced attorneys with those
needing more experience in trials and hearings.
To sign up, visit our website at www.tcdla.com.
Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through the assistance of more than 2000 criminal
defense attorneys.

Subscription Services Inc. is offering up to a 50% discount off the
cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.
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TCDLA that f compose this my
last President's Column. I am truly humbled for the privilege of having served in the
leadership position of what I sincerely believe is the premier statewide criminal lawyers
association in America. It is humbling to lead this association which is comprised of
individuals who make their living fighting for those who are less privileged.l am also impacted
by the incredible relationships and friendships that I have forged wi th members of this
association over the last 20 years. From the bottom of my heart, I wish to thank each of you
for the honor of allowing me to lead TCDLA this past year.
It has been a very busy year. TCDLA has moved into its new home office. TCDLA has
been forced to fend off efforts by individuals to raid onr grant funds. TCDLA has transformed many of its programs to a one day format in order to accommodate the busy schedules of lawyers throughout the state. TCDLA has again asserted its presence and influence
during the 2003legislative session. TCDLA has expressed its outrage when a judge sought to
remove a lawyer for no lawful reason. TCDLA has worked hard, and TCDLA has played
hard. It has been an exciting time.
Throughout this past year (and the 20 years that I have participated in TCDLA), I have
learned a great deal:
• I have learned that TCDLA has grown from being a cozy organization of criminal defense lawyers into a highly complex business. \l'le have expanded from 11 CLE programs
during 2001 to 41 separate programs planned for 2003. We now administer combined budgets for CDLP and TCDLA in excess of 2.2 million dollars;
• I have learned that TCDLA is bigger than any one individual. No one individual can
make the difference that TCDLA does collectively. We gravitate towards each other because
we practice in an area that is held in disdain by a large portion of our society. As individual
criminal defense lawyers, we have very little power before the legislature. As individuals, we
have no meaningful statewide debate in issues that affect criminal justice. But as a group, we
can accom plish incredible things. We lobby the legislature to improve indigent defense and
prevent the execution of the m entally retarded. We seek to address issues legislatively (such
as meaningful voir dire) which the courts seek to eliminate. We express outrage at crime labs
that falsify results. We are a collective voice that demands to be heard.
• I have learned that TCDLA sponsors the finest criminal law seminars available anywhere. There is not a close second. TCDLA has journeyed to every corner of this state, to
rural communities, to the large cities and shared ideas with lawyers that they can take back
to their practices to win cases. Our programs are comprehensive and cover every aspect of
criminal practice imaginable.
• I have learned what an incredible resource that TCDLA can be to the individual crimi-
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HAVE LEARNED

TIS WITH A GREAT DllAL OF PERSONAL HUMILITY AND PRIDE IN

nal law practitioner. Any TCDLA member can pick up the
phone or access their computer to confer with our capital assista nce attorney, Philip Wisch kaemper. Transcripts, experts,
resources and wonderful ideas arrive immediately. Any one of
ou r members who com es under unwarranted judicial scrutiny
can contact o ur Strike Force for immediate and forceful assistance with the finest lawyers in this state at their side. Every
motion for any conceivable issue is available on CD. But most
important of all, our members have the network ofTCDLA to
contact other members and receive assistance and advice that
is priceless. What a comforting thought for the individual criminal d efense lawyer. A member of TCDLA is not alone in this
vigilant fight.
• I h ave learned that TCDLA's future is in good hands. As I
look down the list o f upcoming officers, I see Cynthia Orr, Dan
Hurley, Randy Wilson, Stuart Kinard, Bobby Lerma and Craig
lett. These are tremendous lawyers and tremendous people. Our
leadership for the future is more than secure.
• I have learned that we, as criminal lawyers, should not take
ourselves too seriously. \<\'hat we do is difficult. What we do is
physically and emotionally wearing. But, what we do can also
be a lot of fun. We all need to recognize that we practice in a
dangerous area where the consequences can be enormous. \<\le
don't make the facts in a particular case and should draw satisfaction from knowing we provided the very best legal services

SPRINT
OFFERS
SAVINGS
tor TCr- ~LA
SERVICES

MEMBERS

possible in a d ifficult situation. We will never win all of our
cases. But we shall always strive to improve.
I have countless individuals to than k for their enormous
contributions to TCDLA over the past year. You guys have made
my year as President into an absolute pleasure. This colum n
would extend many pages were I to attempt to list you by name.
I would also like to sha re w ith you that Joseph Martinez
may very well be the finest executive d irector that TCDLA has
ever had in place. He is organized. He is efficient. He is considerate. His energy is limitless. Most of all, he is fiercely loyal to
the interests ofTCDLA. We are truly fortunate to benefit from
his integrity and work ethic. I wish to take this opportunity to
thank Joseph for the honor a nd pleasure of working with a
true professional.
Finally, I wish to thank my wife, Debbie, and my two daughters, Kristin and Caroline. They have sacrificed many a weekend without their husband and father at home because of hours
devoted to TCDLA. They have had many a vacation that just so
happened to be a TCDLA event. Through it all, they have been
nothing but supportive. I am more blessed than I deserve.
Again, I am so grateful for the privilege of having served.
There is no higher honor than to serve the p eople that I respect
the most: the criminal defense Jawyer. God bless each of you
and may God b less the Texas Criminal Defense Lawyers
Association. !!!!J

Existing Seruice:
To receive a 15% discount off your monthly charge on existing
Sprint PCS Service, e-mail: aewing02@sprlntspectrum.com.
It will take 1-2 billing cycles to be applied. This will change your
monthly billing cycle to t he 17th through the 16th of the month
when it is applied.

new Seruice Only:
E-mail Steven M orales at smora@sprintspectrum.com
or telephone at 512-344-4291 .

Existing Customers:
Existing customers wan ting to change plans must be done through
customer service at 1-888-788-4727. They will explain all options
available depending on you r current service and agreements.
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UNE IS A SIGNIFICANT MONTH FOR TCDLA. TCDLA 'vill hold the 16th Annual Rusty Duncan
Advanced Criminal Law Short Course. The seminar brings together the best speakers in
Texas. Attendance is projected at 550+ for this year's gathering of Texas Criminal Defense
Lawyers.
June is also a m onth of transition in governance leadership. President Mark G. Daniel
passes the gavel onto President Elect Cynthia Hujar Orr. It has been my privilege to serve
under Mark's extraordinary leadership. He has seen TCDLA through a unique year in its
history. Mark provided clear determined direction throughout the year. His selfless leadership of TCDLA will resonate for years to come. TCDLA is a stronger more committed
o rganization because of Mark Daniel, the criminal defense lawyer, the teacher, and the man.
I am honored to serve under President-Elect Cynthia Hujar Orr. I know she will bring
outstanding leadership and unique resources to TCDLA.
Please join me in thanking Mark Daniel for his contribution to TCDLA. Please join me
in congratulating Cynthia Hujar O rr.
I want to give special thanks to this year's Course Directors for Rusty Duncan, Dan
Hurley and Rick Hagen. They have dedicated countless hours putting together the best ever
seminar.
In past years after Rusty Duncan, TCDLA put on two or three seminars during the sum mer months. From June 10 through August 3 1 of this year, TCDLA will sponsor or cosponsor eleven high quality CLE seminars. We will train 950 lawyers in three months. Please
h elp us get the word out and support TCDLA.
We are fortunate to have partners who will co-sponsor the seminars. They include: the
Cameron County Criminal Defense Laweyrs Association, Harris County Criminal Lawyers
Association , Smith County Criminal Defense Lawyers Association, and the Center for American and International Law.
We thank them for their support.
Good Verdicts to all. ~
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TIME
BoMBS
decided February 12, 2003, the Court of Crim inaLAppeals dedined
an invitation by a Cour t of Appeals and a local prosecutor to detonate one of former
Presiding Judge McCormick's time bombs and make it more d ifficult for defendants to
est<, blish, in kidnapping cases, that the victim had been voluntarily released. Aggravated
kidnapping is a first degree felony. However, during the punish ment phase, if it is shown
that the defendan t voluntarily released the victim in a safe place, the ra nge of punish ment
is reduced to that for a second degree felo ny. Tex. Pen. Code§ 20.04(d ). ln Brow11, the fac ts
showed that the defendant stabbed the complainant with a kni fe and kidnapped her. The
com plainant later persuaded the defenda nt to release her at a hospital by promising him
that she wo uld tell them that she had infl icted her own injm ies. The prosecution argued to
the jury that the release o f the complainant was not volun tary beca use the defendant was
t ricked into releasing her. The jury found there was not a voluntary release and assessed
p unishment at thirty years.
T he Court of Appeals rejected the defendant's claim that the evidence was factually insufficient to support the jury's finding that there was not a voluntary release. The decision
was based on a dissenting opinion authored by then Presiding Judge Michael McCormick
to the Court of Criminal Appeals' refusal of a State's Petition for Discretio nary Review in
Teer 1'. State, 923 S.W.2d 11, 12-2 1 (Tex.Crim.App. 1995) . In that d issent, it was argued that
the term voluntar y sho uld be construed according to its broadest possible defi nition and
set o ut the defin ition as " the spon ta neous product of the actor's free w ill, uninfluenced by
ano ther's persuasion, coercion or solicitation." The Cou rt of Appeals accepted this defin ition and rejected the fac tual sufficiency claim. It concluded that the jury could have reasonably determined that the defendant released the complainant because of her promise to
conceal the circumstances of her injury and not out of concern for her condition. As an
aside, the focus o n the defenda nt's motivation doesn't seem to be relevant, regardless of the
definition of volun tary, because the statute says that the release must be voluntary, not
altruistic.
T he Court of Criminal Appeals began by finding that the legislatively undefi ned term
"voluntarily" is ambiguous beca use it is susceptible to d ifferen t meanings. The Court then
reviewed the legislative history of the kidnapping statute and fou nd that it was silent on the
meaning o f the term voluntarily. This brought the analysis back to Presid ing Judge
McCormick's defi nition. Placing a legal proposition of law that is not embraced by a majority of the judges in a d issenting opinion in the hope that, som e day, it will become the
law is noth ing new in the Court of Criminal Appeals, bu t it seems an especially dastardly
device when used, as in this case, in a dissenting opinion to the denial of discretionary
review. By doing so, the Presiding Judge was able to create some authority for his position,

I
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N BROWN 1'. S TATE,

even though it was not a position supported by the rest of the
Court, and since the Court had refused discretionary review,
there was no majority opinion and no other authority contravening his view. Perhaps a Rule ofAppellate Procedure prohibiting the citation of dissents to refusals of discretionary review
would be a good idea. A dissent to a refusal to review a case is
nothing but one person's opinion. It lacks the benefit of being
made after full briefing of the case by the parties and a decision
made after a thorough review and debate among the judges
regarding the issues. Anyway, back to the decision.
The Court stated that the broad definition of voluntarily
was not consistent with the goal of §20.04(d) of providing an
incentive to kidnappers to release their victims. Then the Court
turned to what was probably the most important factor in its
decision. Adopting the broad interpretation of the term voluntarily would be problematical if carried over to o ther
voluntariness situations:
In a parties situation, an actual triggerman murder defendant might successfully claim that he acted involuntarily and
escape responsibility by claiming that he pulled the trigger under the influence of another's persuasion;

A person may be able to claim their confession was involuntary because the police tricked him into confessing;
It would be inconsistent with the narrow interpretation of
the term as used in Penal Code Section 6.0l (a), which provides
that a person commits an offense only if he voluntarily engages
in conduct.
These gotchas were probably never considered by the aggressive prosecutor who wanted another ten years for the defendant, or the Court of Appeals panel that found precedent in
a dissent to a refusal to grant discretionary review so it could
avoid the hard work of actually analyzing the statute and deciding an issue of first impression.
The Court of Criminal Appeals concluded its opinion by
rejecting the broad interpretation of voluntarily in favor of a
narrow interpretation that is likely to effectuate the legislative
purpose of encouraging kidnappers to release their kidnap
victi m s.~
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ANOTHER PROBLEM

err® ~®~~w &1.~®WJ~
~~ [[~[g FEDERAL

CouRTS
OUR ow CLIENT DERWOOD Doper has done it again -- only worse. This time, he
has gotten indicted by both state and federal grand juries and has cases pending
before United States District Judge John Snerdly and State District Judge Gary
Goodguy.
From all that you know about the United States Sentencing Guidelines, you have decided that you need to have Derwood's case heard first in the United States district court. If
this occurs, Derwood will at least have a lesser criminal history category and a lower guideline level. Additionally, Judge Snerdly (who is known as "Jack the Stacker" because of his
penchant for handing down consecutive sentences) won't have the opportunity to impose a
consecutive sentence because Derwood's state case will still be pending.
You also know that your local district attorney has a history of entering into plea agreements providing that a state sentence will run concurrently with a federal sentence. Best of
all, you're in Judge Goodguy's court and he has never imposed a consecutive sentence.
Good theory, but wrong. In a fit of humility, I would confess that this would have been
my analysis until I read United States v. Andrews,_ F.3d _ , 2003 WL 19361 32 (1 1•h Cir.
2003). On April25, 2003, a panel of the Eleventh Circuit held that a sentencing court had
the authority to impose a consecutive sentence to an unimposed, future sentence. At least
all the circuits have not agreed on this issue:

Y
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As noted in the briefs, the circuit courts are currently split on the question of
whether a sentencing court has the authority to impose a consecutive sentence
to an unimposed, future sentence. Compare Romandine v. United States, 206
F.3d 731 (7th Cir.2000) (district court does not have such authority); United
States v. Qflintero, 157 F. 3d 1038 (6th Cir. 1998) (same); United States v. Clayton,
927 F.2d 491 (9th Cir.1991) (same), with United States v. Hernandez, 234 F.3d
252 (5th Cir.2000) (district courts do have such authority); United States v.
Williams, 46 F.3d 57 (lOth Cir.1995) (same); Salley v. United States, 786 F.2d
546 (2d Cir.1986) (same). Although a circuit split exists, this Court has already
determined on which side of the debate the Eleventh Circuit falls. See United
States v. Ballard, 6 F. 3d 1502 (11th Cir.1993) (answering the question: 'Does the
district court have the authority to impose a federal sentence consecutive to an
fin related, 1111imposed state sentence on pending charges?' Id. at 1507 (emphasis
in original)).
V{hen I looked at Hemandez, I remembered that the holding of the case was that the trial
court was not required to warn the defendant prior to accepting his guilty plea that his
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federal term of imprisonment would run consecutive to his anticipated state sentence. The opinion points out that the authority of the district court to order consecutive or concurrent
terms of imprisonment is described in 18 U.S. C. §3584:
(a) Imposition of concurrent or consecutive terms. If multiple terms of imprisonment are imposed on a defendant at the
same time, or if a term of imprisonment is imposed on a defendant who is already subject to an undischarged term of imprisonment, the terms may run con currently or consecutively,
except that the terms may not run consecutively for an attempt
and for another offense that was the sole objective of the attempt. Multiple terms of imprisonment imposed at the same
time run concurrently unless the court orders or the statute
mandates that the terms a re to run consecutively. Multiple terms
of imprisonment imposed at different times run consecutively
unless the court orders that the terms arc to run concurrently.
What the Eleventh Circuit overlooked in Hemandezwas its
reference to the per curiam opinion in United States v. Brown,
920 F.Zd 1.2 12 (5th Cir.), cert. denied, 500 U.S. 925, 111 S.Ct.
2034, lJ 4 L.Ed.2d 119 ( 1991 ); see also U11ited States v. William s,
46 F.3d 57, 58-59 (lOth C ir.)(same), cert. denied, 516 U.S. 826,

116 S.Ct. 92, 133 L. Ed.2d 48 (1995). Tn Brown, the court held
that, under §3584, the district cour t may order that a federal
term of imprisonment run either concurrent with or consecutive to an anticipated state sentence.
Thus, the law in the Fifth Circuit is clear. A United Sta tes
district judge can hurt your client whether his state case is rcsohred or not. A consecutive sentence in the federal court may
be imposed. When you're telling your client all of the bad things
which might happen to him, tlus is just one more paragraph to
add to the litany. ems

Buck Files fi1•es in Tyler ami is a partner with Bnin,
Files, Jarrett and Bain, a firm specializing in family,
criminal, civil rights and juvenile law.
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Gwt/e \foice Rmdcrs:
I droftet! this imlruclion, thiuki11g that 110 court would e1•er agree to giw it bemuse l1y its 11oture it does i11creose the likelihood
ofa lumg jury. However, the first time tlris cl!Clrge /ws been proposed loa co uri, it was accepted by the Court eutlwsiastico/1}~
This iostmctioo is ir1te11ded to address a rml problem that ojte11 occurs i11 jury delibcratioll5, and wlticlr is very tli.fllwlt to root
0111.
Rem use most criminal trials, sadly. end in com,ictions, it is likely that 011}' jury compromise occurring is /;urti11g your diems.
This imtruclion should address that problem in two ways: first, it should actively i11stmct the jurors themseb•es not to
compromise. Secondly, aud most irnportautly, it sllollld reduce mry pressure jurors put on mcil other to compromise.
Firl<lll}\ if tlris cJzarge is given, it COli be used i11 argume11t to keep the jrtrors on your side from slipping aH·oy. ll'hile it might 11ot
help i11all cases (aud in mses ll'here the u!(ljority is on yo11r side, it could Cl'CII hurt), i11 molly close or co11troversial cases this
iustmctionmay forestall a com•ictio11- albeit with a lumgj11r}\ 1101 em actjllitlal. 011 the prittcipctl tlr<ll your client nnrl )'Oil are
botlr better off with a Jumg j11ry tlra11 with a COIII'ictioll, this motio11 is prese11ted.
Si11cerel}\
ClayS. Conrad

CAUSE NO. 2003-0666
STATE OF TEXAS

vs.
AVERY GILT. SOlvlBISH

§
§
§
§
§

IN THE 666th DISTRICT
COURT OF
TYRANNY COUNTY, TEXAS

DEFENDANT'S PROPOSED JURY INSTRUCTION
ON THE SUBJECT OF JURY COMPROMTSE
TO THE HONORABLE JUD GE OF SAID COURT:

AVERY GILT. SOMBISH, Defendant, hereby requests that the following instruction be given to his
Jury:
This trial has required time, effort and money from both the defense and the government. It is your
duty as jurors to consult with each other and deliberate with a view to reaching a verdict if you can do
so without violence to your individual judgment. In order to reach a unanimous verdict, each juror
must agree with each of the other jurors, either that there exists a reasonable doubt as to whether Mr.
Sombish is guilty, or that each and every element of the oftense has been proven beyond a reasonable
doubt. Each of you must decide the case for yourself, but you should do so only after a consideration of
the evidence in the case with your fellow jurors. You should not hesitate to reexamine your own views
and change your opinion if convinced it is erroneous.
You must remember that you may not under any circumstances compromise as a juror. Your judgment
cannot be compromised, it can only be followed or abandoned. Remember at all times that no juror is
expected to yield a conscientious belief he or she may have as to the weight or effect of evidence.
Remember too, if the evidence in the case fails to establish guilt beyond a reasonable doubt, the defendant
should have your unanimous verdict of"not guilty."
After consulting with your fellow jurors, you must vote your own judgment and are not permitted to
compromise, and you should not encourage or ask your fellow jurors to compromise. You should seek
to reach unanimous agreement; but if after considering the evidence in light of your instructions }'OU
ca nnot agree, you must each of you vote your individual judgment. Unless your final conscientious
appraisal of the evidence in the case agrees with that of your fellow jurors, you should not vote along
with them. There is no rule of law that the majority of the jurors are right, or the minority of jurors
wrong. A defendant cannot be unanimously acquitted or convicted unless all members of the jury are
individually convin ced that the verdict is correct.
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l. Various studies into the behavior of juries have determined that jury compromise is pervasive. See

Harry Kalven & Hans Zeisel, The Americnn Jury ( 1966); Jeffrey Abramson, We, tile Jury: The jury System
and the Ideal ofDemocmcy 203-205 ( 1994); DavidS. Rutkowski, A Coercion Defense for the Street Gnng
Criminal: Plugging the Morn/ Gap in Existing Law, 10 Notre Dame J.L. Ethics & Pub. Pol'y 137, 217
( 1996) ("Experience has shown that, when the opportunity presents itself in difficult cases, juries tend
to reach compromise verdicts"); Joseph P. Liu, Fedem/ ]cay Instructions and the Consequences ofa Successful
Insanity DefellSe, 93 Colum. L. Rev. 1223, 1247 (1993) ("The best way to prevent [jury compromise]
from happening is to instruct the jury not to take this route. Since jury compromise is a conscious
choice, an explicit instruction can serve to guide the jury's actions.") As Professor Eric L. Muller has
noted:
More important, determining who is harmed by jury compromise requires no speculation,
for the defendant is always harmed. A negotiated verdict is a compromise of the reasonable
doubt standard; accordingly, a verdict of conviction reached through compromise is a verdict
of guilty not supported by belief beyond a reasonable doubt. This is of course true of the
negotiated acquittal as well, so it might be said that a compromise verdict disadvantages both
the government and the defendant. But the defendant's injury is unique. The reasonable doubt
standard is designed to protect the defendant, not the government. Thus, while a compromise
verdict burdens the defendant and the government simultaneously, it does not burden them
equally.
Eric L. Muller, The Hobgoblin of Little Minds? Our Foolish Law ofInconsistent Verdicts, 1 11 Hmv. L. Rev.
771,796 (1998).
2. It is beyond cavil that jury compromise is improper under the law. Tex. Code Crim.Proc. Chapter.
37. This instruction seeks to warn the jury concerning a decision making process that is not permissible,
as a matter of law, where there exists a pervasi\'e danger that, without such an instruction, the jury may
engage in the improper process.
3. A Defendant has the right beyond question not to be convicted unless each and every member of his
jury is personally persuaded, beyond reasonable doubt, that the Defendant is guilty. Tex. Code Crim.Proc.
Art. 36.31 (no verdict unless all jurors agree). A juror who would be willing to cast a vote of"guilty" in
spite of their reasonable doubts would be violating their oath. Tex. Code Crim. Proc. Art. 35.22. Such a
verdict would be impeached should it later be shown that some of the jurors voted for a conviction for
the sake of expedience or amity, without first being convinced beyond a reasonable doubt as to the
Defendant's guilt. The requested instruction seeks to fo restall and pre\·ent an improper and illegal nonunanimous verdict from being rendered in this cause.
4. Because jury compromise is pervasive, and because the Defendant is entitled not to be convicted
unless every member of the jury in this case is persuaded of guilt beyond a reasonable doubt, the
Defendant requests that the jury be formally instructed not to compromise in this case. Jurors may feel
pressure, both from the proceedings and from fellow jurors, to retu rn a verdict as expeditiously as
possible. \-\1ithout an instruction that jury compromise is improper, there exists a pervasive risk that the
jury in this case may convict Mr. Sombish without first being unanimously convinced beyond a
reasonable doubt that he is guilty.
5. Reasonable minds som etimes have to agree to disagree. In daily life, reasonable people often (and
quite appropriately) compromise once an impasse is reached. In fact, the very phrase "be reasonable" is
often used in order to induce or encourage compromise - and outside of jury duty, such compromises
are often praiseworthy. Jury duty, however, is not a situation that is logically o r legally amenable to
compromise. \Vhile the Defendant has no interest in obtaining a mistrial in this ca use, it is beyond
dispute that he may not be convicted by a non-unanimous jury in which the dissenters have compromised
away the Defendant's rights- and it is not controversial to state that a mistrial is a preferable result to an
illegal or improper verdict.
6. The requested instruction seeks to have the jury instnzcted that they may not reach a verdict by way
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of compromise, horse-trading, vote-swapping, log-rolling or other improper means. It is far more acceptable
to the law that the jurors return a mistrial than that they convict on a lesser included offense by way of
compromise, that dissenting jurors agree to convict based on an agreement by majority jurors to give
probation, or that dissenting jurors are simply worn down into agreeing to a verdict by weight of numbers
and the passage of time. 1
7. All citizens have a "profound interest in protecting the constitutional right to a jury trial in that'no other
institution of government rivals the jury in placing power so directly in the hands of citizens." Hamlin v.
Sourwine, 666 N.E.2d 404, 410 (Ind.Ct.App.l996) (quoting Jeffrey Abramson, We, the jury: the ]wy System
and the Ideal of Democracy 1 {1994)). The jury in this case has the supreme power over the Defendant to
decide whether or not he is guilty of a serious criminal offense. That role is not protected if it is allowed to
be diluted through compromise. The verdict, either way, must be the result of the unanimous agreement of
all the jurors- or the institution of trial by jury is diminished and the Accused is denied a fair trial and due
course of law.
8. This attorney has found no direct authority on the giving of"anti-compromise" instructions. However,
an analogous situation can be found in the giving of"Ailen Charge" instructions. See Allen v. United States,
164 U.S. 492, 501, 17 S.Ct. 154, 41 L.Ed. 528 {1896) and its progeny.2 Allen charges are routinely given to
deadlocked juries, informing them that they should continue to deliberate, and ordering them to consider
all sides of the issue. Such charges urge jurors to consider both sides of every issue and to remain open to
persuasion, but do not request or recommend that the jury seck to or consider compromise as a way out of
their disagreements. The inst;mt instruction mirrors the Allen charge, save that it is requested regardless of
whether the jury deadlocks. This is crucial, as the jury may well compromise without any disagreement or
deadlock being reported to the Court.
9. Similar to a proper Allen charge, this charge therefore encourages the jurors to consider all sides of every
issue, to deliberate in good faith and to remain amenable to persuasion - while warning jurors that
compromise is an improper route to a verdict. Due to the pervasive nature of jury compromise, it is crucial
that such a charge be given.
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that the foregoing jury
instruction be delivered to the Jury for its deliberations in this cause.
Respectfully submitted,

Ann R. Kist, Esq.
1861 Black Flag Lane
Cuttenshoot, TX 78541
State Bar No: 8002042222
Tel: 468-643-5511
Fax: 463-859-6733

1 The author of this Motion has interviewed numerous jurors, and has learned of several cases in which verdicts have been
reached through these methods.
2 Voice readers should examine Juan Martinez Gonzales' article "Protecting the Remrd Prior to an "Allen" Charge, Voice
for the Defense 24:8, October, 1995, p. 34-36, for a well thought-out objection to coercive Allen charges.

Clay Conrad: J.D. Cl/111 laude, University of Texas, 1995; B.S., Franklin Pierce
College, 1994; Shareholdet; Lamson & Looney, P.C., Houston, Texas; authot;
]111)' Nullification: The Evolution of a Doctrine (Carolina Academic Press,
1998). Mr. Cow·ad is a former staffattomey with the Texas Criminal Defense
Lawyers Association, and is a frequent presenter at continuing legal education
seminars and academic symposia on the jury system. He is nationally recognized as an authority on the hist01y and role of the criminal trial jury.
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CHALLENGING
JljSoFT SciENCE'' AND PsYCHOBABBLE
OR WHEN DID WE CAPITULATE TO DR. DEATH AND HIS

By L.T. AI Butch" Bradt 1

A

criminal defense attorneys,

we are in a war to protect our clients from being convicted on
"junk science", "soft-science" or psychobabble. This war is waged
on a daily basis in the courtrooms around Texas. No shots are
fired but people die every day, when they are sentenced to death,
or life imprisonment, or sentences that equate to dying in
prison, because unscientific "expert" testimony is allowed to
come in unchallenged or improperly challenged. Some wars
have defining moments where history shows that the tide of
battle changed dramatically and irretrievably in favor of one
side and against the other. The high-water mark of the Confederacy can be found on the battlefields of Gettysburg, Pennsylvania. Never again did the Confederacy make inroads as far
north and it was thereafter in retreat until the surrender at
Appomattox.
Our war against junk science, soft science and psychobabble
is fought in the courtrooms throughout Texas and is reported
in the pages of the Southwestern Reporter. 2 When we look into
the Southwestern Reporter for challenges to the purveyors of
psychobabble (Dr. Death and other mental health professionals), we find Netmo v. State, 970 S.W.2d 549 (Tex.Crim.App.
1998) and should note that, as criminal defense attorneys, this
case is our "high-water mark" on challenges to Dr. Death and
other mental health professionals.3•4 We appear to have been in
full retreat since then.5
General Robert E. Lee surrendered for the Confederacy. Who
surrendered for you in this war against soft science and for your
clients' freedom?

ILK?

I suggest that you did. Maybe you didn't run up a white
flag, but you surrendered every bit as much. Through apathy
and through ignorance. And your clients got the needle, or
worse. You ask, "What could be worse than getting the needle?"
Try 99 years for an aggravated sexual assault that did not occur, served in administrative segregation, because you were a
TDCJ-ID guard before you were convicted. On a conviction
that was assured by improper testimony from a mental health
professional. Or try being locked up in a state psychiatric facility because you are labeled a "sexually violent predator" after
you have served your entire sentence. 6
And, when we don't know enough to exclude the soft science, or the junk science, or the psychobabble, we sure as the
world don't know how to get the real science into evidence.7
And our clients suffer and die.
Is it too late to re-group and mount a counter-offensive?
Can the war be won? Can Dr. Death and the other purveyors
of soft science and psychobabble be vanquished?
Yes, but only if we, as criminal defense attorneys, kill our
apathy and arm ourselves with the proper knowledge to exclude the likes of Dr. Death and other purveyors of psychobabble while permitting ourselves to use the Maggie Brucks,
Stephen Cecis, Phillip Esplins, Debra Pooles, Richard Ofshes,
etc. of the world.
But you say, "I know who Dr. Death is. Who or what are
these other people?" 8 And that is a symptom of the problem
that is sending our clients to the needle.
All of them are psychologists but there is a world of difference between them. And the difference is not just that Dr. Death
always testifies for the State while the others don't.
Categories of Psychologists

All psychologists are not created equal. They can be broken
down into three categories: the psychotherapists, the real scientists, and the purveyors of psychobabble. 9
Psychotherapists
The first group of psychologists consists of psychotherapists. Many psychiatrists fit into this category. 10 Although some
clinical psychologists and psychiatrists are informed about research and may conduct research themselves, there is a growing schism in the training, assumptions, and methods of most
people who are trained only to do therapy and those who are
trained to do psychological research. Yet it's the therapists who
tend to get public attention; their claims are disseminated on
talk shows or in best-selling books, advice columns, and court
testimony. And many of their claims have been resoundingly,
routinely disproved by research, such as the belief that "all
abused children become abusing parents" or that childhood
trauma invariably produces specific emotional or behavioral
problems.
Therapists are often helpful to individuals who are trying
to find courage to cope with loss or tragedy, struggling with
moral choices, or who simply have any of the normal problems and crises of life. But therapists rarely get a basic grounding in the methods and findings of psychological research. In
the last decades there has been an explosion of therapy pro-

grams in professional schools, in social work programs, in Continuing Education courses and workshops - all designed to
churn out "therapists." Even getting a Ph.D. is no guarantee of
having scientific training. Free-standing professional schoolsso called because they are unconnected to university departments, and designed only to produce therapists- produce thousands of people with Ph.D.s who often know little or nothing
about even the fundamentals of scientific psychology.
Maybe their ignorance doesn't much matter when it comes
to counseling. But when psychotherapists fail to keep up with
the latest research in psychology- say, on memory, child development, or brain function; when they fail to understand the
confirmation bias 11 and ways of correcting for it; when they fail
to learn the importance of basic scientific methods in research;
when their testimony is admitted in criminal trials under the
mantel of"soft science", then defendants suffer from their ignorance. The unlicensed social workers who killed Candace
Newmaker in Colorado knew nothing about the scientific research on attachment, trauma, memory. The scientific illiteracy
of psychologists I therapists didn't matter until it spilled out of
the therapy session and into the courtroom.
Real Scientists
The second category of psychologists encompasses the real
scientists. These are the psychologists who use double-blind
studies and control groups, who video and audio tape everything, and who don't rely on clinical judgment for their opinions. These are the likes of Stephen J. Ceci, Ph.D. and Maggie
Bruck, Ph.D., who gave us Jeopardy in the Courtroom (1995),
the premier work on the corrupting effects of improper interrogation. Within this group are also found Debra Poole, Ph.D.
(who told us how easily a child can have a memory implanted),
Elizabeth Loftus, Ph.D. (problems with eyewitness identification), Phillip Esplin, Ed.D. (who gave us statement content validity analysis - what real memories look like), Richard Ofshe,
Ph.D., Sol Kassin, Ph.D. and Richard Leo, Ph.D. (all of whom
study coerced confessions) and others. Scientists all.
Because their opinions are based on the objective methods
of good science, rather than on personal "clinical intuition': their
testimony should be admissible to challenge problems with
line-ups, coerced confessions, implantation of memories, etc.
12

Purveyors of Psychobabble and Soft Science
The last category encompasses the witch doctors and the
purveyors of soft science, junk science, and psychobabble. Dr.
Death resides prominently within this group, accompanied by
the Ph.D.'s, M.S.W.'s, C.S.W.'s, proponents of the "peter-meter"
(penile plethysmograph) as an indicator of sexual aberration,
C.P.S. caseworkers, and others who would opine that your client suffers from Munchausen's Syndrome by Proxy (called Factitious Disorder by Proxy in the DSM), is a future danger, a pervert, a pedophile, a child (or spouse) abuser, etc. or that your
client fits the profile of such a person; or that the child is a victim of abuse (when there is no physical evidence); or that the
child suffers from Child Sexual Abuse Accommodation Syndrome, etc. This last category also encompasses those psycholo-
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gists and psychiatrists who develop opinions only for use in
connection with court proceedings. 13
You know in your gut that these witch doctors are not experts, that their testimony is not scientific, but you pull your
punches or your punches miss their mark when you challenge
them. By doing this, you confirm that we, as a criminal defense
bar, appear to still be in full retreat from this battle. Why?
Insanity Defense
Assuming that you know how and when to challenge them
under Daubert I Kelly I Robinson, 14 then I suggest that the rcason is that you are consciously or unconsciously enamored of
the insanity defense and (erroneously) believe that you must
use psychologists or psychiatrists to prove it up. 15 This is a fool's
errand for a number of reasons. Why? Because no psychologist
or psychiatrist can tell you what a person was or was not thinking at any given time, or whether they were or were not competent at that time. It is simply beyond their ability. 16
Does this mean that the insanit}' defense is (or should be)
dead? No. Texas had an insanity defense before Sigmund Freud
had warmed his couch for the first time with a fee-paying customer. How did we use it then? V\'ell, we put 12 good people in
the jury box, told them what the defendant had done and asked
them the question: "\'\'as he nuts then?" If the answer was "yes",
then the defendant went to the looney farm; if "no", then he
went to the rope. 17 It worked then. It'll work now.
Texas juries know a nut when they see one. Houston has a
notorious individual. He has murdered two people. Goes off of
his medication and he starts seeing and talking to things that
are not there. And sometimes he kills people when he is not on
his medication. Two murders and two trips to Rusk. Basically a
pharmacological defense, a nd it worked. Twice!
I suggest that Andrea Yates may well have been better served
with a similar defense. But she had some of the pre-eminent
psychologists and psychiatrists to testify that she did not know
what she was doing. What could be better than that? And what
may have been wrong with the defense presented?
Several things. First, as reported in the press, the defense
glossed over the fact that Andrea Yates was on Haldol® for several years. Haldol® re-wires your brain. Take somebody off of
Haldol® cold-turkey and weird things happen to the brain. Not
dissimilar to what happens to people who are addicted to heroin
and qnit cold-turkey. This condition is not called delirium tremens for nothing. 18
Second, and more importantly, not one of the psychologists
or psychiatrists who testified in the Andrea Yates case was competent to testify to what they did. 19
"\o\'ait!': you say. "Those were doctors. How can they not be
competent to testify?" We know this because the American Psychiatric Association filed an Amiws brief in Tnmsoff v. Regents
ofthe University ofCalifornia, 17 C. 3d 425, 551 P.2d 334 ( 1975),
wherein the Association acknowledged psychiatric opinion and
evaluations could not be used to predict dangerousness. As
stated by Jay Ziskin, Ph.D., LL.B.:
The larger implications of the Tarasoff Brief may
now be illuminated. Is not the admission of psy-
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chiatric opinion and evaluation as "expertise" in
areas other than dangerousness equally predicated

upon the assumption by the courts that psychiatrists
possess the requisite skills and that their evaluations
possess the requisite validity?* * * Where is the empirical support and the objective data which demonstrate that psychiatrists can relate any diagnosis
of mental condition to any legal issue? ~ ~ * Such
empirical supports or objective data are lacking,
and because they are lacking, in virtually all, if not
all cases where psychiatrists arc permitted to testify, the courts are committing the same error they
have committed according to the statement of the
APA with regard to the prediction of dangerousness, to wit: They are according a status ofexpertise

on the basis ofsheer assumption."
Coping With Psychiatric and Psychological Testimony, Fifth Edition, Vol. I, p. 16 (Law and Psychology Press, 1995) [Emphasis in original].
Lee Coleman, M.D. is a psychiatrist from Berkeley, California, and goes far beyond Dr. Ziskin in condemning the misuse
and abuse of and by mental health professionals. Throughout
his book, Reign of Error, he details why psychiatrists and psychologists cannot do what they claim that they can. And one of
the things that Dr. Coleman professes cannot be done by any
psychiatrist or psychologist is to tell a jury what a person's state
of mind was or will be at any given time. Given the American
Psychiatric Association's official position, as set forth in their
Amiws briefs, Dr. Coleman is right.
But you will search in vain for any reference in a reported
Texas case to either treatise. What does that tell you? It tells me
that criminal defense attorneys in Texas still think that psychologists can really do what they have been testifying to for decades.
And this is a symptom of the apathy a nd ignorance that are
letting Dr. Death and his ilk continue to stick the needle into
our clients' arms, or send them to prison for increasingly longer
periods of time, or send them to Rusk.
Clinical Experience or Judgment
"But, but, but:' you say, "didn't the Court of Criminal Appeals hold that Dr. Death could testify on the basis of his experience?" 20 Yes, it did. In so doing, they ignored Judge Teague's
dissents in Lackey v. State, 819 S.W.2d 111 (Tex.Crim.App.
1989)(en bane) and in Bennett''· State, 766 S.W.2d 227 (Tex.
Crim. App. 1989)(en bane), wherein Judge Teague noted Faust
and Ziskin's paper"The Expert Witness in Psychology and Psychiatry': Science, July, 1988_21 The Court of Criminal Appeals
also made no mention of the Amiws briefs the American Psychiatric Association filed in Tam soft v. Regents of the University
ofCalifomia, 17 C.3d 425,551 P.2d 334 (1975), or Barefoot v.
Estelle, 463 U.S. 880 (1983), or KallSas v. Hendricks, 521 U.S.
346 ( 1997), APA Amiws briefat 1996 WL 469200, all of which
support Faust and Ziskin's conclusions in their paper.
These three cases are important because the American Psychiatric Association filed Amicus briefs in which they detailed

the empirical data that proves the inability of ill1X psychiatrist
(or psychologist) to predict future behavior. In Hendricks, the
APA discussed the empirical studies on recidivism and the inability to predict recidivism, noting that based on these empirical studies, the psychiatrists' ability to make these predictions was no better than 50o/o- 50o/o (tossing a coin) and had
been as low as 6o/o! 11
You can probably bet your Bar card that Dr. Death is a member of the APA and that he is familiar with these cases. If he
was confronted with either in a Rule 702 challenge, he would
probably have to acknowledge that his personal experience was
not better than the APA's empirical studies on the ability to
predict future behavior as reflected in these two Amicus briefs
-which should result in an exclusion of his opinion. And if he
didn't, then there should be a tremendous appeal on this
ground.2.1
Psychology is Not a Science
But some will argue that Dr. Death is a psychologist or psychiatrist and that fact, alone, must impart some validity to his
testimony. However, Psychiatry and Psychology are not established sciences and each lacks a substantial body of established
or accepted facts, principles or theories. Psychiatry I Psychology consists of a conglomeration of highly disputed and conjectural theories, schools of thought and principles- each differing from the other and each of which has substantial numbers of followers. Many of these theories have not been validated through appropriate and reliable methods. If Psychiatry
can be considered a science at all, it must be considered a young
and emerging science, too young for usc in a court of law. Psychiatric { Psychological data and principles must still be considered in the experimental stage. They have not crossed into
the twilight zone between the experimental and the demonstrable. The psychoanalytic approach which has had wide acceptance in American Psychiatry {Psychology is a highly disputed theory which, despite its relative popularit}', cannot be
considered to be accepted among the scientific community, nor
has it been scientifically validated in all of its aspects. Indeed,
the literature generally indicates that many of its theories are
not testable (thereby failing one of the Daubert I Kelly I Robinson
tests) . Other theories of behavior or personality have been
adopted by a majority of mental health professionals. Thus, although it is recognized that experts in other fields may at times
disagree in the application of established principles to the facts
in a particular case, the deficiency in the case of Psychiatry I
Psychology is more serious as there is not even agreement as to
the correct principles. ("Psychiatry as an agreed on body of
knowledge hardly exists." - L.L. Havens, Twentieth Century
Psychiatry: A View for the Sea, The American formwl of Psychiatry, Volume 138, No. 10, 1981, pp. 1279 - 1287; Coping Witlr
Psychiatric and Psychological TestiiiiOII)', Fifth Edition (Law and
Psychology Press, 1995.))
How can a subject (psychology) that is taught at major universities throughout the world not be scientific so that it could
pass a Daubert challenge? While an in-depth explanation is
beyond the scope of this paper, several examples should suffice
to demonstrate the '\mscience" of psychology. 24

Distinguishing Characteristics of Science
In real science, you can "falsify" or disprove a theory. Louis
Pasteur "falsified" (disproved) the theory that rotting meat produced maggots and flies by the simple expedient of placing meat
in open containers with screen stretched across the openings
and observing maggots develop from eggs laid on the screen.
Galileo "falsified" (disproved) the theory that a large iron ball
would reach the ground before a small iron ball by dropping
them simultaneously from the Tower of Pizza. Galileo also "falsified" the theory that the moon was perfect and smooth by
looking at it through a telescope. A diagnosis of malaria is disproved by the absence of the protozoa in the patient's blood.
Conversely, there is no way to "falsity" or disprove a psychological diagnosis. If a shrink said that you were paranoid, how
would you disprove that? If a person has suffered actual damage to the area of the brain that does the filtering, so that the
person free-associates without any of the usual observance of
social mores, how do you prove that this person is not suffering a psychotic episode, only the results of an organic brain
injury? You don't and can't. If you cannot disprove the theory
or diagnosis, it is not science.
An essential feature of science is that it tests its conjectures.
Ordinarily, testing of knowledge, principles or hypotheses involves prediction of one kind or another. Prediction is the process whereby one states that given the occurrence of events A, B
& C, one will be able to observe event X. If under conditions A,
l3 and C, X is observed consistently, the hypothesis or the assumption is supported. If X does not appear; the hypothesis or
knowledge is not confirmed and it is left in doubt. If, after repeated attempts to produce X from A, B and C, it appears that
X cannot be produced consistently in that manner, the hypothesis may be considered incorrect. (Remember "cold fusion?")
Similarly, if with A, Band C, X is sometimes observed, but sometimes Y or Z is observed, no principle has been scientifically
established.
What empirical testing is done of many psychological theories? None. What ability does psychology have to predict the
future? (Remember Hendricks and Judge Teague's dissents.)
None. What ability does psychology have to postdict the past
(show what caused the condition observed)? None.
Science attempts to anchor definitions of terms or concepts
to concrete observables, as contrasted to the literary type of
definition, which almost always leads to some degree of ambiguity or uncertainty as to exactly what is meant by the given
term. For instance, the term libido has been given at least four
different meanings: the sexual urge, the sexual instinct, psychic
energy generally, or a basic form of psychic energy comprising
the positive, loving instincts and manifested variously at different stages of personality development. But none of these
meanings is defined precisely enough for empirical investigation! Guess what type of definitions psychology I psychiatry
usc?
Science tests its theories and, once proven, those laws or principles are accepted and continue to be used. While new theorems may be advanced to explain that which the old theory
cannot, the old theories are not just abandoned. Examples of
this are Newtonian physics and General Relativity. When
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Newtonian physics could not account for the behavior of matter near the speed of light, along came General Relativity. Was
Newtonian physics then abandoned? No, it is still used to predict the paths of planets, etc. When General Relativity could
not account for the behavior of matter under certain conditions, along came Quantum Mechanics. Was General Relativity then abandoned? Again, no.
Conversely, what about Sigmund Freud and Freudian psychology? The father of psychology. The theory on which all of
psychology was built. Still taught but completely abandoned in
practice.
Your conviction that there is some validity to psychology
and psychiatry is beginning to waver. But you are not yet willing to strike your white flag of surrender, take up arms andrejoin the war against psychobabble. You remember all of the tests
that psychologists administer. Surely, these must be scientific.
Psychological Tests
They aren't. While an in-depth analysis of all of the psychological tests 25 is beyond the scope of this paper, let a few examples suffice.
On some tests, psychologists cannot even agree am ong themselves what is supposedly being measured. A classic example of
this are the I.Q. tests. One group believes that these tests measure innate intelligence. Another group believes that they measure acquired intelligence. If you can't agree what is being measured, how can the test be scientific or pass a Rule 702 challenge?
Many criminal defense attorneys are familiar with the Millon
(or MCMI) test. The Millon was d esigned for people who selfreport with problems. It is therefore impossible to take the
Millon and test "normal"; or, stated another way, not be diagnosed as s uffering from some sort of psychopathology.
Shouldn't you, as defense counsel, know this when a court or
the District Attorney wants your client to be "shrunk" to see if
your client is a good candidate for community supervision?
Many tests carry particular names, or have sub-tests given
particular names such as "Test of Neuroticism" or "Anxiety Test."
Do not be misled by the name of the test, as quite often research d ata will fail to support the belief that the test measures
the named characteristic. 26 Ask the m ental health expert what
research data supports the belief that the test measures the
named characteristic. You also need to beware of test names,
because while there is only one set of Rorschach cards, there
are five different schools on how to grade the results, with Exner
being the most popular and widely used. You must determine
which school the mental health expert subscribes to. Of course,
it begs the question as to how a test can be scientific, so as to
m eet a Rule 702 challenge, if the same results can be graded 5
different ways, as the Rorschach can.
Lastly, one of psychology's "dirty little secrets" is the fact that
many of the tests that are administered are "scored" by computer (e.g. Exner Rorschach, MMPI, MCtvll, PIC, Behavior Assessment for Children). 27 Many mental health professionals will
argue that computer scoring increases the reliabilty or validity
of the tests and the conclusions drawn by the mental health
professional. All too often, "hypotheses" are lifted, verbatim,
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from the computer printouts and inserted into the psychological evaluations. However, the psychologists will usually not produce the computer printouts and, even if they are produced,
you will have no access to the computer programs themselves.
The psychologists will have no idea as to the validity of the program or of the data that went into formulating the program
and its hypotheses. 28
Lack of Scientific Basis for Opinions I Methodology
Many psychological tests are projective tests and purport to
measure the unconscious, e.g., the Rorschach test. However,
unlike the conscious and the subconscious, the unconscious
has never been proven to exist. Ask yourself, what are the psychologists supposedly measuring? 29
Many psychological tests are subjective, relying upon the
interpretation of the observer. Clinical judgment is subjective,
relying upon the patient's statements and can only be re-tested
by asking the patient about his symptoms. There is no empirical data showing the test - retest validity of any of the psychological tests. What is the rate of error? Who or what was the
control group?30 What is the base rate of the condition that was
supposedly found? Just because the underlying techniques are
accepted as valid by the psychological community, or that they
are generally used for the non-judicial purpose of therapy, does
not mean that they pass Rule 702 muster. 31
Your eyes are opening. You are beginning to see the light.
But you are still not ready to re-join the fray. You don't defend
capital murderers. You believe in the death penalty. You think
this doesn't affect you or your clients.
But it does.
Clinical Judgments
When a psychologist gives a victim impact statement, this
isn't science. It is an entirely subjective opinion.
When, in the absence of physical evidence, a psychologist I
psychiatrist I M.S.W.I C.S.W. opines that a child is abused, this
is a subjective opinion that is excl udable under Ru le 702.32
Remember, that in the absence of physical evidence, there is no
symptom that is demonstrated by an abused child that is not
also found in children who have never been abused -such as
bedwetting, fear of the dark, masturbation or shyness, etc.
When, in the absence of physical evidence, a CPS caseworker
opines that a child is abused, this is a subjective opinion that is
excludable under Rule 702. 33
All of these opinions are fraught with the danger of the
"Rosenthal effect." No, this is not the effect that Harris County
District Attorney, Chuck Rosenthal, has on witnesses. This is
the effec t n am ed after the Harvard psychologist, Robert
Rosenthal, who first discovered it. In a nutshell, psychologists
have discovered that the results of their research tends to co nfirm what they expect to find. This is also known as "confirmatory bias:'
Since clinicians typically confine their practices to individuals
with apparent abnormalities, they often cannot form adequate
estimates of how often the "symptoms" they observe among
abnormal individuals actually occur among normal individuals. A common result is for the clinicians to assume that rela-

tionships exist between the symptoms they observe and abnormality when no such relationship actually exists. These mistaken assumptions about relationships are a belief in "illusory
correlations" or beliefs about relationships that appear to exist
but do not actually exist. Unforhmately, when a Dr. Death is
allowed to testify that because the defenda nt is from Argentina
and because dangerous people come from Argentina, the defendant is therefore a future danger to society, Dr. Death is being allowed to testify to illusory correlatio ns. This illllSory correlation is not scientific and should fail a Daubert challenge. J.l
To establish the existence of a relationship between symptoms and a disorder, one must show that the symptom occurs
more frequently when the disorder is present than it occurs
when the disorder is absent. If a mental health professional does
not have a full set of facts- the frequency of the symptom(s)
when the disorder is a11d is not present, the determination of
the relationship between the symptoms and the disorder cannot be made with any real certainty. Suffice it to say that the
medical and psychologicalliteratui·e is remarkably devoid of
this sort of information. Unfortunately, absent proper challenge,
Dr. Death will express an opinion and convict your clients or
enhance their sentences.
Analyzing the frequency with which a symptom co-occurs
with a disorder and occurs in the absence of a disorder is referred to as "analysis of co-variation." You must ask Dr. Death
for the reliability coefficient or the validity coefficient of his
diagnoses or predictions. In other words, in what percentage of
his cases have his predictions o r evaluations been established
as correct? There is virtually no reliability or validity information concerning the data upon which clinical judgments are
made (other than that available fo r certai n psychological tests,
which is, for other reasons, subj ect to challenge). The process
of clinical judgment therefore appears to rest upon some process that may be mystical or perhaps ar t, but clearly is not science.
The state's psychological whores tend to speak in the terms
of absolutes, such as "this is not normal: ' Ask yourself, what is
Normal besides a town in Illinois? Normal is not a narrow band
of conduct - it encompasses a broad range on the continuum
of human conduct. Is it normal for young adult males to strip
to the waist, paint their upper bodies in numbers and designs,
consume large amounts of alcohol and go abou t in this decor
outdoors for hours while the temperature hovers about 0°? It is
if the Green Bay Packers are in a playoff game in Lambeau field .
Is it normal to stand on the railing of the bridge over the Royal
Gorge and dive off, head first? Sounds like an attempt at suicide. People call it bungee ju mping. Both within the range of
normal behavior.
Besides, most of the state's psychological whores will have
seen few, if any, people who were normal. In asking this question over the last 15+ years, the author has found that most
shrinks answered, "zero"- the highest number was "three, maybe
four." But they want to tell the jury tha t your client is not normal and therefore presents a present or future danger to society.
Again, a comprehensive examination of all of the problems
and deficiencies with psychobabble and psychological tests is

simply beyond the scope of tlus paper. Jay Ziskin's 3-volume
set, Coping With Psychiatric a11d Psyclrologicnl Testimony is comprehensive and detailed. Any attorney who is going up against
a psychological wit nesses should have this set in his armamentarium.
Expert TestimoJly
Rule of Evidence 702 governs the admissibility of expert testimony. See Tex.R. Evid. 702; Gammil/1~ Jack Williams Chevrolet,
Inc., 972 S.W.2d 713, 718 (Tex.1998); E.l. d11 Pont de Nemo11rs
& Co. v. Robinson, 923 S.W.2d 549, 554 (Tex.1995). Once the
opposing party objects to proffered expert testimony, the proponent of the witness's testimony bears the burden of demonstrating its admissibility. See Guadalupe-Blanco River Auth. ~~
Kraft, 77 S.W.3d 805, 807 (Tex.2002); Robinson, 923 S .W.2d at
557. To be admissible, the proponent must demonstrate: (1)
that the expert is qualified; and (2) that the expert's testimony
is relevant and reliable. See Helena Clrenr. Co. v. Wilkins, 47
S.\".7.3d 486, 499 (Tex.2001); Robirrsou, 923 S.W.2d at 556; see
also Kraft, 77 S.W.3d at 807.
These are threshold issues which the trial court determines
under Rule of Evidence 104(a) before adm itting the testimony.
See Tex.R. Evid. 104(a); Gammill, 972 S.W.2d at 718; Robinso11,
923 S.W.2d at 556. In this regard, the trial court acts as a
"gatekeeper." See Gammill, 972 S.W.2d at 726; see also Judge
Harvey Brown, Eiglr t Gates for Expert Witnesses, 36 Hous. L.Rev.
743, 744 (1999).
The Supreme Court has identified a non-exclusive list of
factors which can be considered in assessing rel iabi lity:
( 1) the extent to which the theory has been or can be tested;
(2) the extent to which the technique relies upon the subjective interpretation of the expert;
(3) whether the theory has been subjected to peer review
and/or publication;
(4) the technique's potential rate of error;
(5) whether the underlying theory or technique has been
generally accepted as valid by the relevant scientific community; 35 and
(6) the non-judicial uses which have been made of the theory
or technique.
See Gammill, 972 S.W.2d at 720; see also Daubert 1'. Merrell
Dow Plwrms., Inc., 509 U.S. 579, 593-95, 113 S.Ct. 2786, 279698, 125 L.Ed.2d 469, 482-84 {1993).
By its terms, Rule 702 applies to testimony based on "scientific, technical, or other specialized knowledge."Tex.R. Evid. 702.
Various classifications have arisen concerning the types of testimony governed by the rule. Some cases have distinguished
between "scientific" and "non-scientific" expert test imony. See,
e.g., Gammill, 972 S.W.2d at 724; Nenno v. State, 970 S.W.2d
549,560 (Tex.Crim.App.l998); 'v\'eatherred v. State, 15 S.W.3d
540 (Tex.Crim.App. 2000). Some decisions have used the language of the rule itself by referring to some experts as possessing "specialized knowledge." See, e.g., Kraft, 77 S.W.3d at 807
(quoting Tex.R. Evid. 702). In Nelflro, the Court of Criminal

Appeals divided "scientific" expertise into two subcategories:
"hard" sciences and "soft" sciences. See Ne11110, 970 S.\.Y.2d at
560.
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In Robinson, the Supreme Court identified six nonexclusive
factors to determine whether an expert's testimony is reliable
and thus admissible. But in Gammill the Supreme Court recognized that the Robinson factors may not apply to certain testimony. In those instances, there still must be some basis for
the opinion offered to show its rel iability, and, ultimately, the
trial court must determine how to assess reliability. See Helena
Chem. Co., 47 S.W.3d at 499.
For purposes of Rule 702, reliability includes three components: (1) foundational reliability; 36 (2) methodological reliability; 37 and (3) "connective" reliability. 38 See Brown, 36
HOUS. L.REV. at 747-49 (citing Gammill, 972 S.W.2d at 72628; Merrell Dow Plwnr1s., Inc. v. Hav11er, 953 S.W.2d 706,714
(Tex.l997); Robinson, 923 S.W.2d at 555-56); see also Helena
Chem. Co., 47 S.\•V.3d at 499.
On proper challenge, few, if any, psychotherapists can pass
the test under Rule 104 and Rule 702, Tex. R. Evid., to have
their testimony admitted as expert opinion.
The Author's Challenge to the Criminal Defense Bar
vVe are at fault for allowing these purveyors of pseudoscience,
junk science and psychobabble to testify without proper challenge. vVe are at fault for not educating ourselves so that we can
get behind and destroy their facades of knowledge. Vo/c are at
fault for falling into the trap that "everyone knows that psychologists tes tify o n these matters and these tests I results are
gene rally accepted." 39
No longer must we stand idly by a nd let this garbage convict
our clients. You s hould now see that the war against psychobabble and Dr. Death can be fought and won. It will not be easy
and it will not be quick. You must educate yourself in an unfamiliar area. It will take hard work. But the rewards to you, your
clients a nd society can b e g reat.
You can re-join the battle. You can take up legal arms and
help change Nenno v. StCite, 970 S.W.2d 549 (Tex.Ciim.App.
1998) from the "high-water m ark" to an aberration in the march
to final victory against this junk scie nce , just as The Battle of
the Bulge was to World War II. Or you can sit idly by and watch
Texas as it begins using civil commitments to lock people up
after they have served their full senten ces, just as Kansas and
other states now do for sexual offenders. 40
The choice is yours. Many lives are at stake. How did you
answer the question, "who s urrendered for you in this war for
your clients' freedom?" Only you and society will eveq' know.
Join m e in the battle against junk science and psychobabble.
The war can b e won. It will n ot easy but, together, we can
prevail. cil'!!
© 2003 L.T. "Butch" Bradt
Permission g iven to Texas Criminal Defense Lawyers Association to copy, reprint or republish in any format. All others
must secure written permission from the author before copying, reprinting o r republishing in whole or in part.

(Endnotes)
I gratefully acknowledge the assistance of my friend, Carol Tavris,
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Ph.D., in the preparation of this paper and in the permission given to
quote from her presentation to the 2001 National Child Abuse Defense
and Resource Center International Conference at Reno, Nevada. Through
this donation of time and labor, Carol has once again proven that she is
a social psychologist who is more than willing to assist defense attorneys
in dealing with and defeating the jargon of psychobabble.
2 This reporting is not to be confused with the sensationalism that
passes for TV journillism. Unfortunately, far too many criminal defense
attorneys seem more concerned with the latter than with the former.
3 One of Nenno's progeny is Weatherred v. State, 15 S.W.3d 540
(Tex.Crim.App. 2000), wherein the Court of Criminal Appeals again referred to psychology as "soft science."
4 The author suggests that a great part of the problem with the
admission of psychiatric I psychological testimony in criminal cases can
be found to have its roots in Addington v. Texas, 441 U.S. 418, 429
(1979) ["Whetherthe individual is mentally ill and dangerous to himself
or others and is in need of confined therapy turns on the meaning of
facts which must be interpreted by expert psychiatrists and psychologists." (Emphasis supplied)] and in Barefoot v. Estelle, 463 U.S. 880,
898-99 (1983) ["If the jury may make up its mind about future dangerousness unaided by psychiatric testimony, jurors should not be barred
from hearing the views of the State's psychiatrists along with opposing
views of the defendant's doctors."] where the Supreme Court accepted
these persons as experts and envisioned an arena with dueling expertsthe defense's and the State's. Would the Supreme Court hold the same
way if it could be made to understand that many of these opinions have
no more reliability or validity than those obtained through the reading
of tea leaves, the casting of bones or the divining of chicken entrails?
One hopes not.
5 This is unlike our brethren in the civil arena, one of whom recently
managed to exclude a psychologist in a termination of parental rights
case - the "civil death penalty." The case is In the Interest of J.B., _
S.W.3d __ , 2002 WL 31686754 (Tex. App.- Waco 2002, slip opinion).
6 See In re : The Commitment of Boyd Mullens, _ S.W.3d __ ,
2002 WL 31835068 (Tex. App.- Beaumont 2002, slip opinion). Interestingly, while this case involves the prediction of future dangerousness
and a psychiatrist - who had never seen Mullens - testified that Mullens
represented a future danger, no mention of the APA amicus curiae brief
in Kansas v. Hendricks, infra, appears anywhere in th e opinion. This,
even though the Kansas v. Hendricks, 521 U.S. 346 (1997) opinion is
cited by the court.
7 Weatherred v. State, 15 S.W.3d 540 (Tex. Crim. App. 2000) is a
good example of this phenomenon. The scientific research on the
unreliability of eyewitness identification is a large and growing body of
peer-reviewed literature. This expert testimony was excluded "because
the trial court could have reasonably concluded th at appellant failed to
carry his burden of showing that the proffered expert testimony was
scientifically reliable." Ibid. at p. 542.
8 lf you did not know who these people are, then you are truly part
of the problem.
9 Psychiatrists, while medical doctors, fal! into the same categories.
Technically speaking, a psychiatrist is really only capable of diagnosing
organic brain disease and treating that with medication. Unfortunately,
they dabble into administering psychological tests and counseling, which
they usually have minimal training in. Areas that they really do not have
th e training for. See, Reign of Error, by Lee Coleman, M.D.
10 Psychiatrists are interesting. As noted by Lee Coleman, M.D.,
they are trained in medicine but usually do not practice it. They tend to
practice psychology, which they usuillly have little training in.
11 Confirmatory Bias is the tendency to maintain beliefs, even in the
face of counterevidence. Confirmatory bias is pervasive and has been
demonstrated across a wide range of studies that involve both laypersons and professionals.
12 If you are going to try to use this literature, the way to do it is
not to have your expert say that in his or her opinion, this confession
may have been coerced. Your expert should tell the court what the vast
body of scientific literature tells us, name the treatises, studies, etc., and
draw a conclusion from that, without invading the province of the trier
of fact by making the ultimate conclusion.
13 See/n the Interest of J.B., _ S.W.3d _ _ , 2002 WL 31686754
(Tex. App. -Waco 2002, slip opinion).
14 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993); Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992, en bane);
E./. DuPont de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 549
(Tex . 1995). 'The time to challenge f!m' expert is before th e trial com-

mences and definitely outside of the presence of the jury.
15 Granted, the Code of Criminal Procedure requires the court to
appoint psychologists to examine the competence of a defendant who
claims insanity or lack of competence. But Rule 702, Tex. R. Evid. req uires
that expert testimony be scientific and, as shown herein, psychological
testimony of this sort is anything but scientific. This conflict w ill ultimately
have to be resolved by the Court of Criminal Appeals.
16 See, Reign of Error, by Lee Coleman, M.D.
17 This begs the question why insanity is usually only raised in murder cases. Don't some people lack the capacity to commit other crimes?
18 This isn't a personal shot at the attorneys who defended Andrea
Yates. In a very to ugh case, they developed and implemented a defense
that competent attorneys could and did agree with. Her case is used as
an example to try to get attorneys to "think outside of the box."
19 This includes the State's psychological experts.
20 Nenno v. State, 970 S.W.2d 549 (Tex . Crim. App. 1998). See
also, Weatherred v. State, 15 S.W.3d 540 (Tex. Crim. App. 2000).
2 1 "Studies on the prediction of violence are consistent: clinicians
are wrong at least twice as often as they are correct." Faust and Ziskin.
Attorneys who deal with predictions of future dangerousness should
me":lorize Judge Teague's dissents in these two cases. He makes a persuasive argument for replacing Dr. Death with the flipping of a coin, based
on Faust and Ziskin's paper and the historical precedent of the method
used by General Antonio Lopez de Santa Anna in deciding which of the
176 captured Texians should be executed in 1843.
. 22 Just as no psychiatrist or psychologist can predict future behav~~ r, there is no empirical data that would allow any mental health pro fesSional tell you what event in a person's life caused the state of mind 1
syndrome I condition that the person is believed to have, or to have had
at any particular point in time. Hundreds of American soldiers may have
been in any g iven battle in Vietnam. Not all of them will claim to have
developed PTSD. Many do not. This goes directly t o the question of what
the etiology of a given psychological condition is: e.g., you can be depressed but what is the cause of the depression and what is the proper
treatmen t.
23 Nenn~ and Weatherred did not foreclose future challenges to
Dr. Death. Wh1le Nenno and Weatherred are the current law, when did it
go from being sanctionable conduct to urge the overruling of Plessey v.
Ferguson to being the legal genius of Thurgood Marshall in Brown v.
Board of Education? The same logic should apply to additional challenges
to Dr. Death and all psychobabble that is used to convict our client s or to
enhance their punishment.
24 Similarly, the dangers and shortcomings of the " clinical evaluation" are beyond the scope of this paper. Su ffice it to say that the lack of
reliability of psychological tests pales into insignificance w hen compared
to the clinical evaluation or clinical judgment.
25 The new terminology is " psychometric instrument." This is meant
to imply that the tests are somehow scientific. Just like lntoxilyzer® operators call it an "instrument" instead of a machine. Instruments are supposed to be accurate. Machines break down.
. 26 Coping With Psychiatric and Psychological Testimony, Fifth Edition.
.27 The comput~r-generated repo rt for the Personality Inventory for
Children starts off w1th a paragraph stating, "This PIC interpretation is
based on the systematic analysis of data obtained in the evaluatio n o f
be~aviorally disturbed children and adolescents. This report consists of a
senes of hypotheses that may serve to guide further investigation." O ther
computer-scored tests have similar disclaimers.
28 For those of you who wondered why psychological evaluations
tend to look so much alike, now you know. This is also why, when subpoenaed, the shrink will offer to bring the " raw data" and nothing else.
They simply cannot justify having lifted the "hypotheses" verbatim from
the computer printouts.
29 If there is an unconscious, is it Freud's "pocket" unconscious,
where each individual's unconscious is distinct and separate fro m every
other persons'; o r is it Jung's collective unconscious, where we are all part
of a greater unconscious? If Jung is right, how does the psychologist
know that w hat is being observed does not actually belong to Osama
Ben Laden or Saddam Hussein? The possibilities of this line of questioning can be more f un than the law ought to allow.
30 M edicine, which is a science, uses double-blind studies with control groups to study the effectiveness of new medicines, procedures, etc..
In these studies, neither the patients nor the doctors know beforehand
who is get ting the medicine and who is getting the placebo. Purveyors of
psychobabble don't do this. Consider PMS. The original questionnaire,

given only to women, was called the "Menstrual Distress Questionnaire."
This is an improper w ay to label the questionnaire, because it tells the test
subjects w hat the tester is looking for and therefore skews the results
obtained. A "Menstrual Joy" Questionnaire got q uite different results.
And when the word "menstruation " was removed completely and a
"Mood Symptom Checklist" was administered to women and men, there
weren'_t any si?nificant sex d ifferences! It seems that men get grumpy
from t1me t o t1me and have headaches too. But if a test is biased, the
results w ill be incomplete and misleading.
31 See, e.g., America West Airlines, Inc. v. Tope, 935 S.W.2d 908
(Tex. App. - El Paso 1996, no writ). The recent case of In the Interest of
J.B_., __ S.W.3d _ , 2002 W L 31686754 (Tex. App. · Waco 2002, slip
op101on), has an excellent step-by-step analysis of the lack of objectivity
in a psychologist's opinion and why the opinion does not qualify as expert opinion admissibl e under Rule 702 .
32 Gier v. Educational Service Unit No. 16, 845 F.Supp. 1342 (D.
Neb. Feb. 2, 1994), aff'd 66 F.3d 940 (8th Cir. 1995); United States v.
Velarde, 214 F.3d 1204 (10th Cir. 2000)
33 United States v. M oses, 137 F.3d 894 (6th Cir. 1998).
34 Th~ a_uthor understands that the composition or make-up of the
Court of Cnmmal Appeals may w ell have to change before this argument
succeeds. This should not dissuade us from continuing to challenge this
flawed reasoning.
35 General acceptance is the Frye test. Texas is not and never has
been a Frye state.
36 " If the foundational data underlying opinion testimony are unreliable, an expert will not be permitted to base an opinion o n that data
because any opinion drawn from that data is likewise unreliable." Merrell
Dow Pharms., Inc. v. Havner. 953 S.W.2d 706, 714 (Tex.1997); accord
Helena Chern. Co. v. Wilkins, 47 S.W.3d 486, 499 (Tex.2001); see also
Judge Harvey Brown, Eight Gates for Expert Witnesses, 36 HOUS. L.REV.
743, 811-875 (1999).
37 "[A]n expert's testimony is unreliable even when the underlying
data are sound 1f the expert draws conclusions from that data based on
flawed methodology." Havner. 953 S.W.2d at 714; accord Helena Chem.
Co., 47 S.W.3d at 499; see also Brown, 36 HOUS. L.REV. at 778-804.
38 "The district court [i] s not required ... 'to admit opinion evidence
which is connected to existing data only by the ipse dixit of the expert."'
Gammill v. Jack Williams Chevrolet, Inc., 972 S.W.2d 713, 727 (Tex.1998)
(quoting General Elec. Co. v. Joiner. 522 U. S. 136, 146, 118 S.Ct. 512,
519, 139 L.Ed .2d 508, 519 (1997)); see also Brown, 36 HOUS. L.REV. at
804-11 . The phrase "ipse dixit" literally means " he himself said it. "
BLACK'S LAW DICTIONARY 743 (5th ed.1979). When used as in
Gammill, the phrase refers to " a bare assertion resting on the authority
of an individual." /d.; see, e.g., Guadalupe-Blanco River Auth. v. Kraft,
77 S.W.3d 805, 808 (Tex.2002) (" Gholson's 'bald assurance' that he w as
using the widely accepted approach was not sufficient to demonstrate
that his opinion was reliable." ).
. 39 Texas is not and never has been a Frye state. General acceptance
1s the Frye test for admissibility. Any psychologist w ho argues that the
technique, methodology, etc., is generally accepted , is asking the court
to apply the Frye test.
40 Kansas v. Hendricks, 521 U.S. 346 (1997) .
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A SUMMARY OF PAROLE BoARD
VOTING RECORDS

FOR THE 2002 FISCAL YEAR
with a Review of_ Time Served
for Various Types of Offenses
from 1988-2001
By Wm. T. Habern
(Habern, O'Neil and Buckley L.LP.)
Charts containing research results by Chuck Hurt.
Research information courtesy of the
Criminal Justice Policy Council

H

ardly a day passes in our office without a phone call from some criminal defense
lawyer's office seeking to know what the parole ramifications or release prospects
are for a plea deal that the lawyer and his client have under consideration. Our
paralegal, Chuck Hurt, and I collected the summaries of voting records of each parole board
member for the fiscal year of2002. 1 Chuck then developed the following chart on which we
have posted these parole records which include both parole and discretionary mandatory
voting records. The effort was made to get as much overall information on the single page
as possible in order to make the information available to the membership. We also have
collected and attached summaries of the most recent listings of time served2 by inmates
who have committed various types of offenses broken down into the following categories:
1) Violent offenders
2) Aggravated offender

3) Non-violent offenders
4) Overall offenders

We hope this information will afford the membership basic information on which to
project answers for many of the q~estions we are called about.
I ) From the fir" of S.pttml>er, 2001 to the end of August, 2002
2 ) The time sen ·ed records for the fiS<.!I
of2002 h as )~t to be published, the charts published reDect the time from 1988 through 2001.

l'""'
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PAROLE IN 2002
The Parole Board Office Performance Chart is broken down into two categories. First, w e list each board member, but we place those individuals into the
particular parole panels to w hich each is assigned. We do note that at times such as periods of vacations or board resignation s a board member will temporarily
vote in panels other than that normally voted . We also note that under cases subject t o a S.B.45 vote1 it may be that all board members voted a particular case.
(Those votes are not indicated as a separate group, but let me assure the reader not many get paroled.)
1 Senate Bill 45 refers to those persons convicted of a life sentence on capital murder, aggravated sexual assault, or indecency w·1th a child who are subject to a parole vote
by up to the total of all18 board members.

PAROLE BOARD OFFICE PERFORMANCE -FISCAL YEAR 2002
O FFICE
LO CATION

WEST TEXAS
Amarlllo
8 06·359-7656
Abilen e
915-676-4204

BOARD MEMBE R (TERM E XPIRES)

• PolicY Board Mcmbenhiu

SlMONS, \..ueinda (Cine~)

(2105)

<
0

17.7 ( 17)

!()53

844

5 U ( i 5\

1386

18.0 (16)

1713

l!94

69.7 (!)

23375 '

4739

. 5052

3128

86!2

2203

1540

816

53.0 (13)

5821

13 11

22.5 (11)

868

498

57.4 O il '

8718

2027

23.3 (1 0)

1607

908

56.5 (12)

23151

5541

4015

2222

RUZICKA, Lynn

(2107)
(2105)
(2103)

BROWN, Lynn F.

77!0

(2/03)

;:;
"'
.....
0

20.3 (6)
. 25.6 (5)

23.9 (4)

55.3 (4)

2002 '

26.0 (4)

2645

1563

3002

1765

58.8 (8)

2642

939

35.5 (18)

8289

4267

59.1 (7)

GONZALES. Juno itn M.

(2103)

8161

2156

REx'NA, : iLiberto IBe, L)

12105)

743 1

1461

19.7 (1 S)

:moz

5619

6051

1471

24.3 (7)

1108

642

57.9(10)

9617

2385

24.8(6)

1919

985

51.3 (14)

24.1 (8)

42.7 (17)

SCO'IT, Wayne

(Resigned 5/02)

(2105)
12/03)

ROGERS-JOHNSON,Brendo1yn

(2107)
(2107)

(2/05)

T OTALS
(2105)

BURWELL, Pnddy Lana

9462

2276

25130

6!32

8411

1842

24.1 (3)

2 4.4 (2)
'21.9 (12)

51.5 (5)

2001

855

50 78

2482

!471

699

47.5 (16)

48.9 (6)

10099

2039

20.2 (14)

1825

1096

60.! (6)

10025

2161

21.6( 13)

1963

1196

60.9 (5)

28535 '

6042

21.2 (5)

5259

299 1

9625

2832

' .

2411

1403

29.4 (1)

' 56.9(3)
58.2 (9)

2144

504

23.5J2)

627

418

66.7 (2)

10439

2899

27.8(2)

2624

1607

61.2 14\

22208

6235

5662

3428

..,:z'"

FY - BOARD AGGREG ATE l"OTALS

1457 01

34308

33355

IS518

.....

FY · BOARD APl'RO VALS

6087S

JS246

1SS71

894S ,

' GARRETT. Gcrnld (Cbnirmoo)

::0

.....
:z:

'"
<::I
.....
'"
'"
N

~NK\

61.9 (1) .

26.4,(3)

' GARCIA. Rov A. (Tonv)

SAN ANTOr-110
210-226-6862

64.7(:;)

76S3

"KlEL, James (!>nul)

w

1090

(2/03)

' OWENS RiS'ic

"'
0"'
0

' 1686

SID PMAN. Cb>rle.< C. (Cin!okl

TOTALS

:z

2 4.8 (6)

~TE

..

COLLINS Lofnvctte

PALESTINE
903-723-1068

1996

OFFICE
APPRO VAL

,APPROVED

1357

TOT A U>

c::

SO:l5

CONSU>E RED

7657

T OTALS

u

APPROVE D

(2107)

SUSB, Jomes E. IJiml

HUNTSVILLE
936-291-2161

CONSIDERED

~~)

GUERRA, Daniel R. (Dan)

"GARCIA . Linda

GATESVIL LE
Z54·865-8870

P AROLES

(September 1, 2001 - August 3 1, 2002)
MEMBER
DISCRETIONARY
APPROVAL
MANDATORY
SUPERVISI ON

QFI!ICE
APPROVAL
RATE
(RANK)

.'

TOTALS
ANGLETON
979-849-3031

MEMBER
APPROVAL
RATE
(RAl\'K)

• SHAW. ALvin A.

(2107)

(2/03)

"TOTALS

Data Courtesy Criminal J ustice Policy Council, Dr. Tony F ab elo, E xecutive Director

28.1 (!)

25.04

'60.5 (2)

7.42

Chart prepared by Law Offices of Habern, O'Neil & Buckley, L.L.P.

Which board panel has the greatest percentage of parole and mandatory supervision approvals?
There are six board panels. The voting records reflect the San Antonio panel had the greatest percentage of parole approvals
and was second in approval of mandatory supervision votes, while the West Texas panel was lowest in percentage of parole
approvals, but first in percentage of discretionary mandatory approvals. The following reflects how each regional office did.

Board Office

Parole Approval

1) San Antonio Board

28.1 % approval

Place

Place

D. Mand. Sup.

2

60.5% approval

Current mem~rs include Paddy Burwell, Alvin Shaw and Chairman Gerald Garrett who votes to break any split votes.

2) The Huntsville Board

24.4% approval

48.9% approval

6

3

51.5% approval

5

4

55.3% approval

4

56.9%

3

2

Current members this year have included Wayne Scott, laFayette Collins. and Rissie Owens

3) Gatesville Board

24.1% approval

Current members this year include Lynn Brown, Juanita Gonzales, Bert Reyna

4) Angleton Board

23.9% approval

Current members this year include lynn Ruzicka, linda Garcia. and James Bush

5) Palestine Board

21.2 % approval

5

approval

Current members include Srendolyn Rogers-Johnson, Roy A. (Tony) Garcia, James Kiel

6) West Texas Board
(Amarillo and Abilene)

20.3% approval

6

61.9% approval

Current members in Amarillo include lucinda (Cindy) Simons and Dan Guerra. In Abilene, Charles Shipman

Time Served For Various Offenses
The averages on actual time served by inmates from 1988 through 2001 reflects an overall constant increase. There was an
approximately 1% decrease in time served between 2000 and 2001 which is not substantial enough to really make much difference.
Let's examine the average highs and lows reflected in the attached charts. The reader will note the differences between 1988
and 2001 are substantial:

Calendar Time in Years

Percent of Sentence Served

Year

Average Sentence Length

1988

10.68 years

3.96 years

38.0%

2001

11 .20 years

7.10 years

78.7%

Aggravated Sentences

Violent Sentences
1988

11.26 years

3.48 years

36.0%

2001

9.90 years

5.91 years

73.2%

Non Violent Sentences

1988

6.77 years

1.34 years

20.0%

4.02 years

50.9%

2001

9.38 years

1988

7.70 years

1.78 years

23.8%

2001

9.51 years

4.49 years

56.5%

Time Served For All Release Types

The following charts reflect what went on between 1988 and 2001. The average stay in prison has substantially increased even
where the average length of sentences have decreased.
We see no reason to consider the prospect of these numbers getting any better for inmates nor their families. We hope everyone finds this information of interest.
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TIME SERVED IN PRISON FOR ALL RELEASE TYPES
fiSCAL YEARS

TIME SERVED IN PRISON FOR ALL RELEASE TYPES:

1988-2001

AGGRAVATED OFFENDERS

Ptrctnl ol Stnlenet
Strv<d

fiSCAL YEARS

Stnltnce L<ngth
(In Y<ars)

Calt ndar Time

1988

7.70

1.78

23.8~'.

1989

811

1.79

22.6'/o

1988

1990

9.47

1.95

20.&%

1989

1991

9.90

1.83

18.1%

1990

1992

11.22

2.05

19.8~~

1993

11.62

2.53

1994

I 1.24

1995

(In Y•ars)

1988-2001

.----....---------.----- --.--Calendar Time
(In Years)

Per<ent of Sentence
Sorwd

10.68

3.96

38.0%

11.28

4.22

39.0%

12.56

4.72

40.0%

1991

12.93

4.66

39.0%

26.n'.

1992

13.33

4.86

40.0%

2.92

33.9'/o

1993

14.29

5.45

43.tm

8.50

2.95

41.8%

1994

14.84

5.85

46.2%

1996

7.28

2.86

44.41'.

1995

14.63

6.43

55.2%

1997

7.69

3.23

47.4%

1996

13.47

6.15

65.2%

Senten« L<ngth
(In Years)

1998

7.98

3.53

S0.4~..

1997

13.40

7.06

10.5%

1999

8.41

3.82

53.01'.

1998

11.33

6.51

73.7%

1000

8.74

4.30

S7.1%

1999

I 1.07

6.72

77.4%

1001

9.51

4.49

56.5%

2000

10.76

6.92

79.6%

2001

11.20

7.10

78.7%

Soun:e: Texas Dtp>.rtmtnt ofCrimirul Justice· Data S.l\1ces.
The abon dlta is dcrivOO from a case twt\1 &r.alysi'i of rhc lime scrn~ r.uMr lhm from
anrag~i of aweglte dlu; thcrdocc. di\'iding ca.kodn lime by KOicnce lc11glh in t}l( aOOw
lJb!c ,,;u not yield the tnJe pcrctntagc of sentence su,·cd.
Time sernd

i.s cakub!ed at the time ofrekue and is a

C'ount of the a<:tull d.l)"'S servt"d on a:

s~ntcn«.

Source: Tuas Department of Criminal Justice- Data S<rvices.
•

Tht ~\tdiLaisckriwd fnxn a n.~ baed L'\Jl)'Sis a r t})( rime SU\t'd l"lLhtr tN.n (rom
a\t-r.IS:«Ohf&rtSJklb~tberclilr.:-,di'\NioJnkncbltinxbysu.tcn.."'Ck-o&tbiathe~-~

tsbk Wtll oot )kld lh<: true pcn:cnUtc afS<G!ti':ICc str'.C>.l
Time setwd is«l~htM al the tim: ofn:k~ioC: and is l coo..otof lM atr.J.~I dl)s s.tn•td e-n a
KrotnlC't'.

Sentence kngth 3nd c-JitrAar time Rl\'td do not include offertdfn ultascd on 1'11rol~ in Abt.ntio
(S« GloSSJry ofTmru).
In

~ounc-e

length and (X'tttnYgt SC'C\td calcvb.tions, life 5.e1ltli\C'<S and sentcOC('> of gtt31t:r

tbltl60 ynrs are rountN as 60 )"C'irs.

In Texas, a fiscal ye.u begins September ltt an.i ends August lltL

ln $oCOZCt'l« k~i\)1 MJ prn-tt'.Ugt UtYtd ~l.,""Jblioc.J.1ife S('{'.l('O.."C$ a.."'Jd f(:N('f)t('S or gn!i!'f
t1un 60 ) ~ace coo;n>.<d u 60 )'C.tn.

AUf.&\;Hcd otfeod«s IIi!' llioK C'l:'.'l\'KtN of OfTt1'Ut.J defined uod« Artk~ 42.12, S«tiao
l& of the: Tnu Co..k or Criminal Ptl)('cdwtt. ~ ofTmscs inct-.Nt; r~ul m<:nkf,
~.H&t, aur.w ateJ snuJI &SS.J!llt., ~UJiY.&!N kidoJ~ agg.rn:~!cd robbery,~"')'
"'rtb a c-hi)d, K \\Ul awuh.. ~ oh dnJiy ,..·eapoo, and anyo&Mro!fcruc •l<hanaffllf!'llli' t:
"'npoo finding..
./

Offendtn COO.\i<:ltd orawa\·a:(\j ofTtrues han~ Wi<tcr plJ'Ole dig..,ilily
reqoitm.-ettts than do ooo-aggra,-a:.N cffcndcn..

TIME SERVED IN PRISON FOR ALL RELEASE TYPES:
V IOLENT OFFENDERS
fiSCAL YEARS

1988-2001

TIME SERVED IN PRISON FOR ALL RELEASE TYPES:

Sentence Length
(In Y..rs)

Calendar Time
(In Years)

Pcr« nt of Sentence
Served

1988

11.26

3.48

36.0%

1989

11.05

3.42

36.0%

1990

12.89

3.60

30.0%

1991

12.22

3.37

29.0"1.

1992

12.50

3.61

32.0"/o

1993

12.64

4.27

40.0"/o

1994

12.14

4.SI

45.2%

1995

10.80

4.72

53.9Yo

1996

9.79

4.83

59.2%

1997

9.67

5.12

64.7%

1998

9.03

5.1 I

68.1%

1999

9.08

5.33

71.6%

2000

9.22

5.82

74.7%

2001

9.90

5.91

73.2%

Source: Texas Department ofCrimirol Justice- 0 Jta Services.
Th.: abow: dlu is deri\ tJ from a ca$C b.Hcd anJ1)1iS of th~ 1~ s.tn·N ratbtr lh.ln frro1
a\"Cn1« of1UJCI:Ite cbtJ; t!'.ttef.xt, di\iJin' ukndu tiro.: by scnteo..'"'C kQ&tb in tbe abo.>w
~~ .,.,;11 no1 )itkj 1ht uuc f<('f..:-ffiiJEt of Sffi:C'O'C K ntJ.
Tirr.t Stnt\1 U ukull~ atlt.e: ti~ ofulc-ue and is a roan~ ofthc Ktull d.\ys um:doo
a Kn!ence.
In ~n:eno.."'C irnr.handremm:l~setYtdcak-ubt~s. lifc sm~~anJstn:.cnu-sofgr-t#t.:-r

ltu.r:t 60 )"C'.)IS ace count.N M 60 )"l:'.lll.

1988-2001

Senten<< L<ngth
(In \'ears)

Calendar Time
(In \'ears)

P<r«nt of Senten«
Served

1988

6.77

1.34

2MYo

1989

7.49

1.38

19.0"/o

1990

8.46

1.47

18.0"/o

1991

9.34

1.45

16.0"/o

1992

10.81

1.64

17.0"1.

1993

10.91

2.03

24.~~

1994

11.06

2.46

31.0"/o

1995

7.93

2.51

39.0"/o

1996

6.79

2.48

42.0%

1991

7.28

2.83

44.0%

1998

1.13

3.17

46.0"1 .

1999

8.24

3.44

48.1%

2000

8.59

3.83

51.1%

2001

9.38

4.02

50.9%

Source: Texas Department of Criminal Justice· Data ServicC's.
lbe aN\e dtu u dtn\·td from a cue b.JJcd &nJlysis oflht rune ~m:•d titttr tb.ln from
a\tnl~ of<~iiffil.le dm; tbt:urocc, ck\'Mna cJknd1t tim: by Stmtrx-t kDg.lh in the t..'•o..-e

lib!t \\ill ooc )'"klJ lht troc pcccentag.: of sc:r/.liKt .Kn td
l imt scn·eJ h e"kuht«l atlbe time ofrelu.u: and is a cO!ir.tQfth.: actualda)"S serw\.1 on a
scotroc:c.

\rklltot offt'Od<rs: indo&: off~nders C.xl\"klt\1 of: homkiJe., kidtuW.Dg,

K \lU I

U!-lult.

robb...'"t)',.lWUk_borsf:uyorahlbit.u Yoith thtio!t:OII~commita f~looyotbn' lhln theft.~
in&.~C'nt.y Y.i:ha c-h.lld_JD!QtkoJm; e«i\i.:'tl\1 ofa lg orTtn5c! (aNd~ ate 'Uf"'n•cd off"~
ai dtftr.N by Arttclt 42. 12, Sc..-tion Ji,oftM Ttus

NoN-VIOLENT OFFENDERS
fiSCAL YEARS

In scni«'CC lmlth acJ pen:enuge S<n·C\1 c-Jl..'"'YhtiooJ.. life
grt:.a:.:r lh.ll\ 60 ) "C".&n arc ro:JiltN as 60 )"tJJ"$..

sm:m:-n and UD:.t1k."fi of

COOC' ofCriroinal J"r«C"d-Jrt:s).

Nro-,ioler.& ofTodt:ts i~IOOt those cotwkttd of all f.'C\-"{{(rty offcftki (t\ «rf. h1 J..-gttt

OfTroJns coavi<:ced N 'iolntt orr~ ha\-c stricter ruole t li&ibility r6.JIIlrtmt~u
lhln do notHiokot <!fTtcdtcs.

In Te-.;.15, a fucal )'t.lr b:gir.s Scptnnbcr ht a.'1:d ~ ,\ cgus:tlht.

b-Jrghcyofa bibiUtioo), DV.1,dNJ ofTMSt.s, ~ ,·ct.k~ Wft. "~0\h~r m~-tlla.~
off'""'In TuJS, a fisc'l )"C"3r bes:ins Septe~r llotW eods Aug".Jst ) l n.
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What the Figures for Parole and Discretionary M andatory Supervision
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FY 2003 Parole Approval Rates by Offense Type
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Considered
Aggravated-No
!Approved
Sex Offen se
!Approval Rate
Considered
Aggravated·
!Approved
Sex Offense
!Approval Rate
Considered
Violent-Not Approved
Aggravated-No
Sex Offense
Approval Rate
Considered
Not Aggravated
IApproved
Sex Offense
Approval Rate
Considered
NOI'WiOiel'lt·NO
Approved
Sex Offense
Approval Rate
Considered
Approved
Total
Approval Rate

Sep..Q2
712
107
15.03%
336
10
2.98%
862
136

Oct-02
741
128
17.27%
372

15.78%
276
24
8.70%
3.223

12.98%
276
32
11.59%
2.641
708
24.92%
5.185
1.000
19.29%

848
26.31%
5,409
1,125
20.80%

Nov..()2
669
133
19.88%
313
7
2.24%
923
164

8
2.15%
955
124

17.77%
219
25
11.42%
2.410

683
28.34%
4,534
1.012
22.32%

Dec..Q2
538
115
21 .38%

Jan..Q3
595
109
18.32%

Feb-03
631
162
25.67%

Mar..Q3
632
164
25.95%

170
10
5.88%
682
135

216

190
7
3.68%
767
197

253

4
1.85%
779
153

8
3.16%
937
233

19.79%
159
19
11.95%
2,035
641
31 .50%
3,564
920
25.67%

19.64%
188
33
17.55%
2.293
725
31 .62%
4,071
1,024
25.15%

25.68%
203
31
15.27%
2.553
962
37.68%
4 ,344
1.359
31 .28%

24.87%
244
27
11.07%
2.949
1.276
43.27%
5.015
1,708
34.06%

Apr..Q3

May..Q3

Jun..Q3

Jui..Q3

Aug..Q3

FYTotal

To Date Estimated
4,518
918
20.32%
1,850
54
2.92%
5.905
1.142

19.34%
1,565
191
12.20%
18.304
5.843
31.92%
32,142
8. 148
25.35%

7,745
1,574
20.32%
3.171
93
2.93%
10.123
1.958

19.34%
2.683
327
12.19%
3~.378

10.017
31.92%
55,101
13.968
25.35%

FY 2003 Discretionary MS Approval Rates by Offense Type

Sep..()2
Considered
Aggrava ted-No
Approved
Sex Offense
Approval Rate
Considered
Aggravated- Approved
Sex Offense
Approval Rate
Considered
Violent-Not Approved

0ct..()2

Nov..Q2

Dec..()2

Jan..Q3

Feb-03

3
0
0.00%
5
1

1
1
100.00%
5
0

2
1
50.00%
9
1

5
4
80.00%
5
0

3
1
33.33%

20.00%
172
58

0.00%
293
91

11.11 %
212
56

Approval Rate
Considered
Not Aggravated Approved
Sex Offense

33.72%
38
14

31.06%
64
26

Approval Rate
Considered
Nonviolent-No
IApproved
Sex Offense
Approval R<1te
Considered
Total
IApproved
IApproval Rate

36.64%
1,320
798
60.45%
1,538
871
56.63%

40.63%
1,603
941
58.70%
1.966
1.059
53.87%

Mar-03

Apr..Q3

2
0
0.00%
15

0

4
1
25.00%
5
1

0.00%
158
62

0.00%
142
68

26.42%
43
20

39.24%
39
14

47.89%

46.51%
1.041
589
56.58%
1.307
667
51.03%

35.90%

29.41%
993
654
65.86%

8

May..Q3

Jun..Q3

Jul-03

Aug..()3

FYTotal FY Total
To Date Estimated
34
14
41 .18%

3

20
8
40.00%
52
6

20.00%
203
100

20.00%
261
101

11.54%
1.441
536

11.24%
2.470
919

49.26%
40
17

38.70%

37.21%

13

37.20%
288
11 4

42.50%
1.005
702
69.85%
1.257
821
65.31%

43.33%
1.242
891
71.74%
1.550
1,008
65.03%

39.58%
8.033
5,070
63.11%
9.834
5.734
58.31%

39.47%
13,771
8.691
63.11%

89
10

Aggravated-No
Sex Offense

829
495
59.71%
1,036
575
55.50%

34
10

1.180
733
62.12%

30

494
195

16.858
9.830
58.31%

In Mentoriunt
Cliffonl lV. Brown
Excerpted from a Resolutio11 of the
Lubbock Coull/)' Bar Associatio11
i11 Memory of Clifford W Brow11

trial court but also the appellate field as well, and the Southwestern Reporter is replete with cases which he appealed and
reversed. It can truly be said that any prosecutor who matched
wits with Cliff had his hands full and became a better lawyer as
a result of having such a worthy adversary in court. Clifford
was a member of the State Bar of Texas and was a Life Fellow in
the Texas Bar Foundation. He was also admitted to practice in
the United States District Courts for the Northern and Western Districts of Texas; the Fifth and Eleventh Circuit Courts of
Appeals and the Supreme Court of the United States. He served
as President of the Lubbock County Bar Association in 1958.
He was one of the founding members and the first President of
the Lubbock County Criminal Lawyers Association, President
of Texas Criminal Defense Lawyers Association and was inducted into the Texas Criminal Defense Lawyers Hall of Fame.
He is survived by his wife, the former Virginia Greer to whom
he was married on October 1, 1943, the same day which he
received his pilots wings in the Army Air Corps, and who pinned
those wings on him. He is also survived by one son, Robert
Michael who was also his law partner and one daughter, Susan
Brown Dennis of College Station, Texas and two grandchildren.
Clifford is also survived by many friends and admirers in the
legal profession, in Lubbock and over the entire state, and innumerable people whose lives he touched and made better.

A special meeting of the Lubbock County Bar Association
has, this 8th day of lvlay 2003, convened in the 72nd District
Courtroom. The purpose of the meeting is to memorialize the
life and career of Clifford W. Brown, one of the most highly
respected lawyers in the practice of Criminal Law, not only in
Lubbock County but in the State of Texas.
Cliff as he was commonly called, grew up in Higgins, 'lexas
after having been born, just across the state line from there, in
Ellis County, Oklahoma. He was the fourth of five children born
to his mother and father. After his mother died while Cliff was
very young, his f.1ther remarried and additional brothers and
sisters were born of the marriage of his father to Cliff's then
stepmother.
Upon graduation from high school, Clifford enrolled in
Texas Technological College and received his Bachelor's degree
with a Major in Government in 1942. World War II was in
progress at that time and after he graduated from Tech he joined
the United States Army Air Corps, and went into flight training. On October I , 1943 he received his pilot's wings and in
IT IS THEREFORE RESOLVED that this expression of redue course became a member of the 15th Air Force as a B-17,
Flying Fortress, pilot. His service as such was in Italy and in the spect, honor and sympathy be extended to the family and friends
invasion of Southern France under command, at various times, of Clifford 'vV Brown, and that the same be recorded in the minof General Mark Clark and General George Patton. Clifford utes of this Association, the County and District Courts of Lubflew 53 combat missions and, although it was awarded many bock County, Texas, the Seventh Court of Appeals, the Court
years later, he received the Distinguished Flying Cross for sav- of Criminal Appeals. the Supreme Court of Texas, the United
States District Court for the Northern District of Texas, Lubing his disabled B-17 nnd its crew during one of his missions.
After he was discharged from the service, Clifford enrolled bock, Texas, and the State Bar of Texas.
in the University of Texas School of Law in 1946 under the G.I
Bill. At that time there was nn accelerated program by which he
Steven Charles Losch
received his law degree in 1948, and was admitted to the pracExcerpted from a piece by Stel'e Burr
tice of law the same year. Upon graduation the Brown family
Steve11 Charles Losch
moved to Lubbock and Clifford began his practice oflaw which
A Wo11de1f11l Colleague a11d a Lawyer ofImmeasurable \'aiue
lasted for 47 years until his retirement in 1995. Clifford became
a partner in the firm of Burks and Brown and was tutored in
On !vlay 3, 2003, Steve Losch died. To those of us in the capital
the trial practice by Burton S. Burks who was a former District
Attorney. During the course of his legal career he had various defense community in Texas, Steve wns a giant. He was a brilother partners including but not limited to Dean Shuman and liant lmvyer who led many of us through the maze of Texas
Derry Harding. Under the tutelage of Burton S. Burks, he be- death penalty law and helped us work as creatively as we could
ca me a master at perfecting the record in any cri minal case he with very little. He was also a dedicated husband and stepfatried.
ther and a person of faith. We already miss Steve sorely.
Although Cliff's practice included a wide expanse of the law,
Steve came to the law relatively late in his life. After a career
his field of greatest expertise was in the criminal law, and with- in spor tswriting, he decided to go to law school. Living in New
out doubt was one of the most accomplished criminal lawyers York City, Steve graduated from City University of New York's
ever produced in Lubbock. This expertise covered not only the Law Scho.ol in 1987. He went to work immediately in the np-
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peals section of New York Legal Aid. Required to handle a certain number of appeals each year, Steve quickly mastered these
cases, wrote the briefs, and began looking around for more work.
During this time, New York lawyers were being heavily recruited
to handle death penalty cases in other states. Drawn to this work
during law school, Steve- in his spare time at Legal Aid- answered the call.
By 1988, Steve began representing people on Texas' death
row in direct appeals and habeas proceedings. By 1990, he left
Legal Aid, but not New York, to take this work on full-time.
Working out of his apartment in Brooklyn, Steve teamed up
with a growing number of Texas lawyers to handle an inCI·easing number of Texas capital cases. Steve's approach to cases was
rigorous and unrelenting. He researched better than anyone.
His petitions ignored no issue of possible merit. His briefs were
hard-hitting, as well supported by the law as arguments could
be, and - more often than not- successful. He teamed up with
many of us, helping us all be better lawyers than any of us could
have been without him. He knew how to call on others for skills
that he lacked and he provided his own skills willingly to many
of us who could not begin to turn an argument the way he
could.
By the mid-90's, Steve had moved to Houston. \•\Torking out
of his apartment in Houston, Steve took on more cases ranging
over the entire state. Never a lone ranger, Steve found the collaboration from actually living in Texas exhilarating. He
branched beyond appeals and habeas work and blended trial
cases into his practice, focusing primarily on pretrial motion
practice, ev identiary issues, preserving objections, and instructions.
Steve's life in the law continued to grow as well after he relocated to Texas. Within two years of moving to Texas, he wrote a
treatise on Texas death penalty law - Death Penalty Lmv and
Practice in Texas. Brilliantly conceived and thoroughly researched, Steve's book was immensely practical. It quickly became a critical tool of the trade. Texas Criminal Defense Lawyers Association asked Steve if they could publish his book and
has continued to do so to this day.

Many of us know or have at least heard of Tony Amsterdam.
Tony is a law professor at New York University and, since before Furman v. Georgia, has been the mentor and guiding light
for the death penalty defense movement in this country. Tony
and Steve knew each other from the time Steve was a law student. On hearing of Steve's passing, Tony summed it up so well
when he said, "Steve had so much, gave so much, so selflessly and was allowed so little time." We grieve Steve's passing, but
more, we celebrate the qualities that he brought to his work
and the goodness that he shared with so many. I!!L

TCDLA Announcements
TCDLA member Sandra 1<. Foreman
announces the opening of her law practice
in the area of social security disability and
state and federal writs of habeas corpus in
non-death penalty cases. Attorney
Foreman worked for State Counsel for
Offenders for four years, and as the
Director of Advocacy at Covenant House
Texas for two years. Ph: 281-866-7464;
Fax: 832-249-9321; email:
sanforeman@hotmail.com.

TCDLA member D.H. Wannamaker,
formerly an Assistant Federal Public
Defender, has joined the law offices of
Joseph A. Turner, P.C., 1504 West Avenue,
Austin, Texas 78701, Ph: (512) 4 74-4892;
Fax: (512) 474-8252

Congratulations to the top four winners in the TCDLA
Membership Drive and thanks to all who
participated!
Ist place: Danny Easterling, Houston
2nd place: jeff Harre lson,Texarkana
Jrd place: Susan E.Anderson, Dallas
4th place: Donald Dowd, Linden

TCDLA got almost 300 new membe rs in 5 months.Wow!

32 VOICE FOR THE DEFENSE JUNE

2003

Note: In last month's SDR. the
heading for the summary of
Swearingen v. State incon·ectly
showed judge johnson as the
author of a concuning opinion.
However. the body corTectly
reflects and summarizes her
dissenting opinion in that case.
The editors apologize for t he
erTor.

IGNIE!ICA Tr
ECISIONS
&·P ORT
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June2003
SUPREME COURT
CROSS-BURNING STATUTE WAS NOT UNCONSTITUTIONAL: VIRGINIA v. BLACK
eta!., No. 01-0017, Cert to Supreme Cou rt ofVirginia (262 Va. 764,553 S. E. 2d 738) affirmed in part, vacated in part, and remanded, 4/7/03
Respondents .131ack, Elliot & O'Mara, were convicted of cross-burning under a Virginia
statute that prohibits any person, with the intent of intimidating any person or group, to
burn a cross on the property of another, a highway or other public place. Statute also specifies that any such burning is prima facie evidence of an intent to intimidate a person or
group. Virginia Supreme Court held the cross-burning statute was unconstitutional on its
face.
HELD: The judgment is affirmed in part, vacated in part. and remanded.
Majority opinion: O'Connor, with Rehnquist, Stevens, Scalia & Breyer (in Parts I, II,
and III) concluded that a State, consistent with the First Am endment, may ban cross burning carried out with the intent to intimidate. Burning a cross in the United States is inextricably intertwined with the history of the Ku Klux Klan, which, following its formation in
1866, often used cross burnings as a tool of intimidation and a threat of impending violence, although such burnings have also remained potent symbols of shared group identity
and ideology, serving as a central feature of Klan gatherings. After a lengthy analysis, the
opinion concluded that the First Amendment permits Virginia to outlaw cross burnings
done with the intent to intimidate because burning a cross is a particularly virulent form of
intimidation. Instead of pro hibiting all intimidating messages, Virginia may choose to regulate this subset of intimidating messages in light of cross burning's long and pernicious
history as a signal of impending violence. A ban on cross burning carried out with the
intent to intimidate is fully consistent with Court's precedent.

Mii<E CliARlrON

Plurality Opinion: In Parts IV & V, O'Connor, joined by Rehnquist, Stevens, and Breyer,
concluded that the Virginia statute's prima facie evidence provision, as interpreted through
the jury instruction given in respondent Black's case and as applied therein, is unconstitutional on its face. The provision permits a jury to convict in every cross burning case in
which defendants exercise their constitutional right not to put on a defense. And even where
a defendant like Black presents a defense, the provision makes it more likely that the jury
will find an intent to intimidate regardless of the particular facts of the case. It permits the
Commonwealth to arrest, prosecute, and convict a person based solely on the fact of cross
burning itself. As so interpreted, it would create an unacceptable risk of the suppression of
ideas. Black's conviction cannot stand, and the judgment as to him is affirmed. Conversely,
Elliott's juq' did n ot receive any instruction on the prima facie provision, and the provision
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was not an issue in O'Mara's case because he pled guilty. The
possibility that the provision is severable, and if so, whether
Elliott and O'Mara could be retried under the statute, is left
open. Also left open is the theoretical possibility that, on remand, the Virginia Supreme Court could interpret the prima
facie provision in a manner that would avoid the constitutional
objections described above.
Concurrence/Dissent: Souter, joined by Kennedy and
Ginsburg, concluded that the Virginia statute is unconstitutional
and cannot be saved by any exception under R. A. V v. St. Pmd,
505 U.S. 377, and therefore concurred in the Court's judgment
insofar as it affirms the invalidation of respondent Black's conviction.
DEFENDANT CAN RAISE INEFFECTIVE ASSISTANCE ON
§2255 MOTION EVEN IF NOT RAISED ON DIRECT APPEAL: MASSARO~·. UNITED STATES, No. 01-1559, Cert. to
2"~ Circuit (27 Fed. Appx. 26), reversed and remanded, 4/23/
03: Opinion: Kennedy (unanimous)
A day before his trial on Massaro's racketeering/murder prosecution, prosecutors learned of a bullet allegedly recovered from
the car in which the victim's body was found, but did not inform defense counsel until the trial was underway. Trial counselmore than once declined the district court's offer of a continuance so the bullet could be examined. Appellate counsel
argued that the bullet was erroneously admitted in evidence,
but did not fault trial counsel for not getting the continuance.
On a 28 U.S. C. § 2255 claim Massaro argued trial counsel was
ineffective for failing to accept the trial court's offer of a continuance. The district court found his claim procedurally defaulted because he could have raised it on direct appeal, and 2"d
Circuit adhered to its precedent that, when the defendant is
represented by new counsel on appeal and the ineffective-assistance claim is based solely on the trial record, the claim must
be raised on direct appeal; failure to do so results in procedural
default unless the petitioner shows cause and prejudice.
HELD: An ineffective-assistance-of-counsel claim may be
brought in a collateral proceeding under §2255, whether or
not the petitioner could have raised the claim on direct appeal. Requiring a criminal defendant to bring ineffective assistance claims on direct appeal does not promote the procedural
default rule's objectives: conserving judicial resources and respecting the law's important interest in the finality ofjudgments.
Applying that rule to ineffective assistance claims would create
a risk that defendants would feel compelled to raise the issue
before there has been an opportunity fully to develop the claim's
factual predicate, and would raise the issue for the first time in
a forum not best suited to assess those facts, even if the record
contains some indication of deficiencies in counsel's performance. A §2255 motion is preferable to direct appeal for deciding an ineffective assistance claim. When a claim is brought
on direct appeal, appellate counsel and the court must proceed
on a trial record that is not developed precisely for, and is therefore often incomplete or inadequate for, the purpose of litigating or preserving the claim. A defendant claiming ineffective
counsel must show that counsel's actions were not supported
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by a reasonable strategy and that the error was prejudicial.
Strickland v. Washington. The evidence introduced at trial, however, will be devoted to guilt or innocence issues, and the resulting record may not disclose the facts necessary to decide
either prong of the Strickland analysis. Under the rule announced here, ineffective assistance claims ordinarily will be
litigated in the first instance in the district court, the forum
best suited to developing the facts necessary to determining the
adequacy of representation during an entire trial. The court
may take testimony from witnesses for the defendant and the
prosecution and from the counsel alleged to have rendered the
deficient performance. In addition, the §2255 motion often will
be ruled upon by the district judge who presided at trial, who
should have an advantageous perspective for determining the
effectiveness of counsel's conduct and whether any deficiencies were prejudicial. Court does not hold that ineffective assistance claims must be reserved for collateral review, as there may
be cases in which trial counsel's ineffectiveness is so apparent
from the record that appellate counsel will raise the issue on
direct appeal or in which obvious deficiencies in representation will be addressed by an appellate court sun sponte. In such
cases, certain questions mar arise in subsequent §2255 proceedings concerning the conclusiveness of determinations made on
the claims raised on direct appeal; but these implementation
matters are not before the Court.

FIFTH CIRCUIT
SPEEDY TRIAL: UNITED STATES 11. WILSON, No. 00-20041
(2/13/03)
Defendant filed a motion to dismiss based on speedy trial
grounds. The government claimed the statute was suspended
pursuant to 18 U.S.C Section 3292. The issue was whether the
government proved an official request for assistance was made
to the Bahamas. They presented a paralegal specialist, who was
not employed at the time in question. However, she testified
about the procedures and policies in place at the time, and identified entry logs. The government did not call anyone with actual knowledge, even though there were three individuals who
still worked for the government. There were also factors casting suspicion on the validity of the records. Court holds the
government failed to meet its burden of proving a proper request was made. In so holding, court drew an adverse inference
from the failure to call witnesses with pertinent knowledge of
the facts.
ACCEPTANCE OF RESPONSIBILITY: UNITED STATES
WHEELER, No. 02-40076 (2/19/03)

11.

Court granted a two level departure for acceptance of responsibility. However, the court denied an add itional one level
based on the fact that the defendant was not prompt in providing the probation officer with a statement of acceptance of guilt.

Court holds that once a decision is made to grant credit for
acceptance of responsibility, the discretion to deny the additional one level is limited. Here there was no dispute that the
defendant timely advised authorities of his intent to plead guilty.
However, the defendant does not win. Court holds his objection was not timely, because it was not made within 14 days of
receipt of the pre-sentence report. As such, review was for plain
error. Court notes that the review for plain error was not focused on whether the court would have chosen the same sentence absent the error, but whether they could have. Here, the
sentence was within the range of the corrected offense level,
and therefore the Court holds the error need not be corrected.

a conviction for domestic violence. The predicate offense was a
simple assault without a family violence finding. Defendant
argued that the predicate offense did not involve physical force.
Court rejects that argument, finding that the element of bodily
injury encompasses the use of physical force. Court also holds
that the predicate offense does not need to be one which has as
an element the relationship between the defendant and the victim. Court can look at the underlring facts to determine whether
the required relationship was established. Thus, even a conviction for misdemeanor assault with no family violence finding
can support a prosecution in Federal court.

VOLUNTARINESS OF PLEA: UNITED STATES v. MARIO
ALBERTO i\tlENDOZO-MONTOYA, No. 01-51147 (2/20/03)
COURT OF CRIMINAL APPEALS
Defendant moved to withdraw his guilty plea, arguing it was
not voluntary. He claimed that he was unaware of any discretionary relief available at the time of his initial deportation.
There was no doubt he was eligible at the time of his prior convictiOJl for discretionary relief from deportation. Court focuses
on whether there is a reasonable likelihood that such relief
would have been granted, and finds it would not have in light
of the defendant's extensive criminal record and evidence of
immoral behavior. Additionally, the abilit}' to receive such relief does not establish actual innocence. Therefore, the court
concludes there was no error in not allowing the defendant to
withdraw is guilty plea.

PDR OPINIONS
NO "HOT PURSUIT" BUT ONLY "LUKEWARM CHASE"
NEEDED TO JUSTIFY STOP & DETENTION WHEN POLICE ARE OUTSIDE THEIR JURISDICTION: MICHAEL
JOHN YEAGER''· State, No. 1555-00, SPA's PDR from Tarrant
County, Reversed, 4/2/03; Offense: DvVI; Sentence: COA: Reversed (23///566 -Waco 2000); Opinion: Hervey; Dissent:
Meyers; Dissent: Johnson & Price; \o\'omack concurred w/o opinion.

Officers from Pantego Village saw Appellant run into a ditch
while leaving a bar there. Suspecting he was drunk, they followed him (to "evaluate" his driving) out of the city limits of
Pantego Village, and into the city of Arlington, where they fiCourt holds that burglary of a building, and unlawful use of nally stopped him after he almost hit another car. At a hearing
a motor vehicle arc not crimes of violence, as it was defined at on his motion to suppress, Appellant argued that the Pantego
the time of the plea. Therefore, a 16 level enhancement could police had no authority to detain him outside their jurisdicnot be imposed for illegal re-entry.
tion. The parties stipulated that Pantego Village was a Type "B"
Municipality. COA held that a Type "B" municipality officer's
SEARCH OF CAR INCIDENT TO ARREST: UNITED STATES authority ends at the city limits unless extended by statute or
V. GREEN, No. 01-31359 (3/11/03)
common law. COA held that once outside the city limits, officers could only arrest Appellant based on probable cause or for
Defendant was arrested on a parole warrant. Officers fol- committing an offense within their view. The "investigative delowed him to his residence. When he arrived, the defendant tention" conducted by the officers based on reasonable suspiexited the car, and was at his front door when officers ap- cion was not authorized. COA then decided the detention could
proached. They placed him under arrest, and as they were at- not be justified on hot pursuit because the officers just "foltempting to do so, he broke away and ran. Police quickly ap- lowed" Appellant out of the jurisdiction for the purpose of
prehended and handcuffed him. Officers then searched his car, observing, not detaining him. CCA granted the SPA's PDR to
finding a gun. They attempted to justify the search as one inci- determine whether the hot pursuit doctrine applies here.
dent to arrest. Court holds the search cannot be justified on
HELD: Assuming Appellant has standing to challenge the
that basis, since th e defendant was outside the vehicle when he officers' authority to detain him outside their geographic
was arrested. Additionally, there was no threat that he could boundary, his initial detention was lawful under the "hot purobtain a weapon from the vehicle, since he was in custody and suit" doctrine. Under the doctrine, the relevant consideration
handcuffed at the time of the search.
is whether the initial "pursuit" was "lawfully initiated on the
ground of suspicion." Here, it was, because it began with officPOSSESSION OF FIREARM- PREDICATE OFFENSE: ers' geographic boundary and was based on suspicion that ApUNITED STATES V. SHELTON No. 01-20938 (3/18/03)
pellant was DWL Moreover, the timing of the officers' investigative detention outside their boundary is irrelevant under the
Defendant was convicted of possessing a weapon following hot pursuit doctrine. The relevant consideration js that officCRIMES OF VIOLENCE: UNITED STATES v. RODRIGUEZRODRIGUEZ, No. 02-20697 (2/27/03)
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ers' conduct ultimately resulting in Appellant's initial detention and subsequent arrest was lawfully initiated on the ground
of suspicion. Judgment is reversed, and trial court's judgment
is affirmed.

COA originally reversed the conviction and remanded the
case for a new trial after holding the trial court should have
granted a challenge for cause. Carroll, 9971/399 (Beaumont
1999). On State's PDR, the CCA remanded the case for a harm
analysis in an unpublished opinion, in light of Johnson, 43 I I I 1
Meyers' Dissent: CCA did not address the issue raised by (CCA 200 I) (erroneous denial of defense challenge for cause is
the SPA, and upon which review was granted. The SPA's PDR subject to harm analysis under TRAP 44.2(b) ). On remand COA
was granted on this issue:
did not conduct the harm analysis, but reconsidered its origiMust law enforcement officers intend to detain an intoxi- nal determination and concluded that the trial court did not
cated driver within their jurisdiction in order to later detain err because the venireman in question was not subject to a chalhim outside their jurisdiction under the "hot pursuit" doctrine? lenge for cause. Appellant's PDR was granted to determine
The majority ignores that COA had ruled there was no hot whether COA exceeded the scope of the remand order by depursuit. SPA did not ask CCA to decide whether officers were ciding the case on a basis other than that expressly set out in
involved in hot pursuit ofAppellant, but rather only what mind the order.
set cops needed to form while inside their jurisdiction in order
HELD: COA's are not limited on remand to deciding the
to legitimize the arrest outside their jurisdiction. Majority pre- pertinent point of error based solely on the explicit basis set
sumes that cops were in hot pursuit, but that can't be consid- out by CCA in a remand order. Question presented is whether
ered absent a request by the state.
it is within the scope of a COA's authority, after a remand by
CCA, to re-analyze the relevant point of error based on grounds
Jolmson's Dissent: The hot pursuit doctrine involves a chase not required by the remand order, but not foreclosed by it eiand pursuit of, and flight by, the suspect, that is, an immediate ther. CCA conducts an analysis of its precedent, and finds a
continuous pursuit of and some effort by the suspect to escape. conflict, but only with one opinion. In Williams, 829//216 (CCA
Here, there was no chase, but only an observation by officers. 1992), CCA held that a COA has exceeded the scope of its reAppellant made no attempt to elude or flee. Chasing certainly mand order because it decided a matter not argued, briefed, or
means following, but following does not necessarily mean chas- raised on appeal by either side. However, Williams had little
ing. COA was correct in concluding that there was no pursuit analysis, and did not cite any of CCA's prior decisions which
initiated within the officers' jurisdiction. Because there was no held that a remand order was not necessarily limited to the ispursuit, there could be no "hot pursuit" and the SPA's request sue upon which the case was remanded. Eg., Adkins, 829//216
for relief should be denied.
(CCA 1992). Also, Williams has not been cited in any subsequent opinions. Therefore, CCA determines that Williams is
[***Editor's Note: Evidently, the majority has doubts as to an aberration, expressly overrules it, and reaffirms AdkillS. COA
whether Appellant has standing to complain that officers acted should not be precluded from conducting the full analysis in
outside their geographical boundaries. They cite Chavez, 9111 reaching its final conclusion, as long as that analysis is not spe817 (CCA 2000), in which an officer working for a multi-county cifically precluded by CCA's remand order. This is true even if
drug task force arrested the defendant, who was determined to the result is that the COA ultimately affirms a particular ruling
have no standing to complain that he had acted outside his ju- of a trial court that it had originally reversed. Here, in light of
risdiction. CCA also, in a footnote, mentions that because the Adkins, it was within the scope of review on remand to reconparties stipulated to fact that Pantego Village was a Type "B" sider whether it was error for the trial judge to overrule
municipality, that stipulation precludes application of the plu- Appellant's challenge for cause of a venireman. Judgment is
rality opinion in Angel, 74011727 ( CCA 1987). CCA notes "that therefore affirmed.
the continued viability of Angel is squarely presented in
Armendariz v. State, 02-0070, which is currently pending[.]" DEADLY WEAPON FINDING NOT SUPPORTED BY EVIThe issues granted in Armendariz, a State's PDR, are:
DENCE: JOHNNY WELDON CATES, Ill, V. STATE, No 42102, Appellant's PDR from Harris County, Reversed, 4116/03;
l. Do police officers employed by a " home-rule" municipal- Offense: Failure to Stop & Render Aid; Sentence: 5 yrs + $5000
fine; COA: Affirmed {66//1404 - Houston 14'h 2001); Opinion:
ity have county-wide jurisdiction?
Keasler, joined by everyone but Womack who dissented wlopin2. Can city police officers without jurisdiction legally stop a ion.
suspect on the basis of information relayed to them by a deputy
Appellant ran over and killed the victim, who was walking
sheriff with jurisdiction?]
across the street late at night after the car he had been riding in
COA NOT LIMITED BY SCOPE OF REMAND ORDER: left the road, hit a tree, and caught on fire.A couple (the Wongs)
TIMOTHY EARL CARROLL v. State, No. 0919-02, Appellant's followed Appellant's truck and got his license plate, which they
PDR from Polk County, Affirmed, 412103; Offense: Aggravated gave to police. After Appellant was convicted of the offense, the
Robbery; Sentence: 40 yrs; COA: Affirmed {74///414 - Beau- trial court entered an affirmative finding that Appellant's vemont 2002); Opinion: Cochran, joined by everyone but Keasler, hicle was a deadly weapon. Appellant complained the evidence
who concurred in judgment wlo opinion.
was insufficient to support the deadly weapon finding, but COA
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affirmed. PDR was gra nted to second-guess this decision.
HELD: The evidence was insufficient to establish beyond a
reasonable doubt that the truck was used or exhibited as a
deadly weapon during the offense of failure to stop and render aid. COA determined that the "essential question" was
whether Appellant, "while leaving the scene of the accident, operated the vehicle in a manner capable of causing serious injury or death." The jury could have concluded, based on Mrs.
Wong's testimony that her husband was driving 85 to 90 mph
to catch up to Appellant, that Appellant was also driving that
same speed, which rendered his vehicle capable of causing death
or serious bodily injury during commission of the offense,
namely, leaving the scene of the accident. However, the dissenting Justice disagreed because there was no evidence that Appellant was traveling as fast as the Wongs. Although the Wongs'
car was traveling at a high rate of speed, they caught up to it
easily, and the chase was over when Appellant stopped at a traffic light. The dissent also noted that the State offered no testimony that Appellant was driving recklessly when he left the
scene or that his conduct presented an unreasonable danger to
others. Without such evidence, the jury could not rationally
conclude that he used or exhibited a deadly weapon in the commission of the offense. CCA agrees with the dissent. In order to
be sufficient, the evidence must demonstrate that the deadly
weapon was used or exhibited "during the transaction from
which" the felony conviction is obtained. To sustain a deadly
weapon finding, there must be evidence that others were actually endangered, not "merely a hypothetical potential for danger if others had been present." An automobile can be a deadly
weapon if it is driven so as to endanger lives. Here, the relevant
time period for determining whether the truck was used and
exhibited as a deadly weapon is the time period after the \'ictim
was hit. The only evidence in the record concerning the manner in which the truck was driven after it hit the victim was
Wong's testimony, which did not show Appellant was driving
recklessly, but rather tended to show he was driving considerably slower than the Wongs. Because the evidence is insufficient to support the deadly weapon finding, the judgment is
reformed to remove said finding.
A HOSPITAL REALLY IS A SUSPICIOUS PLACE: BRADLEY
ROBERT DYAR v. State, No. 1794-01, Appellant's PDR from
Bastrop County; Affirmed, 4/23/03; Offense: 0\VI; Sentence:
180 days (probated for 2 yrs); COA: Affirmed (59///713 -Austin 2001); Opinion: Price, joined by everyone but Keller, Keasler
& Hervey, who concurred w/o opinion; Concurring Opinion:
Cochran, joined by Meyers & Johnson.
Appellant crashed his car and was taken to a hospital. He
was arrested and his blood was taken by hospital personnel at
the behest of the arresting cop, who did not have a warrant, but
thought he had probable cause to arrest. Appellant moved to
suppress the blood test results, but after a hearing the motion
was denied. He pled nolo and appealed the pretrial issue. The
sole question for this appeal is whether the arrest was justified
under the "suspicious place" exception ofTCCP art. 14.03(a)( l ).
Under the totality of the circumstances test, COA found that

the accident scene coupled with officer's observations at the
hospital constituted the "suspicious place" leading to the
Appellant's lawful arrest.
HELD: The test under Article 14.03(a)(l) is a totality of
the circumstances test. First. probable cause that the defendant committed a crime must be found and second. the defendant must be found in a "suspicious place."Appellant argues
that a hospital is not a "suspicious place" and asserts that under
Johnson v. State, 722//417 (CCA 1987) (in which the defendant
was arrested two hours after the offense was committed, but at
the crime scene), a "suspicious place" is where the criminal activity occurred. CCA reviews its precedent, and agrees with COA
that Appellant was found in a suspicious place. The officer arrived at the scene of the accident and was informed that the
driver was taken to the hospital, which would tend to make a
hospital a suspicious place in which to seek the driver who was
suspected of causing the accident. At the hospital, soon after
the accident, the cop saw that Appellant had slurred speech,
red glassy eyes, a strong smell of alcohol and that many of the
his answers were unintelligible. Appellant also admitted to
drinking and driving. Those facts in relation to the hospital
make the hospital a "suspicious place." Those same facts also
provided probable cause to believe that Appellant had been
drinking and driving. Under these facts, COA did not err, thus
judgment is affirmed.
Concurring Opinion: Joins majority opinion, but adds comments "in the fond hope that the Texas Legislature will one day
revise article 14.03(a)( 1) to clarify the meaning of its provision
that a peace officer may arrest, without warrant, certain 'persons found in suspicious places."' Points out that Professors Dix
and Dawson call thjs article "[t]he most troublesome of the
statutory provisions authorizing warrantless arrests," and for
good reason. It makes little sense. Legislative rationale for exempting arrests made in "suspicious places" from the warrant
requirement is uncertain, but, Dix and Dawson say this uncertainty "has never troubled the Texas courts." "Well, the phrase
itself has troubled Texas courts and has engendered both convoluted constructions of the English language and impressive
judicial gymnastics, as our courts have attempted to discern
whatever it is that the Legislature might have meant by that
phrase. Regardless of whether our interpretations accord with
the Legislature's original or current intent, the phrase, 'persons
found in suspicious places: misleads the bench and bar."
TRIAL COURT DID NOT ERR IN REFUSING TO SUPPRESS
DOPE FOUND BETWEEN APPELLANT'S BUTTOCKS:
DANNY JOE MCGEE v. State, No. 1408-00, State's PDR from
Harris County, Reversed 4/23/03; Offense: POCS; Sentence: 90
days; COA: Reversed (23///156- Houston [14'11] 2000); Opinion: Keasler, joined by Keller, Womack & Hervey; Johnson,
Holcomb & Cochran join in part; Concurring opinion:
Cochran, joined by Johnson & Holcomb; Concur/Dissent: Price,
joined by Meyers.
An informant told police that Appellant and his friend were
selling crack on a street corner, and Appellant was storing the
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dope between his buttocks. After identifying the two, the officer smelled pot and saw pot smoke around them. He confirmed their identities, then did a search for weapons. After finding only a large joint on the ground, the officer arrested the
two. At a nearby fire station, Appellant was made to pull down
his pants and spread his buttocks. The dope was visible there
inside a plastic wrapper, despite Appellant's efforts to stuff it
up his anus. Appellant sought suppression of the dope, and entered a plea after the trial court denied the motion. However,
COA reversed, finding that the warrantless arrest and search
were unjustified.
HELD: The arrest was j ustified under TCCP
14.0l(b){offense committed within view of officers). Facts demonstrate that officer had information from the informant regarding criminal activity he had witnessed; that he confirmed
Appellant's identity from informant's description and name
given by informant; that he saw pot smoke and smelled pot in
the area ofAppellant; that he found a joint on the ground. These,
coupled with prior knowledge from the informant was sufficient to provide probable cause for the arrest.
HELD: The visual body cavity search of Appellant's buttocks was a reasonable search incident to arrest, thereby excusing the need for a warrant. As Appellant was legally arrested,
cops had a right to conduct a search incident to the arrest. Question of first impression: whether a visual body cavity search
was permitted as part of that search. CCA adopts a balancing
test from Bell v. Wolfish, 441 U.S. 520 (1979), employing four
factors: (1) scope of the intrusion; (2) manner in which search
was conducted; (3) justification for the search; and (4) where
the search was conducted. After a brief analysis, CCA decides
the search was proper. No question that the search was highly
intrusive. However, the manner in which the search was conducted was not unreasonable: it was probably uncomfortable
for Appellant, but not violent. The search was justifiable under
these facts because officer had probable cause (though CCA
declines to adopt a per se rule that such searches are justifiable
based on probable cause alone). Although the search was not
conducted in a sterile environment, the officer used rubber
gloves and there was no anal penetration. These factors weigh
in favor of the conclusion that the search was reasonable. Trial
court correctly denied the suppression motion. COA's judgment
is reversed, and trial court's judgment is reinstated.
Concurring Opinion: If the majority concludes that merely
because officer had probable cause to believe that Appellant
"was engaged in illegal activity," he therefore had authority to
make a visual body cavity search, I respectfully disagree. I do
not think that a visual body cavity search is permissible as part
of a routine search incident to arrest. But I also think that the
trial court did not abuse its discretion by implicitly concluding
that this officer had at least "reasonable suspicion" to believe
that Appellant had cocaine hidden between his buttocks. Therefore, this was not a routine search, it was one specifically targeted to the very location a "concerned citizen" said cocaine
would be found on Appellant. Because officer had already confirmed that the other information that the informant had provided was accurate, his conduct in conducting a highly intru-
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sive visual body-cavity search was not unreasonable under the
Fourth Amendment in this particular case.
Concurring/Dissenting Opinion: To decide whether an intrusion is reasonable under the Fourth Amendment, we weigh
the particular need for the search against the invasion of personal rights. Bell v. Wolfish, 441 U.S. 520, 559 (1979). A reviewing court looks at the scope of the intrusion, the manner in
which it was conducted, the justification for initiating the search,
and the place where the search was conducted. Ibid. Based on
these principles, I would hold that a warrantless body-cavity
search, even though conducted incident to a lawful arrest, violates the Fourth Amendment unless ( 1) the police have a clear
indication that evidence is located within a suspect's body, (2)
the police reasonably believe that the evidence would be destroyed during the delay necessary to obtain a warrant, and (3)
the search is conducted in a reasonable manner. See Sclzmerber,
384 U.S. 757,770-71 (1969). Here, the record does not support a finding that there was a risk of the destruction of
evidence. There was no evidence from which a reasonable
officer could conclude that the drugs located between the
appellant's buttocks would be destroyed during the time
necessary to obtain a warrant. See Sclzmerber, 384 U.S. at
770-72. Because no warrant was obtained, and because no
exception to the warrant requirement is supported by the
record, the visual body-cavity search of Appellant at the fire
station was unreasonable under the Fourth Amendment. As
the Court of Appeals held, the fruits of the illegal search
should have been suppressed.
COURTS NOT REQUIRED TO DEFINE "PROBABLE
CAUSE" IN CHARGE: DAVID WAYNE MIDDLETON V.
STATE, No 1263-01, Appellant's PDR from Wise County, Affirmed, 4/23/03; Offense: Pass. Methamphetamine; Sentence:
12 yrs; COA: Affirmed ( NP 02-00-00039-CR- Ft. Worth 2001 );
Plurality Opinion: Keasler, joined by Keller, Womack & Hervey;
Holcomb & Cochran concur in result only; Dissent: Price,
joined by Meyers and Johnson.
Appellant was stopped for rolling a stop sign. He consented
to a search of his car, during which some dope was found. During trial, Appellant testified that he did stop at the stop sign,
argued the search and seizure was unlawful, and got a 38.23
instruction. He also requested, but the court denied, a definition of probable cause. COA held that "probable cause" was
not required to be defined in the charge because it is not defined by statute. PDR was granted to decide whether a trial court
"should provide the jury with a definition of the term 'probable cause' in an Art. 38.23 instruction.
HELD: Because there was no ambiguity in this case as to
the meaning of"probable cause," the trial judge did not err in
failing to define it. Case involved a single and simple, factual
dispute - whether or not Appellant stopped at the stop sign.
The cops said he didn't, Appellant said he did. Resolution of
the issue determined whether the seized evidence could be considered. There were no other facts which could have established
probable cause. CCA then quotes from the state's brief to the
COA:

Appellant permission to appeal. COA originally dismissed the
appeal for lack of jurisdiction, but on Appellant's PDR, reinstated the appeal, appointed counsel, and reversed, holding the
notice of appeal substantially complied with TRAP 25.2(b)
because the attached birth certificate showed that jurisdiction
was conferred on the juvenile court, not the district court. The
state then filed its PDR from this determination.
HELD: COA erred because the Spanish-language document
was not offered as evidence at trial. nor was it made the subCCA also notes that defense counsel argued and explained ject of a motion for new trial. Although the document was beto the jury that, in this case, "probable cause" meant a failure to fore the trial court at the hearing to appoint counsel, trial court's
stop at the stop sign. Judgment is affirmed.
general jurisdiction had expired when notice of appeal was filed,
and tdal court had authority to proceed only for limited purDissent: Because the term probable cause has different poses set out by law, here to determine whether the Appellant
meanings in different contexts and is not commonly defined in was entitled to appointed counsel. Because the document was
such a way that permits jurors to know its meaning and apply attached to the notice of appeal, it was part of the allegations
it easily, the term should be defined for purposes of an article pled in the notice, and therefore, COA could consider it for the
38.23 instruction. Trial courts should apply the definition of purpose of determining whether the notice was in substantial
probable cause found in H11g1Jes: Probable cause exists where compliance with the rules. However, as COA properly recogpolice have reasonably trustworthy information, considered as nized, the document could not be considered as substantive
a whole, sufficient to warrant a reasonable person to believe evidence in support of a point of error. There was, therefore,
that a particular person has committed or is committing an no evidence in the record of a lack of the trial court's jurisdicoffense. Probable cause requires more than mere suspicion but tion. And because Appellant did not submit the document to
far less evidence than that needed to support a conviction or the trial court at a time in which the trial court was empowered
even that needed to support a finding by a preponderance of to take evidence regarding Appellant's jurisdictional claim, COA
the evidence.Hughes, 24 S.W.3d at 838 (citations omitted).
erred in remanding the case for the trial court to consider such
That this case involves a swearing match between the officer evidence. Judgment is reversed, and trial court's judgment is
and the appellant is not the focus of the question we are called affirmed.
Concurring Opinion: It is a moot question whether the aton to decide today. The fact that the focus of our inquiry is
whether the term is a technical legal term that the trial court tachment of the "birth certificate" to the notice of appeal was
should have defined whe11 it gave the charge to the jury. The sufficient to "specify that the appeal is for a jurisdictional deappellant's arguments after the charge was given to the jury fect" under former TRAP 25.2(b)(3)(A)(l) because such an
without the requested language are a concern in determining appeal is not authorized by law. In Cooperv. State,4SII/77 (CCA
whether the appellant was harmed. It does not tell us whether 200 l ), CCA held that an Appellant cannot appeal the
the trial court erred when it omitted the definition from the voluntariness of his plea because to allow that would enlarge
charge.
the rights of the defendant, contrary to the language of the rules.
Here, after receiving a 40-year sentence in adult court, AppelCOA ERRED BY CONSIDERING DOCUMENT ATTACHED lant says that he was a juvenile all along. To prove it, he filed a
TO NOTICE OF APPEAL- APPELLANT SHOULD FILE A birth certificate that he says is his. The appellate record is inadWRIT INSTEAD: AUGUSTINE RA.J.W.IREZ v. State, No. 260- equate for a court to decide whether his claim is true. He should
02, State's PDR from Tarrant County, Reversed, 4/30/03; Of- seek a writ of habeas corpus, returnable to this court, so that he
fense: Aggravated Sexual Assault; Sentence: 40 yrs; COA: Re- can try to prove his factual claim.
versed (63///471 - Fort Worth 2001); Opinion: Keller, joined
by Meyers, Price, Keasler, Hervey, Holcomb, and Cochran;
Concurring Opinion: Womack, joined by Holcomb & Cochran;
Johnson concurred w/o opinion.
HABEAS CORPUS OPINION
During his plea proceeding, Appellant told the trial court
that he was hom in 1978, which made him an adult when the JUVENILE CANNOT FILE 11.07 WRIT FROM ADJUDICAoffense was committed. However, he attached to his prose gen- TION OFGUILT:EXPARTEROBERTVALLE,]R., No. 74,108,
eral notice of appeal a document in Spanish showing his date from Tarrant County; Relief Denied, 4/30/03; Offense: Capital
of birth as 1982. After counsel's motion to withdraw was Murder; Sentence: 30 yrs; Opinion: Womack, joined by everygranted, COA abated the appeal and ordered a hearing to de- one but Holcomb, who concurred in judgment only.
tennine whether Appellant was indigent. During said hearing,
the trial court found the document appeared to be a Mexican
Applicant was adjudicated guilty in juvenile court and sent
birth certificate showing Appellant's age to be 15 when the of- to TYC. COA affirmed, and the state Supreme Court refused
fense was committed, but also remarked that he did not give his petition for review. When he was transferred to the state
If this case had been a case wherein an officer had
to rely upon a multitude of factors to come to his
conclusion regarding probable cause, a definition
for the jury might have been helpful. However, the
only issue involved in the determination of probable cause in this case is whether [Middleton] failed
to come to a complete stop.
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pen at the age of 17, he appealed the transfer, and the appeal
again failed. He now seeks relief 011 an 11.07 writ.

2. The Thirteenth Court of Appeals erred in conducting a
harm analysis under Rule 44.2(a) on error that does not reach
constitutional magnitude. An erroneous comment on
Appellant's demeanor that is not a direct comment on
Appellant's failure to testify, is non-constitutional error subject
to harm analysis under Rule 44.2(b).
3. The Thirteenth Court of Appeals erred in finding harm
based heavily on the "sheer number of these cases" and not on
the facts of t he specific case.
4. (GROUND ADDED BY THE COURT) Did the Court of
Appeals err in holding that the state's closing argument contained a comment on Appellant's failure to test if}'?

HELD: Because juvenile adjudications are not"convictions,"
habeas corpus will not lie under article 11.07. Art. 11.07 provides a vehicle for challenging "final felony convictions." A juvenile case is civil, and the juvenile court has exclusive jurisdiction. Under the Juvenile Justice Code (located in the Family
Code), an adjudication in juvenile court is not a conviction of
a crime, and does not impose any civil disability ordinarily
resulting from a conviction. Juvenile cases are criminal in nature only in limited circumstances. The Family Code also provides for an appeal of an adjud ication in juvenile court, which
may be carried to the Texas Supreme Court. However, the juvenile court retains jurisdiction during the appellate process. Because all juvenile adjudications are civil unless transferred to
criminal court, art. 11.07 should not be used to transport juveCOURT OF APPEALS
nile cases to the criminal side for the single, specific pmpose of
an application for writ of habeas corpus. CCA goes on to note IMPORTANT CASE: COA HAD JURISDICTION TO DETERthat nothing in the Juvenile Justice Code limits a child's right MINE WHETHER APPEAL WAS PROPERLY DISMISSED
to obtain a writ. Tex.Family Code §56.01(o). Thus, Applicant WHEN TRIAL COURTS CERTIFICATION FORM INDIcan still file a constit utional writ.1ex.Const., Art. V, §8. Ex Parte CATED THAT APPELLANT HAD NO RIGHT TO APPEAL:
Hargett, 819//866 (CCA 1991) (district court had plenary power COMB V. STATE,_ S.W.3d _ (Tex.App.- Houston, 01-03to issue writ); See also, 111 Re Torres, 476//883 (EI Paso- 1972), 00037-CR, 3/13/03).
accord, M.B. v. State, 905/1344 (El Paso - 1995) (COA has appellate jurisdiction of appeal from habeas corpus proceeding
Under amended TRAP 25.2(a), the trial court must certify a
in which validity of adjudication of delinquency was challenged defendant's right to appeal. Here, the trial court noted on the
but upheld). CCA also notes that several COA's have entertained certificate that the defendant pleaded guilty to a plea bargain,
appeals when writs were issued by district court on application and that he had no right to appeal. Trial court did not give Apof juveniles accused of delinquent conduct. Because habeas pellant permission to appeal. What is important about this case
is that COA notes that it has plenary power to decide if it has
corpus does not lie under 11.07, this application is dismissed.
jurisdiction. Here it concludes that it agrees with the trial court.
Thus, if you have a trial court who improperly denies the client
the right to appeal, this case allows the defendant to challenge
that decision on the appeal.
PDRS GRANTED IN APRIL
SEARCH AND SEIZURE - CONSENT TO SEARCH - NOT
2191/2-02 PAGE, CHARLIE MELVIN 04/09/03 S Galveston VOLUNTARY: STATE V. HUNTER, _ S.W.3d _ (Tex.App.Sexual Assault; Imp. an officer
Forl Worth, 2-01-475-CR, 2/20/03).
l. The Court of Appeals for the Thirteenth District of Texas
erred in its finding the trial court abused its discretion in admitting extraneous evidence. Such finding is in conflict with
important decisions of this Court of Criminal Appeals.

On a state's appeal, COA defers almost completely to the
trial court's finding and h olds that because the trial court could
have concluded that the defendant was not free to leave at the
time of the consent, the consent was not voluntary.

683/4-02 BALLARD, TESA 04/23/03 S Nava rro Tampering with
Witness; Retaliation

DWJ - PROOF OF PRIORS - INTERVENING CONVICTION:
ST. CLAIR V. STATE,_ S.W.3d _ (Tex.App.- Houston, 1,
01-02-00117-CR, 3/20/03).

l. Is the state required to show due diligen ce in apprehending a probationer after a motion to revoke has been filed and a
capias issued, where the probationer is apprehended before the
period of community supervision has expired?

03-0020 WEAD, MARK ANTHONY 04/30/03 S Harris Assault
I. The Thirteenth Court ofAppeals erred in effectively holding a comment on Appellant's failure to testify, direct or indirect, can never be cured by instruction to disregard.
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Because §49.09(e) of the Penal Code (allowing intervening
convictions to render prior DV.rl convictions that are more than
ten years old useable for enh ancement) is n ot an clement of
the offense, the State need not submit proof of that intervening
co nviction to the jury. See Weaver 1'. State, 87 S.W.3d 557
(Tex.Crim.App.- 2002). The state d id so here.
CONFESSIONS - CUSTODIAL INTERROGATIONS - DWI

INVESTIGATION: WAPPLER V. STATE,_ S.W.3d _
(Tex.App.- Houston, 01-0 1-00389-CR, 3/13/03).
Questioning a D'vVI suspect during a roadside investigation
is not custodial interrogation even if the questioning occurs
after the defendant has failed several sobriety tests. See Shpikula
v. State, 68 S.W.3d 212, 217 (Tex.App.- Houston l, 2002 pet.
ref'd). Here, COA found no custodial interrogation even after
field sobriety tests and the defendant was handcuffed and placed
in the back of the patrol car. Though COA denies it, the only
factor operating in the state's favor here was the officer's testimony that he hadn't decided to arrest the defendant. COA
equates custody with formal arrest, though probably not formally charging.
COA also sanctions a jury charge to the effect "Nothing in
the law prohibits the admission of a statement made by the
accused that is res gestae of the arrest or of the offense."
DNA - STANDARD OF REVIEW - SHOWING OF INNOCENCE: TORRES V. STATE,_ S.W.3d _ (Tex.App.- Houston I, 01-02-00591-CR, 3/13/03).
The only bright spot in this opinion is the COA's conclusion
that the ultimate question of whether a reasonable probability
exists that exculpatory DNA results would prove innocence is
an application of law to fact which mandates a de novo review.
COA holds, citing Kutzner v. State, 75 S.\V.3d 427,1 438
(Tex.Crim.App.- 2002), a DNA applicant must show a reasonable probability that a favorable DNA would establish innocence and that such a showing necessarily fails if there is other
substantial competent evidence that the jury could have used
to convict the defendant, citing Rivera v. State, 89 S.W.3d 55,60
(Tex.Crim.App.- 2002).
CHILD SEXUAL ABUSE - VIDEOTAPED PRESENTMENT
OF VICTIM'S TESTIMONY - ABSENCE OF PREDICATE
EVIDENCE: EDWARDS V. STATE,_ S.W.3d _ (Tex.App.Texarkana, 06-01-00215-CR, 3/18/03).
State makes no effort to demonstrate any of the factors about
why the child/victim could not testify, i.e. trauma etc. Case reversed.
PROBATION REVOCATION - ALLEGATION OF A PRIOR
CONVICTION - CONVICTION ON APPEAL: FLORES V.
STATE,_S.W .3d _ (Tex.App.- Eastland, 11-01-00305-CR,
3/20/03).
A probation revocation based solely on the allegation that
the defendant had been convicted of an offense after being
placed on probation cannot stand if the conviction is on appeal. Such an allegation is limited to final convictions.
DOUBLE JEOPARDY- POSSESSION OF CONTROLLED
SUBSTANCE - PC WITH INTENT: BERGER V. STATE, _
S.W.3d _ (Tex.App.- Austin, 03-02-00244-CR, 4/3/03).

Defendant was arrested with 1.03 grams of meth in his
pocket. Jury was allowed to convict him of both possession and
possession with intent to deliver on these same set of facts.
Though jury may be instructed on both offenses, such a defendant can only be convicted of one or the other. This constitutes
a violation of the double jeopardy protection against multiple
punishments and the COA vacates the conviction of the lesser
offense. See Lm1ders v. State, 957 S.W.2d 558.
POSSESSION OF CRIMINAL INSTRUMENT- CONFLICT
AMONG COURTS OF APPEALS: VAN DANZI V. STATE,_
S.W.3d _ (Tex.App.- El Paso, 08-02-00151-CR, 3/27/03).
For years, courts have construed § 16.01 of the Penal Code,
Possession of a Criminal Instrument, to limit the statute to only
those implements which could be used only for the commission of an offense. Any non criminal use defeated any attempt
to prosecute it. There is, however, now a conflict in the courts
of appeals. In ]anjua v. State, 991 S.W.2d 419 (Tex.App.- Houston 14, 1999 no pdr), the 14th COA held that the 1973 amendments to the statute broadened its application and held that
the statute was not limited to objects that can only be used for
criminal purposes. COA focused only on the actor's intended
use of the instrument. Because the computer in question was
used to possess and distribute child pornography, it was deemed
a criminal instrument. COA here rejects the ]anjrta interpretation of 16.01 and holds that possession of a "slim jim" does not
violate 16.0 I.
EVIDENCE - RULE 702 - TRIAL COURT MUST HOLD A
DAUBERT HEARING: DELARUE V. STATE,_ S.W.3d _
(Tex.App.- Houston, 14, 14-01-01182-CR, 3/27/03).
COA rules that under Tex.R.Evid. 702, a trial court must
hold a Daubert hearing; failure to do so is error, but here was
held harmless.
SEARCH AND SEIZURE- WARRANTLESS ENTRY INTO
HOME- EXIGENT CIRCUMSTANCES: BEAVER V. STATE,
_ S.W.3d _ (Tex.App.- Houston 1, 01-02-00382-CR, 4/3/
03).
Police set up on apartment to investigate marijuana sales. A
truck stops at apartment and officer goes to the apartment's
front door. He knocks on door while two other HPD officers
await at bottom of stairs. When door is opened, officer smells
marijuana and enters, supposedly on protective sweep, but also
to prevent dope from being flushed. COA finds that danger of
destroying evidence is a sufficient exigent circumstance to dispense with a warrant. Defendant argued that police could not
manufacture their own exigent circumstance, citing U.S. v. Richard, 994 F.2d 244 (S'h Cir. 1993). COA finds that Richard applies only when officers have probable cause to arrest or search
and then create their own exigent circumstance in order to avoid
having to go get a warrant. Defendant also argued that, under
Welsh v. Wiscomin, 466 U.S. 470 (1984), rarely will an exigent
circumstance justify a warrantless entry into a home for a mi-
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nor offense. COA here defines a minor offense as any offense
that carries no potential jail time.
The scope of this search, however is limited to plain view
seizures. Here officer did no t see anything in plain view but
immediately started o pening everything he could get his hands
on. COA holds that this search is illegal but justifies the seizure
based on a subsequent consent.
IMPORTANT CASE: SEARCH AND SEIZURE - DOG SNIFF
CASE- NOT A SEARCH: RODRIGUEZ V. STATE, _ S.\,V.3d
_ (Tex.App.- Houston l, 01 -01-01082-CR, 3/27/03).
Police use a dog to sniff at defendant's front door; dog alerts
and police go get search warrant. Issue then is whether the dog
sniff is a search. COA decides the first issue of whether the defendant has any expectation of privacy outside his home. Four
factors determine the curtilage issue: (1) p roximity of area to
home, (2) whether area is surrounded by an enclosure, (3) natures o f the uses to which area is put and ( 4) stops taken to
protect area from observations of passersby. No ne of these factors assist the defendant here. Area not enclosed, used as the
main entrance to home, and n ot protected from observations.
Defendant then argues that dog sniff is nevertheless a search
because it seeks to detect what is in the home. COA then holds
that no search occurs under the 4'h Amendment, even inside a
home, absent an expectation of privacy and n o one has such an
expectation in privately possessing drugs. COA then holds that
the government may use any technique it wishes fo r such a
search so long as the technique can detect only illegal substances
and nothing else. Citing Kyllo v. United States, 533 US 27 (2001 ),
the COA h olds that any devices such as thermal imagi ng, which
can detect items other than illegal contraband do violate 4th
amend ment. Because dog alerts only on illegal contraband, no
search is shown.
GUILTY PLEA - EVIDENCE TO SUPPORT IT - WAIVER OF
COURT REPORTER: M CDOUGAL V. STATE, _ S.W.3d _
(Tex.App.- Fort Worth, 2-02-28 1-CR, 4/3/03).

TRIAL WITH LESS THAN 12 JURORS: CHAVEZ V. STATE,
_ S.W.3d _ (Tex.App.- Am arillo, 07-99-03 79-CR, 4/1/03).
Tho ugh error, proceeding to trial with less than 12 jurors is
a statutory issue under Art. 36.29 of the Code of Criminal Procedure, even though the Texas Constitution mandates a trial
with 12 jurors. As such it is subject to the more rigorous harmless error standard and, here, COA finds error to be harmless.
HABEAS CORPUS - NO FINAL CONVICTION - DUTY OF
TRIAL COURT TO ISSUE WRIT: IN RE WILLIAM F. PIPER,
_ S.W.3d _ ('Iex.App.- Waco, 10-03-042-CR, 4/2/03).
Though the trial court, in a habeas corpus application challenging something other than a final felony conviction has a
duty to issue the writ, the duty is not enforceable by mandamus. Remedy is to take the writ to any other judge in the state
of Texas for consideration.
ARREST- ILLEGAL EN TRY- NOTICE OF T RESPASS:
PHILLIPS V. STATE,_ S.W.3d _ (Tex.App.- Corpus Christi,
13-00-651-CR, 4/24/03 ).
Here the police, in the fo rm of the Alcoholic Beverage Commission officer, sends her niece, under 17, into a bar to buy
liquor. Signs inside the bar tell minors they can't come in. Associate judge rules in favor of defense in that the signs existed
and that child committed a trespass. Trial court overrules ruling on motion to suppress but makes no new fi ndings and conducts no new hearing. COA finds that record supports a conclusion of trespass and that evidence from the illegal conduct
should be suppressed.
"*"Wh at is noteworthy about this case is its discussion of
the state statutory exclusionary rule and what laws may be invoked to justify suppression. There is a good d iscussion of this
issue and this is a good case to keep in your trial files for those
situations where you are attempting to invoke Art. 38.23 in
something other than a traditional setting.

Though ordinarily the state must introduce evidence to support a guilty plea, usually a judicial confession, here record does
not supp ort con clusion that it was ever introduced by the state.
Because the defendant waived the presence of a court reporter,
there is nothing in the record to support either conclusion.
Based on that waiver, COA holds that the defendan t forfeits his
right to challenge the sufficiency of the evidence to support the
plea.
SENTENCING- STACKING ORDER - SAME CRIMINAL
EPISODE: BAKER V. STATE, _ S.W.3d _ (Tex.App.- San
Antonio, 04-02-00453-CR, 4/2/03).
Consistently with the statu te, COA holds that a defendant,
whose cases are joined for t rial under § 3.03 of the Penal Code
may not be subjected to consecutive sentencing.
APPEAL - STAN DARD OF HARM - PROCEEDING TO
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