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Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment, and furniture. If you need it, they can get it to you at a low
cost and overnight. Contact Cora Fortin at 1-800-797-2969.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You wi{{ need the member ID
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TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest
news affecting you, your practice and your clients.
To be added to either the general or capitallistservs,
contact webmaster@tcdla.com.
Motions Disk. You are entitled to one free copy of our State
motions disk.

Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.

Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capitallitigators.
Strike Force. Whenever zealous advocacy results in t hreats of
contempt against you, the best criminal defense attorneys in the
state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.

Call Le Ann Horrocks at 1-228-872-8479.

Lois Law is offering a 10% discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or
dcross@loislaw.com.
La Quinta is offering a 10% discount to all TCDLA members. Simply tell the reservations agent that you are with the Texas Criminal
Defense Lawyers Association or give the discount code (TCDlA) to
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lowest price on att legal materials. It will not charge for shipping
and has EVERY legal publication imaginable.
Call Robert Donaldson at 210-225-1107.

DELLCOM is offering TCDLA referral fees for Dell hardware purchased online through the TCDLA Web site.
Go to TCDLA.com for the Dell link.

Members Only Website. As a member you have access to the
members-only section of the TCDlA website. The members-only
section contains hundreds of motions, briefs, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDlA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Second Chair Program. Only TCOLA members can participate in
the 2nd Chair Program that pairs experienced attorneys with those
needing more experience in trials and hearings.
To sign up, visit our website at www.tcdla.com.
Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through t he assistance of more than 2000 criminal
defense attorneys.
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It usually begins in a pre-trial hearing where we arc contesting the admissibility and validity of a confession. Our client has already explained to us some of the honid circumstances under which he was questioned
by law enforcement officers. During the hearing, we are generally able, through cross-examination, to isolate the times that were devoted to interrogati ng our client, the places he
was transported, and finally, the words that inevitably appear on the written page. "\ll,'e are
rarely able to precisely, accurately and truthfully develop the events that occurred in the
interrogation room and lead up to our client's signature on the devastating written confession. Tf our client testifies to his version, the police generally win the swearing match and the
confession is admitted. You may also have noticed that confessions generally lead to convictions.
The dangers associated with confessions became painfully apparent this past December
when the Manhattan District Attorney, Robert Morgenthau, asked a court to vacate convictions of five men who where convicted in 1989 of gang rape and the brutal beating of a 28
year old investment banker who was jogging through Central Park after work. The five teenage suspects had provided confessions that helped convict them following hours of unrecorded interrogation.
This case brought together New York City's greatest fears. The jogger was a white female
who was attractive, professional and blameless. The five accused ind ividuals were young
African American males who belonged to a predatory gang. By their own words, they claimed
to be "wilding:' As we all heard about this event on newscasts throughout the nation, we all
knew there was little doubt the boys had been running with a gang that attacked a helpless
person that night in Central Park. Law enforcement told us that hairs from the jogger had
been found on two of the suspects in the case. \1\,Te were told not to worry that the victim's
blood was not found on the suspect's clothes nor was the suspects' semen found on the body
of the victim. We were informed there were still other un identified defendants. We found
out later that hairs on the suspects did not match that of the jogger.
Even later, thro ugh DNA testing, it was determined that one Matias Reyes had committed the sexual assault and that he had acted alone. Reyes went on to sexually assault other
women after the attack on the Central Park jogger and even murdered another individual.
How could all of this happen to five separate young m en? After all, they had confessed.
Unfortunately, our society has been conditioned to believe that only guilty people con fess.
Surely, our system provides ample protection to spare the innocent. Unfortunately, this is
not true. More importantly, how can we prevent this in the future?
To prevent false statements and confessions, Minnesota began recording interrogations
in 1994. Alaska now mandates thorough video taping of police investigations, interrogaE HAVE ALL BEEN THERE.

tions and co nfessions. Illinois may follow suit in the near future. We have all litigated those confession suppression hearings and inquired of law enforcement officers why the interrogation process was not video or audio taped. I have heard th e
most ludicrous explanations, even going so far as to blame budget constraints within the police department. You may gather
that such explanations draw significant scrutiny as we all watch
DVn suspect videos day in and day out. 1t is impossible to
fathom how countless video taped sessions of DWI suspects
are made, but only in the rarest of occasions is a police interrogation and confession captured on a video or audio tape in first
degree feloJJ Yaccusations. What a novel concept.

It is time our legislature responded by requiring the video
taping of each and every m inute of police interrogation that
leads up to a confession. Law enforcement would protect itself
against charges of coercion, improve the integrity of confessions and plug a gaping hole in the system. Sure, the law does
not require it at this time. But more importantly, the law does
not prevent it. It would be far better for the criminal justice
system to adopt such a practice voluntarily and there is no genuine excuse for not doing so. Who knows? It might even prevent five innocen t people from languishing in prison for 12
years for something that they did not do. Again, what a novel
concept. !llL
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WAJ~T TO GIVE THANKS TO MARK DANIEL, President of TCDLA and Craig }ett, Chair of the
Criminal Defense Lawyers Project (CDLP) for their leadership and support. We have
conducted or co-sponsored ten CLE seminars in two months. '1\vo were TCDLA seminars and eight were CDLP seminars. I want to thank all of the course directors, presenters,
local defense bars and TCDLA staff for their fine efforts.
At these ten seminars, TCDLA has provided the very best quality CLE training in the
State of Texas to more than 542lawyers. vVe have at least nineteen more seminars planned
before August 31,2003. We will need everyone's help to promote and encourage lawyers to
attend. Please contact me if you would like to assist us.
Texas Criminal Defense Lawyers Educational Institute is planning a big Dedication/
Open House of the new Home Office from 4-6 PM on Friday March 14 of this year. I invite
all TCDLA members, members of the Judiciary, and Prosecutors and other m embers of the
court to attend.
The members of the Board of TCDLEI had the vision to purchase a home for TCDLA
more than 20 years ago. TCDLA outgrew the office and once again the Board of TCDLEI
had the vision to purchase a more appropriate Home Office. Many thanks to Randy Wilson of Abilene, President of TCDLEI, and the entire Board for their commitment to the
education of criminal defense lawyers in Texas.
This year's Criminal Trial Advocacy Institute ( CTAI) in Huntsville on 1vlarch 9- 14 promises to be the best ever. Thanks to all of you who helped recruit lawyers. \A/e will have a full
class of 60 lawyers. Let's start recruiting for next years CTAI.
Please start making plans to attend the 16'hAnnual Rusty Duncan Seminar in San Antonio June 5-7. Bring the fami ly, we are planning on having activities for the family such as
trips to Sea World and Fiesta Texas. Our course directors Dan Hurley and Rick Hagen have
put together an excellent program of the finest defense lawyers in Texas speaking on important topics that impact every criminal defense lawyer in 'Iexas. The program will be
announced in next few months.
Thanks to the effort of our members we have enrolled 100 new members since January
1, 2003. Our goal is 500 new members by Rusty Duncan. Remember we have a membership drive with prizes for the member who sponsors the n_1ost new members.
Does your local defense bar want to become an Affiliate ofTCDLA? Does your local bar
want TCDLA to stand with you on issues that impact you before the court? If so please
contact me for information on how your defense bar can become an Affiliate ofTCDLA.

I

JosEph A.

MARTiNEZ

EXECUTIVE
DIRECTOR'S
PERspEcTivE

More next month...
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BREATH
TESTS?
this is a good time to look at an example of just
how insignifica.nt legislative enactments can be to the courts who are charged
with the responsibility of interpreting the Jaw. On October 9, 2002, in Beeman
v. State, the Court of Criminal Appeals rendered insignificant the breath testing scheme in
Texas by authorizing involuntary testing of blood in any case where there is probable cause
to believe a person has been operating a motor vehicle while intoxicated. Texas enforcement oflaws prohibiting driving while intoxicated rely heavily on breath alcohol testing. In
recognition of this, the legislature has enacted a complex set of laws regarding the operation of such testing, the circumstances under which a person can be required to submit to
such testing and the consequences of refusing to submit to such testing. Texas Transportation Code Chapters 524 and 724. Included in those laws are specific provisions authorizing
the extraordinary step of compelled drawing of a person's blood, including strict requirements that must be met before a peace officer may seek to draw a person's blood. Section
724.012(b) of the Texas Transportation Code sets out four requirements that must be met
for the involuntary taking of a blood specimen.
The legislative enactment is far more restrictive than the authorization of the United
States Supreme Court in Schmerber v. California, 384 U.S. 757 (1966) which approved the
warrantless drawing of blood from a suspect in a DWI case. We all learned in law school
that the Bill of Rights represent a floor and that the states are free to grant greater rights to
its citizens than those provided in the federal constitution. Texas, in enacting the breath
testing scheme and providing for compelled drawing of blood in only limited circumstances,
has granted to its citizens greater protections than those found necessary by the Supreme
Court in Schmerber. But, as a result of the Beeman decision, those protections no longer
limit police conduct, and the drawing of blood is now limited only by the floor established
by the Supreme Court in Schmerber.
Beema11 is a felony DWI case in which the driver, who was stopped for following too
closely, refused a breath test. Not willing to take no for an answer, the police officer obtained a search warrant for his blood. The Court of Criminal Appeals phrased the question
presented as follows: "whether the implied consent statute prohibits drawing a suspect's
blood under a search warrant." \".1ithout even citing Section 724.0 l 2(b) of the Transportation Code, the Court concluded that the implied consent statutory framework is irrelevant
when the State has a valid search warrant:

W

EDITOR'S
CoMMENT

ITH THE LEGISLATURE IN SESSION,

The implied consen t law does just that-it implies a suspect's consent to a search
in certain instances. This is important when there is no search warrant, since it
is another method of conducting a constitutionally valid search. On the other
10 VOICE FOR THE DEFENSE
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hand, if the State has a valid search warrant, it has
no need to obtain the suspect's consent
According to the opinion, once a valid search warrant is
obtained, the implied consent law becomes moot. In finding
that drawing a suspect's blood is nothing more than a search,
the Court cited Schmerber v. California. The problem this raises,
as soon as some clever police officer reads Schmerber, is that in
Schmerber, the officer did not even need a warrant. The implied consent law doesn't provide that its terms may be disregarded in the face of a valid warrant. So that means that if the
search is constitutionally permissible, it must be legal and permissible in Texas, regardless of any Texas statutes.
Judge Johnson, the lone dissenter, recognized the
importance of the legislative enactments in this
regard: The Legislature has chosen to give DWI
arrestees the right to refuse to submit a breath or
blood specimen unless the rather restrictive requirements o£§724.0 12(b) are met. The state would
have us condone broad application by permitting
use of a search warrant to circumvent the legislated
prohibition. It is not unreasonable or absurd for
the legislature to decline to give carte bhmche to
officers to demand and forcibl)' obtain blood

samples from all persons arrested for DWI. The
Legislature could quite reasonably decide to permit officers to require the taking of a specimen only
in those situations in which the officer reasonably
believes a life-threatening accident had been caused
by the DWI offense.
If you think this is a problem not likely to resurface, think
again. In my town, the intoxilyzer room is located right next to
the city magistrate's court, where a neutral and detached magistrate is conveniently on duty twenty four hours a day. Local
police officers have already shown up at the magistrate's court,
with the Beeman opinion in hand, seeking search warrants for
the drawing of blood from persons who had refused the breath
test on at least one occasion for a DWI first. The logical extension of this opinion is that a police officer with probable cause
to arrest someone for DWI may obtain a blood sample without
a warrant. The exigency is that found in Schmerber, evidence of
intoxication will be lost over time, so there is a justification for
a speedy warrantless drawing of blood to preserve evidence.
OK Mr. Trichter, Mr. Scharmen, Mr. Hoover and all you
other intoxilyzer challenging brainiacs, challenge this. Oh, by
the way, if a police officer tells an arrestee that the officer will
obtain a warrant for a blood sample if he or she refuses the
breath test, will that be an Erdma11 violation? ~

Stay at the La Quinta On
Your Next Business Trip
La Quinta is offering a
10% discount to all
TCDLA members. Simply
tell the reservations
agent that you are with
the Texas Criminal
Defense Lawyers
Association, or give the
discount code (TCDLA) to
get the discounted rate.
Reservations Line
1-Soo-531-5900

laquinta.com • 1-800-531-5900

Please consldet a memo rial gift to TCOlEIIn the name of these or other TCDLA members.
Since TCOlfl is a 501(c)(3) organization, your gift is tax deductible.
Send your donation to the TCDLA office at 1707 Nueces Street, Austin, Texas 78701
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L
~ Vm
AND
CoNSECUTIVE SENTENCES

ERWOOD DOPER, aka Frankie Felon, sold 18.5 grams of cocaine to a confidential
informant working for a drug task force in Abilene, Texas. After the sale was corn
pleted, Derwood was arrested and the officers found a 9 mm Beretta pistol with a
clip and four live rounds of ammunition in his vehicle. A search of Derwood's person
revealed another 4.5 grams of crack cocaine. Unfortunately for Derwood, this all occurred
in a drug-free zone. Eventually, he entered a plea in a state court to a charge of delivery of
cocaine in a drug-free zone and was sentenced to 12 years imprisonment.
Derwood's criminal justice problems did not end with the entry of his plea of guilty to
the state charge. A federal indictment was returned charging him with being a convicted
felon in possession of a firearm and with possessing a firearm in the furtherance of a drug
trafficking crime.
At first blush, this federal prosecution might seem to be in conflict with the Department
of Justice's policy concerning dual and successive prosecutions as enunciated in its United
States Attorneys' Mm111nl §9.2031 ("Petite Policy"):

D

F.R. "Buck" FiLEs, Jn.

FEDERAL
CoRNER

Statement of Policy: This policy establishes guidelines for the exercise of discretion by appropriate officers of the Department of Justice in determining
whether to bring a federal prosecution based on substantially the same act(s)
or tmnsnction(s) involved in a prior state or federal proceeding.
(Emphasis added).
This policy precludes the initiation or continuation of a federal prosecution
based on substantially the same act(s) or transaction(s) unless three substantive prerequisites are satisfied: First, the matter must involve a substantial federal interest; second, the prior prosecution must have left that interest demonstrably unvindicated; and, third, applying the same test that is applicable to all
federal prosecutions, the government must believe that the defendant's conduct constitutes a federal offense, and that the admissible evidence probably
will be sufficient to obtain and sustain a conviction by an unbiased trier of fact.
In addition, there is a procedural prerequisite to be satisfied, that is, the prosecution must be approved by the appropriate Assistant Attorney General.
This, however, is not the case. More and more defense lawyers are being confronted with
this same fact situation : The state gets the dope scalp and the feds get the firearms scalp.
What is always at issue, though, is whether the federal sentence is to be served consecutively
to or concurrently with the state sentence.
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Derwood's real name was Abundio Rangel, Jr. and it was his
consecutive/concurrent issue that the United States Court of
Appeals fo r the Fifth Circuit decided on January 27, 2003.
United States v. Rangel, __ F.3d _ _ , 2003 WL 170004 (5th
Cir. 2003).
Pursuant to a plea agreement, Rangel pled guilty to the felonin-possession count and the government dismissed the firearmin-furtherance count. The PSR added four levels to Rangel's
base offense level because he possessed the firearm in connection with his state conviction for delivery of cocaine in a drugfree zone.
After all of the additions and subtractions, Rangel's final
guideline range of imprisonment was 37-46 mo nths. At his
sentencing hearing, Rangel argued that his federal sentence
should nm concurrently with his state sentence. He relied upon
the provisions of U.S.S.G. §5G 1.3(b ):
(a) If the instant offense was committed while the
defendant was serving a term of imprisonment ...
or after sentencing for, but before commencing service of, such term of imprisonment, the sentence
for the instant offense shall be imposed to run consecutively to the undischarged term of imprisonment.

(b) If subsection (a) does not apply, and th e wtdischarged tenn of impriso111nent resulted from
offense(s) that /rave been fully taken into accormt in
the determination of the offettse level for the instant
offense, the smtence for tile instant offense shall be
imposed to nm concurrently to the tmdisclwrged term
of imprisonmellt. (Emphasis added).
(c) (Policy Statement) In any other case, the sentence fo r the instant offense may be imposed to run
concurrently, partially concurrently, or consecutively to the prior undischarged term of imprisonment to achieve a reasonable punishment for the
instant offense.
United States District Judge Sam Ray Cummings rejected
this argument and sentenced Rangel to 46 months of.imprisonment to be served consecutively to his undischarged state
sentence. Rangel gave notice of appeal and the govcmment
filed a Motion to Dismiss the Appeal arguing that the plea agreement contained a waiver of appeal provision. That section of
the plea agreement permitted an appeal only of:

Section 5G 1.3 'operates to mitigate the possibility
that the fortuity of two separate prosecutions will
grossly increase a defendant's sentence.' Witte v.
United Sta tes, 515 U.S. 389,405, 115 S.Ct. 2199, 132
L.Ed.2d 351 (1995). Section 5Gl.3(b) is mandatory, thus it requires concurrent sentencing if'the
undischarged term of imprisonment resulted from
offense(s) that have been fully taken into account
in the determination of the offense level for the
instant offense.' §SG 1.3(b ); sec also United Sta tes v.
Izaguirre-Losoya, 219 F. 3d 437,440 (5th Cir.2000);
United States v. Bell, 46 F. 3d 442,446 (S'h Cir.l995).
This case presents precisely the type of scenario for
which subsection (b) was designed. Four additional
levels were added to Rangel's base offense level,
pursuant to §2K2.l(b)(S), because Rangel possessed a fi rearm in connection with the state delivery offense. Thus, the state offense for delivery of
cocaine in a drug-free zone was fully taken into
account in determining Rangel's federal sentence.

We agree with Rangel that §5G 1.3(b) applies. However, this does not end our inquiry. 'Although subsection (b) is mandatory, ... the district court retains its discretion to imp ose a sentence consecutively, even where this guideline applies, by means
of a departure.' Bell, 46 F. 3d at 446. \<\'hen a district
court departs from the guideline range, 'the departure must be reasonable, and the court must offer
reasons justifying the departure in terms of the
policies underlying the sentencing guidelines.'
United States ''· Anderson, 5 F.3d 795, 803 (5th
Cir.1993).
In this case the district cou rt d id not indicate that
it was departing from the guidelines when it imposed Rangel's federal sen tence to run consecutive
to his state sentence.

(a) any punishment imposed in excess of the statutory maximum; (b) any punishment to the extent
it constitutes an upward departure from the guideline range deemed most applicable by the sentencing court; (c) an improper computation of the applicable guidelines level; and, (d) any claim based
on a Sixth Amendment right to counsel.

In Bell, after finding that §5G1.3(b) applied, the
Court remand ed the case to the district court for
resentencing, reason ing that' [s]ince a depa rture is
the only means by which the district court could
have imposed the instant sentence consecutively we
must remand for an appropriate justification.' Bell,
46 F.3d at 446. The Court explained that 'the district court failed to offer any indication that it was
departing from the guidelines, much less reasons
expressly justifying a departure.' Jd. This case poses
a similar situation.

Writing for the Court, Judge Stewart determined that Judge
Cummings' sentence amounted to a departure and, therefore,
was a permissible issue for appeal. He went on to write:

For the reasons stated above, the sentence imposed
by the district court is reversed and this case is re-
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manded to the district court for resentencing consistent with this opinion.
So what awaits Mr. Rangel? Judge Stewart's opinion gives
Judge Cummings two options:

and impose a sentence which will run concurrently with
Rangel's undischarged state sentence; or,
• He can follow the road map laid out by Judge Stewart and
come up with a multitude of reasons why he should depart
upward and really hurt Rangel. £!!!3

·He can follow the letter and spirit of U.S.S.G. §5G1.3(b)

CAPITOL
CoRNER

CoRRECTIONS Could Be

Hot Topic

Note: During the legislative session, VOICE Editor John Carroll
will be filling in as columnist for Legislative Chair Keith Hampton.

orrections legislation is sure to be a big issue in Austin
this session because it means more than just crime and
punishment, it means money. Prisons are a big ticket
item and the sociological questions about how to usc the correctional system to prevent crime, punish offenders, etc. must
address how to pay for the programs. The Criminal Justice Policy
Council, a state agency, provides public policy analysis to the
State to use in developing and evaluating criminal and juvenile
justice correctional policies. This year, its Biennial Report to
the Governor and the 78'h Legislature provides an advance look
at the type of criminal justice legislation we can expect from
this year's legislature. The report, which can be found at the
policy council's website, wwvv.cjpc.state.tx.us contains anumber of recommendations. The transmittal letter preceding the
report gives an indication of what is to come. It provides in
part:

C

Demand for prison and juvenile institutional
capacity is now projected to exceed
operational capacity and options a re
presented here for you to address the
increased demand. Options are also
presented to improve program effectiveness
and meet new demands but these options
will have to be reviewed within the context
of present budget difficulties.
In a section headed "Bottom Line" the Council warns the
legislature to beware of the knee jerk solution of enacting
tougher sentencing provisions. The bullet points provide: "You
should be careful in considering the long-term consequences
of new policies increasing punishment in light of our already
tough system. You should now be careful in enacting new longer
prison sentence requirements without considering the large cost
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liabilities of the long-term offenders already in prison."
The report recognizes that time served in prison has doubled
for violent and sex offenders and almost tripled for non-violent offenders since 1990. The parole rate continues its seventh
year at historically low levels: 25% approval in 2002 compared
with a 78% approval rate in 1990. An increase in the crime rate
over the past few years foretells greater pressure on the prison
system. The policy council's recommendations are ostensibly
designed to address the problem in a time of budget d ifficulties. Vague references in the report to the need to improve parole guidelines suggest a desire to encourage the pardons and
paroles division to implement a higher rate of parole for nonviolent offenders.
Another problem addressed in the report is the high cost of
a large probation population. Longer probation terms arc being used as a means to increase funding for the system through
increased supervisory fees. But those fees only cover part of the
cost. The report suggests decreasing probation terms for nonviolent offenders and encouraging greater use of the early termination procedure. According to the report, 85% of those
not revoked end up serving their full terms of probation. Early
termination is "rarely used." In addition to shorter terms, the
report recommends increasing capacity for intermediate sanctions short of revocation, such as SAFP's and community residential facilities.
vVhile the report's main focus appears to be on decreasing
the cost of an expensive system, it does recommend an increase
in spending on mental health services. Recommendations are
also made that the needs of children of incarcerated parents be
addressed. Finally, a focus on prevention policies is encouraged.
The Criminal Justice Policy Council's report to the legislature is sure to have its critics, but its influence on criminal justice legislation will likely be significant. !!!!!
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Field Sobriety Tests were standardized in 1977 by
the National Highway Traffic Safety Administration (NHTSA)
and since then have been taught to law enforcement officers
on a national basis to determine who is «Driving While Intoxicated.» The primary NHTSA research was done with 238 allegedly normal volunteers 1 with three Standard Field Sobriety
Tests. The studies suggested that the combined results of 3
failed tests (SFSTs), the Horizontal Gaze Nystagmus (HGN),
the One-Legged Stand (OLS), and the Walk-and-Turn (WT)
correlated 80% of the time with the subjects' Blood Alcohol
Concentration (BAC) of 0.1 mg% or higher 1• In 1995, these
tests were recorrelated to a BAC of0.08 mg %2 , and in 1997 to
a BAC of 0.05 mg %3 , and the results were shown to be almost
the same. Interestingly, the research never provided a direct
correlation with an individual's failure on the 3 SFSTs and a
loss of normal use of either mental or physical faculties. Despite this deficiency, these tests have been law enforcement's
definitive criteria to determine physical impainnent by alcohol for the past 23 years.

They have provided what law enforcement was seeking when
NHTSA tried "to de\'elop a more sensitive test that would provide more reliable evidence of intoxication 13 ." The National
Highway Traffic Safety Administration have viewed the SFSTs
as a quick, simple, non-evasive way to determine Blood Alcohol Concentration (BAC) at a level that they defined as "intoxication" for everyone. This paper will review one of these
tests, the Horizontal Gaze Nystagmus (HGN) Test, and will
demonstrate problems in using it as a determinant of whether
someone is accurately and reliably evaluated as Driving While
Intoxicated.
Blood Alcohol Concentration (BAC) in fact is not a measure of intoxication, but only of the level of alcohol in the blood
at that moment in time. Despite NHTSA's desires and research
pronouncements, there are problems with these SFSTs. Notwithstanding the fact that there have been numerous questions
about their accuracy, reliability, validity, and inability to adjust
for individual variability, NHTSA has continued to use the
SFSTs. Its initial support for these studies, however, was guarded
because the 1977 initial report included the following disclaimer on the front page. "Prepared for the Departmwt of
Trar1sportation, National Highway Traffic Safety Administration,
under Colltract No.: DOT-HS-5-01242. This document is dissemilwted under the sponsorship of the Department of Transportation in the i11terest of i11jormation excha11ge. The United
States Government assumes 110 liabilitv for the contents or use
thereof!." It is of important note that other NHTSA funded
studies by the same primary researcher, Ms. Marcellina Burns
(a behavioral psychologist), in collaboration with colleagues
at the Southern California Research Institute (ANACAPA Science, Inc.), a center she directs, included the same disclaimer
3.5,6,13, 1 ~.

Overview
The only true way to directly measure Blood Alcohol Concentration (BAC) is to draw blood and to measure the alcohol
level in a proper laboratory. Field Sobriety Tests are indirect,
and at best, circumstantial, measures of the BAC.
The validity of indirect measures of BAC becomes even more
suspicious with the realization that it is dependent on the external environment and the individual's current physical and
emotional state. An individual's ability to perform these tests
involves the functioning of their total body, including their
nervous, skeletal and muscular systems. This cannot be assessed
without knowledge of the individual's past medical history,
including physical traumas, and are probably too complex to
be done by non-medically trained personnel such as law enforcement officers.
The original stud ies documented that between 68% and
80% of the people who failed 1 to 3 Field Sobriety Tests had a
BAC of at least 0.1 mg o/o (as tested by breath 13, another indirect measure). By adding in those individuals who were not
judged intoxicated (ones for whom BAC was below 0.1 mg %),
the SFST was depicted to be 90% accurate for all people tested.
Interestingly, this 90% figure also included over 20% who tested
positive and failed the Field Sobriety Tests, and were therefore

assumed to have a 0.1 mg% BAC but in fact had a BAC lower
than that level. Accordingly, using the SFST in the real world of
DWI arrests, these individuals would have been wrongly declared intoxicated and in turn would have lost their license, been
arrested and possibly convicted. It must be emphasized here that
the study's statistics show that the percentage of individuals who
test positive but have a BAC lower 0.1 mg% got as high as 35%
if just one of the SFSTs was used.
The Southern California Research Institute's 90% accuracy
claim for everyone is an ostensively impressive sounding percentage. This claim, however, becomes invalid when one realizes that the BAC was determined by breath testers, another indirect measure with questionable accuracy. This 90% accuracy
number becomes further suspect when the 13AC was dropped
to 0.08 mg % (State of Florida Test) and again to 0.05 mg %
(Colorado Test3 ), because logically and realistically, there would
be some change in accuracy, or a higher percentage of people
who would test positive as the BAC level is lowered, but the
percentage stayed the same.
In most states, when an individual fails the SFSTs and then
refuses a breath test, they are assumed by the government to
have a BAC greater than the acceptable level of 0.08 mg o/o. This
means that 20% (1/5) to 35% (1/3) of all people who failed the
SFSTs and then refused a breath test would lose their license,
although their true BAC would have been lower than the legal
limit of 0.08 mg o/o if it was done by a direct test, such as blood.
There is increasing political and financial pressure by the
National Highway Traffic Safety Administration (NHTSA) for
the states to drop the level at which legal intoxication is determined to 0.08 mg o/o and to continue to use the SFSTs to measure this level. NHTSA has actually threatened to take away the
federal funding of each state's highways unless the state drops
the level accepted for intoxication to the 0.08 mg o/o level. Since
this has occurred, most of the states have lowered the level at
which they define intoxication for DWI purposes from 0.1 mg
% to 0.08 mg %. The Southern California Research Institute
(ANACAPA Science, Inc.) has done studies of the SFSTs at the
0.08 mg o/o level in Florida in 19953 , and subsequently at the
0.05 mg o/o level in Colorado in 19972 . Their findings, which
again combined individuals both above and below the soughtafter level of 0.08 mg o/o and 0.05 mg %, promoted over 90%
accurate identification2• These percentages again are misleading because they grouped individuals both above and below the
sought-after BAC level in providing the results. They are suspect because in a normal statistical distribution of subjects, the
percentage of people who test positive should increase significantly as the level of BAC is lowered from 0.1 mg o/o to 0.08 mg
%, and then to 0.05 mg o/o, but in fact it remains almost the
same. Even the Horizontal Gaze Nystagmus Test, which is touted
by NHTSA as the most accurate test of all three SFSTs and is
not subjected to voluntary control, reflects little change in the
percentage of individuals testing positive as the BAC level drops
from 0.1 m g o/o to 0.08 mg o/o to 0.05 mg o/o.

HGN
The Horizontal Gaze Nystagmus Test has been viewed as the
premier Standardized Field Sobriety Test by the Southern Cali-

MAR<H

2003

VOICE FOR THE DEFENSE 17

fornia Research Institute because it has a claimed higher accuracy rate than the other two tests and appears to be totally out
of the individual's conscious control.
To understand what HGN is, it is necessary to review how
the test is done and what neuroanatomically and physiologically is involved in a positive test result. Understanding this will
help explain why there are many other factors besides alcohol
and drugs that can precipitate or exaggerate HGN.
Adams' "Textbook of Neurology" defines nystagmus as the
"involuntary rhythmic movements of the eyes/ The NHTSA
Drivi11g While Intoxicated Detection and Standardized Field Sobriety Test Instructor and Student Maml(j/s define Nystagmus
for law enforcement as "the involuntary jerking of the eyes,
occurring as the eyes gaze toward the sides5. / These Manuals
go on to say"nystagmus is a natural, 11ormal phenomenon. Alcohol aud certain other drugs do 110t muse this phwomenOII, they
merely exaggerate or magnify it." Interestingly, the Southern
California Research Institute first called this "Alcoholic Gaze
Nystagmus" but then changed the name to Horizontal Gaze
Nystagmus, most likely because there are so many other causes
for it besides just alcohol.
In a physiological sense, HGN occurs when the eye follows
an object. The slow, natural tracking of the object (smooth
pursuit) stops, the eye quickly darts back toward the midline,
then returns to slowly track the object a little further to the
side, then quickly darts back to the midline, and this process
continually repeats itself. This is a normal phenomenon, which
should occur in all people as the NHTSA Driving While Intoxicated manuals point out5•6 • There are two phases in this process. A slow, tracking phase, or "smooth pursuit;' in which the
eye follows the object away from the center, and a fast, compensatory phase, when the eye flicks back toward the midline,
the position it had originally started from. The neuroanatomy
of this process is ver)' complex and involves the labyrinth System of the Inner Ear, the Optic Nerve, the Extra-Ocular Muscles
of the eye, the Cerebellum of the brain, the Pons of the Brain
Stem, as well as the neural pathways that connect these structures.
The Retina of the eye must see the object without distortion, and have that message register in the optic region of the
brain. Of the Extra-Oculomotor Muscles, the Lateral and Medial Rectus of each eye must be the only muscles involved in
just lateral movement, tracking, and actual Horizontal Gaze
Nystagmus. If other muscles of the eye are used or stimulated,
then there is no checking of horizontal gaze. As the eye moves
to follow the object, the nerves and muscles send information
via neural pathways to the Cerebellum about the amount of
movement, with the Cerebellum then sending back infonnation to the eye muscles about how much more or less to move,
and this feedback process continues again and again.
The Labyrinth System of the Inner Ear simultaneously transmits information to the Cerebellum and the Pons about the
body's position, trying to correlate that with the information it
is receiving from the Oculomotor muscles about the amount
of eye movement, and this process continues again and again.
This is very fast and very complicated, and it involves multiple
feedback loops and transitions 1•11•12• Anything that affects these
18 VOICE FOR THE DEFENSE
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neuroanatomical structures or neural pathways will influence
how Nystagmus will be manifested.

The NHTSA HGN Test Itself
The NHTSA Horizontal Gaze Nystagmus 'lest must be done
without glasses or contact lenses, and eye problems can invalidate the results. A light or pointer is held 12 inches away from
the face, at the mid point of the eye and slowly moved toward
one side and then the other. The individual receives a total of
up to six points based on poor performance in three different
aspects of the test, although only four arc required to fail the
test, which would determine that their BAC was over 0.1 mg %,
0.08 mg %, or 0.05 mg %, depending on the study:
The eye tracks laterally toward the side, and if the slow
tracking is not smooth, the individual receives one point for
each eye that the tracking is not smooth.
2 The object is then held to the far lateral side of each eye,
and if there is jerky movement in that corner, the individual is
again scored one point for each eye that there is significant
movement.
3 Finally, the angle from directly in front that nystagmus
begins is determined, and if it occurs before a 45° angle, they
again receive one point for each eye that it occurs in.

Scientific Basis for the
Blood Alcohol Level Influence on HGN
Several valid scientific research findings have provided the
basis for understanding that alcohol can influence Horizontal
Gaze Nystagmus (HGN). These include the Effects of Alcohol
on the Inner Ear and the Effects of Alcohol on Muscles.

1.
Alcohol Effect on the Inner Ear
Real science has shown that the alcohol level in the blood
will be different than the alcohol level in the Labyrinth System
of the Inner Ear during the Ascending and Descending phase
of alcohol use because alcohol is slow to pass through to the
blood brain barrier. This means that during the Ascending Phase
of alcohol use, when alcohol is being ingested, the blood will
have a higher level of alcohol than the Inner Ear's Labyrinth
System has. Then, during the Descending Period of alcohol use,
when alcohol is being metabolized more rapidly than it is being ingested, the alcohol level in the Inner Ear's Labyrinth System will be higher than that in the blood. This disparity between the alcohol level in the blood (BAC) and that in the Inner Ear causes the eyes to move in a non-smooth, less rhythmic
manner, undershoot and then overshoot the target they are following which gives a "jerky;' non-smooth appearance called
Horizontal Gaze Nystagmus. To the non-medical observer, the
eyes have trouble following, or have problems compensating,
and appear to act like "a marble rolled on sandpaper" as the
NHTSA Student Manual states5•6 •
2. Alcohol's Effect on Muscles
Alcohol is a Central Nervous System Depressant, and as such

can have a slowing effect on nerve transmission and muscle
movements. The effect of alcohol is thought to slow the "smooth
pursuit" or tracking movement of the eye, which will exacerbate normal nystagmus and make it look jerky. This depressant
effect is thought to increase as one's alcohol level increases, and
it is another scien tific finding which helps to understand why
Horizontal Gaze Nystagmus occurs.
These two scientific facts explain why alcohol in the blood
can cause an exaggeration in normal nystagmus, which is the
basis for the HGN of the SFSTs. These legitimate scientific findings were then extended by assumptions that the Southern
California Research Institute made to validate their own test
results. Real science and research, however, has also proven that
many other factors can cause or exaggerate Horizontal Gaze
Nystagmus in a non-intoxicated individual. Of importance
though is that NHTSA summarily dismissed them as not being
realistic or probable considerations in using Horizontal Gaze
Nystagmus to determine BAC. In fact, these other causes o f
HGN are very important because they speak to the validity of
the law enforcement determination of Intoxication, and subsequent revocation of a Driver's License and/or a Dv\TI conviction. They may also be too complex, involving so many neuroanatomical structures and be so influen ced by past and
present medical issues, that non-medical personnel, such as law
enforcement officers, simply cannot accurately perform it.

Other Causes ofHGN
Medicntio11
Alcohol, its effects, and how to score an individual's performance on the HGN test is the primary focus of the NHTSA
DWI Law Enforcement Training Manuals. These manuals also
acknowledged that Barbiturates and PCP could cause Nystagmus4.5. Many other substances also cause Nystagmus, but are
ignored by the NHTSA materials. Many prescription medications can also cause or exacerbate Nystagmus, but are not usually queried about by the examining officer, including phenytoin (seizure medication), lithium (mood stabilizer), antihistamines (allergy medication), and barbiturates (seizure medication). Of critical import here is to understand that although
these drugs exaggerate, enhance and cause Nystagmus, they also
help the "abnormal" person to function normally. If the individual were stopped and tested by a law enforcement officer for
HGN, they would test positive, although they are in fact on
medication to help them function normally.

Reti11a, Optic Nerl'e Damage
The Retina and Optic nerve may be damaged sufficiently to
cause or to impair the HGN test but not be damaged enough
to impair an individual's ability to see to drive. Diseases can
impair the Macula. This is the central part of the retina, which
is the part of the eye that has the most sensitive Optic Nerve
cells and which helps an individual to accurately focus on an
object. Any disease such as Albinism•, Retinatitis Pigmentosab,
Diabetes<, and Multiple Sclerosisd can affect this part of one or
both Retina and in turn cause or exacerbate HGN. People who
are born with eye problems such as Strabismus (cross-eyed) or

who have had eye or lid surgery may normally have Nystagmus, which would be unrelated to alcoholusc 12• Exaggerated
Nystagmus may also manifest in individuals such as miners who
have worked in the dark for long periods of time.

The Extra-Ocular Mttscles
There are six Extra-Ocular muscles for each eye that move
the eyeball itself. These are the Medial Rectus and the Lateral
Rectus muscles, the ones used in Horizontal Gaze Nystamgus,
as well as the Superior Oblique, the Superior Rectus, the Inferior Oblique, and the Inferior Rectus muscles. The NHTSA
HGN test is supposed to be designed only to test the function
of just two cranial nerves (III and IV), as well as just the two
solitary, opposing Occulomotor muscles they innervate, the
Lateral and Medial Rectus muscles of each eye4•11 • Those two
Occulomotor muscles of each eye are "yoke" muscles in that
they work together while opposing each other. In this manner,
one contracts while the other relaxes, enabling the eye to move
from side to side. In turn, the two eyes must also work together
in order for them to focus on and to follow an object for the
test. The disparity between each eye's performances is viewed
as an indication of intoxication in the DWI Instructor and Student Manual. In fact, any problem with these nerves or muscles
can cause an exaggeration in Nystagmus, or a disparity between
one eye's movement and the other. The cause of this could be
surgery in childhood to correct eye problems, damage to the
muscles of one eye, or even a "lazy eye," which will cause Nystagmus, although the individual had not been drinking.
Alcohol, which depresses the Central Nervous System, may
affect the smooth coordination of these two opposing muscles
and cause a breakdown of the balance between them, which
many exacerbate nystagmus. The NHTSA HGN examination
is done above eye level, which is what the NHTSA Manuals
and Videos recommend. This height brings into play the four
other Occulomotor muscles (the Superior Rectus, the Superior Oblique, the Inferior Rectus and the Inferior Olique
muscles) and other cranial nerves (the Trochlear and branches
of the Occulomotor).

Position the stimulus approximately 12-15 incites from the
suspect's nose and slightly above eye level (emphasis added). Check
the suspect's eyes for tlte ability to track together. Mo11e the stimultts smoothly across the suspect's entire field of11isio11. Check to see
if tfte eyes track the stimulus together or one lags behind the other.
If the eyes do11't track together it could indicate a possible medical
disordet; injwy, or blind11ess.
Testing in this manner complicates and invalidates the HGN
test because not just the Lateral Rectus and Medial Rectus
Occulomotor muscles are being tested. The test as it is taught
and as the NHTSA Manual instructs, is then invalid.

lt111er Ear
An intact Inner Ear Labyrinth System is essential for differentiating between normal and abnormal Nystagmus. Deafness,
tilmitus (ringing in the ear), Meniere's disease and injuries to
one or both ears from trauma or infection will affect the inner
ear and may damage the Labyrinth System. These changes in
turn will register as HGN on SFSTs testing1• 12 • Law enforcem ent
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officers at the side of the road are not trained to and do not
take a detailed medical history about childhood illness, past
traumas and other medical problems when the individual is
being judged for intoxication. The individual himself may not
even be aware of these medical syndromes or has compensated
for them, such that they present no problem for the person
except when he is tested for HGN.

Neuroanatomicnl Structures and Neuml Pathways.
The Pons area of the Brain Stem connects many aspects of
the Autonomic Nervous System and the Voluntary Nervous
System. It receives and sends impulses from Labyrinth System
of the inner ear, the Extra-Ocular Muscles, and the Ocular Cortex where what the eye actually sees register.
The Cerebellum connects to the Brain Stem, and is also part
of the feedback system which receives input about nerve and
muscle activity, and then modulates or counterbalances each
muscle's contraction with its relaxation, the contraction of the
others, etc. There are millions of nerves that connect and feedback messages from the eyes, the Occulomotor muscles, the
Cerebellum, the bmer Ear's Labyrinth System, and the Brain
Stem. Interference with any of the neural pathways between
these diverse parts of the head can cause HGN. Many factors,
including vascular problems, minor strokes, pressure from tumors, generalized demyelinating diseases such as Multiple Sclerosis, infections, and injuries from trauma to the head or neck
affect these neural pathways and in turn their ability to send
and receive data. Small bleeds (such as those caused by hypertension), small tumors, and even injuries (such as those caused
by minor head trauma, from boxing, automobile or sporting
accidents) can cause damage which will result in nystagmus,
but would be unrelated to alcohol use. Cerebral palsy, congenital cerebella problems, demyelinating diseases such as Multiple
Sclerosis and Parkinson's Disease, and even late onset inherited
disease can also damage the cerebellum and cause a disruption
in the feedback process, which will exaggerate normal nystagmus, and may be seen when tested for HGN.
Anything that interrupts or damages any part of this system, be it from infection (childhood or adulthood), including
meningitis, encephalitis, an inner ear infection, or even high
temperature seizures 1.4, can cause sufficient damage for an individual to have abnormal nystagmus, or HGN, although in
most other aspects of an individual's functioning they are of
little consequence.
E11vironme11tal Factors that may Influence HGN.
The environment the individual is in at the time of the SFST
testing may influence how nystagmus manifests at that moment
in time. An irritant in the air like dust or pollen can get into the
individual's eyes and affect their performance, as can the slope
of roadside where a test is given. Visual disturbances at the side
of the road such as the strobe effect of flashing police or wrecker
lights, the glare of lights on cars driving by, or other distractions may interfere with normal nystagmus at the time of testing, and cause it to appear exaggerated. An appreciation of these
factors is mentioned in the beginning of the NHTSA Instructor Manual that states, "the procedure outli11ed in this manual
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describes how the standardized field sobriety tests (SFSTs) are to
be admi11istered under ideal conditions. We recognize that the
SFSTs will not always be administered 1111der ideal conditions in
the field, because such conditions will not always exist." Even
when administered under less than ideal conditions, they will
generally serve as valid and useful indicators of impairment.
Slight variations from the ideal, i.e., the inability to find a perfectly smooth surface at roadside, may have some affect on the
evidentiary weight given to the results 11 • Frequently though, the
law enforcement officer treats the condition as ideal, and makes
no adjustment for those conditions.

Summary
The Standardized Field Sobriety Tests, which include the test
of Horizontal Gaze Nystagmus (HGN), are used by law enforcement as if they were direct measures of blood alcohol content,
initially at the 0.1 mg% level, now at the 0.08 mg% level and
soon at the 0.05 mg % level. The assumption is that an individual who fails the test is intoxicated by definition, and the
refusal to take a breath test is justification for mandatory loss
of a driver's license in most states. In reality, Horizontal Gaze
Nystagmus is an indirect and circumstantial estimate of not
only, but also the presence of alcohol, Blood Alcohol Content,
as are all other Field Sobriety Tests. Nystagmus itself is a normal process. It can be exaggerated by the influence of alcohol
and drugs. Nystagmus, however, can also be influenced by many
other factors, including medication to help an individual function, their past and present medical condition, and the environment they are tested in. These other factors might cause a
person to be judged intoxicated when they are not, and they
are often ignored in SFST testing. The process by which nystagmus occurs is a very complex feedback loop that involves
neuroanatomical structures in the Brain, Inner Ear, Brain Stem,
Rectus of the eye and Extra-Ocular muscles, as well as the millions of neural pathways that connect these structures. Factors
that have in the past affected the individual's eyes, ears, and
nervous system may exacerbate Nystagmus, and can cause an
individual to fail the HGN part of the SFSTs. Moreover, the
level at which a pointer is held to perform the test brings other
muscles into play and invalidates the results. Without clarification and understanding of what goes in to Nystagmus, as well
as the individual's medical history and how the test was done,
the NHTSA HGN test should not be accepted as a definitive
test of Blood Alcohol Content as it has been presented by the
Southern California Research Institute and NHTSA over the
past 23 years. It is in fact so complicated a test that non-medically trained individuals, even police officers, should not be
permitted to use it in courtrooms as proof of BAC.
According to NHTSA statistics, at least 20 to 30% of all individuals who fail the HGN test and refuse a breath test will
not only unfairly lose their license, but also possibly suffer a
wrongful DVll conviction, because their BAC would have been ·
below the 0.08 mg% level used to determine intoxication. They
will therefore be arrested for skewed HGN probable cause, but
are not intoxicated and should not have been arrested on the
basis of the HGN test. They will have "false positives" and will

be "assumed guilty, rather than assumed innocent." The builtin inaccuracy of these tests may well be the reason the U.S. Department of Transportation continues to put the disclaimer on
each new study they sponsor, stating: "Tile United States Govemment assumes 110 liability for tile co11te11ts or use thereof;/ ci!!:J

End Notes
Adams, R., & Victor, M. ( 1993). Principles of Neurology, 5th edition.
lvlcGraw-Hill, Inc.: New York
2 Burns,lvl., & Anderson, E. ( 1995). A Colorado validation s tudy of the standa rdized field sobriety test (SFST) battery. Final Report, Colorado Department of Transportation.
3 Burns, Ill., & Dioquino, T. ( 1997). A florida validation study of the standardized field sobriet)' test (S.F.S.T.) battery. Florida Department of Transportation.
4 DeMyer, W. Neuroanatomy. " 'illiams & Wilkins, Baltimore.
5 OWl detec tion and standardized field sobriety testing: Student manual.
(1995). NHTSA, U.S. Department of'lransportation.
6 DWI detection and standardized field sobriety testing: Instructor manual.
( 1995). NHTSA, U.S. Department of Transportation.
7 Elliot, C., & Murra)', A. ( 1998). Repeatabilit)' of body sway measurements;
day-to-d ay variation measured by sway magnetometry. Physiol. Meas.l9, 159164.
8 Lee, D., & Lishman,). ( 1975). Vision - the most efficient source of proprioceptive infor mation for balance control. Symposium international de
posturegraphie, 83-93.
9 Mills, K., & Bisgrove, E. (1983). Bod)' sway and divided attention performance under the influence ofalcohol: Dose-response differences between males
and females. Alcohol Clinical a nd Experimental Research, 7(4), 393-397.
10 Nardone, A., Tarantola, )., Giordano, A., & Schieppati, M. (1997). Fatigue effects on body balance. Electroencephalograph)• and clinical Neurophysiology, I05, 309-320.
11 Netter, F. ( 1993). Compilation of Pathological and Anatomical Printing.
CIBA Pharmaceutical Publication s. Netter, F. T he C l BA Collection of Medical Illustrations, Volume I. CIBA Pharmaceutical Publications.

12 Newell, E ( 1996). Ophthalmology: Principles and concepts, 8 th edition.
i'vlosby-Year Book, Inc.
13 Psychophysical tests for DWI arrest. ( 1977). U.S. Department of Tra nsportation.
14 Stuster, )., & Durns, M. ( 1998). Validation of the standardized field sobriety test battery at BACs below 0.10 percent. Final Report, NHTSA, U.S.
Department of Transportation.
IS Tharp, V., Burns, M., & Moskowit~~ H. {1981). Development and field
test of psychoph)•sical tests for OWl arrest. Final Report, NHTSA, U.S. Depar tment of'lransportation.

a.

Albinism with a n absence of pigment cells causes a loss of cells for focusing on objects.
b. Retinatitis Pigmcntosa, where the cells of the Macula, the central part of
the eye, degenerate, which makes visual acuity disappear.
c. Diabetes, where small hemorrhages may kill off parts of the cells that helps
sees o n the retina.
d. Multiple Sclerosis, a demyelinating disease that can affect nerves, makes
them respond erraticall)', and causes blind spots on the re tina.

Dr. Glass is a Board Certified Psychiatrist
rmd Addictionologist. He has spent more
than 30 years involved in the treatment of
people with Substance Abuse Problems as
well as in the development of treatment
programs and Employee Assistance Programs. He is a Co11sultant to the Texas
Board ofMedical Examiners, the Texas Bar
Association, Texas FAA, the Airlit1e Pilots Association and mtmerous other compa11ies and wrio11S. He has had academic appointments at se1•eralmedical schools.

Friends of TCDLA
Friends of TCDLA is an organization made up of the
spouses,partners and friends of TCDLA members.
During many TCDLA events, there are outings
and social gatherings for
Friends members.
The purpose of Friends is to be a
supporting organization to TCDLA and its members.
They also have a lot of fun!
Would someone you know like to join Friends?
e-mail friends@tcdla.com
for more information or an application.
or visit www.tcdla.comjabout
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CAUSE NO. _ _ __
STATE OF TEXAS
VS.
DURTYNELLY

§
§
§
§
§

IN THE COUNTY CRIMINAL
COURT AT LA\•V NO. IS
OF HARRIS COUNTY, TEXAS

DEFENDANTS' MOTION TO PRECLUDE PROSECUTORS FROM MAKING
POST-VERDICT STATEMENTS CONCERNING ANY ARREST AND/OR
CRIMINAL CONVICTION RECORD OF THE DEFENDANT TO MEMBERS OF THE JURY AFTER
VERDICT IS RENDERED OR A MISTRIAL GRANTED TO
PREVENT HARASSMENT AND TAINTING THE JURY
BY NEGATIVELY INFLUENCING FUTURE JURY SERVICE
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, the Defendant, by and through his undersigned retained counsel, and respectfully moves
this Honorable Court, to preclude the prosecuting attorneys, as well as attorneys of the Harris County
District Attorney's Office, in the above-styled and numbered cause from making any comment to the jury
relating in any way to Defendant's prior arrests and/or criminal conviction record after the jury has rendered its verdict or a mistrial is granted. In support hereof, the Defendant would show:
I.

The above referenced cause will be tried to a jury. The Defendant in this case has prior arrests and/or a
criminal conviction record. The jury will not hear any evidence concerning these arrests or convictions
due to Defendant's Motion in Limine which was granted by this Court and also because such evidence is
excluded by TEx.R.Evm. 403 because the "probative value" of such evidence "is substantially outweighed by
the danger of unfair prejudice" and it would "confuse the issues" and "mislead the jury." TEx.R.Evm 404(b)
further provides that"(e]vidence of other crimes, wrongs or acts is not admissible to prove the character of
a person in order to show action in conformity therewith:' As persuasive authorit}', TEx.R.Evm. 609(a)
allows for impeachment by evidence of conviction of a crime "but only if the crime was a felony or involved moral turpitude." The Defendant's criminal record does not reflect any conviction involving either
a felony or a crime of moral turpitude.
II.

Post-verdict statements by prosecuting attorneys concerning arrests or convictions of a Defendant are
expressly prohibited by Texas Rule of Professional Conduct 3.06(d), which provides:
After discharge of the jury from further consideration of a matter with which the lawrer was
connected, the lawyer shall not ask questions of or make comments to a member of that jury
that are mlculated merely to hamss or embarrass thejuror or to i11jlu_e11ce his actio11s in futtlre jury
service. (emphasis added)
Post-verdict statements concerning arrests and/or criminal conviction record have no relevance and
can onlr be couched in terms that are calculated to embarrass these jurors and to influence their actions in
future jury service. Any statement by a prosecuting attorney would also undermine his/her duty to seek
justice and his/her dutr to abide by the Texas Rules of Evidence that excluded information concerning a
prior arrest and/or conviction because its "probative value was substantially outweighed by the danger of
unfair prejudice;' would "confuse the issues" and "mislead the jury." Such post-verdict statements would
instill a tainted memory of our judicial system with the jurors, making them inclined to disbelieve in our
system and abandon their duties for future jury service. As a result, there exists a substantial likelihood of
material prejudice to the administration of justice, e.g., the juror would be baited into believing that any
future defendant he judged as a juror had a prior record and was predisposed to commit the crime charged.
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Any material prejudice harbored by a juror relating from post-verdict statements after previous jury
service would prevent a future Defendant from receiving a fair trial guaranteed to her by the United States
Constitution. "Few, if any, interests under the Constitution are more fundamental than the right to a fair
trial by 'impartial' jurors, and an outcome affected by extrajudicial statements would violate that fundamental right." Gentile 1'. State Bar of Nevada, SOI U.S. I030, 1075, Ill S.Ct. 2720 (opinion of Rehnquist,
C.J.).
III.
It is well established in case law that measures to curtail speech of lawyers has been upheld under First
Amendment challenges. The Constitutionality of Rule 3.06(d), supra, was recently upheld by the Supreme
Court of Texas in Commission for Lawyer Discipline v. Benton, 980 S.W.2d 425 (Tex.1998). Furthermore,
the United States Supreme Court upheld restrictions used to curtail speech of lawyers in Gentile 1'. State
Bar of Nevada, SOl U.S. 1030, 111 S.Ct. 2720.
Under the Gentile Standard, the application of Rule 3.06(d) to a prosecutor's statements does not violate the First Amendment because the statements would create a "substantial likelihood of material prejudice." It is well established in case law that post-verdict speech can also pose a sufficiently significant threat
to the fairness of jury trials to justify curtailing the would-be speakers' constitutional interests. Commission for Lawyer Discipline, at 43I.
For example, in Haeberle v. Texas International Airlines, 739 F.2d 1019 (S'h Cir. 1984), the court rejected
a First Amendment challenge to a local rule that prohibited lawyers from questioning discharged jurors
about their verdict. The lawyers in Haeberle, having lost a jury trial, sought permission to interview jurors
to learn why their presentation of the case had not been persuasive. See id. The court upheld the local rule,
citing the need "to protect [judicial] processes for prejudicial outside interferences," id at 1022 (quoting
Sheppard 11. Maxwell, 384 U.S. 333, 362, 86 S.Ct. I507 ( I966) ), and "the jurors' interest in privacy and the
public's interest in well administered justice:' ibid.
In Tanner 1'. United States, 483 U.S. 107, 107 S.Ct. 2739 (1987), the Supreme Court concluded that the
government's interest in preserving "full and frank discussion in the jury room, juror's willingness to
return an unpopular verdict, and the com/1/llllity's tr11st in a system that relies on the decisions of laypeople,"
id at I20-21, 107 S.Ct. 2739 (emphasis added). Moreover, Rule 3.06(d) seeks to protect the "purity and
efficiency" of the jury system as required by TEx. CONST. art. I, §IS.
The Supreme Court of Texas in Commission for Lawyer Discipline, 980 S.W. 2d at 432-33, found the
following cases establish the principle that the constitutional rights of parties and the media to communicate with discharged jurors for various purposes must sometimes yield to the competing constitutional
interest in preventing damage to the jury system. Like Rule 3.06(d), these and related cases specifically
recognize that the state's interest in protecting the jury system includes preventing post-verdict juror harassment. See Tanner, 483 U.S. at 120, 107 S.Ct. 2739 (quoting McDonald 1'. Pless, 264, 238 U.S. at 268, 35
S.Ct. 783, ( 1915)); United States v. An tar, 38 F. 3d 1348, 1363 (3d Cir.l994); United State 1'. Kepreos, 759 F.2d
961,967 (1 " Cir.198S);_UHited States 1'. Harrelson, 7 13 F.2d 1114, 1116 (S'" Cir.l983); U11ited States v. Moten,
582 F.2d 654, 666 (2d Cir.1978). These cases recognize that impartial jury decisions may be endangered by
events taking place after the jury has rendered its verdict, as well as before.
Thus, any statements made by a prosecuting attorney concerning an arrest and/or conviction record
would not only taint the jurors for future jury service, but would harass and haunt them for the verdict
they rendered.

IV.
Texas Rule of Professional Conduct 8.03(a) provides:
Except as permitted in paragraphs (c) or (d), a lawyer having knowledge that another lawyer
lws committed a violation of applicable r11les of professional conduct that raises a substantial
q11estion as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall
inform the appropriate disciplinary authority (emphasis added).
Any lawyer, whether a judge, prosecutor or defense attorney, witnessing another lawyer making postverdict and/or post-mistrial statements calculated merely to harass or embarrass the juror or to influence
his actions in future jury service is obliged to report such statements to the State Bar of Texas.
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CONCLUSION
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that this Honorable Court
find and thereafter, order that all attorneys of the Harris County District Attorney's Office be precluded
from commenting in any manner, or making any inference, relating in any way to Defendant's prior arrests
and/or criminal conviction record.
Respectfully submitted,
TRICHTER, MURPHY & OVERSTREE'C P.C.

By:
DOUG MURPHY
SBN 2401 3215
The Kirb)' lvlansion
2000 Smith Street
Houston, Texas 77002
·ret: (71 3) 524-1010
Fax: (7 13) 524- 1080

Attorney for Defendant,
DURTYNELLY

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing Motion has been delivered to the
, 2003.
Assistant District Attorney presently assigned to this case on this the_ day of

DOUG MURPHY

CAUSE NO. _ _ __

§
§
§
§
§

STATE OF TEXAS

vs.
DURTYNELLY

IN THE COUNTY CRll'vliNAL
COURT AT LAW N O. IS
OF HARRIS COUNTY, TEXAS

ORDER

On this day came on to be heard Defendant's Motion to Preclude Prosecutors from Making Post-Verdict Statements Concerning Any Arrest and/or Criminal Conviction Record of The Defendant to Members of the Jury After Verdict is Rendered or a Mistrial Granted to Prevent Harassment and Tainting the
Jury by N egatively Influencing Future Jury Service, and the Court having considered the same it is hereby,
GRANTED
DENIED _ _ __
SIGNED and ENTERED this _ _ day of _ _ _ _ _ _ _ _ , 2003.
JUDGE PRESIDING

Doug Murphy is a lawyer with 1/·ichtet; Murphy
Gary Trichter is co-author of the 2-volume text6~ Overstreet in Houston. He is a member of the
book, Texas Drunk Driving Law (4th editio11) and
National College ofDUT Defense, Texas Criminal a frequent lecturer nnd writer on DWI and crimillal /nw topics. Present!)~ Mr. Trichter is Den11 of
Defe11se Lawyers Association, mul Harris Cor111ty
Crimi11al Lawyers Associatio11. He is also co·· the Natio11al College for DUI Defense.
author of"Administrative License Revocation
Hearings: A D\Vl Specialist's Primer for the
General Practitionet;" Texas Bar ]oumal, ]rrly,
2002.
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Do You Wish Your VOICE
Could Be Heard?

Now IT CAN!
In addition to 2,300 criminal defense lawyers, the VOICE
for the Defense counts among its subscribers law libraries
and investigators across the state, as well as other
individuals interested in criminal law.
We have competitive advertising rates available and offer
a discount to TCDLA members who want to advertise.
E-mail betsy@tcdla.com for ad rates or sample copies of the VOICE for tlte Defense.

HABERN, O'NEIL AND BUCKLEY L.L.P
WILL HELP PREPARE A CLIENT FOR GOING TO PRISON IN TEXAS
WHAT CAN YOU TELL YOUR CLIENT AND FAMILY WHO FACE GOING TO PRISON?
The law firm of Habern, O'Neil and Buckley L.L.P. has produced a 1 hour 45 minute video
(also available on DVD) with an accompanying handout that gives clients and their families
basic information about what is going to happen and how to prepare oneself f rom the
time of sentencing and detention in the county jail through the admission, classification,
and parole at the Texas prison.
Some of the tQplcs discussed include:
•What needs to be done before going to jail •Custody levels
•What to take with you to prison
• Time credit and good time procedures
•Dealing with medical problems
•Work assignments
•Security precaution designations
•Leavlng the county j ail for prison
•First diagnostic steps
•Visitation
•Receiving and screening procedures
•Personal hygiene
•Mental and physical examinations
•Living areas, commissary, and recreation
•Classification committees
•Gangs and contraband
•Personal property
•Parole procedures
The costs are as follows, with free shipping:
Video
~2.50.00
DVD
TO ORDER THIS VIDEO ENCLOSE YOUR PAYMENT BY MAIL OR FAX
TO: HABERN, O'NEIL, AND BUCKLEY L.L.P.
Box 62.7; Riverside, Texas 77367
Phone Toll free 888-942.-2.376
Fax: 936-594-9100
To view a clip of the v ideo go to www.paroletexas.com
NAME
ADDRESS_ _ __ _ _ __ _ _ _ _ _
- -- -- -- - - - - -- --PHONE_ _____ _ __ ____
VISA OR MASTER CARD NO._ _ _ _ _ __ __ _ _ EXP. DATE: _ _ ___
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HE SARBANES-0XLEY Acr OF 2002 was signed into law by President l3ush last July and contains several criminal provisions
applicable to public and non-publically traded compa nies.
The following summary is designed to highlight those po rtions
of the Act that can result in the criminal prosecution and incarceration of
individuals within public and privately held businesses.

T

"A FAIR TRIAL BEFORE WE HANG YOU"- Judge Roy Bean
Sarbanes - Oxley creates new criminal offenses, amends existing criminal statutes, and increases punishments applicable to several federal offenses. For example, persons charged with obstruction of justice, including the shredding and falsifying of records, now face prison terms up to
20 years. Penalties fo r m ail and wire fraud have also increased to 20 years.
Attempts and conspiracies to commit fraud o ffenses are now punishable
the same as the underlying offense. Also, individuals in any type o f business who take actio n aga inst whistleblowers now face prison terms up to
10 years. The Act further provides that persons who knowingly engage in
securities fraud with resp ect to a public company may face prison terms
up to 25 years.

SPECIFIC PROVISIONS O F THE ACT

I.

(c) H'lzoever corruptly-

Obstmction ofJustice and Witness Tampering. The Act

strengthens laws related to obstruction of justice which includes
document shredding a nd falsif)ring records. Prison sentences
up to 20 years now apply.
Even before Sarbanes-Oxley, existing criminal statutes already addressed destruction of evidence and obstruction of
justice. Criminal penalties applied to anyone who tampered with
a witness, victim, or an informant, as well as anyone who "corrllptly persuades" others to destroy, alter, or conceal evidence.
18 U.S. C. §151 2. Also, prosecutors were already able to prosecute individuals who obstructed proceedings before departments, agencies, and committees during a pending proceeding. 18 U.S.C. § 1505. However, Sarbanes-Oxley has taken these
existing statutes and expanded a business person's exposure to
criminal prosecution as follows:
18 U.S.C. § 151 9 - Destruction, alteration, or falsification
of records in Federal investigations and bankruptcy.

Whoever knowingly alters, destroys, mutilates, conceals, covers 11p, falsifies, or makes a false entry in
any record, document, or tangible object with the intent to impede, obstrttct, or influence the investigation or proper admitzistmtion of any matter witlzin
the jurisdiction of any department or agency of the
United States or any case filed under title 11, or in
relation to or cotztemplation of mzy such matter or
case, shall be filled 1111der this title, impriso11ed 110t
more tllmr 20 years or both.
This section will likely result in prosecutions of both the
individual soldiers within businesses who act on orders to alter, h ide or shred documents, as well as their comma nders who
give the illegal orders. Note that the above statu te only requires
that th e individual act "knowingly:' a mental state easier to prove
than the previously applicable term "corrttptly.""Knowingly" is
satisfied by proof a defendant acted voluntarily and intentionally, not because of mistake or accident.1 Interestingly, the statute does not requi re that a federal investigation actually be underway at the time the illegal conduct occurs since the statute
also applies to acts done "in con templation of " a future inves tigation. Therefore, company procedures related to the retention
and destruction of documents (including emails), and the failure to halt those procedures, could result in prosecution under
this statute. Consider the business owner who knows that a n
on- the-job injury is within the subject matter administration
of OSHA. The ow ner kn ows that documents or emails related
to the accident will be physically destroyed or perhaps deleted
from a computer hard drive as part of an established destruction schedule. Doing nothing to stop the destruction could result in criminal liability.
18 U.S.C. § 1512 - Tampering with a Record or Otherwise
Impeding an Official Proceeding2
Sarbanes - Oxley amended this part of the United States Code
relating to witness tampering by adding the following provision:

( 1) alters, destroys, mutilates, or conceals n record,
dowment, or otlrer object, or attempts to do so, with
the intent to impair the object's integrity or availability fo r use in mz official proceeding; or
(2) otherwise obstructs, influences, or impedes any
official p roceeding, or attempts to do so, shall be

fined under this title or imprisoned not more tlznn20
years or bo tlz.
Like 18 U.S.C. §1519, above, this new section is designed to
reach the individual who actually performs the illegal act, n ot
just the commanders giving th e orders.

II. Ill creased Penalties for Mail & Wire Fm ud - The Act has
also increased the maximum punishments for mail and wire
fraud from 5 to 20 years imprison ment. Mail fraud occurs when
any person uses the mails to execute any scheme or artifice to
defraud. The prosecution need only prove: 1) the existence of a
scheme to defraud, 2) the use of the mails to execute or further
the scheme, 3) a specific intent to defraud, an d that 4) t he
scheme to defraud employed false material representations. 18
U.S. C. §1341. Meanwhile, the similar offense of wire fraud applies when phones, faxes and other electrical transmissions are
used in the scheme to defraud. 18 U.S.C. § 1343.
III. New Offense ofAttempted Fraud. Sarbanes - Oxley also
amends the Un ited States Code to make both "attempt" and
"conspiracy to commit" mail and wire fraud punishable the
same as the underlying offense itself. The appl icable statute is
as follows:
18 U.S.C. §1349 - Attempt and conspiracy3

Any person who attempts or conspires to COIIIIIlitany
offense under thischapter shall be mbjectto the same
penalties as those prescribed for tlze offense, tlze commission ofwlriclrwas tire object oftire attempt or conspimcy.
At sentenci ng, a defendant will not benefit for failing to successfully complete the target offense. Jail sentences up to 20 years
will still apply. Attempts and conspiracies to commit o ther federal fraud offenses, includi ng b ank fraud, health care fraud and
securities fraud now carry the same maximum p unishment as
the underlying substantive crime.

IV. Criminal Penn/ties fo r Defmuding Slwrelzolders. The Act
a uthorizes up ro 25 years imp risonment for persons who knowingly en gage in securities fraud with respect to a public company. The applicable statute states as follows:
18 U.S.C.§ 1348 - Securit ies fraud4

H!fwever knowingly executes, or attempts to execute,
a scheme or artifice -
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(1) to defraud any person in COII/lectionwith m1y
security of m1 issuer with n clnss ofsecurities registered under sect ion 12 ofthe Sewri ties Exchange
Act of 1934 (IS U.S. C. §781) or that is required
to file reports under section 15(d) of the Securities Exc/wngeAct of 1934 (15 U.S. C. 78o(d)); or
(2) to obtnin, by meam offalse orfmudulent pretenses, representations, or promises, 1111)' money
or property in connection with the purclwse or snle
of nny security of nn issuer witl1 n class of securities registered u11der section 12 of the Securities
Exclwnge Act of 1934 (15 U.S. C. 781) or that is
required to file reports under section 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C.
78o(d));
shall be fined under this title, or imprisoned not more
than 25 years, or both.
IV. Officer Certification ofAmwal and Qunrterly Reports.
On of the most publicized aspects of Sarbanes - Oxley is the
new requirement that each periodic report filed by a public
company include a certification by the company's chief executive officer and chief financial officer that the report fully complies with the requirements of the Securities Exchange Act of
1934, and that the information fairly presents, itl all material
respects, the company's financial condition and result of operations. Additionally, principal executive officers and principal financial officers must now certify each annual or quarterly
report filed with the SEC.
Criminnl Liability for Failure to Certify Periodic Reports. Any
individual who provides the required certification knowing that
the report does not meet the requirements of the Act may be
fined up tc> one million dollars, imprisoned up to 10 years, or
both. A person who willfully provides a certification knowing
that the report is il1adequate may be fined up to five million
dollars, imprisoned up to 20 years, or both. The statute states
as follows:
18 U.S.C. §1350 - Failure of corporate officers to certify
financial reports5

(a) Certificntion ofPeriodic Finnncial Reports- Each periodic
report containing financial statements filed by an issuer with the
Sewrities Exchange Commission pursuant to section 13(a) or
15(d) of the Sewrities Exclwnge Act of 1934 (15 U.S.C. 78m(a)
or 78o(d)) shall be accompanied by a written stntement by the
chief exewtive officer and chief financinl officer (or equivalent
thereof) of the issuer.
(b) Content - The stntement required under srtbsection (a)
shall certify that the periodic report containing the financial statements fully complies with the requirements of section 13(a) or
15(d) of the Securities Exchange Act of 1934 (15 U.S. C. 78m or
78o(d)) nnd that information contained in the periodic report
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fnirly presents, in all material respects, the financial condition and
results of operations of the issuer.
(c) Criminal Penalties- Whoever(1) certifies any statemwt as set forth in subsections (a) and
(b) ofthis section klwwing that the periodic report accompnnying
the statement does not comport with all the requirements set forth
i11 this section shall be fined 110t more than $1,000,000 or imprisoned not more tlwn 10 years, or both; or

(2) willfully certifies any statement as set forth in subsections
(a) and (b) of this section knowing tlwt the periodic r~port accompanying the statement does 110t comport with all the requirements set forth in this section shall be fined not more than
$5,000,000, or impris011ed 110t more than 20 years, or both.
Notice that the applicable criminal penalties differ according to the particular mental state (knowingvs. willful conduct).
I. New Criminal Liability ofAccormtnnts- TheArtl111r Anderson Hangover

The Act also reaches accountants who audit public companies. Criminal sanctions apply for a knowing and willful failure to maintain audit records for a five-year period. The specific statute found in section 802 of the Act, states as follows:
18 U.S. C.§ 1520- Destruction of corporate audit records~

( a)(J) Any accountant who conducts n11 audit of an issuer of
sewrities to which section 1OA(a) of the Semrities Exchange Act
of 1934 (15 U.S. C. 78j-l(n)) applies, slwl/maintain all audit or
review workpapers for a period of 5 years from the end of the
fiscal period in which the nudit or review was concluded.
The statute provides that a knowing and willful violation
can result in a fine and/or imprisonment not to exceed 10 years.
On January 22, 2002, the SEC approved a rule which defines
audit or review "workpapers"as those documents that record
the audit or review procedure performed, the evidence obtained, and the conclusions reached by the auditor. (Securities
and Exchange Commission, Rule 2-06, Regulation S-X (1/22/
2003).

V.
Enhanced Criminal Penalties for Violations ofERISA
Reporting Rules
Section 904 of the Act amends ERISA (Employee Retirement
Income Security Act of 1974), by increasing the maximum sentence applicable to any person who willfully violates the reporting and disclosure requirements related to employee benefit
plans (29 U.S. C.§§ 1021 -1031 ), or any regulation or order thereunder. The maximum has been increased from 1 to 10 years in
prison.
VI.
Protection of Whistleblowers. Those who retaliate
against whistleblowers now face up to 10 years imprisonment.
Criminal penalties are not confined only to publicly traded

companies. Rather, prison sentences now apply to any individual
or organization that retaliates contrary to the statute. Therefore, all employers should be aware of the following criminal
provision found in Section 1107 of the Act which amends the
whistleblower protections found in 18 U.S. C.§ 1513 as follows:
18 U.S. C.§ 1513(e)- Retaliation Against Informants
(e) Whoever knowingly, with the intent to retaliate, takes
any action harmful to any person, including interference with
the lawful employment or livelihood of any person, for providing to a law enforcement officer any truthful information relating to the commission or possible commission of any Federal offense, shall be fined under this title or imprisoned not
more than ten years, or both.
The law is not limited to reports of possible violations of
certain securities and fraud provisions. Instead, it applies to
reports concerning the commission or even the possible commission "of any Federal offense." Also, there is no requirement
that the law enforcement officer be a federal employee. Reports
to state or local law enforcement concerning a possible federal
offense are protected. Violations of this statute may result in a
prison sentence up to 10 years. Individuals can also be fined up
to $250,000, while fines up to$500,000 apply to corporations.
Consider a law firm employee who believes that an attorney
is committing the federal offense of mail fraud by mailing
fraudulent billing statements to clients. The employee reports
the offense to local law enforcement. Later, the law firm fires
the employee. Under Sarbanes - Oxley, criminal liability may
lie if the firing was retaliatory.
Since all entities and individuals are now subject to criminal
penalties for retaliation against protected whistleblowers, every employer must be aware of the law and take action now to
prevent a problem later. Employers should create a workplace
plan which assures employees that reports will not result in retaliation. Management should send a clear, written message that
no improper action against a reporting employee will be tolerated. Also, employees should have access to a reasonable system which allows them to easily make internal reports about
activities which they believe to be illegal. Also, all officers, managers, and supervisors should be familiar with the new
whistleblower laws in order to avoid any missteps either before
or after an employee makes a report. Having a written and wellpublicized plan will help in the event of a criminal investigation related to alleged retaliation against a whistle blower. Therefore, employers should consider consulting with a white collar
criminal lawyer not only to help in drafting and implementing
a plan, but also to assist should a report actually be made.

A Final Thought on Avoiding Criminal Prosecution
Sarbanes - Oxley has done nothing to affect the reality that
individuals often become entangled in federal criminal prosecutions because of their false statements made to government
agencies.
18 U.S. C. 1001 predates Sarbanes- Oxley and remains available to federal prosecutors. The statute provides as follows:

(a) f!Xcept as otherwise provided in this section, whoever, in any matter within the jurisdiction
of the exewtive, legislative, or judicial branch of the
Govemment of the United States, knowingly and
willfully( 1) falsifies, conceals, or covers up by any
trick scheme, or device a material fact;
(2) makes any materially false, fictitious,
or fraudulen statement or representation; or
(3) makes or uses any false writing or
dowment knowing the same to contain any materially false, fictitious, orfmudulentstatement or ent1y;
shall be fined under this title or imprisoned not more
than 5 years, or both.
Consultation with a white collar criminal attorney is crucial
whenever one has concern or knowledge that a government
investigation may loom near.

On the Horizon
The Sarbanes- Oxley Act directs the United States Sentencing Commission to review and amend the Federal Sentencing
Guidelines and related policy statements to implement the provisions of the Act. In an effort to ensure that sentences are severe enough to deter and punish, the Act charges the Sentencing Commission with examining current sentencing related to
Obstruction of Justice, Fraud, and '"'hite Collar Offenses. 7 On
January 8, 2003, the Sentencing Commission approved an
emergency amendment implementing the sentencing requirements of Sarbanes - Oxley. The amendment became effective
January 25, 2003, and the Commission plans to submit the
permanent amendment to Congress by May 1, 2003. The full
text of the emergency amendment, including changes to the
Sentencing Guidelines, can be found online at www.ussc.gov.

END
Important Civil Provisions and Penalties in
Sarbanes- Oxley Worth Noting
F01jeiture of Bonuses and Profits. If a company restates financial statements because of material noncompliance with
reporting requirements caused by misconduct, the CEO and
CPO must reimburse the company for (i) any bonus, incentive-based, or equity-based compensation received during the
12-month period following filing of the financial documents,
and (ii) any profits realized from the sale of company securities
during that 12-month period. Interestingly, the Act currently
fails to specify whose misconduct or the level of misconduct
giving rise to.CEO and CFO reimbursement.

Freezing ofAssets. During an investigation, the SEC may seek
a court order imposing a 45-day freeze on extraordinary payments to corporate executives. Payments \Vould be escrowed.
Bankruptcy. The Act amends the bankruptcy code, making
judgments and settlements based upon securities law violations
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non-dischargea!Jle.

Disclosure must be in "plain English:' as the SEC determines is
necessary or useful to protect investors.

Personal Loans to Executive Prohibited. A public company
may 110 longer make direct or indirect personal loans or extend

credit to or for any director or executive officer. Exceptions apply
for consumer lending transactions and some preexisting loans.
Officers and Director Bars. The Act also strengthens the SEC's
ability to prevent individuals from serving as officers and directors in the future. The SEC can now obtain officer and director bars for violations of the general anti-fraud provisions
of the federal securities laws if an individual's conduct demonstrates "unfitness" to serve as an officer or director. Previously,
the SEC had to show "substantial unfitness" as opposed to the
presumably lower standard of"unfitness." Also, officer and director bars may now be obtained through administrative rather
than judicial proceedings.

Attomey as Policeman -NewRequirements For Lawyers Who
Practice Before the SEC. The SEC will issue rules of professional
conduct applicable to attorneys who represent public companies before the SEC. The rules will require that (i) an attorney
report evidence of a material violation of the securities laws or
a breach of fiduciary duty by the company or its agents to the
chief legal counsel or the chief executive officer of the company; and (ii) if the chieflegal counsel or chief executive officer
does not respond appropriately, the attorney must then report
the information to the company's audit committee, to another
committee comprised solely of independent directors, or to the
full board of directors. Practice "before the SEC" is construed
broadly by the SEC to include work done on any document
filed with the SEC.

Statute of Limitations for Securities Fraud. Section 804 of
the Act lengthens the statute of limitations for securities fraud
claims, allowing claims to be brought within two years of discovery of the facts constituting the violation or within five years
after the violation. ~

2
3
4
5
6
7

Endnotes
Fifth Circuit Pattern Criminal Jury Instructions, 1.37
Sarbanes- Oxley Act, Section 1102 (2002).
Sarbanes- Oxley Act, Section 902 (2002).
Sarbanes- Oxley Act, Section 807 (2002).
Sarbanes - Oxley Act, Section 906 (2002).
Sarbanes - Oxley Act, Section 802 (2002).
Sarbancs- Oxley Act, Sections 805, 905 & 1104 (2002).

Adam L. Seidel received his law degree from
S.M. U. in 1989 and practices white collar
criminal defense in Dallas. He is board certified in criminal law by the Texas Board of
Legal Specialization and by the National
Board of Trial Advocacy. He has been an
Adjunct Professor of Trial Advocacy at
S.M. U. Law School. Currently, he serves as
treasurer and board 1nember ofthe Dallas Criminal Defense Lawyers Association and co-chairs the Dallas Bar Association's Lawyer Referral Service committee.

Insider Stock Transactions. The Act requires that reports of
changes in beneficial ownership be filed with the SEC by the
end of the second business day following any transaction by
insiders.

DO YOU KNOW SOMEONE WHO
WOULD BENEFIT
FROM GETIING THE

~

No Insider Trading During Pension Fund Blackout Periods.
The Act makes it unlawful for senior management to inside
trade during pension fund blackout periods imposed on 50%
or more of the participants in a defined contribution plan, such
as a 40l(k) plan, This section applies when a director or executive officer acquired the securities in connection with his or
her service or employment as a director or executive
officer."Blackout" refers to periods when plan participants and
beneficiaries are restricted or prevented from directing or diversifying plan assets, obtaining loans from the plan, or from
receiving plan distributions for more than three business days.
The Act also amends ERISA to obligate plan administrators
for certain types of benefit plans, such as 40l(k) plans, to notify all plan participants and beneficiaries of an upcoming blackout period at least 30 days in advance. These blackout rules
become effective January 26, 2003.

CAPITAL LITIGATION UPDATE?

THE CAPITAL LITIGATION UPDATE
IS PUBLISHED

10 TIMES PER YEAR BY THE

TExAS CRIMINAL DEFENSE LAWYERS
PROJECT, AN EDUCATIONAL PROJECT OF
TCDLA FUNDED BY A GRANT FROM THE
TEXAS COURT OF CRIMINAL APPEALS

IF SO, PLEASE E-MAIL THE EDITOR, PHILIP
WISCHKAEMPER AT PWISCH@TCDLA.COM
AND GIVE HIM THE NAME AND ADDRESS

Real Time Disclosures. Public companies must now disclose
on a "rapid and current basis" information concerning material changes in the companys financial condition or operations.
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OF THE PERSON YOU WOULD LIKE TO SEE
RECEIVE THE UPDATE.

TCDLA MEMBERSHIP DRIVE
WE'RE ON TARGET...
BUT WE STILL NEED YOU
WE NEED
RUSTY DUNCAN AND WE'RE

500 NEW MEMBERS BY
1/5 OF THE WAY THERE

If the contest ended today Danny Easterling would be the
winner.... but you have 3 more months! II
TOP Four Sponsors Receive:
The TCDLA member who signs up the most new members will attend
2003 Rusty Duncan for FREE; the second runner up receives half off;
third place receives a third off the total cost of attending; fourth place
gets a complimentary Registration to the Rusty Golf Tournament

For registration form or updates, please visit
www. tcdla. com/membership

Your Memhe1·

Benefit Prog•·am
When renting from
Hertz, TCDLA
members can take
advantage of up to
15% off Daily Member
Benefit Rates,
Standard Rates, and
Leisure rates in the
U.S. & Canada on all
car classes.
With approximately
7,000 locations
worldwide in more
than 140 countries,
Hertz is also able to
offerTCDLA

members discounts in
Europe and
Worldwide.
Visit hertz.com for
additional special
oilers online. When
making your
reservation, just
mention your
HertzffCDLA CDP#
1352401 to receive the
discount.

! Mention
:
:
:
:
:

!
:
;
;
;
:

this offer and Hertz COP#
IJSHO I when reserving a mid·size
through full-size car (Class c, D, F) at
Hertz Standard or l eisure Daily,
Weekly or Weekend Rates. At the time
of rental, surrender this coupon and
present your membership card or
Hertz Member Discount card for
Identification. If a car from the next
higher class Is available, you11 be
driving It at the discounted lower car
class rate.

:
;
:
:

Advance restiVatlons are requ:red as b!adcout
pef1oO< may app:y In some dUts at some times,
especlal'y ci<Hing periocls of peak demand.
This <:lfer Is redeemab!e a t partldpaUng Hertz
: locations In the u.S., Canada and Puerto Rico, and

: Is $ObJect to ava!.lbltty. Highest obtalnab!e
Is to a Premium (Oass G) car. This

! UP91ade

• : cot. pon has no cash value, must be surnndered
: on rental and may not be used v.\th any other
: COP#, coupon, discount, rate Of prOI'llC(Son, Hertz
: stanclarcl clrM!r and ae<J;t qua!flcations for the
; re~ location apply and the cor must be
: returned to that k>c.atson.. Mhlnum rental a9e Is
; 25 (excepllenS app.'y). CaD for cltt.!i:s.

u.s.tcanada
PC# 9l4592

Call your travel ageut, caU 1-800-654-2210 or visit

http:/offers.hertz.com!membersavings
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TCDLA (HEAT SHEETS
BuY INDIVIDUAL CHEAT SHEETS FOR $1 0/CHEAT
SHEET,OR, AS A SPECIAL OFFER ••••
ALL FIVE FOR
•

$45.

Comparison of Federal and State Constitution Rights
• Common Drug Offenses
• Texas Rules of Evidence
• Making and Meeting Objections
• Lesser Included Offenses

Publication order forms available at www.tcdla.com

WWWotCdl~ato<COm
WWWotcdJ~aoCOm

WWWotcdJiaoCOm
WWWetcdllaocom
WWWotcciUaoCOm

WWWotcdlaocom

BEHIND
- THE
mmrma:e;:WALLS

BEHIND THE WALLS

MWJT~IIfti%11

A Guide for Families and Friends
ofTexas Prison Inmates
by Jorge Antonio Renaud
with photographs by Alan Pogue
Written by a Texas inmate trained as an obsc1ver
and reporter, this book spotlights what's good,
what's bad, what works, what doesn't, and
examines if practice really follows policy.
.

paperback $14.95, hardcover $29.95
6 x 9. 224 pages, 20 photos

(TO pRDER QALL: J-BDD-B2~B9T f]
University of North Texas Press www.unt.edu/untpress

Existing Seruice:
To receive a 15% discount off your monthly charge on existing
Sprint PCS Service, e-mail: aewing02@sprintspectrum.com.
It will take 1-2 billing cycles to be applied. This will change your
monthly billing cycle to the 17th through the 16th of the month
when it is applied.

new Seruice Onl~:
E-mail Steven M orales at smora@sprintspectrum.com
or telephone at 51 2-344-4291.

Existing Customers:
Existing customers wanting to change plans must be done through
customer service at 1-888-788-4727. They will explain all options
available depending on your current service and agreements.
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IGNII!!ICANTr
ECI>
S IONS

EPORTJ!
March2003
SUPREME COURT
NO DOUBLE JEOPARDY WHEN STATE SEEKS DEATH PENALTY AFTER RETRIAL
RESULTING IN HUNG JURY AND LIFE SENTENCE: SATTAZAHN v. PENNSYLVANIA,
No 01-7574, C'ertto Supreme Court of Pennsylvania (563 Pa. 533,763 A. 2d 359), Affirmed,
1/14/03; Opinion: Scalia; Dissent: Ginsberg, joined by Souter, Stevens & Breyer

CyNrkiA kMtproN

Mil<e CkARlroN

Defendant in a death penalty case received a life sentence when the jury was unable to
decide on the aggravating factors, in a procedure similar to that used in Texas. He got a new
trial after a successful appeal. On retrial, he was again convicted and sentenced to death.
On appeal he argued that double jeopardy, under Bullington v Missouri, 451 U.S. 430, barred
the state from seeking death in a second trial.
HELD: There was no double-jeopardy bar to the state's seeking the death penalty on
retrial. Court reasoned that when the defendant is convicted of murder and sentenced to
life and gets his conviction set aside on appeal, jeopardy has not terminated, so that a life
sentence imposed in connection with the initial conviction raises no double-jeopardy bar
to a death sentence on retrial. Stroud v. United States, 251 US 15. While, in the line of cases
commencing with Bullington 1'. lvlissouri, 451 U.S. 430, Court has found that the Double
Jeopardy Clause applies to capital-sentencing proceedings that " have the hallmarks of the
trial on guilt or innocence," id., at 439, the relevant inquiq' in that context is not whether
the defendant received a life sentence the first time around, but whether a first life sentence
was an "acquittal" based on findings sufficient to establish legal entitlement to the life sentence- i.e., findings that the government failed to prove one or more aggravating circumstances beyond a reasonable doubt, Arizona v. Rttmse;t, 467 U.S. 203, 211.
What may be of even more importance to Texas practitioners is the Court's discussion
of Ring v Arizona. Court first discussed Bullington, Rtt111sey, and Poland, in which capitalsentencing proceedings were understood to be just that: sentencing proceedings, which differed from trials in a respect crucial for purposes of the Double Jeopardy Clause: They dealt
only with the sentence to be imposed for the "offence" of capital murder. Thus, in its search
for a rationale to support Bullington and its "progeny," the Court continually tripped over
the text of the Double Jeopardy Clause. In Apprendi v. New ]erse)', 530 U.S. 466 (2000),
Court clarified what constitutes an "element" of an offense for purposes of the Sixth
Amendment's jury-trial guarantee. Put simply, if the existence of any fact (other than a
prior conviction) increases the maximum punishment that may be imposed on a defendant, that fact-no matter how the State labels it-constitutes an element, and must be found
by a jury beyond a reasonable doubt. Id., at 482- 484,490. (Emphasis added). Last term in
Ring v. Arizo11n, 536 U.S. _ (2002). For purposes of the Sixth Amendment's jury-trial
guarantee, the underlying offense of"murder" is a distinct, lesser included offense of"murder plus one or more aggravating circumstances": Whereas the former exposes a defendant
to a maximum penalty of life imprisonment, the latter increases the maximum permissible
sentence to death. Sixth Amendment requires that a jury, and not a judge, find the existence
MARCH
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of any aggravating circumstances beyond a reasonable doubt.
ld., at _ - _ (slip op., at 22-23).
Finally Court concludes no principled reason exists to distinguish, in this context, between what constitutes an offense
for purposes of the Sixth Amendment's jury-trial guarantee and
what constitutes an "offense" for purposes of the Fifth
Amendment's Double Jeopardy Clause. C£ Mo11ge v. California, 524 U.S. 721,738 ( 1998) (Scalia, J,, dissenting) In the postRing world, the Double Jeopardy Clause can, and must, apply
to some capital-sentencing proceedings consistent with the text
of the Fifth Amendment. If a jury unanimously concludes that
a State has failed to meet its burden of proving the existence of
one or more aggravating circumstances, double-jeopardy protections attach to that "acquittal" on the offense of "murder
plus aggravating circumstance(s)." Thus, Rumsey was correct
to focus on whether a factfinder had made findings that constituted an "acquittal" of the aggravating circumstances; but the
reason that issue was central is not that a capital-sentencing
proceeding is "comparable to a trial," 467 U.S., at 209 (citing
Bllllington, supra, at 438), but rather that "murder plus one or
more aggravating circumstances" is a separate offense from
"murder" simpliciter.
[Note: The above portion of the opinion, Part III, is joined
only by three justices. O'Connor continues to insist that
Apprendi and its progeny were wrongly decided and that the
case should be resolved exclusively under Bullington. The four
dissenters do not mention Apprendi or Ring but would hold
that in a mistrial system, the state has failed in its burden of
proof and that double jeopardy should bar a new death sentence.]
CONSPIRACY DID NOT TERMINATE JUST BECAUSE
GOVERNMENT MADE ITS GOALS IMPOSSIBLE TO
ACHIEVE: UNITED STATES v. JIMENEZ RECIO & LOPEZMEZA, No. 01-1184, cert to 9'h Circuit (258 F. 3d 1069)
reversed/remanded 1/22/03; Opinion: Breyer; Concurring/
Dissenting Opinion: Stevens
Police stopped a truck, seized the drugs it carried, and, with
help of the truck's drivers, set up a sting. The drivers paged a
contact, who said he would call someone to get the truck. Respondents arrived and took the truck away. A jury convicted
them of conspiring to possess and to distribute unlawful drugs,
but the judge ordered a new trial because, under United States
v. Cruz, 127 F.3d 791, 795, the jury could not convict respondents unless it believed they had joined the conspiracy before
police seized the drugs, and it had not been so instructed. The
"Cruz Rule" states that a conspiracy terminates when there exists affirmative evidence of defeat of the object of the conspiracy.
Another jury convicted respondents, and on appeal9'h Circuit
reversed, holding that the evidence presented at the second trial
was insufficient to show that respondents had joined the conspiracy before the drug seizure.
HELD: A conspiracy does not automatically terminate simply because the Government has defeated its object. 9'h Cir-
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cuit is incorrect in its view that a conspiracy ends through defeat when the Government intervenes, making the conspiracy's
goals impossible to achieve, even if conspirators do not know
that the Government has intervened and are totally unaware
that the conspiracy is bound to fail. Cruz Rule is inconsistent
with basic conspiracy law because the agreement to commit an
unlawful act itself is a distinct evil, which may exist and be punished whether or not the substantive crime ensues. Salinas v.
United States, 522 U.S. 52, 65. Where police have frustrated a
conspiracy's specific objective, but conspirators (unaware of that
fact) have neither abandoned the conspiracy nor withdrawn,
these special conspiracy-related dangers remain, as does the
conspiracy's essence- the agreement to commit the crime.
Second, no other Federal Court of Appeals has adopted 9'h
Circuit's rule, and three have explicitly rejected it. Court rejects
9'h Circuit's argument that the traditional rule threatened endless potential liability. Cmz rule would reach well beyond arguable police misbehavior, potentially threatening the use of properly run law enforcement sting operations. See Lewis v. United
States, 385 U.S. 206, 208-209. Judgment is therefore, reversed.

FIFTH CIRCUIT
HABEAS CORPUS- APPLICATION OF CHRONIC- NEW
RULE- TEAGUE BARRED: BLACK V. COCKRELL, _ F. 3d
_ (S'h Cir. 02-50455- December 11, 2002).
Petitioner argued that exclusion of his trial counsel from
the trial court's decision to exclude a juror from service deprived him of counsel at an important stage of the proceedings
and thus violating Clzronic v. United States. [***Editor's note:
by relying on Chronic, the defendant, if successful, obviates the
need to establish prejudice under Strickland]:
Black's contention relies upon a dubious principle
of law. At the least, it is by no means clearly established. Cronic speaks to the absence of counsel at a
critical stage of a trial. It is not clear that here recognizing an inability of the prospective member
of the venire to sit on ill1Y jury because of a physical disability was such a critical stage. Judges by
practical necessity summon large numbers of persons as members of a venire where they hear such
petitions of delay and relief from service entirely
out the presence of any lawyers. This because a
panel from which a petit jury will be selected is often cut from a large pool periodically summoned.
That pool may be summoned and qualified for jury
service by a presiding judge before an indictment
is even drawn for cases to come. 'Vhere the critical
stage in a trial is reached in this progression from
the first pool to the panel for a particular case is
uncertain. At the least, extending Cronic to this circumstance would call forth a new and Teaguebarred rule.

PRIOR ACTS EVIDENCE: UNITED STATES v. DUFFAULT,
NO. 01-30984 (12/3/02).
Defendant was charged with conspiracy and possession with
intent to distribute cocaine base. Court admitted evidence of a
prior drug arrest. Court holds that by pleading guilty, defendant placed his intent in issue, and evidence was relevant to
that issue.
INEFFECTIVE ASSISTANCE - NOTICE OF APPELLATE
DECISION:MOOREv. COCKRELL,NO.OI-41160 (l2/4/02).
District Court held counsel was ineffective for not timely
notifying defendant of the outcome of his direct appeal, which
prevented him from purs11ing discretionary review. Court holds
there is no constitutional right to counsel for pursuing discretionary review, and therefore there is no right to the effective
assistance of counsel. District Court relied on state law, which
court finds was error since state law cannot determine the scope
of the right to counsel.
DEFINITION OF DRUG TRAFFICKING CRIME: UNITED
STATES v. CAICEDO-CUERO, NO. 02-20751 (12/4/02).
Defendant was charged with illegal re-entry, and his sentence was enhanced on a finding that his state jail felony conviction for possession of marijuana was an aggravated felony.
Court holds state jail felony is a felony, even though at time of
conviction probation was required for first offenders. Court also
finds the offense was an aggravated felony because it was a drug
trafficking crime, since simple possession is an offense punishable under the Controlled Substances Act, which is all that is
required under the guidelines definition.
DOUBLE JEOPARDY: UNITED STATES v. ANGLETON,
NO. 02-20887 (12112/02).
Defendant was acquitted in state court of murdering his wife,
and then indicted and convicted in federal court for the same
offense. Court holds that dual sovereignty doctrine permits
successive prosecutions. Court rejects several arguments including argument that federal prosecution was a sham because of
involvement o f state authorities, and argument that federal
murder for hire statute derivatively incorporates Texas murder
statute.
HABEAS CORPUS - INEFFECTIVE ASSISTANCE OF
COUNSEL- STATE COURT DECISION UNREASONABLE:
F.3d _
(S'h Cir. 02-10373,
CATALAN V. COCKRELL, _
handed down on December 18, 2002).
Defendant and co-defendant were represented by same
counsel as his co-defendant. Trial court determines there is a
conflict o f interest on the day of trial and appoints a new counsel, who does not request the required ten day continuance and
goes to trial without any preparation, relying on former counsel. New counsel fails to impeach witness with a prior incon-

sistent statement, and appellate counsel fails to raise the lack of
ten days to prepare on appeal. On habeas trial court denies
relief, a decision which is affirmed by the CCA.
Fifth Circuit agrees with Magistrate court and finds that
defendant was deprived of effective assistance of counsel:
[T]he ultimate question is whether the district
court can grant relief in this case that was denied
by the Texas courts. AEDPA provides that a federal court may only grant habeas relief if the state
court decision denying relief "was contrary to or
involved an unreasonable application of clearly established federal law." 28 U.S.C. §2254(d)(l).
The 'Iexas court did not refer to Strickla11d at all in
denying habeas relief. This could be an indication
that the court either acted contrary to or misapplied clearly established federal law. However, we
have held that under the deferential standard of
AEDPA, we review only the state court's decision,
not its reasoning or written opinion, to determine
whether it is contrary to or a misapplication of
clearly established federal law. Neal v. Puckett, 286
F.3d 230,246 (S'h Cir. 2002)(en bane).
Court then has to decide whether the Texas state court's supposed application of Strickla11d was an unreasonable one and
concludes that it was.
[Counsell's failure to prepare for trial, his reliance
on conflicted counsel, and his resulting failure to
introduce evidence favorable to his client presents
such a clear case of deficient performance and
prejudice u nder Strickla11d that the Texas court's
denial of relief in this case was an objectively unreasonable application of clearly established federal law.
FEDERAL HABEAS RELIEF REVERSED BECAUSE
COUNSEL WAS NOT INEFFECTIVE FOR FILING AFTER
SOL HAD RUN: UNITED STATES V. RIGGS, _ F.3d_ ,
2002 WL 31778427 (5th Cir. Dec. 30, 2002).
The Fifth Circuit reversed the district court's grant of relief
in this §2255 case, holding that the district court abused its
discretion in granting petitioner equitable tolling on the basis
of his retained attorney's erroneous interpretation of the statute oflimitations. With regard to when a lawyer's bad legal advice might justify equitable tolling, the Fifth Circuit observed
that " [a]n attorney's intentional deceit could warrant equitable
tolling, but only if the petitioner shows that he reasonably relied on his attorney's deceptive misrepresentations.. . . On the
other hand, 'counsel's erroneous interpretation of the statute
of limitations provision cannot, by itself, excuse the failure to
file [on time]." The court further made clear that" [i] neffective
assistance of counsel is irrelevant to the tolling decision." Re-
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jecting the district court's grant of equitable tolling in this case,
the court explained that"[ t )he record contains no evidence that
[counsel) intentionally deceived Riggs," and that [e]ven if we
accept Riggs's version ..., he merely asserts that (counsel] committed a very basic and unprofessional error, not that [counsel) intentionally deceived him."

leaders of an organization that functioned as the combination.
Their involvement in planning, execution, and aftermath of the
kidnapping or attempting to aid in the offense, authorized a
conviction under the law or parties. Judgments are reversed,
and cases are remanded to COA for consideration of the remaining points of error.

HABEAS CORPUS - ATKINS MENTAL RETARDATION
CLAIM REJECTED WHEN RAISED FOR FIRST TIME ON
APPEAL: TENNARD V COCKRELL,_ F. 3d_ (5th Cir. #0020915 1/6/03).

NOTEWORTHY DISSENT ON DIFFERENCE BETWEEN
MOTION FOR REHEARING AND MOTION FOR
RECONSIDERATION EN BANC: RICHARD LEE FRANKS
1'. State, No. 2064-02, on Appellant's PDR from Tarrant County.

Case is considered on remand from the Supreme Court in
light of Atkins v Vhgi11ia. Court rules that Tennard did not
raise an Atkins claim, only a Pemy II claim and, consistent with
Smith v. Cockrell, 311 F.3d 661, 684 (5th Cir. 2002), refuses to
consider Atkins claims for the first time on appeal.

Appellant filed a motion for rehearing under TRAP 49.1,
which was overruled, then, within 15 days from that denial,
filed a motion for reconsideration en bane as provided by TRAP
49.7. Within IS days after en bane reconsideration was denied,
he filed a motion to extend time to ftle his PDR, but CCA dismissed the motion as untimely filed. Appellant fLied a motion
for rehearing, which was overruled, but Judge Cochran dissented, along with Judges Price, Johnson & Holcomb. The dissent points out the problems caused by the language of Rules
49.1, 49.7, and 49.8. Rule 49.1 requires the motion for rehearing (to the panel) be fLied within 15 days after the CONs judgment or order is entered. Rule 49.8 has a time limit of 15 days
after the judgment is rendered for ftling a motion to extend
time to file the motion for rehearing. However, Rule 49.7 has
no time limit, but simply states that a motion for reconsideration en bane may be filed while the COA has plenary jurisdiction. Moreover, Rule 68.2 requires a PDR to be ftled within 30
days after the COA has entered its judgment, or has overruled a
motion for rehearing. The rule does not refer to an en bane
consideration, and this fact has caused both the state and the
appellant to have their PDRs dismissed as untimely because
they were not ftled within 30 days after a "regular" motion for
rehearing under Rule 49.1 was overruled. A motion for en bane
reconsideration under Rule 49.7 does not extend the time to
file one's PDR. Judge Cochran calls these rules a "booby trap"
fo r the unwary, and recommends never filing a motion for en
bane rehearing or reconsideration without mentioning Rule
49.1:

COURT OF CRIMINAL APPEALS
LAW OF PARTIES IS APPLICABLE IN ORGANIZED
CRIMINAL ACTIVITY PROSECUTION: ROBERT "WHITE
EAGLE" OTTO & RICHARD LANCE MALAREN v. State, Nos.
1801/1802-99, State's PDR from Brewster County, Reversed,
1/15/03; Offense: Organized Criminal Activity; Sentence: (not
in opinion); COA: Reversed (21//595 - El Paso 1999); Opinion:
Womack, joined by everyone but Price, who concurred in the
judgment.
Three members of the "Republic of Texas" placed Joe and
Margaret Rowe "under arrest" because the couple had reported
to authorities the organization's activities, which included carrying automatic rifles. Appellants, who were officers in the
group, were not present during the kidnapping, but evidence
at trial indicated they were involved in the abduction because
they had planned the offense and directed the abductors in its
commission. McClaren helped negotiate their release with the
Texas Rangers. COA reversed, relying on Barber, 764//232 (CCA
1988) holding the law of parties did not apply in a prosecution
for engaging in organized criminal activity.
HELD: COA erred because it misapplied Barber. which did
not address the law of parties. In Barber, CCA distinguished
the elements from crim inal conspiracy from those or organized
criminal activity, emphasizing that the latter offense requires
that the actor must not only agree to participate, but must himself perform some overt act. Because the "overt act" element of
organized criminal activity need not be criminal in itself, acts
that suffice for party liability - those that encourage, solicit,
direct, aid, or attempt to aid the commission of the underlying
offense - would also satisfy the overt act element of §71.02.
This does not mean, however, that the law of parties is "inapplicable" in a prosecution for that offense. Here, state alleged
kidnapping as the overt act under §71.02. Appellants were
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If the words "en bane" appear in a m otion for rehearing
without explicit mention of Rule 49.1, a party must file its
PDR within thirty days after the court of appeals renders
its original decision. Therefore, counsel for the appealing
party, whether the State or defendant, may with to:
• eliminate the phrase "en bane" from the title.
• always title the document "Motion for Rehearing."
• always add a reference to Rule 49.1 in the motion.
• never refer to Rule 49.7 in the title of the motion.
• alternatively, file two separate documents. Title the
first one "Motion for Rehearing under Rule 49.1"

and file it within fifteen days after the court of appeals
renders its decision. File a second, separate document
either earlier, later, or at the same time, titled "Motion for
Reconsideration En Bane under Rule 49.7." Again,
however, it is the date upon which the court of appeals
denies the motion for rehearing which controls the timing
for filing a PDR, not the date (if different) in which it
denies a motion for reconsideration en bane.
An explicit reference to Rule 49.1 will toll the time period to
file the PDR under Rule 68.2.
NO SPEEDY TRIAL VIOLATION BECAUSE NO PREJUDICE
WAS SHOWN BY 3_ YEAR DELAY: RANDY LEE DRAGOO
v. State, No. 1733-01, State's PDR from Tarrant County,
Reversed, 1/22/03; Offense: Pass/Firearm by Felon; Sentence:
20 yrs; COA: Reversed (NP, No. 02-00-032-CR- Fort '"'orth
2001); Opinion: Holcomb (unanimous)
Appellant was arrested on August 11, 1996. He was charged
by separate indictments on October 31, 1996, for murder and
possession of a firearm by a felon, and in April o f 1997, he was
convicted of murder. COA upheld that co nviction on June 18,
1998, and CCA refused PDR. The State then moved forward
on the possession indictment; pretrial hearings were held on
July 19, Sept. 3, and Dec. 19, 1999. On January 31,2000, a day
before trial, Appellant filed a speedy trial motion claiming he
was prejudiced by the delay because of a lack of witnesses, fading memories, and loss of significant evidence. No specifics
were included in the motion, and no evidence was presented at
the hearing. Rather, counsel simply asked the judge to take judicial notice of the court's ftle, which he did, and then promptly
denied the motion. Using the factors in Barker v. Wingo, COA
reversed after holding (I) the delay was patently excessive {3_
yrs was presumptively prejudicial) and therefore, Appellant did
not need to offer demonstrable evidence of prejudice; (2) state
offered no reason for the delay; (3) Appellant did not previously assert his speedy trial rights because he relied on the State's
assurances that it would dismiss the possession case, which was
included as an ext raneous offense in his murder trial, and; (4)
delay was prejudicial because the murder trial became final and
could be used for impeachment.
HELD: COA erred because the weight of the four Barker
factors, balanced together, is against a finding of a violation of
Appellant's speedy trial right. CCA first notes the lower court
erred to consider his arguments raised for the fi rst time on appeal. Conducting its own analysis, CCA agrees with COA that:
( I ) delay was presumptively prejudicial, thus sufficient to trigger a Barker inquiry; and (2) no reason for the delay was offered by the State. T hese two weigh in favor of Appellant. CCA
disagrees with the last two: assertion of the right and prejudice.
Appellant failed to assert his right for 3 _ years, until a day before trial. COA erred in excusing this untimeliness because
Appellant did not argue or present evidence to the trial court
that he was acting in reliance on the State's promise not to prosecute. Fact that Appellant "acquiesced" to the delay weighs
heavily against finding a violation. As to prejudice, no evidence

was presented to the trial court regarding this fac tor. COA erred
in fi nding prejudice because the murder conviction became final and could be used aga inst him in a subsequent trial. CCA
agrees that the delay was patently excessive, but because of the
longtime acquiescence, the presumption of prejudice is attenuated. 13alancing the four factors, CCA finds that the excessive
delay and the State's failure to offer the reason for the delay,
weighs in favor of Appellant. However, the Appellant's failure
to demonstrate prejudice and his acquiescence in the delay,
weigh heavily in favor of the State and outweigh the first two
factors. Appellant therefore suffered no speedy trial violation.
Judgment granting relief is reversed, and case is remanded so
that COA may address Appellant's remaining points of error.
VENUE FOR PERJURY LIES BOTH IN COUNTY WHERE
CIVIL DEPOSITION WAS TAKEN AND IN COUNTY
WHERE LAWSillT IS PENDING: DAVID S. SOLIZ v. State,
No. 100-02, State's PDR from Fort Bend County, Reversed 11
29/03; Offense: Perjury (Class A); Sentence: 1 yr + $500 fine
(probated); COA: Reversed (60//1162 - Houston [ 14'h]2001 );
Opinion: Cochran, joined by everyone but Johnson, wh o
concurred in judgment w/o opinion.
Appellant was prosecuted for lying in two depositions given
in connection with a civil suit. He sued his former employer in
fort 13end County for conversion of his personal property, and
for breach of contract in Harris County. The depositions were
taken in Harris County. During both, Appellant told the
defendant's attorney that he had graduated from the University of Houston with a degree in business and finance, when in
fact he had never attended the university. At the conversion
trial in Fort Bend County, when impeached with the false statement, Appellant admitted he understood he was under oath,
knew the penalties of perjury applied, and that he had lied in
the depositions, blaming it on his lawyer in the civil cases. This
prosecution ensued. On appeal, COA reversed, holding the State
failed to prove venue in Fort Bend County, and ordered the
indictment dismissed. State's PDR was granted to determine
whether this determination was correct.
HELD: Venue in a perjury prosecution based on a false
statement made in a party's deposition lies both in the county
in which the deposition was taken and in the county in which
the underlying lawsuit is pending. CCA conducts a lengthy
analysis, but finally, concludes that under the plain language of
the venue statute applicable to perjury, TCCP art. 13.03, Fort
Bend County was a proper venue. The statute provides that
the offenses of perjury and aggravated perjury "may be prosecuted in the county where committed, or in the county where
the false statement is used or attempted to be used." Appellant
argued, and the .COA agreed, that because he did not "use or
attempt to use" the false statement during his trial in Fort Bend
County, venue was not proper there. However, CCA points to
its precedent, as well as federal and lower state appellate courts
that hold otherwise. CCA ultimately concludes that for purposes of the perjury venue statute, deposition testi1i1ony by a
party in a civil lawsuit is "used or attempted to be used" in the
county in which the underlying lawsuit is pending as soon as
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that party makes a false statement in his sworn deposition with
the intent to deceive and with knowledge of the statement's
meaning. Applying this interpretation, CCA holds: (1) it is
unnecessary for a party deponent to offer his own false deposition testimony into evidence to establish venue; (2) a partydeponent who intentionally makes a false statement in a deposition has "used or attempted to use" that statement in the underlying lawsuit; (3) venue is proper for misdemeanor perjury
in a county where the party's false deposition testimony is used
by his opponent to impeach him at trial; and (4) Appellant's
false statement was "used" in the underlying Fort Bend Cou nty
lawsu it at the very moment he testified in his Harris County
deposition. Judgment is reversed and case is remanded to COA
for further proceedings.

DEATH PENALTY OPINIONS:
GILMAR ALEXADER GUEVARA v. State, No. 74,141, from
Harris County, Affirmed, 1/15/03; Opinion: Meyers, joined
by everyone but \.Yomack who concurred w/o opinion.
Facts: Appellant and his friends killed two people at a stopand-rob in Ho uston. Police found the gun that fired the bullets recovered from the crime scene at Appellant's apartment,
and DNA sam ples from one of three pull-over masks found in
Appellant's car matched both Appellant's and a co-defendant's
DNA. Appellant gave an audio-taped statement admitting he
shot at the attendant after the man had hit him, but he never
meant to hurt anyone. The robbers left the store without taking anything.
Sufficiency of Punishment Evidence. Appellant claims the
evidence at punishment was legally insufficient to support the
fu ture dangerousness special issue.
HELD: The evidence was sufficient. Evidence introduced
at punishment (a nother robbery-murder committed a few
hours after the instant once, prior violent crimes) as well as
facts of the offense and Appellant's lack of remorse for the killing, were suffi cient because they showed an escalating pattern
of violence from which the jury could conclude that Appellant
would be a future danger.
Motion to Suppress. Appellant asserts his consent to the
search of his car and apartment was involuntary because he
was an immigrant from El Salvador with only a 4'h grade education, limited knowledge of English, and thus his abi lity to
read the consent to search form was seriously impaired.
HELD: State proved by clear and convincing evidence that
Appellant's consented to the search of his home and car. Arresting officer Phillip Guerrero testified at the hearing that he
had encountered Appellant before, and he could speak both
English and Spanish. Guerrero said he gave Appellant a Spanish-language consent form and explained each of the enumerated rights to him in Spanish, including the fact that he could
refuse the search. Appellant acknowledged that he understood
the warnings, and signed the form. The judge concluded that
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Appellant gave consent to search his apartment and car freely
and voluntarily.
Victim impact evidence. A friend of a prior robbery victim
testified at punishment that the victim was beaten so badly that
he suffered mental impairment and could no longer work. Evidence supported theory that Appellant was the robber, though
the witness could not identify him as such. Witness was allowed to testify how the victim was different after the attack.
Appellant objected that the witness was not qualified to testify
as a medical expert.
HELD: Appellant failed to preserve enor because his complaint on appeal, improper victim impact evidence, did not
comport with his trial objection. Moreover, this evidence is
not the type of evidence characteri zed as inadmissible "victim
impact evidence." Judgment and sentence affirmed.
ANIBAL CANALES v. State, No. 73,988, from Bowie County,
Affirmed, 1/ 15/03; Opinion: Hervey, joined by everyone but
Price and Johnson, who concurred w/o opinion .
Facts: Appellant, a member of the "lexas Mafia;' and his
co-defendant, killed a fellow inmate on orders of a l exas Mafia
member because the victim had interfe red with the
organization's business. Appellant described the murder in a
letter to another Texas Mafia member, which was admitted in
evidence at trial. Another inmate gave a written statement in
which he said that Appellant was with him at the time the victim was killed. The statute under which he was charged makes
it a capital crime to kill another person, while in prison, "with
the intent to establish, maintain, or participate in a combination or in the profits of a combination." TPC §19.03(a)(S)(B).
Insufficient evidence to prove a combination. Appellant
claims the evidence was insufficient to prove the combination
element of the offense because there was no proof that three or
more persons were involved in the combination, which requires
three or more persons' participation.
HELD: The evidence was sufficient. The Texas Mafia has
over I 00 members. Thus, the evidence is sufficient to show
that three or more persons, including Appellant, collaborated
to kill the victim.
Comment on Appellant's failure to testify. Appellant moved
for a mistrial after the prosecutor made a reference to the letter
he h ad written detailing the murder. The DA said:
"[Appellant's]lawyer says that [appellant] wrote the letter because he had an ironclad alibi. Really, was there any other way
for [appellant] to explain the letter? I mean really, what do you
do if you're sitting over there and you have to explain this letter." Appellant complained on appeal that the argument commented on his failure to testify because they referred to
Appellant's and not his lawyer's explanation for why he wrote
the letter.
HELD: No error. because comment was in response to argument of Appellant's lawyer. During his closing statement,
Appellant's attorney said, with no support in the record, that
"they" had appellant write the letter with the understanding
that [appellant] couldn't be prosecuted because he had an ironclad alibi. With little analysis, CCA says t hat given the context

of the comment (as a response to counsel's explanation as to
why he wrote the letter), it cannot conclude that the jury necessarily took it as a comment on Appellant's failure to testify.
Improper comments during voir dire. The prosecution, in
response to a prospective juror's comment, said that Appellant
should bring forth any defenses he wished to. Counsel objected,
and the DA apologized, saying he had mis-spoken. Appellant
asserts these statements were comments on Appellant's rights
to remain silent and shifted the burden to Appellant to bring
forth a defense.
HELD: Error, if any was harmless. The prosecutor immediately corrected himself after making the objectionable remarks. Considering the entirety of voir dire, any error was
harmless.
Improper gang testimony. Sergeant Johnson with prison
system gang intelligence unit, testifies about the Texas lvlafia
and their activities, and also said Appellant had a Texas Mafia
tattoo. Appellant objected when she was asked what the gang's
philosophies were.
HELD: The trial court was within his discretion to rule the
gang testimony admissible as character evidence. The evidence
was not extraneous, but part of the "combination" element of
the charged offense. Judgment and sentence affirmed.

1. The Court of Appeals erred in holding that an automatic
life sentence could be supported by enhancement paragraphs
citing violations of repealed Texas statutes not listed in the Penal Code section authorizing such an automatic life sentence.
2. The court below erred in ruling that petitioner received
the effective assistance of counsel when trial counsel failed to
object to an illegal jury charge.
3. Petitioner was denied due process of law.

1822-02 TORRES, JUAN MANUEL, 01/15/03 A Dallas Murder
1. The majority of the Court of Appeals erred in fmding that
the proper predicate for the testimony of Diane Espinoza concerning a previous act ofviolence and a threat made by the victim
two days before his death had not been laid by the testimony of
Roxanne Espinoza, and other testimony that preceded it.
02-1271, MITTEN, CODY DEWAYNE, 01/29/03 A Victoria
Capital murder
2. The trial court erred when it allowed over objection the
admission of an incriminating statement made by Appellant
during a competency examination.
1665-02, TAYLOR, JUSTUS LARUE, 01/29/03 A Harris
Managing Adult Bookstore w/o permit

PDRS GRANTED IN JANUARY
1196-02 LANEY, LAURIN STUART, 01/15/03 A Harris Poss/
child pornography, enhanced.
2. Did the Court of Appeals misapply the 'community caretaking exception of the warrant requirement to justify a warrantless search of appellant's residence?
02-1206 CATES, JESSE DAN, 01/15/03 A STEPHENS POCS
1. The Court of Appeals erred by holding that the refusal of
the trial court to require or allow witnesses to testify for the
Appellant during the suppression hearing was within the trial
court's discretion.

1447-02 LAFLEUR, MICHAEL WINN, 01/1 5/03 S Jefferson
Manslaughter
1. Did the Court of Appeals err by deleting from the trial

court's judgment an affirmative finding that the defendant used
a deadly weapon in the commission of the offense?
2. Should the Court of Criminal appeals re-examine its decisions in Polk v. State, 693 S.W.2d 391 (Tex.Crim.App. 1985),
and Davis v. State, 897 S.W.2d 791 (Tex.Crim.App. 1995)?
1602-02 GRIFFITH, LONDON, 01/15/03A Harris aggravated
sexual assault

2. 'The Court of Appeals' decision below holding that petitioner was a 'manager' conflicts with the Pedraza decision of
the 14'h Court of Appeals and the Griswold decision of the 7'h
Court of Appeals, both holding that a mere employee with no
managerial duties is not a manager under the ordinance and is
not required to have a manager's permit.
1700-02 SANCHEZ, ROBERT, 01/29/03 S Nueces Gambling
Promotion
1. The Thirteenth Court of Appeals improperly construed
the word "custodian" in Tex. Penal Code §47.03(a)(3} requiring that the State of Texas establish beyond a reasonable doubt
the defendant was an "owner" of the machines and/or business.
2. The Thirteenth Court of Appeals failed to follow the legal
sufficiency standard of review and considered matters not in
evidence and not in support of the jury's verdict in its opinion.

1833-02 THOMPSON,ALVIN HOUSTON, 01/29/03 A Tarrant
Sexual Assault & Indecency
l. The Coint ofAppeals erred in assuming jurisdiction over
Appellant's first count and dismissing Appellant's second count
for want of jurisdiction for lack of a sentence because there was
only one judgment, and the court of appeals treated that judgment as both a final judgment and an interlocutory judgment
simultaneously; Appellant contends the judgment was either
final or interlocutory but not both; accordingly, the Court of
Appeals should have either dismissed both counts because the

I•IAR{H

2003

VOICE FOR THE DEFENSE 39

judgment was interlocutory or assumed jurisdiction over both
counts because the judgment was final and reversed the second
count for the reasons set out in appellant's first issue.
2. The Court of Appeals erred in addressing the merits of
Appellant's second issue attacking the legal sufficiency of the
evidence on the first count because the judgment was interlocutory.
3. The Court of Appeals erred in addressing the merits of
Appellant's fourth issue attacking the factual sufficiency of the
evidence on the first count because the judgment was interlocutory.
4. The Court of Appeals erred in not addressing the merits
of Appellant's third issue attacking the legal sufficiency of the
evidence on the second count because the judgment was final.
5. The Court of Appeals erred in not addressing the merits
of Appellant's fifth issue attacking the factual sufficiency of the
evidence on the second count because the judgment was final.
1840-02 SIMMONS, RICCI CHARLES, 01/29/03 S Harris
Theft
1. The First Court of Appeals erred in holding that, in order
to prove value in a prosecution for theft, the state was required
to prove that the insurance company, from whom the Appellant fraudulently took two checks, had sufficient funds in order to pay the checks.

COURTS OF APPEALS
IMPORTANT CASE:
ARGUMENT - FACTS NOT IN EVIDENCE - ERROR
PRESERVATION - HARMLESS ERROR ANALYSIS:
THOMPSON V. STATE,_ S.W.3d _ (Tex.App. - Houston,
l", 01 -01 -00911-CR, 11/7/02).
State, at punishment, tells jury that there is a good reason
why they are asking for a ten year sentence but the law forbids
their telling the jury why. (Defendant not entitled to a bond if
he receives at least a ten year sentence). Defense counsel objects and trial court sustains objection. Instead of asking for an
instruction to disregard, counsel asks for a mistrial which is
denied.

SEARCH AND SEIZURE- TERRY FRISK - REASONABLE
SUSPICION: MANTZKE V. STATE,_ S.W.3d _ (Tex.App.
-Texarkana, 06-01-00140-CR, 11/1/02}.
Defendant stopped for driving erratically. Officer observed
a torch type lighter which he testified was often used by drug
dealers and users. The defendant gave conflicting stories about
his activity that night. This alone, according to the COA was
sufficient to raise a reasonable suspicion the defendant might
be armed. Officer pats him down and then searches immediate area around the defendant's car seat and finds dope. Search
upheld.
IMPORTANT CASE:
"GENERAL" NOTICE OF APPEAL - NO SUBSTANTIAL
COMPLIANCE WHEN DOCKET NOTATION INDICATED
PRESERVATION: MONTANEZ V STATE, _ S.W.3d _
(Tex.App.- Waco, 10-02-274-CR, 11/6/02).
Here, the defendant pleaded guilty to a plea bargain and gave
a general notice of appeal. The docket sheet, however, had a
hand written portion which stated that the appeal was preserved
as to issue pending. COA holds that this handwritten portion
had no bearing or impact on the general notice of appeal which
failed to comply with Tex.R.App. Pro c. 25.2. While a notice of
appeal that substantially complies with the rule is adequate, citing the recent case of Johnson v. State, ___ S.W.3d __ _
(Tex.Crim.App. - #956-0, 9/11/02), the COA may resort only
to the notice of appeal and no other document.
IMPORTANT CASE OF FIRST IMPRESSION
CORROBORATION OF CONFIDENTIAL INFORMANT DRUG DELIVERY CASE: YOUNG V. STATE, _S.W.3d _ _
(Tex.App.- Houston, 1, 01-01-01235-CR, ll/14/02).
Art. 38.131 mandates corroboration of a confidential
informant's testimony if the c/I is not a licensed police officer.
Here the cop gave the c/I money to .make a buy, patted him
down to make certain he had no drugs on him, wired hin1 for
tape recording, and sent him off to buy from the defendant. No
one saw the ell either make the buy or enter the defendant's
home. OnI}' the c/I would identify the defendant's voice on the
tape. Other than eli's testimony, all the state had was the c/1
returning from the buy with the dope. Parties and court agreed
that the corroborating standard to be applied was the same as
for Art. 38.14, for accomplice witnesses. Under this standard,
the corroborating evidence was insufficient.

l.)COA holds that such a statement is so prejudicial that an
instruction to disregard would be ineffectual and thus, the failure to request the instruction is forgiven. Error is preserved
and COA finds that trial court erred in not declaring a mistrial.

DWI- BREATHALYZER TEST WARNINGS- ABSENCE OF
WRITTENWARNINGS: SCHAFER V. STATE,_ S.W.3d _
(Tex.App. - Houston, 1, 01-00-00826-CR, 11/14/02).

2.) Further, COA finds that inviting a jury to assess a verdict
based on anything other than that introduced as evidence violates the due process clause, mandating the harmless error standard of Chapman v California, rather than a demonstration
that the error affected the defendant's substantial rights.

Section 724.011 of the Transportation Code requires the
police to both orally and in writing admonish the arrestee of
the consequences of refusing to take the test. Here, the defendant was orally admonished but not given the warnings in writing. COA holds that before a defendant can successfully in-
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voke Art. 38.23 to suppress the breath test, he must prove that
his taking the breath test was causally connected to the failure
of the police to comply, a virtually impossible burden.
MOTION FOR NEW TRIAL - INTENTIONALLY
DESTROYED OR WITHHELD EVIDENCE: MERCIER V.
STATE,_ S.W.3d _ (Tex.App.- Fort Worth, 2-01-088-CR,
11/14/02).
While TRAP 21.3 (c) allows a new trial where the evidence
has been intentionally destroyed or withheld, the defendant
must link that destruction or withholding directly to the state's
conduct. .tvferely establishing that the state merely acquiesced is
not sufficient.
IMPORTANT CASE
SEARCH AND SEIZURE- ILLEGAL ARREST- CURED BY
THE EXISTENCE OF OUTSTANDING VALID ARREST
WARRANTS: FLETCHER V. STATE, ___ S.vV.3d ____
(Tex.App.- Amarillo, 07-02-0066-CR, 11/8/02).
Here, the COA concedes the defendant was illegally stopped.
After the stop, the officer discovers outstanding valid arrest
warrants. Contraband is discovered during the search incident
to the arrest on the outstanding warrants. COA holds that the
outstanding warrants in effect cures the taint of the initial illegality.
ORGANIZED CRIMINAL ACTIVITY - PARTIES
APPLICABILITY- MALIK HYPOTHETICALLY CORRECT
JURY CHARGE: ADI V. STATE, _ S.W.3d -_ (Tex.App. Corpus Christi, 13-99-420-CR, 11/7/02).
The defendant is charged with organized crime with the allegation that he actually committed theft. State asked for a parties charge at trial, which was denied. Because the law of parties does apply to a Chapter 71 prosecution, see lvfcl11tosh v.
State, 52 S.W.3d 196 (Tex.Crim.App.- 2001), the trial court's
refusal to give the charge was error. COA thus, applies the hypothetically correct jury charge standard and affirms a sufficiency challenge.
IMPORTANT CASE:
DEADLY WEAPON FINDING
IMPLIED BY
INDICTMENT ALLEGATION: SMITH V. STATE, _ S.W.3d
_ (Tex.App.- Houston 14, 14-02-00744-CR, 11/14/02).
COA overrules its prior precedents and holds that where the
defendant is charged with an offense that has an allegation of a
deadly weapon and the state is permitted to charge the jury to
convict the defendant as either a party or the sole actor, the
jury's general verdict of guilty constitutes an implied finding
that the defendant either used a deadly weapon or knew one
was being used to justify the entry of an affirmative finding
under Art. 42.1 2, Sec. 3(g). Holding o f case is limited to those
cases where there is an actual allegation of a deadly weapon in
the indictment.

LESSER INCLUDED OFFENSE - FAILURE TO SUBMIT CURED BY SUBMISSION OF OTHER LESSER INCLUDED
(Tex.App. OFFENSES: LEVAN V. STATE, _ S.W.3d _
Eastland, 11-01-00219-CR, 11/21/02).
Here, the defendant challenged the failure of the trial court
to submit a lesser included of criminally negligent homicide.
Trial court did submit the lesser of manslaughter. COA holds
that the submission of the lesser of manslaughter and the failure of the jury to convict on that offense indicates that the jury
would not have seriously considered the rejected lesser offense.
Failure to submit the lesser was harmless error.
[***Editor's note: it is not clear from this holding that this
reasoning would apply in other circumstances. Result reached
may well have been because the offenses of manslaughter and
criminally negligent homicide are so closely related.]
ARGUMENT - MEASUREMENT OF HARM: WEAD V.
STATE,_S.W.3d_ (Tex.App.- Corpus Christi, 13-00-015CR 11/14/02).
State argued that defendant is "sitting here right now looking like he really doesn't care one way or another what happens
here today." COA finds that commenting on a defendant's nontestimonial courtroom demeanor is improper, though no specific reasoning is offered. (***Editor's note: State confesses error, arguing that such a comment could be interpreted as a comment on failure to testify]. Because this is a comment on failure testify, this violates a mandatory statute, Art. 38.08, no curative instruction could cure the error. Harm was measured by
evaluating source and nature of error, its emphasis and prob able collateral consequences, and whether allowing it would
encourage state to repeat it with impunity. COA found that
timing of the argument was important; state waited until rebuttal to make the statement, insuring that jury would likely
consider it. Because the instruction to disregard was a standard one sentence admonishment, it was considered too tepid
to prevent the jury from considering it. Finally, court notes
that prosecutors continue to depart from accepted guidelines
for argument.
VOIR DIRE - JURY SHUFFLE - TIMELINESS OF REQUEST:
RAILSBACK V STATE, _ S.W.3d _ (Tex.App. - Houston,
1, 01-00-01185-CR, l l/2 1/02).
If a trial court provides an opportunity for a jury shuffle by
allowing both sides to sec the venire and then proceeds to ask
questions of panel in a fashion similar to voir dire, there is no
error for trial court, on the basis of timeliness, to refuse a request for a jury shuffle.
DNA - HEARING - DEFENDANT'S RIGHTS: CRAVIN V.
STATE, _ S.W.3d _ (Tex.App. - Houston 1, 01 -01-011 66CR, 11/27/02).
A defendant is entitled to a written order denying him relief
and may appeal even a general order denying relief even if it
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contains no findings. He is not entitled to be present at the
hearing or to cross examine witnesses.
WAIVER OF RIGHT TO APPEAL UNENFORCEABLESEARCH AND SEIZURE- EXPECTATION OF PRIVACYMEDICAL RECORDS: GARCIA V. STATE, _ S.W.3d _
(Tex.App.- Houston 1, 01-00-00955-CR, 12/5/02).
Even though the plea papers contained an express waiver of
the right to appeal, court holds that waiver unenforceable given
the defendant's and his counsel's colloquy with the trial court
where all acknowledged the defendant was going to appeal. Cites
to Alzorkin v. State, handed down by the Court of Criminal
Appeals on November 27,2002.
On the merits, Court rules that a defendant has no expectation of privacy in his medical records. [***Editor's note: Court
either ignores or is unaware of Ferguson 1'. City of Charleston,
532 U.S. 67,121 S. Ct.l 28 1, 149L.Ed. 2d 205 (2001), where the
Supreme Court recognizes the validity of privacy expectations
in medical records].
INDECENCY WITH CHILD - HEARSAY STATEMENTS MEDICAL DIAGNOSIS EXCEPTION 803(4): JONES V.
STATE,_ S.\'\7.3d _ (Tex.App.- Austin, 03-02-00022-CR,
12/5/02).
Statem ents made to a health care professional, here a licensed
counselor, are admissible under Tex.R.Evid. 803( 4) only to the
extent that the statements are needed for a diagnosis. There
are not admissible jf statements are made during the course of
therapy. Here, the child's statements were made during that
course of therapy and trial court erred in allowing them into
evidence. Error was harmless essentiall}' because defendant
never denied engaging in the conduct.
DNA - FAILURE TO ESTABLISH THAT HE WOULD NOT
HAVE BEEN PROSECUTED: THOMPSON V. STATE, _
S.W.3d _ (Tex.App. - Houston, 1, 01-02-00253-CR, 11/21/02).
Defendant is not entitled to an evidentiary hearing under
Art. 64.01; trial court may rule solei}' on written documents,
though the defendant ma}' appeal such a ruling. That a jury
would have likely entertained a reasonable doubt of a
defendant's guilt does not satisfy statute or constitute a reasonable probability that exculpatory DNA would prove his innocence. Here, there was other evidence that linked defendant to
offense, including physical and temporal proximity to offense,
identification by victim, matching her physical description of
assailant, and weapon found near defendant at time of arrest.
Thus, DNA on blood found on box cutter "would not prove
appellant's innocence."
[***Editor's note: last phrase is the key here. According to
this Court, to be entitled to DNA testing, you must prove your
client is innocent. This means you must be able to rebut, with
the DNA, every inculpatory fact adduced at trial, an impossible burden. To date, no court has reversed a trial court's failure to provide DNA testing] .
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PUNISHMENT- ENHANCEMENT - PRIOR OFFENSE OF
DOMESTIC VIOLENCE - EXTRINSIC EVIDENCE:
GOODvVIN V. STATE, _ S.W.3d _ (Tex.App. - Fort Worth,
2-01-381-CR, 11/27/02).
A defendant convicted of an assault involving domestic violence may have his punishment enhanced by a prior conviction for the same conduct. Judgment of prior conviction need
not reflect a finding of domestic violence. State may establish
that element with extrinsic evidence.
PUNISHMENT - NOTICE OF INTENT TO SEEK
ENHANCEMENT - TIMELINESS: SEARS V. STATE, _
S.W.3d _ (Tex.App.- Beaumont, 09-01 -505-CR, 11 /20/02).
Providing the defendant with notice of state's intent to seek
enhancement of his punishment upon conviction to an automatic life sentence on Friday before the commencement of the
trial on Monday is a violation of the due process right to be
heard. Case remanded for new sentencing hearing. State tries
to excuse its failure to timely provide notice by relying on a
notice to introduce prior convictions. Court rejects this argument by distinguishing between introducing evidence and enharKing a sentence.
INEFFECTIVE ASSISTANCE - FAILURE OF TRIAL
COUNSEL TO PROPERLY APPRISE TRIAL COURT OF
DEADLINE: BELCHER V. STATE, _ S.W.3d -- (Tex.App.Houston 14, 14-00-00811 -CR, 11/27/02).
Defendan t files motion for new trial and gets a hearing. Trial
court asks defense counsel how long until deadline expires and
both get the date wrong. Trial Court grants MNT after 75 day
deadline; order is vacated by court of appeals.
Court holds that because defense counsel failed to correctly
inform the court of the proper deadline, defendant is deprived
of effective assistance of counsel. Prejudice established because
of the grant of the Motion for new Trial.
SEXUAL ASSAULT- CONVICTION FOR CONDUCT NOT
YET A CRIME- TRIAL COURT OPTIONS: INDECENCYSUFFICIENCY OF THE EVIDENCE: Clwji11 v. State, _
S.W.3d _ (Tex.App. - Austin, 03-01-00493-CR, 12/12/02).
In what has to be one of the more disorganized criminal
prosecutions, the defendant is convicted of five cou nts of indecency with a child. In the first count, the defendant was originally charged with aggravated sexual assault for having oral sex
with a child younger than 14 in 1996. At the end of the guilt
innocence phase, the trial court "reforms" the conviction to
indecency and the jury sentences the defendant to eight years.
Oral genital contact in 1996 was not an option for the offense
of aggravated sexual assault. That conduct did not become part
of the Agg. Sex. Assault offense until September 1, 1997. The
trial court was without power to reform the conviction because
it lacked jurisdiction over the sexual assault offense; that conduct was not a crime.

Furthermore, court of appeals lacks the power to reform the
judgment primarily because no one asked for the lesser included
offense to be submitted. See Collier ''· State, 999 S.W.2d 779,
782 (Tex.Crim.App. - 1999).
As to the remaining counts of indecency where the indictment alleged touching the breast of the complainant, court finds
that evidence also insufficient. State never directed
complainant's attention or testimony to specific acts alleged;
her testimony was directed to events that did not occur in the
county where the indictment was returned. They are directed
to events that occurred in other counties. Further, there was
little or no discussion about when the events occurred.
PROBATION REVOCATION- POWER TO CONTEST
WITH MOTION FOR NEW TRIAL - AUTHORITY OF
PROBATION OFFICERS TO BIND THE PROSECUTION:
BOULDIN V. STATE,_ S.W.3d _ ('Iex.App.- San Antonio,
04-02-00280-CR, 12/11/02).
This case contains some interesting issues though none arc
developed by the Court. Court questions whether the trial court
must even hold a motion for new trial hearing on a probation
revocation, citing to a long line of cases that hold that a trial
court need not entertain a motion for new trial followi ng revocation because no jury trial is involved. See Bamett v. State, 76
S.VOd 739,741 (Tex.App. - Waco, 2002 pclr ref' d). Those holdings may be in doubt in light of Reyes 11. State, 849 S.W.2d 812
(Tex.Crim.App.- 1993).
On the merits, the Court notes that the gist of the defendant's
claim of an involuntary plea was misinformation given to him
by the probation officer. Court rejects this claim because probatiuu officers have no power to bind the state in plea negotiatio ns.
INEFFECTIVE ASSISTANCE OF CO UNSEL- ADVICE
THAT DEFENDANT IS ELIGIBLE FOR PROBATION HABITUAL OFFENDER: FREEMAN V. STATE, _ S.W.3d
~ (Tex.App. -Texarkana, 06-02-00037 - CR,. 12/11/02).
Defendant was indicted as an habitual offender facing a
minimum 25 year sentence. Despite trial court's statements to
co~msel, defense co unsel insisted on arguing to court, following a guilty plea with no punishment recommendation, that he
be given probation and alcohol treatment. This colloquy supported the defendant's claim that he received ineffective assistance o f counsel based on his attorney's advice that he was eligible for probation and out to try to persuade trial court to
grant it. Because of this advice, the defendant rejected a fifteen
year plea offer. Court sustains the argument of ineffective counsel and remands for new trial.

PROBATION REVOCATION- LACK OF DUE DILIGENCE
IN SECURING DEFENDANT' S ARREST - SCOPE OF
APPELLATE REVIEW - RELITIGATION BY CONSENT:
H UBBERT V. STATE, ~ S.W.3d _ (Tex.App.- Texarkana,
06-01 -00214-CR, 12/3/02) .

In a probation revocation, the defense asserted that the state
had failed to exercise due diligence in securing his arrest before
the expiration of this probation period. Issue is what evidence
can the appellate court consider. Court analogizes the defense's
motion to dismiss as similar to a motion to suppress and holds
that appellate review is limited to only that evidence adduced
at the motion to dismiss unless the matter is rclitigated by consent later at the hearing on the motion to revoke. Court here
finds that state failed in its burden at the motion to dismiss but
when considering the evidence adduced at the revocation hearing, they sustained their burden in rebutting the defense oflack
of due diligence. Court considered determinative the litigation of both motions at the same hearing, that evidence relevant to both motions was adduced at various times in both
hearings, and that the court considered all issues available to
him for consideration.
EVIDENCE - USE OF WRITING TO REFRESH MEMORY
(RULE 612)- RULE APPLICABLE AT ALL PROCEEDINGS:
DAVIS V. STATE,_ S.W.3d _ (Tex.App.- Texarkana, 060l-00144-CR,l2/ 10/02).
At a motion to suppress hearing, defense counsel learns from
officer that she has refreshed her memory of events from an
offense report. Defense counsel asks for report and trial court
denies it ruling that Tex.R.Evid. 612 applies only in front of the
jury. Court, relying on its prior case, Powell v. State, 5 S.W.3d
369 (Tex.App. - Texarkana, 1999,pet. ref'd), holds that Rule 612
applies at all proceedings not just in front of the jury. Error,
however is harmless.
APPEAL - NOTICE OF APPEAL - ONE JUDGMENT IN
TWO COUNT INDICTMENT - ABATEMENT: DAVIS V.
STATE, _ S.,·V.3d _ (Tex.App.- Amarillo, 07-01-0151-CR,
12/5/02).
Defendant charged in a two count indictment and convicted
oflesser includeds in each count. "1\vo judgments were signed
with one cause number assigned to both judgments and the
defendant gave notice of appeal under that cause number. The
notice of appeal was filed as to count one but not to count two.
Case is remanded for court to comply with requirements for
incorporating the multiple judgments into one instrument and
to permit the defendant to file an amended notice of appeal.
SMELL OF DOPE JUSTIFIED SEARCH OF CAR: DICKEY
V. STATE_ S.W.3d _ 01-01-00901 -CR, 12/19/02) .
Though recogni zing that the Co urt of Crim inal Appeals
has held that.tl1e odor o f marijuana will not justify a warrantless search of house, See Sta te v. Sne/lman, _ _ S.W.3d
_ _ (Tex.Crim.App. No. I 022 -00, delivered 10/23/02), COA
distinguishes that case from the fa cts of this one where police justified their search of a car based on smell of m arijuana. According to COA, the distinction lies in the nature
of the automobile exception . In short, the COA seems to
find that p roba ble cause for searching a car is som ehow dif-
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ferent from probable ca use for searching a home.
THEFT- WHO WAS THE OWNER- EXISTENCE OF BONA
S.\•V.3d
FIDE LEGAL DISPUTE: BOKOR V. STATE
(Tex.App.- Fort Worth, 2-0 1-401 -CR, 12/1 9/02).
Defendant charged with theft based on an allegation that he
failed to deliver a deed when the complainant finished making
his payments on land purchased under a contract for deed.
Because the record reflected what the COA called a bona fide
dispute as to real owner of the proceeds, COA finds the evidence insufficient as a matter of law on the issue of ownership.
CONFESSIONS - CUSTODIAL INTERROGATION: SHI
]UN XU V. STATE_ S.\"l.3d _ (Tex.App.- San Antonio,
04-0 1-00266-CR, 12/24/02).
Defendant is taken to police station under what all parties
agree is a non-custodial status. Police tell him he is not under
arrest and that he may leave anytime. Defendant denies any
involvement in murder and signs statement to that effect. After
first statement, he does not leave police station. 2 and _ hours
later, second set of cops start asking questions, this time they
don't tell him he's free to leave and questioning is considerably
more hostile. Defendant admits culpabilit}' and officer admits
he could have gotten arrest warrant based on this second statement. COA found it clear that the second statement did not
include the required warnings under Art. 38.22; it was also clear
that the defendant did not waive his rights prior to the second
statement.
Because officers had probable cause and because the defendant provided it to them in his statement, this was a factor arguing in favor of custodial interrogation. See generally, Dowthitt
11. State 931 S.W.2d 244, 255 (1ex.Crim.App.- 1996). Even
though defendant went to station voluntarily, when he was told,
essentially, that other evidence by police, i.e. m edical examiner's
statement that victim had been strangled, which contradicted
defendant's first statement as well as statements, though false,
that others had already told police the truth, communicated to
defendant a reasonable belief that he was under restraint to a
degree associated with arrest. Second, defendant was in an extreme emotional state; it took police 20 minutes to calm him
down after police implied to him that he was a suspect in his
wife's murder. Also at time of second interview, he had been in
police station for almost five hours and police did not reiterate
earlier statement that he was free to leave. This was sufficient
to establish custody.
JURY INSTRUCTIONS - DEFENDANT'S INTENT
INFERRED FORM ACTS AND WORDS - NOT A
COMMENT ON WEIGHT OF EVIDENCE: BROWN V.
STATE_ S.W.3d _ (Tex.App.- Dallas, 05-01-01326-CR,
12/19/02).
COA disagrees with holdings of three other courts of appeals, Vl'ard, 72 S.W.3d 413 (Tex.App.- Fort Worth, 2002); Ln111
1~ State, 25 S. W.3d 233 (Tex.App.- San Antonio, 2000); Peterso11
11. Stnte, 942 S.W.2d 206 (Tex.App.- Texarkana, 1997), and holds
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that a jury instruction that jur}' may infer intent from the
defendant's words and actions is not a comment on weight of
evidence.
C ROSS EXAMINATION - STATE LEAVING FALSE
IMPRESSION- CHILD SEXUAL ABUSE- POST OFFENSE
SYMPTOMS: SAGLIMBENI V. STATE, ___ S. \<\'.3d __ _
(Tex.App.- San Antonio, 04-01-0050 1-CR, 12/31/02).
The prosecution, in a child sexual assault case, put on evidence of the complainant's post offense emotional deterioration. The defense then tried to cross examine complainant to
establish that he was a witness to his sister's sexual assault at
the hands of someone other than the defendant and that it was
the latter assault that contributed to his emot ional problems.
1i"ial court sustained state's objections to this cross-examination. COA holds that the state, in effect, created a false impression of the causation of the complainant's emotional problems
and used this false impression to bolster their theory that the
defendant had committed the offense. The Sixth Amendment
insists that a defendant be permitted cross-exami nation torebut this inference.
IMPORTANT CASE:
DWI- BREATH TEST- EXTRAPOLATION BACK TO TIME
OF OFFENSE- RULE 702: STEWART V. STATE,_ S.W.3d
_ (Tex.App.- San Antonio, 04-02-00314-CR, 1/8/03).
The defendant was not given her breath test until 80 minutes after her arrest for DV"l. State's Expert had no other information other than the breath test results. He could not determine whether defendant's test results were higher, lower or the
same when she was driving because he did not know whether
her body was absorbing or eliminating alcohol at the time of
the test. Even though the CCA in Beard, (Tex.Crim.App. - September 25, 2002), held that the Legislature had established the
underlying reliability of the breath test, COA holds that this
holding does not remove the trial court's function as gatekeeper.
Trial court must still determine whether evidence is reliable.
State must put on evidence that witness who testifies about
breath test can properly explain the theoq' and properly applied it on the occasion in question. Here, the trial court properly excluded the state's efforts to establish retrograde extrapolation because the witness did not have enough information to
apply the theory.
COA holds that breath test should not have been admitted
for three reasons: (1) in the absence of a retrograde extrapolation that was admissible, the breath test resu lts were not relevant; they could not establish that the defendant was intoxicated at the time of her arrest. (2) in the absence of adequate
retrograde extrapolation, the results presented no evidence at
all of intoxication. (3) absent that retrograde extrapolation, allowing the breath test into evidence encouraged the jury to convict the defendant on facts not adduced as evidence. Extrapolation is a complex computation, requiring specialized knowledge that an average juror cannot do on his own.

PUNISHMENT PHASE- JURY INSTRUCTIONS- BURDEN
OF PROOF ON EXTRANEOUS OFFENSES - HARM
ANALYSIS: ELLISON V. STATE, _ S.W.3d _ (Tex.App.Texarkana, 06-99-00 186-CR, 1/8/03).
On original submission, punishment phase is reversed because of trial court's failure to sua sponte instruct the jury on
the burden of proof. CCA reverses and remands because of an
improper harm analysis. COA focuses on the disputed nature
of the evidence on certain key extraneous offenses introduced
at punishment and because the defendant's role in those offenses was not overwhelmingly established or was not undisputed, and because the allegations were highly inflammatory
and prejudicial, the absence of an instruction on the burden of
proof was harmful. Punishment phase again reversed.

Defendant convicted of aggravated assault on a police officer by threatening serious bodily injury with the use of a gun.
COA acknowledges that prior case supports a lesser included
offense of resisting arrest, when the great offense is aggravated
assault on an officer by actually causing serious bodily injury.
For the first time, a COA holds that resisting can be raised where
the greater offense is based on the threat of bodily injury. Conviction reversed because the lesser was not submitted despite a
request.
PROSECUTORIALARGUMENT- PUNISHMENT PHASECOMMENT ON DEFENDANT'S FAILURE TO TESTIFY:
ROBERSON V. STATE,_ S.W.3d _ (Tex.App.- Waco, 1001-148-CR, 1/31/02).
At punishment, State argues:

BRADY VIOLATION - REJECTION OF BLANKET
EXEPTION TO BRADY BASED ON LACK OF DILIGENCE
BY DEFENSE COUNSEL: KEETER V. STATE,_ S.W.3d _
(Tex.App.- Waco, 10-00-169-CR, 1/8/03).
After trial, defense counsel learns that the parents of the complainant did not believe her allegations of sexual assault and
had told the District Attorney that fact. They thought their
daughter a habitual liar and that they had never believed her
from the beginning. Further, the complainant had made anumber of contradictory statements about the offense. COA concludes that the State suppressed this information and that it
was material, i.e., could have had an affect on the outcome of
the trial.
State argues what it describes as a blanket exception to disclosure: if the defense counsel could have discovered the evidence with reasonable diligence, then the prosecution need not
disclose evidence. While there are a number of cases that support defense counsel's duty to investigate and that failure to
investigate obvious issues, such as public records, obviates the
violation of Brady, the COA refuses to endorse a blanket exception for defense counsel's lack of diligence. "Implementation
of such a rule would effectively undermine Brady because it
would almost always relieve the prosecutor of disclosing Brady
information." See also Flores v. State, 940 S.W.2d 189, 190
(Tex.App.- San Antonio, 1996).
VOIR DIRE - VENIREPERSON UNABLE TO CONSIDER
PROBATION - CHALLENGE FOR CAUSE DENIED:
LOREDO V. STATE, _ S.W.3d _ (Tex.App.- Waco, 1001-078-CR, 1/8/03).
Case reversed simply because juror, who unequivocally could
not consider community supervision, and because trial court
would not grant challenge for cause. Concurring opinion might
well affirm because community supervision, in his mind, is not
actually within a range of punishment.

ASSAULT ON A POLICE OFFICER- LESSER INCLUDED
OF RESISTING ARREST: CAMPBELL V. STATE,_ S.W.3d
_ (Tex.App.- Waco, 10-01-233-CR, 1/8/03).

He told you he is not guilty just a few days ago.
He's been in jail for how ever many months, and
apparently that didn't work for him to come around
and want to be rehabilitated even after he sat there
and thought about it, been punished, been in an
adult time-out situation, if you will. He has the
same mentality. I didn't do it, I am going to say I
didn't do it and I am not going to stand upDefense counsel's objection is sustained, the jury instructed
to disregard, and motion for mistrial is denied. State then argues:
You heard the defendant plead not guilty. Before
you can change you have got to admit that you have
done something wrong. And he has not done that.
You have to want to with all your might change
your habits. And that is exactly the opposite of what
we have got here.
And even if all those things are present, you want
to, you admit you are wrong, you feel Again, objection was sustained, jury instructed and mistrial
denied.
COA holds that this was a comment on the failure to testify,
that the repeated effort to get the same information in front of
the jury was flagrant, that the instruction, while definitive, did
not go far enough in admonishing the prosecutor. COA concludes that the trial court erred by refusing to declare a
mistrial. c!!!J

The mentioned above are synopses of opinions of the
appeals courts listed
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TCDLA Announcements
E.G. Gerry Morris announces the relocation of his practice. The new address is: Law
Office of E.G. Morris, 608 W. 12th St., Ste. B, Austin, TX 78701; (512) 476-1494; Fax:
(512) 476-8050; E-mail: egm@egmlaw.com. Suzanne Spencer is of counsel to the firm.
Richard Banks has joined Tot Kim Le as her of counsel to serve the legal needs of the
Vietnamese community. Their criminal work is state and federal, trial and appeals. The
Law Firm is located in the Kim Hung Market in Chinatown, 1005 St. Emanuel St.,
Ste.206, Houston, TX 77003; (713) 226-7009; Fax: (713) 226-7119.

IF YOU HAVE AN ANNOUNCEMENT FOR THE

VOICE

(NEW PARTNERSHIP,

MOVE OF OFFICE LOCATION, MARRIAGES, BIRTHS ETC.), PLEASE E-MAIL TO
BETSY@TCDLA.COM FOR FUTURE INCLUSUION IN THE

VOICE.

CDLA Corner
In the last issue, we mentioned that the newly created Central Texas Defense Lawyers
Association was an affiliate of TCDLA. A little more information about the association ...
CTDLA is a newly-formed, non-profit corporation dedicated to assisting criminal defense
lawyers, protecting the rights of the accused and improving the criminal justice system in
Caldwell, Coma!, Guadalupe and Hays counties.
CTDLA has four main purposes: 1.) Representation 2.) Education 3.) Information Sharing
4.) Research
Meetings are on the first Tuesday of each month at 6:30 p.m. Annual dues are $25.

President

Vice-President

David Friesenhahn
123 N. Seguin, Ste. 202
New Braunfels, TX 78130
(830) 609-4555

John Patrick Bennett
139 E. Hopkins, Ste. 210
San Marcos, TX 78668
(512) 396-5354

Secretary/Treasurer
***Joseph E. Garcia, Ill
576 Coma! Ave.
New Braunfels, TX 78130
(830) 620-1515
***Contact regarding membership
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CHILD ABUSE/FORENSIC SEMINAR

HousToN
April 10-11, 2003

Name: ___________________________________________
BarCard#: _____________________________________

Course Directors
Wayne Hill, Houston
Mac Secrest, Houston

Address: ---------------------------------------City, State, Zip: - - - -- - - - - - - - -- -- Phone: ________ _ _ _ ___ Fax: _________________
E-mail: ________________

D ISTINGUISHED f ACULTY

Ernie Hulsey
Judge Cathy Cochran
Annabelle Hall, Esq.
Bettina Wright
Belinda Chagnard Esq.
Dr. Robert K. Zurawin, M.D.
Judge Belinda Hill
John Young
J. Craig Jett
Dr. Karen Gollaher
Judge Mark Ellis
Dr. Robert Benjamin
Jerome Godinich
Dr. George Leventon
Kellye Swanda
Destination Information: The seminar will be
held at the Westin Oaks Galleria, 5060 West
Alabama, Houston, TX 77056. Rooms are $127
a night until March 17, 2003. Make your
reservation by the 17th to guarantee this room
rate and availability. Call the Westin at 800/
228·3000 and mention TCDLA.
Travel Information
Southwest Airlines is offering a 10% discount
for travel to and from Houston for those
attending this seminar. Call the Southwest
Airlines Group and M eetings Reservations desk
at 1-800-433-5368 and refer to 10 CODE
T0147. You must make reservations five or
more days prior to travel to take advantage of
this offer.
CLE Credit Pending: Please visit our web
site to get CLE hours for this event.

Registration
0 Current or new member/seminar CD
0 Non-member/seminar CD
g Early registration ends March 28,
after that date add to total

$200
$325
$75

Supplemental Seminar Materials (FoR THOSE wHo
WANT TO BUY A SEMINAR BOOK TO HAVE AT THE SEMINAR)
0
0

$100
$150

Printed Book/member price
Printed Book/member price

Membership Fees

Update your membership or join
0
0

$75
$150

New member (see below)
Renew Membership

Can't Attend? Buy the course materials (tax & shipping included in total)
Printed Book/member price
$107

0
0

Printed Book/non-member price

0

Materials o n CD Rom/member price

0

Materials on CD Rom/non-member

0 Check enclosed
(payable to TCDLA)
0 V isa g MasterCard
0 American Express 0

$157
$52
$77

Your Total: ______
(checks or credit cards only.)
Discover

Name on card: ________________________________________
Card Number: - - -------------------------------------Expiration Dat e: ___________
0
I am applying for a scholarship by March 281h . To apply, send a letter indicating:
your need, whether you have received a scholarship before, and when. Include two letters of
recommendation, one from a member of TCDLA, and one from a judge.
FOR NEW MEMBERS ONLY
Nominating Endorsement from current TCDLA member
As a current member of TCDLA, I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in
the defense of criminal cases, unless a student or affiliate applicant.

Member's Name:_________________________________________
M ember's Signature: ------------------------------------- - TAX NOTICE $36 of )'OUr annu.ll dues (Sl9 if a Student 1-:ember) is
for a one year subscription to the lbiceft>r the Defense. Dues to
TCDLA are not dedc c~bte., a charitable cortribution but may be
deducted as an ordinary business expense. The nondedurnbte
portion of regular and initial membership dues is $39 in
accordance "ith IRC sec. 6033.

CANCELLATIONS
If you register but cannnot attend and would like a full refund, please mail or fax (512/469·0512) your
refund request FIVE business days before the program. Refund requests that are received after that time
will be assessed a $25 cancellation fee. No refunds will be given on or after April 10th, 2003, however you
will receive the course materials.

0 New Member Application 0 Renewal
0 Are you a member of the NACDL? f3 Yes ~ No
0 State whether a membership certificate is desired 0 Yes 0 No

0 Mr.

0 Ms.

Name: _ ______________________________________
Law Firm: ------------------------------------Mailing Address: _ _ __ _ _ __ __ __ _ __
City, State, Zip: _ _ _ __ _ _ _ _ __ __ ___
Phone: _________________ FAX: ________
E-mail: _ _ _ __ County: _____ _
Bar Card#: ________ _________________
Bar Card Date : ______ Month______ Year_______
Date of birth: _ _ _ __ _ _ _ _ __ __ _ __

Please check correct category
0 First Time Member
0 Renewing Membership
0 Voluntary Sustaining
0 Sustaining
0 Public Defender
0 Affiliate
(Investigator or legal assistant)
0 Law Student
0 Associate Member (in the firm
of a sustaining or
charter member)

$75
$150
$300
$200
$50
$50
$20
$50

Certified Criminal Law Specialist? 0 Yes 0 No
Signature: ______________ Date ________
Amount Enclosed $ _ _ _ __
0 Check enclosed
(payable to TCDLA)

0 Visa

0 MasterCard 0 American Express g Discover

Expiration Date ________
Name on Card - - --------- - -- ------------Card Number ------------------------------Authorized Signature - - ----------------------I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ ____ as my annual dues for the year ____.
$36 of your annual dues ($19 if a Student ~lember) is for a one year subscription to the l'okefrx the
Oefense. Dues to TCOLA are not deductible as a charitable contribution but may be deducted as an
ordirnry business expense. The nondeductible portion of regular and initial membership dues is S39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an affiliate applicant.
Signature of Member - -----------------------------Members Name ________________________________

