CRIMINAL DEFENSE ADVOCACY TRAINING·CDLP
FORT WORTH, TX - SEPTEMBER 25 & 26, 2003
13 CLE hours, 2 ethics
Course Directors

Criminal Defense Advocacy* Sept. 25 & 26,. 2003/11 CLE hours
Location: Ramada Plaza Hotel, located at 1701 Commerce St., Fort Worth, TX 76102.
Mall registration to: 1707 Nueces St., Austin, TX 78701, or by fax to: (512) 469-0512
Questions? Call (512) 478-2514 or visit www.tcdla.com
Check in begins at 8:00 a.m.
Note: Seminar materials are being offered on CD AND book. Discounted registration
fee for those who choose to get materials just on CD.
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TOPICS AND SPEAI<ERS

Search & Seizure - Gary Udashen, Dallas
Recent Decisions from the Second Court of
Appeals - Justice Sue Walker, Fort Worth
Recent Decisions from the Court of Criminal
Appeals - Walter "Skip" Reaves, Waco

Attendee Name: _ _ _ _ _ _ _ _ _ _ Bar Number: _ _ __ _ __ __
Street Address: _ _ _ _ _ _ _ _ _ _ _ _ _ _ City: _ _ _ _ __
State: _ _ _ _ _ _

Punishment, Alternatives and Sentencing
Considerations- Honorable George Gallagher,
Fort Worth Judge 3961h District Court

Zip :._ _ __

Phone:

E-mail: _ _ _ _ _ _ _ _ _ __
Fax: _ _ __ ___ _____

Current/New Member Registration Fees
Sex Offenses and Sex Offender Registration Honorable Sharen Wilson, Fort Worth, Criminal
District Court No. 1
Defending Family Violence Cases - Susan
Anderson-Dallas
Final Argument - Tyrone Moncriffe, Houston
Appellate Tips and Traps - Reagan Wynn, Fort
Worth
Opening Statements - David Guinn, Lubbock
Defending Child Abuse Cases - Tom Pappas,
Dallas

0
0

with printed book AND CD
with just electronic materials (CD)

Non-.M ember Registration Fees
0
0

with printed book AND CD
with just electronic materials (CD)

BySept.19
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$75

After Sept. 19
$125
$100

BySept.19
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$150

After Sept. 19
$225
$175

Can t attend? Buy the materials (shipping and sales tax included in total)
Printed Book/member........................ $32
Materials on CO/member. .... ......... ..... $17
Printed Book/non-member................. .$57
Materials on CD/non-member ............ $32

TCDLA Membership Fees (renew your membership or join as a new member)
0 Renew Membership... ................ $150
0 New Member (*see below) ... ...• ......... .. .$75
Payment Options

Challenging Eye Witness Identification - Bill
Harris, Fort Worth

0
0

What the Criminal Defense Lawyer Should
Know About Tax and IRS Issues - Chuck
Meadows

Name on Card

Billing Zip

Cross Examination:Telling your Story and
Staying Out of Trouble - Barry Sorrells, Dallas

Credit Card Number

Expiration Date

Conviction Consequences- Richard Langlois,
San Antonio

0 I am applying for a scholarship by September 19. To apply, send a letter indicating: your need,
whether you have received a scholarship before, and when. Include two letters of recommendation,
one from a member of TCDLA, and one from a judge.
0 Please check here if you have special needs (dietary, mobility etc.) and we will contact you.

Ethics and How to Repond When the Court
Goes Too Far- Honorable Mike Keasler, Austin
Our Responsibility to Defend th e Hopeless
Case - Tim Evans, Fort Worth
Destination Information
The seminar is being held at the Ramada
Plaza Hotel, located at 1701 Commerce
St., Fort Worth, TX 76102. Rooms are
blocked at a rate of $85 a night. Call the
Ramada at 817/335-7000 and be sure to
mention the Texas Criminal Defense
Lawyers Project to receive our group rate.
CLE information: This program is expected
to be accredited for 11 CLE hours with 1
hour of ethics.

Check enclosed (payable to CDLP)
Visa 0 Mastercard 0 American Express 0

Discover

* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement
from a current TCDLA member.
'F\s a current member of TCDLA. I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in
the defense of criminal cases, unless a student or affiliate applicant."

TCDLA Member's Name (Please Print):- - - -- - -- - - -- - -- - - -- TCDLA Member's Signature: - - - - - - -- - -- - -- - - - -- - -- Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC
sec. 6033.

CANCELLATIONS
To receiv e a full refund, c ancellations must been made in Ylriling 5 business d ays prior to the progra m. Refund
requests that a re rece ived after that time will be assessed a $25 cancella tion fee. No refunds will be given on or
after September 25th, 2003, however you will receive the course m aterials.
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Sprint PCS is offering a 15% discount to TCDLA members on its
wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive additional discounts on equipment.
Contact Steven Morales at 512-344-4291.

Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment, and furniture. If you need it, they can get it to you at a low
cost and overnight. Contact Cora Fortin at 1-800-797-2969.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.

legalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names, addresses, telephone numbers, and other biographical information of
every Judge, Court and investigating agency in the State of Texas for
the database.
Call Le Ann Horrocks at 1-228-872-8479.

lois law is offering a 10% discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or
dcross@loislaw.com.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest
news affecting you, your practice and your clients.
To be added to either the general or capitallistservs,
contact webmaster@tcdla.com.
Motions Disk. New members are entitled to one free copy of
our State motions disk.

Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can receive the only statewide magazine published exclusively for capitallitigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, briefs, a list of
expert witnesses, testimony of expert witnesses, and trial tactics.

La Quinta is offering a 10% discount to all TCDLA members. Simply
tell the reservations agent that you are with the Texas Criminal Defense Lawyers Association or give the discount code (TCDLA) to get
the discounted rate.

Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.

R & R Bookstore in San Antonio is offering a "meet or beat" the
lowest price on all legal materials. It will not charge for shipping
and has EVERY legal publication imaginable.

Assistance with legal Questions. You can e-mail a question
to the TCDLA home office and we will help you get your question answered through the assistance of more than 2000 criminal defense attorneys.

Call Robert Donaldson at 210-225-1107.

Subscription Services Inc. is offering up to a 50% discount off the
cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.
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It was a cool sunny morning as I rode the train from London's Gatwick Airport to Victoria
Station. I caught a roomy cab from Victoria Station to Bow Street and heard about the local
politics and news of the day from my driver- missing children, the need for tougher laws,
the audacity of burglars suing homeowners. The sa me £1re as here, in Anytown, USA.
A Solicitor, Peter Cadman, and 13arrister with Queen's Counsel crcdentials,Jim Sturman,
were waiting in the conference room of their chambers. We reviewed the bench briefs and
prepared for court as the apprentice lawyers observed and assisted. In the Court of the 13ow
Street Magistrate, the client sat by himself in the center of the courtroom. The clerk spoke,
repeating our words into a reverse megaphone attached to a recorder. In a centuries old
tradition, the Barristers addressed his Lordship the Judge and the Solicitor and I advised the
Barrister. This was a hotly contested extradition hearing. Texas sought to bring Dr. Kleason
back from England for a retrial two decades after his death penalty case had been reversed
on appeal for a bad search. The State had apparently dismissed his case with prejudice on
remand, but Texas wanted another crack at trying Dr. Kleason for killing two Mormon
Church missionaries in Austin in the I 970's. We were locked in a struggle over a man's life,
but the tenor of the hearing and attitude of the participants was formal and cordial. The
Barristers, who frequently change sides in criminal litigation, conceded points of law and
kept the other side informed, in advance, of any arguments or evidence they intended to
present. Failure to do so resulted in exclusion of the evidence or waiver of the argument.
After the proceeding, like the sheep dog and wolf in Warner Brothers' cartoons, th e lawyers
and law enforcement agents met for coffee at the sidewalk cafe. vVc made dinner and theater
plans and yet remained steadfast in our opposition to each other's positions.
It is the sa me here. Before court, I meet my colleagues to review our pleadings a nd prepare for court. V-le divide duties depending on the case. O ne of us typically takes the lead
with the client, another with the witnesses, one with the exhibits and another with the pleadings and developing law. We too have apprentices of a sort, our law clerks, still in school,
nevertheless attend hearings a nd help us prepare pleadings, evidence and witnesses. Most
prosecutors we oppose arc ethical and honor<\ble, disclosing all discovery in advance of trial,
negotiating in good faith and trying the case without hyperbole, letting the jury have room
to exercise its discretion. We disagree about the appropriate outcome but share collegiality
as members of the legal community.
Judges before whom we appear belong to the sam e community. Thus, th ey treat us as
officers of the court and respect our efforts even if they do not decide in our favor. ' •Ve all
hail from a great profession. One which serves our government, the people, humanity, and
history. We counsel the enforcement of constitutional and civil rights even during war and
unrest. We struggle to improve the quality of justice on these and foreign shores. J\nd, the
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members of our profession work to correct wrong but popular
sentiments. It is in this role as iconoclasts that we act in the
highest tradition of our profession.
Therefore, as the one hundred and eleven exonerated persons were released from death row,1 our brothers and sisters
established innocence networks.1 \Ve championed the innocence
protection act in the 1exas legislature 3 and have promoted a
similar federal act. The American Bar Association, reflecti ng
concern that justice lacked integrity in death penalty cases, issued revised guidelines for counsel, urging state bar associa tions and courts to adopt them. And, the United States Supreme
Court recognized the urgent need to improve the sta ndard for
death penalty defense counsel~ by establishing a n objective
measure for their performance in Wiggi11s v. S111ith, 123 S.Ct.
2527 {2003) rather than the subjective test regarding each
lawyer's strategy decisions announced in Strickln11d v. Washington, 466 U.S. 668, 80 L.Ed.2d 674, 104 S.Ct. 2052 ( 1984). In
Wiggi11s, the Court applied the ABA Guidelines as a benchmark
for competent death penalty counsel.
l Towever, the quality of justice will not improve by the mere
imposition of standards on the lawyers who do this high stakes
work. Not until states pay defense lawyers and provide expense
money on a parity with the funds they expend to investigate
and try death penalt}' cases will the most serious flaws in the
system be repaired. Not until appellate judges and the executive branch serio usly review the fairness, accuracy and appropriatencss5 of each death penalty case can the United States
approach the caution and deliberation demanded when making the decision to take a human life. The reality in Texas is that
at Jcast one judge on our highest court has vowed never to reverse a death penalty case, thus abdicating the judicial role.
Further, clemency review conducted by the executive branch
has b een cursory and slip shod. Alan Berlow with the Atlr111tic
Monthly obtained the clemency memoranda prepared for then
Governor Bush by his counsel, Alberto Gonzales. He discovered that "A close examination of the Gonzales memoranda
suggests that Governor Bush frequently approved executions
based on only the most cursory briefings on the issues in dispute .... ln fact, in these documents Gonzales repeatedly failed
to apprise the governor of crucial issues in the cases at hand:
ineffective counsel, conflict of interest, mitigating evidence, even
actual evidence of innocence." Jn one of the cases examined by
Berlow, that of William Gardner, "Gonzales did not inform Bush
that two witnesses to the shooting had testitled that the killer
had reddish - blond hair, while Gardner's hair was black.
Gonzales also failed to inform Bush that Gardner's lawyer had
failed to interview a key witness and had met with the defendant on ly once - for 15 minutes- before jury selection began."6
Those fifteen minutes may illustrate the old adage that"you
get what you pay for." Currently lawyers who expend the necessa ry time and resources to adequately defend death penalty cases
often lose the remainder of their practices. 7 Others suffer greater
harm because the work consumes their spirits as they fight two
fronts, trying the case and struggling with the trial court concerning adequate funding. If Texas insists that killing in the
name of the law is appropriate, then it ought to create a process

of sufficient quality to assure that we are not convicting and
ultimately executing the innocent. If the State wants a death
penalty, it must pay for it. It is shameful that the community of
defense lawyers must not only defend against a penalt}' with
which t hey disagree but they must also pay out of their pockets
and with their beings to eke out some modicum of fairness a nd
proportionality in the imposition of death. It is an additional
sign that the system is broken when the cri minal defense community must raise money to help a defense lawyer pay back,
under threat of contempt, the fees a court had already paid him
for clemency work.8 Cri minal defense counsel should not have
to finance a broken system in an attempt to make it fair, but
they do. Men and women with compassionate hearts, a burning passion for justice and shoulders two ax handles wide insist , with their pocketbooks and their labor, upon fairness and
mercy. 9

Goldstein, Goldstein and Hilley. Left to right: I Villin111 L. Anderson,
1imy Ki111bnll, \?tm G. Hille)~ Dinne Doege, Patrick T. Pernntenu,
Cynthia E1•n Hujar On; Diego Bema/, Gemld H. Golrlstei11. Seated
left to right: Be1•erly Elliott, iVIatthew 0. Goldstein, f.orettn Sorensen.

My firm, Goldstein, Goldstein and Hilley introduced me to
this tradition- not just practicing, but also improving the law.
I was a new lawyer, reading the opinion affirming my client's
death sentence as it arrived page by agon izing page off of the
fax machine onto the floor. It was late, the day before Thanksgiving and not a lawyer left the office. Each was reading the
same opinion. The twenty- ninth floor of the Tower Life Building was silent, as I at tempted to glare through watery eyes to
make out the words on the pages. Though 1 read, l could not
comprehend. Gerry read the opinion too, through wiser eyes.
He knew that I feared I was not up to the task at hand. We
spoke about lawyers who could do death penalty work and those
who could not. With the luxury of knowing that my law firm
and my assistant, Loretta, were behind me, it was up to me to
decide. After years and tens of thousands of dollars of expense
to the firm, that client is off of death row. The system which
had allowed the conviction of a kid from the wrong side of
the tracks based upon falsified evidence had been utilized to
(coutiuued 011 pnge 11)
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TCDLA in the month of August has put on six seminars (five CDLP seminars and one
TCDLA seminar). In addition, Cynthia Orr held her President's Retreat and Death Penalty
Think Tank in Chicago.
A special thanks to course directors; Craig Jett (Communicating with Juries), Grant
Scheiner (Training the Trainers), Danny Easterling and Grant Scheiner (Top Gun OWlHouston), Philip Wischkaemper and John Niland (Mitigation Training-McAllen and Habeas Conference- Hunt, Philip 'vVishkaemper and Michael Charlton (First Annual Forensics Seminar-Plano). These members dedicated many hours of servi ce. Join me in acknowledging their special service to TCDLA and its members. A special tha nks lo all of the presenters at the seminars.
All total TCDLA provided training to over 380 lawyers in the month of August.
TCDLA h as submitted the FY 2004 CDLP grant to the Court of Criminal Appeals. We
submitted for $ 1.2 million. We should hear from the CCA by the end of August.
In September we will start shipping CO- Rom copies of the TCDLA Code of Crin1illn/
Procedure and the Texas Penal Code to all dues current TCDLA membe rs. There is no cost
to TCDLA members. The Board of TCDLA has approved these manuals as part of membership and TCDLEl has provided the financial support to produce them. Hard copies of
the manuals will be available at a special membership rate. Please call the Home Office for
more information.
Members should receive their copy of the TCDLA 2003 Membership Directory in early
October. Please let us know if you have any suggestions fo r improving next year's directory.
Friends of TCDLA has been selling Friends merchandise at as many seminars as possible. Your purchases provide the funds for scholarships to TCDLA seminars. Thank you
Priends for your support.
If your spouse or significant other is interested in joining Friends please have them co ntact Mistie Hagen at friends@tcdla .com.
I recently spoke with TCDLA member John Sutton from San Angelo. He called to express concerns related to the timeliness in receiving his membership packet. I want to let
members know we arc committed to provide the best membership services to our mem bers. I apologize for any delay our new members have experienced. Please call rne if you
have any concerns, cri tiques or comments about services you are receiving from your
associaton.
TCDLA is currently working with three local defense groups to become official TCDLA
Affiliates. If your local defense bar is interested in becoming a TCDLA Affiliate please contact Joseph Martinez for more information. Good verdicts to all.~
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New Member

Thomas W. Blow
Tyler
Mark A. Bull
Cedar Park
James Richard Butler
Houston
John Edward Coratti
Orange
Terri G. Daniel
Richardson
Michael C. Diaz
Alvin

Endorser

Cynthia Hampton
James H. Kreimeyer
W. Troy McKinney

Louis Dugas, Jr.
Tony Vitz
Cary M . Faden
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Tot Kim Le
Houston

Richard Edward Banks

Mike Leone
Houston

Cynthia Hampton

Irene Melissa Maldonado
Little Elm

Michael C. Finkel
Pleasanton

Iris Porter

Eusebio Chevo Pastrano
San Marcos

Judson W. Roberts

-

Scott J. Moore
Dallas
Ronald Morgan
Bellaire

James J. Gradoni
Houston

Rick Hagen
: --._~

Morris Moon
Houston

Tony Vitz

Rick Bell

..

Zan Moltz
Me Kinney

Stephanie Duecker
Richardson

Gary C. Franks
Stafford

Endorser

Ronald Helson

Robert T. Rice
Angleton
Rogelio Garza Rios
Laredo

Luis A. Figueroa

Melvin N. Gray
San Angelo

Noel D. Cooper

Gary D. Smith
Montgomery

RobertS. Guest
Wichita Falls

John F. Curry

Rashaun Nicole Stagg
Houston

Allen John Guidry
Houston

Mark Thering

Naomi E. Terr
Houston

Robert Alton Jones
Jim Marcus

Roland Gutierrez
San Antonio

Albert A. Flores

Aaron C. Harper
Dallas

Robert Hinton

Monica Vaughan
Houston

Cynthia Hampton

Shahid S. Ismail
Plano

Chris Hoover

Enid M. Williams
Houston

Michael Logan Ware

Fay Recilla James
Houston

Robert Alton Jones

Edward J. Tracy
Newton

William S. Harris

Nuru Witherspoon
Dallas

M artin LeNoir
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IT's GooD

JoliN CARRoll
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ENOUGH

From the What's Sauce for the Goose Department...just before its summer recess the
Court of Criminal Appeals decided a couple of cases in which the tables were turned, the
state (or the trial court) was in the defendant's shoes and vice versa. In Hampto11 v. State,
Docket No. 362-02('lex.Crim.App. 7/2/03) the Court was faced with the issue of whether
the State was entitled, based o n the evidence in a prosecution for aggravated sexual assault,
to an instruction on the lesser-included offense of sexual assault. In Taylor v. State, Docket
No. 1037-02 (Tex.Crim.App. 7/2/03), the Court addressed hypothetical questions during
voir dire asked, not by the Defense, but by the trial court and the state.
In Ha111pto11, the Court upheld the familiar standard for whether a jury charge instruction on a lesser included offense should be given: l) the lesser-included offense must be
included within the proof necessary to establish the offense charged; and 2) some evidence
must exist in the record that if the defendant is guilty, he is guilty only of the lesser offense.
The Court had previously held that the test applied regardless of whether the request for an
instruction was being m ade by the defendant or the state. Arevalo v. State, 943 S.\'V.2d 887
(Tex.Crim.App. 1997). The complainant had testified that she was forcefully assaulted at
knife point. No knife was ever recovered from the scene of the offense. As the court of
appeals stated, the distinction between aggravated sexual assault and sexual assault is the
aggravating dement that the accused used or displayed a deadly weapon. Hampto11 v. State,
66 S.W.3d 430,432 (Tex. App.-Houston f 1st Dist.] 2001 }.
The State claimed that because police did not recover a knife and the evidence showed
that the defendant did not leave the apartment after the assaul t and had no opportunity to
dispose of the knife, that the jury could have found that no knife was used. lt was "affirmative evidence regarding the absence of evidence" and justified the lesser-i ncluded instruction. Apparently unwilling to open the floodgates on lesser included instructions, the Court
of Criminal Appeals did not uphold the trial court and court of appeals. "The only affirmative evidence adduced at trial that was germane to the issue of whether a knife was used
during the course of the assault reflected that a knife was used." From that evidence, the
Court could not conclude that a ralional jury could not have determined that a knife was
not used. Accordingly, the Court held that the second prong of the test was not met a nd the
State was not entitled to a lesser-included o ffense instruction. The lesson h ere is that, in
order to justify a lesser included offense, a party needs to ensure there is affirmative evidence in the record supporting the lesser offense. The mere f.1ct that the jury m ay disbelieve
some of the State's evidence is not suff~eien t. The case was remanded to the Court of Appeals for a harm analysis. Since the harm was a conviction for an offense the accused was
not cha rged with and h e was acquitted of the charged offense, the harm seems apparent.
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In Taylor, the Court conducted a harm analysis to an improper commitment question on punishment issues asked by
the trial judge (it was objected 1o and analyzed on other grounds
but it met the definition of ll c, mmitment question, osking the
panel members if they could consider ll certai n sentence or range
based on a certain set of facts. Standefer I'. State, 59 S.W.3d 177,
180 n. 9 (1ex.Crim.App. 2001 )). You will recall that the Court
of Criminal Appeals has ruled that it is not error for a trial
judge to prevent an accused fro m asking commitment questions during voir dire. Standefer 11. State, supra. However, when
a trial judge asks a commitment question, as in Taylor, a harm
ant~lysis will be conducted. The Court found that the case did
not raise an issue of constitutionill error and therefore the more
lenient substantial rights analysis in Texas Rule of Appellate
Procedure 44.2(b) should apply. Any error was found to be
harmless. Based 011 the standard applied by the Court of Criminal Appeals, it would be very difficult to establish ht~rm . In other
words, the trit~l court can prevent defense counsel from asking
such a question because it is ha rmful to the voir dire process,
but if a trial court judge or the state asks such a question, it can
be harmless error. c!ili
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QUIN BHAUKl~'l"l'
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President's Messnge con tinued from pnge 7

correct that injustice. However, my firm first expended substantial resources to ensure that it d id so. The result obtained is
a badge of honor, one which my firm shares.
V•le are the lawyers that we are because of our legal family
and we pass on the profession as we struggle mightily to improve the qualit)' of justice. The family of lawyers who do or
support death penalty work t~re aU my heros as were the lawyers in my finn that Thanksgiving eve many years ago and still
today.~

Innocence: forced From Death Row, hllp:/lwww.dcathvenaltyinfo.org/
artic!c.php?scid=6&did'= II 0.
TCDLA established a volunteer based innocence network in 2000.
Codified at Article 64.01 of the Texas Code of Crimin<~l Procedure.
In fact, the high Court appears concerned with the qual it}' of the entire process. Justice O'Connor wrote the opinion in Atkim v. Virgiuin,
00-8542 (June 20, 2003) which held that the execution of the mentally
retarded constitutes cruel and unusual punishment. O'Connor also
noted in a public speech that statistics indicate the S)'stem may be allowing the execution of innocent persons. In addition, in 2003 the
Court is slated to decide whether the death penalty may constitutionally be imposed on the n1entally ill.
Out of eighteen federal death penalty trials authorized by AttornC)'
General John Ashcroft, only one trial resulted in a verdict of death.
Thus, instead of building a national death penalty, Ashcroft is unwitting!)' building a record that contemporary community sentiment is
in opposition to death as an appropriate punishment.
Peter Carlson, "Justice Executed, l exas-Style;' 1\fnsltingtotr Post, July
29, 2003. Gonzales' lawyer defended h is memorandum and the
Govern or's dedication of one half hour to review them and make a
decision by explaining that impending executions were also discussed
at informal bull session s. In response to this expla nation Peter Carlson
concludes: "After reading l3erlow's article, and Wassdorf's letter, it's
hard not to conclude that both Gonzales and Bush were rather callous, even cavalier, about the most profound decision an)' government
official can make - the decision to kill another human being."
Most recently, Carlos Garcia is rebuilding his practice after trying and
winning a life sentence in the Yogurt Shop murde rs. His co-counsel
was Dexter Gilford.
Under the leadership oHvlikc Charlton, the members ofTCDLA raised
money to pay back the fees a court paid to Philip \\lischkaemper fo r
clemency work. The court insisted upon return of the fees or threatened to hold Philip in contempt of court.
"The quality of mercy is not Slrained. It droppeth as the gentle rain
from heaven Upon the place beneath. It is twice blest: It blcsseth him
that gives, and him that takes. Tis mightiest in the mightiest. It becomes The throned monarch better than his crown."
Shakespeare, The Merchant of Venice, Act 4, sc. I ,l. 181 -86 ( I600).

UIIAHLJ~S ':l'l!":SSMJ~~H

DON R. WILSON, JR.

September

2003

VOICE FOR THE DEFENSE 11

THE BAD NEWS
THE GooD NEWS

a

0

Most children Jearn the lesson at an early age: vVhen you get caught doing anything,
admit it and show remorse. You may still get punished, but it won't be nearly as severe.
Criminal defense lawyers were getting lesser sentences for their guilty clients by following
this same strategy long before the promulgation of the United States Sentencing Guidelines
and the formalization of"acceptance of responsibility" as enunciated in §3El. I.

F.R. "Buck" FilEs, Jn.

FEDERAL
CoRNER
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Beware! This guideline was amended, effective April30, 2003, to read as follows:
Acceptance of Responsibility
(a) If the defendant clearly demonstrates acceptance of responsibilit)' for his offense,
decrease the offense level by 2 levels.
(b) If the defendant qualifies for a decrease under subsection (a), the offense level determined prior to the operation of subsec tion (a) is level 16 or greater, and 11po11
uwtiou of t/Je gover11 111e11t stnti11g thnt tile defe11dn11t lws nssisted nuthorities ill the
im,estigntioll or prosewtio11 of his ow11 miscollduct by timely 11otifyi11g authorities of
his i11lt::11tiou to euter a plea of guilty, thereby permitting the government to avoid
preparing for trial and permitting the government and the court to allocate their
resources efficiently, decrease the offense level by 1 additional level. (etnphasis added)
This week, I saw the significa nce of this am endment. The defendant's lawyer filed a motion to suppress the evidence in a drug case in the United States District Court for the
Eastern District of'lexas. The hearing took less than 30 minutes before the judge denied the
motion. The defendant then decided to enter a plea of guilty. The govern ment agreed to a
two level reduction for acceptance of responsibility but would not agree to the additional
one level reduction. The district court will not have an)' discretion as to the additional one
level reduction in the absence of a motion by the government and the defendant will serve
more time than he would have served if he had not chosen to pursue a motion to suppress
the evidence.
That was the bad news. Now for the good news: On July 24, 2003, a panel of the Circuit
held that the mere fact that the defendant had moved to suppress, on Fourth Amendment
grounds, the evidence on which the government relied to support ch arges against him, and
that he indicated his intent to appeal the denial of his motion to suppress, did not disqualify
him from receiving a downward adjustment in his offense level based on his "acceptance of
responsibilit)'." United States v. Washington, 2003 WL 21710624 (5th Cir. 2003)
This is a radical change in the Fifth C ircuit's approach to this issue. Since United States v.
Mnldonndo, 42 F.3d 906 (5th Cir. 1995), most lawyers in the Circuit have advised their clients that pursuing a motion to suppress evidence would probably preclude any sentence
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reduction for acceptance of responsibility. In Maldonado, the
defendant unsuccessfully mo ved to suppress the evidence, alleging an iJlegal search and seizure. After the district court ruled
against him, he attempted to enter a conditional guilty plea that
would have preserved his suppression issue. After the district
court refused to permit him to do so, Maldonado waived his
right to a jury trial and was found guilty. The district court denied any sentence reduction for acceptance of responsibility and
a panel of the Circuit affirmed the district court's decision .
In Washington, the defendant was convicted of possessing a
firearm after having been convicted of a felony in violation of
18 U.S. C. §§922(g)( J) and 924(a)(2). The defendant filed a motion to s uppress the evidence, alleging that the officers' "noknock" entry into his room violated the Fourth Amendment.
The defendant did not challenge the government's version of
the facts in his case; rather, he admitted to the factual conduct
and only argued that the police violated the Fourth Amendment when they obtained the evidence which they sought to
introduce against him.
After the district court denied his motion to suppress the
evidence, the defendant waived his right to a jury and proceeded
to a b ench trial based on a written stipulation. The district court
found him guilty. In his pre-sentence investigation report, the
probation o fficer suggested a 3 level reduction for acceptance
of responsibility. The government objected to the PSR and argued that Washington deserved only a 2level reduction because
he had not notified the government of his intention to plead
guilty in a timely manner. Washington claimed that he was entitled to a 3 level reduction for acceptance of responsibitit y. The
district court denied any credit for acceptance of responsibility.
A panel of the Circuit (Judges Wiener, Clement and Little
(District Judge of the Western District of Louisiana, sitting by
designation)] reversed the district court's decision to deny \'\~1sh
ington a reduction in sentence and remanded the case to the
district court for re-sentencing.
Writing for the Court, Judge Little stated:
The district court equates Washington's attempt
to s uppress evidence and continue to trial with
avoiding responsibility. The problem, however, is
that a motion to suppress is not synonymous with
putting 'the government to its burden of proof a t
trial.' At issue in a suppression hearing is the admissibility of the evidence. The defendant has the
burden to demonst rate why the evidence should be
excluded. A trial, on the other hand, puts the bu rden on the government to prove the essential elements of the offense.
**~

The Guidelines create a distinction between a
defendant's denial of factual guilt and denial of legal guilt, allowing acceptance of responsibilit)' for
the latter.
***
Washington admitted to the factual conduct that
fo rmed the basis of his conviction. He argued that
the police violated the Fourth Amendment when

obtaining the evidence. He did not challenge the
existence or credibility of the evidence itself.
***
Maldonado challenged his factual guilt by arguing in the suppression hearing that he was not
speeding. Maldonado, 42 F.3d at 910. Here Washington stipulated to all of the facts necessary for
his conviction. He admitted to the factual guilt of
his offense. Washington's decision to pursue the
suppression of the evidence should not preclude
him from receiving credit for accepting responsibility. To a ffirm the district court in this case would
chill the filing of s uppression motions by defendants who admit their factual guilt. Suppression
hearings play a vital role in not only protecting the
rights of the particular defendant, but also in protecting society from overzealous law enforcement
ignoring proper procedure. In the absence of a conditional plea, the defendant would have to choose
between trying to suppress the evidence and receiving credit for acceptance of responsibility. A defendant should not have to make this choice. We therefore reverse the district court and remand for resentencing on the issu e of acceptance of responsibility.
Beware (again)! Wa shington does not stand for the proposition that every defendant who files a motion to s uppress the
evidence is entitled to an adjustment for acceptance of responsibility. Read Wasl1ingtot1 before you tell your client what is likely
to happen to him. z!!!

La Quinta is offering a
10% discount to all
TCDLA members.
Simply tell the reservations agent that you
La Quinta
are with the Texas
On Your
Criminal
Next
Defense Lawyers
Association, or give
the discount code
(TCDLA) to get the
discounted rate.

Reservations Line 1-800-531-5900

Ia uinta.com • 1-800-531-5900
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Federal Law
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ALBUQUERQUE,

CDLP One - Day
ABILENE

TCDLA Board Meetings

Immigration Phone Seminar

CDLP Legislative

TCDLA Two-Day Seminar

PHONE SEMINAR

TBA

D ALLAS

Criminal Defense Advocacy
Training Seminar

CDLP - Criminal Defense Advocacy
Seminar

FT. WORTH

LUBBOCK

CDLP

CDLP Phone Seminar

RUIDOSO,

NM

CDLP One - Day
BEAUMONT

High Stakes Defenses: Corporate and
Capital Litigation (White Collar Crime,
Death Penalty & Domestic Violence
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SAN ANTONIO

TCDLA OWl Seminar
ARLINGTON
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BRYAN/COLLEGE STATION

TCDLA "Experts" Seminar
H ousTON

Criminal Trial Advocacy Institute
H uNTSVILLE
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CHARLES WILLIAM TESSMER
(1~20-:Z OOJ)
by Ron Goranson
There arc many stars in the legal galaxy. Charles W.
Tessmer's star shined among the brightest. No shooting star,
his legal legacy spanned half a century.
I first met Charlie in the spri ng of 1969. SMU had a
summer internship p rogram and my name was drawn to
work for Charles W. Tessmer. Little did I know then that l
had won the lottery. During our interview I told him I knew
nothing <1bout criminal law. He said: "Don't worry. I will
teach you every thing you need to know." I became one of
many lawyers who were "Tessmer trained."
At Charlie's funeral, Stan Wein berg, frank Jackson and
George R. Milner talked about Charlie to his family and
friends. When I rose to talk, those lawyers had already regaled the gro up with stories about CharJie's deeds as a trial
lawyer, his victo ry parties, his reputation nationally. I was
to talk about Charlie as an appellate lawyer and as a teacher.
"A Most Able Practitioner"
Most appellate lawyers are reactionaq' lawyers - they
react to what has already happened. Charlie was a proactive appellate lawyer - his trial strategy included how to
reverse the case if a conviction occurred - kind oflike freedom insurance. I could tell you about his two Supreme
Court victories, the fact that he reversed his first five federal appeals, or many state reversals, including his last state
appeal, but I think another story shows why he was so successful. In the ea rly 70's he asked m e to prepare a brief on
an issue, sta ting that a certain case was r ight on point. A
couple of weeks later, 1 gave him the brief. He asked, "Where
is the case?" 1 told him I couldn't find it, but there were
several other cases that said the same thing. He said the
case was decided in 1953, it was out ofvVaco, by a certain
judge, was right on point, and h e wanted it in the brief. I
looked and looked, finally found it - it was out of\•Vaco in
1953 by the judge, and it h eld exactly what Charlie said it
would, but the case name started with "von': It had probably been 20 yea rs since Charlie read the case- but it showed
why Charlie was such a good appellate lawyer - he had a
photographi c memory. Today we use computers, but
Charlie's computer was his brain.
Or as stated by the Court of Crimin al Appeals:
Mr. 'lessmer is " highly regarded by this court as [a] most
able practitioner of criminal law."
Tessmer the Teacher
\•Vhenever any bar association asked, C harlie would deliver. \-\'h enever h e a rgued a case, the courtroom would fill
up, a nd then most would leave when h e was through, always an embarrassing moment for the prosecutor. Several
yea rs ago, he donated the rights to two of his books - Crimi-

n al Trial Strategy and The
Price of In nocence to th e
TCDLEI. Whenever any lawyer called and asked for advice,
Charlie freel y gave back to the
bar what he had lea rn ed.
Whe n we were visiti n g
C harlie's famil)' the night before his funeral, a young lawyer told me he had recen tly
asked Charlie for some advice
on an arson case. Charlie gave
him several ideas, which the
young lawyer used. The day of
trial, Charlie showed up to help the young lawyer try the
case. I'm not saying the State dismissed because Charlie
showed up- bu t it sh ows you wh ere his heart was.
At the end of Harper Lee's To Kill a Mockingbird, as Atticus
Finch is leaving the courtroom after losing a case where he
defended an unpopu lar defendant, his daughter Jean Louise
(Scout) watched from the balcon}' mrer the courtroom.
"I looked arou nd. They were stand ing. All arou nd us a nd
in the balcony o n th e opposite wall, [they] were getting to
their feet. Reverend Sykes voice was as distant as Judge
Taylor's:
'Miss Jean Louise, stand up. Your father's passing'."
There were fo ur great criminal defense lawyers in the last
half of the 20th century in Texas. Two predeceased Charlie Percy Foreman and Warren Burnett, and o ne still lives - Racehorse. Charlie was the fo rth.
He did not have false pride - he was a hu mble man. He
had won four Bronze Stars while serving his co u ntry in
WWll, but hard ly anyone knew - Charl ie did not brag- h e
did not have to.
In the early 70's I was being interviewed by a reporter
outside a courtroom. She was one o f the new "imrestigative"
reporters, ahead of her time - very aggressive. She was asking
what the defense was going to do next.
I b egan to answer: "Mr. Tessmer..."
She raised her eyebrow and said: "Mr. Tessmer!"
I said: "Yes, Mr. Tessmer..."
Yes. When Charlie came into the comtroom, we would rise
and call h im Mr. Tessmer. His fierce loyalty to his client, to the
law and to justice commanded such respect. But o utside the
courtroom, he was Charl ie; he was our friend. I'm sure he is in
that celestial "King's Room': watching over us, smiling, and
probably singing a Frank Sinatra tune. Charles Tessmer will
be missed but his legacy will never be forgotten. dJh
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HOW PRETRIAL MOTIONS
CAN MAKE A DIFFERENCE
by Randy Schaffer

Phyllis Connor was indicted by a federal grand jury in New Orleans for possession
of two kilograms of cocaine. She pled guilty and became a confidential informant for
the DEA in an attempt to obtain leniency at sentencing.
Connor told Edward Russell, who lived in Houston, that"drug dealers" had brought
a large amount of money and cocaine from Louisiana to Houston and were staying at
a particular motel. They had several conversations, which the DEA recorded, regarding how to steal the money and the cocaine. Ultimately, Connor said that she would
lure the "drug dealers" from the room to eat dinner, at which time Russell's associates
could enter the room and steal the property. Of course, the "drug dealers" existed
only in the fertile imaginations of the DEA agents, who planted six kilograms of
government cocaine and $90,000 in government funds in a cooler and left it in the
unoccupied motel room.
William Ballard and Eric Bradley entered the motel room, stole the cooler, and
placed it in Ballard's car. Russell and Stevon McCarter were nearby in another car.
DEA agents arrested all four men; they retrieved the cooler from Ballard's car and a
box of ammunition from McCarter's car. McCarter, a convicted felon, could not lawfully possess ammunition. Six days later, DEA agents executed a search warrant at a
residence where he periodically stayed and found a shotgun in a bedroom closet.
McCarter was indicted for conspiracy to possess and possession with intent to
distribute over five kilograms of cocaine and unlawful possession of ammunition
and a shotgun. He faced a punishment range on the drug counts of 30 years to life as
a career offender. He hired me to represent him.
I filed a motion to sever the felon-in-possession counts or to bifurcate the trial to
prevent the jury deciding the drug counts from learning that McCarter was a convicted felon. The district court severed the shotgun count but not the ammunition
count.• McCarter and Russell were tried together. The jury convicted them on the
drug counts and acquitted McCarter on the ammunition count. The district court
granted McCarter a new trial because the evidence that he knew that the cooler contained cocaine was so weak. The government appealed to the Fifth Circuit.
While the appeal was pending, the government obtained an indictment alleging
that McCarter and a police officer conspired to violate the civil rights of a real drug
dealer by stealing his money.2 McCarter was also indicted in state court for engaging
in organized criminal activity based on the theft of the cooler. The civil rights charge
was tried twice. The first jury deadlocked six to six, and the second jury deadlocked
eight to four for acquittal. Thereafter, the government dismissed that indictment.
The Fifth Circuit reversed the order granting a new trial on the drug counts and
remanded for sentencing. United States v. McCarter, 250 F.3d 744 (5th Cir.), cert. de-
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nied, 534 U.S. 822 (2001) (table). The dis trict court granted a
downward departure from the career offender guideline range
and imposed concurrent sentences of 20 years, the statutory
minimum. McCarter argued o n appeal that the district court
abused its discretion in refusing to sever the felon-in-possession of ammunition count from the drug counts or to bifurcate the trial. The Fifth Circuit reversed the convictions on this
ground. U11ited States v. McCarter, 316 F. 3d 536 (5th Cir. 2002). 3
The case was remanded to the district court for retrial of the
drug counts. By this time, I had discovered the post-trial benefits conferred on the government witnesses in exchange for
their testitnOll}'· Connor, who had been facing a sentence of ten
years to life, received probation after the government moved
fora downward departure. Randy Lewis, the co-conspirator who
testified about the extraneous theft of the drug dealer's money,
received four years o n a federal drug charge; his sen tence would
have been abo ut 15 yea rs under the guidelines.
The district court commented at a s tatus conference on the
weak evidence of McCarter's knowledge that the cooler contained cocaine. The prosecutor told me after we left the courtroom that there would be direct evidence of McCarter's knowledge at the retrial, as Ballard had agreed to testify that McCarter
told him before the theft that the cooler contained cocaine.
Ballard had previously denied this in two statements videotaped
by the DEA. f suspected that the prosecutor was trying to bluff
m e.
Two days later, I called Ballard, who was in state prison, and
asked whether he had agreed to testify th at McCarter told him
that the cooler contained coca ine. He denied that any governm ent agent had contacted him since he went to prison, denied
ever making this statement, and agreed to notify me if he were
contacted.
Pour days later, llallard sent m e a le tte r s tating that a DEA
agent came to the prison a few hours after I called; the agent
asked him to testify that McCarter told him that the cooler contained coca ine. When he refused, the agent assaulted him and
threatened to prevent his scheduled release on parole in July of
2003. That was the break that we needed .
I prepa red and filed several motio ns that were d esigned to
get the attention of the government and the dis trict court: a
motion to dismiss the indictment due to outrageous govern-

mental misconduct, a motion to prohibit the government from
assaulting, intimidating, threatening, or offering benefits to the
co-d efe nda nts to obtain their testim ony, a motion to permit
defense cou nsel to offer benefits to th e co- defendants t o obtain
their testimony, just like the governm ent does; a motion to suppress tl1e extraneous offense, and a mot ion to prohibit the government fro m stationing undercover officers in and around the
cour troom duri ng the trial in an attempt to create the false
impression with the j uqr that they are drug-dealing friends of
the defendan t. 4
The district court held a hearing and ordered the government not to assault, intimidate, or threaten the co-defendants,
suppressed the extraneous offense, and scheduled an eviden tiary h earing on the motion to dismiss. W ithin 24 hours, the
government agreed to dismiss the drug counts and ask the state
prosecutor to dismiss the engaging in organized crimina l activity charge if McCarter pled guilt}' to the shotgun cou nt.
McCarter accepted the plea bargain, which reduced his expos ure from a mandatory minimum sen tence of20 years without
parole to a sentence in the range of 46 to 57 months, wh ich he
had already ser ved.
This case p resents a classic exam ple of how a client facing a
federal sentence of 30 years to life as a career offender can ultim ately obta in a relatively favorable result as a result o f pretrial
motions that are specific to the case rather than forms. These
m otions are reprinted s tarting on page 18. &i1!J

NOTES
The court's rationale was that the ammunition was discovered during
the arrest for the drug offenses, but the shotgun was wholly unrelated
to the drugs.
Testimony regarding this extraneo us offense was admitted over objection at the trial on the drug counts.
Buck Files wrote an a rticle about the Fifth Circuit decision in the January/February 2003 edition of Voice For The Defense.
The government engaged in this con duct at the two civil rights trials,
at which another judge p resided.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

UNITED STATES OF AMERICA

§
§
§
§
§

v.
STEVON TODD MCCARTER

CRIMINAL NO. _ _ __

MOTION TO PERMIT DEFENSE COUNSEL TO OFFER
BENEFITS TO THE CO-DEFENDANTS TO OBTAIN
THEIR TESTIMONY, JUST LIKE THE GOVERNMENT DOES
TO UNITED STATES DISTRICT JUDGE - - - - -

I.
Since the in ception of this litigation, the government has repeatedly and, thus far, unsuccessfully offered benefits to co-defendants
Edward Russell, William Ballard, and Eric Bradley if they would testify that McCarter knew that the cooler contained cocaine. The codefendants have consistently told government agents that, to their knowledge, tv!cCarter did not know that the cooler contained cocaine. Nonetheless, the government continues unabated in its mission to obtain that testimony from any source, regardless of whether
it is true.

II.
Russell and Ballard arc presently serving prison sentences; Bradley is free on a n appeal bond. McCarter desires to call them to testify
that there was no diswssion in his presence that the cooler contained cocaine. However, he has no leverage to compel them to testify
unless he can offer them benefits, just like the government docs. Accordingly, he requests the Court's permission to do so.
Th e playing field in a courtroom sho uld be level. Traditionally, the governm ent has been able to "persuade" co-defend ants to testify
in a manner that benefits its case by offerin g incentives (freedom, reduced sentences, money, etc.) or by threatening ad verse co nsequences (filing additional charges, seeking enhanced sentences, prosecuting relatives and friends, etc.). Frankly, counsel acknowledges
that this practice is pernicious, as it en co urages a nd rewards perjury and has resulted in the convictions (and, occasionally, the executions) of innocent persons. Nonetheless, if it is legal and ethical for prosecutors to engage in th is practice, defense co unsel should
likewise be permitted to do so.
Should the Court deny McCarter's motion to prohibit the government from assaulting, intimidating, threatening, a nd offering
benefits to the co-defenda nts to obtain their testimony, the Court should permit defense counsel to offer th em benefits. 1 Counsel
requests that the Court immuni7.e him from being prosewted for suborning perjury, tampering with witnesses, and obstructing justice,
as well as from any State Bar d isciplinary action that might arise from these ethical violations.
Respectfully submitted,

Randy Sch affer
State Bar No. _ _ __
Federal J.D. No.
The Schaffer Firm
1301 McKinney, Suite 3100
Houston, Texas 770 I 0
(713) 951-9555
(7 13) 951 -9854 (facsimile)
Attorney for Defend ant
Stevon1bdd McCarter

CERTIHCATE OF SERVICE
I served a copy of this motion on _ _ _ _, assistant United States attorney, _ _ __ , Houston, Texas 77208, by certified m ail,
return receipt req uested, on April
, 2003.
Randy Schaffer
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

§
§
§

UNJTED STATES OF AMERICA

v.

CRIMINAL NO. _ __

§

§
§

STEVON TODD MCCARTER

ORDER

Defense counsel is permitted to offer benefits to the co-defendants to obtain their testimonr at the retrial, but he is not permitted to
assault, intimidate, or threaten them. He is immunized from criminal prosecution and State Bar disciplinary actio n for any conduct in
which prosecutors can legally and eth ically engage.

SIGNED ON - -- - -- -- -- -

• 2003.

United States District Judge
1 Counsel docs not seek permission to assault, intimidate, or threaten the co-defendants, as such conduct would be illegal and unethical, even tho ugh the government has done so with impunity.

11th Annual El Paso
Criminal law Seminar
October 3 & 4, 2003
The Hawthorne Suites,
Ruidoso, New Mexico
Co-Sponsored by the El Paso
Criminal Law Group
and the Texas Criminal Defense
Lawyers Project
10 CLE hours, please visit www.tcdla.com
for a registration form
Course Directors:
Matthew R. DeKoatz, Judge David C. Guaderrama,
Judge Julie Gonzalez, M. Clara Hernandez, Mike Gibson
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

§
§
§
§
§

UNlTED STAT ES OF AMERICA

v.
STEVON TODD MCCARTER

CRIMINAL NO.--- -- -

MOTION TO PROH113IT THE GOVERNMENT FROM ASSAULTING,
INTIMIDATING, THREATENING, OR OFFERING BENEFITS TO
THE CO-DEFENDANTS TO OBTAIN THEIR TESTIMONY
TO UNITED STATES DISTRICT JUDGE - - --

I.
DEA agents interviewed co-defendants Edw<1rd Russell, William Ballard, and Eric Bradley after they were arrested. None of them
sa id that Stevo n McCarter knew that the cooler contained cocaine. Nonetheless, the governmeut o ffered a favorable plea bargain to
each co-defendant willing to testify that McCarter knew that the cooler contained cocaine. The prosecutor,
, drafted plea
agreements that contained language to this effect, el'en though none of the co-defendants had m ade this statement. Each co-defendant
refused to sign that plea agreem ent or to testify falsely against McCarter. As a result, the government withdrew the plea bargain o ffers,
and the co-defendants went to trial. Russell was convicted and sent enced to 20 years in prison. Bradley and Ballard were acquiued in
federal court. Ballard accepted a plea bargain in state court and was sentenced to 12 years; he is sched uled to be released on parole in
July of 2003. Bradley accepted a plea bargain in state court and was sentenced to eight years; h e is free on an appeal bond. McCarter is
awaiting a retrial.

n.
Ballard recently notified counsel that DEA agent
went to his prison unit, asked him to testify that McCarter told him
that the cooler contained cocaine, and when he refused, assaulted and threatened him. Ballard asserts that he is unwilling to testify for
the defense at McCarter's retrial.
III.
McCarter anticipates that the go,'ernment will use the sam e methods to tr}' to " persuade" Russell and/or Bradley to testify that he
knew that the cooler contained cocaine. The government can retaliate ag<linst the co-defendnnts if the)' refuse to testify against McCarter
by blocking their parole or making the conditions of their confinement more onerous. Conversely, the government can p rovide tremendous incentive for them to testify falsely by promising reduced sentences or earl)' release. In either event, it would violate McCarter's
due process rights for the government to reward or pLmish the co-defendants based on whether they testify and, if so, whom it benefits.
Accordingly, McCarter m oves that the Court prohibit the government fro m assaulting, intimidating, threatening, or offering benefits to
the co-defendants to obtain their testimony.
Respectfully su bmitted,

Randy Schafter
Federal LD. No.
The Schaffer Firm
1301 McKinney, Suite 3 100
Houston, Texas 77010
(7 13) 951-9555
(7 13) 951-9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
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CERTIFICATE OF SERVICE
I served a copy of this motion on _ _ ___, assistant United States attorne)', _ _ _ _,Houston, 'Iexas 77208, by certified mail,
return receipt requested, on April
2003.

Randy Schaffer
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
§
§
§
§
§

UNITED STATES OF AMERICA

v.
STEVON TODD MCCARTER

CRIMINAL NO. _ _ _

ORDER
The government and its agents are prohibited from assaulting, intimidating, threatening, or offering benefits to the co-defendants to
obtain their testimony against McCarter.
SIGNED ON -

- --

-

-

-

-

-

- -' 2003.

United States District Judge

IN THE UNITED STATES DISTRTCf COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

§

UNITED STATES OF AMERICA

§
§
§
§

v.
STEVON TODD MCCARTER

CRIMINAl. NO. _ _ _ _

MOTION TO SUPPRESS TESTIMONY, TAPE RECORDINGS,
AND TRANSCRIPTS OF CONVERSATIONS BETWEEN
EDWARD RUSSELL AND PHYLLIS CONNER PRIOR TO THE
EXISTENCE AND NOT IN FURTHERANCE OF A CONSPIRACY
TO UNITED STATES DISTRICT JUDGE _ __

_

I.
The government will offer testimony, tape recordings, and transcripts of conversations that occurred from December of 1998 through
January 7, 1999, in which Phyllis Conner, a confidential informant working for the government, and Edward Russell discussed stealing
money and cocaine. Russell did not tell Conner that McCarter, or anyone else, would be involved in the theft until January 7, 1999,
about 7:15p.m., less than three hours before the arrest.
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If.
The Court must suppress the testimony, tape recordings, and transcripts of the conversations between Russell and Conner that occurred prior to the existence of a conspiracy and all statements, regardless of when they were made, that were not in fi.trtherance of a
conspiracy. Rule of Evidence 801 (d)(2)(e) requires the proponent of the evidence to prove that a conspiracy existed and that the statements
were made by a co-conspirator during the existence and in fi.1rtherance of the conspiracy. United States v. Cornett, 195 F. 3d 776,782 (5th Cir.
1999). A statement is not in furtherance of a conspiracy unless it advances the ultimate object of the conspiracy. "Mere idle chatter;' even if
between co-conspirators, is not admissible under Rule 80l(d)(2)(e). Jd.
The conversations between Russell and Conner before the night of January 7, 1999, did not occur during the existence of a conspiracy. Conner was acting as a government agent during those conversations. A government agent cannot be a co-conspirator, and
there cannot be a conspiracy between a government agent and one defendant. United States v. Mnnotas- Mejia, 824 E2d 360,365 (5th
Cir. 1987). Because a conspiracy did not exist when Russell and Conner had most of their conversations, the substance of same is
inadmissible. 1
In addition, much of the conversation between Russell and Conner was "idle chatter" or concerned Russell's previous conduct that
was not in furtherance of a conspiracy. Accordingly, these statements are inadmissible for this additional reason. See Comett, 195 F. 3d at
783-84; 2 United States v. Urbanik, 80 l F.2d 692, 698 (4th Cir. 1986).
McCarter moves that the Court exclude the testimony, tape recordings, and transcripts of the conversations between Russell and
Conner prior to the existence and not in furtherance of a conspiracy.
Respectfully submitted,

Randy Schaffer
State Bar No. _ _ _ __
Federal J.D. No.
The Schaffer Firm
1301 McKinney, Suite 3100
Houston, Texas 77010
(713) 951-9555
(713) 951 -9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
CERTIFICATE OF SERVICE
1 served a copy of this motion on _ _ _ _ , assistant United States attorney, -~~-' Houston, Texas 77208, by certified mail,
return receipt requested, on April
, 2003.
Randy Schaffer
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

§

UNITED STATES OF AMERICA

§

v.

§
§
§

STEVON TODD MCCARTER

CRIMINAL NO. ~---

ORDER
The Court suppresses the testimony, tape recordings, and transcripts of conversations between Edward Russell and Phyllis Conner
prior to the existence and not in fi.trtherance of a conspiracy.
SIGNED ON
, 2003.

Judge Presiding
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A conspiracy did exist after McCarter, Bradley, and Ballard became involved on January 7. However, the conversations between
Russell and Conner prior to the existence of that conspiracy are inadmissible.
The conviction of co-defendant Galloway was reversed because of the admission of tape recordings that contained statements not
made in furtherance of the conspiracy. Judge _ _ presided at the trial.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
UNITED STATES OF AMERICA

§
§
§
§
§

STEVON TODD MCCARTER

CIUMINAL NO. _ __

MOTfON TO SUPPRESS EXTRANEOUS OFFENSE
TO UNITED STATES DISTRICT _ _ _ _ _.
I.

The government gave notice before the previous trial that it would offer evidence that on November 13, 1998, McCarter, Randy
Lewis, and Houston police oftl.cer
conspired to steal $30,000 from
a drug dealer (l R. 227-28; Doc. 145).
McCarter objected, arguing that evidence that he allegedly conspired to steal money two months earlier was not relevant to whether he
knew that the cooler contained cocaine (26 R. 13-14) . The Court ruled that the extraneous offense would be admissible to establish
modus operandi and knowledge (26 R. 14-15).
McCarter made clear in his opening statement that his defense was that he thought he was stealing money, not cocaine. Counsel
succinctly stated:
There will be no credible evidence brought to you to show that Stcvon McCarter knew there were drugs in that cooler or
that he agreed to participate in the stealing of drugs or the possession of drugs. Although stealing money is a crime, it is not
a federal crime [nor] ... the crimes charged in this indict ment. ... (21 R. 26-27).
The Court acknowledged, prior to admitting the extraneous offense, that there was "no dispute there was a theft that day. The whole
issue in this case is what they knew about drugs, period" (27 R. 28). Thereafter, McCarter unsuccessfully renewed his objection to the
extraneous offense (32 R. 57).
Randy Lewis, who was then under indictment on a federal charge of conspiracy to distribute crack cocaine, 1 testified that on November 13, 1998, McCa rter devised a plan to steal $30,000 from
, a drug dealer (31 R. 6, 12-13). Pursuant to that plan,
was a passenger (31 R. 13Houston police officer
. , McCarter's cousin, stopped a car driven by Lewis in which
19).
told Lewis to sit in the back seat of
car (31 R. 19). Lewis took the money, sat in
car, and placed the money
under the seat. While _ _ _ was questioning
, Lewis ran away, leaving the money behind (31 R. 20-22). Lewis, ___, and
McCarter were supposed to split the monq, but the plan f.'\iled beca use other officers arrived before l~odgers could leave with the
money (31 R. 24-25). _ __ testified that he made the stop but denied doing so on McCarter's b ehalf, although he acknowledged that
he previously told DEA agents that he had done McCarter a favor while on duty (31 R. 66-79).
The prosecutor argued during summation that the extraneous offense was offered to prove McCarter's "predisposition and his
intent, his method and his ability to carry out these types of crimes" and showed that he was "predisposed to doing this type of thing"
(34 R. 14, 16).1 The Court instructed the jury in the charge that it could consider the extraneous offense to show McCarter's state of
mind or intent, motive or opportunity, plan, or the absence of accident or mistake (I R. 304-05; Doc.1 78 ).
II.

Evidence of an extraneous offense is not admissible to show that the defendant has a criminal disposition in order to establish that
he committed the charged offense. FED. R. EVID. 404(b). Because the risk of prejudice to the defendant is so great, an extraneous
offense is admissible only if it is relevant to a contested element of the charged offense and there is a substantial need for the evidence.
U11ited States v. Myers, 550 F.2d 1036, 1044 (5th Cir. 1977), cert. denied, 439 U.S. 847 (I 978). Furthermore, the probative value of the
extraneous offense must substantially outweigh the prejudice that the defendant will suffer from its admission.l~ED. R. EVID. 404(b ).
vVhere the defendant's intent with regard to the charged offense is in dispute, the relevance of the extraneous offense derives from his
having the same intent in committing both offenses. U11ited States v. Beeclwm, 582 F.2d 898,911 (5th Cir. 1978), cert. denied, 440 U.S.
920 (19 79). The extraneous offense is probative only if it establishes his unlawful intent with regard to the charged offense. Id. at 914.
This depends on the overall similarity between the extraneous offense and the charged offense. Id. at 915.
The contested issue with regard to the drug counts is whether McCarter knew that the cooler contained cocaine, as acknowledged by
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defense counsel d uring his opening statement (21 R. 26-27), the prosecutor during his summation (34 R. 5), and the Court during a
discussion regarding admissibilit}' of the extraneous offense (27 R. 28). The ext raneo us offense was relevant only to prove that McCarter
was a thief, which he conceded in his opening statement and throughout the trial. Evidence that he conspired with a police officer and
a civilian to steal money from a drug dealer riding in a car does not dem onstrate that, when he conspired with civilians to steal a cooler
from a motel room, he knew that the cooler contained cocaine. The extraneous offense is not probative on the contested issue of
whether he knew that the cooler contained cocaine. Indeed , as the prosecutor acknowledged during summation, the government offered the extraneous offense to prove that McCarter was "predisposed" to "carry o ut these types of crimes" and "to [do] this type of
thing" (34 R. 14, 16).3
The extraneous offense does not have sufficient probative value on the contested issue o f knowledge to outweigh its inherent prejudice. McCarter docs not dispute in this proceeding that he conspired to steal the cooler; he contends that there is no credible evidence
that he knew the contents included cocaine. Evidence that he conspired to steal money two months earlier simply is not probative of
whether he knew that the cooler contained cocaine. Accordingly, the Court sho uld exclude the extraneous offense beca use it lacks
probative value with regard to the charged oftenses <1Jld, alternatively, any probative value does not substa ntially outweigh its prejndicial
effect.~

Respectfully submitted,

Randy Schaffer
State Bar No. _ _ _ _
Federal I.D. No.
The Schaffer Firm
1301 McKinney, Suite 3100
Ilousto n, Texas 77010
(713) 951-9555
(7 13) 951-9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
CERTIFICATE OF SERVICE

I served a copy of this m otion on _ __ _ , assistant United States attorney, _ _ _ _, Houston, 'lexas 77208, by certified mail,
return receipt requested, on April
, 2003.

Randy Schaffer

Lewis, who was exposed to a punishment range of 30 years to life as a career offender, was allowed to plead guilty to a telephone
count and was sentenced to four years after he testified against McCarter.
2

The prosecutor had previously con ceded during summation that the issue in dispute was whether McCarter knew that the cooler
contained cocaine (34 R. 5).

3 The ext raneo us offense would be admissible to prove intent and modus operandi if McCarter's defense is that he was m erely present
at the motel and d id not know about or participate in the theft of the cooler. Fo r this reason, the Court should consider admitt ing
the extraneous offense only as rebuttal evidence should McCarter assert a mere presence defense.
4

There is an additional reason to exclude the extraneous offense. The government twice tried McCarter for that offense; the first juqr
deadlocked six to six, and the second jur}' deadlocked eight to four for acquittal. The government then dismissed the indictment.
The Court should not admit an extraneous offense that the government twice failed to prove beyond a reasonable dou bt.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
§
§
§
§

UNITED STATES OF AMERICA

v.
STEVON TODD MCCARTER

CRIMINAL NO. _ __ _

§

ORDER

Evidence of the extraneous offense is excluded in the government's case-in-chief, subject to the government's right to offer it in rebuttal.
SIGNED ON
, 2003.

United States District Judge

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

UN ITED STATES OF AMERICA

v.
STEVON TODD MCCARTER

§
§
§
§
§

CRIM INAL NO. _ __ _

MOTION TO PROHIBIT THE GOVERNMENT FROM
STATIONING UNDERCOVER OFFICERS IN AND AROUND
THE COURTROOM DURING THE TRIAL IN AN ATTEMPT TO
CREATE THE FALSE IMPRESSION WITH THE JURY THAT
THEY ARE DRUG-DEALING FRIENDS OF THE DEFENDANT
TO UNITED STATES DISTRICT JUDGE _ __ __
I.

After the Court granted McCarter a new trial, and the government appealed, he was indicted for conspi racy to violate the civil rights
of Arbrea Hutchinson. That case was assigned to Judge _ _ _ _ _,
Several African-American undercover officers wearing t-shirts, shorts, baseball caps, gold jeweh·}'• and displaying cell phones and
pagers attended the trial. Si mply stated, they fit tl1e stereotype of street corner drug dealers. Counsel objected to their presence in the
courtroom on the ground that the jury would assume that they were drug-dealers who were present to support McCarter. Judge
_ _ _ refused to exclude them from the courtroom or to tell the jury that the}' were, in fact, undercover officers.
The government's attempt to prejudice McCarter at the retrial was successful. One afternoon after court recessed, an attractive
African-American female juror obsen'ed one of the men follow her at a distaJJCe and appear to write down the license plate number of
her car. She reported the incident to the marshal, who told Judge
, who in turn told counsel. That juror co uld not be replaced
because deliberations had commenced and the alternate jurors had already been excused. Judge
declared a mistrial because
the jury was deadlocked.
closed the courtroom except
McCarter moved to exclude the undercover officers from the courtroom at the retrial. Judge
to members of McCarter's and defense counsel's families. However, the government circumvented the spirit of her ruling by stationing
the undercover officers outside the courtroom, where the jurors could see them at recesses and assume {incorrect!}') that they were
McCarter's friends.
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II.
McCarter anticipates that the government will again station undercover officers, dressed to look like drug dealers, in and around the
courtroom in an effort to prejudice the jury against him. He moves that the Court exclude undercover officers from the area of the
courtroom unless they are present to testify or, in the alternative, that the Court tell the jury that they arc undercover officers.
Respectfully submitted,

Randy Schaffer
State Bar No. _ __ _
Federal I.O. No.
The Schaffer Firm
1301 McKinney, Suite 3100
Houston, Texas 770 I0
(713) 95 1-9555
(713) 951 -9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
CERTIFICATE OF SERVICE
I served a copy of this motion on _ _ _,, assistant United States attomey, _ _ _ _,Houston, Texas 77208, by certified mail, return
receipt requested, on April
, 2003.

Randy Schaffer
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

§
§
§
§
§

UNITED STATES OF AMERICA

v.
STEVON TODD MCCARTER

CRIMINAL NO. _ __ _

ORDER
Undercover officers are prohibited from being in and around the co urtroom during the trial unless they are present to testify.
SIGNED ON
, 2003.

United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
§
§
§
§
§

UNITED STATES OF AMERICA

v.
STEVON TODD McCARTER

CRIMINAL NO. _ _ __

MOTION FOR PRODUCfiON OF
EVIDENCE FAVORABLE TO THE ACCUSED
TO UNITED STATES DISTRICT JUDGE _ _ _ __

I.
GENERAL REQUEST FOR FAVORABLE EVIDENCE
Pursuant to Brady~~ Mmylrmd, 373 U.S. 83 ( 1963), McCarter moves that the Court order the prosecutor to disclose any evidence or
information known to the government, which includes the United States Attorney's Office and all law enforcement agencies involved in
this case, which is discoverable by the exercise of diligence and is favorable to him because it tends to:
1.
cast doubt on his guilt as to any element of the offense;
2.
cast doubt on the admissibility of any evidence;
3.
cast doubt on the credibility or accuracy of any evidence;
4.
diminish the degree of his culpability; or
5.
mitigate his punishment.
II.
IMPEACHMENT EVIDENCE
McCarter requests disclosure of the following matters with regard to Phyllis Conner and Randy Lewis:'
I. benefits receil'ed from the government as a result of cooperation;
2. payments received from the government in connection with this case;
3. letters and documents written by any government employee to a probation officer or a court regarding cooperation;
4. the PSIR;2
5. the transcript of the sentencing hearing;3 and
6. Conner's tax returns since 1997.4
MEMORANDUM OF LAW
McCarter is entitled to the disclosure of favorable evidence, whether material to guilt/innocence or to punishment. Brady v. Marylalld, 373 U.S. 83 (1 963). The government must disclose evidence ofleniency to witnesses, Giglio v. U11ited States, 405 U.S. 150 ( 1972);
compensation to witnesses, United States v. Bagley, 473 U.S. 667 (1985); and prior inconsistent statements of witnesses. Uuited States v.
Martinez, 87 F.3d 731 (5th Cir.), cert. denied, 11 7 S. Ct. 374 (1996); Ex pnrteAdnms, 768 S.W.2d 281 (Tex. Crim. App. 1989). Accordingly, Brady and its progeny require disclosure of the evidence requested.
McCarter moves that the Court order the government to disclose these items by May 1, 2003.
Respectfully submitted,

Randy Schaffer
State Bar No. _ _ _ _ _
Federal ID No.
The Schaffer Firm
1301 McKinney, Suite 3100
Houston, Texas 77010
(71 3) 951-9555
(713) 951-9854 (facsimile)
Attorney for Defendant
STEVON TODD McCARTER
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CERTIFICATE OF SERVICE
I served a copy of this motion on _ _ __ , assistant United States attorney, _ ___, Houston, 'lexas 77208, by certified mail,
, 2003.
return receipt requested, on April

Randy Schaffer
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT 01~ TEXAS
HOUSTON DIVISION

§
§
§
§
§

UNITED STATES OF AMERICA

v.
STEVON TODD McCARTER

CRIMINAL NO. _ _ _ _

ORDER
The Motion For Production Of Evidence Favorable To The Accused is granted. The government must disclose to defense counsel
the items requested by May l, 2003.
, 2003.
Signed on

United States District Judge
McCarter extends this request to Edward Russell, Eric Bradley, and William Ballard should any of them become government witnesses.
2 These documents arc presently sealed by court order.
3 Conner's sentencing hearing is present!)' sealed by court order.
4 Conner testified at the previous trial regarding her sources oflegitimate income. Her tax returns are relevant as to whether she was
telling the truth.

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
§

UNITED STATES OF AMERICA

§
§
§
§

v.
STEVON TODD MCCARTER

CRIMINAL NO. _ __ _

MOTION JN LIMINE
TO UNITED STATES DISTlUCf JUDGE _ _ __
Defendant, Stevon Todd McCarter, moves that the Court order the prosecutor and the government witnesses not to mention the
following matters until the prosecutor obtains a ruling outside the presence of the jury that they are admissible:
I.
McCARTER
I.
that McCarter was previously tried for these charges; 1
2.
that McCarter was previously convicted of these charges;
3.
that the prosecuto r cannot compel McCarter to testify;*2
4.
that McCarter, upon arrest, exercised his right to remain silent;*
that McCarter has a criminal record (unless he testifies and then only in accordance with the rules governing impeachment of
5.
witnesses};*
6.
that McCarter allegedly was an "enforcer" fo r a "gang" known as the Fifth Ward Circle, which allegedly was involved in various
criminal activities;"
28 VOICE FOR THE DEFENSE
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7.
8.
9.
10.
II.
12.
13.
14.
15.

pho tos in which McCarter is holding money or allegedly making "gang signs;"*
that McCarter was delinquent in paying his income taxes at the time of his arrest;*
that ammunition was found in McCa rter's vehicle after his arrest;
that McCarter was previously indicted for being a felon in possession of ammunition;
that a shotg un was seized from a residence in which ~vlcCarter stayed;*
that McCarter was p reviously indicted for being a felon in possession of a shotgun;
that McCarter is under indictment in state court for engagi ng in organized criminal activit}' based on this incident;
tha t DEA agents JJad been invcstigati11g certain individuals since mid- 1998 to determine whether they were cocaine traffickers;3 and
that 1'vfcCartcr was allegedly involved in drug transactions with Randy Lewis.

H.
16.
17.

THE CO-DEFENDANTS
that Edward Russell was convicted of conspiraq' to p ossess cocaine with intent to distribute;~ and
the criminal records of the co-defendants (unless they testify and then on I)' in accordance with the rules governing impeachment of wit nesses).*

III.
18.
19.
20.

MISCONDUCT OF THIRD PERSONS
that anyone allegedly threatened or took out a "contract" o n Phyllis Conner;•
that Rap -J\-I.ot Records, or any of its employees, arc suspected of engaging in criminal activit ies;-<- and
that Rap-A -Lot Records produced a CD that disparaged the DEA agents involved in this case.

IV.
OPINIONS
2 I.
22.
23.
24.
25.
26.
27.

an opinion regarding McCarter 's guilt;•
an opinion regarding the credibilit}' of any witness, statement, or testimony;•
that DEA agents suspected that McCa rler and Russell were in volved in drug trnfficking;
that Conner concluded after speaking to Russell that McCarter was experienced at planning robberies;
that Russell was predisposed to possess or steal coca ine;
DEA agents' interpretations of the content of the recorded conversat ions between Russell and Conner;; and
that DEA agents believe that Conner was a "minimal player" in the drug trafficking world.

v.
28.
29.

30.
31.
32.
33.

HEARSAY
the substance of any informati o n provided by a confidential informant;* and
that co -defeJJdant Eric Bradley, after his arrest, allegedly told DEA agents that h e had h eard that McCarter was involved with
drugs.*
VI.
MISCELLANEOUS
that the government cannot a ppeal an acquittal;
that the prosecutor or any law enforcem ent officer is a member of the "Organized Cri me Task Force," "Major O ffe nders Task
Force;' or all)' other similar unit;"6
any reference to the theft of the cooler from the motel room as a " robbery;"* and
p o rtio ns of charts containing photos and phone numbers of black men who were not shown to be connected to this incident.
Defendant moves that the Court.gra nt this motion.
Respectfully submitted,
Randy Schaffer
State Bar No. _ _ __
Fcderal l.D. No.
The Schaffer Firm
1301 McKinney, Suite 3 100
Houston, Texas 770 I 0
(7 I 3) 95 1-9555
(7 13) 951-9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
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CERTIFICATE OF SERVICE
I served a copy of this motion on _ _ ___, assistant United States attorney, _ _ _ _, Houston, Texas 77208, by certified mail,
2003.
return receipt requested, on April

Randy Schaffer
lN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
UNITED STATES OF AMERICA

§
§
§
§
§

v.
STEVON TODD MCCARTER

CRIMINAL NO. _

_

_

ORDER
Defendant's Motion Tn Limine is:
a.
granted in aJl respects.
b.
granted as to paragraphs - - - -- - - - - -- c.
denied as to paragraphs - -- -- -- -- - -SIGNED ON - - - - - - - --

-

- ' 2003.

Un ited States District Judge
1
2
3
4
5
6

The lawyers can refer to the transcript of the previous trial without mentioning that McCarter was the defendant.
An asterisk denominates that the Court granted a motion in limine on this matter at the previous trial.
T he implication at the previous trial was that McCarter was one of these persons.
A jury would assume that si nce Russell was convicted of a d rug conspiracy, it had been determined that he conspired with McCarter.
For example, that "dats" refers to cocaine.
The prosecutor mentioned this during the voir dire exami nation at the previous trial in violation of a motion in limine.

IN THE UNITED STATES DISTRICl' COURT
FOR THE SOUTHERN DISTRICT O F TEXAS
HOUSTON DIVISION

UNITED STATES OF AMERICA

§
§
§
§
§

v.
STEVON TODD MCCARTER

CRitviiNAL NO. _ _

_

_

MOTION TO DISMISS THE INDICTMENT DUE TO
OUTRAGEOUS GOVERNMENTAL MISCONDUCT
TO UNITED STATES DISTRICT JUDGE _ _ __

I.
DEA agents placed money and cocaine in a cooler in a motel room in a "sting" operation. William Ballard and Eric Bradley entered
the room, stole the cooler, placed it in Bradley's car, and were arrested in the parking lot. Stevon McCarter and Edward Russell were
arrested in another car in the parking lot. McCarter, Russell, and Bradley were charged with d rug offenses in federal court; Hallard was
charged with a drug offense in state court.
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Ballard told DEA agents at the scene that he had been recruited to steal a cooler containing money. Several weeks later, DEA agents
videotaped interviews in which he reiterated that he did not know that the cooler contained drugs. After he refused to "cooperate" with
the government and testify that McCarter told him that the cooler contained cocaine, he was indicted in federal court on the same
charges as the co-defendants. 1
The Court granted a severance, ordering that McCarter and Russell be tried before Bradley and Ballard. The government offered
Ballard a substantially reduced sentence if he would testify that McCarter told him that the cooler contained cocaine. Despite Ballard's
statements to the contrary, the prosecutor,
, drafted a plea agreement in which Ballard would admit that he was recruited to
steal a cooler that contained money and cocaine. Ballard refused to sign the plea agreement because the statement about the cocaine was
false. The government withdrew the plea bargain offer.
McCarter and Russell were convicted on the drug charges in July of 1999. Thereafter, Ballard and Bradley were tried. The Court
granted judgments of acquittal based on the absence of evidence that they knew that the cooler contained cocaine.
Ballard accepted a plea bargain in state court for the theft of the money and was sentenced to 12 years in prison; the drug charge was
dismissed. He is scheduled to be released on parole in July of 2003.

II.
The Fifth Circuit reversed McCarter's conviction in December of 2002. The District Court held a status conference on March 5,
2003. After it concluded, the Court commented off the record that the government's evidence that McCarter knew that the cooler
contained cocaine was "thin" and suggested that the government carefully reevaluate the case.
_ _ _ _ _ told defense counsel outside the courtroom that he did not understand why the Court thought that the evidence was
"thin;' as the fifth Circuit found that it was sufficient and, in any event, Ballard would testify at the retrial that McCarter told him that
the cooler contained cocaine. _ _ _ said that if McCarter did not accept a plea bargain, the government would move to disqualify
counsel from representing him based on a conflict of interest because counsel had spoken to Ballard before the first trial.
Counsel knew that Ballard had consistently told the DEA agents that he had been recruited to steal money from the motel room and
did not know that the cooler contained cocaine. Co unsel contacted Ballard on March 7, 2003, to determine whether he had arranged
with the government to testify that McCarter told him that tJ1e cooler contained cocaine. Ballard denied that any government agent had
contacted him since he went to prison and said that he would notify counsel if l1e were contacted.
Thereafter, Ballard notified counsel that on March II, 2003, DEA agent
,2 accompanied by a Fort Bend County narcotics officer, came to the prison and asked him to testify that McCarter told him that the cooler contained cocaine. After Ballard refused to
do so,
assaulted him and threatened to prevent him from being released on parole in July. 3
Ballard subsequently told counsel that he is unwilling to testi fy for the defense at the retrial as a result of
's cond uct. He
is concerned, and r ightly so, that he will no t be released from prison o n parole or will su ffer other adverse consequences if he testifies
that he did not know that the cooler contained cocaine.
III.
McCarter moves that the Court d ismiss the indictment as a result of outrageous governmental misconduct. The case agent assaulted
a co-defendan t (an inmate in a penal institution), violated his civil rights, a nd threatened to retaliate against him because he refu sed to
testify as the government desired. As a result of this felonious conduct, Ballard is unwilling to testify for the defense. T he government's
misco nduct h as effectively denied McCarter compulsor y process of a witness and violated his due process right to present a defense.
Dismissal of the indictment is the only appropriate remedy.
The concept that outrageous governmental misconduct warrants dismissal of the indictment is pred icated on the Due Process
Clause of the Fifth Amendment. United States v. Mosley, 965 F.2d 906,908-09 (lOth Cir. 1992):1 C hief Justice Rehnquist first recognized
this concept in United States v. Ru ssell, 41 1 U.S. 423 ( 1973), when he acknowledged that the Court might "some day be presented with
a situation in which the conduct of law enforcement agents is so outrageous that due process principles would absolutely bar the
government from invoking judicial p rocesses to obtain a conviction ...." Id. at 43 1-32. Several years later, a majority of the Justices
legitima ted the concept in Hampton v. United States, 425 U.S. 484 (1976). Most of the circuits have recognized its viability. See Mosley,
965 E 2d at 909.
As the Mosley Court observed, no federal court has defin ed the requirements of the outrageous governmental misconduct defense
with any degree of precision. O ut rageousness must be determined by reference to "the universal sense of justice." Russell, 411 U.S. at 432.
T he challenged co nduct must be shocking and intolerable. Id. The court must evaluate the totality of the circu mstances in each case.
J\tlosley, 965 F.2d at 910.
vVhere the defendant alleges that the govern m ent intimidated a defense witness, the district court must hold an evidentiary hearing
to determine whether the allegation is t rue. United States ''· Schlei, 122 F. 3d 944, 992 (11th Cir. 1997). Substantial government interference with a defense witness' free and unhampered choice to testify violates the due process rights of the defendant. I d. at 991 .

IV.
McCarter is entitled to an evidentiary h ea ring to determine whether agent
assaulted and threatened Ballard in an effort
to "persuade" him to testify that ~~kCarter told him that the cooler contained cocaine and, as a result, whether Ballard is unwilling to
testify for the defense. If the Court fin ds that the government engaged in this conduct, it should exercise its supervisory power to dismiss
the indictment in the interests of j ustice due to outrageous governmental misconduct Otherwise, the government will reap the benefits
of its misco nduct to McCarter's detriment.
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Respectfully submitted,

Randy Schaffer
State Bar No. _ __ _ _
Federal I.D. No.
The Schaffer Firm
1301 McKinney, Suite 3100
Houston, Texas 77010
(713) 951 -9555
{713) 951-9854 (facsimile)
Attorney for Defendant
Stevon Todd McCarter
CERTIFICATE OF SERVICE
I served a copy of this motion on _ _ __ , assistant United States attorney, _ _ _ _, Houston, 1exas 77208, by certified mail,
return receipt requested, on April
, 2003.

Randy Schaffer
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
UNITED STATES OF AMERICA

v.
STEVON TODD MCCARTER

§
§
§
§
§

CIUMINAL NO. _ _

_

_

ORDER
The Court will conduct an evidentiary hearing on _ _ _ _ __ _ __ , 2003, to determine whether the indictment should be
dismissed due to outrageous governmental misconduct.
SIGNED ON
, 2003.

United States District Judge
Ballard was also indicted in state court for the theft of the money.
is the case agent in the prosecution of McCarter.
and for good reason; it is common knowledge that
has killed several men "in the line of
Ballard is afraid of
duty" as a narcotics officer and is known throughout the African -American community as "Killer Jack."
4 The appropriate vehicle for addressing this matter is a motion to dismiss the indictment. Sec Mosley, 965 F.2d at 909, n.3.
2
3

Randy graduated with honors from the Universit)' of Texas
School of Law in 1973. He practiced with Richard "Racehorse"
Haynes from 1973 until 1978 when he started his own firm.
He was named the outstanding criminal defense lawyer of
the year by the State Bar of Texas and received the President's
Award of Merit from the Texas Criminal Defense Lawyers
Association in 1989. He received the President's Distinguished
Service Award from the National Association of Criminal
Defense Lawyers in 1993.
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Tips for writing a good PDR
Applicable rules: Tex.R.App.Pro. 66, et seq.
by Cynth in L. Hnmpton
The following are some guidelines I developed over the years, and have used with some success. Probably the
most important advice I can give my fellow attorneys, however, is to choose your issues carefully, and be familiar
with and FOLLOW THE APPELLATE RULES. If you do, your PDR will have a chance of making it to conference,
where the fudges will decide whether or not to grant review. If you don't, your PDR will not likely make it past the
screening process.
I. Review the appellate briefs and thoroughly read and study the Court of Appeals' opinion. If you were not
the appellate lawyer, the Court of Criminal Appeals wiJI generally grant an extension of time for that reason,
particularly if you have been hired right before the PDR due date.
2. Review the Record, if you have it (particularly if you did not handle the direct appeal), but remember you're
mostly arguing law and not facts.
3. Choose only your BEST issues to raise as grounds for review. Try to stick with no more than three, and four
at the most. Remember that you are limited to fifteen pages, (e..xclusive of the table of contents, index of authorities,
statement regarding oral argument, statement of the case, statement of procedural history, and appendix), which
doesn't allow room for much more. Tex.R.App.Pro. 68.5. If you find you just can't decide, or are unwilling to
abandon any issues, it may be helpful to have another appellate lawyer lake a look at them for a more objective
viewpoint. It may also be helpful to review the Court o f Criminal Appeals' list of granted PDRs to see what issues
are currently pending, and whether they a re similar to any of those you will be raising (discussed more fully, infra).
4. Your PDR cover must conform to Tex.R.App.Pro. 68.4. The cover must include the case style, Court of Appeals' cause number, and the trial court number. You will need a Table of Contents, Index of Authorities, Statement
Regarding Oral Argument, Statement of Case, Statement of Procedural History, Certificate of Service, and Appendi.x consisting of the Court of Appeals' opinion. Tex. R.App.Pro. 68.4.
5. Remember, the PDR is NOT a Brief. There is no n eed to include a statement of facts or identities of parties
and counsel, as in an appellate brief. ft just takes up space. It is not necessary to bind the PDR or make colored
covers. Just staple the copies at the upper left-hand corner.
6. You MUST attach a copy of the Court of Appeals' opinion to your PDR: Fnilure to include tile Co urt of

Appenls' opinion will en use tl1e Court o[Criminnl Appenls to refuse the PDRfor non-compliance wit II tl1e Rules.
7. You MUST allege Grounds for Review (sometimes designated "Questions for Review"), which arc the issues
presented to and determined by the Court of Appeals, and on which the Court of Criminal Appeals is b eing asked
to exercise its discretionary review. Tex.R.App.Pro. 68.4((). Frame these grounds carefully, placing your strongest
one first. Grounds must be clearly set forth and separately numbered. Citations to the location in the record where
the error appears must b e included after each ground if the PDR attorney is in possession of the record.
Tex.R.App.Pro. 68.4(f).
8. NEVER frame the issue as one complaining that "The Trial Court Erred ..." You must challenge the Court of
Appeals' decision, not the trial court's ruling. lf you simply re-label the issues raised in the Court of Appeals as PDR
grounds, the Court of Criminal Appeals will almost certainly refuse your PDR as frivolous. (This error was one
frequently made by lawyers who were used to filing direct appeals in the Court of Criminal Appeals b efore it
acquired its discretionary review authority in the early 1980's.}
9. Don't raise any issues not raised in the court below. The Court of C riminal Appeals "reviews only 'decisions'
of the courts of appeals; we do not reach the merits of any part}"s contention when it has not been addressed by the
lower appellate court." Stnte v. Co11snul, 982 S.W.2d 899, 902 (TexCrim.App. 1998), quoting Sotelo 1'. Stnte, 913
S."W.2d 507, 509 (Tex.Crim.App.l995).
10. DON'T GET "FRIVVED." You MUST allege reasons for review. Tcx.R.App.Pro. 66.3 a nd 68.4(g). Failure to
do so will result in automatic refusal of the PDR as frivolous. DeGmte v. StMe, 712 S. W.2d 755 (Tex.Crim.App. 1986)
(any petition which fails to se t forth adequate reasons fo r the Court to exercise its discretion to review a court of
appeals' opinion is subject to summary refusal); Pu111pllrey 11. State, 689 S. W.2d 466 (Tex.Crim.App.l985) (petition
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not prepared in conformit}' with the rules will be sum marily
refused); Delgado v. Sta te, 687 S. W.2d 769 (Tex.Crim.App.l985)
(failure of counsel to comply with rules will cause Court to
summarily refuse petition for discretional'}' review that has been
filed on behalf of appellant).
11. NEVER simply re-label and repeat your grounds for review under the title "Reasons for Review:'Reasons are not grounds.
**~ RULES CHANGE: In the argument section for each
gro und for review, you must assert specific "Reasons for Review."Tex.R.App.Pro. 68.4(g). These are different from grounds
for review and are listed in Tex.R.App.Pro. 66, et seq. Exa mple:
Argument
Review is necessary [or proper, appropria te,
etc.) pursuant to TEX.R.APP.PRO. 66.3{c) because
the Court of Appeals' decision conflicts with previous decisions from this Court, inter alia, [list conflicting cases). [Here, argue briefly why the decisions conflict. You may also have more than one
reason for review.)
12. Review the Court of Criminal Appeals' G1·ant List. Review of the grant list posted on the Court of Criminal Appeals'
website {also publish ed in the VOICE for those who don't have
internet access) is useful because if your issue is similar to one
that has been granted and is currently pending, you automatically have one of your reasons for review. Reasons for review
are not necessarily confined to the ones listed in Tex.R.App.Pro.
66. The Court's website is: www.cca.courts.state.tx.us/
Example:
Al·gument
Review is proper because this Court has recently
granted review of a St<1te's PDR with a similar issue:"The Court of Appeals erred in concluding that
Appellant was no t found in a suspicious place, and
th ereby finding that Appellant's warrantless a rrest
was not justified by article 14.03." Danny Joe
McGee, II, No. I 048-00, granted November 8, 2000.
[Discuss briefly why the decision is similar, and why
the Court should exercise its discretionary review
on your PDR.)
13 Making the arguments. Make your discussion of each
ground brief, but try to fu lly explicate why your PDR is worthy
of the Court of Criminal Appeals' discretionary review. "Review is not a matter of right, but of sound judicial discretion."
Tex.R.App.Pro. 66.2. Expand briefly on the reasons for review,
specifically arguing why the Court of Appeals erred, or why it
applied the wrong law, standard of review, etc. Write as clearly,
sim ply, and precisely as possible. Avoid the "too hard" rule- the
Court of Criminal Appeals dislikes an argument that is convo luted and/or lengthy. Remember: you're not writing a brief Save
your effort in the event the petition is granted. All you want to
do is to get the Court of Criminal Appeals Judges' attention
and persuade them that you have an issue o f interest to the
bench and bar, or that its disposition will impact the jurisprudence of the state. Just make the argument, cite the relevant
law, and briefly expand o n it. Tex.R.App.Pro. 68.4(g).
14. Pray for the proper relief. If you seek resolution of conflicting Court of Appeals decisions, ask the Court of Criminal
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Appeals to grant review and issue an opinion clarifying the issue.
Example:
Appellant respectfully prays this Court to gra nt
review and, after·full briefing on the merits, issue
an opinion resolving this conflict so that the bench
and bar of this state will know how to address and
dispose of similar issues in the future.
If you are complaining that the Court of Appeals faiJed to
address an issue, ask for a summary grant and remand o rdering the Cour t of Appeals to do so. Generally, it is not proper to
ask for an acquittal because the only time you are entitled to
o ne is on a finding of legal insufficiency of the evidence, and
the Court of Criminal Appeals usually does not grant review of
Appellants' complaints regarding sufficiency of the evidence.
15. File the PDR on time. The PDR must be filed within
thirty days after the Court of Appeals renders its decision, or
thirty days after the last timely Motion for Rehearing is overruled. You may seek an extension of time from the Court of
Criminal Appeals if filed within the due date, or within an additional fifteen days after the due date has passed. Rule 68.2(c).
Pitfall: Although the mle refers to the last timely Motio11 for

Rehearing, it does not include n Motion for En Bane Reconsideration under Tex.R.App.Pro. 49.7.
If you have not filed your PDR within the tim e constraints
of Rule 68.2(a), the Cour t of Criminal Appeals will dismiss it
as untimely. If you want to ask the Court of Appeals for en
bane reconsideration, you can file a "Motion for Rehearing and
Reconsideration En Bane." Don't file a "Motion for Rehearing
En Bane," or a "Motion for Reconsideration En Bane:' a nd expect either of those to extend the time period for filing your
PDR as will a "regular" Motion for Rehearing.
16. File your PDR in the Proper Place. Always be sure to file
your PDR in the Court of Appeals, not the Court of Criminal
Appeals. Check the Court of Appeals' local rules for specific
filing requirements. (Most Courts of Appeals have these posted
o n their websites.) For example, although the Rules require the
original and eleven copies to be filed, the Austin Court of Appeals requires the original and twelve. The mailbox rule applies, so as long as it is postmarked on the due date, the PDR is
timely. However, if you use Fed Ex or another overnight service,
the PDR must arrive in the Co urt of Appeals' clerk's o ffice on
o r before the due date.
17. Serve the SPA. You must also serve a copy of the PDR,
not only on your local DA, but on th e Sta te Prosecuting Attorney, and include that in the Certificate of Service. The SPA is
Matthew Paul, and his address is P.O. Box 12405, Capitol Station, Austin, Texas 787 I I.
A sample PDR is posted on the TCDLA website in the m embership section. If you need a password, please call Jamie Powers, (512) 478-2514, or email her at jpowers@tcdla.com.
I wish you good luck with your PDRs. If l can help anyone
with specific questions, please let me know, either by caJling
m e at th e home office, (5 12) 478-25 14, o r e- mai l me at
champton@tcdla.com . ~

WALDEN, PLATT & ASSOCIATES
IMPAIRED DRIVING CONSULTING & EXPERT WITNESS SERVICES

We Specialize in:
• DWI Consultation (Felonies & Misdemeanors)
• NHTSA Standardized Field Sobriety Testing
(SFST) Administrative and Scoring Analysis
• In Car Evidentiary Videotape Analysis
• Expert Witness Testimony and Technical
Reporting
• Petiormance Evaluations and Assessment
• NHTSA SFST Certification Training Courses
(SFST Practitioner & Instructor Certification)

Experience, Trust, Results ...

Walden Platt & Associates is dedicated to providing solid technical
expertise and assistance in analyzing facts surrounding persons who
have been charged for offenses arising out of being under the
influence of alcohol or other drugs. If you are seeking a professional
organization that can assess and articulate impairment indicators
and provide expert testimony on a wide variety of impaired driving
related issues then please consider our services for your next case
SFST PractiUoner CertificaUon Courses
Austin, Texas

November 12-14,2003
SWn~rCertlfic~l!m

December 8-12, 2003

Austi n, Texas

Walden, Platt & Associates
219 North Main, Suite 406
Bryan, Texas 77803
979-822 -3060 (Office)
E-mail: wpasso@cox-intemet.com
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SUPREME COURT

CyNrltiA ltM1proN

NINTH CIRCUIT PANEL INCLUDING DISTRICT COURT JUDGE HAD NO JURISDICTION TO HEAR APPEAL: NGUYENV. UNITED STATES, No. 01-10873, Cert to
9th Circuit (284 F. 3d 1086) vacated and remanded, ()/9/03; Opinion: Stevens, joined by
O'Connor, Kennedy, Souter, and Thomas; Dissent: Rehnquist, joined by Scalia, Ginsburg,
and Breyer.
Petitioners were convicted of federal narcotics charges in the District Court of Guam, a
territorial court with subject-matter jurisdiction over both federal-law and local-law causes.
The appeals were heard by a 9th Circuit panel which included two judges from that court,
both of whom arc life-tenured Article l1I judges, and the Chief Judge of the District Court
for the Northern Mariana Islands, an Article IV territorial-court judge appointed by the
President and confirmed by the Senate for a 10-year term. Neither petitioner objected to
the p~nel's composition before the cases were submitted for decision, and neither sought
rehearing to challenge the panel's authority to decide their appeals after it affirmed their
convictions. However, each filed a certiorari petition claiming that the judgment is invalid
because a non-Article Ill judge participated on the panel.
HELD: The Ninth Circuit panel did not have the authority to decide petitioners' appeals. In light of the relevant statutory provisions and historical usage, it is evident that
Congress did not contemplate the judges of the District Court for the Northern Mariana
Islands to be "district judges" within the meaning of 28 U.S. C. §292(a), which authorizes
assignment of"onc or more district judges within [a] circuit" to sit on the court of appeals
"whenever the business of that court so requires." Because that court's judges are appointed
for a term of years and may be removed by the President for cause, they also do not satisfy
§134(a)'s command for district judges to hold office during good behavior. Although the
Chief Judge of the District Court for the Northern Mariana Islands is literally a "district
judge" of a court "within the [Ninth] [C]ircuit," such a reading of §292(a) is so capacious
that it would also justify the designation of"district judges" of any number of state courts
"within" the Ninth Circuit. Moreover, historically, the term "United States District Court"
in Title 28 has ordinarily excluded Article 1V territorial courts, even when their jurisdiction
is similar to that of an Article III United States District Court. E.g., Mookini v. United States,
303 U.S. 201, 205. The co urt rejects the government's arguments, and reverses the judgments.

Mil<e CltAnlroN

SUPREME COURT NARROWS CIRCUMSTANCES UNDER WHICH FORCED
MEDICATION MAY BE USED: SELL v. UNITED STATES, No. 02-5664, Cert. to 8th Circuit (282 F.3d 560), vacated and remanded,6/16/03; Opinion: Breyer, joined by Rehnquist,
Stevens, Kennedy, Souter, and Ginsburg; Dissent: Scalia, joined by O'Connor and Thomas.
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Sell, who has a long history of mental illness, was ordered
hospitalized to determine whether he would attain the capacity to allow his trial to proceed. When he refused medication, a
magistrate authorized forced administration of antipsychotic
drugs, finding that Sell was a danger to him5elf and others, that
medication was the only way to render him less dangerous, that
any serious side effects could be ameliorated, that the benefits
to Sell outweighed the risks, and that the drugs were substantially likely to return Sell to competence. District Court found
the Magistrate's dangerousness finding clearly erroneous but
concluded that medication was the only viable hope of rendering Sell competent to stand trial and was necessary to serve the
Government's interest in obtaining an adjudication of his guilt
or innocence. 8th Circuit affirmed.
Holdings:
1. 8th Circuit had jurisdiction to hear the appeal. District
Court's pretrial order was an appealable "collateral order" within
the exceptions to the rule that only final judgments are appealable.
2. Under the framework of Wasl!i11gton v. Harper, 494 U.S.
210, and Riggi11s v. Nevada, 504 U.S.l27, the Constitution permits the Government involuntarily to administer antipsychotic
dmgs to render a mentally ill defendant competent to stand
trial on serious criminal charges if the treatment is medically
appropriate, is substantially unlikely to have side effects that
may undermine the trial's fairness, and, taking account ofless
intrusive alternatives, is necessary significantly to fmther important governmental trial-related interests.
(a) This standard will permit forced medication solely for
trial competence purposes in certain instances. But these instances may be rare, because the standard says or fairly implies
the following:
(i) court must find that important governmental interests are at stake. The Government's interest in bringing to trial an individual accused of a
serious crime is important. Courts must consider
each case's facts in evaluating this interest because
special circumstances may lessen its importance,
e.g., a defendant's refusal to take drugs may mean
lengthy confinement in an institution, which would
diminish the risks of freei ng without punishment
one who has committed a serious crime. In addition to its substantial interest in ti mely prosecution, the Government has a concomitant interest
in assuring a defendant a fair trial.
(ii) court must conclude that forced medication will significantly further those concomitant
state interests.Jt must find that medication is substantially likely to render the defendant competent
to stand trial and substantially unlikely to have side
effects that will interfere significantly with
defendant's ability to assist counsel in conducting
a defense.
(iii) court must conclude that involuntary
medication is necessary to further those interests
and find that altemative, less intrusive treatments

are unlikely to achieve substantially the same results.
(iv) court must conclude that administering the
drugs is medically appropriate.
(b) A court applying these standards is trying to determine whether forced medication is necessary to further
government's interest in rendering defendant competent to
stand trial. If a court authorizes medication on an alternative
ground, such as dangerousness, the need to consider authorization on trial competence grounds will likely disappear. There
are often strong reasons for a court to consider alternative
grounds first. For one thing, the inquiry into whether medication is permissible to render an individual nondangerous is
usually more objective and manageable than the inquiry into
whether medication is permissible to render a defendant competent. For another, courts typically address involuntary medical treatment as a civil matter. If a court decides that medication cannot be authorized on alternative grounds, its findings
will help to inform expert opinion and judicial decisionmaking
in respect to a request to administer drugs for trial competence
purposes.
3. 8th Circuit erred in approving forced medication solely
to render Sell competent to stand trial. Because that court and
the District Court held the Magistrate's dangerousness finding
clearly erroneous, Supreme Court assumes that Sell was not
dangerous. And on that hypothetical assumption, 8th Circuit
erred in reaching its conclusion. The magistrate did not find
forced medication legally justified on trial competence grounds
alone. Moreover, the experts at the magis! rate's hearing focused
mainly on dangerousness. Failure to focus on trial competence
could well have mattered, for Supremes cannot tell whether the
medication's side effects were likely to undermine the fairness
of Sell's trial, a question not necessarily relevant when dangerousness is primarily at issue. Finally, the 10\ver courts did not
consider that Sell has been confined at the Medical Center for a
long time, and that his refusal to be medicated might result in
further lengthy confinement. Those factors, the first because a
defendant may receive credit toward a sentence for time served
and the second because it reduces the likelihood of the
defendant's committing future crimes, moderate the importance of the governmental interest in prosecution. The Government may pursue its forced medication request on the
grounds discussed in this Court's opinion but should do so
based on current circumstances, since Sell's condition may have
changed over time.
DEATH-SENTENCED INMATE GETS NEW PUNISHMENT TRIAL DUE TO INEFFECTIVE COUNSEL: WIGGINS
v. SMITH, WARDEN, et al., No. 02-311, Cert. to 4th Circuit
(288 P.3d 629) reversed and remanded, 6/26/03; Opinion:
O'Connor, joined by Rehnquist, Stevens, Kennedy, Souter,
Ginsburg, and Breyer; Dissent: Scalia, joined by Thomas.
In 1989, Wiggins was convicted of capital murder in Maryland and sentenced by a jury. His public defenders told the jury
in opening statemen t that they would hear, among other things,
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328 F. 3d 739,740-41 (5th Cir. 2003) Johnson fails to establish a

prima facie case. In Atkins, the Supremes
explicitly noted that "[n]ot all people who claim to
be mentally retarded will be so impaired as to fall
within the range of mentally retarded offenders
about whom there is a national consensus." !d. at
317, 122 S. Ct. at 2250.
The two letters and seventh grade transcript offered by Johnson
are simply insufficient to suggest that further development of
his claim has any likelihood of success under the Atkins criteria.
Johnson also asserts that he \vas entitled to a judge and/or
jury determination of mental retardation pursuant to the recent decisions in Ring v. Arizona, 536 U.S. 584 (2002) and
Apprendi v. New Jersey, 530 U.S. 466 (2000), read together with
Atkins, supra. The court disagrees:
Johnson's substantive contention fails because neither Ring and Apprendi nor Atkins render the absence of mental retardation the functional equivalent an element of capital murder which the state
must prove beyond a reasonable doubt. See Ring,
536 U.S. at 609 (noting that jury finding required
by the Sixth Amendment for aggravating factors
that operate as "the functional equivalent of an element of a greater offense"). As the state points out,
the absence of mental retardation is not an element
of the sentence any more than sanity is an element
of an offense.
Concurring Opinion: The Atkins claim is procedurally
barred because CCA held Johnson's state writ application failed
to satisfy the pleading requirement imposed by TCCP 11.071,
§5(a), and it was dismissed as an abuse of the writ under state
law.
That decision by Texas's highest court states an
adequate and independent state ground that bars
federal h abeas review absent a showing of cause
and prejudice. Coleman v. Tlzompson, 501 U.S. 722,
729 ( 1991 ); Barrientes v. Jolmson, 22 1 F.3d 741, 75859 (5th Cir. 2000). Johnson has provided no reason why federal courts are not bound by the procedural bar rule_to deny him federal habeas relief.
Hence, Johnson's application for leave to file a successive habeas petition does not make a prima facie case in his favor.
COURT OF CRIMINAL APPEALS
PDR OPINIONS
STATE FAILED TO SHOW RELIABILITY OF SCIENTIFIC
EVIDEN CE: ARTURO CHAVEZ HERNANDEZ v. State, No.
2053-01 , State Prosecuting Attorney's PDR from Kleberg
County, Affirmed, 6/4/03; Offense: POM; Sentence: 10 yrs (probation revocation); COA: Reversed (55///701 - Corpus Christi
2001); Opinion: Per Curiam; Concurring Opinion: Johnson:
Concurring Opinion: Keller: Dissent: Keasler, joined by Hervey.
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Appellant was almost at the end of his probationary term
when the State moved to revoke, alleging he had tested positive
for marijuana. During tlie hearing on the motion to revoke, a
technician, Alonzo Perez, was allowed to testify over Rule 702
objections, about the results of the urinalysis he had done on
Appellant using a machine called an ADx. On cross, Perez was
asked to explain the ADx, and how it worked. After the hearing
had concluded, Appellant reurged his Rule 702 objections, and
argued that Perez "did not know anything about the scientific
theory underlying the test, whether the scientific theory was
valid, whether any techniques used in applying the theory [were)
valid, whether or not the technique was properly applied in
this case." The trial court, however, ruled that the evidence was
reliable and noted that Mr. Perez had testified on this subject in
o ther cases. COA, however, reversed, after ruling Perez's testimony and the lab report inadmissible because the State failed
to satisfy the scientific reliability requirements set out in Kelly
1'. State, 824 S.W.2d 568 (Tex. Crim. App. 1992). COA also noted
that it had previously held Perez's testimony inadmissible for
the same reason in an earlier, unpublished opinion involving
this same Appellant. The SPA's PDR was granted on three
grounds having to do with reliability of the scientific evidence.
HELD: The COA did n ot err when it found that the trial
court abused its discretion in admitting the results of"anADx
analyzer" without any showing of its scientific reliability or
any reliance upon other scientific materials or judicial opinions which had found "an ADx analyzer" a reliable methodology for determining whether a person does or does not have
marijuana in his body. The SPA had posed the following
grounds for review:
l)Must a party seeking to introduce evidence of a scientific
principle always present evidence sufficient to satisfy the test of
Kelly 1'. State, 824 S.W.2d 568 (Tex.Cr.App. 1992), regardless of
the particular scientific principle?
2)Where either the Court of Criminal Appeals or a court of
appeals has determined the validity of a particular scientific
principle and a technique applying that principle, must a party
subsequently seeking to introduce evidence based upon that
scientific principle nevertheless satisfy the first two prongs of
the test of Kelly 1'. State, 824 S.W.2d 568 (Tex. Cr. App. 1992)?
3)Did the Court of Appeals in this case err in holding that
the trial court had abused its discretion by admitting evidence
of the results of a urinalysis test of the appellant's urine sam ple?
After answering each of these questions in the negative, CCA
explains its reasoning.
A party seeking to introduce eviden ce of a scientific principle need not always present expert testimony, treatises, or other
scientific material to satisfy the Kelly test. H owever, at the beginning of judicial consideration of a particular or "new" type
of forensic scientific evidence, trial courts must conduct fullblown "gatekeeping" hearings under Kelly. Once a scientific principle is generally accepted in the pertinent professional community and has been accepted in a sufficient number of trial
courts through adversarial Daubert/Kelly hearings, subsequent
courts may take judicial not ice of the scientific validity (or invalidity) of that scientific theory based upon the process, materials, and evidence produced in those prior hearings. Simi-

larl y, once so me courts have, through a Dnubert/Kelly
"gatekeeping" hea ring, determined scientific reliability a nd validity of a specific methodology to implem ent or test the particular scientific theory, other courts may take judicial notice
of the reliability (or unreliability) of that particular methodolog}'· Although trial courts are not required io re-inven t the scientific wheel in every trial, some trial court must actually examine and assess the reliability of the particular scientific wheel
b efore other courts may ride along behind. Some court, so mewhere, has to conduct an adversarial gatekceping hearing to
determine the reliability of the given scientific theory and its
m ethodology. Here, Appellant objected under Rules 702-705
to Perez's testimony concerning the results produced by his ADx
an alyzer testing machine. Appellant did not argue that the un derlying scientific theory of urinalysis, as a mode of determining whether a person has consumed a certain substa nce, is scientifically invalid, but the objection went to the machine itself.
The trial court's only response was that it had "upheld the procedure in other cases that the wjtness Alonzo Perez testified to."
The fact that a trial court has allowed some type of scientific
testimony by a particular witness before (perha ps without objection) does not mean that the witness' testimoll}' is, ipso facto,
scientifically reliable. Nor docs the fact that the trial court has
allowed this witness to testify to these procedures before explain how or why the ADx machine is a scientifically reliable
one for determining the presence of a controlled substance. It
may well be scien tifically reliable, but the trial court's statement
that he has allowed this testimony before does not make it so.
Perhaps the t rial judge had previously conducted numerous
Daubert!Kelly gatekeeping hearings on precisely this issue and
had repeatedly found it scientifically reliable. Tf he had, then
either the State or the trial judge should put that on the record
along with m aterials from those previous hearings. There is no
other evidence or material in this trial reco rd, however, that
would support any finding of the scientific reliability of the
t\Dx analyzer. After rejecting all the SPA's arguments, CCA affirms the COA's judgment.
MUlTIPLE PUNISHMENTS FOR SAME OFFENSE VIOLATED DOUBLE JEOPARDY: ARTURO ARTEAGA LOPEZ v.
State, No. 1080-02, State's PDR from "flu rant County; Affirmed,
6/11/03; Offense; POCS w/intent to deliver; Delivery by offer
to sell; Sentence: 25 yrs (2); COA: Reversed (80///624 - Fort
Worth 2002); Opinion: Cochran, joined by Meyers, Price,
Womack, Johnson and Holcomb; Concurring Opinion: Keller,
joined by Keasler and Hervey.
On the morning of the drug deal, Appellant and his co-defendant, Maria, negotiated with undercover Barrera for purchase of cocaine. During a meeting around noon to deliver the
cocaine, Maria met with Barrera at a ma ll and told him that
Appellant was having difficulty getting the cocaine, b ut had another source. Another meeting was set for later in the day. \ 1Vhen
Appellant showed up at 7:30 that evening and handed over the
drugs, h e was arrested. He was charged with 2 separate offenses
arising out of this transaction: (1) delivery of the drugs by offer
to sell, and (2) possession with intent to deliver cocaine. The

jury convicted him of both based on the law of parties, but
COA reversed the second conviction, holding double jeopardy
principles precluded Appellant from being punished twice for
the same offense. State's PDR was granted on two grounds: (I)
\<Vhat is the "allowable uni t of prosecut io n" prescribed by
§481.1 I 2 of the Controlled Substances Act? (2) Does the Double
Jeopardy Clause bar the State fro m obtaining convictions for
both delivery of a controlled substance (committed by offering
to sell the substance) and possession of a controlled substance
with the intent to deliver, when the offenses are committed pursuant to a continuing course of conduct?
HELD: COA was correct in its conclusion that «it was a violation of double jeopardy prohibitions to punish Appellant for
both delivery lby the offer to selll and possession with intent
to deliver the same quantity of cocaine." The present si tuation
invokes the third prong o r "multiple punishments" aspect of
double jeopardy analysis. In Blockburger v. U11ited States, 284
U.S. 299 ( 1932), Supm11es addressed the propriety of "multiple punishments" assessed against a defendant, in a single p roceeding, for his mult iple violation s of the same narcotics stat ute by different acts committed on d ifferen t days, and set out
the double jeopardy test for"sameness" in these circumstances:
"[t]he test is whether the individua l acts are prohibited, or the
course of action which they constitute. If the former, then each
act is punishable separately.... If the latter, there can be but one
penalty." Under Blockbwger, "this test hinges on the legislative
intent of the statute at issue." The test in this case therefore, is:
did the Legislature intend that individual steps taken toward a
single sale of a single quantity of a cont rolled substance constitute one violation of Section 481.1 12(a), or did the Legislature
intend that each step taken toward that single sale itself constitutes a different violation of the statute, so that there would be
potentially as many di fferen t offenses as there are steps taken?
After a lengthy analysis, CCA concludes that it did not.
Section 481.112 provides several different means
for committing the offense of delivery of a single
quantity of drugs so that, no matter where along
t he line of actual delivery - fro m the offer to sell, to
the possession of the drugs with the intent to deliver them, to the actual delivery itself- the drug
dealer may be held accountable for the gravamen
of the offense - the distribut ion of dangerous drugs
in our society. T he Legislature has thus ensured that
society's hands are not ti ed in prosecuting what is,
for all intents and purposes, a delivery, merely because the drugs did not actually make it all the way
into the buyer's hands. Under Section 481 .112, the
fact that a transfer is thwarted will not negate conviction fo r delivery of that drug. Similar!)', if an
actor possesses a qua ntit y of drugs sufficient to
p ermit the jury to conclude that he possessed them
with the inten t to distribute them, the statute does
not require any existing offer to sell or prospective
buyer before h e may be held liable under Section
481.112.
The statute, however, ca nnot be turned on its head
to allow several "delivery" convictions where there
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is only one single sale of one drug. Therefore, we
hold that the offer to sell and the possession of
drugs to complete that specific sale is one single
offense. Although the State may charge the offense
as being committed in either of these m odes, it cannot obtain two convictions for the same sale under
Section 481.11 2(a). The entry of two convictions
in this case violates double jeopardy under the
Blockburger test because the steps in this single drug
transaction were all "the result of the original impulse;' and therefore each step was not a "new bargain."
CCA thus rejects the state's arguments and affirms the judgment of the COA.
COA HAD JURISDICTION TO DISMISS ONLY A PORTION OF APPEAL: ALVIN HOUSTON THOMPSON v. State,
No. 1833-02,Appellant's PDR from Tarrant County; Affirmed,
6/11/03; Offense: Sexual Assault & Indecency; Sentence: 30 yrs;
COA: Reversed, in part (85///415- Fort Worth 2002); Opinion: Cochran, joined by everyo ne but Keasler, who concurred
w/o opinion.
Appellant was convicted of both offenses after a jury trial. The
trial court ordered a PSI, and at the sentencing hearing 3 months
later orally pronounced sentence for sexual assault, but not indecency. Evidently, no one- prosecutor, defense counsel, or judge
- noticed this oversight. However, the written judgment showed
that Appellant was sentenced to 30 years on both offenses. COA
dismissed Appellant's appeal of his indecency conviction for want
of jurisdiction, but considered and rejected his legal and factual
sufficiency of the evidence claims concerning the conviction for
sexual assault. Appellant's PDR was granted on five issues relating to the scope of appellate review when a COA has jurisdiction
over one conviction of a two-count indictment, but does not
have jurisdiction over the second count because the defendant
was never sentenced on that count.
HELD: COA properly exercised jurisdiction over
AppeUant's conviction for sexual assault and appropriatel)' addressed the merits of that appeal, and correctly dismissed the
appeal of the second count for want of jurisdiction. vVhen there
is a conflict between the oral pronouncement of sentence in
open court and the sentence set out in the written judgment,
the oral pronouncement controls. The solution in those cases
in which the oral pronouncement and the written judgment
conflict is to reform the written judgment to conform to the
sentence that was orally pronounced. In this case, however, there
was no oral pronouncement of any sentence on the second
count. Thus, the conflict in this case is between "no sentence"
and a "30-year" sentence. He complains that COA erred in dismissing the appeal on the indecency with a child count while
considering the appeal on the sexual assault of a child count.
He argued to COA that the only proper solution was to dismiss
the appeal on both counts and remand them bo th to the trial
court. He argues to CCA that COA should have either remanded
both counts or asserted jurisdiction over both counts. The crux
of the matter is whether a court of appeals may address the
merits of one portion of an appeal- the portion over which the

42 VOICE FOR THE DEFENSE

September

2003

appellate court does have jurisdiction - while simultaneously
dismissing another portion of the appeal for lack of jurisdiction. After a brief analysis, CCA decides that COA had chosen a
proper remedy. Thus, its judgment is afllrmed.
BECAUSE APPELLANT HAD NO RIGHT TO WITHDRAW PLEA OF "TRUE:' COUNSEL WAS NOT INEFFECTIVE FOR FAILING TO REQUEST ITS WITHDRAWAL:
ELOY JAMES GUTIERREZ v. State, No. 358-02, State's PDR
from Nueces County, Reversed, 6/18/03; Offense: Attempted
Sexual Assault; Sentence: 10 yrs (probation revocation); COA:
Reversed (65///362- Corpus Christi 2001, en bane); Opinion:
Vlomack, joined by everyone but Meyers, who dissented.
Appellant pled guilty and was assessed 10 years community
supervision pursuant to a plea agreement. After the State moved
to revoke, Appellant agreed to plead "true" in return for the
State's recommendation of 3 years. The trial court revoked, but
assessed 10 years instead of the State's recommended three. COA
reversed after agreeing with Appellant that his attorney was
ineffective because he failed to request withdrawal of the plea
of true after the trial court rejected the agreed-upon punishment recommendation.
HELD: COA erred when it ruled that Appellant received
ineffective assistance of counsel when his trial attorney"failed
on the most minimal level to either object or inquire as to the
judge's refusal to accept the State's recommendation and failed
to attempt to withdraw appellant's plea." CCA first determines
that, based on Supreme Court (Santobello v. New York, 404 U.S.
257,262 (1971)), CCA precedent (Cruz v. State, 530 S.\l\'.2d 817
(Tex. Cr.App. 1975)) and TCCP 26.13, a defendant has no right
to withdraw a plea of"true" in a probation revocation:
In Cruz and the precedents it cited, we considered the arguments that are found in the court of
appeals' opinion in this case. The promise that was
not fulfilled in Santobello, in violation of the Due
Process Clause, was the prosecution's promise to
make no recommendation as to punishment. It was
not a promise that the defendant would receive a
certain punishment. Santobello does not require a
state court to enforce a prosecutor's recommendation as to punishment. After considering all the
policy arguments for plea bargaining, we decided
not to restrict the trial cour t's discretion to g rant
or to deny a motion to withdraw a guilty plea. T his
traditional discretion obtained in cases in which
defendants entered guilty pleas, both in felony and
misdemeanor prosecutions.
Because Appellant had no right to withdraw his plea of true,
his attorney was under no obligation to make the request. There
was no deficient performance in the failure to assert a right
that the law does not afford, thus CCA docs not address whether
there was prejudice to the defense. CONs judgment is reversed,
and the case is remanded so that COA may consider Appellant's
remaining points of error.
Dissent: The majority "fails to recognize the fundamental
due process basis for [Santobel/o), as it bears on the case before
us today. By urging the rejection of the "other policy reasons"

for enforcing plea bargain agreements, the majority completely
ignores the basic premise of the Snntobello holding: that the
waiver of fundamental rights inherent in the plea bargaining
process necessarily implicates due process concerns. The
premise is equally applicable in a situation like this one, when
an individual waives his or her right to a hearing and pleads
true during a motion to revoke community supervision.

to one scheme and continuing course of conduct, intentionally
and knowingly, unlawfully appropriate property, to wit: money,
cash and bank account funds, the aggregate value of which was
$100,000 or more without the effective consent of [his former
employer.]" Several cases of theft were aggregated, though the
individual thefts were not alleged in the indictment. Appellant
asserts that because the indictment did not allege each specific
theft, the trial court erred in refusing to grant his motion to
COA HAD NO JURISDICTION TO ADDRESS MERITS quash. PDR was granted to determine whether, in an aggreOF APPEAL: OTIS DON WOODS v. State, No. 2365-01, State's gated theft case, each separate theft must be specifically alleged
PDR from Harris County, Reversed, 6/18/03; Offense: At- in the charging instrument.
tempted Sexual Assault; Sentence: 30 yrs; COA: Reversed (59//
HELD: Because each separate theft need not be alleged in
/833 -'lexarkana 200 I); Opinion: Keller (unanimous)
an indictment charging aggregated theft under TPC §31.09.
Prior to trial, Appellant flied motions for a psychiatric exam and because there was no violation of constitutional notice
for competency and sanity. The psychologist appointed by the requirements in this case, the trial court properly overruled
court found Appellant competent and sane. Appellant pled the Appellant's motion to quash. In a case of aggregated theft
guilty and true to the enhancements. He then filed a pro se under §31.09, the indictment must allege the "continuing course
general notice of appeal and a motion to withdraw his plea, of conduct" element, but there is no pleading requirement that
arguing the psychiatric evaluation was incorrect. The trial court it include the specific acts of theft that are aggregated. Here, the
appointed counsel for appeal, who then filed an amended no- indictment, by its language "pursuant to one scheme and contice of appeal complying with TRAP 25.2(b), an Anders brief, tirming course of conduct," satisfied the requirements of 31.09.
and a motion to withdraw. However, after examining the record, vVhile the statute does not require the level of specificity in an
COA decided that Appellant may have a meritorious ineffec- indictment urged by Appellant, a defendant does have a contive assistance of counsel claim because his trial counsel failed stitutional right to sufficient notice so as to enable him to preto file a notice of intention to raise an insanity defense or re- pare a defense. However, this due process requirement may be
quest appointment of a mental health expert. The motion to satisfied by means other than the language in the charging inwithdraw was granted, the appeal abated, and the case remanded strument. vVhen a motion to quash is overruled, a defendant
for appointment of new appellate counsel, who filed a brief suffers 110 harm unless he did not, in fact, receive notice of the
arguing trial counsel was ineffective because he: (1) failed to State's theory against which he would have to defend. The record
ftle notice of insanity defense, and; (2) failed to request appoint- shows that Appellant had actual notice of the specific instances
ment of a defense expert. The State challenged the jurisdiction of theft upon which the State was basing its allegations. In a
of COA to hear the appeal. COA reversed on the second issue. series of pretrial hearings, the prosecutor agreed to provide the
State's PDR was granted to determine whether COA erred in defense with information related to the individual transactions
addressing the merits of the appeal.
that were aggregated in the indictment. Defense counsel had
HELD: A court of appeals is not authorized to address access to four binders containing documentation of 149 transpoints of error that do not fall within one of the categories actions showing instances of theft by Appellant. Furthermore,
listed in Rule 25.2(b)(3). The plain import of the rule is that the State filed a document entitled "State's Answer to Pretrial
appeals from plea-bargain cases are limited to the situations Rulings and Notice of Extraneous Conduct," which included
set forth in the rule. While Appellant's amended notice makes an itemized list of transactions upon which the state intended
at least one extra-notice allegation - lack of jurisdiction - his to rely. The list showed the date, check number, and amount of
brief does not raise a jurisdictional claim. The other two alle- each transaction and a specific range of dates during which the
gations - voluntariness of the plea and appeal of a written pre- transactions occurred. The state later amended its filing to protrial order finding appellant competent- do not state grounds vide notice of additional transactions that it intended to use in
cognizable under Rule 25.2(b )(3 ), but even if they did, the in- its case-in-chief, itemizing them in the same way. Finally, the
effective assistance claims alleged in the brief do not fall within state gave notice that it had filed with the court clerk bound
either of these categories. CCA concludes that COA erred in copies of business records and affidavits to be introduced as
co nsidering Appellant's ineffective assistance allegations. Judg- evidence at trial. Given the extensive and detailed discovery that
ment is therefore reversed.
occurred prior to trial, Appellant had ample notice in addition
to that provided by the indictment. The judgment is therefore
INDIVIDUAL THEFTS NEED NOT BE ALLEGED IN affirmed.
AGGREGATED INDICTMENT: RANDALL NORMAN
KELLAR v. Stnte, No. 2099 -01, Appellant's PDR from
ERROR IN GIVING GEESA CHARGE NOT RETROACDallas County, Affirmed, 6/ 18/03; Offense: Theft $20,000- TIVE: DERORY DEWAYNE COLBERT v. Stnte, Nos. 2476-01
100,000; Sentence: 10 yrs (probated); COA: Affirmed (NP - & 2477-01,State's PDRs from Dallas County; Reversed, 6/19/03;
No. 05-99-01963-CR- Dallas 2001); Opinion: Womack (unani- Offense: Murder & Aggravated Assault; Sentence: 45 yrs; COA:
m ous).
Reversed {56///857 - Corpus Christi 2001); Opinion: Price,
The indictment read in part that Appellant did: "pursuant joined by everyone but vVomack, who concurred in result w/o
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opinion.
Appellant shot at a rival gang's car, killing a passenger and
wounding the driver. After the guilt/innocence portion of trial,
the trial court submitted the following Geesn instruction:
A "reasonable doubt" is a doubt b ased on reason
and common sense after a careful and impartial
consideration of all of the evidence in the case. It is
the kind of doubt that would make a reasonable
person hesitate to act in the most important of his
affairs.
Proof beyond a reasonable doubt, therefore, must
b e proof of such a convincing character that you will
be willing to rely and act upon it without hesitation
in the most important of your own affairs.
In the event you have reasonable doubt as to the defendant's
guilt after considering aUof the evidence before you, and the instructions, you will acquit him and say by your verdict,"not guilty:'
Relying on Pn11lson v. State, 28 S.W.3d 570, 573
(Tex.Crim.App. 2000), COA held it was automatic reversible
error to include a Geesn (820 S.W.2d 154 (Tex.Crim.App. 1991))
instruction in the charge absent a request by the parties. It also
held that because the instant case was pending on appeal when
Pa11/son was decided, the Pa11lso/l h olding should be applied
retroactively. State's PDR was granted to determine whether
Paulson should be applied retroactively.
HELD: The holding in Pnulson is not to be applied retroactively to the inclusion of the Geesn instruction. In Pau/so11, CCA
overruled Geesn because it concluded that the instruction was
"confusing" and "logically flawed." A definition of reasonable
doubt is not required by federal or state constitutions or a Texas
statute, and over a hundred years of pre-Geesn Texas precedent
discourages it. In Paulso11, CCA concluded that it would be illadvised to require trial courts to provide the ju ry with a "redundant, confusing and logically flawed definition."
Whether a new rule of non-constitutional origin
should be applied retroactively is evaluated under
the balancing test set o ut in Stovall I'. Den11o, 388
U.S. 293 (1967). 'Jhylon'. State, 10 S.W.3d 673,681
(Tex.Crim.App. 2000). The test requires the balancing of the following factors: 1) the purpose to be
ser ved by the new standards, 2) the extent of relia nce by law enforcement authorities on the old
standards and, 3} the effect on the administration
of justice of a retroactive application of t he new
standards. /d. at 678. The facto rs weigh against the
appellant.
The trial in this case had concluded before Pnulso11
was decided. As noted above, it was m andatory at
that time for the tria l court to include the Geesn
instruction. T he tri al court relied on the m andatory inclusion of the Geesn instruction.
Moreover, if Pnulson were applied retroactively, it
would call for the reversal of hundreds, maybe thousands, ofconvictions that were properly tried in compliance with the law in effect at the time of trial. In
Pnulso11, we concluded that the Geesn instruction was
redundant, confusing a nd logically flawed. There-
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fore, we decided that the better practice would be to
give each party a choice in whether to have the Geesn
instruction included in the jury charge.
CCA concludes the case was properly tried in compliance with
the law in effect at the time of trial. Thus, because COA was
wrong, its judgment is reversed and the case is remanded for
resolution of Appellant's remaining point of error.
CONDITION OF PROBATION WAS NOT VAGUE: TERRY
RICKELS v. State, No. 462-02, State's PDR from Bee Coun ty,
Reversed, 6/25/03; Offense: Indecency (2); Sentence: 10 yrs;
COA: Reversed (69///775 - Corpus Ch risti 2002); Opi nion:
Keasler, joined by everyone but Keller, who concurred w/o opinion; Concurring Opinion: Womack, joined by Johnson.
Appellant was originally sentenced in 1993 to 10 yrs community supervision. A new condition added in February 2000
prohibited hi m from going"within three hundred (300) feet of
any premises where children 17 yea rs or younger congregate or
gath er." In September 2000, the state successfully moved torevoke when his residence was discovered to be within 300 feet of
a school. COA reversed after holding the condition was too
vague to be enforced. State's PDR was granted to second-guess
this ruling.
HELD: The challenged condition was not too vague to be
enforced. Com munity supervision is in the nature of a contractual relationship, and as such, conditions sho uld be expressed clearly and explicitly so that the probationer understands what is expected of him. Conditions that prohibit him
from entering a certain area, such as the one in question, have
come under judicial scrutiny due to their ambiguous terms
because they have a tendency to be vague. However, the condition here was no t amb iguous. T h e order mandates
that Appellant not go within 300 feet of a child safety zone. He
challenges the condition o n the basis that it is unclear "how
this 300 feet child safety zone is to be measured." He does not
argue that the phrase "premises where children 17 years or
younger congregate or gather" is unclear. The problem with
the condition was how the distance from the resid~nce to the
school was measured. T he State measured it from the street in
line with the corner of Appellant's home to the curb in front of
the school, which totaled 250 feet. Appellant's private investigator, however, measured 380 feet from the estimated property
line to the door of th e school and over 400 feet from the front
door of Appellant's home to the door of the school. However,
CCA found these measurements irrelevant:
Our reading of the condition presents no such dilemma. It prohibits Rickels himself from go ing
within 300 feet of a child safety zone. It does not
matter where his property lines fall . The only measurement that is at issue is from Rickels's body to
premises where children congregate. So it does not
matter if Rickels's property line is 250 feet or 400
feet from the school. What matters is whether
Rickels h imself went within 300 feet of it.
In determining where the child safety zone begins,
we look to a dictiona ry definition of the term "pre-

mises." Black's Law Dictionary defines premises as
"[a) house or building, along with its grounds." So
in this instance, the property line of the school is
indeed the proper boundary from which to measure. There is nothing vague about a measurement
from Rickels's body to the boundary line of the
school.
Having said this, CCA reverses the judgment, and remands the
case to the COA tor disposition ofAppellant's remaining points
of error.
DEATH PENALTY OPINIONS

SAMUEL BUSTAMANTE v. State, No. 74,079, from Fort
Bend County, Affirmed, 6/4/03; Opinion: Keller, joined by everyone but Johnson, who dissented w/o opinion.
Facts: Appellant and his friends picked up the victim,
Alvarado, after driving around in a pickup looking for a "wetback" to rob. Alvarado got into the bed of the pickup, where he
was stabbed ten times by Appellant, and then managed to jump
out. The robbers looked for Alvarado for about fifteen minutes, but were unable to find him. The next day Appellant told
his friends to wash the pickup, and bragged about the killing.
Police found the body after following a trail of blood. Alvarado
was still wearing his watch, gold necklace, and ring. He also
had a hundred dollars in his pockets and his wallet was undisturbed. Death was caused by stab wounds to the heart and liver
and the attendant loss of blood. CCA finds the evidence legally
and factually sufficient to support the underlying offense of
robbery.
Jury Deliberations Issues: Appellant's brother Bill gave a
statement to police during the investigation. When called as a
witness, he refused to testify, even when granted immunity, and
was jailed for contempt. The statement, which included some
references to a subsequent robbery that Appellant had committed, and some other info rmation not brought out at trial,
had been marked exhibit 107, but was never admitted. Another
admitted exhibit had the same number, but both exhibits made
it into the jury room. Bill's statement was read by and to the
others, who listened with varyi ng d egrees of attention. The foreman sent a note to the judge, asking whether they could consider the statement. After a brief hearing during which the jurors were questioned by the court, it was determined that the
statement was not considered by the jury. The court gave an
instruction to disregard, and Appellant's motion for mistrial
was denied. He raises two issues regarding the jury's consideration of the exhibit: that the trial court should have granted a
mistrial or a new trial because the jury's exa mination of the
statement constituted receipt of evidence that was not admitted at trial.
HELD: Under the circumstances presented here, the Bill
Bustamante statement was not "received" by the jury and any
error associated with that statement was cured by instruction.
To get a n ew trial under TRAP 21.3(£), obtain, Appellant must
satisfy a two-prong test: (1) the evidence must have been received by the jury, and (2) the evidence must be detrimental or
adverse to the defendant. Eckert E State, 623 S. \N.2d 359, 364

(Tex.Crim.App. 1981 ), overruled 011 otl~ergroltllds, Reed v. State,
744 S.W.2d 112 (Tex.Crim.App. 1988); Stephenso11 1'. State, 571
S.'W.2d 174, 176 (Tex.Crim.App. 1978). In determining whether
evidence was "received" by the jury, a court may consider how
extensively the evidence was examined by the jury and whether
the jury was given an instruction to disregard. In Eckert, CCA
observed that an instruction to disregard at the deliberations
stage is "similar to the corrective action of an instruction to
disregard evidence improperly introduced at trial." If the trial
court gives an instruction to disregard and that instruction is
found to be effective, then under our law, it is as though the
evidence was never "received" by the jury. CCA first determines
that the standard or review in a new trial and a mistrial situation are the same, at least with regard to whether an instruction to disregard has been given. Then, in a rather cursory analysis, CCA decides that the statement was not "received." Jurors
recognized that there was a potential problem with the Bill
Bustamante statement and queried the trial judge for instructions. The trial judge then carefully examined all jurors regarding the matter. In response to the trial judge's questioning, all
the jurors stated that they could follow an instruction to disregard the statement. The trial judge subsequently issued an instruction to disregard. Judgment is affirmed.

KELLY DIMART ALLEN v. State, No. No. 74,140, from Harris County, Affirmed 6/11/03; Opinion: Holcomb, joined by
Keller, Price, Johnson, Keasler, Hervey, and Cochran. Meyers
and Womack, filed separate concurring opinions.
Facts: Appellant was charged with killing two -year-old
Kienna Lashay Baker by striking h er with his hand, or with an
object unknown to the grand jury. The child had multiple
bruises and other injuries, including scars, over her entire body.
The medical examiner testified the cause of death was blunt
force trauma to the child's chest and abdomen.
Irrelevant Medical Evidence. Appellant was charged with
capital murder by killing a child under the age of si.x years.
During trial testimony was elicited from four witnesses detailing the victim's injuries, including evidence of sexual assault
(vaginal and rectal penetration). One expert, Dr. Shook, concluded that Kienna "was beaten over an hour or two and ultimately beaten to death. And in the course of that she was anally
raped, and that contributed to her demise." Appellant complains
this testimony should not have been admitted because he was
not charged with sexually assau lting Keinna.
HELD: The trial court did not abuse its discretion in admitting the testimony. A reasonable trial judge could have concluded that the medical evidence in question was relevant.
Shook testified that the anal rape of the victim "contributed to
h er demise." In addition, evidence of the sexual assaults was
relevan t to show that appellant had a motive to kill her: if he
killed h er, she could not tell anyone who assaulted her. Moreover, although the evidence that Kienna was sexually assaulted
shortly be tore her death was prejudicial, a reasonable trial judge
could have concluded that the prejudice did not substantially
outweigh the probative value of this evidence.
Apprendi Issue: Appellant argues the mitigation special issue is unconstitutional because it fails to place on the State the
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burden of proving aggravating circumstances beyond a reasonable doubt. Tn Apprendi, construing a New Jersey hate crimes
statute, the Supreme Court held that,"[ o] thcr than the fact of a
prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted
to a jury, and proved beyond a reasonable doubt." Appellant
argues that the Texas mitigation special issue is analogous to
the New Jersey hate crime statute and thus, the State should
bear the burden of proving aggravating circumstances beyond
a reasonable doubt.
HELD: The special issue is not unconstitutional. Appellant's
reliance on Appre11di is misplaced. Apprenrii applies to facts that
increase the penalty beyond the "prescribed statutory maximum." Under Texas Penal Code sections 12.31 and 19.03, the
"prescribed statutory maximum" for capital murder is fixed at
death. Nothing the jury or judge decided during the punishment phase could have enhanced appellant's sentence beyond
the prescribed range. Further, Appre11di did not address who
bears the burden of proof but focused on who should be the
fact -finder for sentence enhancement.
Disparate Imposition of Death Penalty. Appellant contends
that his death sentence was arbitrarily imposed, in violation of
8th & 14th Amendments, because the death penalty is disparately applied in similar cases depending on the county in which
a particular capital murder is prosecuted. Appellant alleges that
large counties with large budgets, such as Harris County, are
able to seek the death penalty more frequently than smaller or
poorer counties. Thus, "[a] defendant in a county with a large
budget is likely to receive the death penalty, whereas a similarly
situated defendant in one of the remaining counties will not be
at risk to receive the death penalty."
HELD: Appellant argument fails because he has made no
threshold showing of disparate treatm ent b etween himself and
other similarly situated defendants. Appellant cites and quotes
from newspaper articles, a press release, and tables from the
TDCJ's website to support his claim. He then argues: "Financial constraints in each of the 254 counties control the decision
whether to seck the death penalty. The risk of facing the death
penalty has been greater, substantially, in Texas counties with
bigger budgets than in all the remaining counties." Although
Appellant has given the CCA information regarding the number of offenders sentenced to death and the number of offenders executed from each co unty in Texas, CCA faults him for
failing to provide any budgetary data for each of these counties. The "fact that Harris County, a large county with a la rge
budget, sentences more offenders to death than any other county
in Texas, docs not in and of itself establish dispara te treatment
among similarly situated defendants. In fact, one of the articles
cited by appellant states that the 'history of ample budgets' is
only one of several factors that contribute to the higher number of death penalty convictions in Harris County." Having said
this, CCA rejects Appellant's argument.
Concurring Opinion (Meyers): Addresses majority's rejection of Appellant's argument that Texas' capital murder sentencing scheme is unconstitutional because there is no meaningful review of the special issues." [l]n light of the Supreme
Court's decision in Atkins 11. Virginia, 536 U.S. 304, 122 S. Ct.
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2242, 153 L. Ed. 2d 335 (2002), holding that the execution of
mentally retarded individuals is cruel and unusual punishment,
the Court will be forced to conduct both legal and factual sufficiency reviews for the mitigation special issue. Prior to Atkins,
the weight that was given to a particular piece of evidence depended upon the influence it had on each juror. Now, however,
jurors are required to consider evidence of mental retardation
offered in mitigation of punishment. The Court can no longer
summarily dismiss requests to review the sufficiency of the evidence in support of the jury's answers to the special issues.
There are also possible situations where this Court should
conduct a factual sufficiency review of the future dangerousness special issue. If a defendant is granted a retrial after serving several years as a model prisoner, this Court should be able
to conduct a factual sufficiency review of the future dangerousness special issue."
Concurring Opinion C\.Yomack): "Like Judge .1\1leyers, see
nnte, my view is that we should review the evidence of future
dangerousness for factual sufficiency. See Chamberlninv. State,
998 S.W.2d 230,238 (Tex. Cr. App. 1999) (opinion of Womack,
J., concurring); Whitaker v. Stnte, 977 S.W.2d 595 ('lex. Cr. App.
1998) (Womack,)., concurred in judgment as to point two);
NicGinnv. State, 961 S.W.2d 161, 171 (Tex. Cr. App. 1998) (opinion of Mansfield, J., concurring, in which Womack,)., joined).
For this reason and others, I join only the judgment of the
Court."
DEATH-SENTENCED DEFENDANT NOT ENTITLED
TO DNA TESTING: WILLIE MARCEL SHANNON v. State,
No. 74,317, from Harris County, Affirmed, 6/18/03; Opinion:
Holcomb, joined by everyone but Keasler, who concurred in
result w/o opinion.
Facts: During the punishment phase of Appellant's trial in
1993, in support of future dangerousness the State offered, and
the district court admitted, testimonial evidence that, on the
day of the capital murder, Appellant also committed an extraneous aggravated sexual assault. In late 2001, he filed a motion
requesting that "all physical evidence" pertaining to the extraneous aggravated sexual assault be subjected to forensic DNA
testing and the results compared to his DNA to establish that
he was not the assailant in that offense. The state answered that
it no longer possessed any physical evidence pertaining offense,
accompanied by an affidavit of K. L. McGinnis, the evidence
records custodian of the Houston Police Department (H.P.D.),
to the effect that physical evidence pertaining to the aggravated
sexual assault had been destroyed by H.P.D. personnel in 1997.
Also accompanying the State's response were photocopies of
H.P.D. records establishing that the evidence in question had
been a condom wrapper, a plastic bag, another bag containing
the victim's clothing, and a sexual assault kit. The trial court
overruled the motion.
Third point of error: Trial court "erred ... in refusing to make
inquiry [of the State] and make necessary findings of fact that
all DNA evidence relating to [appellant's] request has been produced and/or properly accounted for." He argues further that
"it appears that [Texas Code of Criminal Procedure article]
64.02 ... anticipates and directs the trial court hearing the mo-

tion [for DNA testing] to make inquiry of the State relating to
the existence of such materials for testing, as well as an accounting of such in the possession of or within the knowledge of the
State."
HELD: Because Appellant did not ask the district court to
make such an inquiry of the State, he has forfeited the right to
complain on appeal that the district court erred in failing to
make such an inquiry. TRAP 33.l(a). Third point of error is
overruled.
Fourth point of error: Appellant complains of the trial
court's negative finding on the question of whether any physical evidence pertaining to the extraneous aggravated sexual assault still exists. Appellant argues the record evidence supporting that negative finding is "so weak" as to make the district
court's negative finding "clearly wrong and manifestly unjust."
HELD: The trial court could have reasonably concluded that
no physical evidence pertaining to the extraneous aggravated
sexual assault presently exists. The state offered substantial
evidence, discussed above, to the effect that the physical evidence in its possession pertaining to the extraneous aggravated
sexual assault was destroyed in 1997. Appellant offered no evidence to the contrary. CCA overrules Appellant's fourth point
of error. CCA finds it unnecessary to address Appellant's remaining points of error.

]EDIDIAHISSACMURPHY1'.Stnte, No. 74,145, from Dallas County, Affirmed 6/25/03; Opinion: Holcomb, joined by
.Meyers, Price, Keasler, and Cochran; Keller concurred in result
w ith respect to Point 3 and otherwise joined the opinion; ConcutTing Opinion: Johnson, joined by \'\'omack and Hervey (concm-ring in result with respect to Points 7 & 8, and otherwise
joined majority opinion.
Facts: According to his confession, Appellant left a sports
bar called "Bleachers" and hitched a ride with the victim. \!llhen
Appellant asked the victim to stop the car and get into the trunk,
h e shot her. He then drove around in the victim's car to various
locations in Collin and Dallas Counties, using her credit cards
a nd attempting to use her ATNl card. The m edical examiner
testified that although the gunshot wound was fatal, the victim
could have lived for several minutes o r longer after the shooting. The victim's body was discovered in a creek in Van Zandt
County.
Limitation ofVoir Dire: Appellant sought permission from
the trial court to ask prospective jurors the following two questions: ( 1) vVould victim character testimony cause you to reduce the State's burden of proof on Special Issue Number I?"
and "Do you promise the Court that you would not do so?"
Trial court sustained state's objection that questions sought
commitments from the jurors. Appellant argues the questions
simply inquired whether prospective jurors would hold the state
to its burden of proof notwithstanding the presence of evidence
of the victim's character.
HELD: Trial court did not abuse its discretion in disallowing the q uestions. Appellant did not state how "victim character testimony" would be defined and did not state whether o r
not ven irepersons would be informed of this area of law before
bei ng asked such questions. Cf. Chambers v. Stn te, 903 S.W.2d

21, 29 (Tex.Crim.App. 1995)(venireperson not shown biased
or prejudiced against the law unless the law is first explained to
them). A proper explanation of the law is essential before asking a question upon which a challenge for cause due to bias
against the law might be based. See id. Prospective jurors would
need to be informed that the standard of proof by which the
State must prove its case remains constant; it may not be increased or reduced depending upon the presentation of a certain type of evidence. In addition, because the standard of proof
by which the State must prove its case is not affected by the
presentation of any certain type of evidence, the trial court could
reasonably have concluded that the questions would be confusing or misleading.
Witherspoon error. The trial court granted the state's challenge for cause against venireperson Alena 'fi·eat, which Appellant argues was in violation of Article 35.16 and the 14th Amendment to the U.S. Constitution. The ground for the challenge was
that Treat would require proof of another murder or attempted
murder before finding Appellant would commit criminal acts of
violence that would pose a continuing threat to society. Relying
on Garrett v. Stnte, 851 S.W.2d 853,859 (1ex. Crim. App. 1996),
and Witherspoon I'. Illinois, 391 U.S. 510 ( 1969),Appellant argues
that Treat's views about the death penalty would not have prevented or substantially impaired her ability to follow the court's
instructions or the law and her juror's oath.
HELD: The trial court erred, but the error was harmless.
After briefly reviewing its caselaw, CCAsays that under Howard
v. Stnte, 941 S.W.2d 102, 129 (Tex.Crim.App. 1996)(op. on reh'g),
cert. denied, 535 U.S. 1065 (2002), it is plain that prospective
jurors may form their own definitions of proof beyond a reasonable doubt and they are not challengeable for cause based
upon the type and amount of evidence they require to reach
that level of confidence. Only if the venireperson would refuse
to answer the issue "yes" unless a certain type of evidence is
presented, even if the other evidence presented were sufficient
to convince them of the special issue beyond a reasonable doubt,
would the venireperson be challengeable for cause. Accordingly,
the trial court erred in granting the State's challenge for cause
against Treat, who was entitled to determine for herself what
fut ure dangerousness meant to her. That she would require a
murder or attempted murder did not render her challengeable
for cause. However, Appellant must show that the erroneously
granted challenge for cause deprived him of a lawfully constituted jury. Feldman v. State, 71 S.W.3d 738,749 (Tex.Crim.App.
2002}; Brooks v. State, 990 S.W.2d 278, 289 (Tex.Crim.App.),
cert. de11ied, 528 U.S. 956 ( 1999); ]ones 11. Stnte, 982 S.W.2d 386,
394 (Tex.Crim.App. 1998), cert. dwied, 582 U.S. 985 (1999).
Treat was excluded in this case because her own definition of
the phrase "criminal acts of violence" would require evidence
that appellant committed or attempted to commit other murders. Treat harbored no general opposition to the death penalty, and was not excluded because her views on capital punishment in general would prevent or impair her performance.
Future dangerousness special issue: Appellant claims that
because ven irem embers llrooks and Williams each equated the
term "probability" of future dangerousness with "possibility;'
the trial court should have granted his ch allenges for cause
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against them on that basis. During the State's voir dire, Brooks sion of a controlled substance under 1 gram.
said that "probability"meant "not definite." During questioning by defense counsel, Brooks said" [i]t's not a definite thing," 0424-03 GUEVARA, JAMES 06/18/03 S Bexar Murder
that it was something that was "possible in the future" but that • Did the Court of Appeals err by performing a harm analysis
he could not "put a number on it." He stated it was "a chance." of jury charge error applying Rule 44.2(b) of the Rules of ApDuring Williams' voir dire by the State, she said that"probabil- pellate Procedure instead of Article 36.19, V.A.C.C.P., as conity" meant "it's possible it could, or could have not." Upon fur- strued by Almanza v. State?
ther questioning, she agreed that it would have to be more than • Did the Court ofAppeals err in reversing Appellant's com•icfifty percent chance on a scale of zero to one hundred. ·when tion because the jury might have convicted appellant on one
questioned by defense counsel Williams reiterated that she erroneous theory of the offense where there was admittedly
would define probability as a possibility. When questioned sufficient evidence to sustain the conviction under an alternaabout percentages by the trial court, Williams could not say. tive theory?
She continued to reiterate that she believed probability and
possibility mean the same thing.
1481-00 FRANKLIN, B.J. 06/25/03 S Bowie Agg. Sexual Assault
HELD: Assuming Brooks' and Williams' understandings of of a Child
the term probability was erroneous, Appellant has not shown COA citation (023///81)
that he was entitled to strike them for cause.ln Hughes 1'. State, • The Court of Appeals erred in analyzing the improper limi878 S.W.2d 142, 148 (Tex.Crim.App. 1992), CCAreversed a case tation of defense questioning of a jury during trial for harm
in which prospective jurors confused the terms. Although CCA under Rule 44.2(a) of the Texas Rules of Appellate Procedure.
there held that the term "probabilit}'" need not be defined, we The Court ofAppeals erred in holding that the improper limitahave also held that the term means "more than a mere possibil- tion of defense questioning in this case was harmful where the
ity." Further, it must be explained to the venirernember that the record does not show that the jury was not fair and impartial.
law requires him to see and accept the distinction between the
terms as set forth in Hughes. Once explained the law, if the pro- 1594-02 HALL, AARON JUNIOR 06/25/03 S Dallas Aggravated
spective jurors continue to insist upon an definition or under- Assault by Threat
·
standing of the term that is inconsistent with Hughes, then they COA citation (081///927)
may be challengeable for cause. In these circumstances, where • Pursuant to the evidence presented at trial, aggravated asthe law was not carefully or adequately explained to Williams sault by threat is, under Article 37.09 (1), a lesser-included ofand Brooks, the trial court did not abuse its discretion in deny- fense of murder as alleged in the indictment.
• Pursuant to the evidence presented at trial, aggravated asing Appellant's challenges for cause.
sault by threat is, under Article 37.09 (2), a lesser-included offense of murder as alleged in the indictment.
PDRS GRANTED in JUNE 2003
0205/6-03 MOLINA, ARNULFO 06/04/03 A Travis PO!Vf &
POCS
e Did the Court of Appeals correctly apply the test for legal
sufficiency of the evidence?
0254-03 BEAUCHAMP, GARY 06/04/03 A Williamson Aggravated Assault
• The Court of Appeals erred in dismissing Appellant's appeal
on the grounds that Appellant's notice of appeal failed to comply with T.R.A.P. 25.2(b )(3). The extra-notice requirements of
T.R.A.P. 25.2(b)(3) do not apply to Appellant's appeal.

0561-03 SCHROEDER, MELVIN JAMES 06/25/03 S Jefferson
Murder
COA Citation (published, but citation not yet assigned)
• Does a defendant's inability to remember engaging in the
charged conduct raise a lesser-included offense that differs from
the charged offense only in that it requires a lesser-culpable
mental state?
• Did the Court of Appeals err by concluding that the trial
court had erred by failing to charge the jury o n the lesser-included offense of manslaughter?
COURT OF APPEALS

0458-03 MOFF, GEORGE 06/11/03 A Nueces Misapplication
of Fiduciary Property (no citation yet)
• vVhether the trial court abuses its discretion when it requires
more specificity in an indictment alleg.ing recklessness and spanning seven years which fails to identify which of the countless
transactions during that time the state may rely on for conviction.
0081-03 CAMPBELL, FREDDIE L., IH 06/18/03 A Tarrant
POCS w/intent to deliver
• Whether the Court of Appeals erred in upholding the trial
court's refusal to charge the jury on the lesser charge of posses-
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SEARCH AND SEIZURE - CUSTODY - INTERROGATION - PROTECTIVE SWEEP - EXIGENT CIRCUMSTANCES: RAMIREZ V. STATE,_ S.W.3d _ _ (Tex.App.Austin, 03-02-00367-CR, 5/1/03.
Defendant stopped and handcuffed outside his home; police
ask him whether they will find drugs in his garage and he says
yes. They then do a protective sweep of the garage and find drugs.
Court first addresses whether defendant was in custody for
purposes of the Fourth Amendment. Though the use of handcuffs is not determinative, here, the officer had probable cause
to arrest the defendant, had him handcuffed, did not tell him

defense counsel admitted receiving the letter, there were some
variances between the letter's allegations and the proof. Because
the defendant objected to the jury charge for lack of notice, the
harm standard was measured by Almanza's some harm. The
jury also sent out a note asking if it had to assess the enhanced
sen tence.
SEARCH AND SEIZURE- SCOPE OF WARRANT - PLACE
AND PREMISES: LONG V. STATE,_ S.W.3d _ (Tex.App.Tyler, 12-02-00030-CR, 5/14/03).
Warrant and affidavit described the place to be searched as
a silver railroad car; the authorization stated place and premises
at a named address. Court holds that the warrant permitted
the search of a separate railroad car at the premises. Court states
that the phrase "place and premises" means any building at that
address including outlying buildings. It makes no difference if
the premises are someone's home or business.
S.W.3d _
JURY VIEWS: MAURICIO V. STATE, _
(Tex.App.- Houston 14, 14-02-00549-CR, 5/8/03).
Though the court reluctantly endorses the long line of case
law, it does hold that Texas law rarely permits jury views. Error
here is harmless, though this reflects court's view of the holding rather than the harmfulness of the error. Court would allow such a view.
MOTION FOR NEW TRIAL- NEWLY DISCOVERED EVIDENCE- ELEMENTS OF PLEADING: ANDREWS V. STATE,
_ S.W.3d _ (Tex.App.- Houston 1, 01-02-00244-CR, 5/15/
03).
A motion for new trial alleging newly discovered evidence
m ust allege all the constituent elements of the claim includi ng
why the evidence could not h ave been discovered earlier.
SEARCH AND SEIZURE - NO KNOCK RULE- EXIGENT
CIRCUMSTANCES: BALLARD V. STATE,_ S.W.3d _
(Tex.App.- Heaumont, 09-012-397-CR, 5/14/03).
Excellent discussion of the no knock rule. Court holds th at
before the failure to comply with the rule is excused, there must
be some showing of exigency that is tailored to facts of the case.
Here, the officer insisted that anyone who ran a meth lab posed
a danger to the police. No effort was made to show that there
was specific knowledge about this defenda nt and his danger to
the police. State failed in its burden and case was reversed.
APPEAL - JURISDICTION - REVOCATION OF DEFERRED- COMPETENCY: NAVA V. STATE, _ S.W.3d -.!.._
(Tex.App.- Eastland, 11 -02-00219-CR, 5/15/03).
Though there is a conflict among courts of ~ppeals, court here
holds that court has no jurisdiction to decide whetl1er trial court
should have made an independent competency inquiry. E!!!J
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he was free to leave, and frisked him. Court finds that this es- for an offense; (3) there is a self authen ticating document untablishes status as custodial arrestee. A reasonable person in der Tex.R.Evid. 902 stating that the parolee has violated a rule
of condition of release; or ( 4) there is reliable evidence that the
the defendant's shoes would believe himself under arrest.
Because the defendant was in custody, the officer's statement parolee has exhibited behavior that indicates to a reasonable
or question to him, "Am I going to find more drugs in the ga- person that the parollee is a danger to society.
Though ordinarily, the state must, in order to sustain its
rage" was a qu estion clearly designed to secure an incriminat- .
ing response and therefore should be been prefaced with a burden on a motion to suppress, in troduce both the warrant of
Miranda Warning. "Voluntary statements generally do not oc- arrest and underlying affidavit. Here, however, court relies on
Section 508.252 of the Government Code and rules that the
cur in response to a direct question from a police officer."
Com'l however, does authorize the protective sweep. There self authenticating affidavit need neither be attached to the
are no pa rticularized circumstan ces to believe that anyone was warrant or introduced at the motion to suppress. The blue wararmed or dangerous in the garage but court finds that officer's rant on its face is sufficient.
fear of that was justified to insure that no other adults remained
APPEAL- CERTIFICATE OF APPEAL: DANIELS V. STATE,
in garage. The sweep however, was limited to those places in
the garage where someone was likely to be hiding or concealed _ S.W.3d _ (Tex.App.- San Antonio, 04-03-00 176-CR, 5/7/03 ).
When the trial co urt's certification of appeal, under
and did not extend to the red cooler where the drugs were found.
Thus, the search of the cooler was not authori zed under this Tex.R.App.Proc. 25.02(a)(2), recites that the case was resolved
with a plea bargain whi ch is supported by the record, lhe court
theory.
As to exigent circumstances, the state loses here as well. The decides that the correct procedure is to issue a notice under
Fourth Amendment prohibits a search of a closed container Tex.R.App.Proc. 37.1 that the certification is defective since it
absen t a warrant or a clear exigency. The type of container makes does not show that the defendant has the right to appeal. Rule
no difference i [ it is closed and opaque. There was no exigency 37:1 then gives the appeal ing party the opportunity to either
because the police made no effort to demonstrate wh y they ainend his notice of appeal or secure a corrected certification.
could nol have waited for the issuance of a warrant. Five fac- This process must occur before the Appellant's brief can be filed.
tors control here: ( 1) the degree of urgency involved and the See also Sanchez v. State,_ S.W.3d _ (Tex.App.- San An totime it would have taken to secure a warrant; (2) a reasonable nio, 04-03-00 186-CR, 5/7/03) where the record supports the
belief that the contraband was about to be moved; (3) the pos- Appellant's version that he had the right to appeal; his original
sibility of danger to the officers while they waited for the war- plea bargain called for a probation which was later revoked.
rant; (4) information indicating that the target suspects knew But case law makes it clear that the appellate court has jurisdicthey were being followed; or (5) the ready destructibility of the tion over this scenario; the court thus, enters an order directing
contraband and the knowledge that efforts to dispose of the the trial cou rt to enter an amended certificate granting the dedope and to escape are characteristic behavior of persons en- fendan t the right to appeal.
[***Editor's note: the appellate court will look to th e record
gaged in narcotics trafficking.
to determine if the certificate was correctly entered. As appelUNTIMELY NOTICE OF APPEAL: PICKENS V. STATE, late counsel, you can motion the court and the court can order
the trial court lo file the correct document.l
_ S.W.3d _ (Tex.App.- Austin 03-03-00 149-CR, 5/l /03).
Defendant's notice of appeal was filed late as were the moSENTENCE - NOT VOID ABSENT A PLEA BARGAIN:
tions for extension to file the notice under Tex.R.App.Proc. 26.3
The rules do not permit any other means to enlarge the time EDWARDS V. STATE,_ S.W.3d _ (Tex.App.- Fort Worth,
02-00-492-CR, 5/8/03).
for fling thenotice. The appeal was dismissed.
T hough ordinarily a sentence that exceeds the statutory
ARGUMENT - COMMENT ON DEFENDANT'S POST maximum is a void sentence which mandates a new trial, court
here limits that rule to those cases where the sentence assessed
ARREST SILENCE: HAMPTON V. STATE, _ S.W.3d _
was a plea bargain. Absent a plea bargain, remedy is to remand
(Tex.App.- Houston 1, 03-02-00470-CR, 5/8/03).
Prosecutor asks defendant on cross examination - "did you for a resentencing.
ever give a statement or tell what yo u are telling us to the Travis
EVADING ARREST - FELONY BASED ON PRIOR - FlCoun ty Sheriff's office?" In Texas, the state may .not use a
defendant's post arrest silence even if Miranda warnings have ' NALITY OF CONVICTION: THRONEBERRY V. STATE, _
S.W.3d _ (Tex.App.- Fort Worth, 2-01-079-CR, 5/15/03).
not been given. This is clearly such a,.. comment.
Though ordinarily an evading arrest is a felony, if the defenARREST- BLUE WARRANT- SELF AUTHENTICATING dant has a prior evading, the subsequent offense is a felony.
DOCUMENTS: DIAZ V. STATE, _ S.W.3d _ (Tex.App.- Because the prior is an element of the offense and not an enhancement, the prior need not be a fmal conviction.
San Antonio, 04-01 -00777-CR, 5/7/03).
This is also another case where the prosecutor sent the deA blue warrant, that warran t issued by th e Board of Pardons
and Paroles to take a parolee into custody, may be issue if ( 1) fendant a letter advising of his intent to enhance the sentence.
there is reason to believe t hat the parolee has been released Relying on other courts, the court here concludes that the letthough not eligible for release; (2) the parolee has been arrested ter is not a pleading. The error was harm ful because, though
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against them on that basis. During the State's voir dire, Brooks
said that "probability"meant "not definite." During questioning by defense counsel, Brooks said "[i]t's not a definite thing,"
that it was something that was "possible in the future" but that
he could not "put a number on it." He stated it was "a chance."
During Williams' voir dire by the State, she said that "probability" meant "it's possible it could, or could have not." Upon further questioning, she agreed that it would have to be more than
fifty percent chance on a scale of zero to one hundred. When
questioned by defense counsel VVilliams reiterated that she
would define probability as a possibility. When questioned
about percentages by the trial court, Williams could not say.
She continued to reiterate that she believed probability and
possibility mean the same thing.
HELD: Assuming Brooks' and Williams' understandings of
the term probability was erroneous. Appellant has not shown
that he was entitled to strike them for cause. In Hug lies 1'. State,
878 S.W.2d 142,148 (Tex.Crim.App. 1992), CCA reversed a case
in which prospective jurors confused the terms. Although CCA
there held that the term "probability" need not be defined, we
have also held that the term means "more than a mere possibility." Further, it must be explained to the veniremember that the
law requires him to see and accept the distinction between the
terms as set forth in Hughes. Once explained the law, if the prospective jurors continue to insist upon an definition or understanding of the term that is inconsistent with Hughes, then they
may be challengeable for cause. In these circumstances, where
the law was not carefully or adequately explained to Williams
and Brooks, the trial court did not abuse its discretion in denying Appellant's challenges for cause.
PDRS GRANTED in JUN E 2003
0205/6-03 MOLINA, ARNULFO 06/04/03 A Travis POM &
POCS
• Did the Court of Appeals correctly apply the test for legal
sufficiency of the evidence?
0254-03 BEAUCHAMP, GARY 06/04/03 A Williamson Aggravated Assault
• The Court of Appeals erred in dismissing Appellant's appeal
on the grounds that Appellant's notice of appeal failed to comply with T.R.A.P. 25.2(b)(3). The extra-notice requirements of
T.R.A.P. 25.2(b )(3) do not apply to Appellant's appeal.

sion of a controlled substance under I gram.
0424-03 GUEVARA, JAMES 06/18/03 S Bexar Murder
• Did the Court of Appeals err by performing a harm analysis
of jury charge error applying Rule 44.2(b) of the Rules of Appellate Procedure instead of Article 36.19, V.A.C.C.P., as construed by Allllnnzn v. State?
• Did the Court of Appeals err in reversing Appellant's conviction because the jury might have convicted appellant on one
erroneous theory of the offense where there was admittedly
sufficient evidence to sustain the conviction under an alternative theory?
1481-00 FRANKLIN, B.J. 06/25/03 S Bowie Agg. Sexual Assault
of a Child
COA citation (023///81)
• The Court of Appeals erred in analyzing the improper limitation of defense questioning of a jury during trial for harm
under Rule 44.2(a) of the Texas Rules of Appellate Procedure.
The Court of Appeals erred in holding that the improper limitation of defense questioning in this case was harmful where the
record docs not show that the jury was not fair and impartial.
1594-02 HALL, AARON JUNIOR 06/25/03 Spall as Aggravated
Assault by Threat
COA citation (0811//927)
• Pursuant to the evidence presented at trial, aggravated assault by threat is, under Article 37.09 (I), a lesser-included offense of murder as alleged in the indictment.
• Pursuant to the evidence presented at trial, aggravated assault by threat is, under Article 37.09 (2), a lesser-included offense of murder as alleged in the indictment.
0561-03 SCHROEDER, MELVIN JAMES 06/25/03 S Jefferson
Murder
COA Citation (published, but citation not yet assigned)
• Does a defendant's inability to remember engaging in the
charged conduct raise a lesser-included offense that differs from
the charged offense only in that it requires a lesser-culpable
mental state?
• Did the Court of Appeals err by concluding that the trial
court had erred by failing to charge the jury on the lesser-in cluded offense of manslaughter?
COURT OF APPEALS

0458-03 MOFF, GEORGE 06/11/03 A Nueces Misapplication
of fiduciary Property (no citation yet)
• Whether the trial court abuses its discretion when it requires
more specificity in an indictment alleging recklessness and spanning seven years which fails to identify which of the countless
transactions during that time the state may rely on for conviction.
0081-03 CAMPBELL, FREDDIE L., III 06/18/03 A Tarrant
POCS w/intent to deliver
• Whether the Court of Appeals erred in upholding the trial
court's refusal to charge the jury on the Jesser charge of posses-
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SEARCH AND SEIZURE - CUSTODY - INTERROGATION - PROTECTIVE SWEEP - EXIGENT CIRCUMSTANCES: RAMIREZ V. STATE, _ S.W.3d _ _ (Tex.App.Austin, 03-02-00367-CR, 5/1/03 .
Defendant stopped and handcuffed outside his home; police
ask him whether they will find drugs in his garage and he says
yes. They then do a protective sweep of the garage and find drugs.
Court first addresses whether defendant was in custody for
purposes of the Fourth Amendment. Though the use of handcuffs is not determinative, here, the officer had probable cause
to arrest the defendant, had him handcuffed, did not tell him

tion [for DNA testing] to make inquiry of the State relating to
the existence of such materials for testing, as well as an accounting of such in the possession of or within the knowledge of the
State."
HELD: Because Appellant did not ask the district court to
make such an inquiry of the State, he has forfeited the right to
complain on appeal that the district court erred in failing to
make such an inquiry. TRAP 33.1{a). Third point of error is
overruled.
Fourth point of error: Appellant complains of the trial
court's negative finding on the question of whether any physical evidence pertaining to the extraneous aggravated sexual assault still exists. Appellant argues the record evidence supporting that negative finding is "so weak" as to make the district
court's negative finding "clearly wrong and manifestly unjust."
HELD: The trial court could have reasonably concluded that
no physical evidence pertaining to the extraneous aggravated
sexual assault presently exists. The state offered substantial
evidence, discussed above, to the effect that the physical evidence in its possession pertaining to the extraneous aggravated
sexual assault was destroyed in 1997. Appellant offered no evidence to the contrary. CCA overrules Appellant's fourth point
of error. CCA finds it unnecessary to address Appellant's remaining points of error.

21, 29 {Tex.Crim.App. 199S)(venireperson not shown biased
or prejudiced against the law unless the law is first explained to
them). A proper explanation of the law is essential before asking a question upon which a challenge for cause due to bias
against the law might be based. See id. Prospective jurors would
need to be informed that the standard of proof by which the
State must prove its case remains constant; it may not be increased or reduced depending upon the presentation of a certain type of evidence. In addition, because the standard of proof
by which the State must prove its case is not affected by the
presentation of any certain type of evidence, the trial court could
reasonably have concluded that the questions would be confusing or misleading.
Witherspoon error. The trial court granted the state's challenge for cause against venireperson Alena Treat, which Appellant argues was in violation of Article 35.16 and the 14th Amendment to the U.S. Constitution. The ground for the challenge was
that Treat would require proof of another murder or attempted
murder before finding Appellant would commit criminal acts of
violence that would pose a continuing threat to society. Relying
on Garrett v. State, 85 1 S.V"-2d 853, 859 (Tex. Crim. App. 1996),
and Witherspooll1'. lllinois, 391 U.S. 510 ( 1969), Appellant argues
that Treat's views about the death penalty would not have prevented or substantially impaired her ability to follow the court's
instructions or the law and her juror's oath.
HELD: The trial court erred, but the error was harmless.
]EDIDIAH ISSAC MURPHYv. State, No. 74,145, from Dallas County, Affirmed 6/25/03; Opinion: Holcomb, joined by After briefly reviewing its caselaw, CCA says that under Howard
Meyers, Price, Keasler, and Cochran; Keller concurred in result 1'. State, 94 1 S.W.2d 102, 129 ('Jcx.Crim.App.l996)(op. on reh'g),
with respect to Point 3 and otherwise joined the opinion; Con- cert. dez1ied, 535 U.S. 1065 {2002), it is plain that prospective
em-ring Opinion: Johnson, joined by Womack and Hervey (con- jurors may form their own definitions of proof beyond a reacurring in result with respect to Points 7 & 8, and otherwise sonable doubt and they arc not challengeable for cause based
joined majority opinion.
upon the type and amount of evidence they require to reach
Facts: According to his confession, Appellant left a sports that level of confidence. Only if the venireperson would refuse
bar called "Bleachers" and hitched a ride with the victim. ' 'Vhen to answer the issue "yes" unless a certain type of evidence is
Appellant asked the victim to stop the car and get into the trunk, presented, even if the other evidence presented were sufficient
he shot her. He then drove around in the victim's car to various to convince them of the special issue beyond a reasonable doubt,
locations in Collin and Dallas Counties, using her credit cards would the venireperson be challengeable for cause. Accordingly,
and attempting to use her ATM card. The medical examiner the trial court erred in granting the State's challenge for cause
testified that although the gunshot wound was fatal, the victim against Treat, who was entitled to determine for herself what
could have lived for several minutes or longer after the shoot- future dangerousness meant to her. That she would require a
ing. The victim's body was discovered in a creek in Van Zandt murder or attempted murder did not render her challengeable
County.
for cause. However, Appellant must show that the erroneously
Limitation ofVoir Dire: App ellant sought permission from granted challenge for cause deprived him of a lawfully constithe trial court to ask prospective jurors the following two ques- tuted jury. Fefdmanv. State, 71 S.W.3d 738, 749 {Tex.Crim.App.
tions: (1 ) Would victim character testimony cause you to re- 2002); Brooks v. State, 990 S.W.2d 278, 289 {'lcx.Crim.App. ),
duce the State's burden of proof on Special Issue Number I?" cert. denied, 528 U.S. 956 ( 1999); ]ones 1'. State, 982 S.W.2d 386,
and "Do you promise the Court that you would not do so?" 394 {'Ih.Crim.App. 1998), cert. denied, 582 U.S. 985 {1999).
Trial court sustained state's objection that questions sought Treat was excluded in this case because her own definition of
commitments from the jurors. Appellant argues the questions the phrase "criminal acts of violence" would require evidence
simply inquired whether prospective jurors would hold the state that appellant committed or attempted to commit o ther murto its burden of proof notwithstanding the presence of evidence ders. Treat harbored no general opposition to the death peno f the victim's character.
alty, and was not excluded because her views on capital punHELD: Trial court did not abuse its discretion in disallow- ishment in general would prevent or impair her performance.
ing the questions. Appellant did not state how "victim characFuture dangerousness special issue: Appella nt claims that
ter testimony" would be defined and did not state whether or because vcniremcmbers Brooks and vVilliams each equated the
not venirep ersons would be informed o f this area of law before term "probability" of future dangerousness with "possibility,"
being asked such questions. Cf Chambers 1'. State, 903 S.W.2d the trial court should have granted his challenges for cause
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