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Advanced DWI cross-examination of the arresting officer and expert:
lecture and demonstration
march 3 & 4, 2005 — menger hotel — san antonio, Texas — 14 cle hours
course director
Chris Hoover and Gary Trichter

overview
The defense of a DWI jury trial is not for light
weights. Here, unlike other prosecutions,
the criminal defense lawyer is often faced
with professional government witnesses
and the aura of science. The focus for this
seminar is designed to meet the challenges
of cross examination of both the seasoned
arresting ofﬁcer, the breath test expert, and
also, to destroy the science. Each lecture/
demonstration speaker will ﬁrst share with
the audience his/her particular thoughts
and techniques for cross-examination and
then will show the audience techniques in
a live cross-examination format.

destination information
A room block has been reserved at The
Historic Menger Hotel, 204 Alamo Plaza,
San Antonio, Texas, 78205. Accommodations are $105 per night, single or double
occupancy. Please call 210.223.4361 for
reservations. Space is limited. Please make
reservations by February 2, 2005 to guarantee the special rate and availability and
please mention the TCDLA room block.

cle information

This seminar will be accredited for 14 CLE
hours. Credit may be utilized toward the
CLE requirements for the certiﬁcation and
recertiﬁcation of attorneys in criminal law
by the Texas Board of Legal Specialization
and towards the total CLE requirements of
the State Bar of Texas.

scholarship request
Scholarships are available to deserving attorneys actively engaged in the defense
of criminal cases who can demonstrate
ﬁnancial need. Scholarship requests must
be in writing and state the applicant is
a member of the State Bar of Texas, the
length of time he/she has been practicing
as a criminal defense lawyer, and whether
he/she has ever received a scholarship from
CDLP, TCDLEI, or Friends of TCDLA. No attorney who is on federal, state, or other public
payroll will be able to receive a scholarship,
however, two scholarships may be awarded
to public defenders who do not have access to CLE funds. The application should
include two letters of recommendation; one
from the Texas or federal judiciary, the other,
preferably, from a TCDLA member or past
member. Applications are due by February
4, 2005. Scholarships for this seminar include
tuition only.

DWI San Antonio with Chris Hoover and Gary Trichter

l

March 3 & 4, 2005

Seminar Location: The Historic Menger Hotel
204 Alamo Plaza, San Antonio, Texas 78205

l

210.223.4361

Mail registration to: 1707 Nueces Street, Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:30 a.m.

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________
State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________
Registration Fees
Current/New Member/Judges Registration Fees
q registration (includes CD)
q registration with book (includes CD)
Non-Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)
Student Registration Fees
q registration - member (CD only)
q registration - non-member (CD only)

By February 4

After February 4

$300
$375

$350
$425

$400
$475

$450
$525

$25
$225

$25
$225

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member......................$100 materials on CD/member.......................$50
printed book/non-member..............$175 materials on CD/non-member...............$88
*Supplies are limited. Seminar books and CD’s must be ordered by February 4, 2005.
Walk-in’s will receive materials on CD only.

TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity,
and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of
criminal cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________

Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
______________________________________________________________________________________
Credit Card Number
Expiration Date
______________________________________________________________________________________
Name on Card
Signature
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will
be given on or after February 4, 2005, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with
IRC sec. 6033.
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
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to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
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and through such cooperation,
education, and assistance
to promote
justice and the common good.
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INNOCENCE IS
RELEVANT
A remarkable meeting occurred in Austin on November 5, 2004, thanks to a grant from the
Court of Criminal Appeals and the hard work of Bill Allison, David Sheppard and Professor
Bob Dawson. The true saints of our profession, the men and women working on innocence
projects and capital murder defense met with six judges of the Court of Criminal Appeals
and representatives of the Texas District and County Attorneys Association to discuss a joint
request for legislative funds for innocence work.
Judge Hervey, speaking for the Court, indicated the court would support such a project.
Dave Michaels of the Dallas Morning News reported on November 19th the court is concerned
that not all claims of innocence are getting proper scrutiny. Judge Hervey indicated there
must be enough properly trained lawyers to process the innocence claims. Judge Hervey
conceded her personal opinion that Texas incarcerates innocent people. Judge Hervey has
stated she wants Texas to be in the forefront to correct these wrongful convictions.
Daniel W. Hurley

PRESIDENT’S
MESSAGE

This fact has been recognized for some time by members of TCDLA, the warriors of the
courtrooms across our state. Forensic advances through DNA and national innocence projects
begun by NACDL president Barry Scheck have been responsible for freeing wrongfully convicted citizens. More than 150 innocent citizens have been freed from prisons after years of
unlawful incarceration due to the work of the Cardozo School of Law Innocence Project.
David Dow, Director of the Innocence Project at the University of Houston, one of our
true saints, helped exonerate James L. Byrd and Josiah Sutton. Mr. Byrd served ﬁve years
for a robbery he did not commit. Josiah Sutton served 4.5 years of a 25-year sentence for
sexual assault before DNA test prove he was innocent.
Several of our members, Stan Schneider, Cynthia Orr, Randy Schaffer, to name a few, have
poured their hearts and souls into innocence work without remuneration.
Judges Hervey, Meyers, Cochran, Johnson, Womack and Keller should be commended
for their participation in this important meeting and in helping to promote this worthy
project in the upcoming leglislative session. Judge Hervey has met with Lt. Governor David Dewhurst and Senator John Whitmire to discuss the innocence project. We have been
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assured that our leaders in Austin are closely examining this
proposed project.
Senator Rodney Ellis introduced a bill in 2003 that would
have created an Innocence Commission to examine wrongful
convictions and ﬁnd ways to prevent them in the future. The
2003 measure, failed but Senator Ellis is committed to reintroduction of this bill during the upcoming session.
It is our fervent hope that Senator Ellis’ bill will be met with
approval in the senate and the house and signed into law by
Governor Perry. It appears, that for once, the criminal defense
lawyers of our state, the prosecutors of our state and our highest criminal court all agree that the time for establishment of a
properly funded Innocence Project is NOW. G

Friends of TCDLA is an organization made up of the spouses and
partners of TCDLA members. During TCDLA events, there are
outings and social gatherings for Friends members as well as for the
spouses of attendees. The purpose of Friends is to be a supporting
organization to TCDLA and its members in the following ways:
n

to provide volunteers to assist with seminar registration
and activities;

n

assist in planning social events;

n

promote esprit by selling TCDLA logo merchandise;

n

provide seminar scholarship funds through sales of
merchandise and other fundraising activities;

A personal invitation from Dan Hurley
President Dan Hurley extends a personal invitation to all
members of TCDLA to a rip-roaring good time in Lubbock,
January 7-8, 2005 to celebrate 25 years of Wild, Western Justice.
This year is the 25th anniversary of the Lubbock Criminal
Defense Lawyers Association which has fought to preserve
and protect the rights of our citizens accused, and a few of its
members from what some deemed too zealous of advocacy in
the courtroom. There will be a free seminar offering 11 hours
of CLE with noted speakers, Racehorse Haynes, Millard Farmer,
Gerry Goldstein and Tim Evans. Attendees will be encouraged
to support, with a ﬁfty-dollar donation, the Texas Tech Law
School Criminal Law Clinic. On Friday night, country music
recording artists The Derailers will entertain a casual banquet
and dance. Saturday, after the seminar Texas Tech will play
Oklahoma State at 1:00pm and tickets will be available at the
seminar.

course directors:

n

strengthen the organization through personal
relationships among members, their partners and
spouses; and

n

have fun!

Would someone you know like to join Friends of TCDLA?
E-mail friends@tcdla.com for more information or for an application,
or visit www.tcdla.com/about.

Become a Friend today!

ADVANCED
DWI SEMINAR
cross-examination of the
arresting ofﬁcer and expert:

lecture and demonstration
MARCH 3 and 4 2005
Historic Menger Hotel

Chris hoover and Gary Trichter

San Antonio, Texas
To Register www.tcdla.com
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WORKING
TOGETHER
I want to thank all our TCDLA, TCDLEI ofﬁcers, executive committee, board members,
CDLP executive committee, course directors, speakers, Friends of TCDLA and members for
their support in the past year. Thanks to their commitment this association has prospered.
I also want to thank each of the staff members who have worked so diligently to serve
members and the mission of the association.
Special thanks to thank Judge David C. Guadarrama of the 243rd District Court in El
Paso, Mike R. Gibson and members of the El Paso Criminal Law Group Inc. for allowing
TCDLA to be a co-sponsor at their 12th Annual Criminal Law Seminar held on November
5-6 in picturesque Ruidoso, New Mexico. TCDLEI provided a $3,000 grant for the seminar.
TCDLA provided the seminar books, cds and advertising for the seminar. The seminar had
85 attendees which included, judges, criminal defense lawyers and DA’s. Friends of TCDLA
gave t-shirts to all participants and speakers. The Criminal Law Group was formed 12 years
ago in a response to the lack of support and attention paid to El Paso lawyers by TCDLA.
The board will be directing its resources to El Paso criminal defense lawyers. TCDLA is
planning a half-day ethics seminar in mid January 2005. A two day Anatomy of the Win is
schedule for May 3-4. 2005. A DWI seminar is being discussed for fall 2005. TCDLA has
been invited to be a co-sponsored at next year’s El Paso Law Group Seminar. Plans are for the
seminar to be held at the new Inn of the Mountain Gods Casino and resort in mid-October
2005. TCDLA is actively recruiting El Paso lawyers to speak at TCDLA and CDLP seminars.
TCDLA will make a concerted effort to right the lack of attention paid to our outstanding
criminal defense lawyers in El Paso.

Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
PERSPECTIVE

Special thanks to Emmet Harris, board member in Uvalde, who was course director for
the ﬁrst TCDLA membership seminar titled “TCDLA takes CLE off Broadway.” The seminar was held on November 12 in the new Uvalde Library. TCDLA past President’s David
Botsford, Bob Hinton, Mike Heiskell, and current President Dan Hurley all presented at the
seminar. The purpose of the seminar was to encourage TCDLA members by providing free
CLE. Twelve attendees signed up as new members. Please contact Tom Pappas or Joseph
Martinez if you are interested in hosting a TCDLA membership seminar in your area.
Special thanks to Rick Hagen who developed this year’s CDLP seminar theme of “Anatomy
of the Win.” This is a case study seminar. Lawyers present actual cases and dissect them from
initial client interview to conclusion. We have held three seminars in Waxahachie, Plano and
Tyler. The response from lawyers has been exceptionally positive. These are not war stories
but “practical how to” seminars.
Get your boots out and get ready to celebrate the 25th Anniversary of the Lubbock Criminal Defense Lawyers Association on January 7-8, 2005. The events include a free seminar
with 11 CLE hours, 25th Anniversary celebration with the Derailers, tailgate party and Texas
Tech vs. OSU basketball game and the great West Texas skies. What could be better?
Tim Evans and Lydia Clay Jackson are course directors for this year’s 29th Annual Texas
Trial College in Huntsville. They have increased the number of attendees to 70. Please get
the word out to lawyers who could beneﬁt from this ﬁrst class training. We will be sending
out a letter to all judges for recommendations to the year’s seminar.
Good verdicts to all! G

8 VOICE FOR THE DEFENSE

December

2004

DECEMBER 2-3, 2004

FEBRUARY 10-11, 2005

CDLP - Anatomy of the Win

CDLP - Anatomy of the Win

TYLER

LAREDO

DECEMBER 9-10, 2004

FEBRUARY 24, 2005

TCDLA/ACDLA
Membership Holiday Party
Stephen F. Austin Hotel

Phone Seminar - Topic TBD

AUSTIN

DECEMBER 9-10, 2004

TCDLA - Texas Two Step: Forensic
Experts and Defense Counsel Team-Up
AUSTIN

AUSTIN

FEBRUARY 23-25, 2005

CDLP - Capital/Habeas/Mental Health
HOUSTON

MARCH 3-4, 2005

TCDLA - DWI

DECEMBER 12, 2004

SAN ANTONIO

TCDLA - Board Meeting

MARCH 20-24, 2005

AUSTIN

JANUARY 15, 2005

TCDLA
Ethics with Dan Hurley
EL PASO

CDLP - 29th Annual Texas Trial College
HUNTSVILLE

MARCH 31, 2005

CDLP - Anatomy of the Win
MCALLEN

JANUARY 19, 2005

CDLP - Powerpoint for Lawyers
HOUSTON

APRIL 14-16, 2005

TCDLA & NACDL DUI
DALLAS

JANUARY 20-21, 2005

CDLP - Post Conviction
HOUSTON

APRIL 28-29, 2005

CDLP - Indigent Defense (tentative)
ABILENE

FEBRUARY 3-7, 2005

TCDLA - President’s Trip
BANFF, CANADA

Note: Schedule and dates subject to change. Visit our website at
www.tcdla.com for the most up to date information.
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POETRY IN
MOTION
I’ll leave it to others to decide whether the press is engaged in right-wing or left-wing
conspiracies, but it does seem that in reporting cases decided by the United States Supreme
Court and Federal Courts, many media sources often fail to provide pertinent information,
such as the name of the defendant, that would allow lawyers to quickly access the opinions.
For those of you who ran into that problem on hearing news the Supreme Court recently
ruled in a Florida case that a DWI resulting in serious bodily injury does not constitute
a crime of violence for purposes of deportation, the cite is Leocal v. Ashcroft, No. 03-583,
decided November 9, 2004. A Google search using “Leocal v. Ashcroft” will get you right
into the opinion.
Almost everyone who practices criminal appellate law knows of the need for motions
requesting extensions of time to ﬁle appellate briefs around the holiday season. I personally haven’t drafted a motion since 1991 without thinking of the following motion and
order out of Houston in Sears v. State, 820 S.W.2d 262 (Tex.App.–Houston [14th Dist.]
1992, no pet.):
[The] State has ﬁled a motion to extend time to ﬁle State’s brief. In pertinent part, the
motion reads as follows:
David Richards

EDITOR’S
COMMENT

T’was the weeks before Christmas and for some odd reason,
It’s also appellate’s busiest season,
When I ﬁnish a brief I get more for my trouble,
And the reading of records has my eyes seeing double.
Still defense counsels rush to ﬁle all their briefs,
with visions of dollars their efforts will reap.
When what to my wondering eyes should appear,
But two weeks of vacation, (I’ve saved it all year).
On Delta, on Southwest, on TWA,
I’m headed to Grandma’s — up, up and away.
But wait, there’s one think I’ve forgotten to mention,
I need your permission to get an extension.
I’ve ﬁled lots of briefs, and they’re listed below,
But I can’t ﬁle them all, and I’ve got lots to go.
I hope that the new year will bring a solution,
“No more extensions” is next year’s resolution.
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I’ll be back on the second and ready to write,
until then, “Merry Christmas, and to all a good night.”
Having considered the motion, the Court ORDERS
as follows:
In the weeks before Christmas the motions pile high;
The judges plow through them with many a sigh.
The reasons are wondrous, incredible, and sly.
But now and then one catches the eye.
A creative DA took pen in hand,
And rhymed us a reason. Heavens it’s grand.
To read something other than the usual prose;
It’s a real relief as any justice knows.
And besides it’s the holiday and we’re feeling kind,
We’ll help out anyone who’s in a real bind.
So here’s an extension in the appeal of Mr. Sears;
We wish for everyone the best of all years.
The brief is now due on 1-29;
If you can’t get it here, better drop us a line.
PER CURIAM
Happy Holidays!

G
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BRADY, SIPE AND
PROSECUTORIAL
MISCONDUCT
Oh, how good it was to read the opinion of the United States Court of Appeals for the
5th Circuit in United States v. Sipe, ___ F.3d ___, 2004 WL 2325496 (5th Cir. 2004). For 30
years, I have detested the lawyers of the Civil Rights Section of the Department of Justice. I
am certain there are some good and honest men and women of that Section — it’s just that
I haven’t met any of them. The ones with whom I have had cases have either been cause
oriented or Machiavellian or both.
In Sipe, they cheated on a Brady issue and got caught. This was a civil rights case in which
the defendant was charged with a violation of 18 U.S.C. §242. Sipe was a border patrol
agent who was indicted for using excessive force against Jose Guevara, an alien attempting
to enter the United States. It was undisputed that Sipe struck Guevara with a ﬂashlight;
how and why were the issues.
Prior to trial, Sipe’s attorney ﬁled a motion seeking the production of exculpatory and
mitigating evidence including requests for
l
The criminal records of any witnesses in the case;
l
What beneﬁts the government had given the aliens;
l
The names of persons interviewed by the government; and
l
All exculpatory and impeaching Brady and Rule 16 evidence.
F.R. “Buck” Files, Jr.

FEDERAL
Corner

In response, the government
l
Produced the grand jury testimony of Christopher Cruce — another border
patrol agent — who stated under questioning that he did not dislike Sipe;
l
Stated that three aliens who were to be called by the government had been
allowed to remain and work in the country pending trial, but “no other promises or advantages” had been given;
l
Stated that it was unaware of any criminal convictions of any of the witnesses
who were to be called at trial.
In each of these representations, the government lawyers were less than candid with the
district court. After a jury trial, the defendant was convicted. While the pre-sentence investigation report was being prepared, the government’s misrepresentations came to light:
l A Prosecution Memorandum prepared by the line attorney assigned to the case
was inadvertently furnished to the probation ofﬁcer. It stated in relevant part:
“Cruce admits to disliking the subject [Sipe] even before this incident. Cruce said
that [Sipe] has an abrasive personality, keeps to himself, and is generally disliked
by most of the other agents.” [Note: After learning of this, Sipe’s lawyer moved for
production of the government’s entire investigative ﬁle and discovered the following additional Brady violations. The district court granted this motion.]
l Border Patrol Agent Alexander Murillo, who testiﬁed as a witness for the government, had been a classmate of Sipe’s. He had a criminal record which included
the following:

12 VOICE FOR THE DEFENSE

December

2004

l

o On May 1, 1991, he was found not guilty of submitting a false police report;
o In 1997, he was charged with harassment, although charges against him were dismissed on
September 3, 1997;
o On May 30, 2000, charges for driving with a suspended license were dismissed; and
o On November 2, 1994, he received a deferred
adjudication for misdemeanor theft.

dence is material either to guilt or to punishment, irrespective
of the good faith or bad faith of the prosecution.”

The aliens were given signiﬁcant beneﬁts which included:
o Social security cards;
o Witness fees;
o Permits allowing travel to and from Mexico;
o Travel expenses;
o Living expenses;
o Some phone expenses;
o “Other beneﬁts;” and
o Guevara was given a card by the prosecutors
which permitted him to be released when he was
intercepted by border patrol agents after the initial
incident but before trial. The circumstances of
the event indicated that Guevara was a “coyote”
who was in the business of helping aliens illegally
enter the United States — for a fee.

In 6,884 cases, federal courts have cited Brady in their various
opinions. In 7,268 cases, Brady has been cited in the opinions
of various state courts. In a signiﬁcant number of these cases,
the defendant has not prevailed. Why? Because, to establish a
Brady violation, a defendant must make three showings: “The
evidence at issue must be favorable to the accused, either because
it is exculpatory, or because it is impeaching; that evidence must
have been suppressed by the State, either willfully or inadvertently; and prejudice must have ensued.” Strickler v. Greene, 527
U.S. 263, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999).

Lawyers re-did their discovery motions, made requests in
open court for Brady material, objected to evidence because it
came under Brady and there had been no pre-trial disclosure,
and relied upon Brady in post-conviction proceedings as they
alleged that they had not been provided with Brady material
prior to trial.

When Sipe’s attorney learned of these Brady violations,
he ﬁled a motion for new trial in the court of United States
District Judge Ricardo H. Hinojosa of the Southern District of
Texas. The motion for new trial set out the above noted Brady
violations together with two other alleged violations that Judge
Hinojosa did not ﬁnd persuasive.

Further, the burden is on the defendant to show that any
concealed evidence would have been material:
[T]he materiality inquiry is not just a matter of determining whether, after discounting the inculpatory
evidence in light of the undisclosed evidence, the
remaining evidence is sufﬁcient to support the jury’s
conclusions. Rather, the question is whether ‘the favorable evidence could reasonably be taken to put the
whole case in such a different light as to undermine
conﬁdence in the verdict.’
Strickler v. Green, Id., quoting, Kyles v. Whitley, 514 U.S. 419,
115 S.Ct. 1555, 131 L.Ed.2d 490 (1995).

In granting Sipe’s motion for new trial, Judge Hinojosa was
careful to note that he did so “in the interests of justice.” The
government appealed and a divided panel of the circuit afﬁrmed
Judge Hinojosa’s decision [Garwood, Higginbotham and Smith
(dissenting)]. The case was argued by Jennifer Levin of the Civil
Rights Section of the Department of Justice.

Often, appellate courts have rejected Brady arguments ﬁnding the government has no obligation to produce potentially
exculpatory evidence that is either known to the defendant or
could be discovered through the exercise of due diligence; or
is evidence that would be categorized as neutral evidence or
cumulative of other evidence in the case.

Writing for the Court, Judge Higginbotham concluded the
cumulative effect of the Brady violations was such as to require
the granting of a new trial. As he noted, “When there are a
number of Brady violations, a court must analyze whether the
cumulative effect of all evidence suppressed by the government
raises a reasonable probability that its disclosure would have
produced a different result.” (Citing Kyles v. Whitley, 514 U.S.,
419, 115 S. Ct. 1555, 131 L.Ed.2d 490 (1995)).

Unfortunately, it is luck that determines the outcome of a
case involving a Brady issue. If Sipe’s lawyer had not seen the
Prosecution Memorandum, Sipe would be just another federal
inmate. If the government chooses to cheat, the defendant will
most likely never know about it.

The problem with Sipe is that it is the exception and not the
rule. You have to be a little bit long in the tooth to remember the
reaction to the Supreme Court’s opinion in Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). The defense
bar thought the case would be a veritable gold mine when they
read “the suppression by the prosecution of evidence favorable
to an accused upon request violates due process where the evi-

When I read Sipe, I was reminded of the joy of standing on
two occasions before the Civil Rights Section of the International
Association of Chiefs of Police and beginning my presentation
on “Federal Civil Rights Offenses” with these words: “The most
important thing which you need to know about this topic is
that you should never, never, never trust anyone from the Civil
Rights Section of the Department of Justice.”
I’m waiting to be proved wrong — but I would bet against
that ever happening.
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FREEING THE INNOCENT:
ACTUAL INNOCENCE AND THE
WRIT OF HABEAS CORPUS
by Gary A. Udashen and Tona Trollinger

Reasonable minds may disagree on many issues that arise in the criminal justice system. However, the one principle on
which everyone would be expected to agree is that prisons are for the guilty and the courts should ensure the innocent are
freed. In fact, this elemental idea is far from universally accepted. See Ex parte Elizondo, 947 S.W.2d 202 (Tex.Crim.App.
1996), (Judge Womack dissenting.) This article examines the constitutional basis for the contention that an actually in-
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nocent person should have access to the courts to challenge
his conviction.
At the threshold, we must decide whether
the Due Process Clause of the United States
Constitution forbids, not just the execution,
but the incarceration as well of an innocent
person. We need not pause long to answer
this question. . . . We think it clear . . . that
the incarceration of an innocent person is as
much a violation of the Due process Clause
as is the execution of such a person. It follows that claims of actual innocence are
cognizable by this Court in a postconviction
habeas corpus proceeding whether the punishment assessed is death or conﬁnement. In
either case, such claims raise issues of federal
constitutional magnitude.
Ex parte Elizondo, 947 S.W.2d 202 (Tex.
Crim. App. 1996).
In a democratic society, two propositions are clear. Truth
is the province of the judiciary, and courts, staffed by fallible
humans, inevitably err. As a consequence, some means must
exist to exonerate those legally guilty but actually innocent,
balancing the State’s interests in ﬁnality and efﬁciency with
its interest in fair play. As the Court of Criminal Appeals has
recognized, that means is the writ of habeas corpus.
The “Great Writ” of habeas corpus, “the most celebrated
writ in the English Law,” 3 William Blackstone, Commentaries
at 129, offers protection against “illegal restraint or conﬁnement.” Fay v. Noia, 372 U.S. 391, 400 (1962). Habeas corpus
relief is based on the principle “that in a civilized society,
government must always be accountable to the judiciary for a
man’s imprisonment: if the imprisonment cannot be shown
to conform with the fundamental requirements of law, the
individual is entitled to his immediate release.” Id. at 402.
The Texas Constitution vests in the Courts the power to issue writs of habeas corpus, Tex. Const. Art. 5, §5, construed
to encompass claims raising jurisdictional or fundamental
defects or constitutional issues. Ex parte Tuley, 109 S.W.3d
388 (Tex.Crim.App. 2002); Ex parte Graves, 70 S.W.3d 103,
109 (Tex.Crim.App. 2002). Claims of actual innocence raise
issues of constitutional magnitude.
Federal Due Process
A. Introduction: Herrera and Schlup Claims

Assertions of actual innocence are categorized either as
Herrera-type claims or Schlup-type claims. Herrera v. Collins, 506 U.S. 390, 113 S.Ct. 853, 122 L.Ed.2d 203 (1993);
Schlup v. Delo, 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808
(1995). See Elizondo, 947 S.W.2d at 208; Ex Parte Franklin,
72 S.W.3d 671 (Tex.Crim.App. 2002). A Herrera-type claim
involves a substantive claim in which the applicant asserts
a bare claim of innocence based solely on newly discovered
evidence. Schlup, 513 U.S. at 314, 115 S.Ct. 851. See also
Elizondo, 947 S.W.2d at 208. A Schlup-type claim, on the
other hand, is a procedural claim in which the applicant’s
claim of innocence does not alone provide a basis for relief
but is tied to a showing of constitutional error at trial. Schlup,
513 U.S. at 314, 115 S.Ct. 851.
The Herrera decision serves as sound precedent for recognition of habeas relief when an actual innocence claim
alone is raised. In Herrera, six members of the Court suggested execution of the innocent was antithetical to our
constitutional system. Justice O’Connor, joined by Justice
Kennedy, stated that “the execution of a legally and factually innocent person would be a constitutionally intolerable
event.” 506 U.S. at 420. Justice O’Connor then concluded
that the existence of federal relief for such a person need not
be addressed in the case before the Court. Id. Justice White
stated that “a persuasive showing of actual innocence made
after trial ... would render unconstitutional the execution of
the petitioner in this case.” Id. at 429. He also declined to
ﬁnally decide the issue on the record before the Court. Justice
Blackmun, joined in dissent by Justices Souter and Stevens,
stated that executing an innocent person is the “ultimate
arbitrary imposition” and unquestionably violates both the
Eighth and Fourteenth Amendments.1 Id. at 437.
The Court of Criminal Appeals agreed with the “sound
and fundamental principle of jurisprudence” that the execution of an innocent person “would surely constitute a
violation of a constitutional or fundamental right.” Holmes
v. Honorable Court of Appeals for the Third Dist, 885 S.W.2d
389, 397 (Tex.Crim.App. 1994). In Elizondo, this Court
extended its holding, verifying that the Due Process Clause
of the Fourteenth Amendment forbids the incarceration of
an innocent person. 947 S.W.2d at 204.
This principle is essential in a constitutional system. “After
all, the central purpose of any system of criminal justice is
to convict the guilty and free the innocent.” Herrera, 506
U.S. at 399. See United States v. Nobles, 422 U.S. 225, 230, 95
S.Ct. 2160, 45 L.Ed.2d 141 (1975). Further, in this context,
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no legally cognizable distinction exists between a prisoner
sentenced to death and one sentenced to a term of imprisonment. “It would be a rather strange jurisprudence ... which
held that under our Constitution [the actually innocent]
could not be executed, but that he could spend the rest of
his life in prison.” Herrera, 506 U.S. at 405.
Conceptually, relief for the actually innocent arises under
the Due Process Clause of the Fourteenth Amendment. In
fact, both procedural and substantive due process demand
habeas relief under these circumstances.
B. Due Process, Generally
The Due Process Clause of the Fifth Amendment provides
that “No person shall ... be deprived of life, liberty, or property, without due process of law” The Due Process Clause of
the Fourteenth Amendment states the same as to the action
of a State. The Clause protects individuals against two types
of government action. “Substantive due process” prevents
the government from engaging in conduct that “shocks the
conscience,” Rochin v. California, 342 U.S. 165, 172, 72 S.Ct.
205, 96 L.Ed. 183 (1952), or interferes with rights “implicit
in the concept of ordered liberty.” Palko v. Connecticut, 302
U.S. 319, 325-326, 58 S.Ct. 149, 152, 82 L.Ed. 288 (1937).
Additionally, even when government action depriving a
person of life, liberty, or property survives substantive due
process scrutiny, it still must be implemented in a fair manner. Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 47
L.Ed.2d 18 (1976). This requirement traditionally is denominated “procedural due process.” United States v. Salerno, 481
U.S. 739, 746, 107 S.Ct. 2095, 2101, 95 L.Ed.2d 697 (1987).
Both procedural and substantive due process provide bases
for constitutional exoneration of a prisoner with a clear and
convincing claim of actual innocence.
C. Procedural Due Process
Criminal process is deﬁcient when it “offends some principle of justice so rooted in the traditions and conscience
of our people as to be ranked as fundamental.” Medina v.
California, 505 U.S. 437, 445-446, 112 S.Ct. 2572, 120 L.Ed.2d
353 (1992) (quoting Patterson v. New York, 432 U.S. 197, 202,
97 S.Ct. 2319, 53 L.Ed.2d 281 (1977)). The province and
duty of the judiciary is to correct its own errors. Barring a
prisoner with a genuine claim of actual innocence without
offering a procedure for vindication of that claim by judicial
review offends fundamental principles of justice.
A balancing of relevant interests reveals the necessity of
recognizing a claim to procedural due process. Certainly,
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the State’s interest in ﬁnality is important, but a society that
knowingly imprisons the innocent cannot call itself just. The
interest to the prisoner is paramount: No price can be placed
on freedom. Further, the State has an interest in liberating
the innocent: Any democratic society by deﬁnition cherishes
freedom and abhors imprisoning the innocent. Finally, the
cost to the State is slight. The judiciary will confront litigation of only a very few claims that satisfy an extraordinarily
high standard.
As the Court noted in Holmes, a balance of interests compels the conclusion that due process requires provision of a
judicial forum in which to litigate these claims. 885 S.W.2d
at 400. This high standard of proof minimizes any burden
on the State. In fact, because the presumption of innocence
dissolves upon a ﬁnding of guilt, the burden of proof can
be placed upon the applicant. Consistently adhering to this
high standard, the Court holds the habeas court must be
“convinced that [the] new facts unquestionably establish
[the applicant’s] innocence.” Elizondo, 947 S.W.2d at 209
(quoting Schlup, 513 U.S. at 317). Speciﬁcally, the Court
adheres to the views of the Supreme Court, expressed in
Schlup, that when asserting a Herrera-type claim, the applicant must “demonstrate by clear and convincing evidence
that no reasonable juror would convict him in light of the
new evidence.” Elizondo, 947 S.W.2d at 209. The Court
ampliﬁed in Franklin, holding the evidence presented must
constitute afﬁrmative evidence of the applicant’s innocence.
72 S.W.3d at 678.
Simply stated, the procedural component of the Due Process Clause mandates habeas relief for the actually innocent.
A society cannot call itself free if it knowingly imprisons the
innocent without providing a judicial venue in which to raise
solid claims of innocence.
D. Substantive Due Process
Principles of substantive due process compel a like conclusion. “‘[T]he full scope of the liberty guaranteed by the
Due Process Clause cannot be found in or limited by the
precise terms of the speciﬁc guarantees elsewhere provided
in the Constitution. This “liberty” is not a series of isolated
points ... It is a rational continuum which, broadly speaking,
includes a freedom from all substantial arbitrary impositions and purposeless restraints ...’” Planned Parenthood of
Southeastern Pa. v. Casey, 505 U.S. 833, 848, 112 S.Ct. 2791,
120 L.Ed.2d 674 (1992) (quoting Poe v. Ullman, 367 U.S.
497, 543, 81 S.Ct. 1752, 1777, 6 L.Ed.2d 989 (1961) (opinion dissenting from dismissal on jurisdictional grounds)).

Knowingly to imprison the innocent is an arbitrary imposition and purposeless restraint. As the Court recognized in
Elizondo, a constitutional society founded on due process
simply cannot tolerate punishing the innocent. See Elizondo,
947 S.W.2d at 209.
Concededly, Justice Rehnquist, writing for the Court in
Herrera, included some language tending to indicate substantive due process did not apply to analysis of the issue of
whether federal habeas relief extended to claims of actual
innocence. See 506 U.S. at 400-01. However, the comments begged the essential question — does imprisonment
of the actually innocent violate the Constitution — and
were predicated on concerns of federalism and the starkly
limited nature of federal habeas corpus, neither of which is
extant in state writs under Art. 11.07 or 11.071, Tex. Code
Crim. Proc. Thus, Justice Rehnquist’s exposition does not
preclude recognition on the State level of a substantive due
process claim.
Further, the Justice Rhenquist’s reasoning is not sound.
The Court disclaimed substantive due process as a source of
recognition of freestanding innocence claims because a person convicted in a constitutionally fair trial is legally guilty.
In other words, the actual innocence construct presupposes
legal guilt. Thus, the Court reasoned, no question could
arise regarding punishment of an innocent person. Id. at
407 n. 6. The very issue was whether the applicant was in
fact innocent.
As the Herrera dissent underscored, however, and the
Court of Criminal Appeals afﬁrmed in Elizondo, the habeas
applicant does not attack the jury verdict. “Nowhere does
[the] applicant claim that the verdict is invalid or should be
invalidated. What he wants is a new trial based on newly
discovered evidence which he claims proves his innocence.”
Elizondo, 947 S.W.2d at 209. However, the question is not
whether the Constitution forbids punishment of a person
who is legally guilty but factually innocent but whether it
denounces punishing one who would be found legally innocent if tried today. See Charles R. Morse, Habeas Corpus
and “Actual Innocence”: Herrera v. Collins, 113 S.Ct. 853
(1993), 16 Harv. J. L. and Pub. Pol’y 848 (1993). The focus is
on the present, not on the prior trial. This issue is amenable
to substantive due process analysis.
In any event, the Court conceded that “a truly persuasive
demonstration of ‘actual innocence’ would make a conviction
unconstitutional. Herrera, 506 U.S. at 417. A “truly persua-

sive demonstration of innocence” undermines the construct
of legal guilt to the extent that, at some point, it disappears.
Application of principles of substantive due process is then
invited. See People v. Washington, 171 Ill.2d 475, 488-489, 665
N.E.2d 1330 (1996). In the face of extraordinary evidence
of actual innocence, denial of a judicial forum eviscerates
due process.
This holding does not extend the Due Process Clause to
“require that every conceivable step be taken, at whatever
cost, to eliminate the possibility of convicting an innocent
person.” See Patterson v. New York, 432 U.S. 197, 208, 97 S.Ct.
2319, 53 L.Ed.2d 281 (1977). This Court carefully balances
the interests of the prisoner in access to a forum to test the
most basic justice of a sentence2 and the interest of the State
in ﬁnality and efﬁciency by granting relief in only the most
extraordinary cases. Adherence to this standard assures the
courts will not be overburdened with frivolous claims.
When the burden is so “exceedingly heavy” that the applicant must “unquestionably establish his innocence,” Ex parte
Tuley, 109 S.W.3d 388, 390 (Tex.Crim.App. 2002), the justice
system will not experience any sort of cataclysmic tumult. In
fact, history demonstrates it hardly experiences a whimper.
“Claims of actual innocence are rare and the cases in which
relief is granted are even more rare.” Id. at 394. The Tuley
court empirically noted that, since the Elizondo decision, applicants had six years to ﬁle claims. No ﬂood materialized.
Nor, the court noted, did Elizondo encourage inmates or their
friends and family to harass victims of crimes to encourage
them to recant. Id. at 395. The only tangible effect of the
ruling was to free the innocent. “The criminal justice system
has done justice.” Id.
Habeas is the essential and the only viable means of vindicating actual innocence claims. “The principal purpose
of the writ of habeas corpus is to serve as a bulwark against
convictions that violate fundamental fairness.” Engle v. Isaac,
456 U.S. 107, 126, 102 S.Ct. 1558, 71 L.Ed.2d 783 (1982)
(quoting Wainwright v. Sykes, 433 U.S. 72, 97, 97 S.Ct. 2497,
53 L.Ed.2d 594 (1977) (Stevens, J., concurring). Habeas corpus is the last judicial inquiry into the validity of a criminal
conviction, the ﬁnal opportunity of the courts to correct
their inevitable errors.
The system of executive clemency cannot accomplish
this function. While the Court in Herrera called executive
clemency the “fail safe” in our criminal justice system, 506
U.S. at 391, the Court did not hold this device satisﬁes the
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commands of the Fourteenth Amendment, and the dissent
persuasively argued it does not. As the majority concedes, “’A
pardon is an act of grace.’” 506 U.S. at 413. The vindication
of the actually innocent that is constitutionally commanded
cannot be made to turn on the unreviewable discretion of
an executive ofﬁcial or administrative tribunal. In Ford v.
Wainwright, the Court recognized this, explicitly rejecting the
argument that executive clemency was adequate to vindicate
the Eighth Amendment right not to be executed if one is
insane. 477 U.S., at 416, 106 S.Ct. at 2605. The possibility
of executive clemency “exists in every case in which a defendant challenges his sentence under the Eighth Amendment.
Recognition of such a bare possibility would make judicial
review under the Eighth Amendment meaningless.” Solem
v. Helm, 463 U.S. 277, 303, 103 S.Ct. 3001, 3016, 77 L.Ed.2d
637 (1983).
A like result obtains in due process analysis. “The government of the United States has been emphatically termed a
government of laws, and not of men. It will certainly cease to
deserve this high appellation, if the laws furnish no remedy
for the violation of a vested legal right.” Marbury v. Madison,
5 U.S. (1 Cranch) 137, 163, 2 L.Ed. 60 (1803). As the Herrera
dissent recognized, we no longer live under a government of
laws if the exercise of a legal right turns on “an act of grace.”
506 U.S. at 440. “The very purpose of a Bill of Rights was to
withdraw certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of majorities and
ofﬁcials and to establish them as legal principles to be applied
by the courts.” West Virginia Bd. of Ed. v. Barnette, 319 U.S.
624, 638, 63 S.Ct. 1178, 1185, 87 L.Ed. 1628 (1943).
The Courts turn the Constitution on its head if it vests in
the unreviewable discretion of executive ofﬁcials the province
of correcting the errors of the judiciary. The very concept
of constitutional government is undermined. If the judicial
system erred in convicting the innocent, the judicial system
must correct its error. Habeas corpus stands as the only viable basis for achieving due process relief.
Endnotes
1

Justices Scalia and Thomas, concurring in the judgment of the Court,
indicated execution of the innocent would not transgress the Constitution. 506 U.S. at 427-430. The majority of the Court simply assumed
violation, without deciding the issue.

2

See Kuhlmann v. Wilson, 477 U.S. 477 U.S. 436, 452, 106 S.Ct. 2616, 91
L.Ed.2d 364 (1986).
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THE ADMISSIBILITY OF A COHORT’S
OUT-OF-COURT STATEMENTS:
A Study of the Right to Confront
and Cross-Examine by Kevin Fine and Chad Morgan

1

I. Introduction

Jerry Seinfeldʼs pretentious little pal, George Castanza, once instructed Jerry, “Just remember, itʼs not a lie if you believe
it.”2 Although George was justifying a lack of candor, his rationalization makes a good point for purposes of this article. It
also drives home the import of the ancient proverb, “[h]e who states his case ﬁrst seems right, until his rival comes and crossexamines him.”3 This article focuses on the admissibility of a co-defendantʼs hearsay statements against a defendant. It is taken,
in large part, from an historical perspective. The article begins with a section on the general principles of the Confrontation
Clause. This is followed by the leading United States Supreme Court cases on the subject. The ﬁnal portion of the article is
devoted entirely to the recent Supreme Court opinion of Crawford v. Washington.4

II. The Broad Picture of the Confrontation Clause

The Confrontation Clause of the Sixth Amendment provides that “[i]n all criminal prosecutions, the accused shall enjoy
the right ... to be confronted with the witnesses against him.”5 The central purpose of the Confrontation Clause is to ensure
the reliability of the evidence against an accused through rigorous testing in an adversary proceeding before the trier of fact.6
The Confrontation Clause exists, at least in part, to keep criminal proceedings fair.7 The underlying purpose of the Confronta22 VOICE FOR THE DEFENSE
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tion Clause is to enhance accuracy in the fact ﬁnding process
by ensuring the defendant an effective means to test adverse
evidence.8 Confrontation enhances the accuracy because (1)
a witness who testiﬁes under oath will be impressed with the
seriousness of the matter and the possibility of a penalty for
perjury; (2) cross-examination, which has been described as
“the greatest legal engine ever invented for the discovery of
truth,” is available for testing the credibility of the witness; and
(3) the demeanor of the witness can be considered by the jury
in assessing credibility.9 Thus, the literal right to “confront”
witnesses at trial forms the core of the values preserved by the
Confrontation Clause.10
At its inception, the primary object of the Confrontation
Clause was to preclude the use of depositions or ex parte afﬁdavits as original evidence.11 The right of an accused to meet
his accusers face-to-face is mentioned in, among other things,
the Bible, Shakespeare, and 16th- and 17th-century British
statutes, cases, and treatises.12 As traditionally understood,
the right was designed to prevent the kind of abuse, by way of
example, that permitted the Crown to convict Sir Walter Raleigh
of treason on the basis of the out-of-court confession of Lord
Cobham, a co-conspirator.”13
The right to confrontation necessarily includes the right to
cross-examine. Two years after Gideon v. Wainwright,14 the
Supreme Court, in Pointer v. Texas, addressed whether the
Sixth Amendmentʼs confrontation clause applies to the states
under the due process clause of the Fourteenth Amendment.15
The Court held that the right of the accused to confront the
witnesses against him is a “fundamental right essential to a fair
trial” and, therefore, made obligatory on the states by the Fourteenth Amendment.16 One of the primary interests secured by
the Sixth Amendment is to ensure an opportunity for effective
cross-examination, the “greatest legal engine ever invented for
the discovery of truth.”17 The Confrontation Clause is violated
when appropriate cross-examination is limited; for the right of
cross-examination is implicit in the right of confrontation provided by the Sixth and Fourteenth Amendments.18 Certainly,
“no one experienced in the trial of lawsuits would deny the
value of cross-examination in exposing falsehood and bringing
out the truth in the trial of a criminal case.”19

III. United States Supreme Court Opinions
Pointer v. Texas

As mentioned above, the Sixth Amendmentʼs Confrontation
Clause was made applicable to the States via the Fourteenth
Amendment in Pointer v. Texas.20 Bob Pointer and an accomplice, Dillard, were arrested for robbery. The two were
taken before a judge and given an examining trial. At the
preliminary hearing, the complaining witness testiﬁed as to his
version of events. Neither Pointer, nor his co-defendant was
represented by counsel. Before Pointerʼs trial, the complaining
witness moved out of state. The prosecution, therefore, offered
a transcript of his testimony given at the preliminary hearing.
Pointer was convicted and subsequently appealed to the United
State Supreme Court. Like the Court had done two years prior,

in Gideon v. Wainwright, it espoused the principle that the
Fourteenth Amendment mandates State compliance with the
Bill of Rights when the provision at issue is “fundamental and
essential to a fair trial.”21 The Court declared:
There are few subjects, perhaps, upon which this court
and other courts have been more nearly unanimous
than in their expressions of belief that the right of
confrontation and cross-examination is an essential
and fundamental requirement for the kind of fair trial
which is this countryʼs constitutional goal. Indeed, we
have expressly declared that to deprive an accused of
the right to cross-examine the witnesses against him
is a denial of the Fourteenth Amendmentʼs guarantee
of due process of law.22
Pointer stands for the proposition that the Confrontation
Clause guarantees certain aspects of the process itself by providing a mechanism to test the truth of a statement used against a
defendant, namely, cross-examination.

Bruton v. United States

Five years after Pointer, the Supreme Court addressed
whether the admission of a co-defendantʼs statement in a joint
trial violated the right of cross-examination secured by the
Confrontation Clause.23 In Bruton v. United States, the Court
held that “because of the substantial risk that the jury, despite
instructions to the contrary, looked to the incriminating extrajudicial statements in determining petitionerʼs guilt, admission
of [the co-defendantʼs] confession ... violated petitionerʼs right
of cross-examination secured by the Confrontation Clause of
the Sixth Amendment.”24
George William Bruton was tried jointly with his co-defendant, Evans, for armed postal robbery. Evans gave two custodial
confessions to the investigating postal inspector, one stating
he had an accomplice and the other naming Bruton as the accomplice. Neither Bruton, nor Evans took the stand in their
own defense. During the government’s case-in-chief, the postal
inspector testiﬁed to the contents of both confessions given
by Evans. Prior to admitting the evidence, however, the trial
court instructed the jury to disregard any reference to Bruton
in Evans’ confession.
The Court ﬁrst addressed the effect of the curative instruction. Citing Jackson v. Denno,25 the Court repudiated the
assumption that an instruction to disregard would avoid any
encroachment on the right of confrontation and cross-examination.26 “The naive assumption that prejudicial effects can be
overcome by instructions to the jury ... all practicing lawyers
know to be unmitigated ﬁction,” declared the Court.27
Turning to the Confrontation Clause issue, the Court ﬁrst
reafﬁrmed that the right of cross-examination is encompassed
within the right of confrontation secured by the Sixth Amendment.28 The Court then addressed the speciﬁc facts of the
case. The use of Evansʼ confessions against Bruton presented
December
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a situation, the Court indicated, that set out before the jury
evidence that was highly and inevitably suspect. Such a situation calls into question the practical and human limitations
of the jury system in terms of whether jurors can realistically
disregard such evidence. Such is the case “where the powerfully incriminating extrajudicial statements of a co-defendant,
who stands accused side-by-side with the defendant, are deliberately spread before the jury.”29 The Court announced that
the unreliability of a co-defendantʼs confession is intolerably
compounded when the co-defendant does not testify and cannot
be tested by cross-examination. “It was against such threats
to a fair trial that the Confrontation Clause was directed.”30
The poignancy of the Bruton opinion, is that a co-defendantʼs
custodial confession, inculpating both the defendant and codefendant alike, is not admissible
in a joint trial and not divisible for
the juryʼs consideration.

Douglas v. Alabama

“[h]e who
states his case ﬁrst
seems right,
until his rival
comes and
cross-examines
him.”

To digress, prior to Bruton, the
Supreme Court decided the case
of Douglas v. Alabama.31 In that
case, two people, Douglas and
Loyd, were accused of assault.
Loyd confessed, naming Douglas
as his cohort in crime. Unlike
Bruton, though, Douglas and Loyd
were tried separately. Loyd was
tried ﬁrst and found guilty. When
Douglas came to trial, the State
called Loyd as a witness against
Douglas. Loydʼs case, however,
was pending appeal and Loyd,
therefore, invoke his right to remain silent and refused to answer
any questions. The prosecutor,
undeterred, used the confession
under the guise of refreshing
Loydʼs recollection. The Court
held that Douglasʼ inability to
cross-examine Loyd denied him
“the right of cross-examination secured by the Confrontation
Clause.”32 Here, the Supreme Court was addressing a custodial
confession of a co-defendant used in a defendantʼs separate trial.
The importance of the fact that the co-defendantʼs statement was
a “confession” and that it was given to law enforcement while
in custody will become more clear in the cases below.

Ohio v. Roberts

In 1980 the Supremes decided Ohio v. Roberts. The
Court formulated a general approach for determining when
incriminating statements, admissible under a hearsay exception, are sufﬁciently reliable to satisfy the requirements of the
Confrontation Clause.33 Herschel Roberts was arrested and
charged with forgery and possession of stolen credit cards.
Three days after his arrest, a preliminary hearing was held in
a municipal court. The prosecution called several witnesses,
24 VOICE FOR THE DEFENSE

including one of the victims, Bernard Isaacs. Robertsʼ lawyer
called, as his only witness, Isaacʼs daughter, Anita. The lawyer
happened to see her standing in the hallway and, so, called her
to the stand in an attempt to have her admit she gave Roberts
permission to use the checks and the credit cards. Anita denied
any involvement. After the preliminary hearing, Anita left the
state of Ohio and could not be located prior to trial despite the
prosecution having issued ﬁve separate subpoenas. At trial,
Roberts had a different lawyer and took the stand in his own
defense. He testiﬁed that Anita gave him the checkbook and
credit cards with the understanding that he could use them. In
rebuttal, the prosecution offered Anitaʼs testimony from the
preliminary hearing. The question facing the Court was whether
Anitaʼs preliminary hearing testimony was admissible over a
Confrontation Clause objection.
The Court held that it was.
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In reaching its decision, the
Supreme Court set out a two part
test for analyzing a Confrontation Clause challenge to hearsay
evidence. The ﬁrst part required a
demonstration by the prosecution
that the declarant was unavailable
to testify in court.34
The second part of the test required showing the statement had
certain “indicia of reliability.”35
Under the Roberts approach, the
necessary reliability could be
inferred, without more, where the
evidence falls within a “ﬁrmly
rooted” hearsay exception. If the
hearsay exception could not be
considered “ﬁrmly rooted,” the
evidence was presumed inadmissible and was excluded, absent a
showing of “particularized guarantees of trustworthiness.”36

The Court found that Anitaʼs preliminary hearing testimony
did bear sufﬁcient “indicia of reliability.”37 In reaching this
conclusion, the Court looked to whether the preliminary hearing
provided Roberts with an adequate opportunity to cross-examine Anita and whether counselʼs questioning of her comported
with the principal purpose of cross-examination.38 The Court
reasoned that, although counsel called her to the stand and never
requested to treat Anita as a hostile witness, the basic tennor
of counselʼs questions generally comported to those normally
associated with cross-examination. Counselʼs presentation was
replete with leading questions and challenged whether Anita
was telling what she believed to be the truth, whether she accurately perceived and remembered events, and whether she
intended the meaning conveyed by her testimony. Speciﬁcally,
counsel explored the underlying facts in detail. He established
that Anita and Roberts shared an apartment, thus suggesting

an ulterior motive for casting blame on Roberts. He also challenged her truthfulness by suggesting she gave Roberts the
checks and credit cards in exchange for a television.

Lee v. Illinois

Five years after Roberts, the Supreme Court heard the case of
Lee v. Illinois.39 Millie Lee and her boyfriend, Edwin Thomas,
were tried jointly and convicted of killing Leeʼs aunt, Mattie
Darden (Aunt Beety), and a friend of Dardenʼs, Odessa Harris.
Each gave a confession which paralleled one another in many
respects. However, with regard to instigating the murders,
each blamed the other.
In Lee’s confession, she stated Thomas became increasingly
upset over Aunt Beety’s treatment
of Lee. On the night of the killings,
Aunt Beety was in her bedroom with
Odessa when an argument ensued.
Lee and Thomas were in the kitchen
washing dishes at the time. Odessa
came from the bedroom chastising
Lee for the way she was speaking
to her aunt. Thomas, now at wit’s
end, could not take any more and,
when Odessa turned back toward
the bedroom, he stabbed her with
a 24 inch long, kitchen knife. Aunt
Beety, hearing the commotion and
Odessa’s cry for help, started to get
up with a knife in her hand. Believing her Aunt Beety also had a gun in
the bedroom, Lee grabbed a butcher
knife and started at her, stabbing her
numerous times.

The trial court found Lee guilty of murder with respect to
both Aunt Beety and Odessa. In announcing the decision, the
trial court expressly relied on Thomas’ statement regarding prior
planning to refute the argument Lee was acting in self-defense
or under sudden passion at the time of she stabbed Aunt Beety
and Thomas’ claim he asked Lee whether she want to go through
with the plan to refute the argument Lee was not involved in
Odessa’s murder.
The issue addressed by the Supreme Court was whether the
substantive use of a hearsay confession denied Lee her rights
guaranteed under the Confrontation Clause.40 The Court found
that without testing the statement with contemporaneous crossexamination or its equivalent, the dangers inherent in such a
statement cannot be overcome.41
Note that although in Roberts the
Court looked to the process of
the pre-trial hearing to determine
reliability, it refused to look to the
process of the police interrogation
to determine reliability. The critical difference was the presence
of testing by cross-examination
in the process.

“In all criminal
prosecutions,
the accused shall
enjoy the right ...
to be confronted
with the witnesses
against him.”

Thomas’ confession contained
many of the details included in Lee’s
statement. Thomas, however, went
on to describe a prior plan to kill
Aunt Beety. Thomas’ statement also
differed from Lee’s in that Thomas
described a conversation between himself and Lee just prior to
the stabbing of Odessa. He claimed he turned to Lee and asked
her whether she wanted to go through with the plan. Lee paused
in thought momentarily and then responded, “yes.”

On the day of trial, both Lee and Thomas withdrew motions
for severance with the understanding the trial court would
use the confessions separately in determining the guilt of each
defendant. Lee’s lawyer argued that Lee should be found guilty
only of manslaughter with respect to Odessa and that Lee was
either acting in self-defense or under sudden passion at the time
she stabbed Aunt Beety. Under Illinois law, Lee would not be
responsible for the death of Odessa unless she was involved prior
to or during the killing. Lee’s lawyer maintained Lee’s confession
simply did not bear out her involvement in Odessa’s murder.

Lilly v. Virginia

The next consideration of
the Confrontation Clause by the
Supreme Court was in Lilly v.
Virginia.42 Benjamin Lee Lilly,
his brother, Mark, and his roommate, Gary Barker, burglarized
a home on December 4, 1995.
They stole nine bottles of liquor,
three loaded guns, and a safe. The
following day, the three of them
drank the stolen liquor and then
robbed a country store. Later
that day, their car broke down.
In need of transportation, they
abducted a man, Alex DeFilippis.
They drove DeFilippisʼ car to a
deserted location where one of them shot and killed the man.
Thereafter, they committed two more robberies before being
caught by the police two days after the crime spree began.
After their arrest, each of the three men were questioned
separately by law enforcement authorities. Benjamin Lee did
not mention the murder during his questioning and stated that
his brother and Gary forced him to participate in the robberies.
Mark and Gary, however, gave somewhat different accounts of
the crime spree, but both maintained it was Benjamin Lee who
masterminded the robberies and shot DeFilippis.
At Benjamin Lee’s trial for capital murder, abduction, carjacking, and ﬁrearms charges, the Commonwealth of Virginia
called Mark to testify. Mark invoked his Fifth Amendment
December
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privilege. The Commonwealth offered Mark’s confessions as
statements against interest. Lilly objected on Confrontation
Clause grounds. The trial court allowed the evidence and Lilly
was convicted and sentenced to death. The Virginia Supreme
Court afﬁrmed, reasoning that a statement against penal interest
is a “ﬁrmly rooted” exception to the hearsay rule and that the
self-serving nature of Mark’s statements went to weight, not
admissibility for Confrontation Clause purposes.
The Supreme Court granted certiorari, in part, because the
Virginia Supreme Court held
that the self-serving nature
of Markʼs statements went
to the weight not admissibility.43 The concern was that
the Virginia courtʼs decision
represented a “significant
departure” from federal Confrontation Clause jurisprudence.44
All nine Justices agreed
the introduction of Markʼs
statement violated Benjamin Leeʼs rights guaranteed under the Confrontation
Clause.45 Four of the Justices, Rehnquist, OʼConnor,
Kennedy, and Thomas would
have remanded to the Virginia
high court for consideration
of the case under the second
prong of Roberts.46 Scalia
concluded the admission of
the statements at trial was a
paradigmatic violation of the
Confrontation Clause.47 Another four Justices, Stevens,
Souter, Ginsberg, and Breyer
discussed whether a statement
against penal interest was a
“firmly rooted” exception
to the hearsay rule and conducted an analysis of Markʼs
statements under the second
prong of Roberts.48

IV. An Analysis of
Crawford v. Washington49
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The Crawford Court dealt with the admissibility of a witness’
statement to police. Michael Crawford was arrested for stabbing
a man who tried to rape his
wife. Both Michael and his
wife, Sylvia, were interrogated
twice by detectives. Michael
eventually confessed that he
and Sylvia had gone searching for Kenneth Lee because
of the attempted rape. They
found Lee at his apartment
where an argument led to Lee
being stabbed in the chest and
Michael being cut. Michael
claimed self-defense at trial
and testiﬁed to his side of the
story. Sylvia did not testify
because of the state’s marital
privilege. Michael testiﬁed he
was not quite positive he saw
anything in Lee’s hands, but
swore he saw him reaching
for something. Sylvia’s statement to police was a little different. She stated she did not
see anything in Lee’s hands
and she saw Lee reach into his
pocket after he was stabbed.
The State offered Sylvia’s
statement under the auspices
of the against penal interest
exception to the hearsay rule.
The statement was admitted
over a Confrontation Clause
objection.

[P]urpose of the
confrontation
clause is to
ensure the
reliability of the
evidence against
an accused through
rigorous testing in
an adversary
proceeding
before the trier
of fact.

A few things are clear after
Crawford. Trial courts no longer have to determine whether a
particular hearsay exception is “ﬁrmly rooted,” they will not
be called upon to perform the legal gymnastics of determining
whether a statement bears “particularized guarantees of trustworthiness,” and where the statements at issue are testimonial
in nature, testing under the crucible of cross-examination is
26 VOICE FOR THE DEFENSE

required. In Crawford, the Supreme Court readdressed whether
the Confrontation Clause actually requires “confrontation” in
order to pass constitutional muster.50 Prior to Crawford, the
focus of a Confrontation Clause analysis was on the reliability
of the out of court statement. The opportunity to cross-examine
the witness on a prior occasion was only a factor in determining
whether the statement was reliable.51
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Following Michaelʼs conviction, the Washington court
of appeals reversed. That
court applied “a nine factor
test, [pursuant to Roberts], to
determine whether Sylviaʼs
statement bore particularized
guarantees of trustworthiness.”52 After applying the nine factor test, the court of appeals found Sylviaʼs statement untrustworthy. The court speciﬁcally rejected the stateʼs argument
that Sylviaʼs statement was trustworthy because her statement
“interlocked” with Michaelʼs.53 The court noted that “although
the two statements agreed about the events leading up to the

stabbing, they differed on the issue crucial to petitionerʼs selfdefense claim.”54 The Washington Supreme Court disagreed
and afﬁrmed the trial court. The court concluded that, “although
Sylviaʼs statement did not fall under a ﬁrmly rooted hearsay
exception, it bore guarantees of trustworthiness: ʻ[W]hen a
codefendantʼs confession is virtually identical [to, i.e. interlocks
with,] that of a defendant, it may be deemed reliable.ʼ”55 The
United States Supreme Court granted certiorari “to determine
whether the Stateʼs use of Sylviaʼs statement violated the Confrontation Clause.”

nations as evidence against the accused.”70 The Court, based
on this inference, “reject[ed] the view that the Confrontation
Clause applies of its own force only to in-court testimony, and
that its application to out-of-court statements introduced at trial
depends upon ʻthe law of Evidence for the time being.ʼ”71 The
Court observed that “[l]eaving the regulation of out-of-court
statements to the law of evidence would render the Confrontation Clause powerless to prevent even the most ﬂagrant inquisitorial practices. Raleigh was, after all, perfectly free to confront
those who read Cobhamʼs confession in court.”72

In addressing the issue, the Court began by analyzing the
historical background of the Clause. The Court noted that “[t]he
right to confront oneʼs accusers is a concept that dates back to
Roman times.”56 The English common-law also believed that
one had a right to confront his accusers, which was contrary
to civil law.57 England, over time, “adopted some elements
of the civil-law practice.”58 In the 16th century the “Marian
bail and committal statutes required justices of the peace to
examine suspects and witnesses in felony cases.”59 These
statutes, though probably not intended to be used for evidence
gathering purposes, over time, became such a tool.60

Encompassed within the ﬁrst inference are also some general
assertions by the Supreme Court deﬁning the term “testimony”
and the speciﬁc types of statements the Confrontation Clause
was designed to keep out. “ʻTestimonyʼ ... is typically ʻ[a]
solemn declaration or afﬁrmation made for the purpose of
establishing or proving some fact.ʼ”73 Thus, “testimony” that
is not subject to cross-examination is not admissible as such
would violate the Confrontation Clause.74 Various examples of
“testimony” the Confrontation Clause was designed to keep out
include: (1) formal statements by an accuser made to government ofﬁcers; (2) “ex parte in-court testimony or its functional
equivalent–that is, ... afﬁdavits, custodial examinations, prior
testimony that the defendant was unable to cross-examine, or
similar pre-trial statements that declarants would reasonably
expect to be used prosecutorially;” (3) “extrajudicial statements ... contained in formalized testimonial materials, such
as afﬁdavits, depositions, prior testimony, or confessions;”
(4) “statements that were made under circumstances which
would lead an objective witness reasonably to believe that the
statement would be available for use at a later trial;” and (5)
“[s]tatements taken by police ofﬁcers in the course of interrogations.”75 The Court summarized the meaning of the Sixth
Amendment noting that the Confrontation Clause speciﬁcally
targets exclusion of “testimonial hearsay.”76

The Court placed particular emphasis on Sir Walter Raleighʼs
trial for treason in 1603. In Raleighʼs case his alleged accomplice, “Lord Cobham ... implicated him in an examination
before the Privy Council and in a letter.”61 Both the examination and letter were introduced at Raleighʼs trial.62 Raleigh
objected to the introduction of the two items arguing “Cobham
had lied to save himself: ʻCobham is absolutely in the Kingʼs
mercy; to excuse me cannot avail him; by accusing me he may
hope for favour.ʼ”63 Raleigh “demanded that the judges call
him to appear, arguing that ʻ[t]he Proof of the Common Law
is by witness and jury: let Cobham be here, let him speak it.
Call my accuser before my face ... ʼ”64 The judges overruled
Raleigh and he was convicted and sentenced to death.65 It is
interesting to note that at least one judge at Raleighʼs trial later
lamented, “the justice of England has never been so degraded
and injured as by the condemnation of Sir Walter Raleigh.”66
The Court also noted early case law as a factor that weighed
in favor of reading the Confrontation Clause to prohibit an
uncross-examined witness against the accused from testifying.
One such case, decided only “three years after the adoption
of the Sixth Amendment, held that depositions could be read
against an accused only if they were taken in his presence.”67
The state court had speciﬁcally held that “[i]t is a rule of the
common law, founded on natural justice, that no man shall be
prejudiced by evidence which he had not the liberty to cross
examine.”68
After an extensive review of the history of the Confrontation Clause, the Court found that its history supported “two
inferences about the meaning of the Sixth Amendment.”69
The ﬁrst inference was that “the principal evil at which the
Confrontation Clause was directed was the civil-law mode of
criminal procedure, and particularly its use of ex parte exami-

With regard to the meaning of “interrogations,” the Court
stated “[w]e use the term ʻinterrogationʼ in its colloquial, rather
than any technical legal, sense.”77 “Just as various deﬁnitions
of ʻtestimonialʼ exist, one can imagine various deﬁnitions of
ʻinterrogation,ʼ and we need not select among them in this case.
. . . [S]tatement[s], knowingly given in response to structured
police questioning, qualif[y] under any conceivable deﬁnition.”78 Interestingly, the Court cited Rhode Island v. Innis
for an analogous comparison of the term “interrogation” in
the technical sense.79 Innis was a Fifth Amendment Miranda
case involving a defendant who showed ofﬁcers where certain
evidence was located after overhearing a conversation between
the ofﬁcers.80 The Court there stated “the term ʻinterrogationʼ
under Miranda refers not only to express questioning, but also
to any words or actions on the part of the police (other than
those normally attendant to arrest and custody) that the police
should know are reasonably likely to elicit an incriminating
response from the suspect.”81 The argument, therefore, can be
made that the term “interrogation,” for Confrontation Clause
purposes, is broader. That is to say, because the focus is on
the testimonial nature of the statement, rather than the method
December

2004

VOICE FOR THE DEFENSE 27

by which the statement was obtained, any statement to police
during the their investigation falls within that class.
The second inference drawn by the Supreme Court was
“the Framers would not have allowed admission of testimonial
statements of a witness who did not appear at trial unless he was
unavailable to testify, and the defendant had a prior opportunity
for cross examination.”82 In that regard, the Court also stated,
“ex parte examinations might sometimes be admissible under
modern hearsay rules, but the Framers certainly would not have
condoned them.”83 Reading the text of the Sixth Amendment
it is clear that it allows “only those exceptions established
at the time of the founding.”84 At common law, our courts
“conditioned admissibility of an absent witnessʼ examination
on unavailability and a prior opportunity to cross-examine. The
Sixth Amendment therefore incorporates those limitations.”85
The historical sources place particular emphasis on the necessity that an opportunity to cross-examine is required to satisfy
the Confrontation Clause.86
Crawford returns the focus of a Confrontation Clause analysis back to that utilized in pre-Roberts cases.87 As a result, the
precedential value of some post-Roberts cases is called into
question.88 For example, in White v. Illinois, the “statement
of a child victim to an investigating police ofﬁcer” was found to
be admissible over a Confrontation Clause objection as a spontaneous declaration.89 In Crawford, the Court parenthetically
mentioned their opinion in White is “arguably in tension with
the rule requiring a prior opportunity for cross-examination.”90
The Court went on to note that “it is questionable whether
testimonial statements would ever have been admissible on
that ground in 1791; to the extent the hearsay exception for
spontaneous declarations existed at all, it required that the
statements be made ʻimmediat[ely] upon the hurt received,
and before [the declarant] had time to devise or contrive any
thing for her own advantage.ʼ”91 “Although our analysis in
this case casts doubt on that holding, we need not deﬁnitively
resolve whether it survives our decision today, because Sylvia
Crawfordʼs statement is testimonial under any deﬁnition.”92
However, the only question in White was “whether the Confrontation Clause imposed an unavailability requirement on
the types of hearsay at issue.”93 In rendering its decision, the
Court “[took] as a given ... the testimony properly [fell] within
the relevant hearsay exception.”94
The gravamen of the Courtʼs discussion is that our contemporary concepts of the hearsay exceptions, which would have
passed constitutional muster under a Confrontation Clause
analysis, must be redeﬁned. No longer is a statement which
would, under Texas jurisprudence, qualify as an excited utterance (spontaneous declaration) necessarily going to meet the
requisites of the old common law concept of a spontaneous
declaration for Confrontation Clause purposes. Under the
current case law in Texas, a statement meeting the excited utterance hearsay exception can be a statement made long after
the event giving rise to the excitement has passed.95 The Texas
cases allowing for the admission of such statements, weighed
28 VOICE FOR THE DEFENSE

December

2004

the time between the event and the making of the statement
simply as one of many factors in determining admissibility. It
appears, though, that under a Confrontation Clause analysis, the
statement must have been made “immediately upon the hurt”
to pass constitutional muster. The time to reﬂect is the very
basis for excluding the statement under Crawford.
The Court found the test set out in Roberts swept both too
broadly and too narrowly, thus giving rise to unpredictability
in its application. Roberts is too broad because it does not take
into consideration whether the hearsay statement amounts to ex
parte “testimony,” thus improperly excluding non-testimonial
statements that otherwise would be admissible under a hearsay
exception.96 It is too narrow in as much as it allows for the
admission of ex parte “testimony,” which should be subjected
to cross-examination for its admissibility, upon a ﬁnding of
“reliability.”97 To resolve the problem, the Court redirected
the focus of a Confrontation Clause analysis from whether a
statement was “reliable” to whether a statement is “testimonial.” With regard to Robertsʼ narrowness, the Court stated
“[w]here testimonial statements are involved, we do not think
the Framers meant to leave the Sixth Amendmentʼs protection
to the vagaries of the rules of evidence, much less to amorphous
notions of ʻreliability.ʼ”98
The Court also stressed the procedural safeguards the Sixth
Amendment imposes. “Admitting statements deemed reliable
by a judge is fundamentally at odds with the right of confrontation ... [;] the Clauseʼs ultimate goal is to ensure reliability
of evidence, but it is a procedural rather than a substantive
guarantee.”99 The focus on the procedural guarantee of the
Sixth Amendment right to confrontation is extremely important
because it “commands, not that evidence be reliable, but that
reliability be assessed in a particular manner: by testing in the
crucible of cross-examination.”100 The Court found that the test
from Roberts “replace[d] the constitutionally prescribed method
of assessing reliability with a wholly foreign one,” thus leaving
the admitted statement “untested by the adversary process.”101
The Court further stated that “[d]ispensing with confrontation
because testimony is obviously reliable is akin to dispensing
with jury trial because a defendant is obviously guilty. This is
not what the Sixth Amendment prescribes.”102
Still another cause of Robertsʼ unpredictability was that the
test it prescribed was subjective, leaving the determination of
reliability, as discussed above, quite unstable.103 State courts
utilizing Roberts have done so unpredictably and inconsistently.104 The most faulty aspect of the Roberts test, in the
eyes of the Supreme Court, was “not its unpredictability, but
its demonstrated capacity to admit core testimonial statements
that the Confrontation Clause plainly meant to exclude.”105
Adding fuel to the ﬁre was that lower courts “admit untested
testimonial statements ... [and] ﬁnd reliability in the very factors that make the statements testimonial.”106 The fact that
“inculpating statements are given in a testimonial setting is not
an antidote to the confrontation problem, but rather the trigger
that makes the Clauseʼs demands most urgent.”107

In analyzing Crawfordʼs claim, the Court demonstrated the
futility of the Roberts test by simply looking at the decisions of
the lower courts in Michael Crawfordʼs own case. In doing so,
the Court found the decisions of the lower courts exhibit a clear
demonstration of Roberts unpredictability.108 The uncross-examined statement of Sylvia Crawford to police during interrogation was the complained of statement. The statement was made
to police during interrogation while she was also a suspect.
The police told her that she may be “released ʻdepend[ing] on
how the investigation continues.ʼ”109 Most of the questions
from police were leading questions in which “she implicated
[Michael] in Leeʼs stabbing . . . [which] arguably undermined
his self-defense claim.”110 Crawfordʼs case, according to the
Court, is the epitome of “Robertsʼ unpredictable and inconsistent application.”111 The Court placed particular emphasis on
the trial courtʼs gullibility in believing that Sylviaʼs statement
to police was reliable because she was “being questioned by
law enforcement, and thus the [questioner was] ... neutral to
her and not someone who would be inclined to advance her
interests and shade her version of the truth unfavorably toward
the defendant.”112 Regarding the trial courtʼs ﬁndings the
Court wrote, “[t]he Framers would be astounded to learn that ex
parte testimony could be admitted against a criminal defendant
because it was elicited by ʻneutralʼ government ofﬁcers.”113
Only cross-examination, the Court found, could reveal Sylviaʼs
perception of the situation.114
The Court ultimately held that “[w]here testimonial evidence
is at issue ... the Sixth Amendment demands what the common
law required: unavailability and a prior opportunity for crossexamination.”115 Thus, it seems the Sixth Amendment has
been restored to its original grandeur by demanding testing by
cross-examination when the out-of-court statements are “testimonial” in nature. In this regard, the Court stated:
[The Confrontation Clause] applies to “witnesses” against
the accused – in other words, those who “bear testimony.”
“Testimony,” in turn, is typically “[a] solemn declaration or afﬁrmation made for the purpose of establishing or proving some
fact.” An accuser who makes a formal statement to government
ofﬁcers bears testimony in a sense that a person who makes a
casual remark to an acquaintance does not.116
The question, though, remains, just what sort of out-of-court
statements are “testimonial?” The Court left for another day
the meaning of “testimonial” as it pertains to the Confrontation
Clause. It did, however, give some, although limited, guidance.
The Court said statements made: (1) at a preliminary hearing,
(2) before a grand jury, (3) at a former trial, or (4) during police interrogations are all covered for now “at a minimum [as]
testimonial.”117 Thus, it is clear from Crawford that there
are four types of statements that, absent cross-examination,
violate a citizen-accusedʼs Sixth Amendment right to confront
the witnesses against him. However, what is not clear from
Crawford is the breadth of the term “testimonial.” For example,
is an excited utterance made to police ofﬁcers, hours after an

event, still admissible against the accused? What about the
911 tape of the complainant calling for emergency assistance?
And what about statements made and reports generated during
sexual assault exams?
At present, we have no ready answers to these questions. It
seems sure, though, that any statement taken by police or at their
behest will be testimonial in nature and, therefore, subject to
exclusion absent an opportunity to cross-examine the witness.
In this regard, statements taken from sexual assault complainants during a “rape kit” exam would seem to fall into this category. Additionally, domestic assault complainants’ statements
to investigating ofﬁcers would seem to fall here as well. A call
for emergency assistance may, however, not so easily ﬁt the
bill. At least now, though, defense counsel can rest easier in the
knowledge they no longer have to navigate the enigmatic maze
of Confrontation Clause analysis once required by Roberts.
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Objecting to the Term Victim in Texas Cases
I recently appealed a conviction in a family violence case, tried by a good defense lawyer, in which the defense
never objected to the use of the term “victim” by the prosecutor or her witnesses. The evidence was weak - but the
defendant was convicted. The consistent and repeated use of the word “victim” had doomed the accused more
thoroughly than any actual evidence in the case.
Accordingly, I drafted this Motion in Limine. A number of fair alternatives are available - complaining witness, complaining party, or just to call the alleged victim by his or her name. While this Motion is no work of
art, an objection to the gratuitous use of the term “victim” should be made in any case in which a self-defense or
false accusation defense is anticipated.

NO. 2 - 2 - MNE
THE STATE OF TEXAS
V.
DEED N. HURTER

§
§
§

IN THE 666th DISTRICT
COURT OF
HORACE COUNTY, TEXAS

MOTION IN LIMINE
TO THE HONORABLE JUDGE OF SAID COURT:
DEED N. HURTER, Defendant, by and through his attorney Ian Barbar, respectfully moves the Court
to instruct the State not to refer to the complaining witness, or anyone else, as a“victim” in this case.
1. In many cases, it is clear a crime was committed, and the defense is that the “victim” was victimized
by someone else. In such a case, it is proper to refer to the complaining witness as a victim - and doing
so does not presume the guilt of the accused. However, in the instant case there is no question as to
mistaken identity. This is a case where the sole question before the jury is whether the complaining
witness is a victim - or whether the Defendant is the victim of a false and malicious allegation.
The Defendant hereby moves:
a. That between now and the end of trial, when the Court is not referring to the complaining witness by her proper name, the Court refer to her as the Complaining Witness, the Accuser, or the
Alleged Victim
b. That at trial, the Court order that all prosecuting attorneys and prosecution witnesses are precluded from referring to the complaining witness as a “victim”
c. That when speaking within the presence of the jury, the Court, the parties, and all witnesses refer
to all persons - including MR. HURTER and the complaining witness - by their individual names
d. That no jury instructions issued in this case refer to the complaining witness as a victim.
REFERENCE TO THE COMPLAINING WITNESS AS A “VICTIM”
VIOLATES THE PRESUMPTION THAT
DEED N. HURTER IS INNOCENT
2. DEEN N. HURTER is charged in this case with the aggravated sexual assault of a minor. MR.
HURTER states that no sexual contact between himself and WANDA HURTER has occurred.
3. DEEN N. HURTER IS PRESUMED INNOCENT. That pronouncement cannot be
dismissed as a legal technicality, a mere defensive position, or a statement made by the Courts of
this State solely for public relations purposes. It is the undisputed legal truth under Texas law and
the state and federal constitutions. U.S. Const., Amend. 14, Tex. Const. Art.I, §10; see also In re Winship, 397 U.S. 358, 364 (1970)(“Due process commands that no man shall lose his liberty unless the
Government has borne the burden of . . . convincing the factﬁnder of his guilt.”)(citation omitted);
Tex. Penal Code Ann. §2.01; Tex.Code Crim. Proc. Ann. art. 38.03; Randle v. State, 826 S.W.2d 943,
945 n. 3 (Tex.Crim.App.1992).
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4. In the criminal context, the word “victim” presumes the existence of a victimizer; i.e., presumes the
guilt of the accused. Only the jury can say whether or not there is a victim in this case. For either the
Court or the State to use the term “victim” before the jury would presume that the accused is guilty
and attempt to lead the jury on that erroneous path. The question of whether there was a victim is
coterminous with the question of whether the accused is guilty. It is not one that can be cavalierly
assumed throughout trial.
5. These principles are so well established that even prior to the Civil War, the Supreme Court of
California recognized that a jury charge employing the term “victim” may be tantamount to an instruction referring to the accused as a “criminal:”
The word victim, in the connection in which it appears, is an unguarded expression, calculated, though doubtless unintentionally, to create prejudice against the accused. It seems to
assume that the deceased was wrongfully killed, when the very issue was as to the character
of the killing. . . When the deceased is referred to as “a victim,” the impression is naturally
created that some unlawful power or dominion had been exerted over his person. And it
was nearly equivalent, in effect, to an expression characterizing the defendant as a criminal.
The Court should not, directly or indirectly, assume the guilt of the accused, nor employ
equivocal phrases which may leave such an impression.
People v. Williams, 17 Cal. 142, 147 (1860).
6. The characterization of MS. HURTER as a ‘victim’ is argumentative and subverts MR. HURTER’s
presumption of innocence, by characterizing for the jury the complaining witness’ version of events
as the correct one. Such prosecutorial statements are assumed to make an impression on the minds
of the jurors because the ofﬁce “carries such weight with a jury that his or her statement of fact is
predicated on his knowledge, rather than on the evidence, constitute reversible error.” People v. Purvis,
60 Cal.2d 323, 341 (1963). “When a lawyer asserts that something not in the record is true, he is, in
effect, testifying. He is telling the jury: ‘Look, I know a lot more about this case than you, so believe
me when I tell you X is a fact.’ This is deﬁnitely improper.” United States v. Kojayan, 8 F.3d 1315, 1321
(9th Cir. 1993).
7. The presumption of innocence has deep historical roots and is a, if not the, central tenet of criminal
law. “The principle that there is a presumption of innocence in favor of the accused is the undoubted
law, axiomatic and elementary, and its enforcement lies at the foundation of the administration of
our criminal law.” Cofﬁn v. United States, 156 U.S. 432, 453 (1895)(looking to Deuteronomy and the
law of Athens, Sparta, and Rome for early versions of the presumption of innocence). Similarly,
Texas courts have recognized that the presumption of innocence is part of the 14th Amendment Due
Process right and 6th Amendment right to fair trial by jury. Randle, supra; Rogers v. State, 846 S.W.2d
883, 885 (Tex.App.--Beaumont 1993, no pet.). The Texas Court of Criminal Appeals has written that,
if a particular practice at trial “tends to brand the defendant with an unmistakable mark of guilt,”
it impairs the presumption of innocence in violation of the Due Process Clause. Marx v. State, 987
S.W.2d 577, 581 (Tex.Crim.App. 1999).
8. In many criminal cases – for example, in many homicide cases – there is no dispute about whether
a crime was committed or whether the alleged victim was, in fact, a “victim.” The disputed issues in
such cases are generally the degree of homicide committed (e.g., manslaughter or murder) and/or the
identity of the perpetrator (e.g., whether the defendant or some other person committed the homicide).
By contrast, in any case in which the defendant asserts the offense never occurred, the core dispute is
whether a crime occurred, and therefore whether the complaining witness is a “victim” or not. Thus,
in any case in which the defendant asserts a false accusation or self-defense, references to the accuser
as the “victim” necessarily convey that a crime did in fact occur, that the accuser is telling the truth,
and that the accused is guilty. This evinces a bias against the defendant and violates the presumption
of innocence. See, e.g., State v. Wright, 02CA008179, 2003 WL 21509033 (unreported) at *2 (“[T]he
trial court should refrain from using the term “victim,” as it suggests a bias against the defendant before
the State has proven a “victim” truly exists”); Jackson v. State, 600 A.2d 21, 24 (Del. 1991) (“The term
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“victim” is used appropriately during trial when there is no doubt that a crime was committed
and simply the identity of the perpetrator is in issue. We agree with the defendant that the word
‘victim’ should not be used in a case where the commission of a crime is in dispute.”); Godbey v.
Oklahoma, 731 P.2d 986, 987 (Okla.Crim.App. 1987)(“In the ﬁfth instance the prosecutor referred
to the complaining witness as a victim. During his objection, defense counsel asserted that the
witness should be referred to as ‘alleged victim,’ which the trial court sustained. ”)
9. Texas law recognizes that it is improper for the prosecutor or the court to express a personal
belief in the credibility of prosecution witnesses or a personal belief in a criminal defendant’s
guilt. It is well established in Texas law that a prosecutor may not express his personal belief that
the accused is guilty. Robillard v. State, 641 S.W.2d 910 (Tex.Crim.App.1982). Other States have
followed the same rule. Wilson v. People, 743 P.2d 415, 418 (Colo. 1987)(“Expressions of personal
opinion as to the veracity of witnesses are particularly inappropriate when made by prosecutors
in criminal trials”); Commonwealth v. Johnson, 516 Pa. 530, 533 (1987)(“Over a half century ago,
we established the rule that ‘expressions of personal belief in a defendant’s guilt have no legitimate
place in a district attorney’s argument’ ”)(citing Commonwealth v. Capalla, 322 Pa. 200, 185 A. 203
(1936)); Hawaii v. Nomura, 903 P.2d 718, 721 (Ha. App. 1995)(“Thus, the term ‘victim’ is conclusive
in nature and connotes a predetermination that the person referred to had in fact been wronged”),
as have the Federal courts. United States v. Alanis, 611 F.2d 123 (5th Cir.1980), cert. denied 445
U.S. 955, 100 S.Ct. 1607, 63 L.Ed.2d 791 (1980).
10. In fact, the American Bar Association Standards of Criminal Justice Relating to the Prosecution
Function, § 5.8, state that “[i]t is unprofessional conduct for the prosecutor to express his personal
belief or opinion as to the truth or falsity of any testimony or evidence or the guilt of the defendant.” Finally, the United States Supreme Court has weighed in on this issue, holding that “such
comments can convey the impression that evidence not presented to the jury, but known to the
prosecutor, supports the charges against the defendant and can thus jeopardize the defendant’s
right to be tried solely on the basis of the evidence presented to the jury; and the prosecutor’s
opinion carries with it the imprimatur of the Government and may induce the jury to trust the
Government’s judgment rather than its own view of the evidence.” United States v. Young, 470
U.S. 1, 18-19 (1985).
11. MR. HURTER moves that at trial, the Court, both parties, and all witnesses refer to all parties
- including MR. HURTER and his accuser - by their names. There are several advantages to this
procedure. It would ensure that counsel for both sides are polite, proper and content-neutral,
and that they are perceived to be so by the jury and the public. It would also avoid confusion not
only by the Court and Counsel but also by the many witnesses in this case, thereby reducing the
likelihood of mistake and ensuring an accurate record. Conversely, the artiﬁciality of any other
procedure would be likely to sow confusion and create inaccuracies in the record.
12. It is, of course, equally important that the Court ensure that its comments and jury instructions are couched in neutral terms to avoid any implications that it regards any facts as established.
Tex.Code Crim.Proc. Art. 36.14; Talkington v. State, 682 S.W.2d 674, 675 (Tex. App.–Eastland
1985)(“[w]e hold that to refer in the Court’s charge to the complainant as the “victim” when the
issue is whether or not she consented to the sexual intercourse, constitutes reversible error”); Veteto
v. State, 8 S.W.3d 805, 816 (Tex.App.– Waco 2000)(“[t]he sole issue of Veteto’s case was whether he
committed the various assaults on A.L. Referring to A.L. as the victim instead of the alleged victim
lends credence to her testimony that the assaults occurred and that she was, indeed, a victim.”); Tutor v. Texas, 14-99-00652-CR, 2000 WL 329972 (Tex.App.–Hous. [14th Dist.] 2000)(memorandum
opinion)(ﬁnding jury instruction referring to the testimony of the ‘victim of the offense’ was an
improper comment on the weight of the evidence, as it assumed a crime was committed through
use of the words “victim” and “offense.”)
13. A trial court improperly comments on the weight of the evidence if it makes a statement that
implies approval of or belief in the State’s argument, indicates any disbelief in the defense’s position, or diminishes the credibility of the defense’s approach to its case. Whaley v. State, 717 S.W.2d
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26, 32 (Tex.Crim.App.1986)(holding a jury charge that assumes the truth of
a controverted
fact
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the
evidence).
Statements
that
WANDA
HURTER
is
District 1:
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an
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argument. In this
Mike Gibson — El Paso
case, the sole contested issue is whether the acts claimed by the State ever in fact occurred.
Janet Weathers Chavez — El Paso
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Bruce Ponder — El Paso
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andScheiner
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16. The use of the term ‘victim’ by the Court or the prosecution would also be improper because
it would state to the jury a personal opinion favorable to MS. HURTER credibility. Any such
District 4:
At Large:
“assumption of the credibility of government witnesses dilutes the presumption of innocence.”
Rick Hagen — Denton th
Michael Charlton — Taos, NM
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17. Any reliance on the statutory
of ‘victim’ as set forth in the Texas Penal Code § 22.021 is
inapposite to the pressing question before the Court - namely, how the Court, the witnesses and
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to MS. HURTER
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the jury instructions.
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WHEREFORE, PREMISES CONSIDERED, the undersigned hereby urges that this Motion be granted,
8: the State and its witnesses not to refer to the complaining witness as
in all things, and that theDistrict
Court order
a victim within theBill
presence
of the
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Price —
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Respectfully submitted,
Joy Alexander — Hamilton
Kirby Roberts — Brownwood
By:
IAN BARBAR
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State Bar No. 5122042222
Betty Blackwell — Austin
BARBAR AND ASSOCIATES
Sam Bassett — Austin
1200 Abu Ghraib Drive
Dexter Gilford — Austin
Drawandquarter, Texas 77002
Ph. No. (281) ________
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Fax No. (281) ________
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JohnConvery — San Antonio
CERTIFICATE OF SERVICE
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is to certify
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___________,
a true and correct copy of the foregoing Motion was either
Henry
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properly mailed or hand-delivered to the District Attorney of Horace County, Texas.
District 11:
_________________________
Emmett Harris — Uvalde
Ian Barbar
District 12:
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NO. 2 - 2 - MNE
THE STATE OF TEXAS

§

IN THE 666th DISTRICT

V.

§

COURT OF

DEED N. HURTER

§

HORACE COUNTY, TEXAS

ORDER
On this day the Court ﬁnds that the foregoing Motion in Limine should be granted. IT IS THEREFORE ORDERED, ADJUDGED that:
a.
That between now and the end of trial, when the Court is not referring to the complaining witness
by her proper name, the Court refer to her as the Complaining Witness, the Accuser, or the Alleged
Victim.
b.
That at trial, the Court order that all prosecuting attorneys and prosecution witnesses are precluded from referring to the complaining witness as a “victim”
c.
That at trial, the Court, the parties, and all witnesses refer to all persons - including MR. HURTER
and the complaining witness - by their individual names
d.
That no jury instructions issued in this case refer to the complaining witness as a victim.

SIGNED

, 2004.

__________________________________
JUDGE PRESIDING
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Learn to WIN with the Gerry Spence Method!

F

ebruary 17-20, 2005, at the Festival Institute in Round Top, Texas, the Trial Lawyers College will present one of its Regional Seminars to train
and educate lawyers for the people in the unique, effective and powerful methods designed, developed and taught at the Trial Lawyers College
at Thunderhead Ranch in Dubois, Wyoming.

During this intensive, hands-on, three-and-a-half day workshop, you will learn a new way to deal with difficult judges and handle expert witnesses.
Not only will you be exposed to a powerful method that will forever change the way you conduct jury selection, you will learn how to find the
righteous indignation that will motivate the jurors to do justice for your clients.
You will learn by doing, guided by experienced trial lawyers skilled in
this method and trained by Spence.

Festival Institute
Round Top, Texas
February 17-20, 2005

You can learn to:
� Discover the story at its
deepest level;
� Crawl into the hide of the
witness and win;
� Develop your emotional
connection with the jurors;
� Empower the jurors to do
justice for your clients; and
� Will experience first hand the
Gerry Spence Method taught
at the Trial Lawyers College.

This program will focus on dealing with difficult
judges and handling expert witnesses. This is a
hands-on, experiential seminar where you will have
the opportunity to put into action and practice the
new skills you will be learning. Approved by the State
Bar of Texas for 22.25 Total MCLE hours including
2.25 hours for Ethics.
Visit www.TrialLawyersCollege.com for additional information and a downloadable application.

LTawyers College
rial

Th u n d e r h e a d Ra n c h
D U B O I S ,

W Y O M I N G

(800)688-1611 • (760)322-3783 � FAX (760)322-3714 � www.TrialLawyersCollege.com
777 E. Tahquitz Canyon Way, Suite 321 � Palm Springs, CA 92262

Coming SOON!
TCDLA Appellate Manual
The purpose of this manual is to acquaint defense lawyers with the criminal
appeals process in Texas. At the beginning of each chapter,
the rules and any relevant statutes are listed, followed by a discussion of the applicable law.
The appellate process is explained from beginning to end:
Motion for New Trial through Petitions for Discretionary Review.
Practice tips and pitfalls are offered throughout,
along with appellate timetable charts and FORMS, FORMS, FORMS!
A chapter on preservation of error is included as are the Rules of Appellate Procedure,
which stress the changes made effective January 1, 2003.
This manual will discuss those changes, some of which are substantial,
and offer advice on how to deal with them. The manual also touches brieﬂy
on original proceedings and capital appeals.
Post-conviction habeas corpus is not included.
Reserve your copy today, call Jennifer Peralez at 512.478.2514.
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Death Penalty Reversal: Case remanded in light of Tennard v. Dretke.
LaRoyce Lathair Smith v. Texas, __ U.S. __ (No. 035323, delivered 12/15/04)
Opinion: Per Curiam: Dissent: Scalia

Cynthia Hampton

Smith was convicted of killing four of his co-workers at a Dallas Taco Bell. CCA recently
denied relief in his state writ, Ex parte Smith, 132 S. W. 3d 407 (Tex.Crim.App. 2004), despite
an instruction directing the jury to give effect to mitigation evidence, but allowing the jury
to do so only by negating what would otherwise be afﬁrmative responses to two special
issues relating to deliberateness and future dangerousness. CCA reasoned the instruction either was irrelevant because petitioner did not proffer “ constitutionally signiﬁcant”
mitigation evidence, or was sufﬁciently distinguishable from the instruction in Penry II to
survive constitutional scrutiny. However, the CCA decided this case prior to the decision
in Tennard v. Dretke, 542 U.S. 124 S. Ct. 2562, 159 L. Ed. 2d 384 (2004), which rejected the
5th Circuit’s threshold standard for “‘constitutionally relevant’ mitigating evidence, that
is, evidence of a ‘uniquely severe permanent handicap with which the defendant was burdened through no fault of his own,’ and evidence that ‘the criminal act was attributable to
this severe permanent condition.’” Employing a test rejected in Tennard, CCA concluded
that petitioner’s low IQ and placement in special-education classes were irrelevant because
they did not demonstrate that he suffered from a “severe disability.” CCA also held petitioner had offered “ no evidence of any link or nexus between his troubled childhood or
his limited mental abilities and this capital murder.” Supremes rejected the 5th Circuit’s
“ nexus” requirement in Tennard, noting that none of its prior opinions “ suggested that
a mentally retarded individual must establish a nexus between her mental capacity and
her crime before the Eighth Amendment prohibition on executing her is triggered” and
holding that the jury must be allowed the opportunity to consider Penry evidence even if
the defendant cannot establish “ a nexus to the crime.” Because the instruction given was
constitutionally inadequate, the judgment is vacated and the case is remanded to the CCA
for reconsideration in light of Tennard.
Summary Grant and Remand in Light of Tennard:
Jalil Abdul-Kabir v. Dretke, 73 U. S. C. W. 3296 (No. 04-5876, delivered 11/15/04); Decision:
Per Curiam
(no opinion)

Mike Charlton

Judgment is vacated and case is remanded to 5th Circuit for reconsideration in light of
Tennard v. Dretke.
Florida DUI conviction not a crime of violence.
Leocal v. Ashcroft, __ U.S. __ , 125 S. Ct. 377 (2004) cert. to. 11th Circuit; Reversed. Opinion:
Rehnquist (9-0).
Leocal pled guilty to two counts of DUI and causing serious bodily injury during an
accident. The INS moved to deport him, alleging the DUI convictions were aggravated
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felonies, deﬁned as crimes of violence under 18 U.S.C §16. He
was ordered deported by an immigration judge, lost his appeal
to the BIA, and 11th Circuit dismissed his petition for review,
holding a DUI conviction is a crime of violence.
Held: State DUI offenses such as Florida’s, which either
do not have a mens rea component or require only a showing
of negligence in the operation of a vehicle, are not crimes of
violence under 18 U S.C. §16. Florida’s DUI statute, like similar
statutes in many states, requires proof of causation but not of
any mental state; and some other states appear to require only
proof that a person acted negligently in operating the vehicle.
The ordinary meaning of the term “ crime of violence,” which is
what the Court is ultimately determining, combined with §16’s
emphasis on the use of physical force against another (or the risk
of having to use such force in committing a crime), suggests a
category of violent, active crimes that cannot be said naturally
to include DUI offenses. This construction is reinforced by INA
§101(h), which includes as alternative deﬁnitions of “ serious
criminal offense” a “ crime of violence, as deﬁned in [§16],”
§101(h)(2), and a DUI-causing-injury offense, §101(h)(3). Interpreting §16 to include DUI offenses would leave §101(h)(3)
practically void of signiﬁcance, in contravention of the rule
that effect should be given to every word of a statute whenever
possible. Court does not decide whether an offense requiring
proof of the reckless use of force against another’s person or
property qualiﬁes as a crime of violence under §16.
5th Circuit
No downward departure authorized for time in state custody.
United States v. Barrera-Saucedo, 385 F.3d 533 (5th Cir. 2004.
District court held it had no authority to depart downward
for time defendant spent in state custody after immigration
authorities located him. Court notes that Second and Ninth
Circuits have held downward departures can be based on lost
opportunity to serve federal sentence concurrently with stat
sentence, and holds court can depart based on this factor. Court
also holds that it is necessary for a defendant to establish delay
was the result of bad faith.
Obstruction of justice.
United States v. Chavarria, 377 F.3d 475 (5th Cir. 2004).
Defendant threatened ofﬁcer when he was arrested (i.e. he
was going to pick him up and leave his intestines hanging out,
and burn his house down). Based on that threat, defendant’s
sentence was enhanced for obstruction of justice. Issue turns
on language in guideline, and court concludes arrest is part of
investigation and prosecution of a case. As such, enhancement
was proper.
Deﬁnition: Retaliation is not a “ crime of violence.”
United States v. Acuna-Cuadros, 385 F.3d 875 (5th Cir. 2004).
Defendant was convicted of illegal re-entry. His sentence was
enhanced based on retaliation conviction, which was found to

be an aggravated felony. Court reafﬁrms that proper approach
is to look at elements of offense, and not particular facts of
the crime. While offense can involve physical force, the statute
does not require the use of physical force. Indictment alleged
the defendant harmed another – striking and choking his sister
because she was a witness. Government argued that since “
harm” was element, court could look at allegation of harm in
indictment. Court rejects that approach, holding allegation in
indictment will only be looked at in determining which element
of the statute was involved.
Negligent homicide is not a “ crime of violence.”
United States v. Dominguez-Ochoa, 386 F.3d 639, 2004 WL
2101986 (5th Cir. 2004)
District court reversibly erred in ﬁnding that defendant’s
conviction for negligent homicide under Tex. Penal Code §19.05
was a “ crime of violence” warranting a sixteen-level enhancement under USSG § 2L1.2(b)(1)(A)(ii); the offense did not
have “ as an element the use, attempted use, or threatened use
of physical force against the person of another” ; nor was the
offense the functional equivalent of the enumerated offense of
“ manslaughter,” because the generic, contemporary deﬁnition
of “ manslaughter” requires a mens rea of recklessness, whereas
negligent homicide under Texas law has a mens rea of only
negligence. (Judge Pickering dissented.)
Counsel appointed and execution stayed to assure effective
presentation of Atkins claim.
In re Hearn, 376 F.3d 447 (5th Cir. 2004)
Finding that capital petitioner had made out a colorable
claim of mental retardation — thus implicating the holding, in
Atkins v. Virginia, 536 U.S. 202 (2002), that it violates the Eighth
Amendment to execute the mentally retarded — court held
that petitioner was entitled to the appointment of counsel and
reasonably necessary services under 21 U.S.C. §848(q)(4)(B)
to investigate and prepare his application for authority to ﬁle a
successive petition raising an Atkins claim; petitioner was also
entitled to a stay of execution to ensure the effective presentation of petitioner’s application for authority to ﬁle his Atkins
claim. (Judge Higginbotham ﬁled a concurring opinion. Judge
Smith dissented.)
COA granted to determine whether district court had correctly determined Atkins claim.
Morris v. Dretke, 379 F.3d 199 (5th Cir. 2004)
Capital habeas petitioner was entitled to a certiﬁcate of
appealability (“COA” ) on the question of whether the district
court had correctly found his claim (a claim that under Atkins v. Virginia, 536 U.S. 304 (2002), the Eighth Amendment
prohibited his execution because he was mentally retarded)
unexhausted, requiring dismissal of his federal habeas petition;
as a general rule, dismissal for non-exhaustion is not required
when evidence presented for the ﬁrst time in a habeas proceeding supplements, but does not fundamentally alter, the claim
presented to the state courts; on the other hand, a petitioner fails
to exhaust available state remedies when he presents material ad-
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ditional evidentiary support that was not presented to the state
court; given the case- and fact-speciﬁc nature of the exhaustion
inquiry, reasonable jurists would ﬁnd it debatable whether the
district court here correctly found petitioner’s Atkins claim to
be unexhausted; because petitioner’s substantive Atkins claim
was also debatable by reasonable jurists on the merits, he was
entitled to a COA on the district court’s procedural ruling;
however, court of appeals declined to reach, as unripe, the issue
of the district court’s stated intent to toll the time petitioner had
spent in federal court.
Ineffective state habeas counsel not “ cause” for procedural
default.
Matchett v. Dretke, 380 F.3d 844 (5th Cir. 2004)
A state prisoner may not cite the ineffective assistance of state
habeas counsel as “cause” for a procedural default even for cases
involving constitutional claims that can only be raised for the
ﬁrst time in state post-conviction proceedings.
No error in failing to conduct evidentiary hearing where
defendant failed to develop record. Roberts v. Dretke, 381 F.3d
491 (5th Cir. 2004)
Federal district court did not err in failing to provide
evidentiary hearing on question of state capital defendant’s
competence or failing to consider new evidence of same; while
a state court’s denial of an evidentiary hearing and denial of
funding due to a state cap on spending may excuse a petitioner’s
failure to fully develop the record below, a mere request for an
evidentiary hearing in the state will not do; the petitioner must
be diligent in pursuing the factual development of his claim;
here, that was not
Federal writ was timely where petitioner’s application was late
due to assurances from trial court. Grillette v. Warden, Winn
Correctional Center, 372 F.3d 765 (5th Cir. 2004)
Under the particular and highly unusual circumstances
presented (petitioner gave timely oral notice to the state trial
court of his intent to seek a writ and relied on the trial court’s
timely oral assurances that it would later extend the return
date under extenuating circumstance which were indisputably
not attributable to any fault of petitioner), petitioner’s state
post-conviction relief proceedings remained “ pending” and
thereby tolled the limitations period until May 11, 2001, when
the Louisiana Supreme Court denied his writ application without assigning reasons; petitioner’s April 11, 2002 federal habeas
petition was therefore ﬁled within AEDPA’s one-year limitations
period and timely; accordingly, court vacated the district court’s
dismissal of the petition as untimely and remanded for further
proceedings.
Ofﬁcers’ investigatory procedures did not violate Fourth
Amendment.
United States v. Brigham, 382 F.3d 500 (5th Cir. Aug. 19, 2004)
(en banc)
Over the dissent of Judge Jones, panel had held, see 343
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F.3d 490 (5th Cir. 2003), that police ofﬁcer violated the Fourth
Amendment when, before commencing computer check of
driver’s license and vehicle’s registration in connection with
trafﬁc stop, ofﬁcer spent seven to eight minutes asking defendant questions not related to the trafﬁc stop but rather related
to drug interdiction; if a stop is unconstitutionally prolonged
by continued questioning after a computer check is complete,
then delaying the commencement of the computer check and
asking unrelated questions during such delay is equally proscribed. Rehearing en banc was granted, 350 F.3d 1297 (5th Cir.
2003) (en banc), and on rehearing, the court held that police
ofﬁcer’s investigatory procedures were reasonable under the
totality of the circumstances; court rejected any notion that a
police ofﬁcer’s questioning, even on a subject unrelated to the
routine trafﬁc stop, is itself a Fourth Amendment violation;
a trafﬁc detention may last as long as is reasonably necessary
to effectuate the purpose of the stop, including the resolution
of reasonable suspicion, supported by articulable facts within
the ofﬁcer’s professional, that emerges during the stop. (Judge
DeMoss ﬁled a dissenting opinion, in which in he was joined
by Judges Wiener, Stewart, and Dennis.)
“ Protective” search of car after suspect was already in handcuffs did not violate Fourth Amendment:
United States v. Wallen, 388 F.3d 161, 2004 WL 2290735 (5th
Cir. 2004)
District court reversibly erred in granting motion to suppress; under Michigan v. Long, 463 U.S. 1032 (1983), an ofﬁcer
may search the passenger compartment of a vehicle if he has
a reasonable suspicion that the person in the vehicle poses a
danger and may gain immediate control of weapons; here, the
police ofﬁcer encountered facts that would objectively cause him
reasonably to suspect that there were weapons in the vehicle and
to worry about his safety; it was irrelevant that, at the time the
Long protective search was conducted, the defendant had already
been placed in handcuffs, as Long focuses also on danger to the
ofﬁcers that may arise if the defendant is allowed to reenter his
vehicle, which the district court found (albeit in another context) was a possibility here; nor was the district court’s ﬁnding
that defendant was “ cooperative” compelling in light of the
contradictory videotape evidence; ﬁnally, even if the ofﬁcer was
not subjectively fearful for his safety, the circumstances of this
case would be enough objectively to put a reasonable ofﬁcer in
fear and thus to justify the instant search under Long.
Public record hearsay exception applies only to evidence offered by prosecution:
United States v. Insaulgarat, 378 F.3d 456 (5th Cir. 2004)
Court noted “ substantial authority” supporting the proposition that the exception to the public records hearsay exception
found in Fed. R. Evid. 803(8)(B) — namely, “ in criminal cases
matters observed by police ofﬁcers and other law enforcement
personnel ... .” — was meant to bar only such evidence offered
by the prosecution, and not by the defense in a criminal case;
nevertheless, the plain language of the rule does not distinguish between a defendant’s and a prosecutor’s use of a police
report, and in fact, a previous 5th Circuit panel in United

States v. Sharpe, 193 F.3d 852, 868 (5th Cir. 1999), applied the
rule according to its terms, against a criminal defendant; while
Sharpe has been criticized, it is binding on all later 5th Circuit
panels; in any event, the district court’s refusal to admit the
police report in this case was harmless, as it was cumulative
of the defendant’s own testimony, and the point for which the
defendant wanted to introduce the report was not controverted
by the government.
Knowledge was element of offense in “ law of the case” doctrine:
United States v. Cruz, ____ F.3d ____, 2004 WL 2251810 (5th
Cir. Oct. 7, 2004)
Notwithstanding the fact that knowledge/mens rea of drug
type and quantity is not normally an element of an offense
under 21 U.S.C. §841, see United States v. Gamez-Gonzalez, 319
F.3d 695, 700 (5th Cir.), cert. denied, 538 U.S. 1068 (2003), here
such knowledge became an element under the “ law of the case”
doctrine where it was alleged in the indictment and the jury
was instructed, without objection by the government, that it
had to ﬁnd such knowledge; nevertheless, court found that the
evidence was sufﬁcient to uphold the jury’s verdict ﬁnding that
defendant did knowingly and intentionally possess with intent
to distribute, and import, 20 kilograms of cocaine.
Plea based on counsel’s erroneous advice that reversal on
appeal was assured was not involuntary:
Bond v. Dretke, ____ F.3d ____, 2004 WL 1949302 (5th Cir.
Sept. 20, 2004)
Federal district court did not err in denying habeas relief
to petitioner who claimed that his Texas state guilty plea to
burglary was involuntary because it was premised on counsel’s
promise that the conviction would be reversed on appeal and
that petitioner would get a new trial; to obtain federal habeas
relief on the basis of alleged promises, a petitioner must prove
that he was promised an “actual sentencing beneﬁt” by showing (1) the exact terms of the alleged promise, (2) exactly when,
where and by whom the promise was made, and (3) the precise
identity of an eyewitness to the promise; because petitioner did
not establish that his counsel promised him a speciﬁc substantive sentencing beneﬁt (such as a downward departure, a lesser
sentence, or parole commutation, or pardon after a certain
period of incarceration), petitioner did not meet his burden
of showing that his plea was induced by his counsel’s clearly
and unequivocally guaranteeing a lesser sentence or some other
speciﬁc leniency; therefore, the Texas court’s denial of relief on
this claim was not contrary to, or an unreasonable application
of, clearly established federal law.
Sentencing guidelines – PROTECT Act:
United States v. Castillo, ____ F.3d ____, 2004 WL 2101982 (5th
Cir. Sept. 22, 2004)
The PROTECT Act’s provisions for de novo review of
departures from the Sentencing Guidelines do not preclude
the application of plain error review where a party has not
sufﬁciently preserved the departure for review by a timely and

speciﬁc objection in the district court; here, the government’s
objection to the district court’s downward departure (based on
cultural assimilation of an illegal reentry defendant ) did not
sufﬁciently alert the district court as to the objections that were
raised on appeal (namely, that the departure did not advance the
objectives of 18 U.S.C. §3553(a)(2) and that it lacked a factual
basis); applying well-established four-prong plain error review
to the government’s claims on appeal, court found that there
was no plain error and hence afﬁrmed the sentence. (Judge
Pickering dissented.)
COURT OF CRIMINAL APPEALS
PDR OPINIONS
Appellant’s PDR from Tarrant County – Afﬁrmed
Appellant had no right to lesser-included offense instruction.
Freddie L. Campbell v. State, __ S.W.3d __ (Tex.Crim.App.
No. 081-03, delivered 10/27/04); Offense: POCS w/intent to
deliver (meth 4-200 gms); Sentence: 16 years; COA: Afﬁrmed
(No. 02-02-044-CR, 2003 Tex. App. LEXIS 761 – Fort Worth
2003); Opinion: Meyers; (8-1-0); Concur: Keller, Johnson,
Womack).
Appellant was a passenger in a Cadillac whose driver, Alvarez, was stopped for trafﬁc offenses and arrested under a
pending warrant. When Alvarez agreed to release the vehicle
to Appellant, a license check on him also revealed an outstanding warrant, and he too was arrested. An inventory revealed a
backpack containing, among other things, the drugs and some
paraphernalia. When confronted by Ofﬁcer John Law (no, I’m
not kidding), Appellant admitted the drugs were his and Alvarez
had nothing to do with him. At trial, Appellant repudiated this
statement and said the drugs belonged to his estranged wife, who
was selling it along with Alvarez and her husband. Appellant
also testiﬁed he was in possession of less than 1 gm that was in
his hotel room, and argued he was entitled to a lesser-included
offense instruction, but trial court refused the requested charge.
COA afﬁrmed, and PDR was granted to address this question.
Held: Appellant was not entitled to a lesser-included-offense instruction because there were two separate offenses, not
a lesser-included of a greater offense. After a brief discussion
the Royster test and other cases, CCA concludes:
[I]n determining whether an offense is a lesser-included
offense, one must consider statutory elements and surrounding facts and circumstances to see if there are two
distinct criminal acts. Here, although the lesser offense
confessed to by Appellant would at a glance appear to
fulﬁll the statutory elements of a lesser-included offense,
a closer look at the facts reveals that the alleged possession to which Appellant confessed is a separate offense,
unrelated to the crime for which he was charged. The
narcotics that Appellant confessed to possessing were at
a different location than those for which the State offered
proof. And, neither the police nor the State were aware
of the other stash of narcotics until Appellant admitted
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to the possession at trial, so it is impossible for Appellant
to have been indicted for the possession of the narcotics in the truck. See Rankin [v. State], 953 S.W.2d [740]
at 745 [(Tex.Crim.App. 1996)] (Baird, J., dissenting) (“
[b]ecause the State was not aware of appellant’s earlier
possession of cocaine until appellant and his wife testiﬁed,
the earlier possession could not have been the offense
for which appellant was on trial and was, therefore, an
extraneous offense” ). We ﬁnd no evidence in the record
linking the possession of the narcotics in the backpack
in the Cadillac to the possession of the narcotics in the
truck. We therefore conclude that the possession of less
than a gram of methamphetamine in the truck is not a
lesser-included offense of the possession with intent to
distribute between 4 and 200 grams of methamphetamine
found in the backpack in the Cadillac.
COA’s Judgment is therefore afﬁrmed.
Appellant’s and State’s PDRs from Bexar County – Afﬁrmed
(Appellant’s); Reversed (State’s): Sufficiency of evidence;
Almanza, not Rule 44.2(b) applies to harm analysis of jury
charge error: James George Guevara v. State, __ S.W.3d __ (Tex.
Crim.App. No. 0424-03, delivered 10/20/04); Offense: Murder;
Sentence: Life + $10,000 ﬁne; Opinion: Price (8-0); Hervey did
not participate.
Appellant was convicted as a party of murdering his wife. His
girlfriend, Minnie, was the actual shooter. Appellant contends
the evidence was legally insufﬁcient to support his conviction as
party. COA held the evidence was sufﬁcient, but held the charge
submitted to the jury was erroneous and harmful. Thus case
was reversed. State complains COA used an incorrect standard
of review in assessing harm.
Held: The evidence was sufﬁcient to support the “ aiding” theory of party liability. Appellant had an alibi for the
offense. However, circumstantial evidence showed, among
other things: Appellant had a long-standing affair with Minnie, which predated his marriage; Minnie had given him an
ultimatum that she would leave him if “something didn’t happen” by June; the two married in Las Vegas shortly after the
murder; Appellant lied to ofﬁcers about his relationship with
Minnie, as well as other things; Appellant stood to inherit his
wife’s substantial retirement fund if she died; Appellant took
Minnie to a ﬁring range to practice with her rented 9mm gun.
The state relied on the party liability theory of TPC §7.02(b),
which allows conviction if the person “solicits, encourages, directs, aids, or attempts to aid” another person in committing an
offense. The evidence was sufﬁcient to support the conviction
under §7.02(b). Appellant alternatively alleged his conviction
was based on conduct that was not illegal: because Appellant
had no legal duty to prevent his wife’s murder, he could not
be convicted on a legal-duty theory of liability. Regardless of
whether Appellant had or did not have a legal duty to prevent
injury to his wife, the evidence was sufﬁcient to support the
state’s other theory of the case, that the appellant aided Minnie
in murdering his wife. When multiple theories are submitted
to the jury, the evidence is sufﬁcient to support a conviction so
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long as the evidence is sufﬁcient to support conviction for one
of the theories submitted to the jury.
Held: COA used an incorrect standard of review in conducting its harm analysis. Because the jury charge included
language allowing Appellant to be convicted based on either
a legal-duty theory or an aiding theory, it is unknown under
which theory the jury convicted. Therefore, since jurors could
not have legally convicted him on legal-duty theory, and there
is a possibility they did, Appellant argues that the verdict cannot stand. COA agreed the charge was erroneous, conducted
a harm under TRAP 44.2(b), relying on Bagheri v. State, 87
S.W.3d 657 (Tex. App.–San Antonio 2002), aff ’d, 119 S.W.3d
755 (Tex.Crim.App. 2003), and held the erroneous charge was
harmful as it affected Appellant’s substantial rights. However,
COA should have used the Almanza standard for analyzing
harm because this was charge error. The error in Bagheri was
the erroneous admission of evidence and its effect on the jury’s
deliberations. Here, the error was whether the charge affected
the verdict. Thus, the charge is reviewed under TCCP Art. 36.19,
as interpreted by Almanza. COA’s judgment is reversed, and
the case is remanded for a proper harm analysis.
Appellant’s PDR from Cherokee County – Reversed,
10/20/04
Jeopardy prevents state from proceeding to trial on the same
offense as alleged in ﬁrst indictment: Ex Parte Robbie Goodman,
__ S.W.3d __ (Tex.Crim.App No. 1087-03, delivered 10/20/04);
Offense: Theft over $200,000; Sentence: COA: Afﬁrmed (No.
12-02-00160-CR.–Tyler 2003); Opinion: Holcomb (8-1); Concurring Opinion: Keller.
The state put Appellant to trial under an indictment that alleged that he did ... intentionally appropriate, by acquiring and
otherwise exercising control over, property, to-wit: United States
Currency of the value of at least $200,000 from the owner ... ”
During testimony of the state’s only witness (ofﬁcer), Appellant’s
written statement was introduced. Appellant objected on the
basis of Turner v. State, 636 S.W.2d 189 (Tex.Crim.App. 1982)
(op. on reh’g), because the indictment against him charged “ but
one crime on one date” and that, therefore, evidence of other
crimes on other dates was inadmissible. The trial court overruled appellant’s objection and admitted his written statement
into evidence. The state’s motion to dismiss the indictment, over
objections, was granted. The state then charged Appellant with
a second indictment asserting that he had, “ pursuant to one
scheme or continuing course of conduct that began on or about
May 1, 1999 and continued until on or about October 4, 2000
unlawfully appropriate by acquiring or otherwise exercising
control over property, to-wit: United States Currency ... , and
the aggregate value of the property obtained was $200,000 or
more. Appellant ﬁled this pretrial writ seeking dismissal of the
second indictment on grounds of double jeopardy. Trial court
denied the motion and COA afﬁrmed.
Held: Because the trial court granted the State’s motion
to dismiss the ﬁrst indictment, the Double Jeopardy Clause
prohibits the State from reprosecuting Appellant for the one
theft alleged in the ﬁrst indictment. Proctor v. State, 841 S.W.2d

at 3-4. The double jeopardy clause also prohibits the state from
prosecuting Appellant for any lesser offense included within the
theft alleged in the ﬁrst indictment, since, for the purposes of
the clause, a greater offense and a lesser included offense are “the
same offence.” Brown v. Ohio, 432 U.S. at 168. The state, in its
current prosecution of Appellant for aggregated theft, may attempt to prove any number of the aggregated theft’s constituent
thefts. However, consistent with the double jeopardy clause, the
state may not attempt to relitigate the facts underlying the theft
alleged in the ﬁrst indictment in an effort to prove that offense
or any of its lesser included offenses is one of the aggregated
theft’s constituent thefts. In other words, the state, in proving
aggregated theft, may not rely upon proof of the theft alleged
in the ﬁrst indictment or any of its lesser included offenses. At
Appellant’s trial for aggregated theft, the trial court must ensure
that the state does not rely upon such proof. If necessary, the
trial court may require the state to prove, by a preponderance
of the evidence, that it is not relying upon such proof. If the
state is unable to so prove, then the trial court must select,
from among the constituent thefts that the state does prove,
and strike from the jury’s consideration, the one constituent
theft that most closely resembles the theft alleged in the ﬁrst
indictment. In that way, the trial court will ensure Appellant’s
rights under the double jeopardy clause. COA’s judgment is
therefore reversed, and case is remanded to the trial court for
proceedings consistent with this opinion.
Appellant’s PDR from Kerr County – Reversed
Article 38.23(a) forbids admission of evidence illegally obtained
by private parties.
Duane Keith Jenschke v. State, __ S.W.3d __ (Tex.Crim.App. No.
1677-03, delivered 10/20/04); Offense: Agg. Sex. Asslt.; Sentence:
10 yrs deferred; COA: Afﬁrmed (113///173 – San Antonio 2003);
Opinion: Womack (8-1); Dissent: Meyers.
Appellant was accused of sexually assaulting a female relative. Her parents searched Appellant’s truck, and found a box
containing a used condom, and an adult video tape. The girl’s
DNA was on the outside of the condom, and Appellant’s was
found on the inside. Two years later the parents turned this
evidence over to police. Appellant moved to suppress the evidence, arguing it was the result of an illegal search because the
parent’s had committed burglary of a vehicle to get the condom,
thus it was “ obtained by … [a] person in violation of … the
laws of the State of Texas,” and Article 38.23(a) prohibits the
admission of such evidence against him. The trial court denied
the motion, and COA afﬁrmed.
Held: When a person who is not an ofﬁcer or an agent of an
ofﬁcer takes property that is evidence of crime, without the
effective consent of the owner and with the intent to turn over
the property to an ofﬁcer, the conduct may be non-criminal
even though the person has intent to deprive the owner. COA
held the parents did not have such intent, because theft is a
taking with intent to deprive the owner of the property, and “
[t]here is … no evidence that [the girl]’s parents had the intent
to deprive Jenschke of his property. Rather, the record shows
their intent was merely to obtain evidence.” CCA discusses its
precedent, and disagrees with COA:

We think the evidence of the girl’s parents’ intent when
they entered the appellant’s truck is sufﬁciently clear
for us to decide the case. Their intent at that time may
have been to resolve an issue within the family or by a
method that was compatible with their religious views,
but it certainly was not to turn over their ﬁndings to an
ofﬁcer. We express no opinion as to the wisdom, morality, or rightness of their behavior, or the comparative
worth of private and public processes for handling
wrongful conduct. The question for a court in a case
of criminal law is whether their conduct violated a law
of the State of Texas.
When private persons broke into or entered a vehicle
without the effective consent of the owner, with intent
to appropriate property without the consent of the
owner, with intent to deprive the owner of the property, and without intent to turn over the property to an
ofﬁcer, their conduct violated the law against burglary
of a vehicle. Article 38.23(a) forbids the admission,
against the accused in the trial of a criminal case, of
evidence so obtained.
COA’s judgment is reversed, and case is remanded to the trial
court.
State Prosecuting Attorney’s PDR from Ector County – Reversed;
Case remanded where trial court failed to make ﬁndings of fact
and conclusions of law on issue of voluntariness of recorded
confession: Thomas Urias v. State, __ S.W.3d __ (Tex.Crim.App.
No. 335-03, delivered 10/20/04); Offense: Murder; Sentence:
48 yrs; COA: Reversed (104///578 – El Paso 2003); Opinion:
Johnson (9-0).
COA reversed Appellant’s conviction after holding the trial
court erred in refusing to suppress his recorded statement,
taken in violation of his right to remain silent. SPA’s PDR was
granted to determine whether COA failed to 1) afford almost
total deference to the trial court’s determination of a mixed
question of law and fact that turned on a credibility determination, and 2) consider evidence that strongly supports the trial
court’s implied factual ﬁndings.
Held: Case is remanded to COA because it did not have the
beneﬁt of ﬁndings of fact and conclusions of law. A challenge
to the voluntariness of a confession requires the trial court to
make ﬁndings of fact and conclusion of law, TCCP art. 38.22
§6, which the trial court on this case did not do. The statute
is mandatory in its language and requires a trial court to ﬁle
its ﬁndings and conclusions the voluntariness of a confession
whether or not the defendant objects to the absence of such
omitted ﬁling. Wicker v. State, 740 S.W.2d 779, 783 (Tex.Crim.
App. 1987), cert. denied, 485 U.S. 938 (1988). See also McKittrick v. State, 535 S.W.2d 873, 876 (Tex.Crim.App. 1976). The
proper procedure is to have the trial court make such ﬁndings
and conclusions. Therefore, CCA remands this cause to COA
with instructions to require compliance by the trial court with
the provisions of Article 38.22, §6, and reconsider the voluntari-
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ness of Appellant’s confession in light of those ﬁndings of fact
and conclusions of law.
State’s PDR – Afﬁrmed
City ofﬁcers may not arrest outside jurisdiction – Angel v. State
implicitly overruled.
Matthew Wayne Kurtz v. State, __ S.W.3d __ (Tex.Crim.App. No.
1397-03, delivered 10/20/04); Offense: DWI; Sentence: None
(Evidence Suppressed); COA: Afﬁrmed (111///315 – Dallas
2003); Opinion: Womack (8-1); Dissent: Holcomb.
Plano ofﬁcer Boyd stopped Appellant in the city of Frisco
for trafﬁc offenses. He was then arrested for DWI and taken to
Plano city jail. Trial court suppressed the evidence obtained after
the stop and COA afﬁrmed. The state PDR’d, arguing disposition of this appeal is governed by Angel v. State, 740 S.W.2d 727
(Tex.Crim.App. 1987), which “ held that a city police ofﬁcer’s
jurisdiction is county-wide.”
Held: Because Boyd was outside his jurisdiction when he
arrested Appellant by temporarily detaining him for violating
the Rules of the Road, and he is not an ofﬁcer who is listed
in Subdivision (4) of TCCP Art. 2.12, the arrest was in violation of Article 14.03(g) of the Code. The trial court found the
boundary line of the cities is the center line of the highway on
which Appellant was driving. Although the east-bound lanes of
the highway are in Plano, the west-bound lanes of the highway,
where Appellant was driving and where he was stopped, are in
Frisco. CCA discusses the relevant statutes, TCCP arts. 2.12,
14.03, and 14.06. In 1995, art. 14.03 was substantially amended
by adding subsection (g), which signiﬁcantly limited the jurisdiction of city ofﬁcers to arrest persons for trafﬁc offenses. That
subsection now provides:
(g) A peace ofﬁcer listed in Subdivision (1), (2), (3),
(4), or (5), Article 2.12, who is licensed under Chapter
415, Government Code, and is outside of the ofﬁcer’s
jurisdiction may arrest without a warrant a person
who commits any offense within the ofﬁcer’s presence or view, except that an ofﬁcer who is outside the
ofﬁcer’s jurisdiction may arrest a person for a violation
of Subtitle C, Title 7, Transportation Code, only if the
ofﬁcer is listed in Subdivision (4), Article 2.12. A peace
ofﬁcer making an arrest under this subsection shall
as soon as practicable after making the arrest notify
a law enforcement agency having jurisdiction where
the arrest was made. The law enforcement agency shall
then take custody of the person committing the offense
and take the person before a magistrate in compliance
with Article 14.06.
The following ofﬁcers listed under Art. 2.12 are the only ones
who may arrest outside their jurisdictions for trafﬁc offenses:
rangers and ofﬁcers commissioned by the Public Safety Commission and the Director of the Department of Public Safety.
The Act was very speciﬁc and clear in not giving police ofﬁcers
and marshals of cities, towns, and villages the authority to arrest
without warrant for violations of the Rules of the Road that are
committed in their presence or view when they are outside their
jurisdictions. There is no room in Article 14.03(g) for CCA to
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ﬁnd any authority for Ofﬁcer Boyd of the Police Department of
the City to Plano to arrest without warrant for a violation of the
Rules of the Road when he was outside the city. Because Boyd
had no jurisdiction arrest Appellant without a warrant., COA’s
judgment afﬁrming suppression of the evidence is afﬁrmed.
State’s PDR from Kendall County – Reversed
Driver had standing to challenge search of passenger;
Craig Allen Kothe v. State, __ S.W.3d __ (Tex.Crim.App. No.
1738-03, delivered 10/20/04); Offense: POCS; Sentence: None
(evidence suppressed); COA: Afﬁrmed (123///444 – San Antonio 2003); Opinion: Cochran (9-0).
Appellant was stopped for suspicion of DWI, but was not
arrested for that offense. However, after a search of the vehicle
and passenger after a routine drivers license check revealed
Appellant may be in possession of stolen property, he and his
girlfriend, Ms. Brantley were arrested for possessing heroin.
The trial court suppressed the evidenced after Appellant argued
successfully that continued detention of him after the deputy
had determined that he was not intoxicated was constitutionally unreasonable and illegal, and COA afﬁrmed. State’s PDR
granted to determine: (1) whether Appellant had standing to
contest the search of his passenger, and (2) whether continued
detention of a driver for an additional three to twelve minutes
while waiting for the results of a routine computer driver’s
license check “ reasonable” if the ofﬁcer’s original articulable
suspicion had already been resolved?
Held: Because Appellant had a reasonable expectation of
privacy in not being subjected to an unduly prolonged detention, he has standing to challenge the seizure of evidence
obtained by exploiting that detention. Both Appellant and
Brantley had a reasonable expectation of privacy in not being
detained beyond the time necessary for the ofﬁcer to complete
his investigation. Thus, Appellant has standing to complain
about any illegally prolonged detention. If ofﬁcer’s conduct in
awaiting the results of the computer license and warrant check
was “ unreasonable” under the Fourth Amendment, Appellant
has standing to complain about the subsequent search of Brantley. That search is “ fruit of the poisonous tree” if it constituted
an exploitation of the illegal detention
Held: Viewed in the totality of the circumstances, the additional short detention period was not a violation of the Fourth
Amendment. Question of whether a speciﬁc search or seizure
is “ reasonable” under the Fourth Amendment is subject to de
novo review. COA had held that Appellant’s continued detention
to await results of the license check was “ unreasonable” under
Terry v. Ohio. Terry has two prongs: (1) whether the ofﬁcer’s action was justiﬁed at its inception; and (2) whether the search and
seizure was reasonably related, in sofﬁcere, to the circumstances
that justiﬁed the stop in the ﬁrst place. Both parties agree that
ofﬁcer’s stop of Appellant was based on articulable suspicion
of DWI, thus 1st prong is satisﬁed. As to 2nd prong, sofﬁcere
of the investigation, there is no evidence — or even suggestion
— that ofﬁcer failed to diligently pursue his investigation. Nor
is there any evidence that he ran the license check as a pretext
to investigate an unrelated crime for which he had no reasonable suspicion. There is no suggestion that he engaged in any

“ ﬁshing expedition. Quite the contrary, the trial judge in his
factual ﬁndings was careful not to give that impression. Based
on totality of the circumstances, ofﬁcer’s actions were “ reasonable” under the circumstances, and the detention as a whole
was “ reasonable.” Since neither the initial stop nor its duration violated the Fourth Amendment, Appellant’s consent to
search his car was not unconstitutionally tainted. The evidence
gathered from his car need not be suppressed under the Fourth
Amendment. Case is therefore reversed.
State’s PDR from Travis County: Afﬁrmed
Indecency conviction was jeopardy barred:
Jon Patterson v. State, __ S.W.3d __ (Tex.Crim.App. No. 0117-03,
delivered 11/10/04); Offense: Agg. Sex.Asslt. (2) & Indecency
(3); Sentence: 35 yrs; 5 yrs; COA: Afﬁrmed/Reversed (96///427
– Austin 2002); Opinion: Johnson: Concurring opinion: Hervey, Keasler; Keller concurred in result w/o opinion.
Appellant got drunk and then sexually assaulted his co-workers’ 11-year-old daughter. COA afﬁrmed the sexual assaults,
but reversed two of the indecency cases after ﬁnding they were
barred by double jeopardy (multiple punishments). The state
PDR’s on only the indecency by exposure.
Held: COA did not err in concluding the indecency convictions were barred by double jeopardy principles. CCA
explained:
In this case, there were two essentially identical assaults, separated by a short period of time. On both
occasions, appellant exposed his genitals and penetrated the complainant’s anus. The assault in count
II was alleged as aggravated sexual assault of a child
by causing contact between appellant’s genitals and
complainant’s anus. The assault in count I was alleged
as aggravated sexual assault of a child by penetration
of complainant’s anus by appellant’s genitals, with a
separate paragraph alleging indecency with a child
by contact by touching the complainant’s anus with
appellant’s genitals. The court of appeals afﬁrmed the
two convictions for aggravated sexual assault, then
correctly found that penetration required contact and
reversed that conviction. The state does not challenge
that ruling. The record in this case does not show an
occasion during the assaults when the exposure was
a separate offense. Under the facts of these incidents,
exposure was incident to and subsumed by the aggravated sexual assault.

three different occasions. Appellant was indicted shortly after
the second report was received by the state. The trial court
granted Appellant’s discovery order, and counsel made repeated
requests for the report, to no avail. Finally, 10 months after
the discovery order was signed, the state ﬁnally turned over
the report from the ﬁrst two submissions. After jury selection
had begun, the states discloses that additional DNA evidence
exists and wants it tested. Appellant’s moves for suppression,
and after a hearing, the judge grants his motion, holding “ the
State’s conduct in failing and refusing to provide the Courtordered discovery in a fair and timely fashion exceeds negligent
conduct, and was in fact a willful and egregious effort by the
State to defeat defendant’s constitutional rights.” COA reversed,
after ﬁnding the state’s conduct was not willful.
Held: The trial court erred by finding the state acted
willfully in its noncompliance with the discovery order
and by excluding the DNA evidence. During the hearing on
the discovery order, the prosecutor testiﬁed that he had been
transferred to another court and had “ put the case out of [his]
mind.” This was negligent or reckless, but not willful conduct.
Also, during the suppression hearing, the trial court was initially going to grant a continuance, even though no one asked
for it. After the state made comments, he decided to suppress
the evidence: “ The ﬁnal comments of the State indicating its
desire to exclude any lesser remedy demonstrates the willfulness of the conduct in withholding the evidence and complete
disregard of the constitutional rights of the defendant in this
case.” CCA disagreed:
While avoiding additional delay may have been advantageous to the State, there is no evidence that the
prosecutor’s request to proceed was calculated speciﬁcally to deny the appellee his constitutional right to a
speedy trial. This seems especially true given the fact
that, only moments before, the defense also was urging
that the trial proceed.
The record demonstrates that the State made what the
prosecutor himself described as “ grievous error[s]
and mistake[s],” but there is no evidence that the
prosecutor in this case acted with the speciﬁc purpose
of disobeying the court’s discovery order, preventing
the defense from preparing its case, or denying the
defendant his constitutional rights to a speedy trial
or effective assistance of counsel.
COA had ruled the proper remedy was a continuance, as the
trial court had initially proposed. CCA also comments:

COA’s judgment is therefore afﬁrmed.
Appellant’s PDR from Jefferson County: Afﬁrmed
State’s conduct in suppressing DNA results was not “ willful.”
Joe Edward Larue, __ S.W.3d __ (Tex.Crim.App. No. 985-03,
delivered 11/10/04); Offense: Capital Murder: Sentence: none
(evidence suppressed); COA: Reversed (108///431 – Beaumont
2003); Opinion: Womack: Concur: Cochran: Dissent: Johnson:
(9-2 decision).
The state submitted forensic evidence for DNA testing on

Because the trial court’s ultimate ﬁndings characterized the State’s conduct as willful, and as neither
party presents argument regarding what remedies are
available when the State’s conduct is of a less culpable
nature, we express no opinion as to what alternative
sanction the trial court should have imposed.
Judgment is therefore afﬁrmed.
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HABEAS CORPUS OPINION
Application for Writ of Habeas Corpus from Hays County
– Application Dismissed.
Nunc Pro Tunc Motion was proper method to correct erroneous time credits.
Ex Parte Fermin Martinez Ybarra, __ S.W.3d __ (Tex.Crim.App.
No. 75032, delivered 10/27/04); Opinion: Per Curiam.
Applicant is serving three concurrent 10-year sentences for
offenses alleged in three separate indictments. He asserts he is
entitled to 112 days of jail time credit from June 25, 1994, to
October 15, 1994, for time spent conﬁned in the county jail
from the date of his arrest to the date of his release on bond.
Applicant ﬁled a Motion for Judgment Nunc Pro Tunc asking
that the time be credited, but the trial court has not ruled on
that motion. The trial court recommended denying relief.
Held: Application is dismissed. The trial court is required to
grant pre-sentence jail time credit when sentence is pronounced.
TCCP art. 42.03 §2(a). If the court fails to award credit at the
time the sentence is imposed, the trial court has authority to
correct the judgment to reﬂect the appropriate time credit by
nunc pro tunc order and should do so. Tex. R. App. P. Rule
23.2. The appropriate remedy in this situation is to require Applicant to present the issue to the trial court by way of a nunc
pro tunc motion, as Applicant alleges he has done in this case.
If the trial court fails to respond, Applicant is ﬁrst required to
seek relief in the Court of Appeals, by way of a petition for a
writ of mandamus, unless there is a compelling reason not to
do so. See e.g. Padilla v. McDaniel, 122 S.W.3d 805 (Tex.Crim.
App. 2003) (when COA and CCA have concurrent, original
jurisdiction of a petition for a writ of mandamus against the
judge of a district or county court, the petition should be presented ﬁrst to the court of appeals unless there is a compelling
reason not to do so.)
DEATH PENALTY OPINIONS
Habeas Corpus Application from Jefferson County – Relief
Granted
Applicant proved retardation under Ex Parte Briseno;
Ex Parte Walter Bell, Jr., __ S.W.3d __ (Tex.Crim.App. No.
75,038, delivered 11/10/04); Opinion: Per Curiam (5-4 decision); Concur/Dissent: Keller, joined by Meyers, Keasler and
Hervey.

Correctional Institutions Division.
Concurring/Dissenting opinion: Amicus curiae suggests
that a permanent stay of execution — not reformation to a life
sentence — is the appropriate remedy for a mentally retarded
death-sentenced defendant. It is pointed out that a permanent
stay would deny such an inmate the chance of parole, as well
as allow authorities to keep him on death row. The preclusion
from execution mandated by Atkins v. Virginia does not, it is
argued, negate the fact that a jury has found applicant to be a
future danger to society. The nature of the relief that this Court
decides to grant to such inmates will have a bearing on the safety
of general-population inmates, prison staff and, if parole is
granted, the public. Reformation of applicant’s sentence to life
in this case renders him immediately eligible for parole. This is
not what the jury had in mind for applicant or, apparently, what
the legislature had in mind for men like applicant. Atkins forces
us to intrude upon the will of the people of Texas, as expressed
by our legislature, and upon the will of the jury. If there is an
option that more closely adheres to those intentions, we should
at least consider it.
I am uncertain about the merits of the amicus position, but
I believe we ought to address it. I would order brieﬁng and
argument on the issue of what is the appropriate relief to be
granted under Atkins.
I agree that applicant may not be executed, and I concur in
the Court’s opinion to that extent. But before deciding whether
to reform applicant’s sentence to life, I would ﬁrst give full
consideration to the alternative remedy suggested by amicus
curiae. To the Court’s decision to reform applicant’s sentence
to life imprisonment without such a full consideration, I respectfully dissent.
***Note: Amicus curiae was the Nueces County DA’s Ofﬁce.
Habeas Corpus Application from Nueces County – Relief
Granted
Applicant proved retardation under Ex Parte Briseno;
Ex Parte Alberto Valdez, __ S.W.3d __ (Tex.Crim.App. No.
75,039, delivered 11/10/04); Opinion: Per Curiam (9-0).
This opinion is identical to Bell, supra, except there are no
dissents/concurrences.
PDRs Granted:

Applicant was convicted of capital murder and sentenced to
death. In this subsequent application for a writ of habeas corpus,
Applicant claimed that he was mentally retarded. CCA agreed
after determining that Applicant had met the requirements of
TCCP Art. 11.071, §5, and remanded the case to the trial court
for ﬁndings of fact and conclusions of law. After conducting
an evidentiary hearing the trial court found that applicant is
mentally retarded. The record supports the trial court’s ﬁndings.
Ex parte Briseno, 135 S.W.3d 1 (Tex.Crim.App. 2004).
Held: Relief is granted. The sentence is reformed to life
imprisonment in the Texas Department of Criminal Justice
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October 20, 2004
No. 1131-04 GARDNER, MICHAEL SHANE 10/20/04 A Wise
Aggravated Sexual Assault
1. The Court of Appeals erred in holding the trial court’s error
in failing to adequately admonish the defendant was statutory
error under Aguirre-Mata v. State, supra, instead of a constitutional error under Boykin, supra.
2. The Court of Appeals erred in failing to address whether
the admonishments and inquiries of the defendant by the trial

court was [sic] sufﬁcient to satisfy Boykin, supra, that the plea
was intelligently and voluntarily made.

3. Did the Court of Appeals err by concluding that the appellate
record showed egregious harm?

October 27, 2004

0865-04 ROBERTSON, TREVOR 11/10/04 S Freestone Poss
w/Intent to Deliver

No. 1300-04 ALLEY, LEE MICHAEL 10/27/04 S Harris Running a Stop Sign
No. 1301-04 DELAROSA, PATRICIA ANN 10/27/04 S Harris
Running a Stop Sign
The First Court of Appeals erred in holding that, in order to
complain of a justice court’s granting of a Defendant’s motion
to dismiss a misdemeanor complaint, the state should bring an
appeal to a county court.
November 10, 2004
0572-04 SHOE, THOMAS FRANKLIN 11/10/04 A Tarrant
DWI
1. The Court of Appeals erred by not following the doctrine
of stare decisis.
2. Can the state offer a sentence below the statutory minimum
in a plea agreement, then estopp the defendant from collaterally attacking that void judgment when it is subsequently used
by the state for enhancement, while the state simultaneously
maintains the ability to challenge (or even ignore) that same
judgment and reprosecute the defendant at any time?

The Court of Appeals erred in holding that the switchblade in
this case was not a deadly weapon by design under Tex. Penal
Code §1.07(a)(17)(a).
1222-04 HERNANDEZ, ALEXANDER 11/10/04 S San Saba
POCS
1. Does the appellate standard of review adopted in State v.
Ross, 32 S.W.3d 853 (Tex.Crim.App. 2000), apply to an appellate
court’s review of a decision by the trial court denying a pretrial
motion to dismiss on grounds of entrapment?
2. Did the Court of Appeals err by failing to sustain the ruling
by the trial court on a theory applicable to the case — i.e., that
the trial court could have found the evidence relating to entrapment not to be credible.
1230-04 Sanchez, Arthur Garcia 11/10/04 A Bexar DWI
What is the appropriate test for harm when the state is allowed
to improperly commit jurors to a set of facts?
COURT OF APPEALS OPINIONS

3. Sentences within the range prescribed by the legislature are
‘absolute systemic requirements’, particularly when they are prescribed as part of a speciﬁc, structured, enhancement scheme.
0615-04 WINGO, JAMES DAVID 11/10/04 A & S Bexar Tampering w/Government Record
1. The Court of Appeals improperly applied the abuse of discretion standard by not showing the appropriate deference to the
trial’s determination that the state’s voir dire question was not
a commitment question.
2. Although the Court of Appeals correctly ruled the state had
asked improper commitment questions during voir dire, it erred
by applying an inappropriate standard for reviewing harm, i.e.,
it applied the harm analysis applicable to an improperly denied
challenge for cause, when this case involved improperly allowed
commitment questions.
0701-04 BROWN, COY JR. 11/10/04 S Edwards Aggravated
Assault
1. Is the culpable mental state of ‘knowingly’ necessarily included within an allegation of the culpable mental state of
intentionally?
2. Did the Court of Appeals apply an inappropriate harm
analysis by failing to consider whether there was any evidence,
argument of counsel, or anything else that might have persuaded
a rational jury that the appellant was guilty only of a knowing
assault of the victim?

Erroneous argument was harmless, but not waived by failure
to object:
Miles v. State, ___ S.W.3d ___ (Tex.App. No. 14-03-00958-CR
– Houston [14th] 11/4/04).
Trial court commits error when it sustains the state’s objection to defense counsel’s ﬁnal argument to the effect that
the presumption of innocence extends throughout the trial.
Though the error was found to be harmless, what is signiﬁcant
is that the Court found the issue was not waived by the failure
to object; the trial court’s actions imparted information that
tainted the presumption of innocence, citing Blue v. State, 41
S.W.3d 129 (Tex.Crim.App. 2000).
Confession to store security not suppressible under Art.
38.22:
Oriji v State, ___ S.W.3d ___ (Tex.App. No. 14-03-00470-CR,
Houston [14th], 11/12/04).
Defendant convicted of theft by shoplifting based on a
confession given to store security personnel. Defendant argues
on appeal that written confession was inadmissible because
Miranda warnings were not on the statement form. Court
acknowledges case law that applies the exclusionary rule of
Art. 38.23 to private parties but holds that application does
not apply to violations of Art. 38.22. The latter statute applies
only to custodial interrogations which, according to Court, by
deﬁnition means questioning by law enforcement ofﬁcers.
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Criminal Law Case Study Seminar

ANATOMY OF THE WIN
Anatomy of the Win is a case study seminar. Lawyers will present actual cases and
dissect them from initial client interview to conclusion. Strategies from voir dire to
ﬁnal argument will be disclosed. Lawyers will bring their trial notebooks and use
actual exhibits and transcripts when available. The seminar has been dubbed “NFL
Films for Lawyers.” This is a hands-on, how-to, seminar for the working trial lawyer.
Ten-minute intermissions will take place after each presentation to allow attending
lawyers to conduct business while away from the ofﬁce.
Visit our website at www. tcdla.com for upcoming seminar dates.
sponsored by Criminal Defense Lawyers Project
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25 Years

of Lubbock’s
Wild, Western Justice
Free Seminar & CLE HOURS!
The Lubbock Criminal Defense Lawyers
Association (LCDLA), founded in 1980, will
mark its 25th Anniversary January 7th and
8th with an event ﬁtting LCDLA’s reputation
as one of the ﬁnest local criminal defense
bars in the country.

The derailers

“Celebrating LCDLA’s 25 Years of Wild,
Western Justice: The Derailers, the Red
Raiders, and Champions of the Courtroom”
will include a one and one-half day seminar, a country barbeque dinner, a dance featuring Austin’s hottest band, The Derailers,
and an opportunity to see the nationally-ranked Oklahoma State men’s basketball team take on Bob Knight’s Red Raiders.

Free

The seminar, to be held at the Texas Tech University School of Law, will feature 11 hours of CLE and speakers nationally
renowned for their expertise in criminal defense, including Millard Farmer of Atlanta, Racehorse Haynes of Houston, and
Gerald Goldstein of San Antonio.
The Derailers will entertain guests at a charity fund-raiser January 7th at Kershner’s Inside 4-Bar-K located at 302 East
82nd Street in Lubbock, Texas. A barbeque dinner, beer and wine will be served at the casual western event. All proceeds
will beneﬁt Texas Tech Criminal Justice Clinics. TCDLA President and master of ceremonies, Dan Hurley of Lubbock, will
recognize surviving charter members of LCDLA. Noted Austin attorney David Botsford will deliver the keynote address.
Seminar attendees will be treated to a tail-gate party preceding the January 8th men’s basketball game between Texas Tech
and Oklahoma State. A limited number of tickets to the basketball game will also be available for sale.
Reservations for the seminar, charity event and basketball tickets are available through TCDLA at 512.478.2514 or LCDLA
at 806.765.7370. The seminar is free with seating limited to 150 attendees. Tickets to the charity event are $25 per person.
Basketball ticket price and availability are pending.

CDLP Post-Conviction
January 20 & 21, 2005
Double Tree Hotel Post Oak
Houston, Texas

The Texas Criminal Defense Lawyer’s Project is proud to present its
Post-Conviction seminar for 2005. This program covers all aspects of postconviction litigation including Motions for New Trial, State and Federal
Habeas, Federal Sentencing issues post-Blakely, DNA, Parol Revocation and
Administrative Appeals of Revocations, Time Credits, Pitfalls of Plea Bargains,
Defending Inmate Criminal Cases, Ethics, and dealing with Prison and Parole
Administrative problems, such as discipline, classiﬁcation, and related administrative issues. Also included will be discussions of Texas Department of
Criminal Justice Prison Policies with a panel of top level TDCJ employees and
a discussion of the parol system by parol board members.
See page 22 for a registration form or visit us at www.tcdla.com.
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Lubbock Criminal Defense Lawyers Association
25 Years of Wild, Western Justice
january 7 & 8, 2005 — texas tech university school of law — Lubbock, Texas
LCDLA and TCDLA Charity Fund-Raiser

event information

l

January 7 & 8, 2005

Seminar Location: Texas Tech University School of Law

Join The Derailers in Lubbock at a charity

1802 Hartford Avenue, Lubbock, Texas 79409

fund-raiser on January 7, 2005 at Kershner’s

l

806.742.3990

Inside 4-Bar-K. The Lubbock Criminal Defense

Mail registration to: 1707 Nueces Street, Austin, Texas 78701, or fax to: 512.469.0512

Lawyers Association (LCDLA), founded in 1980,

Questions? Call 512.478.2514 or visit www.tcdla.com

will mark its 25th Anniversary January 7th and

Registration begins at 7:30 a.m.

8th with an event ﬁtting LCDLA’s reputation as
one of the ﬁnest local criminal defense bars in
the country. LCDLA and TCDLA will co-host this

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________

event and FREE SEMINAR.
“Celebrating LCDLA’s 25 Years of Wild, Western
Justice: The Derailers, the Red Raiders, and
Champions of the Courtroom” will include
a one and one-half day seminar, a country
barbeque dinner, a dance featuring Austin’s
hottest band, The Derailers, and an opportunity
to see the nationally-ranked Oklahoma State

State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________
Which events do you plan to attend?
q I plan to attend the free seminar.
q I plan to attend the charity event.
q I plan to attend the basketball game.

Cost
No charge
$25 per person donation
TBD

men’s basketball team take on Bob Knight’s
Red Raiders at 1:00 pm, January 8th, United
Spirit Arena.
To register, ﬁll out the registration form and
fax to 512.469.0512 by December 7, 2004.
The seminar is free with seating limited to 150
attendees. Tickets to the charity event are $25
per person. All proceeds will beneﬁt Texas Tech
Criminal Justice Clinic.

destination information
A room block has been reserved at the Hawthorn Suites, 2515 19th Street, Lubbock, Texas
79410. Accommodations are $80 per night,
single occupancy and $100, double occupancy. Please call 1.806.765.8900 or 1.800.527.1133
for reservations. Space is limited. Please make
reservations by December 7, 2004 to guarantee the special rate and availability and please
mention the TCDLA/LCDLA room block.

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member......................$100 materials on CD/member.......................$50
printed book/non-member..............$175 materials on CD/non-member...............$88
*Supplies are limited. Seminar books and CD’s must be ordered by December 7, 2004.
Walk-in’s will receive materials on CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity,
and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of
criminal cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________

Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
______________________________________________________________________________________
Credit Card Number
Expiration Date
______________________________________________________________________________________
Name on Card
Signature

cle information
This free seminar will be accredited for 11
CLE hours. Credit may be utilized toward the
CLE requirements for the certification and
recertiﬁcation of attorneys in criminal law by
the Texas Board of Legal Specialization and
towards the total CLE requirements of the State
Bar of Texas.

Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will
be given on or after December 31, 2004, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with
IRC sec. 6033.

www.tcdla.com
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q New Member Application q Renewal
q Are you a member of the NACDL? q Yes q No
q State whether a membership certiﬁcate is desired q Yes

q No

q Mr. q Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ Fax: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

q First Time Member
q Renewing Membership
q Voluntary Sustaining
q Sustaining
q Public Defender
q Afﬁliate
(Investigator or legal assistant)
q Law Student
q Associate Member (in the ﬁrm
of a sustaining or
charter member)
$50

$75
$150
$300
$200
$50
$50
$20

Certiﬁed Criminal Law Specialist? q Yes q No
Signature: ________________ Date __________
Amount Enclosed $ ___________
q Check enclosed

(payable to TCDLA)

q American Express

VOICE for the Defense

Your membership includes a 10-issue subscription to TCDLA’s ofﬁcial
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education

Receive timely updates about developments in Texas criminal law,
through the Signiﬁcant Decisions Report, our web site, listserv, and
at TCDLA seminars.

Discount Programs
Only our members receive discounts on seminars and publications.

Strike Force

Please check correct category

q Visa q MasterCard

TCDLA Membership Beneﬁts

q Discover

Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.

$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for
the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an afﬁliate applicant.
Signature of Member _________________________________________
Member’s Name _____________________________________________

Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

Motions Disk

Your membership includes a motions disk containing 50 commonly
needed motions to make your practice easier.

Directory

When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join More Than 2,000 Texas Defenders Now!
TCDLA Needs You! Add your name to the TCDLA rolls to support its programs as it educates the legislature, public and criminal
defense bar.

Get Involved! We need your help to support the only voice for

the defense in Texas on key constitutional and criminal justice policy
questions. Contribute to a committee such as the Amicus Curiae Committee and let us know who you know in the legislature.

Eligibility A member in good standing of the State Bar of Texas

(student and afﬁliate applicants excepted) who is engaged in the
defense of criminal cases is eligible for membership upon approval of
application and receipt of annual membership dues. An application
must be endorsed by a TCDLA member in good standing. Members
of the judiciary (except honorary members) and those regularly employed in prosecutorial ofﬁce are not eligible.

