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Upcoming TCDLA Seminars
Save these dates!
Make your hotel reservations and plan to join us this spring
March 5, 2004 Premier Scientific DWI Seminar in Arlington,
TX
Hilton Arlington
2401 East Lamar Blvd.
Arlington, Texas 76006
817-640-3322 ext. 6606
-Course directors: Mimi Coffey, Fort Worth & Chris Hoover, Plano
-Hotel deadline: 2/19/04
Room Rate: $89.00
Registration form available on-line at www.tcdla.com/seminars

March 19, 2004 DWI in San Antonio
Adams Mark
111 Pecan St. East
San Antonio, TX 78205
800-444-2326
Course Directors: Kerri Anderson-Donica, Corsicana, Stephanie Stevens,
San Antonio & Neil Calfas, San Antonio
-Hotel deadline: 2/27/04
-Room Rate: $129.00
Registration form available on-line at www.tcdla.com/seminars

April 1-2, 2004 Quad State Seminar (Texas, Louisiana,
Arkansas & Oklahoma) – Interjuristictional
Issues for Criminal Defense Lawyers and
Private Investigators
Harrah’s Shreveport
315 Clyde Fant Parkway
Shreveport, LA 71101
(318) 424-7777
Course Directors: Victoria Cranford (LA), Jeff Harrelson (TX), Rick
Turner (LA), Charles Sifers (OK) and Scrappy Holmes (TX)
Hotel deadline: March 1, 2004
Room rate: $99
Registration form available on-line at www.tcdla.com/seminars
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Sprint PCS is offering a 15% discount to TCDLA members on its
wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive additional discounts on equipment.
Contact Steven Morales at 512-344-4291.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest
news affecting you, your practice and your clients.
To be added to either the general or capital listservs,
contact webmaster@tcdla.com.

Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment, and furniture. If you need it, they can get it to you at a low
cost and overnight. Contact James Taylor at 1-800-797-2969 ext 116.

Motions Disk. New members are entitled to one free copy of
our State motions disk.

Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names, addresses, telephone numbers, and other biographical information of
every Judge, Court and investigating agency in the State of Texas for
the database.
Call Le Ann Horrocks at 1-228-872-8479.

Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can receive the only statewide magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.

Lois Law is offering a 10% discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or
dcross@loislaw.com.

Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, briefs, a list of
expert witnesses, testimony of expert witnesses, and trial tactics.

La Quinta is offering a 10% discount to all TCDLA members. Simply
tell the reservations agent that you are with the Texas Criminal Defense Lawyers Association or give the discount code (TCDLA) on the
La Quinta web site to get the discounted rate.

Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.

Subscription Services Inc. is offering up to a 50% discount off the
cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.

Assistance with Legal Questions. You can e-mail a question
to the TCDLA home office and we will help you get your question answered through the assistance of more than 2000 criminal defense attorneys.
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“WAR
AND

Cynthia Eva Hujar Orr

PRESIDENT’S
Message

THE
ON

DRUGS”

OTHER FOLLIES

Downing of “Drug Planes” Interrupted
The U.S. Program aimed at felling planes which ferry drugs was stalled for a few days this
year in order for the government to issue what it called a “stern message” to the Colombian
military. Apparently, without U.S. approval, it downed and destroyed a civilian plane not
shown to contain drugs. You may recall the American Missionaries, a woman and her infant
child, were killed in Peru in 2001 after their plane was mistaken as a drug flight and forced
down under fire. The program and its problems quietly resumed two years after these deaths
under the auspices of an outside contractor, managing the program for the State Department after the CIA refused to continue. The stern warning issued to the Colombians most
recently? “`The Colombians received a very stern message,’ said Bobby Charles, assistant
secretary of state for international narcotics and law enforcement affairs. `A very clear message was sent by us to them.’ The Colombians were told that ‘they had to get serious, or the
program would hang in the balance,’ said Mr. Charles. `That was a pivotal moment.’”1 Hardly
a stern warning in my book.
At one time the air interdiction program seemed to be effective, discouraging cocaine
shipments by aircraft. Now Peruvian raw drug shipments to Colombia appear to be transported by boat to avoid the high fees demanded by pilots risking the loss of their aircraft.
Despite the sparse air traffic, the State Department has resumed the program offering faint
praise: “‘They need to be really thoughtful, this has to be done right,’ he said. `There can’t be
any slip-ups.’ After receiving the American message following the September [Colombian]
incident, he said ‘they did get serious.’”
The characterization of innocent deaths and property loss as “slip-ups” is not encouraging. It displays the callousness that comes with any “war:” “all is fair.” When what we are
dealing with is American demand for illicit drugs, any “war” on the impoverished farmers
growing crops and foreign drug traffickers is doomed to fail. They will find an alternate way
to meet the demand and net American dollars. Persons who call the loss of innocent lives a
“slip-up”are not taking matters seriously enough.
Let’s Get Serious About Drug Interdiction
Texas Drug Courts and Federal Drug Court Discretionary Grant Program - A Serious
Approach
So how does one effectively stem the flow of illicit drugs to the United States? By making
it less profitable to bring the illicit product here. What is not in demand, does not command
a high price. The price for items in oversupply falls and the suppliers lose money. Therefore,
any measures aimed at decreasing the demand for illicit drugs will be most effective.
Texas legislators realized that the State was engaged in a losing proposition by imprison-
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ing drug users. It paid each time an illegal drug consumer relapsed and re-entered the prison system. The cost was not only
budgetary. In addition to pouring state tax dollars down the
drain, Texas was losing entire generations of young African
American and Hispanic men. In San Antonio, 39% of this group
between the ages of 20 and 29 were under correctional supervision in 2000. Ten percent of black children under 18 live in
homes without either parent. “The lost income to African
American households from those African American males being imprisoned or jailed is estimated to be nearly $11 billion
annually.”2 Moreover, schools and healthcare systems for the
poor are crumbling while we spend billions of dollars on building new prisons.3
“We were wasting dollars and lives by sending people
to the penitentiary, where they oftentimes become
better criminals.” Sen. John Whitmire, D. Houston.4

So the Texas government created drug courts and lower penalties for first time and small time possession.
The Success Through Addiction Recovery (STAR) program
was extended to Harris County last legislative session. HB1287
expanded the number of Drug Courts to include Harris County
and they were previously established in Dallas, El Paso, Fort
Bend, Jefferson, Montgomery, Tarrant, and Travis Counties.5
These drug courts use the “stick” of a criminal record and jail
time to sweeten the “carrot” of drug treatment programs. Some
counties divert the prosecution entirely, some use a deferred
adjudication approach, to encourage successful completion of
drug rehabilitation.
This legislature also enacted HB2668, providing treatment
for first time drug possession and also established mandatory
State Jail Felony Probation for first time (5 abuse unit/1 lb mj)
drug offenders.
Continued on page 14

President’s Retreat to

A L A S K A !

Turnagain Arm wends along Cook Inlet passing each
glacier in turn, seven in all. The sun rises at five a.m. and
does not set until midnight when Alaskans retire for dinner and a very little shut-eye before returning to work.

I had expected blackout curtains to keep the extended daylight at bay and allow sensible hours of sleep.
But with bald eagles, grey and beluga whales, candle
fish, mountain goats, moose and Texans as their companions, who can sleep? Folks leave work and frolic
until the sun sets. If you wet a hook, the fish jump on.
And the skiing is some of the best available with long
daylight hours and exhilarating runs, at a comfortable
sea level. Walking, hiking, spa visits and shopping are
also abundant.
There is always winter or your plane ride home to
recover from the sleep deprived spring. My friend, Bill
Bryson, invited me to Mt. Alyeska and to the company of his friends; spirited, fun, independent, salt of
the earth, and gracious people like himself. Two-fisted
lawyers like us.
I look forward to seeing them again in March during my President’s Retreat and invite all of you to join me
March 25-28 in Anchorage. A quick forty miles away is Mt. Alyeska. The Alaska Academy of Trial Lawyers will join
us. Tickets from San Antonio are about $490 and the room rate at the Prince Alyeska resort, featured on “The
Bachelor” in a “fantasy date” segment, is $109 for our group. Contact Rose in the TCDLA home office (512 4782514) for information and to join our group. - Cynthia Eva Hujar Orr
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TRAINING FOR EVERY
TEXAS CRIMINAL
DEFENSE ATTORNEY

Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
Perspective

A very special thanks to David Guinn from Lubbock and Bob Hinton from Dallas, course
directors for the CDLP Criminal Defense Advocacy Training seminar held at the Texas Tech
School of Law in Lubbock in early January. Special thanks to the Lubbock Criminal Defense Lawyers Association who co-sponsored the seminar. We had 75 participants and an
outstanding lineup of presenters that included four former TCDLA Presidents. Dean Walter
Huffman of the Law School welcomed the participants.
Jeff Blackburn from Amarillo and Rod Hobson from Lubbock spoke inspirationally on
“Tales from Tulia” and the lessons learned from the Tulia wrongful convictions. Jeff and
Rod encouraged criminal defense lawyers to be advocates for their clients by going to trial
and fighting for their clients’ rights. “Tulias exist in every corner of Texas. You must fight as
criminal defense lawyers. Organize yourselves into local defense bars.”
The Lubbock Criminal Defense Lawyers Association sponsored a tailgate party in the
Law School parking lot prior to the Texas Tech vs. Oklahoma State men’s basketball game.
(Tech won the game.)
TCDLA has four outstanding seminars coming up in the next three months. Please help
support your association and get the word out.
 NACDL/TCDLA Midwinter Seminar (Death Penalty, Domestic Violence, White-Collar
Crime, Habeas Training) - San Antonio, February 18-20
 DWI - Arlington, March 5
 DWI - San Antonio, March 19
 Quad-State Seminar (Texas, Louisiana, Arkansas,Oklahoma) interjurisdictional issues,
- Harrahs Casino in Shreveport, Louisiana, April 1-2
CDLP will be sponsoring the following seminars. Please help us get the word out.






Day in the Life - Bryan/College Station, February 27 & 28
Criminal Trial Advocacy Institute - Huntsville, March 7-12
Indigent Defense - Dallas, March 18,19
Criminal Defense Advocacy - Longview, April 15-16
Day in the Life - Ft. Bend County, April 30

The 17th Annual Rusty Duncan Seminar is scheduled for June 17-19. Please mark your
calendars and start making your plans to join us for three days of outstanding training,
friendship and Fiesta in San Antonio.
Please contact me if you are interested in becoming a TCDLA affiliate or in starting a
local defense bar. TCDLA can help. 
8 VOICE FOR THE DEFENSE
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FEBRUARY 18-21, 2004

MARCH 19, 2004

High Stakes Defenses: Corporate and
Capital Litigation (White Collar Crime,
Death Penalty & Domestic Violence)
Co-sponsored with NACDL

TCDLA DWI

SAN ANTONIO

SAN ANTONIO

MARCH 25-28, 2004

Presidents Trip
FEBRUARY 27-28, 2004

ALASKA

CDLP - A Day in the Life
BRYAN/COLLEGE STATION

APRIL 1-2, 2004
Quad State Seminar

MARCH 5, 2004

SHREVEPORT, LOUISIANA

TCDLA DWI
ARLINGTON

APRIL 15-16, 2004
Criminal Defense Advocacy Training

MARCH 7-12, 2004
Criminal Trial Advocacy Institute
HUNTSVILLE

LONGVIEW

APRIL 30, 2004
A Day in the Life
FT. BEND

MARCH 18-19, 2004
Indigent Defense
DALLAS

JUNE 17-19, 2004

Rusty Duncan
Criminal Law Short Course
SAN ANTONIO

SCHEDULE AND DATES SUBJECT TO CHANGE
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EXPRESSING

ITSELF

John Carroll

EDITOR’S
Comment
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Lately the Court of Criminal Appeals has gone out of its way to offer some helpful practice tips for lawyers wrestling with the Rules of Appellate Procedure. Apparently, having
identified (become fed up with) certain problems that come up regularly, Judges on the
Court have taken the extraordinary step of filing Statements in order to address certain
issues. The Court of Criminal Appeals, like any appellate court, speaks through its opinions. This can include dissenting and concurring opinions speaking for a single judge or a
group of judges expressing the view of the minority. Such opinions are provided for in Rule
77 of the Texas Rules of Appellate Procedure, entitled “Opinions”. The Rule provides in
paragraph 77.1 as follows:
In each case that is argued or submitted without argument to the Court of Criminal
Appeals, the Court will hand down a written opinion setting forth the reasons for
its decision and any germane precedent. Any judge may file an opinion dissenting
from or concurring in the Court’s judgment.
The “reasons for its decision and any germane precedent” — hmm, that’s pretty restrictive. What if the Court wants to chastise the lawyers or litigants? Or perhaps congratulate
them for their thoroughness or creativity? That will have to be done by some other means
than the opinion, the scope of which has been circumscribed by the rules. The Supreme
Court is not so restricted. Rule of Appellate Procedure 63 governing opinions in the Texas
Supreme Court merely provides in pertinent part that the “Supreme Court will hand down
a written opinion in all cases in which it renders a judgment.” Likewise, the Courts of Appeals, so long as they avoid the dreaded memorandum opinion, are free to “hand down a
written opinion that is as brief as practicable but that addresses every issue raised and
necessary to final disposition of the appeal.” TRAP 47.1.
Remember now, the Courts write their own rules so the Court of Criminal Appeals’
muzzle is one it has chosen. But what are the Judges to do when appellate litigants continue
to file defective pleadings making the same mistakes over and over again? Or when a particular pet peeve is predictably popping up in a preponderance of pleadings? One may try
to go to seminars and speak out on these issues, but you reach such a limited audience. And
how well received is a particular judge going to be if he or she keeps speaking out about the
ignorance of the lawyers in attendance? How about a law review article? No, no one reads
those.
How about speaking through the discretionary review decision? Rule of Appellate Procedure 69.1 only provides for a docket entry to record that decision; that’s less than the
opinion. Rule 67.1 provides for the filing of an order granting review. That appears to be it.
But how about simply making a Statement? A Statement can be whatever you want it to be,
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it can be released by the Clerk of the Court with the Opinions
and disseminated to anyone with internet access.
Finally, the point. There are some Statements running
around out there that are obviously intended to notify the appellate public of some recurring practice problems in the Court
of Criminal Appeals which make good reading material for
anyone seeking review of a Court of Appeals decision in a criminal case. In Ernest Lee King v. State, Cause Nos. 1115-03 & 111603 (Tex. Crim. App. 11/12/03), Judge Cochran filed a Statement
concurring in the refusal of the petition for discretionary review and was joined by Judges Price, Johnson and Holcomb.
That Statement is a primer on complying with the Rules of
Appellate Procedure governing the form of a Petition for Discretionary Review (P.D.R.) and particularly the portion of the
Petition detailing the reasons for review. Apparently, highlighting the evils of word processing software, the Court has been
receiving quite a few P.D.R.’s that look like court of appeals briefs
with a few minor changes. One problem with this quickie style
of document preparation pointed out in the Statement is that
the purpose of the P.D.R. is to challenge the action of the court
of appeals, not the trial court. As a Voice reader, you have already been exposed to helpful instructions on preparing P.D.R.’s

thanks to Cynthia Hampton’s article in the September 2003 issue (available online at www.tcdla.com/publications).
More recently, on December 17, 2003, Judge Johnson felt it
necessary to express her concerns about a problematic misunderstanding of the Rules of Appellate Procedure concerning
motions for rehearing and their effect on deadlines,(a problem
which has previously been addressed by Judge Cochran, but
alas, appears to have persisted). In Ex Parte Sierra, Cause No.
1832-03,(Tex. Crim. App. 12/17/03), Judge Johnson filed a Statement, joined by Judges Price, Hervey and Cochran, in a case in
which a P.D.R. was filed untimely. The petitioner had timely
filed a motion for reconsideration en banc in the court of appeals. While a motion for rehearing tolls the time period for
filing a P.D.R., Tex. R. App. P. 49.1, a motion for reconsideration en banc, does not. Tex. R. App. P. 49.7. Judge Johnson called
this little anomaly in the rules a “trap for the unwary”(If I have
to explain the irony...). The tolling provision of Rule of Appellate Procedure 68.2(a) is unaffected by en banc motions for reconsideration. Rule 68.2 should be rewritten to provide that
timely filing of a motion for en banc reconsideration has the
same effect on the filing deadline as a motion for rehearing.
But until it is rewritten, we have been warned. 
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OBJECT

AT

OR LOSE ON

TRIAL

APPEAL

The United States Court of Appeals for the Fifth Circuit finally had a belly full and
changed the rules: On January 26, 2004, the en banc Court held that the district court’s
failure to give the defendant an opportunity to allocute as required by Fed.R.Crim.P. 32
was subject to a plain error review under Fed.R.Crim.P. 52. United States v. Reyna, ___ F.3d
___; 2004 WL 113479 (5th Cir. 2004). Gone are the days of the automatic “vacated and
remanded.”

F.R. “Buck” Files, Jr.

This was a fact situation that the Court had been waiting for. Reyna pled guilty in
October, 1996, to possession of a sawed-off shotgun and was sentenced to 46 months
imprisonment and three years supervised release. In February, 2000, Reyna was arrested
for driving while intoxicated and Judge Filemon B. Vela of the United States District Court
for the Southern District of Texas revoked his term of supervised release. Judge Vela gave
Reyna the option of serving six months in prison or being sentenced to twelve months and
having the execution of that sentence suspended for an additional three years of supervised
release. Reyna — of course — chose the latter option. At sentencing, Judge Vela made the
following comments:

FEDERAL
Corner

THE COURT: I will tell you what I will do. I will sentence you
to 12 months in jail. I will suspend the execution of those 12
months, which simply means that I will allow you to surrender
voluntarily. But the moment you spit on the sidewalk, I don’t
care whether you get a traffic ticket, you are gone for 12 months.
You can do that or I will give you six months today and you will
get it over with. Which one do you want? (Emphasis added)
After Reyna chose the 12-month option, Judge Vela warned him again:
I am talking about anything. You are gone. You are on your way
for 12 months. It is just a matter of me setting a date for
voluntary surrender. (Emphasis added)
Did Reyna learn anything from his second appearance before Judge Vela? Of course
not. During his new term of supervised release, he tested positive for drugs. In August,
2001, Reyna again appeared in front of Judge Vela who sentenced him to twelve months
imprisonment followed by two years of supervised release. At the sentencing hearing, Judge
Vela and Reyna engaged in the following colloquy:
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THE COURT: The matter before me, then, Mr.
Reyna, is simply there is evidence to the effect
that you—from a specimen taken from you
back in September of the year 2000 that you
had ingested cocaine. Is that true?
THE DEFENDANT: Yes, sir.
THE COURT: All right.
THE DEFENDANT: Correct. Yes, Your Honor.
THE COURT: Well, you are already on your
way ... You can’t blame anybody, can you?
THE DEFENDANT: No.
Later in the hearing, Reyna attempted to say something;
however, he was interrupted by Judge Vela who said:
If I could send you away for ten years, I would.
You know why? You know why? Because you
hurt other people to whom we give this
opportunity. Your attorney asks for relief of
this kind sometimes. And when people like you
sort of break faith and when people are given
the benefit of these kinds of things, what you
are doing is just hurting other people. You
understand that. One thing is to hurt yourself
and another one is to affect other persons and
you have.
All right. Good luck to you.

Neither Reyna nor his lawyer objected to the denial of
Reyna’s right to allocution.
Writing for the Court, Circuit Judge W. Eugene Davis had
these comments about Rule 52(b) which speak to the danger
of laying behind the log at trial and seeking relief on appeal:

SPRINT

SERVICES OFFERS
SAVINGS
for

TCDLA

MEMBERS

Until recently, it was unclear whether on direct
appeal Rule 52(b) should apply to every
conceivable error to which a defendant failed
to object, or whether there existed a class of
violations so serious that automatic reversal
was required without application of Rule
52(b). In Olano, the Supreme Court answered
this question. 507 U.S. at 731, 113 S.Ct. 1770.
It stated that a criminal defendant’s
‘constitutional right or a right of any other
sort’ may be forfeited by the failure to make a
timely objection. Id. (internal quotations and
citations omitted). Accordingly, the Court
suggested that all forfeited errors in a criminal
proceeding are subject to Rule 52(b) analysis.
...
...in United States v. Vonn, 535 U.S. 55, 122
S.Ct. 1043, 152 L.Ed.2d 90 (2002), the
Supreme Court applied Rule 52(b) analysis
to an error in taking a guilty plea under Rule
11 of the Federal Rules of Criminal Procedure.
The district court failed to address the
defendant when accepting the plea and the
defendant did not object. Rule 11, like Rule
32, states that the trial court ‘must address the
defendant personally.’ Vonn describes Rule
52(b) as ‘applying by its terms to error in the
application of any other Rule of criminal
procedure.’ Id. at 65, 122 S.Ct. 1043.
What could Reyna have said that would have changed
Judge Vela’s mind? Nothing. His appeal, however, has given the
Court the opportunity to subject yet another apparent right to
a plain error analysis. This opinion should cause the defense
bar significant concern and should bring glee to the hearts of
prosecutors and judges. 
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It will take 1-2 billing cycles to be applied. This will change your
monthly billing cycle to the 17th through the 16th of the month
when it is applied.
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E-mail Steven Morales at smora@sprintspectrum.com
or telephone at 512-344-4291.
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Existing customers wanting to change plans must be done through
customer service at 1-888-788-4727. They will explain all options
available depending on your current service and agreements.
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Continued from page 7
Seeing the wisdom of this approach, the federal government
provides a Drug Court Discretionary Grant Program for seed
money to start up drug courts in states and local governments.6
The drug courts have been effective:
“A January study by Tony Fabelo of the Texas Criminal
Justice Policy Council found that, within three years
after completing drug court, graduates were less likely
to be rearrested than similar offenders who did not
participate in such programs. ... ‘The effectiveness of
drug courts in reducing recidivism merits considering
strategies to expand drug courts in Texas,’ the study
said.”7
The good news is that in counties where the drug courts do
not currently exist, judges have the discretion to create their
own drug courts. After all, this is how drug courts got started.
Individual judges saw the wisdom in rehabilitating drug offenders instead of repeatedly sending them to prison where they
just got worse and decreased their chances at leading productive lives because of the baggage caused by a felony conviction.8
“‘People are starting to realize you can’t incarcerate
away the problem. ...When you take care of drug
addiction, you help take away criminal activity.’” Susan
Weinstein, chief counsel for the National Drug Court
Institute.9
At the same time it is providing seed money for state and
local drug courts, the federal government is exacerbating the
problem with, among other things, mandatory minimum sentencing laws.
Mandatory Minimum Federal Sentences and Feeney
Amendment Roundly Criticized
People ranging from the left, including Democratic Presidential Candidate Howard Dean,10 and right, including Chief
Justice William Rehnquist have criticized sentencing guideline
provisions that limit judicial discretion in federal sentencing
decisions. While the state court judges can fashion a drug court
where it does not exist, by exercising their substantial sentencing discretion, Congress and the Attorney General are tying federal judges’ and prosecutors’ hands.
“[The Feeney Amendment] will seriously impair the
ability of the courts to impose just and responsible
sentences.” Chief Justice William Rehnquist calling for
repeal of the Feeney Amendment with his colleagues
on the Judicial Conference.11
The mandatory minimum sentences, Feeney Amendment’s
limits on judicial discretion and the Attorney General’s directive for prosecutors to pursue the most serious “readily provable” offenses are causing the lengthy imprisonment of people
who should not even be caught up in the criminal justice system. Together, these measures eliminate judicial and prosecutorial discretion to divert people from prosecution when
appropriate.
“Consider Brenda Valencia, who in 1991 was a 19-yearold former high school athlete in Miami who’d never
been in trouble until she gave a ride to her roommate’s
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stepmother, whom she knew was a drug dealer on her
way to pick up money from a cocaine dealer. She ended
up with a 12-year-seven-month prison term. Joe
Bogan, a former federal prison warden, says the case
isn’t unusual: ‘You could go in here and you could find
hundreds of cases that would make the same point....
It’s not fair. It’s not just....if you look back here in this
prison, there are maybe 1,400 inmates, and there are
probably 700-800 of them could be out. And their
sentences would still be just. It would still hold them
accountable for their criminal conduct.’”12
The federal system takes the approach of the “war on drugs”:
eliminate the people, eliminate the problem. However, this approach is proven ineffective. Dr. Felton Earls at the Harvard
School of Public Health has conducted a study on criminal behavior which has been touted as important enough to “shape
policy for the next generation.”13 In his $51 million study, Dr.
Earls concludes that fostering community efforts to care for
high crime neighborhoods was the most effective in stemming
crime. An example is the Ten-Point Coalition program in Boston which substantially reduced crime due to after school programs developed by a group of black ministers.14 The San Antonio Spurs, likewise, participate in an after school basketball
program for kids aimed at the same goal, reducing juvenile
crime.
“...[C]ities that sow community gardens ... may reap a
harvest of not only kale and tomatoes, but safer
neighborhoods and healthier children.”15
However, the federal system is spurred on by the same cheap
political rhetoric. It is a “war on drugs,” a “war on crime” and
damn the casualties.16 The National Drug Policy Council spent
$684 million dollars on a Super Bowl anti-drug ad campaign
that was ridiculed for equating drug use with terrorism. And it
turns out the government was allegedly defrauded by the advertising agency who continues to produce the anti drug spots.
Even though the Department of Justice knows that drug
courts are effective and provides seed money to start them, it
continues to throw good money after bad.
Federal Sentencing Is Supposed to Be Particularized
The First Circuit Court of Appeals held that a defendant
does not admit that a statutory mandatory minimum sentence
applies to him when he admits that the conspiracy in which he
participated dealt with sufficient drug quantities to trigger the
mandatory minimum sentence.17 The sentencing court must
find, based upon evidence, the particular drug quantities attributable to or foreseeable by the defendant before finding that
a minimum mandatory penalty applies to that defendant.
In another context, the Fifth Circuit would impose harsh
sentencing increases on a strict liability basis. As if sentencing
laws had not limited judges’, prosecutors’ and defendants’ options enough. In U.S. v. Carbajal, 290 F.3d 277, 284 (5th Cir.
2002) the Court held that a criminal defendant is “strictly liable” for a death resulting from the consumption of drugs he
sells, whether or not the death is foreseeable to him. The guidelines designate a level 38 (235-293 months with no criminal
history) when a death results from drug use. One can only imag-

ine what would have happened to 19-year-old Brenda Valencia
in the Fifth Circuit if somebody had died while ingesting cocaine her roommate’s stepmother was involved with selling.
But terror suspects are getting a median prison sentence of
14 days.18
The point is, no accounting system can dispense justice. The
sentencing grid that Congress wants federal judges to stick to,
without exception, has resulted in young men who cannot even
afford lawyers being given lengthy prison sentences intended
for drug king pins.19 The little guy has no testimony to offer
federal prosecutors in order to obtain sentence reductions.
John Forte,20 a Grammy-winning talented musician and
principled social activist, is serving 14 years for a non-violent
first offense while the real drug dealer was given a five year sentence. John’s latest release, i john, received top reviews from
Rolling Stone Magazine and he was featured on Good Morning
America by Charlie Gibson as a promising talent that excelled
despite an academically challenging environment. A poor kid
from a rough neighborhood who carried a borrowed violin to
and from school each day, John was recognized by his teachers
as talented and he was admitted to one of the country’s premier boarding schools, Philips Exeter Academy in New Hampshire. John produced popularly acclaimed anti-drug, anti-violence and anti-ignorance recordings for the hip hop community. We are wasting our youth, our talent, our leaders in the
“war on drugs.” Until we allow federal judges to exercise their
discretion, we will continue to waste monetary, and more importantly, human capital.
Federal judges are appointed for life so that they can make
the right decisions, insulated from political and popular pressures.
“‘What is fundamentally horrible about the guidelines
is that we appoint these highly educated judges, give
them a lifetime appointment so they can be insulated
from the political process and make the right decisions,
and then we handcuff them and keep them from doing
just that,’ says Justin Brooks of the Institute for
Criminal Defense Advocacy at the California Western
School of Law in San Diego.”21
Brenda Valencia, John Forte and countless other casualties
in the “war on drugs” should be released from federal custody
so they can lead productive lives instead of sitting in warehouses
to justify the political careers of individuals who find a “tough
on crime” approach keeps them in office.
Let us send a strong message to our law makers – spend
money on schools and healthcare, not warehouses. We want
healthy children and safe neighborhoods, not these casualties
from the “war on drugs.” 
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U.S. Drug Policy. Written by Donald H. Flanary, III, a third year law
student at St. Mary’s School of Law.
Drug Court to begin session: County program set for Sept. 1 offers
alternative to jail, Robert Crowe, Houston Chronicle, August 11, 2003.
Bexar and Hildalgo Counties were slated to establish drug courts in
2002, but have yet to do so. Id.
Office of Justice Programs and Bureau of Justice Assistance, U.S. Department of Justice, Adult Drug Court Implementation Grant Program, FY 2004. http://www.ojp.usdoj.gov/BJA/grant/DrugCtAdult/
page3.html.
Drug Court to begin session: County program set for Sept. 1 offers
alternative to jail, Robert Crowe, Houston Chronicle, August 11, 2003.
Id.
Id.
“I am deeply concerned about unjustified racial disparities in the criminal justice system. For example, federal statistics show that minorities
are disproportionately arrested and imprisoned for drug crimes. I favor strong efforts to combat racial profiling, including use of the
President’s existing authority under Title VI of the Civil Rights Act of
1964 to ensure that police departments do not engage in this discredited practice. I oppose mandatory sentencing laws, which contribute
to racial disparity and deprive judges of needed discretion. A growing
number of states have reformed their sentencing laws because governors), and state legislators, Democrats and Republicans, recognize that
mandatory sentences are too costly and do not work. We need similar
reforms at the federal level; the federal prison budget increased by
$900 million between 2000 and 2004 to warehouse thousands of nonviolent offenders serving lengthy mandatory sentences. I also favor
reform of the disparity between crack and powder cocaine sentences
in federal law.” http://www.deanforamerica.com/
Federal Judges Attack Sentencing Restrictions, Judicial Conference calls
for repeal of Feeney Amendment, Mark Hamblett, New York Law Journal, January 5, 2004.
Tough Drug Sentencing’s Impact Questioned, 60 Minutes, January 6,
2004. http:www.cbsnews.com/stories/2003/12/31/60minutes/
main590900.shtml.
Jeremy Travis, director of the National Institute of Justice from 1994
to 2000. On Crime as Science (a Neighbor at a Time), Dan Hurley,
Scientist At Work, January 6, 2004.
Id.
Id.
Student article on page 28: The Endless Drug War: No Winners, Only
Casualties; Understanding the Real Costs of U.S. Drug Policy.
U.S. v. Colon-Solis, No. 01-1773 (1st Cir. Jan. 6, 2004). “When a defendant admits that the conspiracy to which he belonged handled drug
quantities sufficient to trigger a statutory mandatory minimum sentence, does he automatically become subject to that mandatory minimum without a further finding hat the triggering amounts were attributable to , or foreseeable by him? We join several of our sister circuits in answering this question in the negative.”
Terror Suspects Getting Light Penalties So Far, Los Angeles Times, December 8, 2003.
Good News for Bad Guys, Debra J. Saunders, San Francisco Chronicle,
January 6, 2004.
U.S. v. Forte, 2003 WL 22345827 (5th Cir. 2003).
Revolt on Fed Sentence Rules May Fall on Deaf Ears, Baltimore Sun,
January 12, 2004.

ENDNOTES
1 Interruption of Effort to Down Drug Planes Is Disclosed, James Risen,
New York Times, January 8, 2004.
2 The African American Community; Social, Economic, Political, Health,
and Education Factors, Strategic Interventions, Inc., pages 6 and 8
(2003). The Race, Penn or the Pen, Crisis Magazine, Michael Eric Dyson.
3 For more staggering statistics concerning the waste caused by the “war
on drugs” see the law student article on page 28: The Endless Drug
War: No Winners, Only Casualties; Understanding the Real Costs of
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Venue:
The Easiest Element?

V

By Robert D. Bennett
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enue is a matter often taken for granted and, in my
experience, rarely challenged. The main reason for this
lack of contestation would be that typically, there is no
question as to venue.
But should there be a question?
Should this issue be examined regularly and with a real eye
toward a challenge?
Let’s examine the following scenarios:
A young woman is charged with tampering with a governmental record pursuant to Texas Penal Code Sec. 37.10. The basis
of the charge is a falsified document from her physician regarding her ability to perform community service as a condition of
misdemeanor probation. The allegation is that the document
was presented to her probation officer. Her term of probation
expired before the probation officer developed a belief as to the
falsity of the document. An indictment followed, with the case
being set for a trial to a jury. While reviewing the documentation prior to trial, her attorney noted the document had been
presented to the probation officer during a home visit to a previous address. He also noted the mailing address was to a town
which showed up on jury lists for three counties. A look at a
map and a quick drive to the address revealed the defendant
had been indicted in the wrong county. The issue was raised at
the close of the prosecution’s case. The judge directed a verdict
of not guilty.
As is often the case, a young man makes a bad choice as to
who his friends will be. One night he is awakened by the friend
he is living with quickly entering the house they were sharing.

After a few questions, the young man was told his roommate venue was proved in the court below . . . unless such matters
and two other men had been “shooting dope” with yet another were made an issue in the court below, or it otherwise affirmaman when he had begun convulsing and died. Whether he knew tively appears to the contrary from the record.4 The phrase “or it
the others were serious or thought they were joking, and otherwise affirmatively appears to the contrary from the record”
whether he went along willingly or due to the fear of bodily means “affirmative and conclusive proof in the record that the
harm, the sleepy young man was in the car when it left the house, venue of prosecution was improperly laid.”5 However, if an
crossed into another county and then into a third where he objection is made, no such presumption exists.6
eventually assisted in removing the body from the trunk and
While typically, venue is proper where the crime occurred,7
dumping it into a lake. A motion for a directed verdict based there are a number of exceptions to this rule.
on a failure to prove venue was made and denied (the trial took
Generally, Chapter 13 of the Texas Code of Criminal Proceplace during the same jury week and before the same judge as dure sets forth the criminal venue provisions. While some venue
the case described above). An issue was presented to the jury as statutes are crime specific,8 the remainder cover those areas
to venue, with the jury returning a guilty verdict. The sentence where venue would ordinarily be harder to determine.
imposed was acceptable to the defendant who chose not to ap- The general venue statute states as follows:
peal.
“If venue is not specifically stated, the proper county for
In another case, a capital murder indictment was
the prosecution of offenses is that in which the
obtained alleging a murder committed during a
offense was committed.”9
kidnapping. The prosecution alleged, and ofBut what about those cases where it may be
fered evidence, that the kidnapping comhard to determine where the crime was
Venue is the
menced at the victim’s house in County A.
committed?
The investigating officers described a meWhere an offense occurs on the boundmost basic element of
andering route they took (based on an
aries, or within 400 yards of the boundan offense. While not a
informant’s tip) while looking for the
aries, of two or more counties the ofbody. The route meandered between two
fense may be prosecuted in any one of
criminative element and thus
counties with references to streets and
the counties.10 If the offense is commitrequiring
a
burden
of
proof
county lines. The body was found on a
ted on a river or stream which is a
creek bank but no evidence was offered
boundary of this state, then the crime
only by a preponderance of the
as to what county the creek was in, nor
should be prosecuted in the county
evidence, venue nonetheless,
was any evidence offered as to the locawhich is on the boundary stream and
which has the nearest county seat to the
tion where the murder actually took
still requires proof at trial
place where the crime occurred.11
place. A motion for directed verdict was
since
the
allegations
as
The statutes also take into account
made following the reading of the charge
those cases where it may be impossible
but prior to the jury beginning deliberato venue are put into
to determine where a crime was actually
tions. The District Attorney neither asked
issue by a plea of
to reopen nor requested an instruction on
committed. In those rare situations, if it is
the lesser burden associated with venue. The
proven the crime was committed within the
“not guilty”
motion was denied and the matter is now on apstate, venue is proper in the county in which
peal, following a verdict of guilty of murder, not
the defendant resides, in the county in which the
capital murder.
defendant is apprehended, or in the county to which
All three of the above cases occurred within a 12-month
he is extradited.12
period and involved four different D.A.’s and assistant D.A.’s.
Venue may also be by written consent, with some limiting
Venue is the most basic element of an offense. While not a factors.13 However, be mindful of Granados v. State,14 its reacriminative element and thus requiring a burden of proof only soning, and the small number of cases citing it as authority,
by a preponderance of the evidence,1 venue nonetheless still although usually not for this point of law. Despite the provirequires proof at trial since the allegations as to venue are put sions of the Code of Criminal Procedure and the line of cases
into issue by a plea of “not guilty.”2 If the issue is raised and a stating an announcement of not guilty puts venue into issue,
request is made, an instruction on the proper burden of proof the Granados court found venue was waived by consent when
is mandated. If no request is made for an instruction on the the defendant announced ready for trial.
lesser burden of proof and a “standard” jury charge is given,
Another contingency taken into account when drafting the
the burden to be used for review on appeal is that contained in venue provisions is when a person is injured in one county but
the charge. i.e. beyond a reasonable doubt.3
dies in another.15 This provision potentially allows for prosFrom the defendant’s perspective the most important as- ecution in one of three counties – where the injury occurred,
pect of a question of venue is to make the objection at trial, where the death occurred or where the body is found.
usually as a motion for directed verdict.
While venue is often proven within the first ten questions
If no objection is made at trial there is a presumption as to asked of the first police officer to take the stand, it doesn’t alproper venue on appeal. Rule 80 of the Rules of Appellate Pro- ways happen. A defense attorney needs to not only examine
cedure provides that the court of appeals “shall presume that the venue issue immediately upon taking the case, but also be
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prepared to make the objection and motion for directed verdict when there is even a question as to whether or not venue
was proven or proper. By the way, it has been my experience
this objection/motion is met with extreme hostility by the prosecutor more often than not. 
POSTSCRIPT: Since writing this article Matthew R. Patton, IV,
an associate at this office, moved for and was granted another
directed verdict based on the failure of the prosecution to prove
the alleged incident occurred in this county. In this case, a woman
was accused of abusing her daughter. The daughter ran from her
house following the incident and to a neighbors residence. The
neighbor called the sheriff ’s office who responded and questioned
the girl. During trial, no evidence was ever offered as to where the
alleged criminal conduct took place although arguably there was
some evidence offered that the neighbor’s house was within the
county. Following the motion for directed verdict the prosecution
did not request to reopen the evidence and the judge gave a directed
verdict of not guilty, a tough decision for the judge to make but the
correct legal one.
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The Matura court, without explanation, disagrees that a standard jury
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Texas Code of Criminal Procedure 13.04
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Randy Schaffer
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IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
XXXTH JUDICIAL DISTRICT
STATE OF TEXAS

§
§
§
§
§

VS.
XXXXXXXXXXXXXX

CAUSE NO. xxxxxxxx

MOTION TO RECEIVE TIME CREDIT
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, XXXXX XXXXXXX, Movant, and moves this Court to give him credit for the time
spent incarcerated, pending his guilty plea in this case. Movant has been incarcerated since his date of arrest,
September 4, 2003 (Defense Exhibit “1” attached).
I.
Factual Background
The receipt of time credit in this case was not opposed by the State and was in fact part of the plea
negotiations in arriving at the agreed sentence of nine (9) months in the State jail. The amount of time credit
already served in this case was not taken into consideration at arriving at the agreed sentence of nine months as
it was contemplated in negotiations that the Court would grant Movant his time credit.
This court took the issue of time credit under advisement pending proof Movant had made restitution in this case. Movant has been found indigent (Defense Exhibit “2”) and the El Paso County Public Defender’s
Office has been appointed to represent him (Defense Exhibit “3”).
Movant is currently incarcerated (Defense Exhibit “4”) and is unable to produce any income at this
time. Further as defense exhibits 2 and 3 show he has no other assets. Further, there is a co-defendant in this
case, YYYYYY YYYYYY under Cause No. YYYYYYYYYYYY. The allegation in the police reports state that the
co-defendant was related to the complaining witness and actually removed the property from her. Movant’s
alleged involvement was only to pawn the property and all of that property was recovered in pawnshops.
II.
Argument
1.

Authority to Order Restitution
The trial Court has the authority to order the Defendant to make restitution to the victim of an offense. TX.
Code Crim. Proc. Art. 42.037. This authority has limits. The trial Court has no authority to order restitution
as condition of parole, although, they can suggest an amount to the parole board. Campbell v. State, 5 SW 3d
693 (Ct. Crim. App. 1999) Further, due process requires there be some factual basis in the record for the
amount of restitution ordered. The trial court has no continuing jurisdiction in cases wherein confinement is
ordered as opposed to probation. Neyra v. State, 1999 Tex. App. Lexis 2196 (Tex. App. Dallas March 30, 1999).
Further the Neyra court specifically failed to address whether or not the trial court can award restitution as a
condition of confinement.
2.

Limitations on Discretion to Award Time Credit
Even when the relevant statute provides that the award of time credit is discretionary with the trial court,
that discretion is limited by the equal protection clause of the Fourteenth Amendment. The equal protection
clause of the 14th Amendment requires that inmates receive credit for their pretrial jail time if they have been
unable to post bond due to their indigence and they receive the maximum sentence. Exparte Terry Harris, 946
S.W. 2d 79 (Ct. Crim. App. 1997) Further, inmates are entitled to time credit for the period of confinement
pursuant to the motion to revoke community supervision because to hold otherwise might encourage Defendants to waive their constitutional right to a revocation hearing. Ex parte William Bates 978 SW 2d, 575 (Ct.
Crim. App. 1998.)
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3.

Equal Protection for the Indigent
The 7th Circuit has held that it violates equal protection for an indigent Defendant to be incarcerated for
an offense longer than he would have been had he not been indigent, even if the total time of incarceration
does not exceed the maximum provided for the offense. Johnson v. Prast, 548 F. 2d, 699 (7th Cir. 1977).
Further, the United States Supreme Court has held that an indigent individual cannot be incarcerated for
non-payment of fine or restitution if he is without the resources to do so. “To do otherwise would deprive
the probationer of his conditional freedom simply because, through no fault of his own, he cannot pay the
fine. Such a deprivation would be contrary to the Fourteenth Amendment.” Bearden v. Georgia, 461, U.S.,
660, 673; 103, S. Ct. 2064, 2073; 76 L. Ed. 2d 221, 233.
III.
Conclusion
Movant prays this Honorable Court set this matter for prompt hearing and/or grant Movant time credit
in this matter from the date of arrest September 4, 2003. For cause thereof Movant would show this Court
that he is serving a longer sentence because of his indigence in violation of the equal protection clauses of
the Texas and United States Constitution.
Respectfully submitted,
EL PASO COUNTY PUBLIC DEFENDER
BY:

____________________________
JANET B. WEATHERS
Attorney for Defendant
State Bar No. ____________
500 E. San Antonio, Rm. 501
El Paso, Texas 79901
(915)546-8185/FAX(915)546-8186

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing motion was hand-delivered to the District
Attorney’s Office, XXXXXXXXXXXXXXXX, El Paso, Texas 79901, and mailed to the Defendant on the
_____ day of _______________, 2003.

____________________________
JANET B. WEATHERS
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IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
xxxxH JUDICIAL DISTRICT
THE STATE OF TEXAS
VS.
XXXXXXXXXXXXX

§
§
§
§
§

CAUSE NO. XXXXXXXX

ORDER
On this _________ day of ____________________, 2003, came on to be considered Defendant’s
Motion to Receive Time Credit and it is the opinion of this Court that this motion should be: GRANTED/
DENIED.
Signed this _______ day of ____________________, 2003.

_____________________________
JUDGE

IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
XXXTH JUDICIAL DISTRICT
THE STATE OF TEXAS
VS.
XXXXXXXXX

§
§
§
§
§

CAUSE NO. XXXXXXX

ORDER SETTING HEARING
On this the _________ day of ___________________, 2003, came on to be heard the Defendant’s
Motion to Receive Time Credit, and the Court is of the opinion that Defendant is entitled to a hearing on said
Motion.
IT IS THEREFORE ORDERED that Defendant’s Motion is hereby set for the ______ day of
_______________, 2003, at ______ o’clock .
Signed this _____ day of ____________________, 2003.
_____________________________
JUDGE

Janet Weathers has been an assistant Public Defender in El Paso County for more than ten years. She is now a trial team chief
handling felonies ranging from State Jail Felonies to Capital Murders. She enjoys her clients, the gym, her husband to be and
their various animals (horses, dogs, cats). She graduated from Trinity University (1983) and UT School of Law (1986).
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Additional Corrections for the 
 TCDLA Membership Directory
Please make the following changes to your directory If there
is a correction that needs to be made please email
betsy@tcdlacom
p 

correct phone number for Derst Austin ( )  



p 

correct contact information for Laura B Barker  E Palm Valley Ste  Round
Rock TX  phone ( )  ; Fax: ( )  

p 

correct contact information for Tommy L Coleman  Heritage Center Circle Round
Rock TX  phone ( )
  ; Fax: ( )  

p 

correct phone fax and email for Paul Holloway phone ( )    ; Fax: ( )   ;
email:paulh@plainviewcom

p



new email for Randall B Isenberg defendsu@aolcom

p



correct contact information for Fay R James Law Offices of James & Stagg   Texas
Ave    Houston TX  phone ( ) 
; Fax ( )   ;
fayjames_  @yahoocom

p

correct phone number for Jeanette Kinard ( )  

p 

correct address for Jason B Libby Assistant Federal Public Defender  N
Carancahua   Corpus Christi TX 

p 

correct address for Bill McNabb  E San Antonio St San Marcos TX

p 

correct contact information for John W Moore  N Fredonia Longview TX
phone ( )  ; Fax: ( )
 ; jwmoore@cabelynxcom

p 

correct contact information for Michael D Papania  A N Memorial Hwy B
Nederland TX   phone ( ) 
; Fax: ( ) 

p 

correct contact information for Rebecca Renfro  Vista  A Pasadena TX
phone ( )   renfrolaw@sbcglobalnet

p



correct contact information for R Nicole Stagg Law Offices of James & Stagg  
Texas Ave    Houston TX  phone ( ) 
; Fax ( )   ;
stagglaw@yahoocom

p



correct contact information for Naomi E Terr PO Box  
( )  ; Fax: ( )  ; naomiterr@aolcom



 Houston TX
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CLOSEUP?
by Brian Wice

In a world where noted legal sage
Andy Warhol predicted we will all be famous for 15 minutes, sooner or later your
turn will come when you land that big
case that will put your name on page one
above the fold and your face on the news
at 5, 6 and 10. Of all the things that law
school taught us, how to make the most
of your fleeting fame by being a compelling guest on the airwaves is not among
them. Because the typical lawyer appearing on TV is as nervous as Mike Tyson at
a spelling bee, what follows are some tips
on how to make sure that you’re ready
for your close-up.
TV is about Pictures
There are three things that every human being thinks they can do better than
anyone else on earth until they are actually called upon to do it: (1) make a martini; (2) coach an NFL team; and (3) do
live TV. Lawyers, some of whom have
egos that would dwarf Mount Everest, are
no different. But they forget that once the
red light on the camera goes on, there are
no second takes. And, they forget that the
typical TV viewer isn’t exactly a Rhodes
scholar and couldn’t care less that you
were law review or clerked for a federal
judge. They forget that TV is, after all, a
visual medium that is less about sub-
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ning back Earl Campbell was that after Earl scored a touchdown, he never spiked the ball or did a endzone dance because
when Earl crossed the goal line, he “acted like he’d been there
Your Mission, Should You Decide to Accept It...
before.” Part of acting like you’ve been there before in TV is
As someone who has been on live TV literally hundreds of knowing the lingo and who the players are. Here are a number
times as a legal analyst, I have learned that your mission is two- of terms you will come to learn in the biz and who does what:
IFB: This is the earpiece you will wear that permits you to
fold: (1) first and foremost, to take a complicated legal issue •
hear both the program and the direcand break it down so that a housewife in
tor as well as the producer and the
Pasadena, Brooklyn, or Dubuque can unaudio technician.
derstand it; and (2) to break it down in a
Being able to
• Talent: Anyone in TV who is actuway that folks will be talking about it at
adequately represent
ally on the air, either the reporters or
work the next day. To do this, you must unyour client in the court of
the anchors.
derstand the very simple concept of the
public opinion can be
• Hit time: The time when you will
sound bite. It is a response that is no longer
every bit as important as
be on the air.
than 25-30 seconds that will answer the
representing them in a
• Clear: Off the air.
interviewer’s question in plain, unadorned
court of law.
• Booker: The person from the netnon-legalese. If you run on any longer than
work who will call you to appear on
that, the odds are that your take, if part of
the air
a taped piece, will wind up, like Kevin
• Producer: The person who puts toCostner’s role in “The Big Chill,” on the
gether the show’s content.
cutting room floor. If your long-winded response is part of a
•
Director: The person who literally calls out the camera
live broadcast, count on being cut off by your host.
shots and decides who is on the air and at what time.
But beware, the only thing worse than being long-winded is
Sound Byte: Any response from a guest during a live shot
being brief. Don’t believe me? Watch the pained expression on •
Katie or Matt’s face as they get a one or two-word answer from or taped interview.
a petrified civilian the next time you watch Today. If you’re
asked a question you don’t know the answer to, do what a TV Is it Live or is it Memorex?
reporter does when the anchor asks her a question they obviWhile these pointers apply equally to a live interview or one
ously don’t know the answer to — simply say, “No word on
that is taped, there are a few that are unique to one or the other.
that yet,” or “I’d hate to speculate on that.”
If you’re live, it is always a good idea to work the interviewer’s
name back into your answer at least once or twice during the
I Have to Wear What? [For Men Only...]
interview like reporters do when they are talking to their anEver wonder how TV people look so good on the air under chors. Do not, however, do this when you’re being taped belights that are as hot as the tenth level of Dante’s Inferno? cause your responses may be re-cycled on a later broadcast when
Makeup, plain and simple. While most women do not leave another anchor or reporter is on the job and it will look stupid
the house unless their makeup is flawless, men are not so for- if you keep referring to a reporter or anchor who is not there.
tunate. The first time I did Court TV in 1993, before they had The best thing about being taped is that if you make a mistake
a full-time make-up artist on staff, a production assistant came or flub a line, they probably won’t use it. After all, the station
rushing onto the set during a break with a make-up compact doesn’t benefit by having you look and sound like a loser.
at the ready. When I asked what the problem was, she told me
that the shine on my forehead was backing up traffic on the Quiet on the Set!
Jersey Turnpike. Most national news shows can afford the
You will be interviewed in one of two locations: on the street,
luxury of a make-up artist who can make even the least telegeusually outside the courthouse, or in a studio. In the former
nic among us look presentable.
But if you’re doing a local newscast, how you look under situation, there is probably not a lot you can do to keep your
the lights will be up to you. Even though I am not a cast mem- hair from blowing or to keep car horns from blaring because
ber on Queer Eye for the Straight Guy, I made it a point to buy that’s part of the drill. In a studio, however, things are much
some powder and some base at the MAC counter. Whatever more controlled. After you are seated and your IFB and microgrief you might get from your male friends will be worth it phone are fitted, try to relax and take a deep breath. If you are
when your audience doesn’t see those Samsonite-size saddle- wearing a jacket or a coat, sit on it to keep it from bunching up.
Make sure your pager and cell phone are off or, better yet, in
bags under your eyes.
your car.
Before the Curtain Goes Up
Lights, Camera, Action
Legendary NFL coach Bum Phillips once said that one of
Just before you are introduced, the director will tell you to
the things he admired most about equally legendary NFL runstance than it is about style.
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“standby” in your IFB. When you hear your name, smile and
get ready. If you are on with multiple guests, you must always
assume that you are on the air even if the host is not talking to
you. On many shows, the director will go to a “box” where your
face will be on the air even though another guest or the host is
doing the talking. Do not look around, shift your eyes, or retouch your makeup; look straight at the camera. Once the interview starts, you must also assume that your mike is “hot,” so
stifle your coughing jag until the break.
While it is okay to laugh at what another guest or the host
says — provided it is funny – it is considered a breach of etiquette to roll your eyes or make faces at another guest’s response.
It is also a breach of etiquette to interrupt another guest or the
host, or to personally attack another guest, even though some
of the more shrill talking heads I have been on the air with do
so with impunity. As I admonished one such diva as she continually interrupted me on national TV, “This isn’t Jerry
Springer. When you get your own show, then you can interrupt
me.”
That’s a Wrap
When your interview is over, the host will thank you for being on. Unless you are in the studio with the host, do not respond because your mike may have already been turned off
and you will look funny mouthing the words “thank you.” Instead, do what reporters do when the anchor thanks them for
their report: smile, nod, and act like you’ve been there before.
Do not take off your mike, remove your IFB, or get up until the
director tells you in your IFB that you are “clear.”
Why Bother?
Some lawyers I know are dismissive of television because
they feel it demeans the legal profession for lawyers to even be
on TV talking about a client’s case, or, worse yet, to be critiquing another lawyer’s performance the way John Madden or
Charles Barkley might critique Peyton Manning or Shaquille
O’Neal. With all due respect to these folks, they are unwilling
or unable to recognize that television impacts the way potential jurors may see our client’s case long before they are ushered
into the courtroom for voir dire. Being able to adequately represent your client in the court of public opinion can be every
bit as important as representing them in a court of law, as the
Kobe Bryant case has recently illustrated. As legal stalwart Rusty
Hardin, no stranger to high-profile cases, has remarked in stressing how important it is for a lawyer to be able to deal with the
electronic media, “I always return their call. I never lie to them.
If I can’t talk to them, I explain why.” Once you have made your
way into one booker or producer’s Rolodex, and have shown,
as Tiger Woods likes to say, your “A-Game,” you can count on
them for return engagements, even if they move to another
program or another show.
Mark Twain once remarked that an expert is just another
guy from out of town. Perhaps. But with a little luck and lot of
hard work, you can create a niche for yourself as a legal expert
in whatever area of law you excel in. While criminal cases usu-
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ally provide the best opportunity for lawyers to make their mark
in TV, there are also high-profile cases at the local and national
levels where expertise in family law, intellectual property, personal injury, and even probate can get you some face time. Once
you’ve made your way into one booker or producer’s Rolodex,
and have shown a willingness to be dependable and erudite,
you have made a friend for life, regardless of where that booker
or producer winds up in television.
Besides, appearing on TV is client development — free advertising — that might well yield future business. And you never
know what that one national TV appearance can do for you or
your practice. Household names like Jack Ford, Greta Van
Sustern, Nancy Grace, and Kimberly Guilfoyle-Newsom were
all lawyers before they became TV stars. All it took was that one
shot, a little luck, and acting like they had been there before. 

Besides having served as a legal analyst for all
of the major television affiliates in Houston,
Brian Wice is a frequent commentator for
COURT-TV, and has appeared on the Today
Show, Dateline-NBC, Good Morning
America, the O’Reilly Factor, the Abrams Report on MSNBC, the News with Brian Williams on CNBC, and On the Record with Greta
Van Sustern on the Fox News Channel. He was
also selected as the Best Legal Analyst by the
Houston Press in their 1999 “Best of Houston”
issue.
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The Endless Drug War: No Winners,
Only Casualties;
Understanding the Real Costs of U.S. Drug Policy

They that can give up essential liberty to
obtain a little temporary safety deserve
neither liberty nor safety.

Donald H. Flanary, III

Benjamin Franklin,
Historical Review of Pennsylvania, 1759

Since the beginning of the prohibition of drugs our nation has spent hundreds of
billions of dollars on the enforcement of drug laws.1 Unfortunately, the United States
has yet to make any headway toward real reduction in narcotics abuse or trafficking.2
Despite the relentless fervor that the U.S. government exhibits for the prohibition of
narcotics, illicit drug use remains a corrosive force in our communities. Interdiction
efforts at home and abroad have devastated many democratic institutions because of
the effects of corruption and enforcement’s blind lust to capture, detain, and forfeit the
assets and liberties of anyone suspected of having ties to narcotics.3 The assault on any
citizen associated with narcotics is now driven more by a law enforcement “machine”
than by any sensible desire to save individuals from drugs’ life threatening effects. Just
consider the myth that “illicit drugs are an enormous danger to society.” The reality is
that the following statistics bear out the real dangers in our society:
Annual Causes of Death in the United States4
Tobacco related deaths
Alcohol related deaths
Deaths caused by adverse reactions to prescription drugs
Suicide
Homicide
All licit & illicit drug related deaths
Non-steroidal anti-inflammatory drug deaths, i.e. aspirin
Marijuana related deaths

430,700
110,640
32,000
30,575
18,272
16,926
7,600
0

Distortions of Our Judicial Institutions
In the United States, federal judges have the unique perspective of being the final
arbiters of federal crimes and are often a devastating weapon in the government’s War
on Drugs. These courts impose the sentences that land drug offenders in prisons. However, because of the government’s policy of mandatory minimums in federal sentencing guidelines, judges have lost much of their discretion to make rulings regarding the
sentences of drug offenders. Manhattan Senior U.S. District Judge Whitman Knapp
was quoted as saying “[a]fter twenty years on the bench, I have concluded that drug
laws are a disaster. It is time to get the government out of drug enforcement.”5
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In response to what Congress viewed as erratic and inconsistent sentencing behavior by some judges, be it too harsh or
too lenient, it passed a series of federal sentencing guidelines
that required mandatory minimums for drug offenses.6 Unfortunately, this action has not necessarily led to more appropriate sentences. In reality, the effect that mandatory minimums
have had is not to reduce sentencing discretion but to merely
transfer discretion from judges to prosecutors.7 Now the prosecutors, rather than the judges, hold the discretion to decide
whether to offer plea bargains, reduce charges, and to determine what will ultimately be the final sentence.8
Recently, Chief Justice William Renhquist lambasted the
Congress’ attempts to further reduce judicial discretion with
regard to federal sentencing guidelines.9 The Chief Justice criticized the Congress for not consulting the judiciary before limiting judges’ ability to impose lighter sentences. In his annual
report he said the Protect Act, which was passed in May of this
year, further strips judges of their judicial independence.
Those in charge of administering justice in drug cases are
aware of the flaws in adjudicating a dysfunctional drug policy,
but the perils of this system flow deeper and wider. Consider
that between 1984 and 1999, the number of defendants charged
with a drug offense in U.S. district courts more than doubled
from 11,854 to 29,30610 and now criminal filings have reached
a record 70,642.11 Furthermore, the budget of the Federal Bureau of Prisons has risen from $220 million in 1986 to $4.3
billion in 2001.12 This is an increase of 1,954% since the
Government’s enactment of mandatory minimum sentences
for drug offenders.13
The Costs of Perpetuating a Prison State
The incarceration of criminals is a multi-billion dollar industry. The federal government spends nearly $3 billion every
year to keep drug offenders away from the public.14 This is striking when prisoners sentenced for drug offenses constituted the
largest group of inmates in Federal prisons in 2001.15 Over 80%
of the increase in the federal prison population from 1985 to
1995 was due to drug convictions.16 As a result of increased
prosecutions and longer time served in prison, the number of
drug offenders in Federal prisons increased more than 12% annually, on average, from 14,976 during 1986 to 68,360 during
1999.17
Despite being often touted as the world’s freest country, the
United States has the highest prison population rate in the
world.18 All in all, by the end of 2002, the United States was
incarcerating 2,166,260 citizens.19 To meet the soaring demands
for labor, construction, and maintenance, as well as the legal
and judicial activities of this vast prison empire, in 1999 alone
the United States spent a record $147 billion.20
Drug offenders receive harsher punishments than even the
most violent of criminals.21 They receive longer sentences than
violent offenders and are sent to prison at virtually the same
rate.22 The following table shows the average sentence imposed
on Federal prisoners for various offenses in 2000.23 Drug felons
received longer sentences than any other criminals including
murderers and terrorists.

Average Federal Sentences
Offense
All Offenses
All Felonies
Violent Felonies
Drug Felonies
Property Felony - Fraud
Property Felony - Other
Public Order Felony - Regulatory
Public Order Felony - Other
Misdemeanors

Mean
56.8 months
58.0 months
63.0 months
75.6 months
22.5 months
33.4 months
28.0 months
46.5 months
10.3 months

Median
33.0 months
36.0 months
55.0 months
14.0 months
18.0 months
15.0 months
30.0 months
6.0 months

Erosion of Civil Liberties and the Rule of Law
When the Bill of Rights was adopted in 1791, the Fourth,
Sixth, and Eighth Amendments were enacted to protect citizens from unreasonable searches and seizures, excessive bails
and fines, cruel and unusual punishments and to grant citizens
the right to fair and impartial trials.24 Since the 1790s both federal and state governments have continually sought to erode
those rights in an effort to make enforcement of their regulations more convenient. In the name of the “War on Drugs,” the
government’s ability to encroach upon these rights has greatly
expanded.
The Fourth Amendment in particular comes under fire in
the War on Drugs when the government seeks to seize property it deems to have a connection with a drug offense. The
federal government’s forfeiture laws are very broad with over
22 major categories of offenses that give the federal government the right to seize private property.25 In a national survey
conducted in 1991, it was reported that 80% of the people who
had property seized were never charged with a crime.26 Drug
forfeiture is big business for law enforcement. They are highly
motivated to seize property because they can keep what is seized
for their departments.27 In 1994, federal forfeitures totaled approximately $730 million.28 Sadly, the ability of law enforcement to benefit from forfeited assets has “distorted governmental policy making and law enforcement.”29 The effect is a builtin incentive to target the assets of small-time drug offenders.
Felony Disenfranchisement: a Continuing Barrier to Civil
Rights
The War on Drugs disenfranchises citizens because in most
states felons are denied the right to vote. In forty-six states prisoners serving felony sentences are prohibited from voting, while
thirty-two states deny the vote to persons on probation or parole, and in fourteen of these states a convicted felon can be
disfranchised for life.30 Due to the disproportionate racial make
up of prisons this results in a barrier to racial equality. The
number of African-American men incarcerated in 2002 was
equal to the number of black American slaves in 1820 – that is
13% of all black men, totaling 1.4 million people.31 Sadly, ten
states are responsible for disenfranchising more than 20% of
their black male population and in 13 states there are more
African-Americans incarcerated than there are in college.32
The disparaging incarceration rates of minorities are clear.
Today, one in four black men aged 20 to 29 are in prison, and
one in three are on parole or probation.33 Newborn African-
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American males in the U.S. have a 25% chance of going to prison,
while Hispanics have a 17% chance, and whites have a 4%
chance.34 Furthermore, minorities are more likely to be prosecuted for drug offenses. Whites, who compose 80% of all drug
users, represent only 12% percent of those arrested on drug
charges, yet African-Americans comprise about 13% of drug users
but represent 74% of those sentenced.35 This means that blacks
are sent to prison for drugs 13 times more than whites.36 The
War on Drugs is a formidable barrier to equality and civil rights
when one considers that so many minorities are incarcerated and
that the prosecution of drug offences accounts for such a large
portion of prison populations despite the fact that minorities
are not responsible for the lion’s share of the drug use.
Conclusion
Illicit drug use is by no means a healthy endeavor for individuals to pursue, but clearly the costs of the War on Drugs are
not justified. There are countless alternatives to the War on
Drugs and they run the gamut from complete legalization, to
heavy regulation.37 When will our political leaders have the courage to make the bold statements that we can all see in front of
us? Many fear it is too late. Our Bill of Rights may have been so
crippled by the War on Drugs that it will not withstand the
next round of assaults that are sure to come from the new War
on Terror.
The government would have us believe that we as a society
do not possess the ability to control our passions with regard
to drug use, yet it is less adamant about saving us from the
perils of alcohol abuse or corporate greed. It must be remembered, “Freedom is not worth having if it does not include the
freedom to make mistakes.”38 
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Since 1981 alone the United States government has allocated over 200
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Through federal forfeiture laws, the U.S. government has given law
enforcement incentives to target offenders solely on the assets in their
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federal sentencing process, by setting mandatory minimums, it was
targeting the more lenient judges rather than the harsh judges.
See Common Sense for Drug Policy, Drug War Facts: Mandatory Minimums, available at http://www.drugwarfacts.org/mandator.htm (last
updated November 29, 2000), last accessed January 2, 2004, (citing
CAULKINS, J., ET AL., RAND CORPORATION, MANDATORY
MINIMUM DRUG SENTENCES: THROWING AWAY THE KEY OR
THE TAXPAYERS’ MONEY? 24 (1997)).
Id. at 16-18.
See Bill Mears, Rehnquist Slams Congress Over Reducing Sentencing
Discretion, CNN.COM, (January 1, 2004)
JOHN SCALIA, US DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, FEDERAL DRUG OFFENDERS, 1999 WITH TRENDS
1984-99, 7 (August 2001). [hereinafter “Federal Drug Offenders 1999”].
Supra at note 11.
See Common Sense for Drug Policy, Drug War Facts: Prisoners, available at http://www.drugwarfacts.org/prison.htm (last updated November 29, 2000), last accessed January 2, 2004 (citing US DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, SOURCEBOOK OF
CRIMINAL JUSTICE STATISTICS 1996, 20 (1997)), [hereinafter
“Sourcebook of Criminal Justice Statistics”]; and EXECUTIVE OFFICE OF THE PRESIDENT, BUDGET OF THE UNITED STATES
GOVERNMENT, FISCAL YEAR 2002, 134 (2001).
See id.
According to the Office of National Drug Control Policy, the federal
government gave the Bureau of Prisons $2.525 billion and the federal
prisoner detention centers $429.4 million to incarcerate drug offenders and suspects. See OFFICE OF NATIONAL DRUG CONTROL
POLICY, NATIONAL DRUG CONTROL STRATEGY: FY 2003 BUDGET SUMMARY, 7-9, Table 3 (February 2002). available at http://
www.whitehousedrugpolicy.gov/publications/policy/03budget/
index.html, last accessed January 2, 2004.
Those convicted of drug offences made up 55% of the federal prison
population. See PAIGE M HARRISON. & ALLEN J. BECK, PH.D., US
DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 2002, 11 (July 2003). [hereinafter “Prisoners in 2002”].Id.
See CHRISTOPHER J. MUMOLA & ALLEN J. BECK, PH.D., US DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 1996 (1997).
Federal Drug Offenders 1999, supra note 11, at 7.
In the United States 701 citizens out of 100,000 are incarcerated, followed by the Cayman Islands with 664, Russia with 638, Belarus 554,
Kazakhstan 522, Turkmenistan 489, Belize (459), Bahamas 447,
Suriname 437 and Dominica 420. However, more than 62.5% of countries have rates below 150 per 100,000. The United Kingdom’s rate is
139 per 100,000 of the national population. See PAIGE M HARRISON.
& ALLEN J. BECK, PH.D., US DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, PRISONERS IN 2002, 2 (July 2003) [hereinafter
“Prisoners in 2002”] and ROY WALMSLEY, UK: HOME OFFICE
RESEARCH, DEVELOPMENT AND STATISTICS DIRECTORATE,
WORLD PRISON POPULATION LIST, 1 (4th ed 2003).
In 2001 there were 1,361,258 individuals in federal and state prisons,
16,206 in territorial prisons, 665,475 in local jails, 8,748 in INS facilities, 2,377 in military facilities, 1,912 in Indian reservation jails, and
110,284 in juvenile facilities. See Prisoners in 2002 id at 1.
This amount includes all state and federal spending for police protection, corrections, and judicial and legal activities. The Nation’s expenditure for operations and outlay of the justice system increased 309%
from almost $36 billion in 1982. Discounting inflation, that represents a 145% increase in constant dollars. See id at 1.
See US DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS,
FEDERAL CRIMINAL CASE PROCESSING, 2000, WITH TRENDS
1982-2000, 12, Table 6 and figure 3 (November 2001).
Id.
Id. at 12, Table 6.
U.S. Const. amend. IV, U.S. Const. amend. VI, and U.S. Const. amend. VIII.

25 21 U.S.C. Section 881.
26 Andrew Schneider & Mary Pat Flaherty, Presumed Guilty: The Law’s
Victims in the War on Drugs, THE PITTSBURGH PRESS, August 11,
1991.
27 See UNITED STATES DEPARTMENT OF JUSTICE, UNITED STATES
ATTORNEY’S MANUAL, § 9.111.000 (1997), available at http://
www.usdoj.gov/usao/eousa/foia_reading_room/usam/title9/
111mcrm.htm, last accessed January 2, 2004.
28 D. Heilbroner, The Law Goes on a Treasure Hunt, THE NEW YORK
TIMES, December 11, 1994, at Section 6, 70, (quoting the 1992 testimony of Cary H. Copeland, then director of the Justice Department’s
executive-office asset forfeiture unit).
29 The structure of the federal forfeiture laws and federal drug policy in
general has the effect of creating an agenda that targets assets rather
than crime, cause 80% of seizures to be unaccompanied by any criminal prosecution, makes plea bargains that favor drug kingpins and
penalize the ‘mules’ without assets to trade, reverses stings that target
drug buyers rather than drug sellers, cause an overkill in agencies involved in even minor arrests, and causes a massive shift in resources
towards federal jurisdiction over local law enforcement. See E.
Blumenson & E. Nilsen, Policing for Profit: The Drug War’s Hidden
Economic Agenda, 65 U. CHI. L. REV. 35 (Winter 1998).
30 Ten states permanently disenfranchise even rehabilitated felons who
have served their sentences. Those states are: Alabama, Delaware,
Florida, Iowa, Kentucky, Mississippi, Nevada, New Mexico, Virginia,
and Wyoming. Also, See Leonard E. Birdsong, Drug Decriminalization and Felony Disenfranchisement: The New Civil Rights Causes, 2
BARRY L. REV. 73 at 76 (2001).
31 Graham Boyd, New Voices on the War on Drugs: Collateral Damage
in the War on Drugs, 47 VILL. L. REV. 839 at 846 (2002).
32 See JUSTICE POLICY INSTITUTE, CELLBLOCKS OR CLASSROOMS? THE FUNDING OF HIGHER EDUCATION AND CORRECTIONS AND ITS IMPACT ON AFRICAN AMERICAN MEN, 10
(2003), and JOHN IRWIN PH.D., VINCENT SCHIRALDI, AND JASON ZIEDENBERG, JUSTICE POLICY INSTITUTE, AMERICA’S
ONE MILLION NONVIOLENT PRISONERS, 4 (1999).

33 “Ira Glasser, American Drug Laws: The New Jim Crow, 63 ALB. L.
REV. 703, 719 (2000).
34 THOMAS BONCZAR, & ALLEN J. BECK, US DEP’T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, LIFETIME LIKELIHOOD OF
GOING TO STATE OR FEDERAL PRISON (March 1997).
35 Coramae Richey Mann, We Don’t Need More Wars, 31 VAL. U. L. REV.
565, 567 (1997), quoting Marc Mauer and Tracy Huling, The Sentencing Project, Young Black Americans and the Criminal Justice System:
Five Years Later, at 9, 13 (1995).
36 HUMAN RIGHTS WATCH, RACIAL DISPARITIES IN THE WAR
ON DRUGS (2000), available at http://www.hrw.org/campaigns/drugs/
war/key-facts.htm, last accessed January 2, 2004.
37 This purpose of this article was to bring attention to the problems
with the War on Drugs and not necessarily to tackle the complex issues on legalization, deregulation, or decriminalization. The first step
on our way to preserving America is informing Americans of the real
problems with the drug war. For some practical programs and initiatives that can be realistically implemented in the near future. See id.
Many of these solutions include: repealing mandatory minimum sentencing laws for drug offenders; increasing the availability of alternative sanctions; eliminating different sentencing structures for powder
cocaine and crack cocaine; increasing the use of drug courts; increasing the availability of substance abuse treatment; and eliminating racial profiling, requiring police to keep and make public statistics on
the race of arrested drug offenders and the location of the arrests.
38 Famous quote from Mahatma Gandhi as he and the Indian people
were fighting for independence from British colonial rule.
Donald Flanary attends St. Mary’s University
School of Law, and is a candidate for J.D. in May
2004. He received a master’s degree in International Relations from St. Mary’s University in December 2000, and bachelor’s in Political Science
from Texas A&M University-Commerce in August 1999.
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ndrew L. Farkas was recently elected President
of the Collin County Criminal Defense Lawyers
Association (CCCDLA) for the 2003-2004 term.
Rounding out the slate of officers are Vice President
Heather Shaeffer, President Elect Deric Walpole, Treasurer
L. Sheryl Adams, and Secretary Jeffrey L. Rosenfield. The
Immediate Past President is Richard Weaver. The Board of
Directors are Shawn Ismail, Mark McCraw and Kyle Shaw.
The organization, which was established over a decade ago,
serves the citizens of Collin County by providing quality
representation of people accused of criminal offenses in
the North Texas County.

Among the many projects sponsered by the CCCDLA
was a seminar held in Allen, Texas, which was attended by
members of the local organization as well as Attorneys from
all across the state.
The organization also provides a Scholaship for a worthy Collin County High School senior who most exemplifies the ideals of CCCDLA. This year’s recipient was Keith
Salas of Plano Senior High School. Keith is currently attending Yale University.
If you have news about your local criminal defense lawyers
association, please e-mail betsy@tcdla.com
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SUPREME COURT

Cynthia hampton

Mike Charlton

APPELLATE COURT DID NOT ERR IN APPLYING HARM ANALYSIS: BETTY
MITCHELL, WARDEN v. GREGORY ESPARZA, No. 02-1369, Cert to the 6th Circuit (310
F. 3d 414); Reversed, 11/3/03; Opinion: Per Curiam.
Esparza was sentenced to death in Ohio state court and the conviction was affirmed. On
state habeas he argued appellate counsel provided ineffective assistance for failing to argue
that the state’s failure to comply with its sentencing procedures violated the 8th Amendment. He got relief in federal district court, which concluded the state court’s decision was
an unreasonable application of clearly established federal law because it was contrary to
Apprendi v. New Jersey, 530 U. S. 466 (2000), and Sullivan v. Louisiana, 508 U. S. 275 (1993).
The 6th Circuit affirmed after concluding that, because the 8th Amendment requires the
state to narrow the class of death eligible defendants, the Ohio Court of Appeals had improperly subjected his claims to harmless-error review. The 8th Amendment precluded
Esparza’s death sentence and ruled harmless-error review was inappropriate. The state’s
cert petition was granted.
HELD: The judgment is reversed. A federal court may grant relief for a claim that was
adjudicated on the merits in state court only if that adjudication “resulted in a decision that
was contrary to, or involved an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1). The 6th
Circuit failed to cite, much less apply, this section. A state court’s decision is “contrary to”
our clearly established law if it “applies a rule that contradicts the governing law set forth in
our cases”or if it “confronts a set of facts that are materially indistinguishable from a decision of this Court and nevertheless arrives at a result different from our precedent.” Williams v. Taylor, 529 U.S. 362, 405 S.Ct 406 (2000); see also Price v. Vincent, 123 S. Ct. 1776,
155 L. Ed. 2d 510 (2003); Early v. Packer, 537 U.S. 3, 7 S.Ct. 8 (2002) (per curiam). After a
brief analysis, Supremes hold that the Ohio Court of Appeals’ conclusion was hardly objectively unreasonable. The Ohio Supreme Court has defined a “‘principal offender’” as “‘the
actual killer,’” State v. Chinn, 85 Ohio St. 3d 548, 559, 709 N. E. 2d 1166, 1177 (1999), and in
this case, the jury was instructed on the elements of aggravated murder, “‘defined as purposely causing the death of another while committing Aggravated Robbery.’” The trial judge
further instructed the jury that it must determine “‘whether the State has proved beyond a
reasonable doubt that the offense of Aggravated Murder was committed while the Defendant was committing Aggravated Robbery.’” In light of these instructions, the jury verdict
would surely have been the same had it been instructed to find as well that the respondent
was a “principal” in the offense. After all, he was the only defendant.
15 - 20 SECOND WAIT BEFORE BREAKING DOWN DOOR SATISFIED 4TH AMENDMENT: UNITED STATES v. BANKS, No. 02-473, Cert. to 9th Circuit (282 F.3d 699) Re-
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versed, 12/2/03; Opinion: Souter (unanimous).
The police waited for 15 to 20 seconds, after knocking and
yelling “police” with no response, and then broke down Banks’
door. District court denied his motion to suppress drugs and
weapons found during the search, rejecting his argument that
officers waited an unreasonably short time before forcing entry in violation of both the 4th Amendment and 18 U.S.C.
§3109. 9th Circuit reversed, using a four-part scheme for vetting
knock-and-announce entries, that the instant entry had no exigent circumstances, making forced entry by destruction of property permissible only if there was an explicit refusal of admittance or a time lapse greater than the one here.
HELD: The officers’ 15-to-20-second wait before forcible
entry satisfied the 4th Amendment.
(a) The obligation to knock and announce before entering
gives way when officers have reasonable grounds to expect futility or to suspect that an exigency, such as evidence destruction, will arise instantly upon knocking. Richards v. Wisconsin,
520 U.S. 385, 394. Since most people keep their doors locked, a
no-knock entry will normally do some damage, a fact too common to require a heightened justification when a reasonable
suspicion of exigency already justifies an unwarned entry. United
States v. Ramirez, 523 U.S. 65, 70-71.
(b) This case turns on the exigency revealed by the circumstances known to the officers after they knocked and announced,
which the Government contends was the risk of losing easily
disposable evidence. After 15 to 20 seconds without a response,
officers could fairly have suspected that Banks would flush away
the cocaine if they remained reticent.
(c) Court’s emphasis on totality analysis leads it to reject the
Government’s position that the need to damage property should
not be part of the analysis of whether the entry itself was reasonable and to disapprove of the Ninth Circuit’s four-part
vetting scheme.
HELD: The entry here also satisfied 18 U.S.C. §3109 which
permits entry by force “if, after notice of his authority and
purpose, [an officer] is refused admittance.” Because §3109
implicates the exceptions to the common law knock-and-announce requirement that inform the Fourth Amendment itself, §3109 is also subject to an exigent circumstances exception, which qualifies the requirement of refusal after notice, just
as it qualifies the obligation to announce in the first place.
OFFICER HAD PROBABLE CAUSE TO ARREST PASSENGER MERELY FOR BEING IN CLOSE PROXIMITY TO
DOPE: MARYLAND v. PRINGLE, No. 02-809, Cert to The
Court of Appeals of Maryland (370 Md. 525, 805 A. 2d 1016),
reversed and remanded, 12/15/03; Opinion: Rehnquist (unanimous).
Officer stopped speeding car at 3:16 a.m., searched car, seized
$763 from the glove compartment and cocaine from behind
the back-seat armrest, and arrested the car’s three occupants
after they denied ownership of drugs and money. Pringle, the
front-seat passenger, was convicted of possession with intent
to distribute cocaine and possession of cocaine, and was sentenced to 10 years without the possibility of parole. Maryland
Court of Special Appeals affirmed, but the State Court of Ap-

peals reversed, holding that, absent specific facts tending to show
Pringle’s knowledge and dominion or control over the drugs,
the mere finding of cocaine in the back armrest when Pringle
was a front-seat passenger in a car being driven by its owner
was insufficient to establish probable cause for an arrest for
possession.
HELD: Because the officer had probable cause to arrest
Pringle, the arrest did not contravene the Fourth and Fourteenth Amendments. Maryland law authorizes police officers
to execute warrantless arrests, inter alia, where the officer has
probable cause to believe that a felony has been committed or
is being committed in the officer’s presence. Here, it is uncontested that the officer, upon recovering the suspected cocaine,
had probable cause to believe a felony had been committed.
Question is whether he had probable cause to believe Pringle
committed that crime. The “substance of all the definitions of
probable cause is a reasonable ground for belief of guilt,”
Brinegar v. United States, 338 U.S. 160, 175, and that belief must
be particularized with respect to the person to be searched or
seized, Ybarra v. Illinois, 444 U.S. 85, 91. To determine whether
an officer had probable cause to make an arrest, a court must
examine the events leading up to the arrest, and then decide
“whether these historical facts, viewed from the standpoint of
an objectively reasonable police officer, amount to” probable
cause. Ornelas v. United States, 517 U.S. 690, 696. As it is an
entirely reasonable inference from the facts here that any or all
of the car’s occupants had knowledge of, and exercised dominion and control over, the cocaine, a reasonable officer could
conclude that there was probable cause to believe Pringle committed the crime of possession of cocaine, either solely or jointly.
Pringle’s attempt to characterize this as a guilt-by-association
case is unavailing. Ybarra v. Illinois, supra, and United States v.
Di Re, 332 U.S. 581, distinguished.
FIFTH CIRCUIT
SPEEDY TRIAL: UNITED STATES V. SERNA-VILLAREAL, No.
02-21008 (12/02/03).
Defendant was interviewed in 1998 while in custody, and it
was determined he was in the United States illegally. He was
indicted the same year, but the indictment was not pursued
until 2002. He claimed a speedy trial violation, and filed a motion to dismiss. Court holds there was no speedy trial violation. The court concentrated on the showing of actual prejudice. Since delay was only three years, that was not sufficient to
create a presumption of prejudice. (Five years has been the cut
off point) Court finds no evidence to establish the government’s
negligence or the length of the delay adversely effected the evidence so as to undermine the fairness of the trial.
BUS SEARCH: UNITED STATES v. REYES, No. 02-41327 (10/
28/03).
Officers ran dog through luggage compartment of bus, and
dog alerted to suitcase. Owner of suitcase was located and removed from the bus for questioning. During the process, dog
was walked by the door of the bus, and alerted to the passenger
compartment. Passengers were removed so bus could be
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searched. As passengers were exiting dog was waiting approximately four feet from the door. Dog alerted to defendant, and
marijuana was ultimately found taped to his back. Court holds
removing passengers to search passenger compartment was
proper. Court also finds there was no search of passengers, focusing on lack of “close proximity” to the dog when the passengers were exiting. Court holds search of defendant (asking
him to lift his shirt up and empty his pockets) was a proper
Terry search. Asking defendant to empty his pockets is not more
intrusive than a protective frisk, and officer is not limited to
conducting a “pat-down.” Court also approves officers reliance
on assumption that “weapons accompany narcotics,” which
suggests the a Terry frisk is permissible in most cases where
narcotics are suspected.
CRIME OF VIOLENCE: UNITED STATES v. TURNER, No.
02-11390 (10/29/03).
Defendant had a prior conviction for burglary of a building. He had been indicted for burglary of a habitation, but pled
guilty to the lesser included. District court relied on the indictment, which would be a crime of violence. Court holds that
was not proper, holding a court “cannot rely on a charging document without first establishing that the crime charged was the
same crime for which the defendant was convicted.” Court also
rejects reliance on facts stated in the pre-sentence report. Focusing on the elements of the crime of burglary of a building,
court holds it was not a crime of violence.
SPEEDY TRIAL: UNITED STATES V. SERNA-VILLAREAL, No.
02-21008 (12/02/03).
Defendant was interviewed in 1998 while in custody, and it
was determined he was in the United States illegally. He was
indicted the same year, but the indictment was not pursued
until 2002. He claimed a speedy trial violation, and filed a motion to dismiss. Court holds there was no speedy trial violation. The court concentrated on the showing of actual prejudice. Since delay was only three years, that was not sufficient to
create a presumption of prejudice. (Five years has been the cut
off point) Court finds no evidence to establish the government’s
negligence or the length of the delay adversely effected the evidence so as to undermine the fairness of the trial.
COURT OF CRIMINAL APPEALS
PDR OPINIONS
TRIAL COURT COULD NOT DISMISS INDICTMENT ABSENT STATE’S CONSENT: State v. JERRY MUNGIA, No.
0665-02, State’s PDR from Nueces County, Reversed, 11/5/03;
Offense: Murder & Engaging in Organized Criminal Activity;
Sentence: 10 yrs; COA: Affirmed (76//570 - Corpus Christi
2002); Opinion: Price, joined by Keller, Meyers, Womack,
Johnson, Holcomb, & Cochran; Keasler & Hervey, w/o opinion.
Appellee entered a plea agreement and agreed to testify
against his co-defendants. However, instead of sentencing him,
the trial court dismissed the indictment because of Appellee’s
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great service to the community in testifying against his cohorts,
fellow gang members who would likely kill him if he went to
prison. On appeal, COA upheld the dismissal and rejected the
State’s contention that the trial court could not dismiss the indictment without the State’s consent. PDR was granted to second-guess this decision.
HELD: COA erred by applying a drastic remedy without
first finding a constitutional violation. The issue is whether a
trial court has authority to dismiss an indictment to protect a
defendant from retaliation without the consent of the state.
There is no general authority permitting a trial court to dismiss a case without the prosecutor’s consent. Terrazas, 962
S.W.2d at 40; State v. Frye, 897 S.W.2d 324, 331 (Tex.Crim.App.
1995); State v. Johnson, 821 S.W.2d 609, 613 (Tex.Crim.App.
1991); State v. Anderson, 26 S.W.2d 174 (Tex. Comm’n App.
1930). COA affirmed the ruling of the trial court citing the
possibility that the Appellee might be killed as a claim “of constitutional magnitude.” COA reasoned that “if sent to prison
Mungia will be killed by gang member inmates, and thus be
subjected to cruel and unusual punishment contrary to the
Eighth Amendment.” COA also held that the trial court had no
viable options other than to dismiss the indictment. CCA disagrees:
In upholding the dismissal of the indictment, the Court of
Appeals erred by applying a drastic remedy without first finding a constitutional violation. Following Frye and Terrazas, it is
possible that a court could dismiss a charging instrument to
remedy a constitutional violation. However, in this case, no
constitutional violation has occurred. Rather, the Court of Appeals determined that the risk of the appellee being killed in
prison is tantamount to cruel and unusual punishment and a
violation of the Eighth Amendment.
Judgment is therefore reversed.
ADMISSION OF RETROGRADE EXTRAPOLATION EVIDENCE HELD HARMFUL: HOSSEIN BAGHERI v. State, No.
1251-02, State’s PDR from Bexar County, Affirmed, 11/5/03;
Offense: DWI; Sentence: 18 mos probation + $1500 fine; COA:
Reversed (87///657 - San Antonio 2003).
During Appellant’s trial, the State introduced retrograde
extrapolation evidence through expert McDougall that
Appellant’s breath test results indicated a BAC of at least .08
when he was stopped by the cops for DWI. COA held it was
error for the trial court to admit the evidence, and the error
was harmful. The State admits there was error under Mata v .
State, 46 S.W.3d 902 (Tex.Crim.App. 2001), but argues it was
harmless. The State’s PDR was granted to second-guess the
COA’s harm analysis.
HELD: The error was not harmless because CCA cannot
say with fair assurance that the erroneous admission of the
retrograde extrapolation testimony did not influence the jury,
or had but a slight effect. State argues that COA’s harm analysis
was erroneous because it presumed harm, used a civil harm
analysis, and ignored overwhelming evidence of guilt. CCA
agrees that a civil harm standard should not have been used,
but finds harm anyway, based on a different analysis:
An examination of the Motilla v. State, 78 S.W.3d 352, 355

(Tex.Crim.App. 2002)] and Solomon v. State, 49 356 (Tex
Crim.App. 2001)] factors leads us to the conclusion that the
Court of Appeals was correct in holding that the erroneous
admission of the retrograde extrapolation testimony was not
harmless. The testimony in question was “elicited from an expert”. Solomon, 49 S.W.3d at 365. Throughout the trial, from
voir dire to closing arguments, the State emphasized the fact
that there would be scientific evidence from an expert showing
that appellant’s alcohol concentration was greater than 0.10 at
the time of operating the vehicle. During direct examination,
the State inquired in great detail about McDougall’s qualifications, and McDougall offered his “expert opinion” on a number of subjects. He testified (over defense objection), that everyone is impaired at 0.08 alcohol concentration. He offered
his opinion, as an expert, that the scientific theory behind retrograde extrapolation was reliable. Although he acknowledged
that an exact concentration could not be calculated without
knowing more about the subject, he testified that he could still
extrapolate and determine a range of alcohol concentration
“within a reliable range.” In closing argument, the State emphasized that McDougall had studied with “the leading experts
in the field in the United States,” and that he had calculated the
extrapolated range based on “scientifically reliable, valid evidence.” Clearly, under Motilla and Solomon, the erroneously
admitted evidence was both elicited from an expert and emphasized by the State.
*** From George Scharmen on the above case:
Bagheri was significant because it held that:
(1) Tex.Transp.Code § 724.064 does not mandate admission
of breath test results, as was the original holding in Beard v.
State (opinion withdrawn due to death of Appellant);
(2) Before breath test results can be admitted in a trial, the
state must show that test results in any given case are relevant,
in the sense that they accurately reflect the subject’s alcohol
concentration at the time of the offense. See slip op. at 10.
Thus, even though its analysis was faulty, because the COA
came to the correct conclusion that the error was harmful, its
judgment is affirmed.
COA ERRED WHEN IT USED THE WRONG SUFFICIENCY
ANALYSIS: MICHAEL SANDERS v. State, No. 1742-02, State’s
PDR from Smith County, Reversed 11/5/03; Offense: Burglary
of a Habitation; Sentence: COA: Reversed (NP - No. 12-0100255-CR - Tyler 2002); Opinion: Hervey, joined by Keller,
Keasler, Holcomb & Cochran; Dissent: Meyers, joined by Price;
Womack & Johnson, dissent w/o opinion.
A neighbor saw a heavy black man and a slim black man
taking items out of the complainant’s rental house and loading
them into a tan or gray pickup truck with a dent on the side,
but could not identify either of the men. Appellant became a
suspect in the burglary when the complainant saw him (the
heavy black man) and a slim black man drive up later to the
rental house. They told the complainant they were there to move
furniture for a man named Willie Harris, who used to live there.
However, no one by that name had actually ever lived in the
house. COA reversed the conviction and rendered an acquittal
based on legal insufficiency because the evidence did not sup-

port a finding beyond a reasonable doubt that Appellant was
the heavy man whom the neighbor saw burglarizing the house.
The State’s PDR was granted to second-guess this ruling.
HELD: The Court of Appeals misapplied the Jackson v. Virginia legal sufficiency standard of review in holding that the
evidence was legally insufficient to support a jury’s verdict
convicting appellant of burglary.
[T]he ultimate fact in question was Appellant’s identity as
the heavy man whom the neighbor saw burglarizing the house.
A rational jury could have inferred the ultimate fact that Appellant was this man from the evidence that the complainant
identified Appellant (whom other evidence showed is heavy)
as being at the burglarized house on the afternoon of the burglary in a specifically described pickup truck and that Appellant generally fit the description of one of the men whom the
neighbor saw earlier that morning in a similarly described
pickup truck burglarizing the house.
Further evidence from which a jury could have inferred this
ultimate fact is that Appellant left the house without moving
any furniture after telling the complainant that he was there to
move furniture. Other evidence from which a jury could have
inferred this ultimate fact is that Appellant’s claim that a man
named Willie Harris at a particular address on Confederate
Street hired him to move furniture from the house was false.
And, the evidence that Appellant left town after he became a
suspect in the burglary investigation is more evidence from
which a rational jury could have inferred this ultimate fact. On
this record, we cannot say that a jury would have unfairly or
irrationally inferred Appellant’s identity as one of the burglars
from these basic facts. The Court of Appeals misapplied the
Jackson v. Virginia legal sufficiency standard of review by not
giving full play to the jury’s responsibility to do this.
The judgment is reversed and the case is remanded to COA
for proceedings consistent with the opinion. [***Editor’s Note:
COA has already revisited this case, and affirmed the conviction in another unpublished opinion handed down on 12/31/
03.]
NO RECORD TO SUPPORT INEFFECTIVE ASSISTANCE
CLAIM: CONSUELO FREEMAN v. State, No. 215-01, State’s
PDR from Nueces County, Reversed, 11/5/03; Offense: Retaliation; Sentence: (not in opinion); COA: Reversed (No. 13-98587-CR - Corpus Christi 2001); Opinion: Hervey, joined by
Keller, Womack, Keasler, Holcomb & Cochran; Dissent: Meyers,
joined by Price; Dissent: Price, joined by Meyers & Johnson.
COA reversed Appellant’s conviction after holding her attorney was ineffective for failing to file a motion to recuse the
trial judge because of comments the trial judge made which
Appellant claimed raised the issue of the trial judge’s impartiality. Appellant did not raise this argument in a Motion for
New Trial.
HELD: The judgment is reversed. Without any analysis, CCA
simply states that because Appellant did not develop the record
on a Motion for New Trial, it is insufficient to support her claim
of ineffective assistance. The judgment is therefore reversed.
Meyers Dissent: Issue in this case is whether COA erred by
holding that counsel’s failure to seek recusal of the trial judge
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was ineffective assistance. Majority’s opinion, however, fails to
address this issue and instead concludes that COA erred by
addressing the merits of a claim that was raised for the first
time on direct appeal. As indicated by both the COA’s opinion
and the dissenting opinion by J. Hill, this case was well briefed
and could properly be answered on direct appeal. Additionally,
Judge Price’s dissent actually addresses the ground for review
brought by the State. Why don’t we just improvidently grant
this case if we are not going to answer the question that was
asked? Because the majority resolves this case without considering the ground for review which was granted by this Court, I
respectfully dissent.
Price Dissent: In the appellant’s case, the trial judge did not
simply preside over prior judicial hearings or issue a warrant
for her arrest. The trial judge presided over the appellant’s son’s
community supervision revocation hearing and interviewed,
in private, two witnesses who were reluctant to testify at the
community supervision revocation hearing. The witnesses told
the judge that the appellant had threatened them to keep them
from testifying. The judge investigated the witnesses’ allegations.
The judge then informed the authorities, and the appellant was
indicted for retaliation.
Then, the same judge was assigned to the appellant’s trial
for retaliation. The trial judge not only interviewed witnesses
for the appellant’s trial, but was himself a potential witness for
the State. These interactions go above and beyond the normal
interactions of judges and defendants resulting from prior judicial hearings.
The trial record in this case provides sufficient evidence to
support the Court of Appeals’ conclusion that the appellant’s
trial counsel’s performance was deficient. The record shows by
a preponderance of the evidence that the trial counsel’s conduct fell below an objective standard of reasonableness. No reasonable trial strategy could justify trial counsel’s failure to file a
motion for recusal in this particular case. I would affirm the
Court of Appeals’ judgment. Because the Court does not, I dissent.
REVERSAL BASED ONLY ON CROSS-POINT WAS OK:
CHARLES MIZELL, JR., v. State, No. 2444-01, State’s PDR from
Bexar County, Affirmed, 11/5/03; Offense: Violation of Civil
Rights & Official Oppression; Sentence: $2000 fine; $0 fine;
COA: Sentence Vacated (70///156 - San Antonio 2001); Opinion: Cochran, joined by Meyers, Price, Womack, Keasler, Hervey
and Holcomb; Dissent: Johnson; Keller concurred w/o opinion.
Appellant, a former sheriff ’s deputy, was convicted by a jury.
The jury assessed punishment (fine only) for the civil rights
offense, but assessed no punishment for the official oppression.
Appellant appealed, and the State raised as a cross-point that
the “$0” fine was an illegal sentence. COA agreed, observing
that official oppression is a Class A misdemeanor, TPC
§39.03(d), which carries a punishment of: (1) a fine not to exceed $4,000; (2) confinement in jail for a term not to exceed
one year; (3) or both such fine and confinement, and sent the
case back for resentencing. Appellant’s PDR was granted to
determine whether COA could reverse based only on a cross-
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point when the State did not file its own notice of appeal.
HELD: Because any court - trial or appellate - may notice,
on its own, an illegal sentence and rectify that error, the State
was not obligated to file a notice of appeal before COA could
address that issue. A sentence that is outside the maximum or
minimum range of punishment is unauthorized by law and
therefore illegal. A defendant may obtain relief from an unauthorized sentence on direct appeal or by a writ of habeas corpus. There has never been anything in Texas law preventing
any court with jurisdiction over a criminal case from noticing
and correcting an illegal sentence. Here, if the State had initiated the appeal under Art. 44.01(b), it would have had to file a
notice. However, when Appellant filed his notice of appeal, the
jurisdiction of the COA was invoked, therefore it had a broad
scope of review and revision over the case. Because the State
was not required to file a notice of appeal pursuant to article
44.01(b) before it could point out Appellant’s illegal sentence
to the COA, CCA says it need not today decide whether the
state must file a notice of appeal before it raises a cross-point
or cross-appeal under article 44.01(c). Judgment is therefore
affirmed.
Dissent: Regardless of its reasons, the jury has chosen a sentence which falls within the specified limits. A fine of $0 does
not exceed $4000, nor does no jail time exceed one year confinement. The statute speaks only in terms of maximums; unlike other statutes, such as those governing felonies and driving
while intoxicated, there are no specified minimums. If a jury
may assess a fine and no confinement, and if it may assess confinement and no fine then if, as here, a jury assesses no fine and
no jail time, both possible components of a permissible sentence are still within the limits prescribed by the Legislature.
How, then, is such a sentence illegal or unauthorized?
APPELLANT WHO PLED GUILTY HAD NO RIGHT OF
APPEAL, EVEN THOUGH PLEA WAS INVOLUNTARY:
BRUCE WAYNE SHANKLE v. State, No. 2031-01, State’s PDR
from Bell County, Reversed, 11/5/03; Offense: Agg Sex Asslt;
Sentence: 40 yrs; COA: Reversed (59///756 - Austin 2001); Opinion: Womack.
Appellant pled guilty, and in return the State agreed to sentencing by the trial court, and also recommended that court
12.45 his other charge, burglary of a habitation. Afterwards,
the COA reversed because Appellant had not been admonished
of the consequences of his plea, namely that he would have to
register as a sex offender. State’s PDR was granted to determine
whether Appellant had a right to appeal in the first place.
HELD: Because Appellant plead guilty and “the punishment
assessed did not exceed the punishment recommended by the
prosecutor and agreed to by the defendant,” the plea-bargaining Appellant had no right of appeal under the applicable rule
of appellate procedure. COA should not have addressed the
merits of Appellant’s point of error about the trial court’s failure to admonish him as CCP Art. 26.13(a)(5) required, and we
may not address it either. COA’s judgment is vacated, and the
appeal is dismissed.

BOILERPLATE WAIVER DID NOT TRUMP TRIAL
COURT’S SUBSEQUENT WRITTEN PERMISSION TO APPEAL: DAMIEN DEMARCUS WILLIS v. State, No. 1704-01,
Appellant’s PDR from Harris County, Reversed, 11/19/03; Offense: POCS (2 priors); Sentence: 25 yrs; COA: Affirmed (NP:
No. 01-00-01087-CR - Houston [1st] 2001); Opinion: Holcomb,
joined by Price, Womack, Johnson, Keasler, Hervey, and
Cochran; Dissent: Keller, joined by Meyers.
Appellant pled guilty pursuant to a plea agreement after his
motion to suppress was denied. He signed the usual waivers,
along with a waiver of appeal. The document was also signed
by the judge, prosecutor, and defense attorney. Appellant had
waived a court reporter, so there was no record to speak of.
Fifteen days after the plea was taken, Appellant received written permission to appeal from the presiding district judge, who
was not the judge who heard his plea. COA dismissed the appeal for lack of jurisdiction because of the previous waiver. PDR
was granted to determine whether the previously executed
waiver trumps the trial court’s permission to appeal.
HELD: The trial court’s subsequent handwritten permission to appeal controls over a defendant’s previous waiver of
the right to appeal, allowing the defendant to appeal despite
the boilerplate waiver. Relying on Alzarka v. State, 90 S.W.3d
321 (Tex.Crim.App. 2002), CCA concludes that Appellant intended to appeal the trial court’s denial of the motion to suppress, as evidenced by the notation on the reset form in the
Clerk’s Record, that all parties to the plea bargain agreement
were aware of that intent, as further evidenced by the fact that
the State failed to assert waiver in the Court of Appeals, and
that the trial court expressly and in writing granted permission
for Appellant to appeal regardless of the fact that the preprinted
plea papers contained a waiver of appeal, as evidenced by the
notation on the notice of appeal. The record demonstrates that
failure to cross out the language waiving appeal in the plea forms
was an oversight. The absence of a court reporter’s record of
the oral discussion of appeal, similar to the one that existed in
Alzarka, should not alter this conclusion, as the conclusion is
based on the documents that are present in the record of this
case. CCA further observes:
We have recently held that an appellant who has
executed a waiver of appeal in a non-negotiated plea
could not appeal without securing permission of the
trial court. Monreal v. State, 99 S.W.3d 615
(Tex.Crim.App. 2003). Implicit in this opinion is the
determination that the trial court is in a better position
to determine whether the previously executed waiver
of appeal was in fact validly executed and if there is
any arguable merit in appellant’s desire to appeal.
Additionally, in Monreal we expressed continued
recognition of the trial court’s authority to allow a
defendant to appeal despite a valid waiver of appeal.
Monreal, 99 S.W.3d at 622.
Judgment is vacated and the case is remanded to the COA
for consideration on its merits.

APPELLANT WAS NOT ENTITLED TO CHARGE ON
LESSER-INCLUDED OFFENSE: MELVIN JAMES
SCHROEDER v. State, No 561-03, State’s PDR from Jefferson
County, Reversed, 12/3/03; Offense: Murder; Sentence: Life;
COA: Reversed (NP - 13-01-333-CR - Corpus Christi 2003);
Opinion: Womack (unanimous).
Appellant shot his wife three times after an argument. He
told police it was an accident and he didn’t mean to shoot her.
At trial he testified his wife had pointed the gun at him and
threatened to kill him, and that the two had fought over the
gun during the ensuing struggle. He also said he did not really
remember what happened between the time he saw his wife
pointing the gun, and the time he found himself on top of her
after she was dead. His request for an instruction on the lesser
included offense of manslaughter was denied. However, COA
reversed after holding the two-prong Rousseau test was satisfied, and that the error was harmful under Almanza. State’s PDR
was granted on two grounds: (1) was Appellant’s inability to
remember engaging in the charged conduct alone sufficient
evidence of recklessness to raise the lesser-included offense of
manslaughter, and (2) did the trial court err by failing to give
Appellant’s instruction on the lesser included offense?
HELD: Because the culpable mental states for both murder
(intent) and manslaughter (recklessness) relate to the result
of the conduct - the causing of the death - evidence that a defendant does not remember engaging in that conduct does not
raise the lesser-included offense. Although COA correctly identified the issue ( whether the record shows some evidence that
would have allowed a jury to rationally find that Appellant, if
guilty of any offense, was guilty only of manslaughter) COA
incorrectly held there was evidence that Appellant had acted
recklessly with respect to causing the victim’s death and, therefore, was entitled to a manslaughter charge:
Murder is a “result of conduct” offense, which means
that the culpable mental state relates to the result of
the conduct, i.e., the causing of the death. Under Code
of Criminal Procedure article 37.09(3), voluntary
manslaughter is a lesser-included offense of murder.
A person commits manslaughter if he recklessly causes
the death of another. “A person acts recklessly, or is
reckless, with respect to ... the result of his conduct
when he is aware of but consciously disregards a
substantial and unjustifiable risk that ... the result will
occur.” In this case, the appellant testified that although
he remembered the events leading up to the shooting,
he suddenly “blacked out” and had no recollection of
actually shooting the victim. Therefore, by his own
admission, he was not aware of having caused the
victim’s death at the time of the shooting. The State
argues that there is no evidence that would permit a
jury to rationally find that at the time of the firing of
the gun, the appellant was aware of, but consciously
disregarded, a substantial and unjustifiable risk that
the victim would die as a result of his conduct. We
agree. We also recognize, as the State points out, that
it is difficult to understand how a person may
“consciously disregard” a risk of which he is unaware.
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(Footnotes omitted). COA’s reliance on precedent
involving reckless conduct is misplaced because those
cases do not involve defendants who were completely
incognizant of what occurred at the time they engaged
in the charged conduct. Here, evidence of Appellant’s
struggle with the victim and his statements, “It was an
accident” and “I did not mean to,” are relevant to the
defensive issues of accident and self-defense, but such
evidence does not allow a finding of recklessness given
Appellant’s self-described mental state when the victim
was killed. Evidence of a defendant’s inability to
remember causing the death of the victim does not
entitle him to a charge on the lesser-included offense
of manslaughter, and the trial court did not err by not
submitting such a charge to the jury. COA’s judgment
is reversed, and trial court’s judgment is affirmed.
INSTRUCTION WAS A COMMENT ON THE EVIDENCE,
BUT WAS HARMLESS: KENNETH MARK BROWN v. State,
No. 0059-03, Appellant’s PDR from Collin County, Affirmed,
12//3/03; Offense: Capital Murder; Sentence: Life; COA: Affirmed (92///655 - Dallas, 2002); Opinion: Cochran, joined by
Keller, Meyers, Price, Womack, Johnson and Holcomb; Concurring Opinion: Hervey, joined by Keasler.
Appellant shot and killed his estranged wife’s boyfriend by
shooting him through the door of the ex-wife’s apartment. The
trial court gave the following instruction, to which Appellant
objected: “Intent or knowledge may be inferred by acts done or
words spoken.” Appellant asserts COA erred in holding that
the trial court properly instructed the jury that it could infer
Appellant’s intent by his acts done and the words spoken.
HELD: The instruction “intent or knowledge may be inferred by acts done or words spoken” falls on the near side of
the“improper judicial comment”scale, and was error. The Fort
Worth, San Antonio, and Texarkana Courts of Appeals have
held that this, or a very similar instruction, is a comment on
the weight of the evidence and does violate TCCP art. 36.14. In
this case, however, the Dallas COA ruled to the contrary, so a
conflict has arisen. CCA disagrees with Dallas COA:
. . . While the instruction is certainly neutral and
it does not pluck out any specific piece of evidence, it
does focus the jury’s attention on the type of evidence
that may support a finding of criminal intent. Thus,
we agree with the Fort Worth court that the challenged
instruction:
is sufficiently similar to the language that the court
has held to be erroneous to cause concern. Taken
in the context in which it was given, the
instruction improperly tells the jury how to
consider certain evidence before it. While it is
indeed permissible for a jury to infer mental
culpability from an accused’s acts, words, and
conduct, the trial court may not instruct the jury
that it may apply such an inference.
We hold that this instruction marginally falls on the
wrong side of the “improper-judicial-comment” scale
because it is simply unnecessary and fails to clarify
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the law for the jury. It is not a statutory presumption,
but it is a judicial review device for assessing the
sufficiency of evidence to support a jury’s finding of
culpable intent. It is a common-sense tool for a trial
judge to use in gauging the sufficiency of the evidence
at a motion for directed verdict or motion for new
trial and for sufficiency review by appellate courts, but
it is not an explicit legal tool for the jury. Thus, the
trial court erred in giving this instruction to the jury.
Having said this, however, CCA goes on to find the
error harmless under Almanza. Thus, COA’s judgment
is affirmed.
HABEAS CORPUS OPINION
PUBLISHED ORDER ON STATE’S MOTION TO DISMISS
SUBSEQUENT WRIT APPLICATION: EX PARTE MAX
ALEXANDER SOFFAR, No.29,980-02, from Harris County,
Order issued, 11/12/03; Opinion: Per Curiam (unanimous).
Appellant’s state appeal was affirmed, and his first writ was
denied. His federal writ is currently pending in the 5th Circuit.
He filed this subsequent state writ asserting an Atkins claim
(mental retardation precluding his execution), and that he is
actually innocent, as shown by newly discovered evidence. The
state moved to dismiss.
HELD: The parties are ordered to file briefs on the issue of
whether CCA should permit consideration of the merits of a
subsequent writ, not otherwise barred by Article 11.071, § 5, if
the federal court having jurisdiction over a parallel writ enters an order staying its proceedings to allow Applicant to return to the appropriate Texas courts to exhaust his state remedies. CCA explains that such writs are usually dismissed under the Powers abstention doctrine. Ex parte Powers, 487 S.W.2d
101 (Tex.Crim.App. 1972); see also Ex parte McNeil, 588 S.W.2d
592 (Tex.Crim.App. 1979); Ex parte Green, 548 S.W.2d 914
(Tex.Crim.App. 1977). This abstention doctrine or “two forums”
rule is based upon important considerations of comity, avoidance of piecemeal litigation or inconsistent results, and judicial
economy. Abstention works with the federal exhaustion doctrine to achieve the jurisprudential goals of comity, efficiency,
and expediency. However, CCA acknowledges problems with
these rules:
The problematic scenario is one in which a deathsentenced writ applicant had exhausted his writ claims
in state court and had timely filed his writ application
in federal court. While the federal writ was pending,
the Supreme Court announced its decision in Atkins.
Assuming that Atkins applies retroactively, a death row
inmate who might fall within the definition of
mentally retarded is faced with this dilemma under
the federal AEDPA and the current Texas abstention
doctrine: (1) he may temporarily ignore the Atkins
claim and continue his federal writ; (2) he may file his
Atkins claim in the federal district court even though
it is unexhausted; or (3) he may file his Atkins claim in
the Texas convicting court as a subsequent writ. None
of these choices is entirely satisfactory.

We therefore order the parties to brief the issue
of whether we should modify the Powers abstention
doctrine to permit consideration of the merits of a
subsequent writ, not otherwise barred by Article
11.071, §5, if the federal court having jurisdiction over
a parallel writ enters an order staying its proceedings
to allow the applicant to return to the appropriate
Texas courts to exhaust his state remedies. Briefs from
both applicant and the State are due in this Court
within 30 days of the date of this order.
MANDAMUS OPINIONS
ORIGINAL MANDAMUS ACTION MUST BE FILED IN COA
BEFORE CCA: ISMAEL H. PADILLA V. LANAN ROLF
MCDANIEL, JUDGE, 203RD JUDICIAL DISTRICT COURT,
No. 20,423-03, from Dallas County, Leave to File Denied w/o
Prejudice, 12/3/03; Opinion: Per Curiam (unanimous).
Petitioner filed this mandamus action in the CCA to compel respondent to appoint counsel for him on his motion for
forensic DNA testing. At the time he filed his mandamus, the
statute required the convicting court to appoint counsel. Question is whether he should be allowed to file in CCA without
first filing his mandamus action in the court of appeals.
HELD: When a COA and CCA have concurrent, original
jurisdiction of a petition for writ of mandamus against the
judge of a district or county court, the petition should be presented first to the COA unless there is a compelling reason not
to do so. CCA briefly discusses the legislative changes and constitutional amendments since 1977 giving courts of appeals
criminal jurisdiction in criminal law matters, including mandamus actions. In 1983, shortly after the COAs got criminal
jurisdiction, the legislature expanded their mandamus jurisdiction. This is consistent with TRAP 52.3(e), which requires
original proceedings in civil matters to be filed in a COA before
filing in the state supreme court, unless there is a compelling
reason not to. Having said this, CCA denies leave to file the
mandamus, but dismisses it without prejudice so that Relator
can file it in the COA first.
DEATH PENALTY OPINIONS
QUINTIN PHILLIPPE JONES v. State, No. 74060, from Tarrant
County, Affirmed, 11/5/03; Opinion: Cochran, joined by
Meyers, Price, Hervey & Holcomb; Concurring opinion by
Keller, joined by Keasler; Dissent: Womack, joined by Johnson.
Facts: Appellant beat his 83-year-old aunt to death with a
baseball bat because she refused to loan him money, and made
off with her purse, wallet and car. He bought drugs with the
$30 in her purse. After being arrested, Appellant told detective
Gates that his alternate personality was the one who had killed
his aunt and stolen her property.
Miranda Violation. Appellant implicated himself in two
extraneous murders nine or ten days later. He now contends
the evidence should not have been introduced at the punishment phase through detective Akin (who took the statements
and reduced them to writing) because he was not Mirandized

before being interrogated about the murders.
HELD: Admission of the statement was constitutionally
erroneous, but said error was harmless. The written Akin statement was literally a transcription of Appellant’s unwarned oral
statements. Appellant did not make a second statement after
he finally received his Miranda warnings; he simply signed the
written statement that he had dictated to Akin before he was
warned. The waiver of rights given in connection with the Akin
statement was not constitutionally valid in light of the circumstances and entire course of police conduct. However, the error
is harmless beyond a reasonable doubt because the state proved
Appellant’s involvement in the two extraneous murders by evidence independent of his statements.
Other rejected issues: Search & seizure issues, voir dire issues, unconstitutionality of death penalty statute.
Dissent: With all respect to the Members of the Court who
have decided otherwise, I would not conclude, beyond a reasonable doubt, that the constitutional violation in admitting
the Appellant’s confessions to two additional murders at the
punishment stage of this capital trial did not contribute to the
jury’s verdict for capital punishment. I would sustain the
appellant’s first point, affirm the judgment of guilt, and remand
this case for a new punishment hearing.
APPEAL FROM DENIAL OF EXPERT TO EVALUATE RESULTS OF DNA TESTING: BRIAN ERIC WOLFE v. State, No.
74,552, from Jefferson County; Affirmed, 11/12/03; Opinion:
Meyers, joined by Price, Johnson, Holcomb, and Cochran;
Womack and Hervey, concurred in judgment; Concurring
Opinion: Keasler.
Appellant was convicted of capital murder and sentenced to
death. DNA test results introduced at trial showed that the probability of the samples being from someone other than Appellant was extremely unlikely. Appellant then filed a post-conviction Motion under Chapter 64 of the CCP for DNA testing using newer technology, and also requested funds for an expert
to evaluate the results. The trial court granted the Motion, but
not the money for an expert. The results indicated an even more
remote probability that someone other than Appellant was the
donor of the DNA. On appeal, Appellant complains that he
was entitled to the expert because there was a conflict in the
test results.
HELD: Under Chapter 64 of the Texas Code of Criminal
Procedure, an indigent defendant may not appeal a decision
by the convicting court denying him an independent expert,
because such an action is merely a collateral attack for which
no appeal is authorized. After a brief analysis of the statute and
prior caselaw, CCA decides that the legislature made no provision for appealing an issue other than denial of the motion. In
Neveu v. Culver, 105 S.W.3d 641, 643 (Tex.Crim.App. 2003),
CCA noted that, “[a]lthough Article 64.05 provides for appealing a finding under Articles 64.03 or 64.04, there are no provisions for appealing a finding regarding indigence or appointment of counsel under [Article] 64.01(c).” The convicting
court’s decision to deny appointment of a post-conviction DNA
expert does not fall within the purviews of Art. 64.03 or 64.04
and is therefore not reviewable on appeal under Art.64.05. Art.
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64.03 provides the specific requirements that must be met for a
judge to grant post-conviction DNA testing. TCCP 64.03(a),
(c). Chapter 64 authorizes the convicting court to order DNA
testing, and no more. Patrick v. State, 86 S.W.3d 592
(Tex.Crim.App. 2002). Appellant was given the opportunity to
have post-conviction DNA tests performed. The judge then
ruled on whether the tests were favorable or unfavorable. Chapter 64 authorizes no further actions. Appellant has received his
“check” on the court by being granted the post-conviction DNA
test results, and the intended purpose of Chapter 64 has been
fulfilled. The appeal is therefore dismissed.
PDR’s Granted in November and December 2003
0358-02 HERRING, ROBERT C. 11/05/03 A Lubbock Failure
to Register as a Sex offender (NP).
1. The Court of Appeals erred in ruling that the trial court’s
failure to accept Appellant’s proposed stipulation, thus excluding evidence of Appellant’s prior conviction, was not
erroneous.
2. The Court of Appeals erred in ruling that even if the trial
court committed error by failing to accept Appellant’s proposed stipulation and exclude evidence of Appellant’s prior
conviction, such error was harmless.
0503-03 DAGGETT, JOHN R. 11/05/03 A Bexar Aggravated
Sexual Assault (103///444).
1. Whether the Fourth Court of Appeals erred in finding that
evidence of an extraneous third party sexual assault was
admissible at trial under a common scheme or plan theory.
2. Whether the Fourth Court of Appeals erred in finding that
evidence of an extraneous third party sexual assault was
admissible at trial on the alternative theory that Appellant
opened the door.
0894/6-03 JOHNSON, KEITHEN O’NEAL 11/05/03 S Dallas
Poss. of Firearm; POCS (2) (NP).
1. A temporarily unavailable record is not a “lost or destroyed”
record.
1092-03 GRIFFIN, JAMES EDWIN 11/05/03 A Harris Burglary
of a Habitation (NP).
1. The Court of Appeals erred in dismissing the Appellant’s
appeal on its own motion, prior to briefs being filed on the
merits, where the Appellant was entitled to raise jurisdictional matters on direct appeal.

1.

Did the Court of Appeals err to concluding [sic] that a
defendant is not entitled to a factual sufficiency review of
a jury’s implied rejection of his article 38.23(a) issue?

0897-03 GALLUPS, TRACY GLENN 11/12/03 A Collin Felony
DWI (104///361).
1. Whether Appellant’s arrest in his residence violated the Tex.
Code Crim. Proc. Art. 14.01-1405.
2. Whether Appellant’s arrest in his residence violated of [sic]
Tex. Const. Art. I, §9.
3. Whether Appellant’s arrest in his residence violated of [sic]
U.S. Const., Amend. IV.
4. Whether the error committed by the trial court contributed to Appellant’s conviction.
1109-03 NAILOR, MARK STEPHEN 11/19/03 A Harris Assault
(105///272).
1. The Court of Appeals erred in refusing to consider allegations of trial court’s deficient performance that were rejected on appeal in determining whether the totality of the
representation was ineffective.
2. The Fourteenth Court of Appeals erred in holding that
counsel was not ineffective in relying on a defense that the
Fourth Court of Appeals held was not raised by the evidence.
3. The Court of Appeals erred in holding that counsel was
not ineffective in failing to object to a police officer’s opinion regarding the ultimate issue.
1270-03 BREWER, JAMES 11/19/03 A Smith Possession of Firearm by a Felon (NP).
1. Did the Court of Appeals err in holding that the evidence
is sufficient to sustain the 16-year sentence assessed Appellant by the trial court for a third degree felony offense
when there is no evidence Appellant had been finally convicted of the felony offense alleged in the enhancement
paragraph of the indictment?
1327-03 TAYLOR, RONALD RAY 11/19/03 S Dallas Sexual Assault (109///844).
1. May an expressly non-probated fine assessed when the
defendant is placed on deferred adjudication probation be
included in the judgment adjudicating guilty even though
the fine was not pre-pronounced at the adjudication hearing?

1592-03 GUTIERREZ, DAVID 11/05/03 S Nueces Theft
(112///203).
1. Whether the trial court’s order purporting to reduce the
defendant’s sentence long after its jurisdiction to do so had
expired qualifies as an order that ‘modifies a judgment’ such
that the state may appeal under Tex. Code Crim. Proc. Art.
44.01 (a)(2).

1397-03 KURTZ, MATTHEW WAYNE 11/19/03 S Collin DWI
(111///315).
1. If a municipal police officer observes a traffic violation
while outside city limits but inside his county, can he lawfully detain the violating motorist?
2. Does the authority an officer has under article 14.03 to
arrest outside of his jurisdiction necessarily encompass the
authority to conduct an investigative detention?

0769-03 HANKS, LINCOLN 11/12/03 A Dallas POCS w/Intent to Deliver (104///661).

0465-03 GUYMON, JAMES THOMAS 12/03/03 A Willacy Kidnapping, Unlawful Restraint (NP).
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1.

2.

The Court of Appeals erred in finding that the evidence
was legally and factually sufficient to support petitioner’s
conviction for kidnapping as alleged.
The Court of Appeals erred in finding that Appellant did
not preserve error respecting jury argument.

1418-03 HEIDELBERG, DONALD C. 12/10/03 A Harris Aggravated Sexual Assault (112///658).
1. The Court of Appeals erred in holding that Appellant failed
to preserve the claim that the trial court erred in permitting the prosecutor to cross-examine him about his postarrest silence.
2. The Court of Appeals erred in holding that Appellant failed
to preserve the claim that the trial court erred in permitting the prosecutor to elicit testimony about his post-arrest silence through detective Fitzgerald.
3. The Court of Appeals erred in holding that Appellant failed
to preserve the claim that the trial court erred in overruling his objections to the prosecutor’s multiple comments
on his post-arrest silence during final argument in the guiltinnocence stage.
1296-03 SALINAS, RICARDO 12/17/03 A Dallas POCS (NP).
1. Did the Court of Appeals err in concluding that evidence
was available to petitioner where petitioner was aware of a
witness’ exculpatory testimony but could not procure his
attendance?
1439-03 CROSS, TROY WAYNE 12/17/03 S Taylor Burglary/
Habitation; Agg Sex Asslt; Agg Asslt (114///92).
1. A suspect invokes his Fifth Amendment right to counsel
during interrogation, but thereafter reinitiates contact with
law enforcement authorities and waives his right to counsel.
Is Edwards v. Arizona violated when law enforcement authorities subsequently initiate contact with the suspect when
the suspect has not again invoked his right to counsel?
COURT OF APPEALS
DOUBLE JEOPARDY VIOLATION: JOHN ANTHONY
SAENZ V. STATE OF TEXAS, ___ S.W.3d ___, No. 04-02-00593CR (Tex.App. - San Antonio 11/5/03).
Defendant was convicted of three counts of capital murder
(based on triple murder in same criminal transaction) and received three judgements arising from single indictment. Defendant contended on appeal: (1) evidence was factually insufficient to support jury’s rejection of self-defense claim. Held:
Evidence was factually sufficient to support rejection of selfdefense theory; evidence wasn’t too weak to self-defense claim
based upon admission of Defendant’s written statement that
he shot the decedent (but decedent had not threatened him);
additionally, proof of Defendant’s guilt for murder wasn’t
against great weight of evidence in light of his trial testimony
that the decedent had not attacked/threatened him; (2) convictions for capital murder in second and third count violated
Double Jeopardy; Held: COA entertained jeopardy claim despite Defendant’s failure to object at trial because the facts of

the case supported the exception provided under Gonzales v.
State, 8 S.W.3d 360 (Tex.Crim.App.); addressing the merits, the
COA held Double Jeopardy was violated by three separate judgments because the prosecution’s theory, based Penal Code Sec.
19.03(a)(7)(A) (murder of multiple individuals) in this case
involved the murder of the same three individuals, thus the
murders were a single unit of prosecution, and constituted a
single offense.
CRIMINAL MISCHIEF - HEARSAY: CHAD LEE LESTER V.
STATE OF TEXAS, ___ S.W.3d ___, No. 06-02-00161-CR
(Tex.App. - Texarkana 11/5/03).
Defendant was convicted of criminal mischief. On appeal, he
contended the trial court erred by excluding hearsay testimony
of witness under Tex.R.Evid 803(24) in which witness had confessed to his mother about committing the offense. Held: Trial
court erred by excluding witness’ out-of-court statement admitting guilt because under Rule 803(24), it was a statement which
exposed the witness to criminal liability, and it was made under
circumstances which indicated it was trustworthy. Applied against
factors for trustworthiness under Dewberry v. State, 4 S.W.3d 735
(Tex.Cr.App. 1999), the circumstances of the witness’ statements
were trustworthy, and therefore, admissible: (1) witness’ guilt was
inconsistent with Defendant’s guilt; (2) witness was at location
in which he could have committed the crime; (3) witness made
confession to a relative; and (4) independent evidence corroborated witness’ confession. COA held under Tex.R.App.Pro. 44.2(b)
that exclusion of testimony was harmful because it related to the
significant issue in the case.
SUFFICIENCY OF EVIDENCE - HEARSAY: RON JASON
DUNN V. STATE OF TEXAS, ___ S.W.3d ___, No. 06-03-00017CR (Tex.App. - Texarkana 11/5/03).
Defendant was convicted of four counts of Aggravated Sex
Assault of a Child. On appeal, Defendant contended: (1) legal
and factual sufficiency due to inconsistencies in complainant’s
testimonies. Held: Despite inconsistencies, evidence was both
legally and factually sufficient; (2) trial court erred in admitting videotaped interview with complainant and witness as “outcry” statement under Tex.Code Crim.Pro. Art. 38.072; Held:
Generic hearsay objection is sufficient to preserve objection to
Art. 38.072 evidence; trial court erred by admitting video taped
statements because video recordings of outcry not contemplated
by Art. 38.072. COA held under Tex.R.App.Pro. Rule 44.2(b)
that error was harmless because same evidence was admitted
at trial through complainants’ live testimony.
LACK OF CONSENT WAIVED - REASONABLE SUSPICION:
JAI B. STRAUSS V. STATE OF TEXAS, ___ S.W.3d ___, No. 0702-00453 - CR (Tex.App. - Amarillo 10/31/03).
Defendant was convicted of Possession of Marijuana and
contended on appeal: (1) trial court erred in finding Defendant gave voluntary consent to search the van in which marijuana was found following traffic stop. Held: Although Defendant included consent issue in written motion, Defendant waived
issue by not litigating consent issue during hearing; (2) no reasonable suspicion to detain/search van: Held: Under circum-
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stances of case, officer had reasonable suspicion to detain and
search van: stop was based on traffic violation, officer detected
“odor of burnt marijuana”, and observed laundry detergent (an
odor masking agent) spread throughout the van, Defendant and
passenger gave conflicting and suspicious responses during roadside questioning, Defendant admitted to smoking marijuana
earlier the evening; based upon this, officer entitled to request
Defendant drive to town and wait for drug dog. [*** Editor’s
Note - COA held that the 75 minute wait between arriving in
town and drug dog arriving was not per se unreasonable detention; COA also noted that Defendant was not detained despite
fact that officer retained the van; reasonable suspicion that the
van was linked to criminal activity (i.e. drug transporting) gave
officer right to temporarily detain the van).
DESTRUCTION OF EVIDENCE - BATSON: ALBERT DAVID
PARTIDA V. STATE OF TEXAS, ___ S.W.3d ___, No. 13-02206 - CR (Tex.App. - Corpus Christi 10/30/03).
Defendant was convicted of retaliation (against police officer),
and contended on appeal: (1) trial court erred by failing to dismiss case following State’s destruction of Defendant’s recorded
conversation with officer which he hoped to show no threats
against officer had been made. Held: COA stated in alternatives
that there was no error because: no proof that State intentionally destroyed taped conversation; Defendant also able to use
comparable evidence - both his and officer’s testimony - that
tape recording would not have contained threats against officer:
tape wasn’t material because no reasonable probability that jury
would have reached different verdict had it heard tape; error was
harmless under Tex.R.App. Rule 44.1(a); (2) trial court erred in
denying Batson challenges. Held: no error because State articulated race-neutral explanations for challenges based on jurors’
intelligence, youth/employment, criminal history, appearance
(shaved head & earring) to which Defendant had not rebutted;
(3) trial court erroneous; accepted verdict on one count while
permitting jury to deliberate longer on second count. Held: Defendant did not properly preserve error and failed to present case
law to show the trial court followed improper procedure. COA
also held under Tex.R.App.Pro. 44.1(a) that even if procedure
was improper, there was no showing that permitting jury to return verdict on first count and then deliberate over second count
produced improper verdict on second count.
DWI - RETROGRADE EXTRAPOLATION: ROSHAN
KARASAN BHAKTA V. STATE OF TEXAS, ___ S.W.3d ___,
No. 01-02-00771-CR (Tex.App. - Hous. [1st Dist] 11/6/03).
Defendant plead guilty to misdemeanor DWI following denial of his motion to suppress and contended on appeal: (1)
trial court erred in finding State’s breath test expert as expert
in area of retrograde extrapolation. Held: Trial court did not
abuse its discretion because breath test expert’s qualifications
satisfied criteria from Mata v. State, 46 S.W.3d 902 (CCA 2001)
to establish qualifications as expert in retrograde extrapolation: expert had sufficient work history and knowledge of chemistry/biology to have background to understand retrograde
extrapolation, had experience in using retrograde extrapolation, was able to answer hypotheticals based on Defendant’s
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known characteristics, and, despite lack of knowledge of some
scientific principles, was able to explain scientific basis to retrograde extrapolation; (2) trial court erred under Tex.R.Evid
403 because insufficient factual basis for expert to base an extrapolation. Held: Despite delay between stop and breath test
(decreasing reliability of extrapolation), expert had enough
knowledge of specific facts (including Defendant’s height,
weight, contents and time of last meal) to support trial court’s
decision finding the factual basis to be sufficient.
HEARSAY - BUSINESS RECORDS EXCEPTION: KATHRYN
WEST V. STATE OF TEXAS, ___ S.W.3d ___, No. 01-02-00651CR (Tex.App. - Hous. [1st Dist] 11/6/03).
Defendant was convicted of aggravated theft and contended
on appeal: (1) trial court erred in admitting Defendant’s bank
records without proper authentication under the business
record exception to the hearsay rule, Tex.R.Evid 803(6). Held:
Trial court abused its discretion in finding bank records were
admissible under Rule 803(6) because sponsoring witness (a
credit union records custodian) did not establish that the bank
records were part of a regularly conducted activity and that it
was the regular practice of the bank to create those records;
COA further held that in light of Defendant’s defensive theory
that someone else stole the money, and State’s reliance upon
the bank records, the error was not harmless under Tex.R.App.
Rule 44.2(b).
DENIAL OF COUNSEL: JONATHAN CLIFTON MCGEE V.
STATE OF TEXAS, ___ S.W.3d ___, No. 2-02- 471, 472, 473,
474, 475, & 476 - CR (Tex.App. - Fort Worth 11/6/03).
After State filed motion to adjudicate Defendant’s deferred
adjudication for Aggravated Robbery and Burglary, Defendant
retained attorney Lane. On day prior to adjudication hearing,
second attorney, Brown, filed a motion for continuance on behalf of Lane (based on Lane’s unavailability) which was denied
by trial court. Represented by Brown, Defendant then plead
“true” to allegations. On appeal, Defendant contended trial
court erred in denying motion for continuance. Held: Complaint regarding denial of continuance waived due to failure to
file proper sworn motion for continuance, (2) forcing Defendant to proceed with adjudication while represented by Brown,
rather than formally retained attorney denied him his right to
counsel. Held: Defendant did not have right to be represented
by specific attorney; no denial of right to counsel from denial
of continuance because attorney Brown represented Defendant
in the adjudication proceeding. [***Editor’s Note - COA rejected State’s argument that it lacked jurisdiction under
Tex.Code Crim.Pro. Art. 42.12, Sec. 5 to consider appeal; COA
explained that it could consider issues unrelated to entry of
original deferred adjudication or court’s decision to adjudicate
guilt].
INSUFFICIENT EVIDENCE - PROBATION REVOCATION
- IMPOSITION OF MAXIMUM SENTENCE VIOLATED
DUE PROCESS: MARC ATCHISON V. STATE OF TEXAS, ___
S.W.3d ___, No.03-03-00118 - CR (Tex.App. - Austin 11/6/03).
Defendant’s deferred adjudication for injury to a child was

set aside by trial court following Defendant’s plea of “true” to
some violations, and “not true” to others. Defendant contended
on appeal: (1) evidence was insufficient to support trial court’s
findings of violations. Held: Defendant could not appeal from
decision to adjudicate guilty, and was specifically precluded from
challenging the sufficiency of the evidence to support trial
court’s findings; (2) trial court abused its discretion in adjudicating on some “trivial” violations and had alternative penalties available. Held: Trial court had absolute and unreviewable
discretion to adjudicate and revoke probation; (3) trial court
denied him Due Process/Due Course of Law by imposing maximum penalty. Held: Appellate court would not infer vindictiveness against Appellant based on trial court’s decision to
impose maximum sentence, record had no factual basis to show
trial court did not consider full range of punishment; trial
court’s statements about its initial reservations about granting
probation; evidence did not show that decision to revoke was
“reflexive” based on minor violations; and record did not support trial court’s decision to revoke was based on non-alleged
allegation; (4) trial court abused its discretion in imposing 20
year sentence based on minor violations. Held: no abuse of discretion because sentence was based on commission of offense,
not violations; and, (5) 20 year sentence is disproportionate
and is cruel and unusual under Tex.Const. Art I, Sec. 13. Held:
Appellate court declined to conduct a proportionality analysis
but held that sentence, based on offense of injury to a child
which caused child’s death, was not disproportionate, and further stated that Art. I, Sec. 13 isn’t violated when punishment
falls within prescribed range.
MOTION TO SUPPRESS RESULTS OF DNA ANALYSIS EXCLUSION OF DNA EXPERT: CAROS DE LA O V. STATE
OF TEXAS, ___ S.W.3d ___, No.04-02-00495 - CR (Tex.App. San Antonio 11/12/03).
Defendant found guilty of Aggravated Sexual Assault of a
Child, Sexual Assault of a Child, and Indecency with a Child.
Defendant contended on appeal: (1) trial court erred in denying motion to suppress results of DNA analysis based on
Defendant’s blood seized without valid warrant. Held: Despite
absence of actual warrant from record, evidence at suppression hearing by officer who prepared alleged warrant and by
issuing magistrate was sufficient to indicate that search warrant had existed; (2) trial court erred by excluding testimony
by Defendant’s DNA expert. Held: Trial court erred by excluding testimony by DNA expert because Defendant presented
sufficient evidence to prove expert’s qualifications and the proposed testimony was not duplicative of State’s expert, however,
no error under Tex.R.App. Pro. Rule 44.2(b) because testimony
was limited to whether forensic lab followed proper protocols,
not to challenge the Defendant’s identity.
EYEWITNESS TESTIMONY - BRADY VIOLATION - DEFENDANT NOT PRESENT IN COURTROOM: ANDRE
HAYGOOD V. STATE OF TEXAS, ___ S.W.3d ___, No.04-0200685 - CR (Tex.App. - San Antonio 11/12/03).
Defendant was convicted of murder. On appeal, he contended: (1) factual insufficiency to show identity (reject alibi

defense). Held: Testimony of eyewitness identifying Defendant,
as well as three other witnesses selecting several pictures from
photo array, including Defendants, as possible culprit rendered
evidence factually sufficient; (2) Brady violation from failure
to timely disclose crime lab report which listed additional (innocent) explanation for gun powder residue on Defendant’s
hand (handling a recently discharged firearm). Held: In light
of record, in which Defendant’s expert testified to explanation
of gun powder residue from handling discharged firearm, withheld evidence was not “material” because not likely to change
verdict; (3) Trial court erred under Tex.Code Crim.Pro. Art.
33.03 by removing Defendant from courtroom while deciding
evidentiary issue. Held: No error if Defendant is not present in
courtroom when the only matter under consideration is a “legal issue”; (4) Trial court erred in excluding medical records
demonstrating his ability to give voluntary statement. Held:
Error waived because Defendant did not create bill of exception for excluded evidence; (5) Trial court erred in not granting new trial based on witness making statement Defendant
had not committed murder. Held: No error because trial court
had discretion to disbelieve credibility of witness’ testimony
regarding Defendant.
PROBATION REVOCATION - STATE FAILED TO EXERCISE
DUE DILIGENCE: JAMES SMITH, JR. V. STATE OF TEXAS,
___ S.W.3d ___, No.06-03-00091 - CR (Tex.App. - Texarkana
11/7/03).
Defendant’s probation for criminal mischief was revoked
following hearing in which Defendant alleged lack of due diligence on part of State for apprehending him for 33 months
following filing of motion/arrest warrant. Defendant raised the
due diligence issue on appeal. Held: State failed to exercise due
diligence in apprehending Defendant; uncontradicted evidence
was that Defendant had continuously lived at same address;
probation officer’s actions, limited to sending two letters to
Defendant, was not due diligence.
FELONY DWI - FAILURE TO SUPPRESS BREATH TEST
RESULTS - INSUFFICIENT EVIDENCE: RALPH HUGH
HOWES V. STATE OF TEXAS, ___ S.W.3d ___, No.06-03-00030
- CR (Tex.App. - Texarkana 11/7/03).
Defendant was convicted of felony DWI and contended on
appeal: (1) trial court erred in overruling motion to suppress
breath test for failure to observe him for 15 minutes. Held:
Despite questions regarding times involved in arrest/transport/
breath test, trial court could resolve inconsistencies and reasonably have concluded Defendant was properly observed prior
to submitting to breath test; (2) trial court erred in refusing
Art. 38.23 instruction regarding failure to observe Defendant
prior to breath test. Held: Trial court erred in refusing instruction, but error had no harm in light of testimony and video
evidence that Defendant was intoxicated; (3) Trial court erroneously denied challenge for cause to juror biased against the
law. Held: Although juror’s voir dire responses were inconsistent and “cut against” the trial court’s ruling that the juror was
not biased against the law, COA “defer[ed] to the discretion of
the trial court” to resolve conflicting juror responses; (4) legal/
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factual sufficiency to prove two predicate DWI offenses within
10 years because one predicate DWI previously used to enhance
prior DWI. Held: Evidence was legally/factually sufficient because Penal Code 49.09 and 12.46 permit conviction previously
used for enhancement to be used in a subsequent case.
DENIAL OF IN CAMERA HEARING - DENIAL OF MOTION
TO SUPPRESS: ROBERT TYRONE LILLY V. STATE OF
TEXAS, ___ S.W.3d ___, No.11-02-00355 - CR (Tex.App. Eastland 11/13/03).
Defendant was convicted of Delivery of a Controlled Substance between 1 - 4 grams of cocaine. He contended on appeal: (1) trial court erroneously denied in camera hearing to
discovery informant’s identity under Tex.R.Evid. 508. Held: No
error in declining to hold in camera hearing because informant’s
identity under the circumstances of the case (CI’s tip had initiated police contact with Defendant resulting in cocaine purchase) had no relevance to issue of guilt; (2) trial court erred in
denying motion to suppress because the State presented no
evidence of the CI’s reliability. Held: No error; reliability of CI
was not important because CI’s participation merely initiated
police investigation, but did not result in search/arrest/detention; (3) evidence was legally/factually insufficient because indictment charged deliver of 1.43 g of cocaine, but jury charge
didn’t instruct jury that “controlled substances” definition included adulterants and dilutants, thus, no proof Defendant
delivered pure cocaine. Held: Evidence was sufficient under
“hypothetically correct” jury charge since definition of controlled substance under Health and Safety Code includes adulterants and dilutants.
DOUBLE JEOPARDY - IMPLIED VERDICT: EX PARTE
OCTABIANO CANTU, JR., ___ S.W.3d ___, No.13-03-003 CR (Tex.App. - Corpus Christi 11/6/03) (concurring op by J.
Yanez).
Defendant filed pre-trial writ of habeas corpus alleging second prosecution for Aggravated Sexual Assault on a Child was
jeopardy barred following mistrial in first trial after jury deadlocked on lesser-included offense. Defendant alleged that jury
reached “implied verdict” of acquittal as evidenced from its consideration of the lesser-included. Held: COA rejects “implied
verdict” from jury’s consideration of lesser included offense;
because jury did not return an answer to both charges presented
to it (the greater and lesser charge), no verdict was rendered in
the case. In absence of an express verdict, no jeopardy resulted.
ARSON - DENIAL OF MOTION TO SUPPRESS - ADMISSION OF EXPERT TESTIMONY: VICKIE Y. DRAKE V. STATE
OF TEXAS, ___ S.W.3d ___, No.14-02-01228 - CR (Tex.App. Tex.App. - Hous [14th Dist] 11/13/03).
Defendant was convicted of arson of a building. She contended on appeal: (1) appeal should be abated so trial court
could enter written fact-findings on Defendant’s motion to
suppress her confession. Held: Although Tex.Code Crim.Pro.
Art. 38.22, Sec. 6 requires written fact-findings, trial court’s statements dictated into the record at conclusion of hearing in which
court expressly made credibility determination was sufficient
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to comply with Art. 38.22; (2) trial court erred in denying motion to suppress based upon improper inducement. Held: Police chief ’s “general, non-specific statement” to Defendant that
she could “help herself ” by giving a statement was not sufficient promise under Muniz v. State, 851 S.W.2d 238 (CCA 1993)
and Espinosa v. State, 899 S.W.2d 359 (Tex.App. - Hous. 1995)
to render Defendant’s statement involuntary. (3) trial court erroneously denied mistrial following witness referring to extraneous offenses in violation of motion in limine. Held: Trial
court’s curative instruction to jury to disregard mention of extraneous offense was sufficient to render the error harmless;
(4) trial court erroneously admitting testimony in violation of
Tex.R.Evid 704 by ex-arson investigator witness on issue of
whether part of building actually burned. Held: Trial court
didn’t abuse its discretion because testimony by ex-arson investigator assisted jury in determining whether part of the building actually caught fire, as opposed to charred from external
source.
FELONY DWI - INEFFECTIVE ASSISTANCE - WAIVER OF
COMPETENCY ISSUE: CARLOS GODOY V. STATE OF
TEXAS, ___ S.W.3d ___, No. 01-02-00902-CR (Tex.App. - Hous.
[1st Dist.] 10/16/03).
Appeal following revocation of negotiated guilty plea to
felony DWI. On appeal, Defendant contended: (1) he was mentally incompetent to originally plead guilty to charge. Held:
Defendant, who also waived right to appeal following guilty
plea, waived his right to contest competency by not raising the
competency issue following the plea; (2) he was mentally incompetent to enter plea to revocation. Held: Trial court didn’t
abuse discretion by failing to grant a MNT after evidentiary
hearing because court was entitled to disregard testimony of
lay witnesses on issue of competency, medical evidence didn’t
support showing of incompetency and court could rely upon
own observations of Defendant during revocation proceedings;
(3) ineffective counsel from failing to investigate Defendant’s
mental condition and allowing him to plead guilty and true.
Held: Record, which did not reveal counsel’s rationale for not
arguing raising issue of incompetency didn’t support IAC claim.
INDECENCY NEED NOT BE PROVEN IN AGGRAVATING
KIDNAPPING: ROGELIO MORENO LUCIO V. STATE OF
TEXAS, ___ S.W.3d ___, No. 01-02-01064-CR (Tex.App. - Hous.
[1st Dist] 10/16/03).
Defendant was convicted of Aggravated Kidnapping (kidnapping to facilitate accompanying felony of indecency with a
child) and challenged the legal sufficiency to prove that the accompanying felony was actually a felony. Held: State need not
prove that the aggravating factor of the offense, e.g. indecency
with a child, is a felony, because classification offense is a question of law, not a question of fact for jury.
CONTACT WITH POLICE WAS ONLY AN ENCOUNTER:
BRIAN KEITH PENNYWELL V. STATE OF TEXAS, ___ S.W.3d
___, No. 01-00-01226-CR (Tex.App. - Hous. [1st Dist.] 10/16/
03).
Defendant was convicted of burglary of a building. Hous-

ton COA affirmed the conviction but CCA remanded case to
determine whether officer had reasonable suspicion to detain
Defendant for investigation, leading to bag containing proceeds
from the burglary. Held: Initial contact between Defendant and
officer, based on dispatch details, was an “encounter” and permissible; the resulting investigative detention leading to the discovery of the loot was valid because it was based on a combination of facts: Defendant’s vague answers to the questions posed
to him during the “encounter”, his insufficiently explained presence in a gated apt complex, and “the fact that he was carrying
a bag.” [***Editor’s Note - Justice Taft issued a concurring opinion to his own majority opinion to address novel claim of
whether an individual possesses a reasonable expectation to
privacy in a bag which is itself stolen. With no citation to federal or other state authority, Justice Taft concludes the answer
is “no.”].
SELF-DEFENSE INSTRUCTION - FACTUAL INSUFFICIENCY: THOMAS LEE STARKS V. STATE OF TEXAS, ___
S.W.3d ___, No. 01-02-00717-CR (Tex.App. - Hous. [1st Dist]
10/16/03).
Defendant was convicted of Aggravated Assault and contended on appeal: (1) trial court erroneously refused to issue
instruction on self-defense, both for deadly force and nondeadly force. Held: Defendant wasn’t entitled to self-defense
with deadly force instruction because there was no evidence
the complainant used deadly force against him, or was in the
process of committing aggravated kidnaping/murder/sexual assault/robbery or aggravated robbery, thus making entitled Defendant to rely upon self-defense with use of deadly force; Defendant was entitled to a self-defense instruction for non-deadly
force, but error contained no “actual harm” under Almanza
because the jury convicted him of Aggravated Assault, not lesseroffense of Assault; (2) evidence was factually insufficient to
prove Aggravated Assault. Held: Evidence was not overwhelmed
by contrary proof, or too weak in-and-of itself to support guilty
verdict; jury was entitled to resolve conflicts between competing versions of events, consisting of two witnesses describing
Defendant severely beating complainant versus two of
Defendant’s witnesses, who testified that complainant received
his injuries from other individuals. 
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The 28 Annual Criminal Trial Advocacy Institute will be held March 7-12, 2004
in Huntsville, TX. This is “Don’t Miss” Training for Criminal Defense Attorneys
who want to get trial experience and to learn from the best. Visit
www.tcdla.com/seminars/ctai to learn more about the Institute.

Please return with your registration fee to:
CTAI/Criminal Defense Lawyers Project; 1707 Nueces St., Austin, TX 78701
512/478-2514; Fax: 512/469-0512; www.tcdla.com
Applications must be received by 5 p.m. on February 27th
You will be considered based on the information you submit. Please be informative. If you are requesting
a scholarship you must make your request in writing and include two recommendation letters.
Name: ___________________________________ Address: ________________________________________
City, State, Zip: __________________________________ Phone: _________________________
Fax: __________________ E-mail: ________________________ Bar Card #: ________________________
Home Address: ____________________________________________________________________________
Please check the appropriate boxes:
 Enclosed is my registration fee of $250 member/

$325 non-member. I understand that if I am not
accepted to the Institute fee will be returned to me.

 If my application for scholarship is not granted,
please consider my application for admission as a
full-paying participant.
I  am
I  have

 I am applying for scholarship. Enclosed
please find my written request, two
recommendation letters and $50 (will be
refunded; see brochure for details)
 If my application for scholarship is not
granted, I will be unable to attend.

 am not a member of the Texas Criminal Defense Lawyers Association.
 have not attended a Criminal Trial Advocacy course in the past. If so, what year? _____

Trial Experience:
Participants are grouped according to experience. Please be candid about your trial experience, and do
not exaggerate.
Number of Trials:
_________ Felony Jury _________ Felony Non-Jury
_________ Misdemeanor Jury
_________ Misdemeanor Non-Jury _________ Civil Jury _________ Non-Jury
Type of Practice and years in practice (General Description): ______________________________________
__________________________________________________________________________________________
Other Training or Experience:
Law School ________________________________ Date graduated: _________________________________
Other trial training courses taken: ____________________________________________________________
__________________________________________________________________________________________
Prosecution

Yes

No

If yes, how long, when did you leave, and what experience did you have?

__________________________________________________________________________________________
Please give any additional information you believe would be helpful in explaining your level of experience:
__________________________________________________________________________________________
__________________________________________________________________________________________
Why do you want to attend the institute? If you are applying for a scholarship, why do you need financial
assistance? (You may attach additional pages or other information you feel wil help us evaluate your
application.)
I agree to accept court appointed representation in criminal cases:
_________________________________
Signature

_______/_______/________
Date

Scholarship Application
Scholarship requests shall be in writing and state that the applicant is a member of the State Bar of Texas, the
length of time he/she has been practicing as a criminal defense lawyer, and whether he/she has ever received a scholarship from CDLP, TCDLEI, or Friends of TCDLA. No attorney who is on federal, state, or other
public payroll is able to receive a scholarship, except two scholarships may be awarded to Public Defenders
who do not have access to CLE funds. The application should include two letters of recommendation; one
from the Texas or federal judiciary, the other, preferably, from a TCDLA member or past member.
Please note the Criminal Trial Advocacy Institute is sponsored by CDLP, a project of TCDLA funded by the Court of
Criminal Appeals of Texas.
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 New Member Application  Renewal
 Are you a member of the NACDL?  Yes  No
 State whether a membership certificate is desired  Yes

 No

 Mr.  Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ FAX: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

TCDLA MEMBERSHIP BENEFITS
Please check correct category
 First Time Member
 Renewing Membership
 Voluntary Sustaining
 Sustaining
 Public Defender
 Affiliate
(Investigator or legal assistant)
 Law Student
 Associate Member (in the firm
of a sustaining or
charter member)

$75
$150
$300
$200
$50
$50
$20

$50

Certified Criminal Law Specialist?  Yes  No
Signature: ________________ Date __________
Amount Enclosed $ ___________
 Check enclosed

(payable to TCDLA)

 Visa  MasterCard  American Express  Discover
Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.
$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an affiliate applicant.
Signature of Member _________________________________________
Member’s
NameFOR
_____________________________________________
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TCDLA MEMBERSHIP BENEFITS
VOICE for the Defense
Your membership includes a 10-issue subscription to TCDLA’s official
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education
Receive timely updates about developments in Texas criminal law,
through the Significant decisions report, our web site, listserv, and
at TCDLA seminars.

DISCOUNT PROGRAMS
Only our members receive discounts on seminars and publications.

STRIKE FORCE
Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

MOTIONS DISK
New members receive a motions disk containing 50 commonly needed
motions to make your practice easier.

DIRECTORY
When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join Over 2,000 Texas Defenders Now!

TCDLA Needs You! Add your name to the TCDLA rolls to
support its programs as it educates the legislature, public and
criminal defense bar.

Get Involved! We need your help to support the only voice
for the defense in Texas on key constitutional and criminal justice
policy questions. Contribute to a committee such as the Amicus
Curiae Committee and let us know who you know in the legislature.
ELIGIBILITY

A member in good standing of the State Bar of
Texas (student and affiliate applicants excepted) who is engaged in
the defense of criminal cases is eligible for membership upon
approval of application and receipt of annual membership dues. An
application must be endorsed by a TCDLA member in good standing.
Members of the judiciary (except honorary members) and those
regularly employed in prosecutorial office are not eligible.

