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TCDLA 2nd Annual Top Gun DWI Seminar
August 13, 2004
Course Directors

Grant Scheiner — Houston, Texas
Danny Easterling — Houston, Texas

Overview

The 2nd Annual Top Gun DWI seminar has
assembled an all-star cast of speakers from
around the nation. In a compact, one-day
format, we will take you through every step
for successfully defending a DWI case. Topics
will include pre-trial investigation, suppression
of field sobriety tests, “Top Gun” cross
examination of the arresting ofﬁcer, tips for
discrediting the state’s technical supervisor,
plus winning trial themes from Florida’s
legendary DUI defender Fleming K. “Flem”
Whited, III.

Schedule
8:00 - 8:15 am
8:15 - 8:30 am
8:30 - 9:30 am
1.00 hours

9:30 - 10:15 am
.75 hours

10:15 - 10:30 am
10:30 -11:30 am
1.00 hours
11:30 - 12:15 pm
.75 hours
12:15 - 1:30 pm
1:30 - 2:00 pm
.50 hours
2:00 - 2:45 pm
.75 hours
2:45 - 3:30 pm
.75 hours
3:30 - 3:45 pm
3:45 - 4:30 pm
.75 hours
4:30 - 5:30 pm
1.00 hours
5:30 pm

Registration
Introduction & Remarks
DWI Investigation &
Preparing for Trial
l James A.H. Bell
Field Sobriety Testing
(Practical Demonstration)
l Troy Walden &
Lance Platt
Break
Field Sobriety Testing
(Suppression Tactics &
Strategy)
l W. Troy McKinney
ALR & Occupational
Driver’s Licenses
(Forms & Pleadings)
l Charles Stanﬁeld
Lunch
Open Records Requests
& Subpoenas
l John W. Armstrong
Defending “Total
Refusals”
l Christian C. Samuelson
Cross Examining the
Technical Supervisor
l Christopher N. Hoover
Break
Psychology of DWI Arrest
(Signs & Symptoms of
“Performance Anxiety”)
l Stephen Rubenzer
Winning Trial Themes
l Fleming K. “Flem”
Whited, III
Adjourn

Destination Information

The seminar is being held at the Marriott West
Loop, located at 1750 West Loop South, Houston, Texas 77027. Rooms are blocked at a rate of
$110 a night. You will need to make a reservation
by August 12, 2004 in order to guarantee this
room rate and availability. Call the Marriott West
Loop at 713.960.0111 and be sure to mention
the Texas Criminal Defense Lawyers Association
block to receive our group rate.

l

7.25 CLE hours

Houston Top Gun DWI l August 13, 2004 l 7.25 CLE hours
Location: Marriott West Loop
1750 West Loop South, Houston, Texas 77027 l 713.960.0111
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:30 a.m.

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________
State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________
Current/New Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 8
$175
$250

After August 8
$225
$300

Non-Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 8
$275
$425

After August 8
$325
$475

Student Registration Fees
q registration - member (CD only)
q registration - non-member (CD only)

By August 8
$25
$131

After August 8
$25
$131

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member........................$100
materials on CD/member....................$50
printed book/non-member..................$175
materials on CD/non-member.............$88
*Supplies are limited. Seminar books and CD’s must be ordered by August 8, 2004. Walkin’s receive CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150
Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
_____________________________________________________________________________________
_
Credit Card Number
Expiration Date
_____________________________________________________________________________________
_
Scholarships and Special Needs
q

q

I am applying for a tuition only scholarship by August 6, 2004. To apply, send a letter indicating:
your need, whether you have received a scholarship before, and when. Include two letters of
recommendation, one from a member of TCDLA, and one from a judge. Scholarship for this
seminar given by Friends of TCDLA.
Please check here if you have special needs (dietary, mobility etc.) and we will
contact you.

* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and
good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal
cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $25 cancellation fee. No refunds will be
given on or after August 13, 2004, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec.
6033.
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;

features

18

columns

to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;

14
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The Validity of Urine Alcohol
Concentration Levels: Forensic Issues
by: George S. Glass, M.D20
A Primer On Rule 702 Challenges/
Cross-Examination of Mental Health
“Experts”
by: L.T. “Butch” Bradt and
Carol Tavris, Ph.D..

president’s message
executive director’s perspective
editor’s comment
federal corner

membership beneﬁts
new members

and through such cooperation,
education, and assistance
to promote
justice and the common good.

Voice for the Defense (ISSN 0364-2232) is published monthly, except for January/February and July/August, which are bi-monthly, by the Texas Criminal Defense Lawyers Association Inc., 1707 Nueces Street,
Austin, Texas 78701. Printed in the USA. Basic subscription rate: $40 per year when received as a beneﬁt
of TCDLA membership. Non-member subscriptions: $75 annually.
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additional discounts on equipment. Contact Craig Benjamin at
512-294-0800 or email craig.d.benjamin@mail.sprint.com.
Viteconline is offering TCDLA members pricing advantages on everything you need to run your ofﬁce, such as ofﬁce supplies, equipment,
and furniture. If you need it, they can get it to you at a low cost and
overnight. Contact James Taylor at 1-800-797-2969 ext 116.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our ofﬁce ﬁrst and then call Hertz at 1-800-654-2200.
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database. Call Le Ann Horrocks at 1-228-872-8479.

Motions Disk. New members are entitled to one free copy of
our State motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.

Lois Law is offering a 10 percent discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or dcross@loislaw.com.

Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.

La Quinta is offering a 10 percent discount to all TCDLA members.
Either visit LQ.com and use promotional code TCDLA, or call
800-531-5900 and ask for the discounted rate for the Texas Criminal
Defense Lawyers Association.

Assistance with Legal Questions. You can e-mail a question to
the TCDLA home ofﬁce and we will help you get your question
answered through the assistance of more than 2000 criminal

Subscription Services Inc. is offering up to a 50 percent discount
off the cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.
E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.
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THE

LUCKIEST
MAN
IN THE STATE OF
TEXAS
I have to be the luckiest man in the state of Texas. For the next 12 months I have the
privilege of manning the rudder for this big old river barge called TCDLA. It is the proudest day of my life. I fully realize that it is not because I have been elected in a popular vote
of the members or because I deserve to be president based on merit, but it is because I got
to know and became good friends with the leaders of TCDLA. I fed them a lot of whiskey,
and I was lucky that my good friend Mike Heiskell ran the nominating committee the year
I got nominated. Having acknowledged how I got here, today is truly the proudest day of
my career.

Daniel W. Hurley

PRESIDENT’S
MESSAGE

First I have some people to thank. I have to thank Bill Wischkaemper and Tim Evans
for getting me involved in TCDLA about 15 years ago. They encouraged me to start going
to meetings and start meeting the leadership of TCDLA. Following their advice has proven
to be most rewarding. I have to thank all the past presidents who have led TCDLA. It is a
high honor to follow in their footsteps. I have thoroughly enjoyed traveling to the quarterly
meetings in the various cities across Texas, getting to know the best criminal lawyers in the
state, learning from TCDLA seminars and ﬁghting in the court room with my brothers and
sisters.
In 1993, I was fortunate to become part of a battle for justice when I was asked to be a
member of the defense team representing Millard Farmer and two Lubbock police ofﬁcers
who were indicted for criticizing a lying pathologist. When Gerry Goldstein and Cynthia
Orr joined the team, a RICO lawsuit was ﬁled against the two West Texas DA’s responsible
for the prosecution. After a two week injunction hearing, a federal judge enjoined the state
prosecutions of Millard Farmer and the two police ofﬁcers. Federal intervention in a state
prosecution has occurred about three times in the history of United States.
A few years later I was sitting at the same counsel table with Mark Daniel, watching Mark
cross-examine the chief government witness in an Antitrust case. After Mark ﬁnished I witnessed the federal judge recommend in open court that the witness be indicted for perjury.
The experiences I have seen for the last 15 years because I was active in TCDLA have been
unbelievable.
The victories have been tempered with the difﬁcult times and losses, however. I, many
times, felt the pain of losing a case to the state or the federal government that I believed
should have been won. I have felt the personal devastation of having a client executed and
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then hearing a prosecutor call the defense lawyers despicable
for trying to save the man from an unjustiﬁed death.
For the next 12 months we all have the opportunity to work
together to make our state and its system of justice better. I
would love to see if we could all work together for the common
good. It would be a remarkable thing for all of us to point the
TCDLA barge in the same direction and move forward.
To attempt to do that, I have set our goal for the next twelve
months on the non-controversial subject of a membership drive.
Our goal will be to increase our current membership of 2500 to
a membership of 3000 strong. Our ﬁrst quarterly meeting in
September in Houston will be directed at organizing a membership drive that will begin in the month of November. We
will solicit new members the old-fashioned way — by having
our current members visit in the ofﬁces of potential members
and stay there until they get a check for membership dues.
Every penny we collect in new memberships in the month of
November will be dedicated to our legislative effort beginning
in the 2005 legislative session. In January of 2005, each of our
new members will be conﬁdent that their money is being spent
in a very worthy cause — a successful legislative session for
TDCLA and the citizens of our great state. We hope to report
a successful membership drive at our quarterly meeting in
Austin, where we will have a great Christmas party and seminar jointly hosted by TCDLA and the Austin Criminal Defense
Lawyers Association. Our spring meeting will be conducted
at the Ballpark in Arlington, to coincide with the opening of
the Texas Ranger baseball season. We are currently planning
a DWI seminar with the nation’s very brightest and best DWI

lawyers. At our annual meeting next June, we hope to report
that we have increased membership for TCDLA, concluded a
successful legislative session, and most importantly, protected
the rights of our citizens for years to come.
I can think of nothing I would rather do than spend my time
with criminal defense lawyers. To feel the victory and the pain,
to drink whiskey and cry over the battles we lost while ﬁghting
valiantly. Our profession is truly a noble profession, and maybe
the most important profession in today’s day and time. If it
is not a criminal defense lawyer who applies the brakes to the
runaway train running over our citizens, then who will it be?
Who will stand up and say every time you diminish or take away
the rights of a few, you take away the rights of all of us? We can
clearly see that there are too few politicians to stand up and say
“No!” We can also see there are too few judges who will stand
up in the face of this political pressure to make sure that our
citizens’ individual rights are protected. Brothers and Sisters,
the job falls on us. I can tell you that it makes me very proud
to be the son of a criminal defense lawyer. It makes me proud
to have battled for the last 27 years for the rights of the citizen
accused. It makes me extremely proud to have the high honor
of manning the rudder of TCDLA for the next 12 months. G
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MARK YOUR
CALENDARS
Special thanks to Bobby Mims and Kelly Pace, course directors for the ﬁrst DWI seminar in Tyler. Thanks to their efforts we had more than 75 participants. Bobby rafﬂed off a
weekend stay in Shreveport, Louisiana.
Special thanks to Bobby Lerma and Sheldon Weisfeld, course directors for the CDLP
South Padre Island seminar. Thanks to their efforts we had 85 participants. We also had an
outstanding evening for participants and their families at Schlitterbahn Water Park.
Special thanks to Betty Blackwell, who is coordinating the next phone seminar on August
19 from 4:00 to 6:00 pm. The topic will be the Blakely Supreme Court decision and our
speaker is Walker M. Reaves, Jr.
Special thanks to Mr. Weldon Holcomb who donated his entire complete collection of
Voice for the Defense to the home ofﬁce. Thanks to Mr. Holcomb we now have a copy of
every issue ever published. We will add this collection to our publication archives.
Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
PERSPECTIVE

Please mark your calendars for our upcoming seminars in beautiful locations across
the state:
August 13, 2004 — Houston, Texas
Topic: DWI Top Gun
Course Directors: Danny Easterling and Grant Scheiner
August 26-27 — Plano, Texas
Topic: 2nd Annual Texas Forensics Seminar
Course Directors: Chris Samuelson, Mike Charlton, Philip Wischkaemper, John
Niland, and Grant Scheiner
September 10-11 — Houston, Texas
Topic: Fall Conference 2004
Track One: Federal Law with the Great Ones
Course Directors: David Adler, Henry Bemporad and Marjorie Meyers
Track Two: State Appellate Advocacy
Course Directors: David Cunningham and Keith Hampton
Coming in November 2004, members will be able to register and pay for seminars on
the TCDLA website. More details to come next month. G
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THE BLAKELY
DECISION
In Blakely v. Washington, decided June 24, 2004, the Supreme Court applied the rule set
forth in Apprendi v. New Jersey, 530 U.S. 466, 490 (2000), that “other than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury, and proved beyond a reasonable doubt.” Blakely,
like Apprendi, is grounded in the right to a jury trial. The relevant statutory maximum for
Apprendi purposes is the maximum a judge may impose based solely on the facts reﬂected
in the jury verdict or admitted by the defendant. Does this decision really spell trouble for
the United States Sentencing Guidelines or do guideline sentences within broad statutory
maximums avoid the Sixth Amendment violation? Footnote 9 of Justice Scalia’s opinion
for the ﬁve justice majority states in part “The Federal Guidelines are not before us, and we
express no opinion on them.” Justice O’Connor, in a dissenting opinion makes clear her
view that the federal guidelines are impacted by the decision:
The legacy of today’s opinion, whether intended or not, will be the consolidation of sentencing power in the State and Federal Judiciaries. The
Court says to Congress and state legislatures: If you want to constrain the
sentencing discretion of judges and bring some uniformity to sentencing,
it will cost you — dearly. Congress and States, faced with the burdens
imposed by the extension of Apprendi to the present context, will either
trim or eliminate altogether their sentencing guidelines schemes and,
with them, 20 years of sentencing reform ...

John Carroll

EDITOR’S
COMMENT

The sentencing scheme in Washington state prior to the sentencing reforms which were
challenged in Blakely was similar to the Texas sentencing scheme. As described by Justice
O’Connor, the state had an indeterminate sentencing scheme separating all felonies into
three broad categories: Class A, carrying a sentence of 20 years to life; class B, carrying a
sentence of 0 to 10 years; and class C, carrying a sentence of 0 to 5 years. Sentencing judges
had, according to Justice O’Connor’s dissent, virtually unfettered discretion to sentence
defendants to prison terms falling anywhere within the statutory range, including probation.
“This system of unguided discretion inevitably resulted in severe disparities in sentences
received and served by defendants committing the same offense and having similar criminal histories.” This led to the Sentencing Reform Act of 1981 which, according to Justice
O’Connor, “neither increased any of the statutory sentencing ranges for the three types of
felonies ... , nor reclassiﬁed any substantive offenses ... It merely placed meaningful constraints
on discretion to sentence offenders within statutory ranges, and eliminated parole.”
10 VOICE FOR THE DEFENSE
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If a sentence within the statutory range can constitute an Apprendi violation, then indeed the federal sentencing guidelines
suffer the same defects found in Blakely. It is the rigidity of the
sentencing guidelines that renders them constitutionally inﬁrm.
There are so many factors, irrelevant to a jury determination
of guilt, that mandate an increase in the guideline range of
punishment. No need to review them all here, but one factor,
obstruction of justice, merited special mention in footnote 11
of the majority opinion:
Another example of conversion from separate crime to sentence enhancement that
Justice O’Connor evidently does not consider
going “too far” is the obstruction of justice
enhancement ... Why perjury during trial
should be grounds for a judicial sentence enhancement on the underlying offense, rather
than an entirely separate offense to be found
by a jury beyond a reasonable doubt (as it
has been for centuries, See 4 W. Blackstone,
Commentaries on the Laws of England 136138 (1769)), is unclear.
It is interesting to recall that the lone dissenter in Mistretta
v. United States, 488 U.S. 361 (1989), the case that upheld the
federal sentencing guidelines in the face of a challenge under
the separation of powers doctrine, was Justice Scalia. His dissent
argued that Congress had improperly delegated the power to
make laws to the Sentencing Commission. In the dissent he also
raised the concern of delegation of judicial power:
Henceforth there may be agencies “within
the Judicial Branch” (whatever that means),
exercising governmental powers, that are
neither courts nor controlled by courts, nor
even controlled by judges. If an “independent
agency” such as this can be given the power to
ﬁx sentences previously exercised by district
courts, I must assume that a similar agency
can be given the powers to adopt rules of
procedure and rules of evidence previously
exercised by this Court. The bases for distinction would be thin indeed.
Now, 15 years after Mistretta, a separation of powers argument against guideline sentencing, relying, not on the power of
G
Congress or Judges, but on the power of the jury, may prevail.
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DOWNWARD
DEPARTURES
HAVE BECOME
MORE DIFFICULT TO
SUSTAIN ON APPEAL
Judge Vanessa D. Gilmore of the United States District Court for the Southern District of
Texas granted the defendant’s motion to depart downward — and then she talked too much.
As a result, the government appealed her downward departure and the United States Court
of Appeals for the 5th Circuit vacated the defendant’s sentence and remanded the case for
re-sentencing. United States v. Bell, 371 F.3d 239 (5th Cir. 2004). Any lawyer intending to
ﬁle a motion for downward departure must read Bell. It is a magnum opus.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Ruby Bell had pled guilty to using a telephone to convey a false threat to damage or destroy a building by means of an explosive in violation of 18 U.S.C. §844(e). Her attorney
ﬁled a motion for a horizontal departure as provided for by U.S.S.G. §4A1.3, suggesting that
the defendant’s criminal history was overstated. The pre-sentence investigation report had
recommended a total offense level of 6, a criminal history category of VI, and a guideline
range of 12-18 months. The district court revised her criminal history category from VI
to IV. As a result, the defendant was eligible for probation and the court assessed a term of
probation for three years. Additionally, the defendant was required to serve six months home
conﬁnement; to perform community service; and, to participate in treatment programs for
drug and alcohol addiction and mental health.
Unfortunately, in the sentencing colloquy, Judge Gilmore talked about the defendant’s
mental health treatment. She expressed concern that any period of incarceration would
impact her treatment program:
So I’m conﬂicted between my strong desire to see Ms. Bell punished for her actions ... and my concern about a[sic] creating a break in her mental health treatment
that she’s currently receiving, which I think would be the unfortunate result of a
period of incarceration. ... [E]ven [though] the potential period of incarceration
is so limited, I think that there is a signiﬁcant likelihood that there would be a break
in her mental health treatment and counseling that would be too long, and ... we’re
talking about ... putting Ms. Bell back into the community in not as good a mental
health state as she currently has as a result of that break in treatment. So I’m going to
grant the motion for downward departure on this basis, on the basis of the criminal
history issue. (Emphasis added).
18 U.S.C. §3553(c) requires that the court, at the time of sentencing, state in open court
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the reason for its impositions of a particular sentence. Unfortunately, Judge Gilmore’s concerns for the defendant’s mental
health treatment was not addressed in her §3553(c) statement.
The government appealed Judge Gilmore’s downward departure
suggesting that her concern for the defendant’s mental health
treatment appeared to be a factor on which the downward departure was based; however, Judge Gilmore did not discuss that
in her written statement of reasons for departing downward. A
panel of the Circuit (Jolly, Wiener and Walter (District Judge
of the Western District of Louisiana, sitting by designation))
handed down a per curiam opinion which reads, in part:

equately taken into consideration a defendant’s mental
capacity with §5K2.13, and thus §5K2.0 is inapplicable
to [the defendant’s] claim that his diminished mental
capacity, derived from his gambling addiction, entitles
him to consideration for a downward departure.’ Obviously, this means that mental capacity may only be
taken into account in certain ways in this circuit, and
the written statement of reasons provides no clues as
to how the district court considered this factor.

The district court appears to have conﬂated several
separate grounds for departure, as reﬂected in the text
of the sentencing colloquy. That colloquy evidences
the district court’s desire to prevent an interruption
in Bell’s mental health treatment, its belief that her
‘mental health problems’ were a factor in her previous
crimes, and its ﬁnding that ‘her diminished capacity
has been aggravated somewhat by the fact that she
was overmedicated for a time.’ In contrast, the court’s
written statement of reasons indicates only that ‘the
nature of the defendant’s criminal history, which is
comprised mostly of non-violent, petty theft offenses,
overrepresents her criminal history category.’

It would not necessarily be improper for a district
court to ﬁnd that a history of over-medication by
psychotropic drugs, combined with prior offenses that
are nonviolent, ‘petty’ crimes, are adequate bases for
the downward departure allowed here under U.S.S.G.
§4A1.3. Neither would it necessarily be improper for
a district court to justify this downward departure
under Guidelines §5K2.0 on the court’s determination
to prevent a break in mental health treatment based
on factual ﬁndings that incarceration would occasion
such a break and thereby be detrimental to the interests
of society and the defendant. At the same time, our
Thames decision forecloses consideration of mental
health as an indicator of diminished capacity regarding
the crimes at issue, except under U.S.S.G. §5K2.13.

This contrast in reasons raises questions as to both the
propriety of the decision to depart and the reasonableness of the degree of that departure. In United States v.
Thames, we held that ‘the guidelines have already ad-

•••

The sentencing court’s written statement of reasons
is unclear, however, as to which one or more of the
continued on page 30
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The Validity of Urine Alcohol
Concentration Levels:
Forensics Issues
by George S. Glass, M.D.

T

he use of urine screening tests by courts, probation departments, and employers to document both drug and alcohol
consumption has dramatically increased over the past ﬁve years. A urine screen is an effective and nonintrusive way to
detect the presence of illicit and prescription drugs and to determine levels of those drugs in the body. Urine testing for alcohol
concentration level, however, is somewhat less than satisfactory.
The urine alcohol test can best be utilized as a screening mechanism for probationers and to certify that individuals in parental custody situations have not ingested alcohol. The urine alcohol screen is used to establish whether someone has consumed
or ingested alcohol, in the same way a urine drug screen is used. This type of screening test does not measure a speciﬁc alcohol
concentration level (ACL) as a breath test device does.
Urine alcohol level tests are inherently unreliable and inaccurate and, moreover, are often administered incorrectly. Urine
ACL is a measure of the overﬂow alcohol from the blood, not metabolites of alcohol, and is inﬂuenced both by dilution of the
urine and its pooling in the bladder. Even when the test is properly performed, the mathematical formula used to determine the
ACL in blood based on the ACL of urine is frequently misapplied. Because urine specimens are often improperly obtained and
because the conversion formula for ACL in urine to ACL in blood is not well understood by many testers, a majority of urine
ACL results are inaccurate and far removed from the subject’s true ACL.1
The Physiology of Alcohol Absorption and Elimination
Orally ingested alcohol is absorbed through the walls of the stomach and small intestine. The time between the last drink and
the maximum concentration of alcohol in the blood is usually 30 to 90 minutes, although a higher concentration may occur more
slowly if the person has eaten while drinking. Ninety percent to 98 percent of alcohol, once absorbed, is completely oxidized by
the liver and excreted as carbon dioxide by the lungs and as water by the kidneys. Alcohol’s rate of oxidation (metabolic breakdown) is relatively constant over time and is not inﬂuenced by the blood alcohol level; the same amount of alcohol, one third to
one half ounce, is metabolized each hour. The liver breaks the alcohol down into acetaldehyde (the byproduct which Antabuse
blocks) and then into carbon dioxide and water.
The alcohol that appears in the urine is really an overﬂow of what is in the blood and, because of this, a formula must be used
14 VOICE FOR THE DEFENSE
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to derive blood alcohol concentration level from urine ACL. The
alcohol in urine is not a metabolized breakdown product as are
the drugs in urine drug screens which measure metabolites. Unmetabolized alcohol appears in the urine when the blood ACL
is high but may not show up in the urine when the blood ACL
is low; the urine alcohol level test is really an approximation.
Case Report
The author was recently involved in a case in which the failure
to understand the basic principles of urine alcohol testing was
demonstrated. The night before a man reported to his probation
ofﬁcer, he took some NyQuil�, a night-time cold medication
which is 40 percent alcohol, and one drink of 80 proof scotch,
also 40 percent alcohol. He arose the next morning, got in to
his car at 8:00 am, and blew into an alcohol ignition interlock
device designed to prevent the car from starting if the driver’s
ACL was 0.08 mg percent or higher. The driver was required
by a signal to blow into the device every 15 minutes thereafter
while driving. In this case, the car started, and the man drove
to the probation ofﬁce and gave a urine specimen at 8:30 am.
He was not required as a matter of routine to empty his bladder
before providing the test specimen, and did not do so on this
occasion. He then left the probation ofﬁce and got back in his
car, again blowing into the alcohol ignition interlock device,
and drove to the interlock testing facility where he had a 9:00
appointment. The ignition interlock machine’s calibration of
0.08 mg percent was veriﬁed, and the machine was found to be
working correctly. Two weeks later, the probation ofﬁce staff
notiﬁed the man that his ACL was over 0.08 mg percent as
determined by a urine alcohol level test. Regrettably, the man
was unjustly jailed and his probation unfairly revoked because
of the court’s reliance on an inaccurate test.
Clearly, the urine ACL test result did not agree with the
drinking facts or the alcohol ignition interlock device results.
In the ﬁnal analysis, an injustice occurred because of the court’s
misplaced conﬁdence in a urine ACL test that cannot be scientiﬁcally supported.2
Limitations of Urine Alcohol Testing
Urine ACL testing, as it is routinely performed, does not reveal how recently the person being screened consumed alcohol.
Did he drink an alcoholic beverage shortly before the urine was
obtained, placing him in the ascendant segment of the alcohol
ingestion metabolism curve? Was the alcohol ingested many
hours before the testing was carried out? This timing would
place the person being tested on the descending section of the
alcohol ingestion metabolism curve. How long was the urine
in the bladder before testing was performed?
Scientiﬁcally relevant questions must not only be asked but
must also be reliably and accurately answered for the court to be
able to give credence to a urine ACL test result. In the absence of
reliable and accurate answers based on scientiﬁcally valid facts,
reliance on urine ACL test results is forensically indefensible.

Use of the Urine ACL Test
The urine drug screen is an important test both for illegal
drugs, such as narcotics, cocaine, barbiturates, and psychedelics, and legal or prescription drugs, including benzodiazepines
and opioid-related analgesics. The measurement of these drugs
in the urine gives an accurate representation of the level of
the drug in the blood, and the quantity of drugs used can be
determined directly from that number. Urine alcohol tests are
not nearly so dependable. The only truly accurate assessment
of blood alcohol content is the actual level of alcohol measured
from a blood sample drawn from someone at a particular moment in time.
Specimen collection for the urine ACL is simple, inexpensive,
and noninvasive. The test, however, is inaccurate and unreliable
because it often yields inconsistent results. Indeed, the articles
in the literature that are critical of the variability in urine ACL
test results3-7 far outweigh those that support this method of
testing as reliable and accurate.8, 9
Best Method for Administering Urine ACL Testing
Everyone involved in urine ACL testing (courts, probation
ofﬁcers, employers) must acknowledge at the outset that a
one-to-one relationship between urine ACL and blood alcohol
content (BAC) does not necessarily exist. To obtain the most accurate urine ACL result, the subject should totally empty his/her
bladder of all residual ﬂuid and wait until he/she needs to void
again; this is the urine specimen that should be collected and
assayed, not the urine voided initially.
Problems with the Best Method for Administering
Urine ACL Testing
l Testing nonvoided bladder urine. The bladder may have
retained urine prior to the test. This residual can be present in
the bladder for several hours and may even be left from whatever
the subject consumed the night before. The residual urine will
positively effect the test result and give a measurement different from that which would be obtained if the bladder had just
been emptied and the next catch tested. The BAC may have
been higher the previous night than at the time the urine was
collected, yielding an inﬂated or false positive result.
l Inaccurate or inappropriate sampling. A test result will
be rendered incorrect where a subject states he recently voided
when he has not. The subject’s statement implies that the sample
is valid, but it would not be if the subject had not completely
emptied his bladder prior to the test.
l
Overdilution. The alcohol in the urine is overﬂow or
byproduct of alcohol in the bloodstream. If a person ingests
a large quantity of water or other liquid prior to urine ACL
testing, he may dilute his urine and, in effect, lower his urine
alcohol level. Overdilution can be detected by a urine creatinine
test done in conjunction with the urine ACL test. Creatinine is
a body metabolite that usually remains constant in the urine
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unless the urine is diluted. Although the creatinine level will
reﬂect overdilution, the test is not often performed.
l
Misinterpretation of results (conversion formula not
applied). Many people mistakenly assume that there is a direct,
one-to-one correlation between ACL in the blood and ACL in
the urine. This is an incorrect assumption, and not scientiﬁcally valid.

In the case described above, both the probation ofﬁce and
the court incorrectly assumed that, because the subject’s urine
ACL was 0.08 mg percent, his BAC was also. Aside from the fact
that the subject did not void prior to sample collection in the
case noted above, the ACL of urine is between 1.2 and 1.4 times
the ACL of blood; the mean multiplier is 1.3. If an individual
has a BAC of 0.1 mg percent, his urine ACL is between 0.12 mg
percent and 0.14 mg percent.
According to this formula, the man in the case report with
a urine ACL of 0.08 mg percent or higher had an actual BAC
of 0.57 mg percent. Had he arrived at the probation ofﬁce and
been required to void and then to wait until he had accumulated
enough urine to void again, a more accurate specimen would
have been obtained, and his urine ACL would have been less
than 0.08 mg percent.
Summary
The use of the urine alcohol level test to document an ACL
for legal purposes is increasing, but the test is often misadministered and misinterpreted. Its accuracy and reliability are
frequently confused with that of urine drug screening, which
measures drug metabolites in the urine. Urine alcohol tests
measure only overﬂow of alcohol in the urine, not the metabolic
products of alcohol. The result of a urine ACL test is most often not
an accurate measure of BAC, an inaccuracy that is compounded
when the urine specimen is not properly obtained and when
the result is not calculated using the appropriate conversion
formula.
The best way to measure ACL in the body is to sample the
blood. It follows then that the best way to determine the accuracy and reliability of a urine ACL test result is to draw a
blood specimen simultaneous with the collection of the urine
sample and compare the results.10,11 Unsurprisingly, such double
testing is neither convenient nor justiﬁed since the testing of
blood would obviate the need to test the urine. It seems logical
then that testing for urine alcohol concentration levels will be
abandoned because this test, by itself, does not consistently yield
accurate and reliable results despite the fact that urine alcohol
and drug screens do reveal the presence of alcohol, drugs, and
controlled substances accurately and reliably. In summary, the
convenience of taking a urine specimen is not an excuse for
disregarding principles of science and truth.
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A Primer on Rule 702
Challenges/Cross-Examination
of Mental Health “Experts”
by L.T. “Butch” Bradt and Carol Tavris, Ph.D.

Part One

S

ome time during your career as a criminal defense attorney, you are likely to encounter the state’s “mental health
expert.” The encounter can be with Dr. Death or it can be with the Ph.D.’s, M.D.’s, M.S.W.’s, C.S.W.’s, proponents
of the “peter-meter” (penile plethysmograph) as an indicator of sexual aberration, C.P.S caseworkers, and others who would
opine that your client suffers from Munchausen’s Syndrome by Proxy, is a future danger, a pervert, a pedophile, a child (or
spouse) abuser, etc.; or that your client ﬁts the proﬁle of such a person; or that the child is a victim of abuse (when there is no
physical evidence); or that the child suffers from Child Sexual Abuse Accommodation Syndrome, etc.. The category of these
“mental health expert” witnesses also encompasses those psychologists and psychiatrists who develop opinions only for use in
connection with court proceedings.1
Your chances of encountering the state’s mental health expert has gone up even more, now that the state is petitioning to civilly
commit “sexually violent predators” under Title 11, Chapter 841 of the Health and Safety Code.2
The Court of Criminal Appeals opined in Nenno v. State, 970 S.W.2d 549 (Tex.Crim.App. 1998) and in its progeny, Weatherred
v. State, 15 S.W.3d 540 (Tex. Crim. App. 2000), that psychologists may testify from their experience and that psychology is a “soft
science,” not subject to the traditional, “hard science,” Rule 702, Tex. R. Evid., challenge. However, these “mental health experts”
are not competent to testify and the Court of Criminal Appeals has been using the wrong analysis in its opinions regarding the
ability of these persons to testify in the face of a Rule 702 challenge.3 4
“Wait!” you say. “Those were doctors. How can they not be competent to testify?” We know this because the American Psychiatric Association ﬁled an Amicus brief in Tarasoff v. Regents of the University of California, 17 Cal.3d 425, 551 P.2d 334 (1975),
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wherein the Association acknowledged psychiatric opinion and
evaluations could not be used to predict dangerousness. As
stated by Jay Ziskin, Ph.D., L.L.B.:
The larger implications of the Tarasoff Brief
may now be illuminated. Is not the admission of psychiatric opinion and evaluation as
“expertise” in areas other than dangerousness
equally predicated upon the assumption
by the courts that psychiatrists possess the
requisite skills and that their evaluations
possess the requisite validity? * * * Where
is the empirical support and the objective
data which demonstrate that psychiatrists
can relate any diagnosis of mental condition to any legal issue? * * * Such empirical
supports or objective data are lacking, and
because they are lacking, in virtually all, if
not all cases where psychiatrists are permitted to testify, the courts are committing the
same error they have committed according to
the statement of the APA with regard to the
prediction of dangerousness, to wit: They are
according a status of expertise on the basis of
sheer assumption.
Coping With Psychiatric and Psychological Testimony, Fifth
Edition, Vol. I, p. 16 (Law and Psychology Press, 1995) (Emphasis in original).5
Lee Coleman, M.D. is a psychiatrist from Berkeley, California,
and goes far beyond Dr. Ziskin in condemning the mis-use and
abuse of and by mental health professionals. Throughout his
book, Reign of Error, he details why psychiatrists and psychologists cannot do what they claim they can. And one of the things
that Dr. Coleman professes cannot be done by any psychiatrist
or psychologist is to tell a jury what a person’s state of mind was
or will be at any given time. Given the American Psychiatric
Association’s ofﬁcial position, as set forth in their Amicus briefs,
Dr. Coleman is right.

Current State of the Law
In Nenno, the Court of Criminal Appeals held that Dr. Death
could testify on the basis of his experience.6 In so doing, they
ignored Judge Teague’s dissents in Lackey v. State, 819 S.W.2d
111 (Tex. Crim. App. 1989)(en banc) and in Bennett v. State,
766 S.W.2d 227 (Tex. Crim. App. 1989)(en banc), wherein Judge
Teague noted Faust and Ziskin’s paper “The Expert Witness in
Psychology and Psychiatry,” Science, July, 1988.7 The Court
of Criminal Appeals also made no mention of the Amicus
briefs the American Psychiatric Association ﬁled in Tarasoff v.
Regents of the University of California, 17 Cal.3d 425, 551 P.2d

334 (1975), Barefoot v. Estelle, 463 U.S. 880 (1983) or Kansas v.
Hendricks, 521 U.S. 346 (1997), APA Amicus brief at 1996 WL
469200, all of which support Faust and Ziskin’s conclusions in
their paper.8
When the Court of Criminal Appeals revisited Nenno in
Weatherred v. State, 15 S.W.3d 540 (Tex.Crim.App. 2000), it engaged in a discussion of the so-called “soft sciences” to support
admissibility of psychological/mental health testimony. Such a
discussion erroneously assumes that psychology and psychiatry
are sciences; and it also ignores the fact that nowadays, it seems
everyone claims they are doing “science.” Even creationists claim
they are doing “creation science.” The reasoning employed by
the Court of Criminal Appeals to allow psychologists to testify
as “soft science” ignored the question of what the boundaries of science are before one slops over into pseudoscience or
nonscience.
Part of the problem may well be that the public is largely
unaware of the difference between people trained to do therapy
and those trained to do research. The word “psychotherapist” is
largely unregulated in many states.9 You can’t become a lawyer
by taking a weekend course on courtroom etiquette and paying
$300 for it; but in many places you can take a weekend course
on “symptoms of sexual abuse,” or addiction, or hypnosis, and
call yourself a specialist in childhood sexual abuse, or a substance-abuse counselor or a “hypnotherapist.10 11 Ten-year-old
Candace Newmaker died two years ago, smothered to death in a
session of “rebirthing” therapy in Colorado. One of the members
of the Colorado Mental Health Grievance Board noted that
her hairdresser’s training took 1,500 hours, whereas anyone
could take a two-week training course and became “certiﬁed”
in “rebirthing” — a form of “attachment” therapy that has no
empirical basis whatsoever and is in fact contradicted by decades
of research in child development.
But, unless and until defense counsel learn to educate the
courts on the difference between science and pseudoscience and
junk science, and mount proper challenges to mental health
testimony, the Nenno and Weatherred decisions will continue
to be used to allow psychologists to testify as experts, to convict
our clients, or to enhance the sentences they receive, or lock
them up in mental health facilities after they have fully served
their criminal sentences.

How To Mount A Proper Rule 702 Challenge
As of the writing of this paper, there are three cases in Texas
upholding the exclusion of mental health testimony: S.V. v. R.V.,
933 S.W.2d 1 (Tex. 1996) (false/recovered memory syndrome);
In the Interest of J.B., ___ S.W.3d ____ , 2002 WL 31686754
(Tex. App. - Waco 2002, slip opinion); and America West Airlines, Inc. v. Tope, 935 S.W.2d 908 (Tex. App. – El Paso 1996, no
writ) (PTSD).12
To mount a Rule 702, Tex. R. Evid., challenge, counsel should
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Therapists are often helpful to individuals who are coping
remember that “[T]he district court [i]s not required ... ‘to admit
with
loss or tragedy, struggling with moral choices, or who
opinion evidence which is connected to existing data only by the
simply
have any of the normal problems and crises of life. But
ipse dixit of the expert.’” Gammill v. Jack Williams Chevrolet,
therapists
rarely get a basic grounding in the methods and
Inc., 972 S.W.2d 713, 727 (Tex.1998) (quoting General Elec.
Co. v. Joiner, 522 U.S. 136, 146, 118 S.Ct. 512, 519, 139 L.Ed.2d ﬁndings of psychological research. In the last decades there has
508, 519 (1997)); See also Judge Harvey Brown, “Eight Gates been an explosion of therapy programs in professional schools,
for Expert Witnesses”, 36 HOUS. L.REV. at 804-11. The phrase in social work programs, in continuing education courses and
“ipse dixit” literally means “he himself said it.” BLACK’S LAW workshops — all designed to churn out “therapists.” Even
DICTIONARY 743 (5th ed.1979). When used as in Gammill, getting a Ph.D. is no guarantee of having scientiﬁc training.
the phrase refers to “a bare assertion resting on the authority Free-standing professional schools — so called because they are
of an individual.” Id.; See, e.g., Guadalupe-Blanco River Auth. unconnected to university departments, and designed only to
v. Kraft, 77 S.W.3d 805, 808 (Tex.2002) (“Gholson’s ‘bald as- produce therapists — produce thousands of people with Ph.D.s
surance’ that he was using the widely accepted approach was who often know little or nothing about even the fundamentals
of scientiﬁc psychology.
not sufﬁcient to demonstrate that his opinion
Maybe their ignorance doesn’t much matwas reliable.”). “If the foundational data unter
when it comes to counseling. But when
derlying opinion testimony are unreliable, an
psychotherapists fail to keep up with the latest
expert will not be permitted to base an opin“
The
scientiﬁc
research in psychology — say, on memory,
ion on that data because any opinion drawn
child development, or brain function; when
from that data is likewise unreliable.” Merrell
illiteracy of
they fail to understand the conﬁrmation bias
Dow Pharms., Inc. v. Havner, 953 S.W.2d 706,
15 and ways of correcting for it; when they
psychologists/
714 (Tex.1997); accord Helena Chem. Co. v.
fail to learn the importance of basic scientiﬁc
Wilkins, 47 S.W.3d 486, 499 (Tex.2001); See
therapists
methods in research; when their testimony is
also, Brown, 36 HOUS. L. REV. 743, 811-875
didn’t
matter
admitted in criminal trials under the mantel
(1999). “[A]n expert’s testimony is unreliable
of “soft science”, then defendants suffer from
even when the underlying data are sound if
until it
their ignorance. The unlicensed social workers
the expert draws conclusions from that data
who killed Candace Newmaker knew nothing
spilled
out
based on ﬂawed methodology.” Havner, 953
about the scientiﬁc research on attachment,
S.W.2d at 714; accord Helena Chem. Co., 47
of the
trauma, memory. The scientiﬁc illiteracy of
S.W.3d at 499; See also Brown, 36 HOUS.
13
psychologists/therapists didn’t matter until
therapy
session
L.REV. at 778-804.
it spilled out of the therapy session and into
The following, while not exhaustive, will
and into the
the courtroom.
allow defense counsel to understand the differThe second category of psychologists encourtroom.”
ence between science and pseudoscience and
compasses
the real scientists. These are the
to begin to mount a proper challenge to any
psychologists
who use double-blind studies
“mental health expert” that the State should try
and
control
groups,
who videotape and audioto bring to testify against the Defendant.
tape everything, and who don’t rely on clinical
judgment for their opinions. 16 These are the likes of Stephen
J. Ceci, Ph.D. and Maggie Bruck, Ph.D., who gave us “Jeopardy
Differences Among Psychologists:
The ﬁrst group of psychologists consists of psychotherapists. in the Courtroom” (1995), the premier work on the corrupting
Many psychiatrists ﬁt into this category.14 Although some clini- effects of improper interrogation. Other psychological scientists
cal psychologists and psychiatrists are informed about research include Debra Poole, Ph.D. (who demonstrated how easily a
and may conduct research themselves, there is a growing schism child can have a memory implanted), Elizabeth Loftus, Ph.D.
in the training, assumptions, and methods of most people who (problems with eyewitness identiﬁcation), Phillip Esplin, Ed.D.
are trained only to do therapy and those who are trained to do (who gave us statement content validity analysis - what real
psychological research. Yet it’s the therapists who tend to get memories look like), Richard Ofshe, Ph.D., Sol Kassin, Ph.D.
public attention; their claims are disseminated on talk shows and Richard Leo, Ph.D. (all of whom study coerced confessions)
or in best-selling books, advice columns, and court testimony. and others. Because their opinions are based on the objective
And yet many of their claims have been resoundingly, routinely methods of good science, rather than on personal “clinical
disproved by research, such as the belief that “all abused children intuition,” their testimony should be admissible to challenge
become abusing parents” or that childhood trauma invariably problems with line-ups, coerced confessions, implantation of
memories, etc.17
produces speciﬁc emotional or behavioral problems.
Then, unfortunately, there is a ﬁnal category of mental-health
20 VOICE FOR THE DEFENSE
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professionals who are accomplished purveyors of pseudoscience
and psychobabble — nothing other than witch doctors. The
late Dr. Death resides prominently within this group, accompanied by the Ph.D.’s, M.D.’s, M.S.W.’s, C.S.W.’s, proponents of
the “peter-meter” (penile plethysmograph) as an indicator of
sexual aberration, C.P.S caseworkers, and others who would
opine that your client suffers from Munchausen’s Syndrome
by Proxy (called Factitious Disorder by Proxy in the DSM),
is a future danger, a pervert, a pedophile, a child (or spouse)
abuser, etc., or that your client ﬁts the proﬁle of such a person;
or that the child is a victim of abuse (when there is no physical
evidence); or that the child suffers from Child Sexual Abuse
Accommodation Syndrome, etc., etc. This last category also
encompasses those psychologists and psychiatrists who develop
opinions only for use in connection with court
proceedings.18

because, he said, “she was trying to sneak away.” In that case,
one famous clinical psychologist testiﬁed that the brothers were
suffering from Post Traumatic Stress Disorder resulting from
years of abuse at the hands of their father, which caused them
to experience Dissociative Amnesia. (This is apparently why
they couldn’t remember the abuse until they’d been in prison a
couple of years and had done some reading on recovered memories.) Yet a forensic psychiatrist testiﬁed, in the same case, that
he was trained to be skeptical of a person’s story — especially
if the person has a vested interest in the outcome of a criminal
case, and especially if the diagnosis has never been made in that
person’s life before — only after the person makes an accusation
or stands accused. By contrast, he observed, clinical psychologists are trained to accept clients’ stories unskeptically in order
to treat the patients’ problems.
Therapists say: “It’s not my job to be a detective,” i.e., to be skeptical of what the client
says or challenge the client’s memory. But that
“a clinician
Differences Between Scientiﬁc and
is precisely the scientist’s job: to be a detecis trained
Clinical Bases of Evidence
tive, to be skeptical, to demand corroborating
Junk psychology fomented pernicious
evidence. So therapists and scientists often
to accept
and destructive fads, which put hundreds of
have inherently conﬂicting goals, and when
what a
innocent people in jail; good psychological
a therapist is asked to combine those goals
science is helping defeat them in the courts
they often create a conﬂict of interest. In the
client says,
and overturning convictions. But the reasons
Little Rascals daycare case in Edenton, NC,
for these fads — the widening gap between
the therapist who was treating the children
and a scientist
scientiﬁc and clinical bases of psychological
for their alleged abuse was also the “expert”
is trained
and psychiatric evidence — are still with us.
supposedly determining whether they had
You must understand the reasons for this split
been abused.
to be
among psychologists, and its consequences in
You can see the difference in skepticism
critical,
expert testimony, so that you will be able to
training in the different attitudes that many
identify when an “expert’s” testimony is based
therapists and scientists have toward “authorskeptical”
on science, or on personal opinion dressed up
ity.” Many clinicians base their knowledge
as “clinical experience.”
on the claims of an authority rather than on
(1) The ﬁrst difference concerns the proobjective evidence; this can be called the “But
foundly different goals of therapy and science:
Freud said so” fallacy: If Freud said so, it must
The goal of therapy is to help clients, to help
be true. We don’t have to test his claims; he
them ﬁnd a satisfying explanation of their problems. Whether was the genius. If he said that all men suffer from castration
that explanation is right or wrong in some objective way is ir- anxiety and all women suffer from penis envy, why, it simply
relevant, what matters is whether it helps. That’s why therapists must be so, and if you are grumpy enough to argue, you must
from different schools (Freudian, Jungian, etc.) so often disagree be in “denial” or “defensive.” Even today, many therapies are
with one another on the reason for a person’s problems — is based on the ideas and charisma of the leader of a particular
it mom’s fault? A bad childhood? A mysterious trauma at age school of thought. Therapists often learn new techniques in a
three? 19 But the goal of science is to ﬁnd out which explana- workshop or seminar or CE program.
tion is more likely and which treatment is most effective for
Now, when someone plunks down several hundred dollars
a particular problem. These two goals are often inherently to learn EMDR or how to use the Exner method of scoring the
incompatible: a clinician is trained to accept what a client says, Rorschach, that person won’t be inclined to be critical, to say,
and a scientist is trained to be critical, skeptical.
“Oh, really? Show me the data!” No one in an Exner workshop
You could see the difference between clinical gullibility and says, “Shouldn’t we be skeptical of the impartiality of these
scientiﬁc skepticism in the case of the Menendez brothers — the claims, considering that all the data come from the workshops
teenagers who killed their parents. Lyle Menendez carefully re- and that the workshop’s promoters have a vested interest in
loaded his riﬂe and pumped several more bullets into his mother the results?” People trained in these programs are not expected
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to be critical, rock the boat, or ask annoying questions about
supporting evidence. (If they do, they are likely to be asked to
leave the workshop.) So the fact that they have been “trained”
in some method and have a $10 certiﬁcate to show for it doesn’t
mean the method is valid.
(2) The second difference between therapists and scientists
stems from the different populations on which they draw conclusions. Therapists typically draw their conclusions about people’s
behavior and its causes on the basis of their insights and observations of people in therapy. But by deﬁnition, people in therapy
are not typical, not representative, of the larger population;
thus, the clinician’s conclusions will be distorted. In contrast,
scientists base their conclusions on studies of representative
samples of the population. For example, many therapists believe
that “precocious” sexual behavior in children (masturbation,
showing their genitals to adults, kissing) is evidence of sexual
abuse. But a scientist would ask: ﬁrst, what’s “precocious,” and
in whose terms, and in what community? What is the baseline
of these behaviors in non-abused children?
Clinical generalizations from people in therapy led to the
idea of the “cycle of abuse:” my parents abused me, therefore
I abuse my kids. This belief has affected custody cases all over
the country, because so many social workers and judges now
fear that if an adult was abused as a child, he or she is virtually
certain to become an abusive parent. But what’s missing from
the “cycle of abuse?” The disconﬁrming cases: the children who
were abused and do not become abusive parents. They don’t
end up in therapy or prison!
Scientiﬁcally trained developmental psychologists conduct
longitudinal studies, in which children or adults are followed
over time. That’s how they discovered that more than two-third
of all abused children do not become abusive parents; being
abused is a risk factor, but only a risk factor, not a certainty.
Likewise, other childhood traumas do not have inevitable, and
inevitably long-lasting, outcomes. All traumatic experiences
— being orphaned, having alcoholic parents, living through
a war, being sexually abused — have many possible long-term
outcomes, depending on what else happens to the child, the
support the child gets from adults, and the child’s own resilience.
A child who has been traumatized may have some emotional
symptoms — or no symptoms. Conversely, some children
who are genetically predisposed to shyness, overreactivity,
and fearfulness may have emotional symptoms – nightmares,
bedwetting, being scared of new situations – in the complete
absence of trauma. You’d have to look outside the therapy setting to learn this, however.
Most of all, clinicians and scientists rely on different methods: Scientists rely on objective, empirical methods and the
replication and validation of ﬁndings; most clinicians rely on
subjective methods and clinical experience. That’s useful in doing psychotherapy, but outside the therapy room, predictions
and assessments made solely on clinical insight or experience
are no better than random guessing. 20 Clinical predictions are
22 VOICE FOR THE DEFENSE
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consistently inferior to those made on the basis of objective test
scores, statistical records, behavioral history, and other kinds of
objective information.
Here are some examples of what can go wrong when clinicians trust their intuition without testing it empirically, using
the most basic of research methods, the control group. Long ago
in the McMartin case, a social worker who had been working
with abused children decided it would be a good idea to use
anatomically detailed (AD) dolls with children suspected of
being sexually abused — not for therapeutic purposes, notice,
but for forensic or diagnostic purposes.21 She assumed their
doll play would reveal what their words had not. Using this
method, she “found” that all of the children had been molested.
The question she did not ask, the question that would occur to
any scientist, is: Where’s the control group? How do children
who are not sexually abused play with these dolls? When the
research was ﬁnally done, psychological scientists learned that
the answer is: no differently. The genitals on those dolls are
pretty interesting to kids.
Doll play is an example of a projective test, very popular
among clinicians. These tests are based on the assumption that
people will project their “real” unconscious feelings onto some
vague stimulus or set of words. Scientiﬁc research has found
repeatedly, however, that projective tests are not reliable (that
is, clinicians fail to agree with one another on what an answer
means) and they are not valid (that is, they don’t measure
what they say they measure — sexual deviation, dependency,
personality problems, etc.) The evidence has been abundant
for decades that these tests are too unreliable to be used for
most assessment or diagnostic purposes as they currently are:
to decide if a mother should be allowed to keep her children,
if a patient has an emotional disorder, or if a child has been
sexually abused.
For example, the Rorschach Inkblot Test was devised in the
1920’s and was discredited by the 1960’s; but clinical students
continue to be taught it and many clinicians across the country
swear by it. The clinicians who score the tests repeatedly show
poor agreement with one another on what various answers
mean; and the test is an unreliable way of diagnosing posttraumatic stress reactions, personality disorders, or psychopathology.22 But the Rorschach is very big business and has many
prominent supporters.
Further, personality tests are frequently misinterpreted. The
MMPI contains a “schizophrenia” scale; but a high score on this
scale can mean many things other than schizophrenia. People
often score high on the schizophrenia scale if they are feeling
overwhelmed or have a history of substance abuse. But an
untrained individual or unethical mental health professional
may diagnose schizophrenia on this one score. The Millon or
MCMI is designed for people who self-report with problems.
It is therefore impossible to take the Millon and test “normal,”
or, stated another way, not be diagnosed as suffering from some
sort of psychopathology.

Clinicians use their intuitions and “clinical experience” as
answers, whereas scientists use their intuitions as questions.
When it comes to children’s testimony, for example, for decades
clinicians went around making all sorts of claims: “I know, from
clinical experience and my observations of children, if a child
has been abused. I know,” they’d say, “that children never lie.” Of
course this is a preposterous claim to anyone who has children,
observed children, or even been a child, but they got away with
it — they still do. Psychological scientists, in contrast, would
never frame a statement in such exagerrated or simplistic terms
as “Children never lie” (or for that matter “Children always
lie”). Their research, conducted in the last 20 years, shows that
children tell the truth, on occasion, and that they also lie, on
occasion, and they can be inﬂuenced to make false allegations,
just as adults can. Researchers ask: under what conditions is
a child more likely to be suggestible and claim that something
happened that did not? Here are some answers, again from
scientiﬁc research by psychological scientists such as Debra
Poole, Stephen Ceci and Maggie Bruck:
When the child is very young (under four
or ﬁve) and thus more vulnerable to source
amnesia (not knowing where they learned
something: e.g., from something they observed or that was told to them).
l

When the child offers more and more details with each telling [what Ceci calls “mental
surﬁng”]; while the addition of details seems,
to an adult, to be evidence of the accuracy of a
child’s memory, in fact is more often evidence
of a young child’s lively imagination.
l

When the child wishes to please the interviewer.
l

When the child is told that “everybody
else” says a teacher or other adult molested
them.
l

When an adult repeatedly asks the same
question.
l

When the children are pressured by threats,
offered bribes, or accused of lying if they
don’t give the “right” answers.
l

When the interviewer doesn’t believe or
accept the child’s denials.
l

When the interviewer praises the child for
the “right” answers and expresses disappointment if answers are negative.
l

All these mistakes were present in the interrogations of
children in every one of the sensational daycare hysteria cases

of the 1980’s, including the McMartin case in LA, the Amirault
case in Massachusetts, the Margaret Kelly Michaels case in New
Jersey, Grant Snowden and Country Walk in Florida, and Little
Rascals in North Carolina.
Clinical judgment is further distorted by prevailing cultural
biases and beliefs. Our courts are forever calling on clinicians to
label and diagnose mental disorders, as if this were as objective
an enterprise as diagnosing diabetes. Alas, in many cases it is
not. As times change, so do the culture’s ideas about mental
illness. In America today, for example, everybody has a mental
illness, even if you don’t know you do.

Diagnostic and Statistical Manual of Mental Disorders
Let’s look at the Diagnostic and Statistical Manual of Mental
Disorders, the bible of psychiatric diagnosis. The ﬁrst DSM,
published in 1952, was 86 pages, and contained only 9 general
categories of mental disorder, mostly brain diseases and personality problems. With each DSM revision, more and more
categories of mental disorder were added, slipping over into the
domain of “everyday problems in living.” The DSM-IV weighs
ﬁve pounds, is 900 pages long, and contains nearly 400 psychological diagnoses of disorder, including normal problems, such
as “Disorder of Written Expression” (now a problem of epidemic
proportions), “Caffeine-induced Sleep Disorder,” “Religious or
Spiritual Problem” and “Mathematics Disroder.”
The DSM’s primary goal is only descriptive: to provide clear
categories or diagnoses so that clinicians and researchers can
agree on what they are talking about and then go on to study or
treat the problem. The DSM rarely provides information about
the causes of or contributions to the disorders (i.e., whether
they stem from a person’s genetic dispositions, physiological
problems, stress, childhood experiences, or current problems)
or even information about appropriate treatments.
Some fundamental categories of the DSM are based on empirical research and do achieve consensus within the ﬁeld. That
means that if someone has invented some cockamamie disorder
— “Closet Narcissistic Disorder” — and it’s not in the DSM,
forget about it; it has no scientiﬁc credibility. But the fact that
a disorder is in the DSM does not automatically mean it has
good scientiﬁc support. Some diagnoses are included because
a whole lot of clinicians think they exist and voted to include
them. Now think about this. A vote? Doctors don’t vote on
whether diabetes or cancer are diseases. But mental disorders
are another matter. Narcissistic Personality Disorder was voted
out of the DSM in 1968, and voted back in, in 1980. Where was
it for 12 years? Self-Defeating Personality Disorder (said to be
a widespread problem afﬂicting women who kept putting their
husbands’ and children’s interests above their own) was voted
into the DSM in 1987, and voted out in 1994. Apparently lots
of women were cured in only 7 years.

July/August

2004

VOICE FOR THE DEFENSE 23

Likewise, not so long ago, on the basis of their clinical expe- Science, The Scientific Method and Scientific
rience, psychiatrists diagnosed and treated such “disorders” as Knowledge.
“lack of vaginal orgasm,” “childhood masturbation disorder,”
“Science” refers to the procedures or methods used to gather
and “hyperactive sexual desire.” (“Hyperactive” means want- scientiﬁc knowledge; and it refers to a body of knowledge that
ing sex too much, once called nymphomania; no one seems to is established through scientiﬁc methods. Science involves an
think that’s much of a problem nowadays.) But other problems, attitude of questioning received wisdom, of being skeptical
such as “Hypoactive Sexual Desire Disorder,” have been voted of claims that lack good evidence, of not relying solely on the
in. Nowadays, after all, people think it can’t be healthy to not claims of an authority, and most of all, of being willing to be
want sex, so that’s the new “disorder.”
wrong in our predictions and beliefs. Science also relies on
Of course people have concerns about their love lives and the use of objective methods to gather empirical, data-based
sex lives, and seek therapy for their problems. But problems are evidence to determine whether a belief is valid or not.
not necessarily mental disorders. It’s an open secret that many
Hard sciences, such as physics, biology or chemistry, are
of these “disorders” get into the DSM solely for the purpose characterized by hard facts and laws — a stable and reliable
of insurance compensation. Nonetheless, once in, they get the body of facts and laws upon which further achievements are
imprimatur of SCIENCE, as if they explained
built. Laws of planetary motion, or combisomething. But these labels are not explananations of elements that form more complex
tions: they are descriptions. Yet many experts
substances (compounds or alloys), or medical
confuse the two: A woman is acting crazy. Why?
conditions/diseases (e.g., cancer, pregnancy,
“of not
Because she’s a “borderline personality.” How
malaria, etc.) are examples of hard facts or
do we know she’s a borderline personality?
laws. Most of cinical pychology does not rely
relying solely
Because she’s acting crazy. The label gives us
upon hard facts, or hard laws, or ﬁrm and fast
on the claims
no new information. It’s just a fancy label for
disorders, diagnoses or syndromes.23 24
behavior that others ﬁnd strange, distressing
In science, new evidence does not necesof an
or annoying.
sarily cause existing theories to be junked.
authority, and
In medicine, in contrast, a diagnostic label
When Einstein’s Theory of General Relativity
or the use of the word “syndrome” has a speciﬁc
came along because Newtonian physics could
most of all,
meaning: a cluster of symptoms that reliably
not account for events that occur near the
of being
occur together and that indicate the presence
speed of light, Newtonian physics were not
of underlying disease. People with Werner’s
junked; they are still used to make highly acwilling to be
Syndrome, a disease that produces premacurate predictions of planetary motion and
wrong
ture aging, will turn gray in their teens, have
other events here on earth. Remember the
wrinkles in their 20’s, and diseases of the old in
comet, Shoemaker-Levy? Two weeks after it
in our pretheir 30’s. But in psychiatry and psychology, the
was discovered, Newtonian physics were used
word “syndrome” is generally a warning sign of
dictions and
to predict that it would impact Jupiter, as well
pseudoscience, as in “Munchausen Syndrome
as the date those impacts would occur. Have
beliefs.”
by Proxy” (called Factitious Disorder by Proxy
you ever used an accident reconstructionist?
in the Appendix of the DSM) or “Parental
If so, that individual’s testimony was based
Alienation Syndrome.” The reason that so many
on Newtonian physics.
psychological “syndromes” are unscientiﬁc is
Hard scientiﬁc knowledge is characterthat their “symptoms” are not speciﬁc to the
ized by the range of phenomena that can be
disorder, and the list of deﬁning symptoms keeps growing until predicted and the precision with which they can be predicted.
anything a person does is evidence that he or she has the prob- For example, astronomy, a hard science , can predict far into the
lem — the “syndrome” is most likely in the mind of the observer future when and where a solar eclipse will occur. The effects and
rather than in the disorder of the patient. That is why, once a courses of disease and many disease agents can also be predicted
syndrome gets a new label, clinicians suddenly see evidence of with a fair degree of accuracy. It is this principle of science
it everywhere, as they did with Attention Deﬁcit/Hyperactivity that the Department of Defense and Homeland Security have
Disorder (a real problem, but now wildly overdiagnosed), PTSD used to estimate what it would take to re-introduce smallpox
and Multiple Personality Disorder.
into this country and what the effects of that re-introduction
With this background, then, let us take a deeper look at the would be.
differences between real science and clinical pseudoscience.
In contrast, can any mental health professional predict who
will or will not develop a given psychological condition? Can
any mental health professional predict who will or will not
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engage in speciﬁc behavior in the future?25 Remember that a noia results from fear of latent homosexuality.” Symptoms of
“diagnosis” from the DSM-IV-R does not presume a cause for paranoia could be agreed upon, but how would you deﬁne, let
the condition, nor does it presume a course of treatment, or the alone recognize, “latent homosexuality” when you saw it? If it’s
probable outcome of any given course of treatment.
latent, how could you observe it?
Science also works backwards. A scientist can tell you when
Theories in any science also help to create conditions necessolar eclipses occurred, going back thousands of years. Scientists sary for precise measurement and observation. For instance,
were able to determine when the comet Shoemaker-Levy came theories in physics and astronomy allow for exacting measuretoo close to Jupiter and was broken into parts by Jupiter’s gravity. ment of the speed, distance and size of heavenly bodies - even
Does psychology work backwards? From a given mental state those thousands of light years away!
or condition, can any psychologist tell us what event caused
A theory must be testable if it is to be considered useful,
the condition? Usually not, unless, of course, there is evidence because without testing, the theory is nothing more than
of some underlying disease. In California, a psychoanalyst was speculation. Conclusions drawn from an untestable theory,
convicted of malpractice because he kept diagnosing a patient’s therefore, are nothing more than speculation. Remember that
muscle weakness as evidence of her “repressed rage” at her the deﬁnition of a psychological disorder, as contained in the
mother. The woman was actually suffering from
DSM-IV-R, usually only represents a conmyasthenia gravis.
sensus among psychologists!
Explanation of a phenomenon, without the
“If tests of
power to predict, is a weak test of scientific
prediction
knowledge. Prediction and prediction alone, is
“Falsifying” a Theory (Or Diagultimately what separates mere conjecture from
nosis)
have not been
scientiﬁcally validated knowledge. If tests of
In science, you can “falsify” or disprove
performed and
prediction have not been performed and passed,
a theory. Scientists live by the principle of
passed, then
then no matter how persuasive an explanation
falsiﬁability: for a theory to be scientiﬁc,
may seem, it cannot be considered scientiﬁcally
it must be falsiﬁable - you have to be able
no matter how
established, proven or trustworthy.
to show that it is false or wrong; otherwise
persuasive an
A scientiﬁcally adequate explanation is one
you could just look for conﬁrming evithat is consistent with some scientiﬁc theory.
dence. The hallmark of pseudoscience is
explanation
Good theories specify not only what can occur,
that it is nonfalsiﬁable: anything is support
may seem, it
but also what cannot occur, or what is not posfor the theory or diagnosis.
cannot be
sible. That is, what they preclude is as important
Louis Pasteur “falsiﬁed” (disproved)
as what they permit. An advanced scientiﬁc theory
the theory that rotting meat produced
considered
cannot explain a set of facts that conﬂict with each
maggots and ﬂies by placing meat in open
scientiﬁcally
other; rather, it can only explain facts consistent
containers with gauze stretched across the
established,
with the theory. If a theory can explain everyopenings. The meat still rotted, but no
thing, then there is nothing it cannot explain, or
maggots were on the meat — they were
proven or
nothing that can occur to provide evidence our
on the gauze stretched over the opening
trustworthy.”
theory is in error.
of the containers. Galileo “falsiﬁed” the
What, then, is a theory? A theory is a conceptheory that a large iron ball would reach
tual system used to organize observations and
the ground before a small iron ball by
data into categories and classes which, in turn,
dropping them at the same time from the
are often organized into more basic or fundamental classes. Tower of Pizza. Galileo “falsiﬁed” the theory that the moon was
A theory attempts to state the nature of the relationships smooth by looking at it with a telescope. A diagnosis of malaria
between data and classes, and between one class and another, is “falsiﬁed” - disproven by the absence of the protozoa in the
and then further attempts to use these statements or principles patient’s blood. A diagnosis of cancer is conﬁrmed or disproved
to explain what is found in nature and to predict what will be through microscopic examination of the suspected cells.
found when new observations or experiments are conducted.
But all pseudoscientiﬁc theories are nonfalsiﬁable. A theraScientiﬁcally advanced theories are characterized by their preci- pist says, “I can tell, with certainty, that your eating disorder is
sion; that is, terms and postulates are stated precisely, so they caused by your having been sexually molested as a child.” The
can be investigated. It is common, in fact, for postulates to be patient says, “But I wasn’t molested.” “If you don’t remember,”
expressed in mathematical terms. However, most postulates in says the therapist, “that’s evidence that you were molested afpsychology, particularly those contained in personality theory, ter all – you have just repressed the memory.” Either way, the
are often expressed in an imprecise, vague manner, e.g., “para- therapist’s theory is “conﬁrmed.” 26 27 Remember, if you cannot
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disprove the theory, it is not science.

Dangers of Nonfalsiﬁability
The failure to understand falsiﬁability has devastating consequences in criminal cases. Once a prosecutor is convinced of a
defendant’s guilt, anything the defendant does or says is taken as
evidence of that guilt — including protestations of innocence.
Of course, guilty people often assert their innocence, but so do
innocent people! Interviewers who are convinced that a child
has been sexually molested are often unpersuaded by the child’s
repeated denials; such denials, they say, are evidence of the depth
of the child’s trauma. Sometimes that’s so, but what if the child
is telling the truth? In one Canadian case, a therapist testiﬁed
that if a child’s school marks drop when she goes to live with
her father, that is a sign the child is being abused by him. But if
the child’s grades improve when she goes to live with her father,
the therapist said, that is also a sign of sexual abuse because the
child may be trying to please her abuser to get him to stop. Once
this therapist decides that abuse has occurred, nothing the child
does or says can shake that belief. In contrast, a scientist would
ask, “What is the evidence either way ... ?” That objectivity is
usually missing in the testimony of mental health experts whom
the state calls upon.

Levels of Agreement in Science
Branches of hard science are characterized by uniform or
near uniform agreement on a range of matters, such as deﬁnitions, measurement procedures, or laboratory techniques. For
instance, light travels at a speciﬁc speed, approximately 186,000
miles per second. If the scientist measures the speed of light and
comes up with a speed of light at 210,000 miles per hour, you
know immediately that something was done wrong.
With well-established observations or procedures, one can
typically assume that if the correct or proper technique or steps
are repeated, one will obtain the same results or outcome, and
this will hold true regardless of which scientist performs the
procedures or in which laboratory the work is done.
Conversely, in clinical psychology, there is often disagreement on what is being measured, how to interpret the results
obtained and a real question as to whether what is supposedly
being measured even exists! 28 29 30 Remember that most of
the disorders listed in the DSM-IV31 only represent a current
consensus among psychiatrists as to what is or is not a condition or disorder and that the consensus has often been shown,
historically, to change.
When psychiatrists or clinical psychologists cannot agree
on the common identifying symptoms of a particular disorder,
which is the “fact” in question, the method of determining
the existence of the fact is said to be unreliable or to have low
reliability. Of course, it is possible that the “fact” (diagnosis)
is not a fact at all, that is, it is not itself a reliable phenomenon,
26 VOICE FOR THE DEFENSE
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because it depends on who is doing the observing. However, if
the fact does have a basis in a valid concept, then the method of
psychiatric examination would be said to be of low reliability as
an indicator of that condition.32 For example, three clinicians,
each interviewing or testing a given individual, should be able
to agree on whether the individual is suffering from depression,
schizophrenia, PTSD, or something else – or, for that matter,
is malingering. If their agreement is poor, so is the reliability
of the diagnosis.

Caution on Test Names
Many psychological tests carry particular names, or have
sub-tests given particular names such as “test of neuroticism”
or “anxiety test.” Do not be misled by the name of the test, as
quite often research data will fail to support the belief that the
test measures the named characteristic. You must ask the mental
health expert what research data supports the belief that the test
measures the named characteristic. Beware also of test names,
because while there is only one set of Rorschach cards, there are
ﬁve different schools on how to grade the results, with Exner
being the most popular and widely used. You must determine
to which school the mental health expert subscribes.
You must also determine what the test is supposed to measure
or test and what agreement, if any, there is within the ﬁeld of
psychology as to whether the test actually measures that. An
example is the I.Q. test. One group of psychologists believes
that I.Q. tests measure innate intelligence — a stable attribute
of the individual — while another group believes that it measures acquired intelligence, and hence is affected by situation,
circumstance, and learning.33 The Rorschach and the Thematic
Apperception Test are supposed to measure or allow insight into
the patient’s unconscious — something never proven to exist!
Beware also of tests that have been replaced with newer
versions. The original MMPI was replaced in September,
1999, with the MMPI-2. However, there are still practitioners
administering the original MMPI; and there are practitioners
who administer the MMPI-2 but refer to it as the MMPI.

Caution on Administration of Tests
As defense counsel, you cannot and must not assume that any
given test was administered properly. The manual for the Thematic Apperception Test instructs the mental health professional
to record the interview in a neutral media, whether on tape or
stenographically. As defense counsel, ask yourself whether you
have yet to encounter the ﬁrst psychologist who has complied
with this instruction from the makers of the test.
The MMPI assumes that the answers given are the individual’s who is taking the test. In a termination of parental rights
case in Houston, a CPS psychologist allowed eight people to take
the MMPI at the same time, in the same room and without any
supervision. Because of the manner in which the test was given,

the testees compared and changed many of their answers. This
invalidated whatever validity the test results might otherwise
have had.

Caution on Test Scoring
You must also determine how the results of the tests were
scored: while tests such as the MMPI, MCMI and PIC can be and
often are scored by computer, some psychologists will interpret
the results themselves. This is called “idio-syncratic” grading.
There is no information to show the reliability or validity of
this type of scoring.
The computer-generated report for the Personality Inventory for Children starts off with a paragraph stating, “This
PIC interpretation is based on the systematic analysis of data
obtained in the evaluation of behaviorally disturbed children
and adolescents. This report consists of a series of hypotheses
that may serve to guide further investigation.”34
In fact, one of psychology’s “dirty little secrets” is the fact that
many of the tests administered are “scored” by computer (e.g.
Exner Rorschach, MMPI, MCMI, PIC, Behavior Assessment
for Children). Many mental health professionals will argue
computer scoring increases the reliability or validity of the tests
and the conclusions drawn by the mental health professional.
All too often, the “hypotheses” are lifted, verbatim, from the
computer printouts and inserted into the psychological evaluations. However, the psychologists will usually not produce
the computer printouts and, even if they are produced, you
will have no access to the computer programs themselves. The
psychologists will have no idea as to the validity of the program
or of the data that went into formulating the program and its
hypotheses.35
In the context of a criminal case, the ability to challenge the
programs that score the tests, the data underlying those programs and the resultant hypotheses, presents serious Confrontation Clause questions. The author would urge defense counsel
to try to obtain the questions, the answers, the scoring templates
(if scored by the mental health professional), the underlying
programs, the computer printouts, etc., from the mental health
professional before the Rule 702 challenge is heard. 36 If possible, subpoena the mental health professional’s entire ﬁle. Do
not fall for the gambit of “raw data.” Make sure the computer
scores/printouts are included in what you get. Also, try to get
the mental health professional to bring the manuals on the tests
that were administered. 37

Caution on Tests and Questionnaires
The way that a test is constructed can severely inﬂuence
the validity and reliability of the results obtained. A classic
example of this is “PMS” — Premenstrual Syndrome. The
original questionnaire, given only to women, was called the
“Menstrual Distress Questionnaire.” This is an improper way

to label the questionnaire, because it tells the test subjects what
the tester is looking for and therefore skews the results obtained.
A “Menstrual Joy” Questionnaire got quite different results.
And when the word “menstruation” was removed completely
and a “Mood Symptom Checklist” was administered to women
and men, there weren’t any signiﬁcant sex differences! It seems
that men get grumpy from time to time and have headaches
too. But if a test is biased, the results will be incomplete and
misleading. 38
Another example of this problem is the statement that a test
is designed for an eighth grade reading level. That statement
assumes the eighth grade is uniform throughout the country
or that reading skills are uniform within any given class. It
does not take a vivid imagination to be able to see that average
reading skills for an eighth grader attending a private school
in Highland Park, Dallas, is going to be substantially different
from those of illegal immigrants attending public school in
Laredo.39 Or that their comprehension of the English language
is going to be substantially different. But, if you don’t challenge
this, the judge and jury will assume that your client ﬁts into the
“ideal” test-taker.

Caution on Lack of Control Groups
Medicine recognizes the placebo effect. This is why all
FDA-approved medicines must undergo double-blind studies,
where the patients (and those who administer the drug) do not
know who is getting the real medicine or a placebo, to see if
the medicine is actually more efﬁcacious than a placebo. The
persons who receive the placebo are the control group.
A control group is used so that one can reduce or eliminate
alternate explanations for results seen instead of relying on
guesswork. This is the essential notion behind the use of control
groups. One adds a group that gets no exposure to the variable
of interest, or no treatment at all, but in all other ways possible
keeps the group similar to those receiving treatment. In this
way, one can determine not only which treatment is more effective, but whether the treatment is effective at all or compares
favorably to no treatment.
The control group for psychological tests should be normal
people. But what is Normal, besides a town in Illinois? Psychologists tend to think of “normal” as a very narrow range
of conduct when it actually encompasses a very wide range of
conduct. For example, is it normal for a young, adult man, in
below-freezing weather, to strip his clothes off from the waist
up, paint his upper body, arms and face in bright hues, consume
copious amounts of alcohol and then sit for hours, making loud
noises. No? Well, have you ever taken a look at the young men
in the stands at Lambeau Field when the Green Bay Packers
are in the playoffs? Considered normal for cheeseheads. Or is
it normal to stand on the railing of a bridge, hundreds of feet
above a river, and dive head-ﬁrst toward the bottom? Suicide?
No, base jumping or bungee jumping. Considered normal by
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many.
In this connection, it can be embarrassing for the expert to
have to answer the question as to how many normal people
s/he has examined and if the answer is “few” or “none”, then to
have the question arise as to how he or she then knows that he
or she is dealing with abnormal responses.
Endnotes
1 See In the Interest of J.B., ___ S.W.3d ____ , 2002 WL 31686754 (Tex.
App. - Waco 2002, slip opinion).
2

See In re: The Commitment of Boyd Mullens, ___ S.W.3d ____, 2002
WL 31835068 (Tex. App. - Beaumont 2002, slip opinion). Interestingly, while this case involves the prediction of future dangerousness
and a psychiatrist, who had never seen Mullens, testiﬁed that Mullens
represented a future danger, no mention of the APA amicus curiae brief
in Kansas v. Hendricks, infra, appears anywhere in the opinion. This,
even though the Kansas v. Hendricks, 521 U.S. 346 (1997) opinion is
cited by the court.

3 Not all psychologists and psychiatrists are equal; some are real scientists,
who do good, solid, scientiﬁc research. The real scientists are the likes of
Maggie Bruck, Ph.D., Stephen Ceci, Ph.D., etc.. The others have no idea
of the scientiﬁc method, and just promote psychobabble and their own
personal opinions dressed up as “clinical insight.” Psychiatrists, while
medical doctors, fall into the same categories. Technically speaking, a
psychiatrist is really only capable of diagnosing organic brain disease
and treating that with medication. Unfortunately, many of them dabble
into administering psychological tests and counseling, which they usually have minimal training in – areas that they really do not have the
training for. See “Reign of Error” by Lee Coleman, M.D.
4

In Barefoot v. Estelle, 463 U.S. 880 (1983), the Supreme Court approved
the use of psychiatric testimony to aid the jury in determining future
dangerousness. This case was before the Supreme Court’s decision
in Daubert.

5

Unless otherwise noted, all suggested questions and information
regarding psychological tests, etc., are derived from “Coping With
Psychiatric and Psychological Testimony”, Fifth Edition (Law and Psychology Press, 1995). This treatise is available through Amazon.com
and is highly recommended to any attorney who has to challenge any
mental health professional.

6

Nenno v. State, 970 S.W.2d 549 (Tex.Crim.App. 1998)

7

“Studies on the prediction of violence are consistent: clinicians are
wrong at least twice as often as they are correct.” Faust and Ziskin.
Attorneys who deal with predictions of future dangerousness should
memorize Judge Teague’s dissents in these two cases. He makes a persuasive argument for replacing Dr. Death with the ﬂipping of a coin,
based on Faust and Ziskin’s paper and the historical precedent of the
method used by General Antonio Lopez de Santa Anna in deciding
which of the 176 captured Texians should be executed in 1843.

8

The Tarasoff, Barefoot and Hendricks cases are important because the
American Psychiatric Association ﬁled Amicus briefs in which they
detailed the empirical data that proves the inability of any psychiatrist
(or psychologist) to predict future behavior. In Hendricks, the APA
discussed the empirical studies on recidivism and the inability to
predict recidivism, noting that based on these empirical studies, the
psychiatrists’ ability to make these predictions was no better than 50
percent - 50 percent (tossing a coin) and had been as low as 6 percent!
Hendricks is important because the amicus brief ﬁled by the APA is
available online, through WestLaw®, details some of the empirical
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studies done on the ability to predict future behavior based on recidivism and is therefore readily available to use in impeachment of any
“expert” who would opine on future any future conduct, including
dangerousness.
9

§501.001, Occupations Code, deﬁnes the practice of psychology to
include psychotherapy. It does not differentiate between Cognitive
Behavior Therapy or Freudian or Jungian or any other variety of
psychoanalysis. It does not even deﬁne what psychotherapy is.

10 §501.003, Occupations Code, speciﬁes that the practice of psychology includes hypnosis for health care purposes and hypnotherapy. It
does not specify what training is required to practice these forms of
hypnosis.
11 As of the writing of this paper, the authors are involved in the appeal
of a conviction for aggravated sexual assault where one of the State’s
M.D.’s claimed to be an expert in “Child Abuse and Neglect” as a result of having done a 2-year fellowship in “Child Abuse Neglect” at a
certain medical school. A check with the medical school in question
showed that the medical school had never had a fellowship by that
name. When a person claims expertise, be sure to explore the grounds
for the claim.
12 There are other cases that hold that the testimony is admissible. Any
challenge to the admissibility of this type of evidence would not be
complete without a review of Gier v. Educational Service Unit No. 16,
845 F.Supp. 1342 (D. Neb. Feb. 2, 1994), aff ’d 66 F.3d 940 (8th Cir.
1995). Counsel who are going to mount a Rule 702 challenge to mental
health experts should be familiar with all of these cases. These three
cases, and Gier, hold that the testimony should be excluded and show
the reasoning why.
13 The authors recognize that they are citing cases from the Supreme
Court of Texas and from the Supreme Court of the United States,
instead of cases from the Court of Criminal Appeals. In light of the
fact that the Civil and Criminal Rules of Evidence have been replaced
with the Texas Rules of Evidence; and since our Rule 702 is based on
the federal Rule 702, these cases should be highly persuasive.
14 Psychiatrists are interesting. As noted by Lee Coleman, M.D., they
are trained in medicine but usually do not practice it. They tend to
practice psychology, which they usually have little training in.
15 Conﬁrmatory Bias is the tendency to maintain beliefs, even in the
face of counterevidence – to notice and remember information that
conﬁrms what we believe, and to overlook, ignore, or reject information that questions or disconﬁrms our beliefs. Conﬁrmatory bias is
pervasive and has been demonstrated across a wide range of studies
that involve both laypersons and professionals. There are ﬁve aspects
of conﬁrmatory bias. These are explained in more detail later in this
paper.
16 One of the hallmarks of the pseudo-scientist is that they will almost
never make a record on which they can be checked. This is one of the
reasons why therapists are so adverse to recording their sessions with
patients on audiotape or videotape. Real scientists keep careful records
of everything they do, including videotaping interviews, so that their
work and their conclusions can be checked by their peers.
17 If you are going to try to use this literature, the way to do it is not to
have your expert say that in his or her opinion, this confession may have
been coerced. Your expert should tell the court what the vast body of
scientiﬁc literature tells us, name the treatises, studies, etc., and draw
a conclusion from that, without invading the province of the trier of
fact by making the ultimate conclusion.
18 See In the Interest of J.B., ___ S.W.3d ____ , 2002 WL 31686754 (Tex.

App. - Waco 2002, slip opinion).
19 A Jungian will offer one explanation for your depression; a Freudian
will offer another; and a psychiatrist will often say, “Who cares what
the explanation is; just take this Prozac.®”
20 As noted by the American Psychiatric Association in its Amicus brief
in Kansas v. Hendricks, 521 U.S. 346 (1997), APA Amicus brief at 1996
WL 469200, the ability to predict future behavior is no better than 50
percent - 50 percent and is often as low as 6 percent!
21 This really should be called anatomically exaggerated dolls. The
genitalia are so disproportionate in size, they cannot help but attract
attention.
22 Jim Wood, a researcher and clinician at the University of Texas at El
Paso, concludes: “It would be better if psychologists read tea leaves
instead of the Rorschach: at least with tea leaves, no one but psychologists would take the results seriously.”
23 As used herein, psychology includes psychiatry except to the extent that
psychiatry deals with organic brain disease. Organic brain disease is a
medical condition and the proper subject of expert opinion.
24 The original DSM, published not long after World War II, had 9 general categories of disorders: several kinds of brain disorders; mental
deﬁciency; psychotic disorders; and personality disorders. By 1994,
the DSM-IV had ballooned, containing nearly 400 diagnoses of mental
disorder. See Houts, Arthur C. (2002). Discovery, invention, and the
expansion of the modern Diagnostic and Statistical Manuals of Mental
Disorders. L.E. Beutler & M.L. Malik (eds.), Rethinking of the DSM: A
psychological perspective. Washington, D.C., American Psychological
Association.
25 See Tarasoff v. Board of Regents of the University of California; Amicus
Brief of APA in Kansas v. Hendricks. It is also for this reason that psychologists are unable to explain why not every Vietnam vet has PTSD, or
why not every survivor of the Twin Towers has survivor’s guilt, etc..
26 A recent scientiﬁc review of the literature found no evidence that childhood experiences or traumas cause eating disorders in adolescence.
27 Something as seemingly simple as a diagnosis of clinical depression is
anything but. If the etiology of the depression is unknown, then you
have no way of knowing if you are dealing with a psychological condition or the symptom of an underlying physical condition. Steven
Hotze, M.D., in Houston, treats many women who have been diagnosed
as suffering from depression and who have been prescribed Prozac®
or other mood-elevators. Dr. Hotze’s clinical studies have shown that
virtually all of these women respond to hormone-replacement therapy
and that there is no need to administer Prozac ® or any other moodelevator to these women. The question then is whether these women
were suffering from the psychological condition of depression or from
the physical effects of imbalanced hormones? And, if the condition can
be eliminated through the administration of replacement hormones
in these women, isn’t the prescription of Prozac® merely treating the
symptom, instead of the underlying cause? Which brings us back to
the original question: what is the etiology of the depression and what
is its treatment?

to, is this science?
30 Many psychological tests purport to measure the unconscious, or to
allow the psychologist to delve into the patient’s unconscious. Unlike
conscious thought and cognitive processes that occur outside of conscious awareness (the “subconscious”), the “unconscious” – as a reiﬁed
“thing” – has never been proven to exist. If there is an unconscious, is
it Freud’s “pocket” unconscious, where each individual’s unconscious is
distinct and separate from every other persons’; or is it Jung’s collective
unconscious, where we are all part of a greater unconscious? If Jung
is right, how does the psychologist know that what is being observed
does not actually belong to Osama Bin Laden or Saddam Hussein?
The possibilities of this line of questioning can be more fun than the
law ought to allow.
31 There is a DSM-IV-R, which is an interim revision that made no
signiﬁcant changes to the list of disorders.
32 Quoted from “Coping with Psychiatric and Psychological Testimony” by
Jay Ziskin, Ph.d., Ll. B. - Fifth Edition.
33 If observers cannot even agree on what is being measured, how can
the test pass the test of soft science, much less real science?
34 The computer-generated scoring on the MMPI and the Exner Rorschach - start off with similar disclaimers.
35 Remember the adage from computer programming: “garbage in garbage out.”
36 Based on experience in termination cases, expect the State or the mental
health professional to assert the privileges contained in §§611.001, et
seq., Health and Safety Code, to try to avoid disclosure of this underlying information. The Confrontation Clause should overcome this
assertion of privilege in criminal cases.
37 Based on experience, it is interesting to note how many mental health
professionals will profess to administering tests for which they do not
have any manuals!
38 For years, it didn’t occur to anyone that men might have moods, too!
When men were administered the “Menstrual Distress Questionnaire,”
they wouldn’t admit to having a single headache or grumpy mood. But
when they were given a “Mood Symptoms Inventory” – with physical
symptoms associated with menstruation (such as breast tenderness)
removed – there were no signiﬁcant differences in the scores of men
and women.
39 This problem also ignores the fact that the eighth grade reading level
under the TASS / TAKS tests is what used to be the fourth grade under
the Iowa / Indiana standardized tests. So the ﬁrst questions you have
to ask are, “What do you mean by the eighth grade? And does the
person taking the test even ﬁt that deﬁnition?” If not, the test results
are worthless.

28 For instance, there is disagreement among psychologists as to whether
the IQ test measures innate or acquired intelligence.
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29 There are ﬁve different schools for interpreting the results obtained on
the Rorschach test! Exner just happens to be the school that is most
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the patient and come up with ﬁve totally different results as to the
meaning of those answers, depending on which school you subscribe
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foregoing factual possibilities, if any, is applicable in
the instant case. The district court might have improperly considered Bell’s mental health in contravention
of Thames; or it might have examined factors under
Guidelines §§4A1.3 and 5K2.0, concluded that a downward departure was appropriate, and merely failed to
include a detailed identiﬁcation of its reasons in the
written statement.
In any event, we cannot resolve the uncertainty from
the court’s written statement, and we decline to proceed without a clearer understanding of the district
court’s reasons. Even under the deferential abuse-ofdiscretion standard required under subsection (3)(C),
we must have enough information to determine what
conclusions the district court reached, before we can
decide whether the sentence imposed was within the
proper exercise of the sentencer’s discretion.
There is unfortunately, much more to Bell. Bell discusses, in
detail, the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003 which was signed
into law on April 30, 2003. Here’s the “black letter law” which
was designed by Congress to make downward departures more
difﬁcult to sustain on appeal:
The Act changed the standard of review courts of
appeals apply when considering some aspects of sentencing departures, essentially establishing a two-tier
review of such departures. Because the Act became
effective after Bell was sentenced and after the government ﬁled its notice of appeal, we must decide (1)
whether the Act applies retroactively to litigants in
Bell’s position, and (2) if so, how the new standard of
review is properly applied in the instant case, given
the circumstances surrounding the district court’s
departure and its reasons for departing.
•••
Prior to the Act, we reviewed a district court’s decision
to depart from the Guidelines for abuse of discretion.
The Act explicitly changed the standard of review, but
only when courts of appeals consider ‘determinations
under subsection 3(A) or 3(B)’ of 18 U.S.C. §3742(e),
which subsections encompass (1) the district court’s
30 VOICE FOR THE DEFENSE
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issuance of a written statement of reasons for the
departure, and (2) the legality of, justiﬁcation for,
and objectives advanced by the factors on which the
departure was based. The relevant statutory language,
dealing with guideline departures and their review, is
as follows:
(e) Consideration. Upon review of the record,
the court of appeals shall determine whether
the sentence-....
(3) is outside the applicable guideline range,
and
(A) the district court failed to provide the
written statement of reasons required by section 3553(c);
(B) the sentence departs from the applicable
guideline range based on a factor that-(i) does not advance the objectives set forth in
section 3553(a)(2); or
(ii) is not authorized under section 3553(b);
or
(iii) is not justiﬁed by the facts of the case;
or
(C) the sentence departs to an unreasonable
degree from the applicable guidelines range,
having regard for the factors to be considered
in imposing the sentence, as set forth in
section 3553(a) of this title and the reasons
for the imposition of the particular sentence,
as stated by the district court pursuant to the
provisions of section 3553(c); ...
....
The court of appeals shall give due regard to the opportunity of the district court to judge the credibility
of witnesses, and shall accept the ﬁndings of fact of
the district court unless they are clearly erroneous and,
except with respect to determinations under subsection
(3)(A) or (3)(B), shall give due deference to the district
court’s application of the guidelines to the facts. With
respect to determinations under subsection (3)(A) or
(3)(B), the court of appeals shall review de novo the district court’s application of the guidelines to the facts.
We read this language as mandating a two-tier review
of guideline departures, which are addressed generally
by subsection (3). First, we must review de novo the
sentencing court’s decision to depart (under subsection (3)(B)), determining whether the departure is
based on appropriate factors and taking into account
the statutory provisions listed in (3)(B)(i) and (ii),
the facts of the case under review, and the sentencing
court’s application of the guidelines to those facts. Second, if we ﬁnd the decision to depart to be appropriate,
we must review the degree of that departure for abuse

of discretion, based on the sentencing court’s
written statement of reasons for the departure
provided pursuant to §3553(c).
Judge Adelman of the United States District Court for
the Eastern District of Wisconsin recently authored an
opinion granting a downward departure which should be
a model for other district judges. United States v. Eisinger,
___ F.Supp.2d ___, 2004 WL 1368338 (E.D.Wis. June 9,
2004).

Friends of TCDLA is an organization made up of the spouses and
partners of TCDLA members. During TCDLA events, there are
outings and social gatherings for Friends members as well as for the

Judge Adelman
•
Granted the defendant a three-level reduction
under U.S.S.G. §3E1.1.
•
Denied a vertical departure because of the lan
guage of U.S.S.G. §5H1.6.
•
Granted a horizontal departure from criminal
history category III to category I as provided for
by U.S.S.G. § 4A1.3.

spouses of attendees. The purpose of Friends is to be a supporting
organization to TCDLA and its members in the following ways:
n

n

assist in planning social events;

n

promote esprit by selling TCDLA logo merchandise;

n

provide seminar scholarship funds through sales of
merchandise and other fundraising activities;

n

Judge Adelman’s opinion leaves no question as to what
he did or why he did it. Defense lawyers would be well
served to read his opinion before arguing a downward
departure motion. G

to provide volunteers to assist with seminar registration
and activities;

strengthen the organization through personal
relationships among members, their partners and
spouses; and

n

have fun!

Would someone you know like to join Friends of TCDLA?
E-mail friends@tcdla.com for more information or for an application,
or visit www.tcdla.com/about.

Become a Friend today!

It’s Here!
Criminal Evidence Trial Manual
for Texas Lawyers
The newest edition of Murl A. Larkin’s manual is now
available for purchase. This third edition manual has been
edited by Michael B. Charlton, attorney at law, and
Cynthia L. Hampton, TCDLA director of legal education.
The manual covers federal and state evidence rules as
they apply to criminal matters in Texas. Published by the
Texas Criminal Defense Lawyers Educational Institute.
Visit our website at www.tcdla.com
to download a publications order form.
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HIGHLIGHTS
RUSTY
DUNCAN
2004

Special Recognition and Thank You
Craig Jett

Randy Wilson

Defense Lawyer of the Year
F.R. “Buck” Files, Jr.

Hall of Fame Receipents — DeGuerin & Ackerman
Dick DeGuerin
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John E. Ackerman

MEMBERSHIP PARTY
FIESTA TIME
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NO. 2003
STATE OF TEXAS
vs.
GENA SMITH

§
§
§
§
§

IN THE 590TH JUDICIAL
DISTRICT COURT OF
TRAVIS COUNTY, TEXAS

REQUEST FOR A DETERMINATION OF INDIGENCY

COMES NOW, Gena Smith, accused of capital murder in the above-entitled and numbered cause, by
and through her counsel of record, hereby requests a determination of indigency, pursuant to Article 26.04 of
the Code of Criminal Procedure, and appoint as counsel the following undersigned attorney, and would show
the Court the following:
I.
Article 26.04(p) of the Code of Criminal Procedure provides that a trial court may make an indigency
determination of a formerly non-indigent person if there has been a material change in ﬁnancial circumstances.
Ms. Smith has shouldered the entire burden of defense herself. However, she has depleted her funds and no
longer has the ﬁnancial resources to pay for all that is necessary to her defense.
II.
Article 26.04(m) of the Code of Criminal Procedure provides that this Court may consider such factors as income, source of income, property owned, outstanding obligations, necessary expenses, the number
and ages of dependents, and available spousal income.
III.
Investigative and legal services are necessary to the defense of this case. However, Ms. Smith has virtually nothing left to obtain these services. She therefore requests the Court to make an indigency determination
and declare her indigent.
WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that this Motion be granted.
Respectfully submitted,

Keith S. Hampton
1103 Nueces Street
Austin, Texas 78701
(512) 476-8484
FAX: (512) 476-0953
Texas Bar. No. 08873230
ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE: I hereby certify that a true and correct copy of the foregoing Motion has been
delivered to the District Attorney’s Ofﬁce, Travis County, Texas on this day, December 8, 2004.
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NO. 2003
STATE OF TEXAS

§
§
§
§
§

vs.
GENA SMITH

IN THE 590TH JUDICIAL
DISTRICT COURT OF
TRAVIS COUNTY, TEXAS

AFFIDAVIT OF INDIGENCY

TO THE HONORABLE JUDGE OF SAID COURT:
BEFORE ME, the undersigned authority, on this day personally appeared the defendant in the above
styled and numbered cause who was known to me to be the person whose signature is subscribed hereto as
Afﬁant, who being by me duly sworn on oath deposes and states as follows:
“My name is Gena Smith and I am charged with capital murder in the above styled and
numbered cause. I have no income and cannot post bail. I have no spousal obligations or
income, and no dependents. I lack sufﬁcient ﬁnancial resources to fund my defense. All the
money that I did have has been spent on my defense, and I have virtually nothing left.

Gena Smith, DEFENDANT

SWORN TO AND SUBSCRIBED before me, the undersigned authority on this day, December

, 2004.

DISTRICT CLERK/NOTARY PUBLIC
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SUPREME COURT
Actual innocence exception for defaulted claims cannot be expanded to non-capital
cases: DRETKE V. HALEY, __ U.S. __, 124 S.Ct. 1847, 158 L.Ed. 2d 659 (2004), cert to 5th
Circuit (306 F.3d 257), Reversed and remanded, 5/3/04; Opinion: O’Connor; Dissents:
Stevens and Kennedy.

Cynthia Hampton

Haley was tried for theft, with two prior theft convictions for enhancement. He was
also convicted under TPC §12.42, the habitual offender statute, which requires the ﬁrst
conviction to be ﬁnal before the defendant commits the second crime. Haley committed his
second crime three days before the conviction for his ﬁrst crime was ﬁnal. No one noticed
this error — neither the prosecutor, judge, nor defense attorney, and it was not raised on
appeal. Haley then ﬁled this habeas petition asserting actual innocence. The federal courts
have recognized an exception to the bar against hearing procedurally defaulted constitutional claims absent a showing of cause and prejudice. The narrow exception is applied to
a conviction of one who is actually innocent of the substantive charge in capital cases. The
district court concluded the exception should be expanded to non-capital cases, and the
5th Circuit afﬁrmed.
HELD: A federal court may not entertain the question of whether to apply the actual
innocence exception to the bar against hearing procedurally defaulted constitutional
claims to non-capital cases without ﬁrst addressing nondefaulted claims. While this issue is important, federal courts should not entertain claims to expand the exception when
adequate alternatives are available. As Haley had an ineffective assistance of counsel claim
that would give him the relief he seeks (i.e. resentencing) there was no need for the district
court to deal with the exception.
Case dismissed for want of jurisdiction because of failure to comply with 28 U.S.C.
§1257: JOHNSON V. CALIFORNIA, __ U.S. __, 124 S.Ct. 1833, 158 L.Ed.2d 696 (2004), Cert.
to California Supreme Court (71 P.3d 270), Dismissed, 5/3/04; Opinion: Per Curiam.

Mike Charlton

The California Court of Appeals held that Johnson was entitled to relief, but did not
decide whether his separate evidentiary and prosecutorial misconduct claims could be
independent grounds for reversal. On appeal, the California Supreme Court reversed the
case and remanded the separate evidentiary and prosecutorial misconduct claims for further
proceedings.
HELD: The cert petition is dismissed for want of jurisdiction. The Court decided it
lacked jurisdiction, stating that compliance with 28 U.S.C. §1257 is essential for determining
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the merits of a case brought before it. Although this case came
close to satisfying jurisdiction under “those situations where
the federal claim has been ﬁnally decided, with further proceedings on the merits in the state courts to come, but in which
later review of the federal issue cannot be had,” this ground for
jurisdiction was not satisﬁed. The California Court of Appeals’
opinion was only partially published, and the unpublished part
of the opinion included the separate evidentiary and prosecutorial misconduct claims that had yet to be determined. However,
Johnson, in his cert petition, failed to include the unpublished
portion of the appellate court’s opinion. Under the Court’s rules,
a petitioner must include any “relevant opinions … entered
in the case” and without the unpublished portion of the decision, the Court concluded that it lacked sufﬁcient evidence to
determine that the Supreme Court of California’s decision was
ﬁnal. Under this analysis, the Court concluded it did not have
jurisdiction to decide the case on its merits and dismissed the
case for want of jurisdiction.
Ninth Circuit failed to give proper deference to state court’s
determination: MIDDLETON V. MCNEIL, __ U.S. __, 124 S.Ct.
1830, 158 L.Ed. 2d 701 (2004), Cert. to 9th Circuit (344 F.3d
988), Reversed, 5/5/04: Opinion: Per Curiam.
McNeil was convicted of second-degree murder for killing
her husband, asserting a battered women’s defense. The jury
was instructed on voluntary manslaughter which included a
requirement that McNeil be in imminent peril that is apparent to a reasonable person. McNeil contended the reasonable
person standard for imminent peril prevented the jury from
considering her imperfect self-defense claim and as a result
the lesser conviction of voluntary manslaughter was not available. The California Court of Appeals conceded the instruction
was an improper deﬁnition of imminent peril but upheld the
conviction, but the 9th Circuit.reversed. McNeil claimed on
appeal that the reasonable person standard for imminent peril
was erroneously included in the jury instructions.
HELD: The judgment is reversed because proper deference
was not given to the state court’s decision and the Court of
Appeals was incorrect in concluding the state court unreasonably applied federal law. Supremes also said the lower court
did not ignore the faulty instruction but held that given other
circumstances, where the charge correctly stated that McNeil’s
belief could be unreasonable, this instruction was not likely to
have misled the jury. The Court further held the assumption
that counsel’s arguments clarify an ambiguous jury charge
is particularly apt when it is the prosecutor’s argument that
resolves the ambiguity in favor of the defendant, such as it was
in this case.
Bribery statute is not unconstitutional: SABRI V. UNITED
STATES, __ U.S. __, 124 S.Ct. 1941, 158 L.Ed. 2d 891 (2004),
Cert. to 8th Circuit (326 F.3d 937); Afﬁrmed, 5/17/04; Opinion:
Souter
Sabri offered three separate bribes to a city councilman to

secure favorable rulings from a community housing and development committee. Prior to trial, Sabri moved to dismiss
the bribery indictment under Section 666 claiming the statute
was unconstitutional on its face for failure to require proof of
a connection between federal funds and an alleged bribe. The
district court held that Section 666 was invalid, but the 8th
Circuit reversed. That court held that an absence of an express
requirement to prove some connection between a given bribe
and federal funds was not fatal, and that the statute was constitutional under the Necessary and Proper Clause.
HELD: Under 18 U.S.C. § 666(a)(2), it is not necessary to
prove a connection between a given bribe and receipt of federal funds in a charge of bribery. Supremes unanimously held
that 18 U.S.C. §666(a)(2), forbidding bribery of state, local and
tribal ofﬁcials of entities that receive at least $10,000 in federal
funds, is a valid exercise of congressional authority under Article
I of the Constitution, and that it is not invalid because it lacks
an express requirement to prove some connection between a
given bribe and receipt of federal funds. The Court noted that
§666 addresses the problem of proving a connection between
a bribe and receipt of federal funds at the source of the bribes,
using rational means, to safeguard the integrity of the state, local and tribal entities that receive federal funding. The Court
held that although not every bribe is traceable to federal funds,
enforcement of §666 is not beyond federal interest and is a valid
exercise of Congress’ Article I authority.
“Cut-down procedure” – Habeas Corpus was not required
when challenge was not to conviction or duration of sentence:
NELSON V. CAMPBELL, __U.S. __, 124 S.Ct. 2117, 158 L.Ed.
2d 924 (2004), Cert. to 11th Circuit (347 F.3d 910), Reversed
and remanded, 5/24/04: Opinion: O’Connor.
Nelson was convicted of capital murder and sentenced to
death by lethal injection. A ‘cut-down’ procedure was found
necessary to administer the lethal injection on Nelson, which
requires a cut to the arm or leg to provide access to the veins.
He ﬁled a 42 U.S.C. §1983 action seeking a permanent injunction to stop the ‘cut-down’ procedure and a temporary stay of
execution because of cruel and unusual punishment and deliberate indifference to his medical needs which are in violation of
his civil rights. Federal district court dismissed the complaint.
On appeal, the 11th Circuit afﬁrmed the dismissal holding the
§1983 claim was functionally equivalent to a habeas petition
and that Nelson’s claim of being denied access to a physician
was barred by previous rulings.
HELD: §1983 is an appropriate vehicle for Nelson’s 8th
Amendment claim seeking a temporary stay of execution
and permanent injunctive relief in regards to a condition
of conﬁnement. Venous access would not be eliminated by
enjoining the ‘cut-down’ procedure so the duration of sentence
or method of execution are not called into question allowing
for use of §1983. The State would be able to continue with the
sentence and execution by altering a preliminary procedure.
Habeas corpus was not required when the challenge is not to
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the conviction or duration of the sentence. Court rejects the
state’s argument that its holding would open the ﬂoodgates to
all manner of method-of-execution challenges and last-minute
stay requests. Because the Court does not here resolve the question of how to treat method-of-execution claims generally, the
instant holding is extremely limited. Moreover, merely stating
a cognizable §1983 claim does not warrant a stay as a matter
of right. A court may consider a stay application’s last-minute
nature in deciding whether to grant such equitable relief. And
the ability to bring a §1983 claim does not free inmates from
the substantive or procedural limitations of the Prison Litigation Reform Act of 1995.
Officers may conduct search of entire vehicle even if
defendant is already outside car: THORNTON V. UNITED
STATES, __U.S.__, 124 S.Ct. 2127, 158 L.Ed. 2d 905 (2004),
Cert to 4th Circuit (325 F.3d 189), Afﬁrmed, 5/24/04; Opinion:
Rehnquist.
Ofﬁcer observed Thornton suspiciously driving, but before
he could pull him over, Thornton drove into a parking lot and
got out of his vehicle. Ofﬁcer asked him for his license and
told him that his license tags did not match the vehicle he was
driving. After consenting to a pat-down, Thornton admitted
to possessing dope, and was arrested. A search of the vehicle
revealed a handgun under the driver’s seat. Thornton sought to
suppress the ﬁrearm as the fruit of an unconstitutional search.
District court denied the motion and on appeal, Thornton
argued the rule in New York v. Belton (which states that when
an ofﬁcer has made a lawful custodial arrest of an occupant of
a vehicle, the Fourth Amendment allows the ofﬁcer to search
the passenger compartment of the vehicle as a search incident
to arrest) was limited to situations where the ofﬁcer initiated
contact with an arrestee while he was still an occupant of the
vehicle. The 4th Circuit afﬁrmed the conviction.
HELD: A police ofﬁcer may search the suspect’s vehicle
even if the police ofﬁcer made the custodial arrest after the
suspect left his vehicle. Belton governs even when an ofﬁcer
initiates contact with a suspect while the suspect is out of his
vehicle. The Court explained that Belton’s rationales of preserving evidence and ofﬁcer safety are the same whether or not the
ofﬁcer initiates contact while the suspect is inside or outside
the vehicle. Further, although the ﬁrearm in this case may not
have been readily available to Thornton since he was out of his
car at the time of the initial contact with the ofﬁcer, nevertheless, Belton applies because of the necessity to establish a clear
rule for police ofﬁcers during a custodial arrest. Thus, once an
ofﬁcer determines that probable cause exists for an arrest, it is
reasonable to allow ofﬁcers to ensure their safety and to preserve
evidence by searching the entire passenger compartment of the
vehicle. 4th Court’s judgment is therefore afﬁrmed.
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FIFTH CIRCUIT
Ineffective Assistance – Failure to properly advise of base
level offense: UNITED STATES V. GRAMMAS, __ F.3d __, (5th
Cir. No. 03-50310 2004)
Counsel held ineffective in altering vehicle identiﬁcation
number case for failing to realize (and, therefore, failing to advise
the defendant) that his prior convictions were crimes of violence that raised the base offense level for sentencing. Counsel’s
conduct was deﬁcient because failure to properly advise the
defendant of the maximum sentence that he could receive falls
below an objective standard of reasonableness. The defendant
was prejudiced because there is a reasonable probability that
if he had known of the greater sentencing exposure, he would
have pled guilty and availed himself of a guidelines reduction
for acceptance of responsibility.

COURT OF CRIMINAL APPEALS
PDR OPINIONS
State’s PDR from Montgomery County, Dismissed as Moot,
5/5/04 – State cannot appeal from pretrial order because
such appeal is interlocutory: MARK HAMILTON MORGAN
v. State, __S.W.3d __ (Tex.Crim.App. No. 1083-03, delivered
5/5/04); Offense: DWI; Sentence: (none – state’s appeal); COA:
110///512 – Beaumont 2003; Opinion: Keasler, joined by everyone but Keller and Cochran, who concurred in result.
Appellant was charged by information with DWI, with one
prior DWI alleged for enhancement. The state wanted the judge
to make “a pre-trial determination of whether, if the defendant
is found guilty, the jury will be instructed to consider a Class A
range of punishment if the prior conviction is found true” as
he had done in previous cases. The State explained that it was
seeking a pretrial ruling rather than disrupt the proceedings
with an appeal after a ﬁnding of guilt. The judge refused, stating: “it’s impossible for the Court to instruct on a Class A range
because same has not been pled because I feel like it has to be
an element of the offense to come under 49.09 Class A offense.
The separate paragraph is pleading for enhanced B under 12.43
of enhancement for punishment, and that’s not what the State
wants.” In a written order, the judge granted the state’s motion
in that he agreed to provide a pretrial ruling. He ruled that he
would not instruct the jury on the Class A range of punishment
if the defendant were found guilty and the enhancement paragraph were found true. The State appealed this pretrial ruling.
COA held it had jurisdiction over the appeal, but remanded the
case to the trial court after ﬁnding no error in what the trial
court had done. State’s PDR was granted to determine whether
the prior conviction of a DWI offense punishable as a Class A
misdemeanor is an element of the offense that should be read
and proved by the State at guilt-innocence. CCA also granted
review on its own motion to determine whether Art. 44.01, or
any other law, authorizes the State’s appeal in this case.

HELD: Because this is an interlocutory appeal for which
appellate courts have no jurisdiction, it is dismissed. TCCP
art. 44.01(a)(1), authorizes the state to appeal an order that
“dismisses an indictment, information, or complaint or any
portion of an indictment, information, or complaint.” In State
v. Moreno, 807 S.W.2d 327, 334 (Tex.Crim.App. 1991), the CCA
construed the meaning of “dismisses” in the statute:
“[T]he State has the power to appeal from any trial court
order concerning an indictment or information . . . whenever the order effectively terminates the prosecution in
favor of the defendant.” That happens, we held, “whenever
the effect of the [trial court’s] order forces any alteration of
the indictment or information before the trial on the merits
and the State is not willing to comply with that order.”
Using the above language, the state says the trial court’s order
in this case “effectively quashed the information and terminated
the prosecution of a Class A misdemeanor.” The State also contends “[t]he fact that the trial court did not actually or physically
quash any part of the State’s indictment [sic] is of no moment.”
Instead, according to the state, the order “required the State to
amend the information.” CCA doesn’t buy this argument:
Regardless of how the trial court were to rule on the State’s
pretrial motion, this DWI prosecution would proceed.
It may not proceed in the manner in which the State or
Morgan desired. It may proceed with the evidence of the
prior DWI conviction being admitted at guilt-innocence ...
The order does not force an alteration of the information
before trial can proceed. Instead, it forces the State to alter
the information before trial can proceed in the manner in
which the State chooses. *** Since the prosecution would
proceed regardless of the trial court’s ruling, this is an interlocutory appeal. As a general rule, interlocutory appeals
are not permitted. *** The State acknowledges that this case
will proceed, one way or another, after the trial court’s order.
So the trial court’s order did not terminate the prosecution,
and no jurisdiction exists for this appeal.
The trial court’s order did not “effectively terminate[] the
prosecution” as argued by the state. The order in this case affected only Appellant’s possible punishment range, thus it was
interlocutory. Because of its disposition of the jurisdictional
issue, CCA does not need to determine the merits of the state’s
ground for review. The appeal is dismissed, and the case is
remanded to the trial court.
Appellee’s and State’s PDRs from Smith County, Afﬁrmed/
Reversed, 5/19/04;
Case of first impression – Punishment evidence elicited
during a “pass for plea” proceeding is protected by TRE 410:
KELVIN DEWAYNE BOWIE v. State, 135 S.W.3d 55 (Tex.Crim.
App. 2004); Offense: Murder and Perjury; Sentence: 30 years;
COAs: Afﬁrmed (No. 05-02-00527-CR – Dallas 2003) and
Reversed (Nos. 12-02-00182-CR & 12-02-00183-CR – Tyler
2003); Opinion: Holcomb, Meyers, Price, Womack and Johnson;

Dissent: Cochran, joined by Keasler; Keller joined in part, but
dissented in part w/note.
In Smith County, Judge Kent refuses to entertain plea bargains. Instead, under her “timely pass for plea” procedure, the
State consents to the defendant’s waiver of jury trial and defendant enters a guilty plea, both parties understanding the court
will allow defendant to withdraw the plea if the punishment
assessed exceeds that to which the defendant would agree. After
evidence supporting the plea is presented, the court hears evidence and argument on punishment and makes and announces
a punishment decision. The trial court then gives defendant the
option of accepting that sentence or withdrawing his plea and
receiving a jury trial. If defendant does not ask to withdraw the
plea, the judge enters judgment on the plea. Here, following this
proceeding, Appellant testiﬁed to a story different from that he
told the grand jury. After hearing punishment evidence, Judge
Kent assessed punishment at 50 years. Appellant decided to
withdraw his plea. The case was transferred to Dallas county,
where Appellant was convicted, and assessed 30 years. The State
was allowed to introduce at trial the testimony of Appellant
during the plea proceeding in Smith county. The Dallas COA
reversed, holding that TRE 410(3) protected Appellant’s plea
and the statements he made in court. Meanwhile, Smith county
indicted him for perjury, and he once again went before Judge
Kent, who suppressed his testimony during the pass for plea
proceeding. However, the Tyler COA held the statements were
permitted during the trial, and reversed Judge Kent’s suppression of them. These PDRs were both granted to determine the
correctness of each COA’s opinion.
HELD: Any statement made in the course of a “timely pass
for plea” proceeding where the plea of guilty is later withdrawn, will be inadmissible against the defendant who made
the plea, subject to the optional completeness exception to
Rule 410. Rule 410(3) makes inadmissible against the defendant
in a subsequent proceeding “any statement made in the course of
any proceedings under Rule 11 of the Federal Rules of Criminal
Procedure or comparable state procedure regarding ... a plea of
guilty that was later withdrawn ... ” This exclusion is necessary
to protect the withdrawal of the plea itself. It would defeat the
purpose of Rule 410 to exclude evidence of the plea but admit
all the defendant’s statements and concessions made during a
formal plea proceeding when that plea is later withdrawn. The
Dallas court correctly held on direct appeal that based on the
plain language of Rule 410(3), the trial court had abused its
discretion in concluding that the Rule protected only the actual
plea. After an analysis of the state rule, Federal Rule 410, and
Fed.R.Crim.Proc. 11, CCA rules:
Although the “timely pass for plea” procedure is not identical to procedures under Federal Rule 11, it is comparable to
those procedures and consistent with, insofar as it does not
conﬂict with, state plea procedures. Therefore, any statement made in the course of any procedures under a “timely
pass for plea” when the guilty plea is later withdrawn, will
be protected by Rule 410(3).
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Furthermore,
Contrary to the State’s contention, Rule 410(3) does not
protect only the entry of the plea or written stipulations. If
Rule 410(3) were limited only to the defendant’s entry of
his plea of guilty, it would be meaningless, because the plea
of guilty is already protected under Rule 410(1). Likewise,
evidence to support the guilty plea may be introduced in
the form of written stipulations, but may also be presented
orally. Furthermore, if the defendant does not waive appearance, confrontation, and cross-examination of witnesses, the evidence may be presented through testimony
under oath by witnesses, including the defendant. Therefore, Rule 410(3) does not protect only written stipulations
and does not exclude from its protection statements made
under oath and subject to cross-examination.
Finally, the CCA rules:
[R]egarding the plea and statements regarding punishment to be a distinction without relevance under Rule
410(3). “Regarding a plea of guilty later withdrawn ... ,”
describes the circumstance in which 410(3) will protect
statements made in the plea proceedings, it does not deﬁne
a subcategory of statements made in the course of the plea
proceeding. We interpret the plain meaning of Rule 410(3)
to be that any statement made in the course of a “timely
pass for plea” proceeding where the plea of guilty is later
withdrawn, will be inadmissible against the defendant
who made the plea, subject to the optional completeness
exception to Rule 410.
As to the Dallas COA, its judgment is afﬁrmed.
HELD: Rule 410 contains no exception for perjury or
impeachment. The Tyler COA found that policy involved in
protecting statements under Rule 410(3) should not extend
so far as to allow a defendant to lie under oath with impunity. Although Fed.R.Evid. 410 and Fed.R.Crim.Proc. 11 both
provide an exception that statements otherwise inadmissible
under Federal Rule 11 and Federal Rule 410 are admissible in a
prosecution for perjury, Texas Rule of Evidence 410 does not
include such an exception. The reasons for this omission are not
clear. Regardless of CCA’s opinion of the policy issues involved,
it cannot read into the rule an exception for perjury prosecutions. Also not even Federal Rule 410 provides an exception
for use of otherwise inadmissible statements for impeachment
purposes. Furthermore,
but for the appellant having withdrawn his guilty plea, we
know of no legal impediment to prosecution for perjury
under the facts of this case. The protection afforded under
Rule 410 applies only when a plea is subsequently withdrawn. Therefore, it was in appellant’s interest, as well as
the State’s, for appellant to testify truthfully at the “timely
pass for plea” proceeding if they were to be able to dispose
of this case without the necessity, expense, and uncertainty
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of a trial. If the appellant shot the victim while protecting
his sister, as he testiﬁed before the grand jury, this could
constitute a defense of protecting a third person which
might prevent the judge from accepting his plea of guilty.
Therefore, regardless of its possible veracity, it became necessary for him to retract his prior inconsistent grand jury
testimony in order to attempt to resolve his case without
going to trial.
Thus, the Tyler COA erred, and its judgment is therefore
reversed.
State Prosecuting Attorney’s PDR from Jefferson County,
Reversed, 5/19/04;
Mosley factors apply to punishment phase of non-capital
murder trial: DANIEL DALLAS HAWKINS v. State, 135
S.W.3d 72 (Tex.Crim.App. 2004); Offense: POCS; Sentence: 18
years (prior convictions); COA: Reversed (99///890 – Corpus
Christi 2003); Opinion: Keller, joined by Meyers, Price, Womack,
Keasler, Hervey, Holcomb and Cochran; Concurring opinion:
Womack, joined by Holcomb and Cochran; Concurring opinion: Johnson.
During closing argument after the punishment phase, the
prosecutor said:
[A]bout good time credit and parole. We can’t tell you how
the Board of Prisons [sic] and Parole is going to handle
this particular inmate and when he’s going to be released.
The only thing we can tell you for sure because it’s the only
thing we know for sure is that he will do — whatever your
sentence is, you know he will do at least a quarter. When his
time — plus his good time credit equals a quarter, okay, so
it would be less than a quarter, but that’s what we know for
sure, okay. I hope that makes sense to you. It’s pretty clearly
written and explained here. But that’s the one thing that we
can tell you for sure, okay. That when his good time and
credit - his good time and actual time reaches one quarter
of whatever you send back is what he will actually serve
before he’s released back into your community.
Appellant’s objection to this argument was sustained, and
the trial court admonished the jury to disregard it, but did not
grant his requested motion for mistrial. COA reversed after
holding the argument was improper because it speciﬁcally applied parole law to the defendant on trial, and further held the
improper argument was not cured by the trial court’s instruction
to disregard because the argument violated a mandatory statute.
After conducting a harm analysis COA reversed and remanded
for a new punishment hearing. The State Prosecuting Attorney’s
(“SPA”) PDR was granted to second guess the harm analysis.
HELD: The trial court did not abuse its discretion in denying the request for a mistrial. In reversing, COA applied the
three-factor test articulated in Mosley v. State, 983 S.W.2d 249
(Tex.Crim.App. 1998), which balanced: (1) the severity of the
misconduct, (2) measures adopted to cure the misconduct, and

(3) the certainty of conviction absent the misconduct. COA
found the conduct to be severe because it violated a mandatory
statute and it was not an isolated incident, but was a repeated
reference to how the law of parole would be applied to appellant.
COA stated it could consider additional acts of misconduct in
conducting the harm analysis, and it counted four sustained
objections prior to the complained-of argument. COA stated
“these improper arguments resulted from arguments outside
the record, and on how parole was applied to appellant in an
earlier case.” In addition, COA faulted the prosecutor for making, after the complained of argument, “yet another improper
argument on a subject outside the record to which appellant
objected and the trial judge instructed the jury to disregard.”
CCA ﬁrst faults the COA for calling its analysis a harm analysis. “A harm analysis is employed only when there is error,
and ordinarily, error occurs only when the trial court makes a
mistake. Here, the trial court sustained the defense objection
and granted the requested instruction to disregard. The only
adverse ruling - and thus the only occasion for making a mistake
- was the trial court’s denial of the motion for mistrial. Under
those circumstances, the proper issue is whether the refusal to
grant the mistrial was an abuse of discretion.” However, CCA
does agree with the COA that Mosley, a capital case, does apply
in the punishment phase of a non capital case:
We balance three factors: (1) the severity of the misconduct
(prejudicial effect), (2) curative measures, and (3) the certainty of the punishment assessed absent the misconduct
(likelihood of the same punishment being assessed).
Then, in an unnecessarily lengthy opinion, CCA conducts
its own Mosley analysis and, after balancing the above factors,
decides the COA was wrong:
The error was isolated and not egregious. Curative action
was taken by the court with two immediate instructions,
by the prosecutor with an apology and retraction, and in
the jury charge with a correct statement of the law and an
admonition not to determine how good time and parole
law would apply to appellant. And appellant’s possession
of a deadly weapon in the present offense plus a string of
prior convictions handily explains the jury’s 18-year sentence in this case. Under the circumstances, the trial court
was reasonable in believing that its instruction to disregard
was effective and that appellant suffered no prejudice from
prosecutor’s improper remark. We conclude that the trial
court did not abuse its discretion in denying the request
for a mistrial.
Judgment is reversed, and the case is remanded to COA so
that it may consider Appellant’s remaining points of error.

DEATH PENALTY OPINIONS:
Conviction afﬁrmed on remand from Supreme Court: Afﬁrmed, 5/5/04;

MICHAEL WAYNE HALL, __S.W.3d __ (Tex.Crim.App. No.
73,787, delivered 5/4/04) from Tarrant County, on Remand from
U.S. Supreme Court; Opinion: Keller, joined by Meyers, Price,
Womack, Keasler, Hervey and Cochran; Concurring opinion:
Price, joined by Cochran; Dissent: Johnson, joined by Holcomb;
Dissent: Holcomb.
Facts: Appellant and his friend abducted and killed 19-yearold mentally-retarded Amy for no apparent reason. In a TV
interview Appellant bragged about how easy the killing was, and
said he did it because he had a “sucky-ass life” and wanted to
die. Appellant was convicted and sentenced to death in 2000.
Hall v. State, 67 S.W.3d 870 (Tex.Crim.App. 2002). Meanwhile,
the Supreme Court handed down Adkins v. Virginia, 536 U.S.
304 (2002), holding that execution of mentally retarded persons
violates the federal constitution. Appellant’s state writ asserting
he suffered from mental retardation was unsuccessful, but on
certiorari from this direct appeal, the Supreme Court remanded
the case in light of Adkins.
HELD: The Court can take judicial notice of evidence
developed on habeas corpus. CCA details the evidence introduced at the punishment phase of trial and at the habeas corpus
proceeding. A substantial amount of evidence was introduced
indicating that Appellant functioned on the level of an 8 or
9-year-old, read at a 4th grade level, was in special education
classes, couldn’t count money, and had an IQ of 67. The state
introduced testimony indicating Appellant was not retarded.
CCA has previously addressed the issue of judicial notice in
Huffman v. State, 479 S.W.2d 62 (Tex.Crim.App. 1972).
The present case is on all fours with Huffman: as in that case,
we are faced in a direct appeal with an issue that has already
been presented to us on habeas corpus. Consequently, we
address appellant’s mental retardation in light of both the
direct appeal and the habeas records. In this vein, we reject
any notion that the direct appeal record in this case must
be viewed in isolation. The additional, habeas evidence is
before us; taking it into account is necessary for a complete
and accurate view of appellant’s intellectual capabilities.
HELD: Because the defendant has the burden to prove
mental retardation at trial and on appeal, the standard of
review for the appellate court is “almost total deference to
the trial court.”
[M]ental retardation is a single, discrete fact that by itself
mitigates the penalty for capital murder, just as sudden
passion, release in a safe place, and renunciation all are
discrete facts that by themselves mitigate the penalty for
their respective crimes. Given the legislative backdrop for
similar afﬁrmative defenses and analogous punishment
mitigating factors, we ﬁnd, absent further legislative guidance, that mental retardation is the type of issue that must
be proven by the defendant by a preponderance of the
evidence — regardless of when the claim is presented. ***
Giving “almost total deference to a trial judge’s determinaJuly/August
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tion of the historical facts supported by the record” in the
habeas context is essentially the same as Jackson v. Virginia’s
requirement that the evidence be viewed “in the light most
favorable to the prosecution” when the ﬁndings are adverse
to the defendant. Given the same burden, the standard of
deference will also be the same, whether the Court conducts
a sufﬁciency review of a mental retardation claim decided
at trial or a legal review of a trial court’s recommendation
on habeas corpus.
HELD: Because the trial court’s conclusion that Appellant
is not mentally retarded is supported by the record, CCA
defers to that conclusion. Appellant’s claims have already
been reviewed on habeas. Another review produces the same
result:
In an abundance of caution, however, we have re-reviewed
the evidence, and the result of that review is that our conclusion has not changed. While appellant supported his
claim of mental retardation with the testimony of three psychologists, his mother, his brother, his trial attorneys, two
private investigators, four teachers, and a fellow death row
inmate, the State controverted his claim with the testimony
of a psychologist, ﬁve prison guards, a waitress, appellant’s
former work supervisor, a former co-worker, and a police
detective. The State also controverted the claim through
cross-examination, pointing to school records indicating
that appellant was not mentally retarded. There is also the
videotaped interview, the hearing on the defendant’s pro
se motion to remove his attorneys, and of course, the circumstances of the crime itself. While there was signiﬁcant
evidence in favor of a ﬁnding of mental retardation, there
was also signiﬁcant evidence against such a ﬁnding. The
trial judge, who presided over the trial and the habeas proceedings, was in the best position to evaluate the conﬂicting
evidence. Her ﬁndings, which we have judicially noticed in
the current direct appeal, deserve great deference. Because
the trial court’s conclusion that appellant is not mentally
retarded is supported by the record, we should and do defer
to that conclusion.
Concurring Opinion: Judge Price “agree[s] with the majority that we may consider the habeas record in deciding this direct
appeal on remand from the United States Supreme Court. I also
agree that the record in this case supports the trial court’s conclusion in habeas proceedings that the appellant is not mentally
retarded. I write separately to point out that, generally, for the
review of a contested Atkins v. Virginia claim, the trial court will
need to hold a live hearing and not base its decision solely on
afﬁdavits submitted by the parties.”
Dissent: Judge Johnson is “loathe to ﬁnd that appellant is
not mentally retarded when that ﬁnding is based largely on the
lay opinions of a store supervisor, a waitress, a bag boy, and ﬁve
prison guards, and the expert opinion of a psychologist who
could not reach a deﬁnite conclusion, especially when all had
limited contact with appellant. I am unpersuaded that brag42 VOICE FOR THE DEFENSE
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ging or using big words and claiming to read classic literature
establishes that appellant is not retarded. If appellant is, in fact,
retarded, his statements may establish only that he, like many
retarded persons, wishes to be regarded as “normal” and ‘smart’
and that he will behave in ways that he thinks will cause others
to regard him as such, just as persons with normal intelligence
will behave in ways that are perceived as producing acceptance.
As Dr. Church noted in her afﬁdavit, appellant ‘had difﬁculty
with the requirements of doing the work of a “stocker” and
was demoted to bagging groceries.’ She also stated, ‘His main
motivation is not to appear to be a “dummy” in order to mask
his deﬁcits. He tends to say what he has heard others say and/or
to say what he thinks others expect him to say. This is not at
all unusual as a coping mechanism for the mentally retarded
population.’”
Dissent: Judge Holcomb “think[s] this Court should reconsider, sua sponte, our determination on Hall’s writ of habeas corpus and order the convicting court to conduct a live evidentiary
hearing and evaluate the evidence under the preponderance of
the evidence standard articulated in Briseno. Barring that course
of action, I would ﬁnd that a rational jury could have found that
the signiﬁcant evidence adduced in favor of a ﬁnding of mental
retardation outweighed the signiﬁcant evidence adduced against
such ﬁnding. I would therefore ﬁnd that appellant has met his
burden to be granted the relief he seeks, commutation to a life
sentence. Because this Court follows neither course I have laid
out, I respectfully dissent.”
Parole law charge erroneous, though harmless; polygraph
results still not admissible at trial; Afﬁrmed, 5/5/04: VAUGHN
ROSS, __ SW.3d __ (Tex.Crim.Appp. No. 74,459, delivered
5/5/04), from Lubbock County; Opinion: Hervey, joined by
everyone but Keller, who concurred w/o opinion.
Facts: Appellant shot and killed a couple parked in a car in
the alley outside his apartment. The car with the bodies inside
were later found in a ravine about 4 miles away. Police found
glass shards from the car, blood stains and shell casings in the
alley. Appellant and his girlfriend went to the police station
where Appellant told police that he and the female victim did
not get along. Appellant consented to a search of his apartment
which revealed, among other things, the male victim’s blood on
Appellant’s sweatshirt. During a later interrogation Appellant
incriminated himself. CCA rejects Appellant’s claims that the
evidence was legally and factually insufﬁcient.
Parole law charge: The court gave the following charge which
Appellant asserts was erroneous. Appellant complains the
bolded portions of the charge set forth below could have misled
the jury into believing that he might be eligible for parole in
less than forty years. The state concedes the charge is erroneous,
but says it was harmless.
Under the law applicable in this case, the defendant, if
sentenced to a term of life imprisonment, may earn time
off the period of incarceration imposed through the award

of good conduct time. Prison authorities may award good
conduct time to a prisoner who exhibits good behavior,
diligence in carrying out prison work assignments, and attempts rehabilitation. If a prisoner engages in misconduct,
prison authorities may also take away all or part of any good
conduct time earned by the prisoner.

hood that the good conduct time language in the parole
charge misled the jury into believing that a life-sentenced
appellant would be released from prison in less than 40
years. Appellant, therefore, suffered no harm from the
erroneous jury charge. See Luquis, 72 S.W.3d at 364-68;
Almanza, 686 S.W.2d at 171.

It is also possible that the length of time for which the
defendant will be imprisoned on a life sentence might be
reduced by the award of parole.

Polygraph evidence: Appellant wanted to impeach his girlfriend Liza with evidence that she was 97 percent deceptive in
a polygraph exam. Appellant say Liza was the only person who
provided a motive for the murders.

Under the law applicable in this case, if the defendant is
sentenced to a term of imprisonment in the Institutional
Division of the Texas Department of Criminal Justice for
life, he will not become eligible for parole until the actual
calendar time served without consideration of good conduct time, equals forty calendar years. Eligibility for parole
does not guarantee that parole will be granted.
It cannot accurately be predicted how the parole law and
good conduct time might be applied to this defendant if
he is sentenced to a term of imprisonment for life, because
the application of these laws will depend on decisions made
by prison and parole authorities.
You may consider the existence of the parole law and good
conduct time. However, you are not to consider the extent
to which good conduct time may be awarded or forfeited
by this particular defendant.
HELD: The parole law instruction was erroneous because
it does not comply with Article 37.071, § 2(e)(2)(B); however,
the error was harmless.
[W]e do not ﬁnd that the jury was so misled or that there is
a reasonable likelihood that the jury applied the misleading
parole charge in a way that prevented it from considering
that a life-sentenced appellant would not be eligible for
parole for 40 years. The parole charge informed the jury
that a life-sentenced appellant “may” be released from
prison after forty years, not that he necessarily would. See
Luquis, 72 S.W.3d at 364, 366. The jury was instructed not
to consider how good conduct time might be applied to
appellant, and there is no evidence in the record to rebut
the presumption that the jury followed this instruction.
See Luquis, 72 S.W.3d at 366, 368. “Nothing in this record
suggests that the jury discussed, considered or tried to
apply (despite the judicial admonition not to apply) what
they were told about good conduct time and parole.” See
Luquis, 72 S.W.3d at 367 (emphasis in original). “The jury
did not send out any notes indicating or expressing confusion about the possible application of good conduct time
to appellant.” See Id. Finally, during closing jury arguments
at punishment, appellant informed the jury several times
that a life-sentenced appellant would serve at least 40 years
in prison and this was not disputed by the prosecution. See
Id. *** We cannot conclude that there is a reasonable likeli-

HELD: Polygraph results are not admissible at trial.
CCA explains:
Though this Court has held that polygraph evidence is inadmissible for all purposes, appellant claims that this Court
should revisit the admissibility of this evidence under the
later adopted scientiﬁc evidence test set out in Daubert/
Kelly. See Daubert v. Merrell Dow Pharmaceuticals, Inc.,
113 S.Ct. 2786 (1993); Kelly v. State, 824 S.W.2d 568 (Tex.
Cr.App. 1992). The record, however, reﬂects that appellant
presented to the trial court only a memorandum of law
containing various federal court decisions that have upheld
the admissibility of polygraph evidence. This, without more
scientiﬁc proof, would be insufﬁcient under Daubert/Kelly
to establish the reliability of the polygraph evidence in this
case. See Kelly, 824 S.W.2d at 573 (proponent of scientiﬁc
evidence must show that the technique applying the underlying scientiﬁc theory was properly applied on the occasion
in question). And, since we are not reviewing a trial court’s
admission of scientiﬁc evidence on a “bare trial court record
concerning scientiﬁc reliability,” we may judicially notice
that “there is simply no consensus that polygraph evidence
is reliable.” See United States v. Scheffer, 118 S.Ct. 1261, 126566 (1998); Hernandez v. State, 116 S.W.3d 26, 29, 32 (Tex.
Cr.App. 2003) (appellate courts may judicially notice other
courts’ determinations of the unreliability of a particular
scientiﬁc methodology so long as these determinations are
not the sole source for upholding a trial court’s admission
of scientiﬁc evidence).
Other rejected issue: Denial of continuances.

PDRs Granted in May 2004
(Continued on the next page.)
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PDR No

Name/COA
Citation

Appellant/State

County

Offense.

03-1729,
Maurice Jabarr
Appellant’s PDR
Harris
Burglary, Agg. Rob. &
1730,
Charles unpublished
Kidnapping
1731
1. The Court of Appeals erred in relying on a presumption that the trial court disbelieved Appellant’s afﬁdavits introduced at the motion for
new trial hearing because Appellant is precluded from rebutting the presumption pursuant to Tex.R.App.P. 21.8 (b).
2. The Court of Appeals erred in holding that a deferential standard of review applies to the trial court’s resolution of historical facts even
where, as here, they are not based on conﬂicting afﬁdavits.
3. The Court of Appeals erred in holding that counsel’s advice to Appellant to plead guilty because there was no viable legal challenge to
Appellant’s confession was objectively reasonable because it was informed by his objectively unreasonable decision to forego any investigation
whatsoever into the facts and circumstances surrounding Appellants confession.
03-1738
Craig Allen Kothe
State’s PDR
Kendall
POCS
designated for
publication
1. When an ofﬁcer resolves the original detention issue following a valid trafﬁc stop, is the continued detention of the driver while waiting on
the return of a routine computer driver’s license check reasonable?
2. Does an appellate court err by holding that the defendant’s lack of standing is “transcended” by an earlier illegal detention?
03-1531
Kimberly Haley
State’s PDR
Travis
POCS w/intent to deliver
113///801
1. Whether an extraneous offense was admissible at punishment under either of two theories: Appellant was a party to the offense and the
state proved her guilt beyond a reasonable doubt, or regardless of whether party liability was proven beyond a reasonable doubt, Appellant
committed a “bad act” by her involvement in the offense.
2. The punishment phase charge requires that the jury ﬁnd extraneous offenses beyond a reasonable doubt before that evidence may be considered. Must the jury also be instructed on the law of parties if the defendant’s guilt of the extraneous offense is based on the law of parties?
3. Whether the Court of appeals conducted a proper harm analysis.
4. Whether the trial court erred by admitting “victim impact” evidence regarding the extraneous offense.
03-2030
Noel Betancourt
Appellant’s PDR
Kendall
Agg. Sex Assault
Ramon unpublished
Did the Court of Appeals err by not ﬁnding harm when the prosecutor called herself as a fact witness to testify in front of the jury, objected to
being cross-examined, and then argued her credibility to the jury.
04-0093
Bobby Doyle Getts
State’s PDR
Henderson
DWI
unpublished
Did the Court of Appeals correctly interpret the 2001 amendment to Penal Code § 49.09(e) such that the relevant ten-year period for an intervening conviction is now the period between the two prior DWIs, rather than the ten-year period before the date of the primary offense?
91-04
Charles Ray Irving
SPA’s PDR
Orange
Agg. Assault
unpublished
Whether the COA erred in holding that Appellant was entitled to a lesser included instruction on simple assault.
02-28 - 02-030
Brian David
Appellant’s
Tarrant
Agg. Sexual Assault &
Anderson 62///304
Indecency
Whether error in the failure to admonish a defendant of the sex-offender registration requirements of Art. 26.13 (a)(5) was harmless under
TRAP 44.2(b).
03-1998Robert Blankenship
State’s
Travis
Developing Property w/o
03-2004
123///99
Obtaining Approved Site
Plan & Violating Stop
Order
1. Whether the Court of Appeals erred in refusing to consider documents submitted by the state to clarify that an ambiguous sentence in the
notice of appeal meant that the prosecuting attorney personally authorized the appeal before the deadline for ﬁling notice of appeal.
2. Whether the Court of Appeals erred by holding that the state’s notice of appeal requires the personal signature of the prosecuting attorney.
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2ND ANNUAL TEXAS FORENSICS SEMINAR
Course Directors Chris Samuelson, Mike Charlton, Philip Wischkaemper
John Niland and Grant Scheiner l Plano, Texas l August 26 & 27 2004
The 2nd Annual Texas Forensics seminar will
offer detailed hands-on course work, in addition
to some of the topics presented last year. The
seminar is scheduled for August 26 & 27, 2004
in Plano, Texas at the Center for American and
International Law. The program will offer six
tracks covering a wide range of topics. In this
unique format, presenters are actual experts in
their ﬁelds — not lawyers. These experts give
attendees an idea of what an individual in his
or her discipline can do for a lawyer — giving
practical tips for use in a courtroom. The seminar
will include a ballistics track, sex offender track,
DWI track, crime scene investigation track,
mental health track and a technology track.
Destination Information
The seminar will be held at the Center for
American and International Law in Plano, 5201
Democracy Drive at Legacy Park. For a detailed
map and directions, please visit www.cailaw.org
or call 972.244.3400.
Hotel Information
Accommodations are $80 per night at the Marriott Dallas Plano, 7120 Dallas Parkway, Plano,
Texas 75024, 800.228.9290. Space is limited.
Please make reservations by August 20, 2004
to guarantee the special rate and availability
and please mention the Texas Criminal Defense
Lawyers Association (TCDLA).
CLE information
This seminar will be accredited for CLE hours
(amount of hours TBD). Credit may be utilized
toward the CLE requirements for the certiﬁcation and recertiﬁcation of attorneys in criminal
law by the Texas Board of Legal Specialization
and towards the total CLE requirements of the
State Bar of Texas.
Scholarships
There are a number of scholarships available
to deserving attorneys actively engaged in the
defense of criminal cases who can demonstrate
ﬁnancial need. Scholarship requests must be in
writing and state that the applicant is a member
of the State Bar of Texas, the length of time
he/she has been practicing as a criminal defense
lawyer, and whether he/she has ever received
a scholarship from CDLP, TCDLEI, or Friends of
TCDLA. No attorney who is on federal, state, or
other public payroll is able to receive a scholarship, except two scholarships may be awarded
to public defenders who do not have access to
CLE funds. The application should include two
letters of recommendation; one from the Texas
or federal judiciary, the other, preferably, from
a TCDLA member or past member. Applications
are due by August 13, 2004.
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TCDLA 2nd Annual Texas Forensics August 26 & 27, 2004 CLE hours TBD
Location: Center for American and International Law, located at 5201 Democracy Drive
at Legacy Park,Plano, Texas 75024
972.244.340
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or by fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:30 am

Attendee Name: ______________________________ Bar Number: _____________________
Street Address: __________________________________ City: _________________________
State: ________________ Zip:____________ E-mail: ________________________________
Phone: ________________________________ Fax: _________________________________
Current/New Member/Judge Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 13 After August 13
$325
$375
$400
$450

Non-Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 13 After August 13
$425
$475
$575
$625

Student Registration Fees
q member registration (includes CD only)
q non-member registration (includes CD only)

By August 13 After August 13
$25
$25
$244
$244

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member........................$100
materials on CD/member....................$60
printed book/non-member..................$175
materials on CD/non-member.............$115
*Supplies are limited. Seminar books and CD’s must be ordered by August 13, 2004. Walk-in’s
receive CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...................$75
q Renew Membership...................$150
Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q

American Express

q

Discover

_____________________________________________________________________________________
_
Credit Card Number
Expiration Date
_____________________________________________________________________________________
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement
from a current TCDLA member. “As a current member of TCDLA, I believe this applicant to be a
person of professional competency, integrity, and good moral character. The applicant is licensed to
practice law in Texas and is engaged in the defense of criminal cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ____________________________________________________
TCDLA Member’s Signature: _____________________________________________________________
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days
prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will be given on or after August 26, 2004, however you will receive the
course materials.

Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the
VOICE for the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be
deducted as an ordinary business expense. The non-deductible portion of regular and initial memberJuly/August ship
2004dues is $39 in accordance with IRC sec. 6033.

Texas Criminal Defense Lawyers Association
Fall Conference 2004
September 9 & 10, 2004
course directors
David Adler

l

Renaissance Houston Hotel

TCDLA Fall Conference

l

September 9 & 10, 2004

l

14.25 CLE hours

Location: Renaissance Houston Hotel

Henry Bemporad

6 Greenway Plaza East, Houston, Texas 77046

Marjorie Meyers

l

1.800.468.3571

Mail registration to: 1707 Nueces Street, Austin, Texas 78701, or fax to: 512.469.0512

Keith S. Hampton

Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:30 a.m.

David Cunningham

overview

1
2

Track One — Federal Law
with the Great Ones

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________

The “Federal Law with the Great Ones: Past

State: ______________________ Zip:________________ E-mail: ____________________________

Presidents, Hall of Famers and All-Stars” track

Phone: ___________________________________________________ Fax: ____________________

will feature some of the top federal lawyers in
the state. Come hear Racehorce Haynes, Jack
Zimmerman, Richard Anderson, and Robert
Hirschhorn, among others. Topics will include
voir dire, grand jury practice, due process and
the war on terror, and sentencing guidelines.

Track Two — State Appellate
Adocacy
The “State Appellate Advocacy” track will focus
exclusively on appellate procedure in the state
courts.Topics will include motion for new trial,
notice of appeal, brief writing, PDR drafting, oral
argument, and motions for rehearing. Attendees
will learn form the best appellate lawyers in
the state.

destination information
The seminar will be held at the Renaissance
Houston Hotel, 6 Greenway Plaza East,
Houston, Texas 77046. Parking fees of $8 for
self-parking are included in the registration
fees. Accommodations are $99 per night at the
Renaissance Houston Hotel, 6 Greenway Plaza
East, Houston, Texas 77046, 1.800.468.3571.
Space is limited. Please make reservations
by August 18, 2004 to guarantee the special
rate and availability and please mention the
Texas Criminal Defense Lawyers Association
(TCDLA).

CLE information
This seminar will be accredited for 14.25 CLE
hours. Credit may be utilized toward the CLE requirements for the certiﬁcation and recertiﬁcation
of attorneys in criminal law by the Texas Board of
Legal Specialization and towards the total CLE
requirements of the State Bar of Texas.

Current/New Member/Judge Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 27
$295
$370

After August 27
$345
$420

Non-Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 27
$395
$545

After August 27
$445
$595

Student Registration Fees
q registration (includes CD)
q registration with book (includes CD)

By August 27
$25
$214

After August 27
$25
$214

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member........................$100
materials on CD/member....................$50
printed book/non-member..................$175
materials on CD/non-member.............$88
*Supplies are limited. Seminar books and CD’s must be ordered by August 27, 2004.
Walk-in’s receive CD only.
NOTE: Parking fees of $8 for self-parking are included in the registration fees.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150
Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
_____________________________________________________________________________________
_
Credit Card Number
Expiration Date
_____________________________________________________________________________________
_
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and
good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal
cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will be
given on or after August 27, 2004, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec.
6033.
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q New Member Application q Renewal
q Are you a member of the NACDL? q Yes q No
q State whether a membership certiﬁcate is desired q Yes

q No

q Mr. q Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ Fax: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

q First Time Member
q Renewing Membership
q Voluntary Sustaining
q Sustaining
q Public Defender
q Afﬁliate
(Investigator or legal assistant)
q Law Student
q Associate Member (in the ﬁrm
of a sustaining or
charter member)
$50

$75
$150
$300
$200
$50
$50
$20

Certiﬁed Criminal Law Specialist? q Yes q No
Signature: ________________ Date __________
Amount Enclosed $ ___________
q Check enclosed

(payable to TCDLA)

q American Express

VOICE for the Defense

Your membership includes a 10-issue subscription to TCDLA’s ofﬁcial
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education

Receive timely updates about developments in Texas criminal law,
through the Signiﬁcant Decisions Report, our web site, listserv, and
at TCDLA seminars.

Discount Programs
Only our members receive discounts on seminars and publications.

Strike Force

Please check correct category

q Visa q MasterCard

TCDLA Membership Beneﬁts

q Discover

Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.

$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an afﬁliate applicant.
Signature of Member _________________________________________
Member’s Name _____________________________________________

Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

Motions Disk

Your membership includes a motions disk containing 50 commonly
needed motions to make your practice easier.

Directory

When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join More Than 2,000 Texas Defenders Now!
TCDLA Needs You! Add your name to the TCDLA rolls to support its programs as it educates the legislature, public and criminal
defense bar.

Get Involved! We need your help to support the only voice for

the defense in Texas on key constitutional and criminal justice policy
questions. Contribute to a committee such as the Amicus Curiae Committee and let us know who you know in the legislature.

Eligibility A member in good standing of the State Bar of Texas

(student and afﬁliate applicants excepted) who is engaged in the
defense of criminal cases is eligible for membership upon approval of
application and receipt of annual membership dues. An application
must be endorsed by a TCDLA member in good standing. Members
of the judiciary (except honorary members) and those regularly employed in prosecutorial ofﬁce are not eligible.

