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TCDLA Tyler DWI Seminar
July 2, 2004
Course Director
Kelly Pace — Tyler, Texas
7:30 am

Registration

8:15 - 8:30 am

Welcome		
l Weldon Holcomb

8:30 - 9:00 am

Blood & Alcohol
l Dr. Gary Wimbish

9:00 - 9:30 am

Stops, Searches & 		
Seizures
l Kelly Pace

9:30 - 10:00 am

DWI Voir Dire
l Todd Overstreet

10:00 - 10:30 am

Examination of 		
Technical Supervisor
l TBA

10:30 - 10:40 am

Break

10:40 - 11:10 am

Cross Examination of
Arresting Officer
l George Milner, III

11:10 - 11:55 am

SFST			
l Troy McKinney

11:55 - 12:15 pm

Lunch - Deli Buffet

12:15 - 1:00 pm

Panel Discussion
l TBA

1:00 - 1:15 pm

Break

1:15 - 1:45 pm

Attacking the Video
l Grant Scheiner

1:45 - 2:15 pm

ALR/ALR Update and
Occupational License
l John Trube

2:15 - 3:15 pm

Case Law Update and
Mata el at.
l Jason Cassell
Break

3:30 - 4:00 pm

Judicial Perspective
l Hon. Daryl Coffey

4:00 pm

Adjourn

Destination Information
The seminar is being held at the Holiday
Inn Select, located at 5701 S. Broadway,
Tyler, Texas 75703. Rooms are blocked at a
rate of $70 a night. You will need to make
a reservation by June 10, 2004 in order to
guarantee this room rate and availability.
Call the Holiday Inn Select at 1.800.HOLIDAY
and be sure to mention the Texas Criminal
Defense Lawyers Association block to reJune

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________
State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________
Current/New Member Registration Fees		
q registration (includes CD)				
q registration with book (includes CD)			

By June 21
$125		
$200		

After June 21
$175
$250

Non-Member Registration Fees			
q registration (includes CD)				
q registration with book (includes CD)			

By June 21
$225		
$375		

After June 21
$275
$425

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member........................$100
materials on CD/member....................$50
printed book/non-member..................$175
materials on CD/non-member.............$88
*Supplies are limited. Seminar books and CD’s must be ordered by June 21, 2004. Walkin’s receive CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150

3:15 - 3:30 pm

ceive
group
rate.
2 our
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6.50 CLE hours

Tyler DWI l July 2, 2004 l 6.50 CLE hours
Location: Holiday Inn Select
5701 South Broadway, Tyler, Texas 75703 l 903.579.8203
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 8:00 a.m. l Lunch included with registration

Bobby Mims — Tyler, Texas

Schedule

l

2004

Payment 		
Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
_____________________________________________________________________________________
_
Credit Card Number				
Expiration Date
_________________________________________________________________________________
Scholarships and Special Needs
q I am applying for a tuition only scholarship by June 21, 2004. To apply, send a letter 		

indicating: your need, whether you have received a scholarship before, and when.
		
Include two letters of recommendation, one from a member of TCDLA, and one from
a judge. Scholarship for this seminar given by Friends of TCDLA.
q Please check here if you have special needs (dietary, mobility etc.) and we will
contact you.

* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and
good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal
cases, unless a student or affiliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $25 cancellation fee. No refunds will be
given on or after July 2, 2004, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec.
6033.
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protect and ensure
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those individual rights
guaranteed by the
Texas and Federal Constitutions
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and through such cooperation,
education, and assistance
to promote
justice and the common good.

Voice for the Defense (ISSN 0364‑2232) is published monthly, except for January/February and July/Au‑
gust, which are bi-monthly, by the Texas Criminal Defense Lawyers Association Inc., 1707 Nueces Street,
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Sprint PCS is offering a 15 percent discount to TCDLA members
on its wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive
additional discounts on equipment. Contact Craig Benjamin at
512-294-0800 or email craig.d.benjamin@mail.sprint.com.
Viteconline is offering TCDLA members pricing advantages on every‑
thing you need to run your office, such as office supplies, equipment,
and furniture. If you need it, they can get it to you at a low cost and
overnight. Contact James Taylor at 1-800-797-2969 ext 116.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database. Call Le Ann Horrocks at 1-228-872-8479.

Motions Disk. New members are entitled to one free copy of
our State motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attor‑
neys.
Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.

Lois Law is offering a 10 percent discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or dcross@loislaw.com.

Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.

La Quinta is offering a 10 percent discount to all TCDLA members.
Either visit LQ.com and use promotional code TCDLA, or call
800-531-5900 and ask for the discounted rate for the Texas Criminal
Defense Lawyers Association.

Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through the assistance of more than 2000 criminal
defense attorneys.

Subscription Services Inc. is offering up to a 50 percent discount
off the cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.
E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.
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EVOLVING STANDARDS
OF DECENCY: SUPPORT FOR THE
DEATH PENALTY IS WANING
AND HABEAS, FEDERAL COURT
REVIEW OF NEW EVIDENCE PROCEDURALLY BARRED AS AN
ABUSE OF THE WRIT BY THE
COURT OF CRIMINAL APPEALS
As I leave office another Supreme Court Justice has expressed concern that the death
penalty is not being fairly administered in this country. Justice Stevens told a group of
lawyers at dinner last month that the death penalty was “an unfortunate part of our judicial
system” and remarked that he thought “this country would be much better off if we did not
have capital punishment.”2
“Stevens said he `would feel much, much better if more states would really consider
whether they think the benefits outweigh the very serious potential injustice, because
in these cases the emotions are very, very high on both sides and to have stakes as
high as you do in these cases, there is potential for error.’ ” 3

Cynthia Eva Hujar Orr

PRESIDENT’S
Message

In the October 2002 term of the court, four justices opined that executing juveniles was
the equivalent of executing the mentally retarded and is a practice that is “a relic of the
past [that] is inconsistent with evolving standards of decency in a civilized society.”4 The
Supreme court had just held that execution of the mentally retarded was cruel and unusual
punishment based upon evolving standards of decency.5 The court will decide this term
whether the national consensus is that juvenile executions are cruel and unusual punish‑
ment in Roper v. Simmons.6
A recent gallup poll shows that the public is almost evenly divided on the death penalty
while in the nation‘s capital punishment capitol, Houston, 56 percent of persons prefer life
without parole over death as a punishment. Could it be that many of the 94 percent of Texans
that believe an innocent person has been executed are willing to continue to risk doing so?
People of reason are not.
In Banks v. Dretke,7 the Supreme Court decided that it did not matter that Banks could
have found evidence which the state withheld from him. The state has a continuing duty to
correct false information that has been presented to courts. It has a continuing duty to provide
exculpatory or impeaching evidence. And it has the duty to do so considering all of such
information in cumulation, not on a piece meal basis. The high court heard the case because
of the hard work over nineteen and a half years by my patron saints, Scrappy Holmes, lead
counsel, Gerry Goldstein, an expert witness at the state habeas hearing and George Kendall,
co-counsel on the federal leg of the litigation. These lawyers started doing death penalty work
when you could get reversals on a fairly regular basis. They stuck with it when the work grew
grisly, when reversals grew rare in Texas. Tough work for even tougher lawyers.
It was shameful that the state took the ridiculous position in Banks that it could lie to the
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courts about evidence and claims. I doubt the attorney general
was aware its staff took the position that its lawyers could lie
or stand mute while the courts and defendants stood ignorant.
However, the lawyer arguing the case for the State took a beating
from the justices at oral argument:
“Question: But, in the -in the- face of the state’s rep‑
resentation. In other words, if-if they asked for it, I
assume the sate would have said, well, we’ve told them
that there isn’t anything to this. And-and- and you
would - you’re saying that they should have pursued it
in the face of that for the purpose, among other things,
of proving that state’s counsel was lying to them?
Ms. Bunn: Your Honor, they- there was an obligation
from them to pursue the claim further, yes.
Question: Why wasn’t there an obligation on the
part of the prosecutor, having deceived the jury and
the court, to come clean? Why is the burden on the
defendant, who was subjected to false testimony?
Why is- and the prosecutor knows it- why isn’t it the
prosecutor’s burden to come clean at any stage, rather
then let this falsehood remain in this record?
I just don’t understand why it becomes the defendant’s
burden when the prosecutor is best situated to have
the information, was this true or not, did we pay this
informant or not. Why isn’t that a continuing obliga‑
tion on any lawyer who makes a representation that’s
false to a court?
Ms. Bunn: Your Honor, the first- first it is not- that’s
not the question. It is the habeas petitioner’s burden
to allege and prove -provide evidentiary support for
his claim.
Question: Well, but it is the question if- if Justice
Ginsburg is right, that prosecutors have a continuing
obligation.
Ms. Bunn: Well, that obligation is essentially triggered
by materiality, so you have that working as well. But
that does not -the- the state’s continuing obligation
does not basically preclude a finding of -of -of no
cause in a case like this.
Question: Well, if I were a defense counsel, I could
think of a - of a- no more damaging material of crossexamination in this case than to show Farr was paid
money to come up with the story.
Ms. Bunn: Well, Your Honor, again, that- that was not
the -those are not the facts of this case. There’s no
evidence and- and Farr has not said in post-conviction
that he was paid for testimony.

Question: Yeah, that’s true, but I-I mean, whatQuestion: But I think it’s evenQuestion: -what bothers me about your position is, if
we were to say that a defense counsel behaves unrea‑
sonably when he relies upon an explicit statement of
the prosecutor’s, such as I deny the allegation, that’s to
say that the justice system lacks integrity, and indeed
it might contribute to that lack of integrity to impose
this kind of obligation and thereby excuse a prosecutor
under circumstances like this.
					
Ms. Bunn: But to find cause in a case like this would
essentially be to hold that a Brady claim can never be
defaulted becauseQuestion: Of course it can. All that it requires is that
a prosecutor who says, my files are open, who says
that we do not, in fact, deny that we paid money for
related purpose to the witness, all it requires is that he
be telling the truth”8
The court also held that evidence that only went to one’s
death worthiness was material. So often courts considering
writs of habeas corpus discount evidence that does not have
a bearing on guilt or innocence. The Supreme Court in Banks
emphasized the significance of evidence used to obtain a sen‑
tence of death. One of the witnesses in Banks testified that Banks
was retrieving his gun to use in a future robbery when he was
arrested. In fact, the police had employed the witness to create
the future robbery story as a ruse to obtain a gun from Banks
and arrest him. The Supreme Court reversed Banks because this
evidence was material to the jury’s determination of death as
an appropriate sentence.
“ ... Had Farr not instigated, upon Deputy Sheriff
Huff ’s request, the Dallas excursion to fetch Banks’s
gun, the prosecution would have had slim, if any, evi‑
dence that Banks planned to ‘continue’ committing
violent acts. ... Farr’s admission of his instigating role,
moreover, would have dampened the prosecution’s zeal
in urging the jury to bear in mind Banks’s ‘planning
and acquisition of a gun to commit robbery,’ or Banks’s
‘planned violence.’...
...
Because Banks had no criminal record, Farr’s testi‑
mony about Banks’s propensity to commit violent acts
was crucial to the prosecution. Without that testimony,
the State could not have underscored, as it did three
times in the penalty phase, that Banks would use the
gun fetched in Dallas to ‘take care’ of trouble arising
during the robberies. ....
...
Farr’s trial testimony, critical at the penalty phase, was
cast in large doubt by the declaration Banks ultimately
continued on page 42
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Joseph A. Martinez

Executive
Director’s
Perspective

in texas

...

Did you know .... TCDLA is the largest statewide association of criminal defense lawyers
and their affiliates in the country, with 2,509 members.
Please join me in thanking President Cynthia Orr for her leadership during the last year.,
Cynthia brought NACDL to Texas for their mid-winter conference in San Antonio — the
seminar was a success. During her tenure, she initiated innocence work, led a Death Penalty
Think Tank event in Chicago last year, and lead TCDLA’s efforts to establish an on-going
dialogue with the Court of Criminal Appeals related to our CDLP grant.
Please join me in welcoming Dan Hurley, the 34th President of TCDLA. We are all look‑
ing forward to Dan’s leadership and direction in the upcoming year.
Special thanks to our course directors, Cynthia Orr, Craig Jett, Rick Hagen, and Shirley
Baccus-Lobel, for their work on this year’s Rusty Duncan seminar. Due to their efforts we
are anticipating a successful 17th Annual Rusty Duncan Advanced Criminal Law Short
Course. We currently have 475 registrants.
Special thanks to Troy McKinney, course director for the CDLP “Day in the Life” seminar
in Sugarland. We had 70 participants.
Special thanks to El Paso Public Defender Supervisor, Bill Cox, and Philip Wischkaemper.
Both were course directors for the CDLP “Indigent Defense” seminar in El Paso. Special
thanks to El Paso Public Defender, Clara Hernandez, for her support at this seminar. TCDLA
has held two seminars in the past 90 days that focus on training public defenders. We want
to continue to improve our work with all the public defender offices in the state.
Mark your calendars for these outstanding seminars in beautiful locations across the
state:
July 2:
DWI - Tyler; Course Directors: Bobby Mims and Kelly Pace
July 8-9:
Criminal Defense Advocacy - South Padre Island; Course Directors:
Sheldon Weisfeld and Bobby Lerma
August 6:
Day in the Life - Nacogdoches; Course Directors: J.R. Smith and Da‑
vid 		
Moore
August 13:
DWI Top Gun - Houston; Course Directors: Danny Easterling and
Grant Scheiner
August 20:
Day in the Life - Georgetown; Course Directors: Bob Philips, Linda
Icenhaurer-Ramirez and Dexter Gilford
August 26-27: Forensics - Plano; Course Directors: Chris Samuelson, Mike Charl‑
ton, 		
Philip Wischkaemper, John Niland and Grant Scheiner
September 9-10: Duel Track: Federal All Stars and State Appellate Advocacy - Hous‑
ton; 		
Course Directors: Henry Bemporad, Marjorie Meyers, David
Adler 		
and Keith S. Hampton
Cynthia Hampton has completed a new edition of the Criminal Evidence Trial Manual
for Texas Lawyers by Murl A. Larkin. TCDLEI will publish this manual. It will be available
for purchase at Rusty Duncan.
Marisol Whitefield is working on this year’s Membership Directory. Please make sure
all your information is updated by June 15, 2004. The directory will be mailed out in Sep‑
tember 2004.
Good Verdicts to All!
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New Member

Ralph Gonzalez

Melissa Morgan
Lubbock

Prof. Larry Cunningham

Cynthia Hampton

Martin B. Muncy
Andrews

Lars Isaccson

Bobby D. Mims
Philip Wischkaemper
Matthew Toback
Philip Wischkaemper
Jeremy S. Dishongh
Cynthia Hampton
Frank B. Suhr
Prof. Larry Cunningham

Toby Nash
Lubbock

Grant Stevens

Jose M. Gonzalez

Kenneth Richey
Lubbock

John Convery

Anthony R. Segura
Sugarland

Laura B. Kennedy
Houston

Robert Pelton

Collin Shellenberger
Lubbock

Mike Kohler
Houston

Ken Fesler

Craig Magnuson
Mansfield

Bill Lang

Stacey Mathews
Houston

Cynthia Hampton

Wendy M. Miller
Houston

Cynthia Hampton

Prof. Larry Cunningham
Kenneth D. Cager, Jr.
James H. Horton
Hugo D. Martinez
Prof. Larry Cunningham

Allyson Rowe
Round Rock

Sean Keane-Dawes
San Antonio

Steve Langsjoen

Cynthia Hampton

Gay Pulner
Lubbock

Cynthia Hampton

Terri L. Koch
Tyler

Todd Ward

Richard Paxton
Austin

Chris Raesz
Denton

Cynthia Hampton

William Davidson

John Parras
Houston

Letitia Quinones-Barrett
Houston

Prof. Larry Cunningham

Bethew B. Jennings III

Teresa A. Oxford
San Antonio

Michael R. Heitz
El Paso

Kassidy Knutson
Houston

Philip Wischkaemper

Terence C. Norman
Houston

Alonzo Ramos
Laredo

Sean Kilgore
Lubbock

Cynthia Hampton

Ryan Nordhaus
Frisco

Logene Foster

Neal Davis

Prof. Larry Cunningham

Michael N. Njoku
Houston

Troy A. Green
Spring

Matt Hennessy
Houston

Endorser

Keith S. Hampton
Andrew J. Williams
Prof. Larry Cunningham

Darrel Spinks
San Saba

Tim Cowart

Jessica Watson
Austin

Gordon Karchmer

Michael B. Watson
Abilene

Sam Moore

Ben Webb
Lubbock

Prof. Larry Cunningham

Leigh R. Weller
Houston

Cynthia Hampton

Eric Willard
Plainview

Ronald D. Vanzura
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Back In Session

John Carroll

EDITOR’s
Comment
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Here is some frightening news. The 79th Texas Legislature is set to meet in January 2005.
Even though the fabled 78th Legislature is still at it, a new legislative session is just around
the corner. Criminal justice issues are sure to be a big part of the session and, like everything
else the legislature seems to address, the driving force behind any new laws will be money.
In March 2003, the Voice reported on the Biennial Report to the Governor of the Criminal
Justice Policy Council and its recommendation that the legislature tone it down in the
“tough on crime” department because the criminal justice system was too expensive. Now
comes the report of the Bureau of Justice Statistics that the cost of fighting crime across
the nation has reached an all time high. A recent article in the New York Times, citing the
report, included the following comments:
“The disproportionate growth in inmates over the past two decades reflects a
decision by the public and politicians to become more punitive, sentencing more
offenders to incarceration and for longer terms”, said Alfred Blumstein, a crimi‑
nologist at Carnegie Mellon University.
‘As a society, we became much more punitive and passed all kinds of laws like
mandatory minimums, three strikes and you’re out and sending juveniles into
adult prisons,’ Professor Blumstein said.
‘All this action occurred in the 1980’s and 1990’s when state budgets were
growing and there was little concern for expenditures,’ he said. ‘But now states
are faced with huge deficits and they are looking to prisons as a prime candidate
to save money.’ ”
Patches aren’t going to fix the problem. Professor Michael Jacobson of the John Jay
College of Criminal Justice is quoted in the Times article referring to recent efforts of state
legislators to try to cut prison costs as “minor reformist efforts, just nibbling around the
edges”. Some of the issues highlighted by the 2003 Criminal Justice Policy Council seemed
to suggest nibbling around the edges, such as reducing community supervision terms. The
following is from our review of the 2003 report:
Another problem addressed in the report is the high cost of a large probation
population. Longer probation terms are being used as a means to increase funding
for the system through increased supervisory fees. But those fees only cover part of
the cost. The report suggests decreasing probation terms for non-violent offenders
and encouraging greater use of the early termination procedure. According to the
report, 85 percent of those not revoked end up serving their full terms of proba‑
tion. Early termination is ‘rarely used.’ In addition to shorter terms, the report
recommends increasing capacity for intermediate sanctions short of revocation,
such as SAFP’s and community residential facilities.
Even the easily addressed issue of length of probationary terms wasn’t resolved in the
last session(s). The legislature loves designating certain offenders as ineligible for early
termination. Once designated, you must not go back. In addition, in the place where it

counts, the courthouse, there doesn’t seem to be any zeal for
reducing probationary terms.
When you look at the 78th Legislature, you can see that its
efforts were more focused on nibbling around the edges than
on facing the issues. Efforts at reform included the following:
The old mandatory probation for certain state jail felony minor
drug offenders came back under HB 2668; Speedier resolution
of parole revocations and more frequent parole reviews for
non-violent offenders were instituted; HB 1849 and SB 917.
Medical and deportation releases were approved in an effort
to cut down the prison population. HB 1670. Not much else
was done, leaving the job for the next legislature. With all the
state budget problems there will probably be more proposals
for reform. The budgetary concerns create the only hope for
meaningful changes to the criminal justice system. The prob‑
lem is that reform could take a step backward. For example,
in my hometown, the county commissioners are upset about
the cost of SB 7. Appointed counsel expenses have reportedly
exceeded the amount budgeted by one million dollars. Saving
money on extravagant court appointed lawyers is easy-cut
back on the funding. Without the national media exposure of
a presidential race, SB 7 expenditures could be up for review.
In the past, there has been great reluctance to cut spending
on incarceration. There is going to have to be a willingness to
review why so many people are locked up in the county jails
and state prisons. This is not likely. The bail bond lobby will
fight any pretrial release reform. The various business interests
who have profited from the prison building and operation
boom during the last 15 years will fight any post-trial release
reform. The pretrial detainee and prison inmate lobbies are
largely ineffective. Maybe the legislature will just have to raise
taxes-on legal fees.
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U.S.S.G.
§2B3.1(b)(3)(C)
and the Stroke
Victim
Waldo’s father comes in to complain that his son has been charged with the burglary of a
habitation, even though he never got out of the car. All Waldo did was to drive the burglars
to and from the victim’s home and keep a lookout while they were carrying off everything
that wasn’t nailed down. This, of course, results in an explanation of the law of parties. For
me, I have always liked the example of the bank robbery:
Matt, Brett, April and Crazy Joe agree to rob the Friendly National Bank of Arp, Texas.
Matt is the brains of the group and agrees to furnish the plans of the bank, an Uzi and the
communications equipment. April will steal a car and drive for the group. Brett will moni‑
tor the police radio traffic and serve as the lookout. Crazy Joe was elected to go into the
bank and get the money. The results are predictable: Crazy Joe shoots everyone in the bank,
overlooks the majority of the money and gets captured coming out of the bank. He snitches
everyone off and all four are indicted. Matt, Brett and April all take the position that they
didn’t know Crazy Joe was going to hurt anybody. Too bad. Everybody’s in trouble.
F.R. “Buck” Files, Jr.

FEDERAL
Corner

After listening to this brilliant example of the law of parties, Waldo’s father understands
that Waldo has a problem. The United States Court of Appeals for the Fifth Circuit has taken
our parties illustration to a new level in a case of first impression. United States v. Mitchell,
366 F.3d 376, 2004 WL 759458 (5th Cir. 2004).
Mitchell and two associates were in the process of robbing a bank when a customer, Linda
Zaccard, tried to get out the back door but was told by a bank employee that she could not
do so. (Note: This makes absolutely no sense, but that’s what the opinion says.) Coming back
into the main part of the bank, she observed the robbery in progress and suffered a stroke
that left her with permanent physical damage which included hearing loss, brain damage,
vision problems, limited feeling on her left side, panic attacks, anxiety and the inability to
walk without a walker. No one could point to anything which Mitchell or his associates had
done which would have been expected to cause Ms. Zaccard to have suffered a stroke.
Mitchell pled guilty to bank robbery, aiding and abetting, and carrying a firearm in rela‑
tion to a crime of violence. In the pre-sentence investigation report, the probation officer
concluded that the victim had sustained serious bodily injury directly caused by the conduct
of Mitchell and his companions. Over Mitchell’s objection, the district court applied a 6level increase recommended by the probation officer pursuant to U.S.S.G. §2B3.1(b)(3)(C).
That section of the guidelines provides for an increase where, in the course of a robbery, a
victim sustains permanent or life-threatening injury.
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In a per curiam opinion, the Court wrote:
Whether §2B3.1(b)(3) contains a culpability re‑
quirement is an issue of first impression in this circuit.
Mitchell urges us to adopt a standard under which an
enhancement is tied to the demonstrable culpability of
the defendant and is available only if the defendant’s
conduct can be shown to be the proximate cause of
the injury.
…
Because we recognize the guidelines’ commentary
as authoritative, Id., we note that the commentary
explicitly states that ‘the principles and limits of sen‑
tencing accountability under this guideline are not
always the same as the principles and limits of criminal
liability.’ U.S.S.G. §1B1.3, comment. (n.1). Therefore,
unless a provision of the guidelines contains an explicit
requirement of culpability, we will not recognize such
a requirement.

’ These guidelines contain no additional culpability
requirement. Thus, a defendant is strictly liable for any
injury a victim suffers as a result of his acts.
Because there is no doubt that Mitchell acted in
the robbery, and no contention that Zaccard’s stroke
was caused by an unforeseeable act of a co-conspira‑
tor, Mitchell’s sentence must be based on harm that
resulted from the crime. Therefore, the district court
did not err in applying the six-level enhancement.
Is what the Court said logical? Of course it is, but I never
considered this possibility and the Fifth Circuit had not ad‑
dressed the issue previously. That’s why it’s is a case of first
impression.

A plain reading of §2B3.1(b)(3) reveals that an
increase is mandated ‘[i]f any victim sustained bodily
injury.’ It contains no requirement that the injury be
reasonably foreseeable or that the defendant be culpa‑
ble for the injury beyond committing the base offense.
Similarly, §1B1.3(a)(3) states that determinations are
to be based on ‘all harm that resulted from the acts and
omissions specified in subsection (a)(1) and (a)(2) ...
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A Few Thoughts on Federal
Habeas Corpus Practice
by Karyl Krug

From June 1999 until April 2003, I was a prosecutor in the
habeas corpus division of the office of the attorney general of
Texas (“OAG”) Alas, habeas corpus is no more. Apparently
each new attorney general has to revamp the agency in his own
image, and in the name of “streamlining,” habeas corpus was
combined with capital litigation to form an unwieldy new divi‑
sion called post conviction litigation (“PLD”). About half the
attorneys handle capital murders in which a death sentence has
been assessed. The other half handles everything from capital
murders in which a life sentence has been assessed to parole
matters to prison disciplinary cases. Since I am opposed to the
death penalty, and for two years before the merger I was deputy
chief of habeas corpus, most of what I have to say has to do
with handling non-death cases raising trial error. The opinions
expressed herein are purely my own.
When I left PLD in December 2003, my friend and mentor
Cynthia Orr asked me to share with you some of what I learned.
What follows is a short primer for defense lawyers on some of
the common problems in federal habeas corpus litigation, many
of which begin at the state habeas level, or even before that.
Before I begin, though, I want to thank the many talented
criminal defense lawyers against whom it has been my great
privilege to litigate over the years. You were wonderful teach‑
ers.
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Know Your Opponent
When fully staffed, there are approximately 29 attorneys in
the PLD. However, the division is rarely fully staffed, as there
is constant turnover in the non-death section due to low pay
and high caseloads, among other factors. It is not uncommon
for a large percentage of the non-death section, often though
not always people recently out of law school, to be in train‑
ing trying to learn habeas corpus law. The non-death section
has approximately 2,000 or so active cases at any given time.
I personally dealt with an active caseload of up to 140 nondeath capital murders, murders and sexual assaults, and had to
answer as many as 16 federal writ petitions in a single month.
Most of the attorneys with more than a couple of years of ha‑
beas experience are transferred to the death section when they
have an opening. What that means to you, the practitioner, is
this: If you file a non-death writ, you have a good chance of
drawing an opponent with little legal experience, little federal
habeas experience, little time, or some combination thereof.
While the division tries to steer the most difficult non-death
cases to the most experienced non-death attorneys, obviously
there are only so many writs that two or three attorneys can
reasonably handle. If the situation gets too overwhelming on
the non-death section, then some of those cases will spill over
into the death section, but they try to avoid that, putting the
bulk of their experienced attorney resources toward putting
the condemned to death.

While this may sound like a very advantageous situation for
the defense bar, the odds are still against you. You have three big
strikes against you going into federal habeas corpus litigation:
(1) Your client has already been adjudicated guilty, (2) the Fifth
Circuit, and (3) procedural defenses. But, sometimes, even the
Fifth Circuit can be your friend. See Young v. Dretke, 356 F.3d
616, 630 (5th Cir. 2004) (Jones, J., concurring) (“While the
interests of federalism strongly support finality in convictions,
and the habeas petitioner bears the burden of proof, we are
not authorized to litigate the state’s case if the state does its job
poorly.”) Therefore, it is the last of these three strikes that I will
focus on for the remainder of this paper.
Before I go on, there are probably some of you out there say‑
ing to yourselves, “You forgot the Court of Criminal Appeals.”
I did not. While I know the defense bar thinks of the CCA as
monolithically state-oriented, the CCA can prove to be some‑
thing of a hindrance to the state in federal habeas proceedings.
At least some federal judges do not like their one-line denials of
relief in state habeas proceedings, which in many instances put
the burden on the litigants and the federal courts to explain what
the CCA could have been thinking. One judge mildly referred
to the CCA as “laconic,” while another angrily demanded at a
hearing that I concede the CCA’s general “incompetence.” I will
give a couple of examples later in the paper where the CCA’s
actions proved detrimental to the state. I would not rely on the
CCA for a correct interpretation of federal law.
Defenses
The big advantage the state has is defenses. — lots of them.
Looking at it from the state’s perspective, overworked AAGs in
the non-death section will do what they can to dispose of your
case quickly without reaching the merits of your claims. While
this may seem harsh to some of you, from the AAG’s perspec‑
tive it is a matter of professional survival. The vast majority of
petitions are filed by inmates with nothing better to do than
challenge the constitutionality of everything up to and includ‑
ing trial counsel’s choice of necktie. It is a surreal experience
combing through a 400-page inmate-produced petition, written
entirely in teeny-tiny almost unreadable handwriting on carbon
paper, in a language sprinkled liberally with useful Latin phrases
like “ad rectum,” trying to identify and respond to cognizable
claims of federal constitutional error, which are not numbered
or otherwise set off so that you can tell where one claim ends
and another one begins. Fun! The good news is, if your average
inmate can do it, so can you.
Timely File Your Petition
All federal petitions are governed by the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPA”). 28 U.S.C. §2254.
You have one year from the date your conviction is final to file a
federal writ of habeas corpus. 28 U.S.C. §2244(d)(1)(A). When a
conviction is final depends upon what happened in state court.
A conviction is final 30 days after judgment if no notice of ap‑
peal is filed, 30 days after the conviction is affirmed on direct
appeal if no PDR is filed, 90 days after the PDR is refused if
no petition for writ of certiorari is filed, or when certiorari is

denied. Motions for new trial, motions for rehearing, and mo‑
tions for extension of time will alter the date upon which the
state conviction is final.
Whatever you do, do not rely upon the mandate date. Habeas
practitioners are caught in a conundrum when it comes to the
mandate question. On the one hand, the Fifth Circuit has re‑
jected the argument that a state conviction is not final until the
mandate is issued. “Because the decision became final when the
time for seeking further direct review expired, the issuance of
the mandate by the state court of appeals is of no consequence
for the purposes of §2244(d)(1)(A).” Roberts v. Cockrell, 319
F.3d 690, 694-95 (5th Cir..2003). On the other hand, the Court
of Criminal Appeals will dismiss a state writ application as
premature if you file it before the mandate issues. So it is pos‑
sible that there will be a period when the federal clock will be
ticking while you sit there helplessly unable to do anything to
toll the federal statute of limitations.
One issue recently decided by the Fifth Circuit is whether the
granting of an out-of-time PDR restarts the federal statute of
limitations. Salinas v. Dretke, 354 F.3d 425 (5th Cir. 2004). The
Fifth Circuit held it does not. Although I am the attorney who
filed the brief for the state, I have to confess to being somewhat
surprised by the court’s reasoning in this case. The Fifth Circuit
held that the granting of an out-of-time PDR, since it must be
sought in a state writ application, constitutes collateral review
rather than direct review. It simply never occurred to me to
argue that the restoration of the pendency of the direct appeal
could constitute collateral review, particularly since a state writ
application filed thereafter would not be dismissed by the CCA
as a subsequent writ. I had argued, among other things, that
finality should be determined under federal law as in Roberts,
and that the granting of an out-of-time PDR should not restart
the federal clock because, while defendants are constitution‑
ally entitled to an appeal, they are not constitutionally entitled
to notice of the denial of relief on direct appeal or their state
right to file a PDR under Moore v. Cockrell, 313 F.3d 880, 881
(5th Cir. 2002), in an attempt to distinguish Salinas from the
out-of-time appeal situation in Orange v. Calbone, 318 F.3d
1167, 1170-71 (10th Cir. 2003). There the Tenth Circuit held
that an out-of-time appeal does restart the AEDPA statute of
limitations. Although the Fifth Circuit attempts to distinguish
Orange from Salinas in footnote 9, saying that both cases turn
on state law and the state laws just happen to be different, I
predict a grant of certiorari should one ever be sought on this
very important issue.
Interestingly, the Court of Criminal Appeals has held that
defendants do have a Sixth Amendment right to notice of the
denial of relief on direct appeal and your state right to file a PDR,
which is contradicted by Moore. Ex parte Lozada-Mendoza, 45
S.W.3d 107, 109 (Tex.Crim.App. 2001).
Finality of the conviction is not the only event that will trig‑
ger the start of the one-year clock. If you can show that there
is a state-created impediment to seeking relief, the date that
June
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impediment is removed will start the clock, as will the date
upon which the Supreme Court newly recognizes a federal
constitutional right made retroactive to cases on collateral re‑
view, or the date upon which the factual basis of a claim could
have been discovered through the exercise of due diligence. 28
U.S.C. §2244(d)(1).
Tolling
You are entitled to statutory tolling during the one-year
limitations period while “a properly filed application for state
post-conviction or other collateral review” is pending. 28 U.S.C.
§2244(d)(2). The key here is the word “properly.” An improperly
filed state writ application will not toll the federal statute of
limitations. Several federal district courts have ruled that ap‑
plications that are not filed in compliance with Rule 73 of the
Texas Rules of Appellate Procedure (“TRAP”), such as those that
are not filed on the correct form and returned to the applicant
for that reason, will not toll the
federal statute of limitations.

them to change the denial date to defeat the federal statute of
limitations but not to reconsider the claims on the merits. Ma‑
jor mistake. If the CCA is not reconsidering the claims on the
merits, then state habeas relief is not pending.
Federal writ petitions do not toll the federal statute of limita‑
tions. Duncan v. Walker, 533 U.S. 167, 180 (2001). One unfor‑
tunate defense attorney dismissed a pending inmate petition
in order to file a much better petition on behalf of his client.
Unfortunately, the second petition was time-barred. Obviously
it is better, if your time has run, to amend or supplement the
original petition.
Equitable tolling is also available under “rare and excep‑
tional circumstances.” Fisher v. Johnson, 174 F.3d 710, 712 (5th
Cir.1999). There are too many examples of things that do not
entitle you to equitable tolling to go into in this paper. Do not
count on getting equitable
tolling unless, for example,
you receive notice of the
denial of state habeas relief
after the statute of limita‑
tions has already expired,
and you did not wait until
the last second to file your
state writ application. See
Phillips v. Donnelly, 216
F.3d 508, 509-11 (5th Cir.
2000).

“The vast majority of petitions
are filed by inmates with nothing
better to do than challenge the
constitutionality of everything
up to and including trial counsel’s
choice of necktie.”

Normally, the federal clocks
starts again once a state writ ap‑
plication is dismissed or denied.
However, the Fifth Circuit held
that a properly filed motion or
suggestion for reconsideration on
the court’s own motion will toll the
federal statute of limitations while
it is pending. Emerson v. Johnson,
243 F.3d 931 (5th Cir. 2001). Al‑
though TRAP 79.2(d) clearly state
that no motion for rehearing from
the denial of state habeas relief will
be entertained by the CCA, the Fifth Circuit has held, based
upon the CCA’s actions, that they, in fact, do entertain such
motions. A suggestion for reconsideration on the court’s own
motion tolls from the time it is filed until it is denied. Federal
courts have even held, based upon Emerson, that something
styled “motion for rehearing” will toll because a suggestion
for reconsideration, when it comes right down to it, is just a
thinly disguised motion for rehearing. However, just to be safe,
I would style it “Suggestion for Reconsideration on the Court’s
Own Motion.”

But wait! There’s more ... there is a panel conflict on this issue.
A later panel decision, Lookingbill v. Cockrell, 293 F.3d 256, 261
(5th Cir. 2002), relying on another panel decision interpreting
Louisiana law, modified Emerson so that a suggestion for recon‑
sideration tolls all the way back to the date of the denial of state
habeas relief. While the later panel decision is highly favorable
to the defense bar, I would exercise caution and not rely upon
it unless I absolutely had to, because the state will argue that
Emerson, the earlier panel decision, is controlling precedent,
until an en banc court decides this issue one way or the other.
Don’t try this: I was able to time-bar an attorney on a nondeath capital murder case because she wrote the CCA and asked
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Exhaustion of State Court
Remedies and Procedural
Default
Although probably nobody but a habeas lawyer would think
about this, exhaustion of state court remedies for purposes of
federal habeas review begins as early as trial.
You have to exhaust your claims in state court before they
can be reviewed by the federal courts. What this means is that
you have to have presented your claims to the state’s highest
court, the Court of Criminal Appeals, by way of a petition for
discretionary review or a state writ application. Claims raised
in a federal writ petition that are not exhausted, unless you have
an available state court remedy and can go back to state court
and exhaust them, are procedurally defaulted. Nobles v. Johnson,
127 F.3d 409, 422 (5th Cir. 1997).
The tricky part is that you also have to have exhausted your
claims in a procedurally correct manner. With some exceptions,
if you are going to complain about federal constitutional error
at trial, trial counsel must have made a timely objection. Goodwin v. Collins, 910 F.2d 185, 186-87 (5th Cir. 1990). A variance
between a trial objection and the ground of error raised on
appeal fails to preserve error, and will not be considered on
appeal. Coffey v. State, 796 S.W.2d 175, 179-80 (Tex.Crim.App.
1978). Additionally, the same claim must have been made from
your opening appellate brief right through to your PDR to be

properly exhausted. Your claim cannot have been raised for the
first time in an amended brief, a supplemental brief, a reply
brief, a motion for rehearing, or a PDR. See Rochelle v. State,
791 S.W.2d 121, 124 (Tex.Crim.App.1990); Sotelo v. State, 913
S.W.2d 507, 508 (Tex.Crim.App.1996). Or at least that is what
the state will argue. If your claims mutate from the beginning
to the end of the state process, the state will try to get them
dismissed on federal habeas review as unexhausted.
Claims that are not cognizable in a state writ must be raised
on direct appeal or they will be procedurally defaulted. The
perennial favorite in this category is sufficiency of the evidence,
although there are a number of other such issues. Clark v. State of
Texas, 788 F.2d 309, 310-11 (5th Cir. 1986). Watch out for AAGs
who try to procedurally default a sufficiency of the evidence
claim in federal court where the state habeas court did not as‑
sert a procedural bar, even though the procedural bar must have
been specifically asserted by the
state habeas court under Harris
v. Reed, 489 U.S. 255 (1989).
Claims that are cognizable on
state habeas must be raised in
your first state writ application
challenging your conviction.
Claims raised for the first time
in a state writ application that
is dismissed for abuse of the
writ under Article 11.07 §4 are
procedurally defaulted.

tion of federal rights. Moreover, to hold that vague references
to such expansive concepts as due process and fair trial fairly
present, and therefore exhaust, federal claims is to eviscerate
the exhaustion requirement.” Id. at 260. With the advent of
Wilder, the exhaustion issue has become a fairly hyper-techni‑
cal affair.
Failure To State A Claim For Federal Habeas Corpus Relief
Raise only federal constitutional claims. Do your research
because there are certain claims that, even if apparently consti‑
tutional in nature and perfectly exhausted, are not cognizable
grounds for federal habeas corpus relief. Many a good lawyer
has gone down in flames on a 12(b)(6) motion. For example,
failure to give a charge on a lesser included offense does not raise
a federal constitutional issue in a non-death case. Alexander v.
McCotter, 775 F.2d 595, 601 (5th Cir. 1985); Creel v. Johnson,
162 F.3d 385, 390 (5th Cir. 1998). Additionally, where the state
has provided an opportunity
for full and fair litigation of
a Fourth Amendment claim,
a state prisoner may not be
granted federal habeas corpus
relief on the ground that the
evidence obtained pursuant
to an unconstitutional search
or seizure was introduced at
trial. Stone v. Powell, 428 U.S.
465 (1976).

“Do your research because there
are certain claims that, even if apparently constitutional in
nature and perfectly exhausted,
are not cognizable grounds for federal habeas corpus relief.”

Something that is a bit of a
mystery in state habeas juris‑
prudence is what constitutes a
proper amendment or supplementation of a state habeas ap‑
plication. I had a case, unpublished, where the CCA informed
the Fifth Circuit that a supplemental state writ application filed
after the original writ application had been forwarded to the
CCA and not considered by the trial court was considered by
the CCA before state habeas relief was denied. No motion for
leave to supplement or anything like that had been filed. The
Fifth Circuit concluded that the matter raised in the supple‑
mental petition was exhausted. The conclusion I drew from this
experience is that pretty much anything goes when it comes to
properly exhausting matters raised in an 11.07 proceeding, as
long as you properly filed the initial state writ application and
whatever else you file gets to the CCA before the denial date.
Not only do you have to properly exhaust your claims, you
have to exhaust the facts in support of those claims. Anderson
v. Harless, 459 U.S. 4, 6-7 (1982); Vela v. Estelle, 708 F.2d 954,
958 (5th Cir.1983). Additionally, state law claims do not exhaust
federal constitutional claims. Wilder v. Cockrell, 274 F.3d 255,
260-61 (5th Cir. 2001) ( “[i]t is not enough ... that a somewhat
similar state-law claim was made”.) “A fleeting reference to the
federal constitution, tacked onto the end of a lengthy, purely
state-law evidentiary argument, does not sufficiently alert and
afford a state court the opportunity to address an alleged viola‑

Federal courts do not review
state law claims. “It is not the
province of a federal habeas
court to reexamine state-court
determinations on state-law questions. In conducting habeas
review, a federal court is limited to deciding whether a convic‑
tion violated the Constitution, laws, or treaties of the United
States.” Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). However,
many state law claims can be brought in through the back door
by raising them as ineffective assistance of counsel claims. “Trial
and/or appellate counsel were ineffective for failing to raise
state law claim X.”
I know that a lot of people have trouble with this one but
a claim of actual innocence, all by itself, does not state a claim
for federal habeas corpus relief. Many lawyers make the mistake
of raising an actual innocence claim without alleging an un‑
derlying constitutional violation: “Claims of actual innocence
based on newly discovered evidence have never been held to
state a ground for federal habeas relief absent an independent
constitutional violation occurring in the underlying state
proceeding.” Herrera v. Collins, 506 U.S. 390, 400 (1993). A
“claim of ‘actual innocence’ is not itself a constitutional claim,
but instead a gateway through which a petitioner must pass to
have his otherwise barred constitutional claim considered on
the merits.” Id. at 404. While a truly persuasive claim of actual
innocence, by itself, might get you there, it is better not to take
a chance. Id. at 417. Raise the claim both ways.
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Confessions Of Error
Once in a blue moon, the State of Texas will lay down its
defenses and confess error. The AAG handling your case has
no authority to do this, but must receive permission from
above. There are at least four levels of bureaucracy between
your average AAG and the AG, who would ultimately have
to make such a decision, and a “chain of command” style of
communication through the levels of management that is fairly
strictly observed.
I once had the disturbing experience of discovering evidence,
not otherwise available to the defense that disproved the state’s
theory of the case and meant that a double murderer would
get a new trial. I knew that I had an absolute duty to turn that
evidence over to the court and opposing counsel, and I would do
my duty. The agency made the right decision, but what seemed
reflexive to me required a couple of days and several levels of
executive management, as well as the involvement of the press
office, to sort out.
Default
If the OAG fails to timely respond to your federal habeas
petition, you can move for a default (but not a default judg‑
ment). See Beall v. Cockrell, 174 F.Supp.2d 512 (N.D. Tex. 2001).
If the court grants your motion, the OAG will be prevented
from filing a responsive pleading in your case, thus waiving all
of the state’s defenses. But the federal court will still review the
merits of your claims for federal constitutional error, because
default judgments are not allowed in federal habeas proceed‑
ings. Id. at 519-20.
Briefing: The Long And The Short Of It
While Shakespeare once said that brevity is the soul of wit,
and Dorothy Parker said that brevity is the soul of lingerie, many
feel that brevity is the soul of good briefing. Just ask any judge,
AAG, court staff attorney, or other non-masochist who has to
read petitions or briefs on a regular basis. While I know that
there are some lawyers out there who think it is good practice
to raise a hundred claims and measure the efficacy of a brief, in
part, by the number of pages in it, or perhaps its gross weight,
many disagree with that approach. That style of writing as much
as you possibly can, without regard for the viability of the claims
you are raising, just buries or obscures your decent claims and
creates resentment among your readers. The lawyers I most
admire brief a few select claims and brief them thoroughly but
briefly. I lost only three of the more than 500 cases I handled
as an AAG, once to a lawyer who raised only two claims and
briefed the winning claim in a mere two pages.
Others disagree with the brief briefing approach, and I can
see their point of view. Habeas corpus review is your last chance,
and you might as well get it all in there and exhaust everything
you can possibly think of. Who knows what might constitute a
pivotal fact or claim on down the line? There are also at least a
few lawyers out there who feel, as a strategic matter, that it is a
good idea to bog down your opponent with a giant, confusing
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petition, or even multiple petitions. I answered a petition from
one lawyer that went on for hundreds of pages and indiscrimi‑
nately mixed exhausted and unexhausted facts and claims, to
the point where I literally had to parse every single sentence in
the entire brief, which took a lot of time. And she opposed my
motions for extension of time for what she frankly stated were
“strategic reasons.” That is something of a hardship on an AAG
who is expected to churn out an answer to even the most difficult
non-death capital murder case in just a few days. But I think
the bigger-is-better approach is a risky one, particularly if you
mix in unexhausted matters because, while a federal court can‑
not grant relief on an unexhausted matter, it can deny relief on
unexhausted claims. “An application for writ of habeas corpus
may be denied on the merits, notwithstanding the failure of the
applicant to exhaust the remedies available to him in the court
of the State.” 28 U.S.C. § 2254(b)(2). I think some compassion
for the mere mortals who are reading and responding to your
petition is more likely to yield a beneficial result.
Conclusion
I hope my effort to offer some pointers on federal habeas
corpus practice has been helpful. While it is difficult for a peti‑
tioner to win a federal habeas corpus case, it is not impossible.
Or, as Robert Browning so beautifully put it, “Ah, but a man’s
reach should exceed his grasp, Or what’s a heaven for?” If you
do lose in the district court, you can always appeal to the Fifth
Circuit. One final tidbit: If you lose in district court on a pro‑
cedural basis, to obtain a certificate of appealability, you must
also brief the merits of the underlying claims under Slack v.
McDaniel, 529 U.S. 473, 484-85 (2000). You can do it.

Karyl Krug, M.A., J.D., formerly deputy chief of
the habeas corpus division of the office of the attorney general of Texas, is now in private practice
in Austin. She has been licensed for more than
11 years. Prior to her work at the OAG, she was
a criminal defense attorney for six years and a
briefing attorney at the CCA. She may be reached
at 812 San Antonio, Suite 305, Austin, Texas,
78701, 512.482.8425 (office), 512.917.6035 (cell),
or kkrug@austin.rr.com.
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Minimal Brain
Injury, Alcohol
Intoxication, and
Fatigue:
Considerations in the
Proper Identification
of the Drunk Driver
in Automobile Accident Cases

by George S. Glass, M.D.

Accidents of all kinds, including automobile
accidents, are the most common cause of death of
people under the age of 35 in the United States.1-3
This is also the population in which the drinking
rate is highest,4 out of control drinking is proba‑
bly highest,3-8 and the incidence of fatigue-related
motor vehicle accidents is highest.9-12
Mild concussion (minimal brain injury, or
MBI) from an automobile accident, alcohol
intoxication, and fatigue can present similar
clinical pictures.13 These similarities frequently
go unrecognized because non-vehicle-related
concussions are usually treated by physicians
and specially trained emergency medical per‑
sonnel at hospitals where alcohol use is not the
major issue; automobile accident scenes involving
concussions are usually handled by law enforce‑
ment personnel who specifically look for alcohol
intoxication. Medical personnel, as part of their
mandate to treat, approach and respond to acci‑
dent situations differently from law enforcement
personnel — focus on mitigating and reducing
the consequences of trauma. Police, on the other
hand, seek cause and look to assign blame, tasks
which fit within their legal mandate. The minimal
overlap between these two disciplines is striking
and at least partially explains why police may
not recognize a mild concussion at a vehicular
accident scene and may wrongly conclude that
a driver is intoxicated. A fatigued driver may be
startled into alertness after an accident, and the
additional possibility of fatigue as a factor con‑
tributing to the accident or to a poor performance
on motor skills sobriety tests may be overlooked
by law enforcement personnel.
The number of head injuries per year in the
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United States is estimated to be between 500,000 and seven
million.2, 14, 15 Most of these injuries are minor and involve
only transient alteration of consciousness that resolves within
minutes.16 Such a head injury might, for example, occur in a
football game when a player is stunned, shocked, or jarred,
taken out of the game, evaluated by medical personnel, and, if
judged all right, allowed to return to the game as if nothing had
happened. When someone involved in an automobile accident
has the odor of alcohol on his breath, police efforts focus on
finding fault, and intoxication is frequently law enforcement’s
explanation when a driver is stunned, shocked, or jarred. This
wrongful conclusion of intoxication is often reached even in
situations in which the driver has an obvious medical problem
or in which fatigue was the primary cause of the accident.
Under such circumstances, an already unfortunate situa‑
tion is compounded when the driver also suffers a transient
change in consciousness. The police all too often assume that
any mental impairment they observe at an accident scene must
be due to alcohol use and routinely make DWI arrests without
any real effort to clarify the true cause of the brief alteration
in consciousness.13 Like acute alcohol intoxication, a concus‑
sion can cause confusion, disorientation, nausea, slurring of
speech, and dizziness. Fatigue alone can also cause many of
the same symptoms. Accordingly, a sober driver with the odor
of alcohol on his breath who has suffered a concussion may be
mistaken for an intoxicated driver and wrongfully arrested for
DWI. The same is true for the sober and fatigued driver whose
breath smells of alcohol.
Case report
This confusing similarity of symptoms is illustrated in a case
on which the author was asked to consult on behalf of a young
man who was speeding late at night, hit a construction barrier,
suffered a blow to the head, and demolished his car. Clearly
stunned and unaware he had lost consciousness, he got out of
the car after the accident. The police arrived moments later to
discover that he was disoriented, dizzy, and unable to find his
wallet and that he responded to their questions in a confused
manner and “smelled of alcohol.” Moreover, he failed the road‑
side battery of Standardized Field Sobriety Tests (SFST), which
was not videotaped. Based on observations by non-medically
trained police personnel, he was immediately arrested for DWI
and transported to police headquarters for further investigation.
Oddly, within an hour, as documented by videotape at the police
station, his performance on the same SFST was normal.
Was the accident caused by fatigue or by alcohol? Was his
post-accident confusion due to concussion, fatigue, alcohol
intoxication, or some combination of the three? Mild concus‑
sions usually clear, as this one did, in fifteen minutes,17 and this
young man successfully passed the Standardized Field Sobriety
Test an hour later. An intoxicated person cannot will himself
into sobriety as reflected by a lack of confusion or the successful
negotiation of the Standardized Field Sobriety Test. Sobriety
occurs only after a sufficient amount of time has elapsed for
the alcohol to be metabolized by the body — this takes place,

on average, at a burn-off rate of one drink per hour. All things
considered, the young man’s stationhouse SFST was more
consistent with mild concussion than with alcohol intoxication;
the presence of minimal brain injury would explain the failing
roadside performance. Regrettably, the question of whether his
poor performance on the initial SFST was due to concussion or
alcohol intoxication was only raised in court after the fact and
not at the time of the accident.
Concussion
Concussion, or minimal brain injury (MBI), is a frequent
(500,000 to ten million occurrences per year in the United
States) but often minimized event.1, 2, 13-15 Brain concussions
may range from the very mild, a “shaking” of the brain, to the
very severe with contusion which, in addition to “shaking,”
involves actual damage to brain matter. Although MBIs do
not generally involve loss of consciousness, they often result in
some degree of confusion, disorientation, dizziness, irritabil‑
ity, a sense of being stunned or shocked, nausea, vomiting, and
loss of memory of events around the time of the trauma. Mild
brain injuries are often medically minimized because of their
transience and because the injured person’s mental state returns
to normal within an hour.17-19 Medical personnel are taught
the clinical course of brain concussion, i.e., how to recognize,
evaluate, and grade concussions — this very specific medical
training is, unfortunately, not within the general preparation
of law enforcement personnel.
The physiologic process of brain concussion is as follows.
The brain is suspended within the skull by nonelastic threads
of cartilage called meninges. When the head turns, accelerates,
or decelerates in normal circumstances, brain and skull move
closely enough together, with the meninges holding the brain in
place, such that no injury occurs. Problems occur in instances
of rapid acceleration or deceleration. Rapid acceleration, for
example, takes place when the stationary head is hit by an object
and begins to move forward. The skull moves more quickly
than the brain within it and ultimately stops sooner because
it is attached to the neck and body. The brain, following the
laws of physics, continues to accelerate from the blow until it
out-accelerates and collides with the skull, jarring and injuring
itself. Rapid deceleration occurs in a similar manner, but in
reverse. In a car, an individual’s brain and skull both travel at
the speed of the vehicle. When the vehicle abruptly stops, the
skull stops while the brain continues moving until it hits the
skull and is injured. The faster the speed and resistance, the
more rapid the deceleration and the harder the collision of the
brain with the skull.20
The transient loss of consciousness from rapid acceleration/
deceleration is thought to result from the continued movement
of the cerebellum and the simultaneous jarring of the less mo‑
bile brain stem. These two actions trigger an electrophysiologic
change in the reticular activating system of the nervous system
and cause a variety of symptoms (disorientation, confusion,
nausea, dizziness, vomiting, transient memory loss around the
time of the event, irritability, and emotional lability) typical of
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brain concussion without lasting physical brain injury.20, 21
The severity of brain injury is graded according to dura‑
tion of loss of consciousness.21 Symptoms, such as those listed
above, that clear within fifteen minutes of injury without any
other apparent symptoms receive minimal grading — a football
player who is stunned on the field, removed from the game for
several minutes, and then allowed to return to play provides
a good illustration of this minor level brain injury.22 Moder‑
ate brain injury includes loss of consciousness for more than
fifteen minutes. Major concussions include instances in which
an individual becomes comatose and the symptoms of brain
damage may never resolve.21, 23
Recent public awareness of the potential for head injuries has
resulted in significant efforts to protect the head from trauma
in situations ranging from sports to driving motor vehicles.
Automobile seatbelts, head rests, airbags, and head restraints
have all been developed to prevent or minimize head injuries
in automobile accidents. Happily, these protective devices usu‑
ally prevent minor concussions from becoming major ones.
Further, helmets are now routinely worn as protection in all
types of sports, including football, baseball, hockey, rollerblad‑
ing, horseback riding, skateboarding, snowboarding, biking,
motorcycling, race car driving, and acrobatic flying.
Concussions still occur, even with protection, and many
people still become transiently disoriented, confused, and
stunned following automobile accidents even when they do
not actually hit the windshield, steering wheel, or dashboard,
and when no bruising of the head is visible. Accordingly, a law
enforcement officer with no medical training arriving at an
automobile accident scene will likely not recognize MBI and will
not be likely to consider the possibility of an observable physical
head injury. It logically follows, then, that anyone involved in
an automobile accident may have an unrecognized concussion
that may cause him to fail the police-administered Standardized
Field Sobriety Test and that he, unfortunately, will be judged
to be intoxicated if he also smells of alcohol or admits to using
medications earlier in the day, even if his failure of the SFST is
due only to concussion and not intoxication.
The symptoms of mild brain injury or concussion are listed
in Table 1 and mirror symptoms of intoxication.17, 21
Table 1. Symptoms of Mild Brain Injury (concussion)
Slurred Speech
Unsteady Gaze

Incoordination
Nystagmus

Impaired Memory

Stupor

Confusion
Irritability
		
Nausea
Vomiting
Fatigue
Fatigue and sleepiness, another cause of automobile ac‑
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cidents, occur primarily in drivers under the age of 45.9-12
Sleepiness is aggravated by even minimal alcohol or drug use
and is thought to be responsible for 40,000 nonfatal accidents
and 15,500 fatalities per year in the United States.24 Sleepiness
and fatigue result in inattention, slower reaction times, reduced
vigilance, and deficits in information processing.24 Sleep-de‑
prived subjects in sleep laboratories have demonstrated incoor‑
dination, memory impairment, personality change, irritability,
blurring of vision, unsteadiness, and transient confusion.25
Interestingly, the adrenaline rush after a crash may be such
that the fatigued driver will not appear sleepy to a police of‑
ficer at the accident scene, but if he smells of alcohol, he most
probably will be arrested for DWI. The symptoms of fatigue
and sleep deprivation are shown in Table 2.
Table 2. Symptoms of Fatigue
Slurred Speech
Unsteady Gaze

Incoordination		
Nystagmus

Impaired Memory

Stupor

Confusion

Irritability

Impaired Vigilance
Slowed Reaction Times

Information Processing
Deficit

Symptoms of sleepiness and fatigue are often exacerbated
by low doses of drugs, including antihistamines and by alcohol.
Accidents related to fatigue occur late at night in people under
45 years of age and in the late afternoon in people over the age
of 65 due to changes in their circadian rhythms (sleep/wake
cycles).9, 10, 26 Strikingly, more than 85 percent of fatigue-related
accidents occur when the driver is alone in his vehicle.27-29
Alcohol intoxication
A driver involved in an automobile accident might fail the
Standardized Field Sobriety Test battery for a number of reasons,
and alcohol intoxication is but one of them. Indeed, according to
the National Highway Traffic Safety Administration (NHTSA),
more accidents occur because of driver fatigue than intoxica‑
tion.24 Interestingly, the symptoms of fatigue (Table 2) not only
mimic MBI, or concussion, (Table 1) but also intoxication.
When, therefore, a fatigued, non-intoxicated driver who
smells of alcohol is involved in an accident, he/she will likely
be wrongfully judged and arrested by a non-medically trained
police officer. The Standardized Field Sobriety Tests (SFST)
were designed more than 25 years ago in an attempt to develop
a noninvasive tool for officers to use in a non-medical setting
to detect blood alcohol content (BAC) of 0.1 mg percent or
higher. It is important to realize that these tests were designed
neither to detect driving impairment nor to distinguish between
a naturally uncoordinated or fatigued sober person and an
intoxicated one, or between a sober person with a head injury

and an intoxicated one.
Blood alcohol content (BAC) can only be documented with
complete certainty by a blood draw and the measurement of
alcohol content in that sample. Since 1977, despite this fact, the
federal government has endorsed the less accurate method of
determining BAC through use of the Standardized Field Sobri‑
ety Tests (SFST). Indeed, in the 1977 study, “Psychophysical Test
for DWI Arrest,” the government even provided a disclaimer
for the use of the test, stating:
Prepared for the Department of Transportation, Na‑
tional Highway Traffic Safety Administration, under
Contract No.: DOT-HS-5-01242. This document is
disseminated under the sponsorship of the Depart‑
ment of Transportation in the interest of information
exchange. The United States government assumes no
liability for the contents or use thereof.30
The Standardized Field Sobriety Test battery consists of three
tests, the walk-and-turn (WT), the one-leg stand (OLS), and
horizontal gaze nystagmus (HGN). The government’s justifica‑
tion for the use of these tests is that an increase in an individual’s
BAC will cause deterioration in performance of these tests for
the following reasons:
• Alcohol has a “mechanical” effect on the vestibular sys
		 tem of the inner ear.
• Alcohol has a neurologic effect by acting on actual nerve
		 function (1981 report).31
• Alcohol influences higher level brain functions and im
		 pairs the ability to simultaneously perform or coordinate
		 multiple tasks or activities.
It cannot be debated that sufficient alcohol intake will clearly
cause poor performance on these tests, as will aging, concussion,
fatigue, and a variety of medications and other medical condi‑
tions. It can, however, be debated that poor performance on the
SFST means that someone is physically impaired due to alcohol
consumption. The symptoms of acute alcohol intoxication, as
detailed in the American Psychiatric Association’s Diagnostic &
Statistical Manual IV (DSM-IV), are listed in Table 3.32

intoxication, and smells of alcohol, he/she will be judged in‑
toxicated until proven otherwise, notwithstanding concussion,
fatigue, or the fact that he/she is normally uncoordinated. This
is unfortunate and unjust because many of these symptoms are
also manifestations of mild concussion (minimal brain injury),
which may occur as a result of a vehicular accident, and of
fatigue. See Table 4.
Table 4. Comparison of Symptoms of Minimal Brain
Injury, Alcohol Intoxication and Fatigue
Symptom

Alcohol
Minimal
Brain Injury Intoxication Fatigue

Transient Confusion

Yes

Yes

Yes

Alteration of
Consciousness

Yes

Yes

Yes

Personality Change

Yes

Yes

Yes

Dizziness

Yes

Yes

Yes

Unsteadiness

Yes

Yes

No

Nausea

Yes

Yes

Yes

Irritability

Yes

Yes

Yes

Slight Blurring
of Vision

Yes

Yes

Yes

Nystagmus

Yes

Yes

No

Perhaps

Yes

Perhaps

Yes

Yes

Vomiting
Odor of Alcohol
Slowed Reaction
Time

			

Yes

Table 3. Symptoms of Alcohol Intoxication
Slurred Speech
Unsteady Gaze
		
Impaired Memory

Incoordination			
Nystagmus
Stupor

Confusion

Irritability

Nausea

Vomiting

A police officer at an accident scene can easily mistakenly
diagnose a sober individual with alcohol intoxication if he/she
smells of alcohol or manifests any of these signs. Further, if
a sober individual fails the Standardized Field Sobriety Test,
evinces some of the symptoms associated with acute alcohol

Conclusion
Police often attribute a driver’s failure of a Standardized Field
Sobriety Test (SFST) to a perceived blood alcohol content of
more than 0.08 mg percent if the individual smells of alcohol or
admits to alcohol intoxication. Mild concussion, that is, mini‑
mal brain injury, following an automobile accident can cause a
driver to fail the SFST. Many of the same symptoms that appear
with elevated blood alcohol content (BAC) may be present as a
result of automobile accident-related minimal brain injury or of
fatigue, and the driver’s actual blood alcohol level may either be
nonexistent or much lower than the 0.08 mg percent required
for a DWI conviction. The same is true for fatigue.
Without a thorough neurological examination by a trained
medical professional or a CT scan at or very near the time of
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the accident,13 accurate assessment of the cause for failure of a
Standardized Field Sobriety Test battery may not be possible.
The similarities among the symptoms of alcohol intoxication,
mild concussion, and fatigue may be one reason the Stan‑
dardized Field Sobriety Test is less accurate and useful than
it is presented as being by law enforcement agencies and may
additionally account for the disclaimer the government prints
on all the studies of these tests it has funded. The confluence
of increased rates of drinking, automobile accidents, and head
injuries at any age, but most particularly in the under 35 age
group, should be taken into consideration by the law enforce‑
ment agency involved when a driver is evaluated for alcohol
intoxication and possible DWI versus fatigue or an accidentrelated head injury.
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32 	D i ag n o s t i c a n d S tat i s t i ca l M a n ua l o f M e n ta l D i s o r d e rs
DSM-IV-TR (Text Revision), 214 (Task Force on DSM-IV ed., 4th
ed., 2000).

George S. Glass, M.D. is a Distinguished Life
Fellow of the American Psychiatric Association, certified by the American Board of Psychiatry and Neurology, certified by the American
Medical Society on Alcoholism and other drug
dependencies. Contact information: George S.
Glass, M.D., 4600 Post Oak Place, Suite 307,
Houston, Texas 77027, 713.666.9811 phone and
713.627.3488 fax .

COMING SOON!
Criminal Evidence Trial Manual
for Texas Lawyers

Friends of TCDLA is an organization made up of the spouses and partners
of TCDLA members. During TCDLA events, there are outings and
social gatherings for Friends members as well as for the spouses of attendees.
The purpose of Friends is to be a supporting organization to TCDLA
and its members in the following ways:
n

to provide volunteers to assist with seminar registration

		 and activities;
n

assist in planning social events;

n

promote esprit by selling TCDLA logo merchandise;

n

provide seminar scholarship funds through sales of 			

merchandise and other fundraising activities;
n

strengthen the organization through personal 			

		 relationships among members, their partners and 			
		 spouses; and
n

have fun!
Would someone you know like to join Friends of TCDLA?

E-mail friends@tcdla.com for more information or for an application,
or visit www.tcdla.com/about.

Become a Friend today!

New Member Drive Winners

The newest edition of Murl A. Larkin’s manual will be available at the 17th Annual Rusty Duncan Advanced Criminal
Law Short Course. This third edition manual has been edited by Michael B. Charlton, attorney at law, and Cynthia L.
Hampton, TCDLA director of legal education. The manual
covers federal and state evidence rules as they apply to
criminal matters in Texas. Published by the Texas Criminal
Defense Lawyers Educational Institute.

Time has run out for
the 2004 new member drive ...

The WINNERS are
1st place:
Stanley G. Schneider, Houston
2nd place:
Susan E. Anderson, Dallas
3rd place:
Brent J. Cahill, Navasota

Prizes will be given at the
17th Annual Rusty Duncan
Membership Party,
Friday, June 18, 2004.
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NO. 735607
STATE OF TEXAS				
						
vs.						
						
JOHN SMITH					

§		
§
§		
§
§		

IN THE DISTRICT COURT
208 JUDICIAL DISTRICT		
HARRIS COUNTY, TEXAS

MOTION FOR AFFIRMATIVE FINDING PURSUANT TO ART. 42.017 & ART. 42.12 Sec. 5(g) OF
THE TEXAS CODE OF CRIMINAL PROCEDURE
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes JOHN SMITH, the defendant in the above entitled and numbered cause, and makes this
Motion for Affirmative Finding Pursuant To Art. 42.017 & Art. 42.12 Sec 5(g) of the Texas Code of Criminal
Procedure and would show the Court the following:
I. Defendant is charged with an offense under 22.021 of the Texas Penal Code, namely Aggravated
Sexual Assault of a Child.
II. Pursuant to Article 42.017 and Article 42.12 Sec 5(g) of the Texas Code of Criminal Procedure, the
Court shall make an affirmative finding of fact and enter the affirmative finding in the judgment
of 		
the case determining the age of the defendant and the victim as well as the basis of the
conviction if 		
certain factors are present in the underlying case.
III. At the time of the offense, the defendant was younger than 19 years of age. In fact, defendant was
17 		
years of age. The victim was at least 13 years of age.
IV. The sexual contact between the defendant and the victim was consensual and the basis of the con‑
vic-		
tion is the ages of the defendant and the victim at the time of the offense.
WHEREFORE, PREMISES CONSIDERED, the defendant prays that this Court grant defendant’s
Motion for Affirmative Finding Pursuant To Art. 42.017 & Art. 42.12 Sec 5(g) of the Texas Code of Criminal
Procedure.
							
Respectfully submitted,

							
							
							
							
							

The Downey Law Firm
2814 Hamilton St.
Houston, TX 77004
Tel: (713) 651-0400
Fax: (713) 395-1311

							
							
							
							

By: CHRISTOPHER DOWNEY
THE DOWNEY LAW FIRM
State Bar No. 00787393
Attorney for Defendant, JOHN SMITH

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing Motion for Affirmative Finding Pursuant To
Art. 42.017 & Art. 42.12 Sec 5(g) of the Texas Code of Criminal Procedure was hand delivered to the District
Attorney’s Office, at 1201 Franklin, Houston, Texas, on ______________, 2004.
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CHRISTOPHER DOWNEY
THE DOWNEY LAW FIRM

NO. 735607
STATE OF TEXAS				
						
vs.						
						
JOHN SMITH					

§		
§
§		
§
§		

IN THE DISTRICT COURT
208 JUDICIAL DISTRICT
HARRIS COUNTY, TEXAS

MOTION FOR EXEMPTION FROM SEX OFFENDER REGISTRATION
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes JOHN SMITH, the defendant in the above entitled and numbered cause, and makes
this Motion for Exemption from Sex Offender Registration Pursuant To Art. 62.0105 of the Texas Code
of Criminal Procedure and would show the Court the following:
I. Defendant is charged with an offense under 22.021 of the Texas Penal Code, namely Aggravat‑
ed 		
Sexual Assault of a Child, which can carry the requirement of sex offender registration
pursuant 		
to Chapter 62 of the Texas Code of Criminal Procedure.
II. Defendant is required to register solely as a result of the single reportable conviction that is the
basis of the above-described cause.
III. Pursuant to Article 42.017 and Article 42.12 Sec 5(g) of the Texas Code of Criminal Procedure,
the Court has made an affirmative finding of fact and has entered the affirmative finding in the
judgment of the case determining the age of the defendant and the victim as well as the basis
of 		
the conviction.
III. It has been shown by a preponderance of the credible evidence that:
1. A registered sex offender treatment provider has concluded that the granting of such an ex-	
emption does not threaten public safety; and
2. The sexual conduct by the defendant that is the basis of the underlying offense did not oc‑
cur 		
without the consent of the victim as described in Sec. 22.011(b) of the Texas Penal
Code.
WHEREFORE, PREMISES CONSIDERED, the defendant prays that this Court grant defendant’s
Motion for Exemption from Sex Offender Registration.
							
Respectfully submitted,
							

							
							
							
							
							

The Downey Law Firm
2814 Hamilton St.
Houston, TX 77004
Tel: (713) 651-0400
Fax: (713) 395-1311

							
							
							
							

By: CHRISTOPHER DOWNEY
THE DOWNEY LAW FIRM
State Bar No. 00787393
Attorney for Defendant, JOHN SMITH

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing Motion for Exemption from Sex Offender
Registration was hand delivered to the District Attorney’s Office, at 1201 Franklin, Houston, Texas, on
_________, 2004.

							
							

CHRISTOPHER DOWNEY
THE DOWNEY LAW FIRM
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NO. 735607
ORDER ON MOTION FOR EXEMPTION FROM SEX OFFENDER REGISTRATION PURSUANT
TO ART. 62.0105 OF THE TEXAS CODE OF CRIMINAL PROCEDURE
On the ____ day of _____________, 2004 came on to be considered the Motion for Exemption from
Sex Offender Registration.
The Court HEREBY ORDERS that the Motion is:
_______GRANTED: The Defendant is exempted from Sex Offender Registration under Chapter 62 of
the Texas Code of Criminal Procedure.
_______GRANTED AS FOLLOWS:
_______ DENIED.

Signed on this the ______ day of _________________, 2004.

________________________________________ JUDGE PRESIDING
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TCDLA Membership Directory
Information Update
Calling all members. It’s time for the 2004-2005 TCDLA Membership Directory.
Please review your information from the 2004-2005 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to marisolw@tcdla.com by June 25, 2004.
Current members as of June 30, 2004 will be included.
Questions about your membership status?
Email info@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address:_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________  office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
o Please check if you are an investigator.
o Please check if you are a member of a local criminal defense bar association.
		 Which one?__________________________________
o Please check if you are interested in advertising in the membership directory.
		 An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not
be included in the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________
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SUPREME COURT
No double jeopardy bar to government prosecution of one already convicted in Tribal
Court: UNITED STATES v. LARA, ___ U.S. ___, 124 S.Ct. 1628, 158 L.Ed.2d 420 (2004),
Cert. to the 8th Circuit (324 F.3d 635) Reversed, 4/19/04; Opinion: Breyer.
Lara, an Indian who is not a member of the Spirit Lake Tribe (Tribe), was convicted in
Tribal Court of violence to a policeman. The feds then charged him with the federal crime
of assaulting a federal officer. Lara argued double jeopardy barred the prosecution, and
the Eighth Circuit agreed, ruling the “dual sovereignty” doctrine did not apply because the
Tribal Court was exercising a federal prosecutorial power.
HELD: Because the Tribe acted in its capacity as a sovereign authority, the Double
Jeopardy Clause does not prohibit the federal government from proceeding with the
present prosecution for a discrete federal offense. The Supremes reversed, holding the
Tribal Court acted in its capacity as a separate sovereign when it prosecuted Lara, and thus,
double jeopardy does not proscribe the government from prosecuting him. Congress has
the constitutional power to lift the restrictions on the tribe’s criminal jurisdiction over
nonmember Indians. Specifically, via a constitutional federal statute, Congress recognized
and affirmed in each tribe, the “‘inherent power’ to prosecute non-member Indians.” The
Court reasoned further that Congress intended the federal statute to relax restrictions
Congress had previously placed on a tribe’s exercise of inherent prosecutorial power. Fi‑
nally, the Court agreed with the government that Congress intended to treat tribal courts
as a separate sovereign set of courts with their own prosecutorial power. Thus, based on
the doctrine of dual sovereignty, the double jeopardy clause does not prohibit the federal
government from prosecuting Lara.

Cynthia hampton

FIFTH CIRCUIT
ENHANCEMENT FOR BODILY INJURY - United States v. Mitchell, No. 366 F.3d 376
(5th Cir. 2004).
Defendant was convicted, and his sentence was enhanced based on injury to a bank
customer. The customer suffered a stroke during the robbery, which left her with perma‑
nent physical damage. Defendant argued that enhancement was not proper because such
injuries were not reasonably foreseeable. Court holds culpability is not a requirement for
enhancement. As such, a defendant is strictly liable for any injury a victim suffers as a result
of his acts.
INTERVENTION BY DISTRICT ATTORNEY - Saldano v. Dretke, 363 F. 3d 545 (5th
Cir. 2004).
This is the case involving testimony by Dr. Walter Quijano, which Supreme Court re‑
versed after AG confessed error. Following remand, CCA again affirmed, finding error had
been waived. In federal district court AG again confessed error, and district attorney sought

Mike Charlton
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to intervene. Court holds DA does not have authority under
state substantive law to represent state in these proceedings.
Court also holds county’s interests are adequately protected
by AG. As such, district court did not err in denying petition
to intervene.
COURT OF CRIMINAL APPEALS
PDR OPINIONS
State’s PDR – Fine not orally pronounced when Defendant
adjudicated guilty ordered deleted:
RONALD RAY TAYLOR v. State, 131 SW.3d 497 (Tex.Crim.
App.2004) from Dallas County, Affirmed, 4/7/04; Offense:
Sexual Assault; Sentence: 4 years + $300 fine; COA: Reversed
(109///844 – Eastland 2003); Opinion: Keasler (unanimous).
Appellant was originally placed on deferred for 10 years
and assessed a $300 fine at a rate of $20 per month, but he was
later revoked. The deferred order stated the fine was not to be
probated. Appellant argued on appeal that the judgment should
be reformed to delete the fine because the judge did not orally
pronounce it in court during the adjudication proceeding. COA
agreed and deleted the fine, recognizing a conflict in the other
appellate courts. PDR was granted to determine whether this
ruling was correct.
HELD: Because the judge did not orally assess a fine as
part of Appellant’s sentence when guilt was adjudicated, the
COA was correct to delete the fine from the judgment. In
Coffey v. State, 979 S.W.3d 326 (Tex.Crim.App. 1998) the order
placing the defendant on probation contained a non-probated
fine of $750. When probation was revoked, the judgment also
contained the fine, although it had not been re-pronounced at
the revocation hearing. CCA held this proper because the fine
“was imposed when punishment was assessed at the original
plea proceeding. Therefore, such fine was appropriately included
in the judgment revoking probation.” However, Coffey was a
“regular” probation, not a deferred. When the defendant receives
deferred adjudication, no sentence is imposed. Then, when guilt
is adjudicated, the order adjudicating guilt sets aside the order
deferring adjudication, including the previously imposed fine.
This is in stark contrast to regular probation, where sentence is
imposed but suspended when probation is granted. Although
some similarities exist, in the appellate context, between regu‑
lar probation and deferred adjudication probation, as recently
recognized in Donovan v. State, 68 S.W.3d 633 (Tex.Crim.App.
2002), “[t]he fact that deferred adjudication defendants are
given the same right to appeal does not mean that they are
treated the same as regular probation defendants in other
respects.” Here, the order granting Appellant deferred adjudica‑
tion was set aside, and he was not sentenced until his guilt was
adjudicated. At that time, the judge did not orally pronounce
a fine, but included a fine within the written judgment. When
there is a conflict between the two, the oral pronouncement
controls. COA’s judgment is therefore affirmed.
Appellant’s PDR – no need to object at trial that evidence
is insufficient: GEORGE MOFF V. STATE, 131 SW3d 385 (Tex.
Crim.App.2004), Appellant’s PDR from Nueces County, Re-

versed, 4/7/04; Offense: Theft by Public Servant ($500-1500);
Sentence: 1 yr (probated) + $4000 fine; COA: (111///659 – Cor‑
pus Christi 2003); Opinion: Cochran (unanimous).
Appellant was chief appraiser for Nueces County for 18 years.
After he resigned in 1999, it was discovered that he had stolen
county property of between and $1500 and $20,000 in value.
Although Appellant returned the items, he was indicted for the
thefts, and a jury convicted him of the lesser included offense.
On appeal he argued the evidence was insufficient to prove: 1)
unlawful appropriation; 2) fair market value of at least $500;
and 3) his status as a public servant at the time of the unlawful
appropriation. COA disagreed and affirmed.
HELD: Because COA failed to consider Appellant’s sufficiency question, the case is remanded so that it can address
that issue. COA held that Appellant waived his sufficiency
complaint because he did not object to the state’s method of
proving the value of the items that he had unlawfully appropri‑
ated. The only objections he made were for hearsay and lack
of predicate. CCA rejects this notion, iterating the rule that
no objection need be made to insufficient evidence to raise the
issue on appeal:
Appellant ... improperly sought to have his evi‑
dentiary question incorporated into his sufficiency
question. Nonetheless, he did not forfeit his right to
have the appellate court consider his sufficiency ques‑
tion, although that review would necessarily include
the use of [the witness’] testimony concerning value,
regardless of whether it was properly or improperly
admitted. As the State acknowledges, appellant “did
not expressly waive his due process rights” and “[h]is
failure to object to all the evidence of value did not
waive his right to insist on proof beyond a reasonable
doubt” or his “right to insist on appellate review of the
constitutional sufficiency of the evidence supporting
every element of his conviction.” We agree with the
State that: “[W]hat is really being waived, perhaps in‑
artfully stated in some opinions, is not the underlying
sufficiency challenge, but a challenge to the compe‑
tence or probative value of certain testimony, manners,
and methods establishing a given value.” We disagree
with the State, though, that appellant’s sufficiency chal‑
lenge is so inextricably tied to his evidentiary challenge
as to be “hollow” because his challenge to the manner
of proving value has been forfeited.
Appellant is entitled to have answered on appeal whether
any rational jury could have found beyond a reasonable doubt,
from all evidence actually admitted and viewed in the light most
favorable to the state, that the misappropriated property had
a value of between $500 and $1,500 at the time of the offense.
Appellant’s failure to object to the method of proving the value
of the property did not forfeit his constitutional right to insist
on proof beyond a reasonable doubt. Case is therefore remanded
to the COA so it may address the sufficiency of the evidence to
prove that property the jury found Appellant stole had a value
of between $500 and $1,500.
State’s PDR – Appellant’s voir dire complaints were waived:
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EUSEBIO LOREDO v. State, No. 1075-03, State’s PDR from
McLennan County, Reversed & Remanded, 4/7/04; Offense:
Agg. Sex. Asslt; Sentence: COA: Reversed (107///36 – Waco
2003); Opinion: Holcomb, joined by everyone but Meyers, who
concurred, and Johnson, who dissented.
During voir dire, defense counsel asked venire person Band
whether she could consider probation for one convicted of
aggravated sexual assault of a child. After Band said she could
not, the trial court took four other prospective jurors (excluding
Band) into chambers and questioned them regarding proba‑
tion for sexual assaulters of children. Based on Appellant’s
objections, he excused three, but refused to excuse Band, on
whom Appellant used a peremptory. Appellant’s request for
an additional peremptory was denied. COA reversed after rul‑
ing Appellant had preserved error because he (1) exercised a
peremptory challenge on a venire member whom the trial court
should have excused for cause; (2) exhausted his peremptory
challenges; (3) was denied an additional peremptory challenge;
and (4) identified an objectionable venire member, who sat on
the jury whom he would have struck otherwise. The dissenting
justice said that, under TRAP 33.1, the trial court must be made
aware of a complaint at a time and in a manner that it can be
corrected. Thus the issue was not preserved because the trial
court gave Appellant ample opportunity to correct its erroneous
assessment of the juror appellant sought to challenge. Instead,
Appellant stood silent.
HELD: Because the trial court had no obligation to grant
Appellant’s request for additional peremptory strikes unless
he first showed his challenge for cause should have been
granted, the COA did not err. After Appellant had requested
the additional peremptory, the trial court said:
My recollection of Mrs. Band is that while she did tell
you at one time that probation would not be a pos‑
sible punishment in her mind that when I asked her
a question she recanted and said that she could. Does
anybody disagree with that? Or have I screwed the
numbers up again?
Appellant did not say anything. COA majority was correct
that Appellant had fulfilled the steps set out in Johnson v. State,
43 S.W.3d 1, 5-7 (Tex. Crim. App. 2001), for preservation of
error regarding denial of a challenge for cause. However, in
limiting its preservation analysis to the procedures required by
Johnson, COA ignored a fundamental principle of error preser‑
vation: that the trial court must be made aware of a complaint
at a time and in a manner so that it can be corrected. See TRAP
33.1. CCA thus agrees with dissenting justice:
Just as in Ford v. State, 1 S.W.3d 691, 693 (Tex.Crim.
App.1999), where the defendant failed to correct a
factually incorrect statement made by the prosecu‑
tor during a Batson challenge, the defendant failed
to correct the trial court’s erroneous statement and
therefore failed to meet his burden to show the trial
court that his challenge for cause should have been
granted. The trial court believed the challenged juror
had been rehabilitated. The trial court was mistaken,
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but appellant failed to dispute the court’s recollection
even when invited to do so. Thus, appellant’s silence
resulted in his failure to inform the trial court of his
complaint at a time and in a manner that it could be
corrected, in violation of the basic requirements of
Texas Rule of Appellate Procedure 33.1.
Judgment is reversed, and case is remanded so that COA may
address Appellant’s remaining points of error.
State’s PDR dismissed as interlocutory appeal: ERIC LENARD
SMITH v. State, 131 S. W3d 502 (Tex.Crim.App.2004) from
Harris County, Dismissed, 4/7/04; Offense: Aggravated Assault;
Sentence: 10 years deferred; COA: Appeal Abated (NP – No.
01-98-00371-CR, (Tex. App.– Houston [1st Dist.], delivered
July 18, 2002); Opinion: Price (unanimous).
After pleading guilty and being convicted, Appellant filed a
notice of appeal complaining he was not represented by counsel
during the time period for filing a motion for new trial. COA
abated the appeal and remanded to the trial court to conduct
a hearing on the matter. The trial court made findings that
Appellant was not appointed counsel in time to file a new
trial motion. COA again abated the appeal based on the trial
court’s findings so that Appellant could file a motion for new
trial with the aid of counsel. The state PDR’d from this second
abatement order.
HELD: The state’s PDR is dismissed. As in Jack v. State,
___ S.W.3d ___ (Tex.Crim.App. No. 413-02, delivered 3/24/04
(see summary in May’s Voice), CCA rules the state’s attempt to
appeal the double abatement procedure is an appeal from an
interlocutory order. In this case, COA maintained jurisdiction
over the case during the abatement period. No matter what the
trial court decided on Appellant’s motion for new trial, the case
was required to be returned to COA. Because the appellate court
did not dismiss the case or issue some other final order when it
abated the case, the state’s appeal is an interlocutory one.
Appellant’s PDR: Search & Seizure – search exceeded scope of
warrant: GWIN H. LONG v. State, No. 1028-03, from Henderson
County, Reversed & Remanded, 4/21/04; Offense: Gambling
offenses (5); Sentence: 60 days + $1000 fine; COA: Affirmed
(108///424 – Tyler 2003); Opinion: Cochran, joined by Meyers,
Price, Womack, Johnson and Holcomb; Dissent: Keasler, joined
by Keller and Hervey.
Undercover AG officer Wilson went to Appellant’s rural gam‑
bling business, “Trains,” (a silver-colored passenger train car)
which was next to her residence, a red caboose. After playing
the eight-liner machines for several days and watching others
do so, he got an arrest warrant and a warrant to search the
business. Other officers executed the warrants. They searched
not only the business, but another train car on the premises, as
well as Appellant’s residence, the red caboose, which were not
mentioned in the warrant or affidavit. The facts establishing
probable cause to believe that Appellant was operating a gam‑
bling business, owned gambling paraphernalia, and kept records
of gambling activity specified activity only at the silver colored
passenger train car. When they searched Appellant’s home, of‑

ficers seized cash, bank records, Wal-Mart gift certificates, and
the keys to the eight-liner machines. Appellant’s motion to sup‑
press the evidence was overruled, and COA affirmed. Question
is whether the search exceeded the parameters permitted by the
search warrant, and improperly intruded into the residence of
Appellant without an authorizing search warrant, and, therefore,
evidence obtained in the search of Appellant’s residence should
have been excluded from her trial.
HELD: The search exceeded the scope of the warrant,
which did not authorize the search of Appellant’s home, an
entirely different and distinct structure-a red caboose-which
was located nearby. The warrant described the premises to be
searched as follows:
An unnamed business establishment known locally as
Train’s is located at 1075 Pritchett Lane, Seven Points,
Henderson County, Texas. The structure is a silver
in color passenger train car. The passenger train car
is located north, 8/10 of a mile from State Highway
334 on the west side of Pritchett Lane, Seven Points,
Henderson County, Texas. In front of this silver in
color passenger train car is a black mail box located
on the west side of Pritchett Lane with the numbers
“1075”. This is the only silver in color passenger train
car located on Pritchett Lane 8/10 of a mile north of
State Highway 334, Seven Points, Henderson County,
Texas.
The search was excessive for two reasons: First, there is no
descriptive language in this warrant that would authorize the
search of Appellant’s home as well as a search of the separate and
independent business establishment. Second, no facts are set out
in the affidavit to lead a reasonable officer executing this search
warrant to have probable cause to believe the gambling devices,
paraphernalia, and business records described within the search
warrant or affidavit would be found in Appellant’s home. CCA
therefore concludes that officers violated Appellant’s rights un‑
der the Fourth Amendment of the United States Constitution
in their search of her home. Judgment is reversed and case is
remanded for proceedings consistent with this opinion.
State’s PDR: COA used incorrect standard of review for factual
sufficiency: JOSE ZUNIGA v. State, No. 539-02, from Lynn
County, Reversed, 4/21/04; Offense: Manslaughter; Sentence:
20 years; COA: Reversed (NP– No. 07-00-0461-CR , Tex. App.
– Amarillo 2001); Opinion: Meyers, joined by Price, Johnson,
Keasler, Hervey, Holcomb, and Cochran; Keller concurred;
Womack, dissented.
Appellant ran his semi-trailer into the Cantu’s family vehicle
after passing it in a no-passing zone, killing Alfredo Cantu.
Appellant blew a .03 and passed the HGN test. He showed no
outward signs of intoxication. Investigators estimated that he
was .06 at the time of the accident. Appellant was charged with
intoxication manslaughter and manslaughter, but was convicted
only of the latter. He claims the evidence was factually insuf‑
ficient to support the verdict that he recklessly caused the death
by operating a commercial vehicle while having a measurable
and detectable amount of alcohol in his system. COA agreed,

and remanded the case for a new trial. PDR was granted to
determine whether COA used the correct standard of review
in its factual sufficiency analysis,.
HELD: COA used an incorrect standard of factual sufficiency review. After setting forth and discussing the proper
standard of review as developed by its former precedent, CCA
then appears to adopt a Texas Supreme Court case:
[T]he burden of proof at trial necessarily affects appel‑
late review of the evidence. Under traditional factual
sufficiency standards, a court determines if a finding
is so against the great weight and preponderance of
the evidence that it is manifestly unjust, shocks the
conscience, or clearly demonstrates bias. But that
standard is inadequate when evidence is more than
a preponderance (more likely than not) but is not
clear and convincing. As a matter of logic, a finding
that must be based on clear and convincing evidence
cannot be viewed on appeal the same as one that may
be sustained on a mere preponderance.
In re C.H., 89 S.W.3d 17, 25 (Tex. 2002) (internal citations
omitted). CCA then agrees that the burden of proof at trial
dictates the standard of appellate review. Having said this,
CCA goes on:
We will attempt to resolve some of the confusion cre‑
ated by the standard that has developed since Clewis
by: 1) linking the burden of proof at trial to the stan‑
dard of review and; 2) avoiding language suggestive
of a preponderance-of-the-evidence burden of proof.
This does not alter the standards elucidated since
Clewis, rather it serves only to synthesize the ideas
each decision has provided and to acknowledge the
necessity for appellate courts to consider the burden
of proof at trial when reviewing the factual sufficiency
of the evidence. There is only one question to be an‑
swered in a factual-sufficiency review: Considering all
of the evidence in a neutral light, was a jury rationally
justified in finding guilt beyond a reasonable doubt?
However, there are two ways in which the evidence
may be insufficient. First, when considered by itself,
evidence supporting the verdict may be too weak to
support the finding of guilt beyond a reasonable doubt.
Second, there may be both evidence supporting the
verdict and evidence contrary to the verdict. Weighing
all the evidence under this balancing scale, the contrary
evidence may be strong enough that the beyond-areasonable-doubt standard could not have been met,
so the guilty verdict should not stand. This standard
acknowledges that evidence of guilt can “preponder‑
ate” in favor of conviction but still be insufficient to
prove the elements of the crime beyond a reasonable
doubt. Stated another way, evidence supporting guilt
can “outweigh” the contrary proof and still be factu‑
ally insufficient under a beyond-a-reasonable-doubt
standard.
CCA then determines that COA here did not use the correct
standard of review:
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Where the Court of Appeals erred, however, was in
its failure to consider all the evidence, including the
evidence of speeding and passing in a no-passing
zone. The court’s interpretation of the jury’s notes
on the verdict form would equate to a special verdict,
in violation of Texas Code of Criminal Procedure
article 37.01 section 1(a), stating that “The verdict in
every criminal action must be general.” In Kitchens v.
State, 823 S.W.2d 256, 258 (Tex. Crim. App. 1991), we
stated, “It is appropriate where the alternate theories
of committing the same offense are submitted to the
jury in the disjunctive for the jury to return a general
verdict if the evidence is sufficient to support a finding
under any of the theories submitted.” So, the Court
of Appeals erred in treating this like a special verdict
and by attempting to interpret the jury’s handwritten
notes. See Statler v. United States, 157 U.S. 277, 279, 15
S.Ct. 616, 39 L. Ed. 700 (1895), stating “The verdict
being general and not special, any words attached to
the finding ... are clearly superfluous and are to be so
treated ... a general finding of ‘guilty’ will be inter‑
preted as guilty of all that the indictment well alleges
... Surplusage in a verdict may be rejected ... ” Despite
the jury’s handwriting and the trial court’s reading and
receipt of the verdict, this is a general verdict of guilty
of manslaughter. Therefore, the Court of Appeals
should not have disregarded the evidence of speeding
and passing in a no-passing zone for purposes of the
factual sufficiency analysis.
The judgment is reversed and the case is remanded so that
COA can conduct a proper factual sufficiency analysis.
DIRECT APPEAL
DNA Motion in non-death capital case is appealable to the
court of appeals: STEPHEN RILEY SISK v. State, 131 SW. 3d 492
(Tex.Crim.App.2004), from Tarrant County, Appeal transferred,
4/7/04; Opinion: Womack (unanimous).
Appellant was convicted in 1994, and in 2003, unsuccessfully
sought DNA testing. He appealed to the COA, which dismissed
the appeal as untimely, and transferred the case to the CCA.
This appeal concerns the former version of the statute, in effect
when Appellant filed his motion, which was recently amended
to specify that only DNA motions in which the death penalty
was assessed go directly to the CCA. Question is whether this
appeal should be heard by the CCA or sent back to the COA.
HELD: Under the original version of TCCP Art. 64.05, appeal in the DNA-testing case of a person who was sentenced
to imprisonment for capital murder is to the court of appeals.
The statute formerly read:
Art. 64.05. APPEALS. An appeal of a finding under
Article 64.03 or 64.04 is to a court of appeals, except
that if the convicted person was convicted in a capital
case, the appeal of the finding is a direct appeal to the
court of criminal appeals.
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CCA has previously held that a DNA-testing appeal is a
“criminal case” within the meaning of the grant of jurisdiction
to this court in Article V, section 5 of the Texas Constitution,
and that CCA has jurisdiction of such an appeal from a person
who had been convicted of capital murder and sentenced to
death. There is specific language in the constitution about the
jurisdictions of CCA over appeals in a capital case. After a brief
analysis, CCA concludes:
[T]he appeal in a DNA-testing case is “a criminal case”
as the term is used in the jurisdictional provisions of
the Constitution. To construe “a capital case” in the
original version of Article 64.05 to mean an appeal
in a DNA-testing case by a person against whom a
death penalty had not been assessed would put the
language of the statute in contradiction to the lan‑
guage of the Constitution. It would have the statute
prescribe that the appeal in a criminal case in which
the death penalty had not been assessed should not
be to the court of appeals. It is desirable to avoid a
construction of the statute that would raise such a
constitutional question.
Having said this, CCA holds it has no jurisdiction to en‑
tertain this appeal, and transfers the case back to the COA for
disposition.
HABEAS CORPUS OPINIONS
Relief Granted – counsel did not advise Applicant of his right
to file a pro se PDR: EX PARTE JOHNNY STEPTOE, Nos.
74,938 & 74949, from Harris County, Relief Granted 4/21/04;
Opinion: Per Curiam; Concurring Opinion: Price; Dissent:
Cochran, joined by Keasler; Keller and Holcomb dissented
without opinion.
Applicant was convicted of aggravated sexual assault and
kidnapping, and sentenced to fifty years and five years, respec‑
tively. The convictions were affirmed in an unpublished opinion.
See Steptoe v. State, Nos. 14-94-00200-CR and 14-94-00201CR (Tex. App. – Houston [14th Dist.] 1996, no pet. Applicant
claims that he was denied an opportunity to file PDRs because
his appellate attorney did not timely notify him that he could
seek discretionary review pro se. The trial court found from
the attorney’s affidavit that counsel failed to specifically and
timely notify Applicant that he could file pro se petitions for
discretionary review by the Court of Criminal Appeals. The
Applicant is entitled to relief. See Ex parte Wilson, 956 S.W.2d
25 (Tex. Crim. App. 1997). Time limits under the Rules of Ap‑
pellate Procedure shall be calculated as if the COA’s decisions
had been rendered on the day the mandate of the CCA issues.
Should Applicant desire to seek discretionary review, he must
take affirmative steps to see that his petitions are filed in the
COA within thirty days of the day CCA’s mandate has issued.
Applicant’s remaining claims are dismissed. See Ex parte Torres,
943 S.W.2d 469 (Tex.Crim.App.1997).
Dissent: From Judge Price, we learn that Applicant, although
convicted in 1994, did nothing on this case until 2002, when
he filed this writ application. The appeal became final in 1996.
The dissent thinks this writ should be barred by the doctrine

of laches:
[O]n September 30, 2002, applicant, like Lazarus ris‑
ing from the dead, filed a writ of habeas corpus in the
convicting court. He alleged that his appellate attorney
provided ineffective assistance because, when counsel
timely notified him of the result of his direct appeal,
he did not also explicitly tell applicant that he could
file a pro se petition for discretionary review.
***
At some point, there must come a time when a crimi‑
nal conviction is final, when the deterrent effects of
certainty and immediacy of punishment outweigh
an inmate’s right to endlessly litigate an appeal of his
conviction. Routinely granting habeas corpus claims
requesting an out-of-time petition for discretionary
review, filed long after a direct appeal is affirmed on the
merits by a court of appeals, undermines the deterrent
and rehabilitative functions of the criminal law.

is greater than the time spent on parole), what does “remain‑
ing portion” in 508.283(c) mean? Does “remaining portion”
mean merely that part of the sentence which is remaining as
of the RELEASE date (without considering the amount of time
spent out on parole), or does it mean that part of the sentence
remaining at the RELEASE date less the time spent on parole?
The difference in these two possible interpretations is more
thoroughly examined below.

Relief Granted – Applicant was entitled to street time while
released on mandatory: EX PARTE LUCIAN LEE SPANN, JR.,
No. 74.722 (Unpublished) from Dallas County, Relief Granted,
4/21/04; Opinion: Meyers, joined by Price, Womack, Johnson,
Holcomb, and Cochran; Keasler concurred in the judgment;
Dissent: Keller, joined by Hervey.
Applicant was serving a 15-year sentence for theft of property
less than $750 when he was released to mandatory supervi‑
sion. A parole violator warrant was issued after he picked up a
new conviction, but was withdrawn. He was re-released, but
a summons and another parole violator warrant were issued,
and Applicant was revoked. He now wants street time pursu‑
ant to Tex. Gov’t Code §508.283(c). He has no prior or current
convictions which would place him under §508.149(a), and
§508.283(c) applies to “any revocation that occurs on or after
September 1, 2001.” Tex. Gov’t Code Ann. §508.283 (Vernon
2004); See also Parker v. Cockrell, 2002 U.S. Dist. LEXIS 14448
at 7-8 (N.D. Tex. Aug. 7, 2002) (not published).
HELD: TDCJ time credit office is hereby ordered to award
Applicant street-time credit equal to the time he spent out on
parole for this cause. Basically, § 508.283(c) says that certain
parole violators will receive street-time credit if the “remaining
portion” of their sentence is less than the amount of time they
have spent out on parole. Although § 508.283(c) is worded in a
confusing manner, it can be simplified into the following twopronged test for the purpose of determining whether Applicant
receives street-time credit:
1. If, on the SUMMONS date, the “remaining portion” of
Applicant’s sentence is greater than the time spent on parole,
Applicant receives no street-time credit for the time spent on
parole.
2. If, however, on the SUMMONS date, the “remaining
portion” of Applicant’s sentence is less than the time spent on
parole, Applicant receives street-time credit for the amount of
time spent on parole.
But the equation cannot be said to be that simple without
asking a crucial question: For purposes of determining streettime credit (whether the “remaining portion” of the sentence

Conviction and death sentence reversed – evidence held factually insufficient: KENNETH VODOCHODSKY v. State, No.
74,129, from Karnes County, Reversed, 4.21.04; Opinion: Keas‑
ler, joined by Price, Womack, Johnson, Holcomb, and Cochran;
Dissent: Keller; Dissent: Meyers; Hervey did not participate.
Facts: Appellant and his girlfriend lived with Jeremiah
Engleton and his wife and child in rural Atascosa County, just
east of Pleasanton. Appellant and Engleton were childhood
friends. Engleton had just been arrested for domestic violence
and made bail when two police officers were gunned down
outside his house after responding to a bogus 911 call made
from the residence. Engleton was the shooter, but Appellant
was convicted as a party to the murders. While in jail, Engleton
told his cell mate “these motherfuckers don’t know what they
got coming,” and that it was going to make the front page. A
different cellmate overheard Engleton telling Appellant over
the phone that he had been arrested for domestic violence and
that when he got out he “had plans and planned to make some
headlines.” Engleton blew his brains out after the offense. Ap‑
pellant admitted that he was at the residence when the 911 call
was made, but denied making it. He also denied knowledge of
Engleton’s intent to blow away the two officers. CCA holds the
evidence is legally sufficient to support the conviction.

After an analysis of the legislative history, CCA determines
that, of the two possible interpretations of “remaining portion”
in §508.283(c), only one interpretation will render the statute
effective and consistent with legislative intent. “Remaining
portion”in §508.283(c) refers to that part of the sentence re‑
maining at the RELEASE date, less time spent on parole. Relief
is therefore granted.
DEATH PENALTY OPINION

Factual sufficiency: Appellant contends that he was merely
present at the scene and, therefore, cannot be held responsible
for Engleton’s acts.
HELD: The evidence was factually insufficient. In a factual
sufficiency review, the appellate court views all evidence in a
neutral light, both for and against the finding, and may set aside
the verdict if “proof of guilt is so obviously weak as to under‑
mine confidence in the jury’s determination, or the proof of
guilt, although adequate if taken alone, is greatly outweighed by
contrary proof.” In conducting such a review, the appellate court
must consider all the evidence weighed by the jury, comparing
the evidence which tends to prove the existence of the elemental
fact in dispute to the evidence which tends to disprove it. The
Court is authorized to disagree with the jury’s determination
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even if probative evidence exists which supports the verdict,
but the court must avoid substituting its judgment for that of
the fact-finder. As for this case:
[T]he overwhelming weight of the evidence mitigates
against the conclusion that Vodochodsky solicited, en‑
couraged, directed, aided or attempted to aid Engleton
in committing the offense. All of the evidence that
could legally support a rational jury’s conclusion is
nevertheless so weak that our confidence in the jury’s
verdict is undermined. When Engleton expressed a
desire to “do it right now” and Vodochodsky told him
they did not yet have a plan, neither man specifically
mentioned killing a peace officer. When Vodochodsky
told [witness] Essary that he bailed Engleton out of jail
“to do this,” he did not specifically state that he bailed
him out as part of a plan to kill police officers. Vodo‑
chodsky removed belongings from the house, but there
is no proof that he did so as part of a murderous plot.
And Vodochodsky’s comment to Essary that Engleton
had “gone over the edge” when he took the deputy’s
gun could just as reasonably have been a speculative
comment, not one indicating that Vodochodsky had
witnessed [the officer’s] murder.
Indeed, none of that evidence necessarily suggests that
Vodochodsky acted with intent to promote or assist Engleton.
None of his statements directly refer to killing police officers.
His statements are devoid of information on the details of the
alleged murder plot, and there is no other information in the
record suggesting that Vodochodsky was planning the event
with Engleton.
Furthermore, other evidence suggests that Vodochodsky
was not working with Engleton. His whispered warning to Sara
could indicate that while he may have known of Engleton’s plan,
he was not a party to it. He did not participate in the purchase
of ammunition. There is no evidence that Vodochodsky actually
did any affirmative act to assist Engleton with the plan. Instead,
Vodochodsky had the bad luck of being the friend and room‑
mate of a man determined to kill police officers and himself.
We conclude that proof of Vodochodsky’s guilt was so weak
as to undermine confidence in the jury’s determination. This
evidence was factually insufficient to convict. Point of error two
is sustained Judgment is reversed, and the case is remanded to
the trial court so that Appellant can answer the indictment.
Conviction and Death Sentence Affirmed – facts in warrant
affidavit failed to add up to probable cause, but its taint was
attenuated: TERRY LEE HANKINS, No. 74,369, from Tarrant
County, Affirmed, 4/21/04; Opinion: Meyers, joined by every‑
one but Keller, who concurred in point five and otherwise joins
the opinion of the Court, and Womack who concurred.
Facts: Appellant was convicted of killing his wife and two
children in their trailer. Appellant’s girlfriend told police that
Appellant was inside her apartment, that he was armed with a
pistol and had access to a rifle and another pistol, that he had
been staying with her for several days, and that he had been
driving his wife’s car.
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Warrant affidavit: Appellant asserts the trial court erred in
failing to find the facts alleged in his arrest warrant affidavit
insufficient to support a finding of probable cause. He also
complains the trial testimony revealed that one of the facts al‑
leged in the affidavit was incorrect. He argues the taint on the
evidence from the illegal arrest was not attenuated, thus making
the evidence inadmissable.
HELD: The trial court did not err. The facts that can be
derived from the four corners of Appellant’s arrest warrant
affidavit are: (1) three dead bodies were discovered in a mo‑
bile home; (2) the victims were Appellant’s wife and her two
children; (3) Appellant had recently been released from jail
and was living with the victims in the mobile home where the
bodies were found; (4) Appellant’s wife’s car was missing from
the scene; (5) the victims were killed with a gun and Appellant
was in possession of a gun; (6) an unsigned note stating “I am
guilty of murder, incest, hatred, fraud, theft, jealously [sic],
and envy” was found inside the mobile home on an envelope
addressed to appellant; (7) Appellant had previously assaulted
another woman; (8) Appellant’s wife’s car was parked outside
of his girlfriend’s apartment; (9) at 2 a.m., Appellant asked his
girlfriend to check to see if there was anything unusual outside
her apartment; and (10) when approached by officers outside
of her apartment, Appellant’s girlfriend told the officers that
Appellant was inside her apartment, that he was armed with a
pistol and had access to a rifle and another pistol, that he had
been staying with her for several days, and that he had been
driving his wife’s car.
While these facts together might create suspicion, we
agree with appellant that they do not add up to prob‑
able cause that appellant committed the murders.
There were no facts that would lead a neutral and
detached magistrate to conclude that appellant was
the perpetrator and not merely living with his wife
and driving her car. There is nothing to show that the
note was written by appellant. Even if the envelope on
which the note was written was, as alleged, addressed
to appellant, it was found at the crime scene where
appellant was living. The note could have been written
by anyone who picked up the envelope while inside the
residence. None of the facts as alleged specifically tie
appellant to the commission of the offense.
When the affidavit supporting an arrest warrant is insuffi‑
cient, the reviewing court must determine whether the resulting
taint on the evidence was attenuated, such that the evidence was
admissible notwithstanding the illegal arrest. The following fac‑
tors are considered: (1) whether Miranda warnings were given;
(2) the temporal proximity of the arrest and the confession; (3)
the presence of intervening circumstances; and (4) the purpose
and flagrancy of the official misconduct. Here, Appellant was
informed of his rights by the judge during his arraignment at
4:05 p.m. on August 30, 2001. At 4:25 p.m., Appellant agreed to
talk with detectives Ralph Standefer and Barry Moore. Standefer
read Appellant his Miranda rights at the outset of the interview.
Appellant sat next to Standefer and read the warning sheet along
with him, initialing each right stated therein. About an hour

into the interview, Appellant agreed to give a written statement.
Before Appellant signed the transcribed statement, Moore read
Appellant his Miranda rights from the statement form. Thus,
the first factor weighs in the state’s favor. As to proximity, Ap‑
pellant was arrested and taken into custody around 7:00 a.m.
on August 30, 2001. He was initially taken to the Arlington
police station, but was later transported to the Mansfield jail for
arraignment. He was arraigned at 4:05 p.m. and his interview
began immediately thereafter, at around 4:30 p.m. He began
dictating his statement at 5:40 p.m. Nine and a half hours from
the time of Appellant’s arrest until his interview is not so long
that it becomes a particularly weighty factor for the state, but
it is not so little that it favors Appellant. Compare Bell v. State,
724 S.W.2d 780, 788-91 (Tex. Crim. App. 1986)(concluding that
one and a half to three hours before the first confession favored
defendant but the passage of a day before the second confes‑
sion favored the State), cert. denied, 479 U.S. 1046 (1987). Thus,
this factor does not weigh in favor of either party. The most
important intervening circumstance in this case is appellant’s
arraignment before Judge Bill Lane at 4:05 p.m. Judge Lane gave
Appellant a written warning sheet, which he signed. The judge
also informed Appellant of the charge against him, and read him
his constitutional rights. Appellant asked Judge Lane about the
process for obtaining an attorney because he was worried that
he would not be able to afford one. Judge Lane explained the
process for the appointment of an attorney, and then asked Ap‑
pellant if he would like an attorney. Appellant declined. Finally,
there is no suggestion or evidence of official misconduct. Given
the various readings of Appellant’s rights, his arraignment, and
the absence of any official misconduct, this factor weighs in the
state’s favor. Jones, 833 S.W.2d at 125 (stating that, coupled with
Miranda warnings and the absence of official misconduct, tak‑
ing defendant before a neutral magistrate was an intervening
circumstance sufficient to attenuate taint). Accordingly, the four
factors viewed together weigh most heavily in the state’s favor
such that Appellant’s first written statement was not tainted by
his illegal arrest. Judgment is affirmed.
Other rejected issues: voir dire errors, no reasonable doubt
instruction; request for application of reasonable doubt stan‑
dard to mitigation issue; denial of instruction on parole board
consideration..
Conviction & Death Sentence Affirmed – Another “Texas
Seven” defendant: DONALD KEITH NEWBURY, No. 74,308,
from Dallas County, Affirmed, 4/21/04; Opinion: Hervey, joined
by everyone but Womack, who concurred.
Facts: Appellant, one of the “Texas Seven,” escaped from
prison, went to Dallas, and murdered a officer on Christmas
Eve. He does not complain about the sufficiency if the evidence
at either phase of trial.
Voir Dire Errors: Appellant claims the trial court violated
TCCP Art. 35.16(a)(10) and Art. 35.17, §2, “by failing to inquire
as to whether prospective jurors had already formed an opin‑
ion as to Appellant’s guilt that would influence their actions in
rendering a verdict in the case.” Also Appellant claims this also
violated the Sixth and Fourteenth Amendments to the United
States Constitution by directly affecting “the determination

of whether impartial jurors are impaneled.” Appellant had
objected to language in a questionnaire submitted by the trial
court to the venire.
HELD: The trial court did not violate the statutes. CCA
has held that a trial court does not violate Art. 35.17, §2, under
circumstances almost identical to those presented here. See
Freeman v. State, 556 S.W.2d 287, 294 (Tex.Crim.App.1977),
cert. denied, 98 S.Ct. 1284 (1978). Moreover, assuming Appel‑
lant preserved the constitutional claim that he raises in point
two, he provides no Supreme Court authority, and CCA is
aware of none, holding the United States Constitution requires
submission of Appellant’s requested language in the juror ques‑
tionnaire form. CCA is unpersuaded that this record presents
a colorable claim of any constitutional violation, particularly
since Appellant had the opportunity to examine each venire‑
member individually during voir dire on the issue of whether
that veniremember had formed an opinion of Appellant’s guilt
which would influence the veniremember’s verdict. Cf. Freeman,
556 S.W.2d at 294
Prosecutor’s prefatory remarks: Appellant claims accurately
explaining the law on publicity during individual voir dire, and
allowing the state to reiterate the law during its opening remarks
to the venire, was error because jurors should have been ques‑
tioned on whether they had formed any opinions on the case
before the law was explained to them. Appellant did not raise
this complaint until the second day of voir dire.
HELD: Assuming Appellant preserved this complaint, the
prosecutor’s prefatory remarks during individual voir dire
accurately explaining the law to the veniremembers did not
violate the procedures set out in Article 35.16(a)(10). Article
35.17, § 2, literally permits this information to be conveyed
to the veniremembers (requiring the trial court to propound
questions “concerning the principles, as applicable to the case on
trial” of, among other things, “opinion”); Freeman, 556 S.W.2d
at 294. And, Article 35.16(a)(10) does not literally prohibit it.
Appellant does not point to anywhere in the record where the
prosecution was permitted to rehabilitate veniremembers who
stated they had formed a conclusion about Appellant’s guilt
that would influence their verdict.
Other rejected issues: more voir dire errors; gross autopsy
photos admitted.
PDRs Granted in April 2004
PDR Name/COA Date 		
State/
County Offense		
No. Citation
Granted Appellant
1980-	 Xavier
4/7/04 State’s PDR Harris Poss. of
03
Hernandez
		
		
Mari-		
		
Barocio/NP					
juana
Issues Granted:			
1.Did the Court of Appeals fail to view the evidence in the
light most favorable to the trial court’s ruling on the motion to
suppress and incorrectly review the trial court’s ruling under
a de novo standard when there were many witnesses who gave
conflicting or inconsistent testimony that could have been the
basis for the trial court’s ruling?
2. Did the Court of Appeals incorrectly apply State v. Steelman, 93 S.W.2d 102 (Tex.Crim.App. 2002), in reversing the
trial court’s denial of a motion to suppress when evidence at
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the suppression hearing showed the officers reasonably believed
						
they were investigating a burglary and other suspects might be Issues Granted:
inside the residence?
1. Whether the Court of Appeals erred by reversing the trial
3. Did the Court of Appeals incorrectly hold the state had court’s judgment on a theory not properly presented to the
waived the issue of attenuation by allegedly failing to argue that trial court and upon which the trial court was given no op‑
issue during the suppression hearing when the trial court ruled portunity to rule.
in favor of the state at that hearing?				
2. Whether the Court of Appeals erred in applying a pre‑
		
sumption of prosecutorial vindictiveness to the prosecutor’s
PDR Name/COA Date 		
State/
County Offense		 pretrial decision to reindict, where the record fails to establish
No. Citation
Granted Appellant
a reasonable likelihood of vindictiveness.
1641- Walter Charles 4/7/04
State’s PDR Jeffer-	 POCS
03
Gibson, Jr./NP 		
son				 PDR
						
No.

Issues Granted:
Whether the Court of Appeals erred by finding the trial
court’s ruling to be clearly erroneous on the Batson issue of
whether the state had provided a race-neutral explanation for
its peremptory strike.

Name/COA
Citation

Date 		
State/
County Offense		
Granted Appellant

1559- Ronnie Joe
4/21/04 State’s
03
Neal/NP
		
PDR
						

Rusk

Poss.
Deadly
			
Weapon in
Penal Inst.

								
Issues
Granted:
1. The Court of Appeals erred in relying on a presumption
PDR Name/COA Date 		
State/
County Offense		 that the trial court disbelieved Appellant’s affidavits intro‑
No. Citation
Granted Appellant
duced at the motion for new trial hearing because Appellant
1633- Kenneth Wayne 4/7/04
Appellant’s Dallas Murder
03
Jackson/NP
		
PDR
				 is precluded from rebutting the presumption pursuant to Tex.
R.App.P. 21.8 (b).
						
						
2. The Court of Appeals erred in holding that a deferential
Issues Granted:
Whether the doctrine of diminished capacity exists in the standard of review applies to the trial court’s resolution of
historical facts even where, as here, they are not based on
jurisprudence of the State of Texas.
PDR Name/COA Date 		
State/
County Offense		 conflicting affidavits.
3. The Court of Appeals erred in holding that counsel’s advice
No. Citation
Granted Appellant
to Appellant to plead guilty because there was no viable legal
0993/0 Lonnie Ray
4/21/04
Appellant’s
Bexar
Sexual
challenge to Appellant’s confession was objectively reasonable
994/09 Andrews/NP 		
PDR
Assault
because it was informed by his objectively unreasonable deci‑
95/099						
&
sion to forego any investigation whatsoever into the facts and
6-03						
Indecency
Issues Granted:			
circumstances surrounding Appellants confession.
Did the Court of Appeals err in denying Appellant’s points PDR Name/COA Date 		
State/
County Offense		
of error which were based upon the ineffective assistance of No. Citation
Granted Appellant
counsel in conflict with the applicable decisions of the Court 03- Maurice Jabarr 4/28/04 Appellant’s Harris Burglary,
Agg.
Rob.
		
PDR
of Criminal Appeals and the Supreme Court of the United 1729, Charles/NP
&			
1730,						
KidnappStates?

PDR
No.

Name/COA
Citation

Date 		
State/
Granted Appellant

1731
ing
								
County Offense		

Issues Granted:
1. When an officer resolves the original detention issue fol‑
1888- Mario
4/21/04 Appellant’s Dallas Murder
03 							
Casares/NP
		
PDR
				 lowing a valid traffic stop, is the continued detention of the
						
driver while waiting on the return of a routine computer driver’s
Issues Granted:
license check reasonable?
Whether the trial court should have given a jury charge
2. Does an appellate court err by holding that the defendant’s
on self-defense with a limiting instruction under Penal Code
lack of standing is “transcended” by an earlier illegal detention?
Section 9.31(b)(5)(a) regarding bringing a gun to a confronta‑
							
PDR Name/COA Date 		
State/
County Offense		
tion.
						
No. Citation
Granted Appellant
03- Craig Allen
4/28/04 State’s
1738 Kothe/NP
		
PDR
						

Issues Granted:
Whether the trial court may grant a motion for new trial
based on error that was not objected to at trial.
PDR
No.

Name/COA
Citation

Date 		
State/
County Offense		
Granted Appellant

1954- Ronald
4/21/04 Appellant’s Dallas DWI
03
Herndon/NP
		
PDR
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BY-LAW CHANGE
Proposed:

Current:
ARTICLE VI - BOARD OF DIRECTORS
Sec. 1. Powers, Membership, and Terms.
(a)

The business and affairs of the
Association shall be managed by a Board
of Directors. The Board of Directors
shall consist of the elected officers of
the Association, the Immediate Past
President of the Association, the past
presidents of the Association, the editor
of the VOICE for the Defense, the editor
of the Significant Decisions Report,
thirty-six (36) directors, and twelve (12)
associate directors. Each past president
of the Association is a member of the
Board of Directors, provided said past
president is a member in good standing.
The editors of the VOICE for the Defense
and Significant Decisions Report shall
serve as members of the Board of
Directors during their tenure as editors.
Directors shall be elected for terms of
three (3) years. Associate directors shall
be elected for terms of one (1) year.

ARTICLE III - MEMBERSHIP
Sec. 11. Membership Areas.
The following are the membership
areas of this association; 1 - Panhandle;
2 - West Texas; 3 - North Texas;
4 -East Texas; 5 - Gulf Coast;
6 - South Texas; 7 - South Central
Texas; 8 - Central Texas.
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ARTICLE VI – BOARD OF DIRECTORS
Sec. 1. Powers, Membership, and Terms.
(d)

The business and affairs of the
Association shall be managed by a Board
of Directors. The Board of Directors
shall consist of the elected officers of
the Association, the Immediate Past
President of the Association, the past
presidents of the Association, the editor
of the VOICE for the Defense, the editor
of the Significant Decisions Report,
forty-two (42) directors, and sixteen (16)
associate directors. Each past president
of the Association is a member of the
Board of Directors, provided said past
president is a member in good standing.
The editors of the VOICE for the Defense
and Significant Decisions Report shall
serve as members of the Board of
Directors during their tenure as editors.
Directors shall be elected for terms of
three (3) years. Associate directors shall
be elected for terms of one (1) year.

ARTICLE III - MEMBERSHIP
Sec. 11. Membership Areas.
The following are the membership
areas of this association; 1 - West Texas;
2 - Permian Basin; 3 - Panhandle;
4 - North Texas; 5 - Tarrant County;
6 - Dallas County; 7 - Northeast Texas;
8 - Central Texas; 9 - Travis County;
10 - Bexar County; 11 - South Central
Texas; 12 - South Texas; 13 - Gulf
Coast; 14 - Harris County.

2004 - 2005

T e x a s C r i m i n a l D e f e n se Lawyers Association
Nominating Committee Announcements

New Board Members
PRESIDENT
Daniel “Dan” Hurley
Lubbock, TX
PRESIDENT-ELECT
Randy Wilson
Abilene, TX

Mark Snodgrass
Lubbock, TX
Samuel Bassett
Austin, TX
Michael P. Gibson
Dallas, TX
Linda Icenhauer-Ramirez
Austin, TX

Current First Term
Board Members
to serve a second term
Eric M. Albritton
Longview, TX
Oscar Alvarez
McAllen, TX
Wes Ball
Arlington, TX
Henry Bemporad
San Antonio, TX
Michael B. Charlton
Houston, TX
John A. Convery
San Antonio, TX
Danny Easterling
Houston, TX
Lance Evans
Fort Worth, TX
Knox Fitzpatrick
Dallas, TX
Michael R. Gibson
El Paso, TX
Dexter E. Gilford
Austin, TX
William S. Harris

1ST VICE-PRESIDENT
Stuart Kinard
Austin, TX
2ND VICE-PRESIDENT
Robert “Bobby” Lerma
Brownsville, TX

TREASURER
Craig Jett
Dallas, TX
SECRETARY
HF Rick Hagen
Denton, TX

Fort Worth, TX
Cynthia Henley
Houston, TX
Wayne T. Hill
Houston, TX
Christopher N. Hoover
Plano, TX
Jeff Kearney
Fort Worth, TX
Martin L. LeNoir
Dallas, TX
George R. Milner III
Dallas, TX
Tyrone C. Moncriffe
Houston, TX
Larry M. Moore
Ft. Worth, TX
Walter M. Reaves, Jr.
West, TX
Katherine Scardino
Houston, TX
Grant M. Scheiner
Houston, TX
George McCall Secrest, Jr.
Houston, TX
Barry Sorrels
Dallas, TX
Ronald Spriggs
Amarillo, TX
Mary Stillinger
El Paso, TX
Sheldon Weisfeld
Brownsville, TX
Greg Westfall
Fort Worth, TX
Don L. Wilson

Abilene, TX
John S. Young
Sweetwater, TX

Current First Term Associate
Board Members to serve
a second term
David Frank
Austin, TX
Steve Green
Athens, TX
Tom Hirsch
Odessa, TX
Constance Luedicke
Corpus Christi, TX
Jim Marcus
Houston, TX
Allen Ramirez
Rio Grande City, TX

New Associate
Board Members
Troy McKinney
Houston, TX
Kenda Culpepper
Dallas, TX
Tom Pappas
Dallas, TX
John Heath, Jr.
Nacogdoches, TX
Warren Wolf
San Antonio, TX
Bobby Mims
Tyler, TX
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continued from page 7

obtained from Farr and introduced in the federal
habeas proceeding. .” 9
Under circumstances such as those presented in the Banks
case, a federal habeas review is not conducted under ADEPA’s
deferential scheme. A de novo10 review is appropriate. Prior to
Banks v. Dretke, 124 S.Ct. 1256 (2004), the Fifth Circuit as‑
signed the failure for the discovery of suppressed evidence on
petitioners, rendering the evidence procedurally barred. Banks v.
Dretke.11 The Supreme Court held that the fault for undisclosed
Brady12 evidence rests with the prosecution even though Banks
did not request it.13 The case is even stronger for petitioners who
specifically sought the information in State court or who also
sought it by separate means.
Where the state suppressed exculpatory evidence and it is not
until a federal habeas hearing that the new evidence emerges
often federal courts will send the matter back to state court. This
is because the new evidence was not seen by a state court. But
this practice created a catch-22 situation where the petitioner is
then ushered to the nearest exit door for abusing the writ.
To determine whether a habeas petitioner has defaulted a
claim by not presenting it in State post-conviction proceed‑
ings, a federal court must examine the entire state record to
see if the state interfered with discovery or presentation of the
relevant facts. Banks. In short, when the state persists in hid‑
ing exculpatory evidence, a petitioner has established “cause”
for failing to discover it.14 While the appropriate standard for
reviewing claims from a state writ is usually deferential,15 it is
not appropriate when the claims were not afforded a full and
fair hearing in State court.
Analysis Under AEDPA
Section 2254(d)(2)’s provision for habeas corpus relief when
the state court’s “determination of facts” is an “unreasonable
determination of a factual issue” must be read in relation to
the same subject contained in 2254(e)(1). Section 2254(e)(1)
applies a presumption of correctness to the “determination[s]
of a factual issue made by a State court.” However, it also tells
courts to “presume[] to be correct” only those determinations
that survive section 2254(d)(2)’s culling out of “unreasonable
determination[s].” Section 2254(d)(1) and 2254(e)(1) require
determination of whether the record reveals an “adjudicat[ion
of a factual issue] on the merits in state court proceedings” that
“resulted in a decision” of historical fact16 that can be subjected
to federal court review. But in circumstances like Banks, the state
court did not make a determination of a historical fact based
upon “all of the evidence” and no court has held an evidentiary
hearing to allow a petitioner to develop his claims. Claims in
Banks’ position do not get to this point because no qualifying
State court fact finding or proceeding occurred.
Moreover, a federal court reaches these issues only after
considering all the relevant evidence, including evidence that
may have been adduced at a “federal hearing.” Under the circum‑
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stances the issues in the federal writ should be afforded de novo
review on the merits through a federal evidentiary hearing. This
is because a claim that was not adjudicated on the merits is not
subjected to AEDPA review, but is submitted to the pre-AEDPA
de novo review of legal and mixed legal factual rulings. See Miller
v. Johnson, 200 F.3d 274, 281 n. 4 (5th Cir.), cert. denied, 531 U.S.
849 (2000). See also Weeks v. Angelone, 176 F.3d 249, 263 (4th
Cir. 1999)[where Supreme Court of Virginia dismissed the claim
without addressing the merits, the standards for review set forth
in 28 U.S.C. §2254(d) post AEDPA do not apply].
In sum, courts must reach the merits of the federal writ under
the pre-AEDPA de novo standard for mixed and legal questions
without applying a presumption of correctness to the State
court’s factual determination. The courts do not look through
to the State court’s decision to dismiss the “second” state writ as
the last “clear state court decision” because the last State court
decision was one not based upon all the evidence.
When AEDPA Does Not Apply
In Graham v. Johnson, 168 F.3d 762, 775 (5th Cir. 1999), the
Fifth Circuit applied AEDPA to Graham’s “successive” or “sec‑
ond” writ.17 Writs in the procedural position of Banks’ writ or
ones filed before the effective date of AEDPA that have been sent
back to state court to exhaust the new evidence are not second
or successive within the meaning of Section 2244(b).”
“Moreover, it is clear in this Circuit that a subsequent
federal habeas corpus petition filed after a previous
petition has been dismissed without prejudice for
want of exhaustion is not a ‘second’ or ‘successive’
petition within the meaning of Section 2244(b).” Sosa
v. Dretke, Cause No. SA-00-CA-312-XR, slip op., p. 33,
n. 63 (W.D. Tex. May 20, 2004).
Therefore, Graham v. Johnson’s18 application of AEDPA
review to a successor or second writ does not decide the issue
whether AEDPA should be applied to a writ which has been filed
before the effective date of AEDPA, dismissed without prejudice
for exhaustion of evidence previously undiscovered through no
fault of petitioner, and refiled after the effective date of AEDPA
with the same claims.
Before Martinez-Villareal19 filed his second petition, he asked
the Circuit Court of Appeals for permission to do so. The Ninth
Circuit held that even though AEDPA required this procedure,
that he did not require permission. The Supreme Court agreed,
equating a writ dismissed as premature with one that was dis‑
missed without prejudice for exhaustion.
“There was only one application for habeas relief, and
the District Court ruled (or should have ruled) on each
claim at the time it became ripe. Respondent was en‑
titled to an adjudication of all of the claims presented
in his earlier, undoubtedly reviewable, application
for federal habeas relief. The Court of Appeals was
therefore correct in holding that respondent was not

required to get authorization to file a ‘second or succes‑
sive’ application before his Ford claim could be heard.
... But none of our cases expounding this doctrine have
ever suggested that a prisoner whose habeas petition
was dismissed for failure to exhaust state remedies, and
who then did exhaust those remedies and returned
to federal court, was by such action filing a successive
petition. A court where such a petition was filed could
adjudicate these claims under the same standard as
would govern those made in any other first petition.
... To hold otherwise would mean that a dismissal of a
first habeas petition for technical procedural reasons
would bar the prisoner from ever obtaining federal
habeas review.” Stewart v. Martinez-Villareal, 523 U.S.
637, 643-645, 118 S.Ct. 1618, 1621-1622 (1998)[em‑
phasis added].”
Therefore, AEDPA review does not apply. Otherwise, ex‑
hausted claims submitted to a federal court prior to AEDPA,
without anything changing, would be subject to AEDPA review
because the State withheld evidence and the state court refused
to hear it regarding unrelated claims. And all of this would occur
through no fault of the petitioner.
In Banks, the petitioner confessed.20 The evidence found to
be material went to whether or not Banks was a future danger
of committing acts of violence, not whether he shot Richard
Whitehead.21 And, Cook (the witness in Banks), was coached,
a fact not revealed to the jury even though the state was aware
of this fact.22
The qualitative difference between death and imprisonment
calls for a qualitative difference in the determinative process
afforded a capital petition. In death cases, the Supreme Court
has demanded heightened reliability, especially concerning the
issue of whether death is the appropriate punishment. Woodson
v. North Carolina, 428 U.S. 280, 305 (1976).
When a petitioner has unearthed material evidence in
support of his claims, substantially strengthening them to the
point that a court deems them to be new claims that need to
be exhausted; and when neither the state court nor the federal
court have afforded him an evidentiary hearing on these new
claims he is entitled to a federal court evidentiary hearing since
he had shown both cause for his failure to develop facts in state
court, and actual prejudice resulting from that failure.
“In the federal habeas forum, Banks must show that
he was not thereby barred from producing evidence
to substantiate his Farr Brady claim. Banks would be
entitled to a federal-court evidentiary hearing if he
could show both cause for his failure to develop facts
in state court, and actual prejudice resulting from
that failure. ... A Brady prosecutorial misconduct
claim has three essential elements. ... Beyond debate,
the first such element — that the evidence at issue be
favorable to the accused as exculpatory or impeach‑

ing — is satisfied here. ... Cause and prejudice in this
case parallel the second and third of the three Brady
components. Corresponding to the second Brady
element — that the State suppressed the evidence at
issue — a petitioner shows cause when the reason for
the failure to develop facts in state-court proceedings
was the State’s suppression of the relevant evidence.
Coincident with the third Brady component– that
prejudice ensued – prejudice within the compass of
the ‘cause and prejudice’ requirement exists when
suppressed evidence is ‘material’ for Brady purposes.
... Thus, if Banks succeeds in demonstrating cause and
prejudice, he will also succeed in establishing the essen‑
tial elements of his Farr Brady claim.” Banks v. Dretke,
124 S.Ct. 1256, 1260 (2004)[emphasis added].”
This is true because such evidentiary hearings are mandatory
under any of the below circumstances.
“[A]n evidentiary hearing is mandatory if three con‑
ditions are met: (1) A petitioner alleges facts that, if
proved, entitle the party to relief; (2) the petitioner’s
factual allegations survive summary dismissal because
they are not palpably incredible or patently frivolous
or false; (3) for reasons beyond the control of the
petitioner and the petitioner’s attorney (assuming
the attorney rendered constitutionally satisfactory
assistance), the factual issues were not previously the
subject of a full and fair hearing in the state courts
or, if a full and fair state court hearing was held, the
hearing did not result in fact findings that resolve all
the controlling factual issues.” 23
“The presence of conflicting evidence, however, even
if substantially weighted in favor of the state, gener‑
ally denotes the existence of a genuine fact question
requiring an evidentiary hearing.”24
The United States Supreme Court has also defined six cir‑
cumstances when a state prisoner has a right to an evidentiary
hearing. That is, one is mandatory if (1) the merits of the factual
dispute were not resolved in the State hearing; (2) the state’s
factual determination is not fairly supported by the record as
a whole; (3) the fact-finding procedure employed by the state
court was not adequate to afford a full and fair hearing; (4) there
is a substantial allegation of newly discovered evidence; (5) the
material facts were not adequately developed at the state-court
hearing; or (6) for any reason it appears that the state trier of fact
did not afford the habeas applicant a full and fair fact hearing.
Townsend v. Sain, 372 U.S. 293, 313 (1963).
Conclusion
28 U.S.C. §2254 is intended to provide a guarantee that un‑
popular criminal defendants are afforded their constitutional
rights. Federal habeas is not intended to constitute a procedural
architecture of “tails I win, heads you lose” where a petitioner is
obligated, to present in his initial petition, that which was hid‑
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den from him and what the Government, including the federal
Government, jealously protects from disclosure in protracted
litigation. Kyles v. Whitley, 115 S.Ct. 1555 (1995)[materiality test
is whether the evidence reasonably undermines one’s confidence
in the verdict not whether the outcome would have been differ‑
ent], Banks v. Dretke, 124 S.Ct. 1256 (2004)[requiring federal
evidentiary hearing to examine evidence the State withheld
from habeas petitioner], and Strickler v. Greene, 119 S.Ct. 1936,
527 U.S. 263, 281-282 (1999)[cause established which evidence
that prosecution withheld which is favorable to an accused
whether it was inadvertent or in bad faith], and Fifth Circuit
precedent in Miller v. Johnson, 200 F.3d 274, 281 n. 4 (5th Cir.),
cert. denied, 531 U.S. 849 (2000)[review is de novo for claims not
adjudicated on the merits in state court], require that petitioners
denied appropriate review of evidence and claims in state court
are entitled to a federal court evidentiary hearing and de novo
review.25 		
(Endnotes)
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Roy Patrick Norris, a law student of South Texas College of Law, as‑
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“(d) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim –
...
		(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.
(e)(1) In a proceeding instituted by an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State
court, a determination of a factual issue made by a State court shall
be presumed to be correct. The applicant shall have the burden of
rebutting the presumption of correctness by clear and convincing
evidence.”
16
A historical fact is a basic primary fact or a recital of external events
and the credibility of their narrators but is not a mixed question of
law and fact. Bryson v. Ward, 187 F.3d 1193, 1211 (10thCir. 1999)[Bris‑
coe, J., concurring quoting Townsend v. Sain, 372 U.S. 293, 309 n. 6
(1963)].
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Graham admits that he cannot meet §2244(b)’s prerequisites for the
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the federal court was obliged to determine the facts upon which such
a claim was made independently of the State court’s determination.
Ford v. Wainwright, 477 U.S. 399 (1986).
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CDLP Criminal Defense Advocacy Train⇢ing
July 8-9, 2004
Course Directors
Bobby Lerma
Brownsville, Texas
Sheldon Weisfeld
Brownsville, Texas
Fun in the Sun on South Padre Island
Join us on South Padre Island for some Texas-style fun
in the sun. Leave your suit and tie at home — grab
your shorts, swimming gear and sunscreen and
relax on the beach. Bring the family and take part
in all the social activities. Live the island-style life for
a weekend — no shirt, no shoes, no problem. See
you on the island!
Criminal Defense Advocacy Training
The Criminal Defense Advocacy Training Seminar is
designed to teach advocacy skills that the practicing criminal defense lawyer may employ from the
beginning of representation through trial and the
appellate process. Experienced defense lawyers
and judges will share their knowledge of essential
tools and skills for the successful advocacy of the
criminally accused: investigation, preparation, the
law, ethics, negotiation and trial skills. Quality written
materials on each topic will be provided in printed
and/or electronic format.
CLE Information
This program is expected to be accredited for 13.50
CLE hours and 2.25 ethics. Credit for attendance
may be utilized toward the CLE requirements for
certification and recertification of attorneys in criminal law by the Texas Board of Legal Specialization
and towards the total CLE requirements of the State
Bar of Texas.
Destination Information
The seminar is being held at the La Copa Inn, located
at 350 Padre Boulevard, South Padre Island, Texas
75597. Rooms are blocked at a rate of $109.99 a
night. You will need to make a reservation by June
25, 2004 in order to guarantee this room rate and
availability. Call the La Copa Inn at 956.761.6000
and be sure to mention the Texas Criminal Defense
Lawyers Association block to receive our group
rate. For transportation to and from the airport,
contact Advantage-Rent-A-Car at 1.800.777.5500
and mention our code #153746FSC to receive the
TCDLA group rate.
Scholarship Requests
Scholarships are available to deserving attorneys
actively engaged in the defense of criminal cases
who can demonstrate financial need. Scholarship
requests must be in writing and state the applicant
is a member of the State Bar of Texas, the length of
time he/she has been practicing as a criminal defense lawyer, and whether he/she has ever received
a scholarship from CDLP, TCDLEI, or Friends of TCDLA.
No attorney who is on federal, state, or other public
payroll may be able
to receive a scholarship, however, two scholarships
may be awarded to public defenders who do not
have access to CLE funds. The application should
include two letters of recommendation; one from the
Texas or federal judiciary, the other, preferably, from
a TCDLA member or past member. Applications are
due by June 25, 2004. Scholarships for this seminar
include travel, lodging and meals.

l

l

13.50 CLE hours/2.25 Ethics

CDLP Criminal Defense Advocacy Training

l

July 8-9, 2004

l

13.50 CLE hours/2.25 Ethics

Location: La Copa Inn
350 Padre Boulevard, South Padre Island, Texas, 78597

l

956.761.6000

Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com

Registration begins at 7:30 a.m.

l

Lunch included with registration

Attendee Name ______________________________________________________________ Bar Number_____________________
Street Address ____________________________________________________________ City ________________________________
State __________________________ Zip_________________ County_____________ E-mail _______________________________
Phone _________________________________________________________ Fax__________________________________________

Registration Fees
q registration (includes CD)
q registration with book (includes CD)
q Judges and students

By June 25
$75
$100
no charge

After June 25
$125
$150
no charge

Can’t attend? Buy the materials (shipping and sales tax included in total)
q printed book/member........................$50		
NOTE: Supplies are limited. Seminar books and CD’s must be ordered by June 25, 2004. Walk-in’s receive CD only.
TCDLA Membership Fees (renew your membership or join as a new membe; separate check payable to TCDLA)
q new member (*see below)...................$75
q renew membership.........................$150
*TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and
good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal
cases, unless a student or affiliate applicant.”
TCDLA Member’s Name (please print)__________________________________________________________________________
TCDLA Member’s Signature____________________________________________________________________________________
Payment Options
q Check enclosed (payable to CDLP)
q Visa
q Mastercard
q American Express

q Discover

_______________________________________________________________________________________________________________
Credit Card Number					
Expiration Date
_______________________________________________________________________________________________________________
Name on Card					
Signature
Social Activities							
q Yes, I plan to attend the reception at Schlitterbahn Beach Waterpark. # attending ______.
q Yes, I plan to attend a day at Schlitterbahn Beach Waterpark. # attending ______.
										
q Yes, I plan to attend the Dolphin Watch Adventure. Number attending ______. 		
q Yes, I plan to participate in a morning of snorkeling. Number attending ______. 		

Cost
No charge
$22.30 adults
$18.70 children
$10.00 per person
$23.00 per person

Scholarship Attendees and Special Needs
q I am applying for a scholarship (deadline to apply is June 25, tuition and CD only). You must send a letter		
indicating your need, whether you have received a scholarship before, and when. Include two letters of
recommendation, one from a member of TCDLA, and one from a judge.
q I am applying for the scholarship but want to pay separately for the book (member $50; non-member $150).
Be sure to indicate above whether or not you are purchasing the book.
q Please check here if you require special assistance.
Cancellations: To receive a full refund, cancellations must be made in writing 5 business days prior to the program. Refund requests
that are received after that time will be assessed a $50 cancellation fee. No refunds will be given on or after July 8, 2004, however
you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the Defense. Dues to
2004 business
VOICE expense.
FOR THEThe
DEFENSE
45
TCDLA are not deductible as a charitable contribution but may be deductedJune
as an ordinary
non-deductible
portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

2nd Annual Texas Forensics Seminar
Course Directors Chris Samuelson, Mike Charlton, Philip Wischkaemper
John Niland and Grant Scheiner l Plano, Texas l August 26 & 27 2004
The 2nd Annual Texas Forensics seminar will
offer detailed hands-on course work, in addition
to some of the topics presented last year. The
seminar is scheduled for August 26 & 27, 2004
in Plano, Texas at the Center for American and
International Law. The program will offer six
tracks covering a wide range of topics. In this
unique format, presenters are actual experts in
their fields — not lawyers. These experts give
attendees an idea of what an individual in his
or her discipline can do for a lawyer — giving
practical tips for use in a courtroom. The seminar
will include a ballistics track, sex offender track,
DWI
track, crime scene investigation track,
		
mental health track and a technology track.
Destination Information
The seminar will be held at the Center for
American and International Law in Plano, 5201
Democracy Drive at Legacy Park. For a detailed
map and directions, please visit www.cailaw.org
or call 972.244.3400.
Hotel Information
Accommodations are $80 per night at the Marriott Dallas Plano, 7120 Dallas Parkway, Plano,
Texas 75024, 800.228.9290. Space is limited.
Please make reservations by August 2, 2004 to
guarantee the special rate and availability and
please mention the Texas Criminal Defense
Lawyers Association (TCDLA).
CLE information
This seminar will be accredited for CLE hours
(amount of hours TBD). Credit may be utilized
toward the CLE requirements for the certification and recertification of attorneys in criminal
law by the Texas Board of Legal Specialization
and towards the total CLE requirements of the
State Bar of Texas.
Scholarships
There are a number of scholarships available
to deserving attorneys actively engaged in the
defense of criminal cases who can demonstrate
financial need. Scholarship requests must be in
writing and state that the applicant is a member
of the State Bar of Texas, the length of time
he/she has been practicing as a criminal defense
lawyer, and whether he/she has ever received
a scholarship from CDLP, TCDLEI, or Friends of
TCDLA. No attorney who is on federal, state, or
other public payroll is able to receive a scholarship, except two scholarships may be awarded
to public defenders who do not have access to
CLE funds. The application should include two
letters of recommendation; one from the Texas
or federal judiciary, the other, preferably, from
a TCDLA member or past member. Applications
are due by August 13, 2004.
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TCDLA 2nd Annual Texas Forensics l August 26 & 27, 2004 l CLE hours TBD
Location: Center for American and International Law, located at 5201 Democracy Drive
at Legacy Park,Plano, Texas 75024   l 972.244.340
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or by fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:30 am

Attendee Name: ______________________________ Bar Number: _____________________
Street Address: __________________________________ City: _________________________
State: ________________ Zip:____________ E-mail: ________________________________
Phone: ________________________________ Fax: _________________________________
Current/New Member/Judge Registration Fees		
q registration (includes CD)					
q registration with book (includes CD)				

By August 6 After August 6		
$325		
$375
$400		
$450

Non-Member
Registration Fees				
		
q registration (includes CD)					
q registration with book (includes CD)				

By August 6 After August 6		
$425		
$475
$575		
$625

Student Registration Fees				
q member registration (includes CD only)				
q non-member registration (includes CD only)			

By August 6 After August 6		
$25		
$25
$244		
$244

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member........................$100		
materials on CD/member....................$60
printed book/non-member..................$175		
materials on CD/non-member.............$115
*Supplies are limited. Seminar books and CD’s must be ordered by August 6, 2004. Walk-in’s
receive CD only.

		

TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...................$75
q Renew Membership...................$150
Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q

American Express

q

Discover

______________________________________________________________________________________
Credit Card Number					
Expiration Date
______________________________________________________________________________________
Name on Card						
Signature
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement
from a current TCDLA member. “As a current member of TCDLA, I believe this applicant to be a
person of professional competency, integrity, and good moral character. The applicant is licensed to
practice law in Texas and is engaged in the defense of criminal cases, unless a student or affiliate applicant.”
TCDLA Member’s Name (Please Print): ____________________________________________________
TCDLA Member’s Signature: _____________________________________________________________
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days
prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will be given on or after August 26, 2004, however you will receive the
course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the
VOICE for the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be
deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

2nd Annual Texas Forensics Seminar
August 26 & 27, 2004
Center for American and International Law
Plano, Texas
Six tracks — More than 35 different topics

The 2nd Annual Texas Forensics seminar will offer more detailed course
work, in addition to some of the topics presented last year. The seminar
is scheduled for August 26 & 27, 2004 in Plano, Texas at the Center
for American and International Law. This seminar will offer six tracks
— ballistics, sex offender, DWI, crime scene investigation, mental health
and technology, plus numerous other topics. In this unique format,
presenters are actual experts in their fields — not lawyers. These experts
give attendees an idea of what an individual in his or her discipline can do
for a lawyer — giving practical tips for use in a courtroom.
sponsored by Texas
Criminal Defense Lawyers
Association

Registration form on adjacent page. For more information,
please check our website at

www.tcdla.com

Criminal Defense Advocacy Training

July 8-9, 2004
La Copa Inn Resort, South Padre Island
Course Directors: Bobby Lerma and Sheldon Weisfeld
Sponsored by Criminal Defense Lawyers Project
Fun in the Sun on South Padre Island

Join us on South Padre Island for some Texas-style fun in the sun.
Leave your suit and tie at home — grab your shorts, swimming gear
and sunscreen and relax on the beach. Bring the family and take part
in all the social activities. Live the island-style life for a weekend — no
shirt, no shoes, no problem.

Criminal Defense Advocacy Training

The Criminal Defense Advocacy Training Seminar is designed
to teach advocacy skills that the practicing criminal defense lawyer
may employ from the beginning of representation through trial and the
appellate process. Experienced defense lawyers and judges will share
their knowledge of essential tools and skills for the successful advocacy
of the criminally accused: investigation, preparation, the law, ethics,
negotiation and trial skills.
Check our website at www.tcdla.com to download a registration form or
fill out the registration form in this issue on page 45.

See you on the island!
June

2004
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