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17th Annual Rusty Duncan Criminal Law
Short Course Registration Form
San Antonio, Texas ● June 17-19, 2004 ● 16.25 CLE hours / 3 Ethics
Mail registration to 1707 Nueces Street, Austin, Texas 78701 or fax to 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com.

Attendee Name ______________________________________________________________________ Bar Number_____________________
Street Address __________________________________________________________________City ________________________________
State ____________________ Zip____________________ County______________________ E-mail _______________________________
Phone ________________________________________________________ Fax________________________________________________
Registration Fees (includes one ticket to Membership Party)
TCDLA New/Current Members and Judges
❑ registration (includes CD)
❑ registration with book (includes CD)

By May 24

Non-Member Registration Fees
❑ registration (includes CD)
❑ registration with book (includes CD)

After May 24

$350
$400

$400
$450

$500
$550

$550
$600

Can’t attend? Buy the materials (shipping and sales tax included in total)
❑ printed book/member......................................$107
❑ printed book/non-member......................................$157
NOTE: Supplies are limited. Seminar books and CD’s must be ordered by May 31, 2004. Walk-in’s receive CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
❑ new member (*see below).............................................$75
❑ renew membership........................................................$150
*TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or affiliate applicant.”
TCDLA Member’s Name (please print)___________________________________________________________________________________
TCDLA Member’s Signature___________________________________________________________________________________________
Payment Options
❑ Check enclosed (payable to TCDLA)
❑ Visa
❑ Mastercard
❑ American Express

❑ Discover

__________________________________________________________________________________________________________________
Credit Card Number

Expiration Date

__________________________________________________________________________________________________________________
Name on Card

Signature

Additional Rusty Events
❑ Yes, I plan to attend the Gerry Goldstein Pachanga Party. Number attending ______.
❑ Yes, I plan to attend the Hall of Fame Luncheon. Number attending ______.
❑ Yes, I plan to attend the Sea World Adventure. Number attending ______.
❑ Yes, I plan to participate in the Golf Tournament. Number attending ______.
❑ Additional tickets for Membership Party. Number attending ______.
❑ Yes, I plan to take advantage of the baby-sitting services:
❑ Thursday, July 17, from 6:00 to 10:00 p.m. Number of children_______.
❑ Friday, July 18, from 7:00 to 10:00 p.m. Number of children_______.

Cost
No charge
$30 per person
Details to come
$85 per person
$30 per person
No charge

Scholarship Attendees and Special Needs
❑ I am applying for a scholarship (deadline to apply is May 28, tuition and CD only. You must send a letter indicating you need, whether you
have received a scholarship before, and when. Include two letters of recommendation, one from a member of TCDLA, and one from a judge.
❑ I am applying for the scholarship but want to pay separately for the book (member $50; non-member $150). Be sure to indicate above
whether or not you are purchasing the book.
❑ Please check here if you require special assistance.
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be
assessed a $50 cancellation fee. No refunds will be given on or after June 17, 2004, however you will receive the course materials.
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off the cover price of nearly every magazine printed for our members. Call Marilyn at 1-800-289-6247.
E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.
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WE TAKE
NO NOTE
OF TIME
BUT FROM
ITS LOSS

Cynthia Eva Hujar Orr

PRESIDENT’S
Message
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Hope springs eternal. I have just returned from Palm Springs, California, after three days
of intense meetings with the ABA Criminal Justice Council Ad Hoc Innocence Committee
to Ensure the Integrity of the Criminal Process and other ABA Committees. The Criminal
Justice Council is refining reports and recommendations to improve the criminal justice
system nationally and on the local level. I had previously shared drafts of these reports with
Judge Barbara Hervey because of our mutual interest in an innocence network. The Court
of Criminal Appeals enthusiastically supports the creation of a statewide actual innocence
project and is assisting efforts by the Texas Center for Actual Innocence to create such a
project. Our Innocence Committee Chairs, Bill Allison and Walter Reaves, are involved in
the Texas Center for Actual Innocence and had approached TCDLA for funding in the past.
While at first blush, it may be surprising that the Court is interested in innocence work,
it makes good sense. When innocent people are imprisoned, the guilty parties go free and
often commit additional and/or similar offenses. This was the case with Jeanette Popp‘s
daughter, Nancy DePriest. Doug Danziger confessed to the offense and he and Chris Ochoa
were convicted and serving time for her sexual assault and murder. The problem was, Josef
Marino had committed the offense and killed again before being incarcerated. Bill Allison
and Barry Scheck were instrumental in seeing Doug Danziger freed. Innocence work is demonstrably a public safety issue.
In the Nancy DePriest murder the wrong person was convicted because of police misconduct and a false confession.
In the Tulia cases, 46 people were wrongly incarcerated because of a lying informant
with an extensive criminal history the prosecutor did not reveal to defense counsel. Some
have called for discipline of the prosecutor. That may be appropriate. The prosecutor should
have inquired about the informant’s criminal history and revealed it to defense counsel. In
addition, adequate investigation by defense counsel may have revealed the informant’s past.
More troubling are the results of a recent study by the University of Michigan, which
reports that most cases of exoneration are based upon false confessions and perjury by codefendants, informants, police officers or forensic scientists. And another study out of Northwestern establishes that most false confessions are obtained from the mentally retarded, the
mentally ill and juveniles.
The most devastating conclusion reached by the Michigan Report is that most innocence
work is focused upon murder cases, instead of the run of the mill case. Thus, the report
concludes “if we reviewed prison sentences with the same level of care that we devote to
death sentences, there would have been over 28,500 non-death-row exonerations in the past
15 years rather than the 255 that have in fact occurred.”.1

Examining these wrongful convictions reveals occasions were
the criminal justice system is vulnerable to failure. It also provides guidance to prevent these miscarriages of justice. The
American Bar Association’s draft recommendations address
these areas. The collaboration of the Criminal Justice Council,
comprised of the best and the brightest judges, academicians,
prosecutors and defense counsel, is particularly attuned to reach
recommendations which go to the heart of the problems. The
recommendations and reports thus far cover best prosecution
practices, ineffective defense counsel, eyewitness identification,
informants, scientific evidence, compensation for innocents,
systemic issues, and improved law enforcement training and
management. The best prosecution practices contemplated include providing prosecutors’ offices adequate funding to operate their offices and train prosecutors to perform their duties
in a professional manner. They also charge prosecutors with
ensuring that law enforcement agencies and laboratories understand their legal obligations to advise prosecutors of exculpatory or mitigating evidence. They encourage prosecutors to
scrutinize cases that rely upon eyewitness identification, confessions or testimony, from witnesses that receive a benefit before they charge a person with a serious crime. And they suggest that legislation should be drafted to preserve evidence in
criminal cases past the time the appeals process is complete.
Regardless, they insist that prosecutors should preserve such
evidence and make it available for testing.
To prevent ineffective defense counsel from allowing a
wrongful conviction, the Council is sponsoring recommendations that jurisdictions should provide competent counsel in
all cases. They should formulate and implement a defense counsel plan and standards, which ensure that adequately trained,
experienced and knowledgeable counsel, are appointed. The
appointing authority should be independent or a defender organization and should not allow for the appointment of persons based upon cost alone, or the speed with which they move
cases or political contributions they make. Compensation for
defense counsel should cover their overhead and expenses and
result in remuneration comparable to that received by prosecutors. In fact, student loan forgiveness should be provided to
public defenders on the same basis as it is provided to prosecutors. Other members of the defense team should receive compensation that is comparable to other professionals.
Workload is a factor as well. Workloads of either public defender systems or assigned counsel must be such that the lawyers are enabled to provide high quality legal representation.
Adequate training and resources must allow lawyers to meet
their obligations to perform independent investigations and pay
particular attention to areas of vulnerability: eyewitness cases,
those in which witnesses receive a benefit, and those involving
youthful or mentally impaired clients. Especially in light of the
Tulia cases, it is important that counsel investigate even when
the client states that he or she is guilty or wants to plead guilty
to a lesser charge.
Counsel must also cooperate with successor counsel. However, the preference is for vertical representation instead of assembly line justice. Counsel most familiar with the case is in
the best position to pursue post conviction relief.

The ABA guidelines for death penalty counsel were recently
recognized by the United States Supreme Court as setting the
standard for death penalty counsel.2 These guidelines provide
for high quality counsel, not just effective assistance of counsel, in death penalty cases. If we are to prevent wrongful convictions, the system must require higher quality counsel than
those with a license to practice who are in good standing. Competent counsel must be the standard. The right to a good lawyer, not one providing minimally adequate assistance, will help
stem wrongful convictions.
The additional areas addressed by the ABA recommendations are well done and should provide a similar guidepost to
the nation. Meanwhile, we at TCDLA undertook to be a part of
the innocence network in 2000. We formed with others an informal volunteer network dedicated to correct those wrongful
convictions, which had already occurred. This year CDLP employed two innocence coordinators adding to its prior innocence work through its grant. The Court of Criminal Appeals
approved the grant application as a whole and we continued a
dialog with the Court advising them of our work and seeking
specific approval of the expenditure. We took this unusual step
because we had previously experienced the denial of expenditures we mistakenly believed had already been approved by the
Court in the grant application process. We wanted to make sure
that this would not happen with the innocence coordinators.
Since we did not receive approval of the specific expenditure
by September, the board of directors voted to eliminate the positions at the end of November. I hope this is not the last time
TCDLA will be involved in innocence work. We will endeavor
to be included in the statewide effort enthusiastically supported
by the Court of Criminal Appeals. 
Endnotes
1 Adam Liptak, “Study Suspects Thousands of False Convictions”, New
York Times, April 19, 2004.
2 Wiggins v. Smith, 123 S.Ct. 2527 (2003).
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&
ANSWERS
QUESTIONS

From time to time members call the home office and ask the following questions:
Q: I am a new member. I purchased a state forms CD, but read in the Voice for the Defense that new members get this disk for free. How can we handle this?
A. We will gladly give you a refund. Please contact Jennifer Peralez at 512.478.2514.
Q: I understand TCDLA policy does not permit cash as a form of payment. As a new
member, this was not communicated to me.
A: We make every attempt to notify all members of our policy — no cash at seminars. We
accept checks and credit cards.
Q: I was never told nor was it on the registration form that pre-registration was required
to receive written material.
A: We are making every attempt to inform all members they need to pre-register to obtain
the written materials. In an effort to minimize our printing costs, we offer the materials
on CD. The CD’s are less expensive to produce and are available at all our seminars.
Q: If I have a refund for a publication or seminar, can I apply it to membership or another seminar?
A: Absolutely. Call the home office at 512.478.2514 and speak with Dionne Walker in accounting.
Q: Why don’t you offer healthier food choices during the seminar breaks?
A: We are working with the hotels to offer more health conscience choices such as fruit,
low carb/low calorie breads and bagels.

Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
Perspective

I want to thank our course directors, Jeanette Green, Bob Hinton and Philip
Wischkaemper, for their work in coordinating the CDLP Indigent Defense seminar in Dallas. We had 62 lawyers, including 50 public defenders, participate in this seminar.
We are offering discounts for TCDLA members who register early for seminars. Please
check the TCDLA website for seminar information.
Please visit the 17th Annual Rusty Duncan Advanced Criminal Law Short Course web
page at www.tcdla.com/seminars/rusty2004. We currently have 168 pre-registered attendees and expect the numbers to continue growing. At this event, TCDLA board will formally
induct Mr. Dick DeGuerin and Mr. John Ackerman to the TCDLA Hall of Fame. The Hall
of Fame ceremony will take place during a luncheon on Friday, June 18, 2004. Also in conjunction with this event is the 33rd Annual TCDLA Membership Meeting, which will be
held on Saturday, June 19, 2004. During this meeting new officers and new board members
will be elected. There will also be a vote on the proposed by-laws changes. (See page 45).
Thanks to all our affiliates and local defense bars for their support.
Good verdicts to all! 

8 VOICE FOR THE DEFENSE

May

2004

New Member

Endorser

Bassey Otu Akpaffiong
Houston

Holly E. Fox

Jaime Aldape
San Antonio
Philip W. Barton
Dallas
Tom Brown
Livingston
J. Steven Bush
Ft. Worth
Rebecca A. Campbell
Houston
Mark Wren Cargill
Palestine
David E. Castillo
San Antonio
Jay Chase
Irving
W. Dwight Chumbley
San Antonio
Louis Conradt, Jr.
Terrell
Steven B. Crenshaw
Angleton
Larry Cunningham
Lubbock
Craig Dameron
Ft. Worth
Jerry Spencer Davis, Jr.
Greenville
R Matthew Diamond
Wharton
Dale R. Duff
Richards
Judith G.C. Evans
Mansfield
Izak Gregory
Grapevine
Melissa L. Hamrick
Fort Worth
William E. Harrison
The Woodlands
Juan Carlos Hernandez
San Antonio
J.A. Ivins
Boerne
Carol Bowling Jackson
Fort Worth
Macy Jaggers
Dallas
Chris Jones
Marshall
R. Guy Jones
Magnolia
Abigail C. Klamert
Buda

Stephanie L. Stevens
John Gioffredi
Cynthia Hampton
Izak Gregory
Sean R. Buckley
Cynthia Hampton

New Member

Endorser

Michael LeVine
Dallas

Susan E. Anderson

Britt Houston Lindsey
Abilene
Michael J. Magana
Temple
Tom Matlock
Mcallen

Randy Wilson
David Fernandez, Jr.
Roberto J. Yzaguierre

Denver McCarty
Denton

J.E. Brownlee

Eric McFerren
Houston

Cynthia Hampton

John D. McLauchlan
Dallas

Cynthia Hampton

Kerri Anderson-Donica

Faber McMullen
Navasota

Brent Cahill

Chris M. Simon

Elaine S. Michael
League City

Diane Clack

John Carroll

Sandy Oballe
Houston

John A. Sickle

Steven Owsley
Houston

Jeff W. Purvis

David Person
Seabrook

Philip Wischkaemper
Mimi Coffey
Jerry Spencer Davis
Mark W. Racer

Jed Silverman
Chris Flood
John Humphreys

Clement B. Pink
Houston

Lydia Clay-Jackson

Paul Previte
Ft Worth

William R. Lane

David L. Richards
Ft. Worth

Santiago Livas

John J. Rivas
Austin

Novert Morales

Cynthia Hampton

Bianca Liza Rocha
Del Rio

Robert Garza

Bruce Ashworth

Joseph Rodriguez
Bryan

Louis A. Gimbert

Cynthia Hampton

J Paul Rosemergy
Dallas

Susan E. Anderson

Patty Tillman

Tracy E. Ross
San Antonio

Van G. Hilley

Lydia Clay-Jackson

Diana E. Sims
Houston

Tyrone Moncriffe

Stephanie l. Stevens

Keith Stewart
Conroe

Benton Baker IV

Landon Thompson
Cisco

Danny Easterling

Cynthia Hampton
Mark Lane

Lisa Thorpe
Dallas

Michelle Moore

Lawrence G. Boyd

Nicole True
San Antonio

Stephanie L. Stevens

Charles W. Vaughn
Dallas

Nancy Raine

Benton Baker IV

Tonya G. Whitzel
Dallas

Randall Scott

Billy McNabb

Wayne Ted Wood
San Antonio

Rafael Leal

Rick Berry

May 2004

VOICE FOR THE DEFENSE 9

THANKS
THE ...

FOR

I am not long for the position of editor of this magazine, so this is a good time to make
sure I thank all the wonderful hardworking people who made the last five years with the
Voice for the Defense a positive, enjoyable experience.
Since June 1999, I have had the pleasure to serve under six different presidents of this
organization: Kent Schaeffer, Michael Heiskell, Robert Hinton, Betty Blackwell, Mark Daniel
and Cynthia Orr. Those presidents, together with their respective executive committees,
have been very good to me. They have graciously allowed me the freedom to run the Voice
as I saw fit and have supported me in all decisions made for the Voice; even those they may
not have been too happy with. Equally important, there has been no second-guessing from
above. No president or executive committee member has ever pressured me to make changes
in the Voice that I did not think were appropriate. This is not to say they ignored the Voice.
I always had the full support of every member of the executive committee and assistance
whenever I needed it.
Serving without recognition, in addition to all the other fine work he does for TCDLA,
Greg Westfall has been the articles editor for the Voice for at least 10 years now. He has
always taken the time to review articles submitted to the Voice, in addition to writing some
fine articles himself. Greg makes sure our articles are right on the law, so we can provide
timely and accurate information to our members.

John Carroll

EDITOR’S
Comment

All of us at TCDLA, especially me, owe a debt of gratitude to Buck Files. Without fail,
every month, Buck provides us with another edition of his Federal Corner column. I have
never had to ask him for anything. He does the work and gives of himself and asks for (and
receives) nothing in return. I have been very lucky these past five years to take Buck for
granted. His professional, thorough and entertaining column has been a constant on which
I have been able to rely, and is a real prize for the Voice.
The Significant Decisions Report has long been a great feature for TCDLA members.
Thanks to the hard work of Cynthia Hampton and Mike Charlton, readers are ensured an
insightful, thorough review of recent federal and state cases with every edition of the Voice.
And, as if that were not contribution enough, Cynthia writes articles for publication and
regularly reviews articles submitted by others.
The hard work of formatting the Voice, selecting graphics, working with the printer and
taking care of all the nuts and bolts of putting out a magazine, has always been handled by
the TCDLA staff. In my search for stability I have always looked to the executive director
and with Joseph Martinez, I have finally found it. My tenure began with Suzanne Donovan
who was wonderful and left all too soon. D’Ann Johnson came after Suzanne and led me
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through the 30 year anniversary issue with hard work. Kelly
Bailey stepped in to run the Voice and was a great help. Then
TCDLA found Joseph Martinez. Joseph’s professionalism, positive attitude and solid work ethic have made working with the
home office a joy. He has been very supportive and has put
together a great staff. Speaking of which, if you like the way the
Voice has been looking, you can thank our former wonderful
communications director, Betsy Denson. I cannot say enough
about how great she was to work with and how much she has
meant to the Voice. I am happy to say that our new communications director, Marisol Whitefield, has picked up right where
Betsy left off. I have enjoyed working with her.
The writer’s who contribute articles to the magazine are, for
the most part, members of TCDLA. I am happy to thank the
many selfless contributors who have submitted articles for publication over the years. They are a credit to the association. They
are generally a patient lot who contribute their efforts for the
benefit of us all. While I greatly appreciate the contributions of
every author, member and non-member, I do want to mention
Gary Trichter, who has contributed, not only articles, but also,
support and advice. Always with consideration, friendship and
respect.
I also owe a debt of gratitude to my predecessor, Bill Allison,
who left the Voice in great shape, with a nice supply of articles
in the hopper, which made the transition to a new editor very
easy. To all the wonderful people who have helped me in so
many different ways, thank you and I apologize for not mentioning your names, but I forgot them. 
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THE RIGHT TO
A FAIR AND
PUBLIC TRIAL
Canton, Texas, has a population of 3,292 and lies 60 miles east of Dallas on I-20. The
county seat of Van Zandt County, it is also home to First Monday Trades Days. On the first
Monday of each month — and on the preceding Saturday and Sunday — a total of some
150,000 to 300,000 folks descend upon Canton. Some residents of the city view the First
Monday weekend as the lifeblood of the local economy; for others, it’s like enduring one of
the plagues of Egypt as described in Exodus.
One of the regulars at these First Mondays was the Button Lady. She and her husband
lived in Arkansas and would travel more than 400 miles each month so she could sell buttons — and she sold lots of them. On one weekend, she was a witness to a fight which
occurred near her booth. Because she had been subpoenaed by the defense, the Button
Lady and her husband left Arkansas early one morning and drove to Canton for the trial.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Late in the afternoon, the Button Lady’s husband decided he needed to get some coffee
or he was going to go to sleep in the courtroom. When he came back, he found the courthouse doors were locked. What the Button Lady’s husband didn’t know was that the doors
of the courthouse were closed and locked on First Monday weekends and at 5:00 p.m. on
First Mondays in order to protect the bathrooms from the visiting hordes. He wanted to
hear his wife testify, but no one would open the doors until the case was over and everyone
was leaving the courthouse. Then he had to wait for his wife to talk to three of the jurors
who had bought buttons from her over the years. They had believed her testimony and
found the defendant not guilty.
Now it’s time for this month’s constitutional law question: If the defendant had been
found guilty, would he have a constitutional basis for complaining on appeal or in a habeas
proceeding that he was denied his right to a public trial?
I was reminded of the Button Lady and her husband when I read an opinion of the
United States Court of Appeals for the Seventh Circuit having to do with a locked courthouse. A panel of the Circuit held that the petitioner’s right to a public trial was violated
when the first two sessions of the trial were held in the evening hours after the courthouse
had closed; and, the defendant’s right to a public trial was not waived by the failure of his
lawyer to object. Walton v. Briley, ___ F.3d ___, 2004 WL 515623 (7th Cir. 2004).
Johnny Walton was prosecuted for delivery of PCP. His case was tried in the Cook County
Circuit Court before Judge Ralph Renya on September 19 and 21 and on October 2, 1989.
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The prosecution put on its entire case in the first two sessions.
On each evening, trial began after the courthouse had been
closed and locked for the night. Walton’s fiancee attempted to
attend each session of the trial and was prevented from doing
so. A confidential informant who had been involved in the case
had no better luck.
After being convicted and assessed a life sentence without
the possibility of parole, Walton exhausted his state remedies
and then sought federal habeas relief. The district court found
that the public had been excluded from the first two sessions of
Walton’s trial; however, the district court held that Walton’s lawyer failed to object to the lateness of the trial and this constituted a waiver of the issue.
A panel of the Seventh Circuit (Circuit Judges Bauer, Posner
and Easterbrook) reversed and remanded with directions to
the district court to issue the writ of habeas corpus unless the
state of Illinois elected to retry Walton within 120 days.
Writing for the panel, Judge Bauer began with the Sixth
Amendment’s guarantee of a fair and public trial:
The Sixth Amendment to the United States
Constitution guarantees that, ‘[i]n all criminal
prosecutions, the accused shall enjoy the right to a
speedy and public trial.’ U.S. CONST. amend. VI. This
right is applicable to the states through the Fourteenth
Amendment ... The benefits of a public trial, although
‘frequently intangible, difficult to prove, or a matter
of chance,’ ... are a central tenant of our judicial
structure. Public trials help to prevent perjury, unjust
condemnation, and keep the accused’s ‘triers keenly
alive to a sense of their responsibility and to the
importance of their functions.’ ... Such trials may
encourage unknown witnesses to come forward and
further serve to preserve the integrity of the judicial
system in the eyes of the public.
Judge Bauer then went on to discuss when it is appropriate
to close criminal trials to the public:

not an interest sufficient to overcome Walton’s
constitutional guarantee of a public trial.
Judge Bauer rejected the district court’s conclusion that it
might be important that Judge Renya unintentionally prevented
the public from attending the trial, stating that whether the closure was intentional or inadvertent is constitutionally irrelevant.
He also noted that the district court had found that Walton’s
counsel had waived any complaint as to the closed courthouse
because he had failed to object to the late trial or its effect of
barring the public from attending the trial. Responding to the
district court’s waiver conclusion, Judge Bauer wrote: ’“Our jurisprudence does not support such a holding…”
Judge Bauer then cited a number of Supreme Court cases
that he found to be on point:
The Supreme Court has noted, ‘[t]he Constitution
requires that every effort be made to see to it that a
defendant in a criminal case has not unknowingly
relinquished the basic protections that the Framers
thought indispensable to a fair trial.’ Schneckloth v.
Bustamonte, 412 U.S. 218, 241-42, 93 S.Ct. 2041, 36
L.Ed.2d 854 (1973). Consequently, ‘every reasonable
presumption should be indulged against’ waiver of a
fundamental trial right. Hodges v. Easton, 106 U.S. 408,
412, 1 S.Ct. 307, 27 L.Ed. 169 (1882). This heightened
standard of waiver has been applied to plea agreements,
the right against self-incrimination, the right to a trial,
the right to a trial by jury, the right to an attorney, and
the right to confront witnesses. See, e.g., Brady v. United
States, 397 U.S. 742, 748, 90 S.Ct. 1463, 25 L.Ed.2d 747
(1970); Miranda v. Arizona, 384 U.S. 436, 444, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966); Moltke v. Gillies, 332 U.S.
708, 723-26, 68 S.Ct. 316, 92 L.Ed. 309 (1948).
Furthermore, in dealing with the fundamental trial
right to representation by counsel, the Supreme Court
has held that presumption of waiver from a silent
record is impermissible. Carnley v. Cochran, 369 U.S.
506, 515, 82 S.Ct. 884, 8 L.Ed.2d 70 (1962).
Judge Bauer concluded by applying the law to the facts:

While criminal trials that are closed to the public are
strongly disfavored, they are not forbidden. A party
seeking to bar the court’s doors to the public must
satisfy a four-part test: (1) the party who wishes to
close the proceedings must show an overriding interest
which is likely to be prejudiced by a public trial, (2)
the closure must be narrowly tailored to protect that
interest, (3) alternatives to closure must be considered
by the trial court, and (4) the court must make findings
sufficient to support the closure. Id. at 48. The record
of this case fails to show that the court even considered
the four-part test. While this may be due to the fact
that the closure was inadvertent and merely a result
of trial court Judge Renya’s honorable desire to ‘get it
done’ ... , nevertheless, the judge’s devotion to work is

The common element of the cases mentioned in the
paragraph above is the fact that the rights with which
they deal all concern the fairness of the trial. The right
to a public trial also concerns the right to a fair trial.
Waller, 467 U.S. at 46 (‘The requirement of a public
trial is for the benefit of the accused; that the public
may see he is fairly dealt with and not unjustly
condemned ....’) (emphasis added); see also discussion
supra Part II, paragraph 3. So, like other fundamental
trial rights, a right to a public trial may be relinquished
only upon a showing that the defendant knowingly
and voluntarily waived such a right.
continued on page 24
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A Sign of the Times
by Celeste Villarreal
The state of our right to political speech, and the right against unlawful searches and seizures, seem to be in question in this
State. Just ask Pat Barber. Mr. Barber finally had enough of Texas officers randomly pulling over drivers on the highway and
intimidating innocent citizens into submitting to unjustified roadside searches. In response, Mr. Barber installed an eight-foot by
sixteen-foot billboard, on his private property adjacent to Interstate 20, in Mitchell County, Texas. The billboard stated “Just Say
NO to Searches,” and displayed a telephone number. Callers to that number reached a recording which played a two minute
message about a citizen’s rights to refuse to have their vehicles searched without probable cause.
Most people do not realize that if police ask to search your car, you don’t have to let them. Mr. Barber wants the public to know
that police officers are not required by law to inform the traveler, that he or she has an absolute constitutional right to refuse a
search request, that a refusal cannot be used in any way to imply probable cause of criminal activity, and that a traveler is free to
leave if they do refuse a search request. Law enforcement relies on the fact that most citizens do not know and assert their rights;
consequently, police enjoy the resulting ability to coerce an unknowing public into “consenting” to a search, even where there is
no probable cause or reasonable suspicion. Within days of erecting the billboard, the local sheriff complained to the Texas
Department of Transportation (TxDot). TxDot then sent Mr. Barber a threatening letter demanding he remove the sign, or be
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fined $1,000 per day for violation of the Highway Beautification Act. Mr. Barber then filed a lawsuit for declarative and injunctive relief against TxDot in Austin. In October 1998, a Travis
county district judge found that it was probable that Mr. Barber would prevail against the state on his claim that the state’s
enforcement attempt violated his free speech constitutional
rights. The judge enjoined the state from any action pending a
final hearing.
A year later, on October 25, 1999, a hearing was held on
joint motions for summary judgment. The second district judge
subsequently overturned the injunction and required Mr. Barber to remove his billboard, holding the Act was constitutional
under both the Texas and United States constitutions. Mr. Barber removed his billboard in a dramatic ceremony at high noon,
burning down his public service billboard. Mr. Barber then
appealed the trial court’s judgment.
On appeal, the Austin Court of Appeals held the Texas Beautification Act violated the First Amendment of the United States
Constitution as an impermissible form of censorship. Specifically, the court found that the Texas Act permitted commercial
speech and some types of non-commercial speech on his property, but it prohibited purely ideological speech by Mr. Barber
on his own property. The court also concluded that Mr. Barber
had no adequate alternative means of communicating his message.
It is well settled law that the First Amendment forbids the
government from regulating speech in ways that favor some
viewpoints over others. The right to communicate one’s personal view and political position is one of the most highly protected forms of speech guaranteed by our Constitution. Regulations that suppress or impose different burdens upon speech
must be narrowly tailored and serve a substantial government
interest.
The state appealed to the Texas Supreme Court, which ultimately reversed the Court of Appeals, reasoning that the statute allows commercial messages on billboards, and only a few
exceptions for non-commercial speech. The statute does not
enumerate an exception for ideological speech, thus Mr. Barber’s
billboard is not allowed. However, the Texas Supreme Court
recognized that the Act permits some types of non-commercial speech when the speech relates to activities on the property. This “on-site activities” exception opens the door for Mr.
Barber to put his billboard back up as long as there is on-site
activity relating to the sign. Mr. Barber plans to reconstruct a
similar billboard with the following message: “Just Say No to
Searches.org,” “325-728-5505,” and “Sign Petition Here.”
Additionally, the Texas Supreme Court came to the conclusion that the Highway Beautification Act was content-neutral,
thus narrowly tailored for the government interest to “protect
the public investment in such highways, to promote the safety
and recreational value of public travel, and to preserve natural
beauty.” Because the Court found the Act content-neutral, it
was free to then apply the rational basis test, consider the Act
narrowly tailored, thus favoring the state’s position. Here, a billboard referencing the plain language of the U.S. Constitution
is considered inflammatory and not included in the non-commercial speech excepted classes of speech under the Texas stat-

ute. Ironically, political speech is historically the most protected
type of free speech.
Mr. Barber was exercising his constitutionally protected right
to state his political position and educate the public at large.
The message on his billboard, and the recorded phone message, are accurate representations of the plain language of the
United States Constitution. Censorship is unwarranted. Clearly,
if this case were ever granted certiorari before the United States
Supreme Court, Mr. Barber would succeed. In 1994 the Supreme
Court affirmed the right of people to post political signs on
their personal property in City of Ladue v. Gilleo because there
are unique qualities to political messages emanating from one’s
personal property.
If you would like further information, or would like to support Mr. Barber’s efforts to re-install his billboard, you may
contact
him
through
his
website
at
www.justsaynotosearches.org, or call 325-728-3391.
Celeste I. Villarreal is a 2L at the Texas Tech University School of Law, with a B.S. Radio Television Film from the University of Texas at Austin.
A “second career law student,” Ms. Villarreal has
23 years of broadcast television experience in management, sales, and production. Additionally, Ms.
Villarreal has served on numerous boards advocating the rights of the disadvantaged and
underrepresented in communities across Texas,
and the United States. Currently Ms. Villarreal is
the editor of the Capital Litigation Update, which
is published 10 times per year by the TCDLA.
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10 Innocent
Reasons NOT
To Take An
Intoxilyzer
Breath Test!
by J. Gary Trichter

16 VOICE FOR THE DEFENSE

May 2004

DWI intoxication is defined as a loss of normal mental or physical faculties or a .08 breath alcohol concentration (BAC) at the
time of driving. Medical science tells us that a person can’t lose
physical faculties until he/she first loses mental faculties. Therefore, if a person has no normal loss of faculties, then logically
he/she can’t be .08 or more.

number 9
The machine can not specifically identify alcohol. Its
limited ability to identify it is akin to saying that the
finding of the name Smith in the telephone book is
just as accurate and reliable as a fingerprint match of
the Smith that you are trying to look for.

A loss of normal mental faculties is evidenced by “bad judgments”! Hold that thought! Question: “Is the taking of an
Intoxilyzer breath test an exercise in bad judgment?”

number 10
It costs a lot more money and time to defend a BAC
DWI and a not guilty in a refusal case reverses any
driver’s license suspension you received for not taking a breath test.

Let’s examine the facts:
number 1
The machine is geared to a perfectly average person
and no one is perfectly average — it makes seven as
sumptions about you.
number 2
Even if working properly, it can only test perfect clones
of the perfectly average person and not the normal
person who is never perfectly average — remember,
not everyone can wear Cinderella’s slipper.
number 3
The machine’s manufacturer does not warrant it fit
for “any particular purpose” which, of course, includes
breath testing on humans.
number 4
The machine’s temperature calibration is too low and
causes it to over report BAC.
number 5
With all kinds of sick people in this world blowing
into the machine in the past, you might catch some
thing really bad.

So, “why not take a breath test?” The best answer, number 11, is
that a REFUSAL, based on all the above facts, is clear exculpatory proof of sobriety and innocence because it evidences an
exercise of good judgment. Said another way, refusing shows
there is not a loss of mental faculties, which means that there is
not a loss of physical faculties, which means there cannot be a
BAC of .08 or more. And the 12th reason not to take an
intoxilyzer test is the answer to this question: “If the government bought it, then it must _______!”
J. Gary Trichter is the senior lawyer with the
Houston Law Firm of Trichter, Murphy &
Overstreet, P.C. Known as the “Cowboy Lawyer”, Gary regularly commutes between his
home and part time office in Bandera and his
main office in Houston. In practice for 24 years,
he represents clients throughout Texas. Gary is
co-author of the two-volume treatise entitled
“Texas Drunk Driving Law” (4th Edition) and
is author of more than 40 journal articles ranging from DWI, grand jury, drug couriers to
aviation. Gary is past Dean and Regent for the National College for DUI
Defense. He is a former director for the Texas Criminal Defense Lawyers Association and past chairman of NACDL’s Drunk Driving Committee.

number 6
The government will not let you re-test if you think
it tested you wrong.
number 7
The manufacturer will not sell you one to independently test, if you think the machine does not work.
number 8
The government does not preserve breath test evidence
for independent re-testing, but allows it to be destroyed. (Remember the book “Gone With the Wind”,
well, there goes your breath).

May 2004

VOICE FOR THE DEFENSE 17

UNLOCK YOUR VOTE!
NATIONAL CAMPAIGN
OFF PAPER?
REGISTER AND VOTE!
It doesn’t matter if you spent 4 years
at Harvard or 4 years in Huntsville
Do you have something to say?
You’re now F R E E to speak.

YOUR VOTE counts the same.
If you have a prior felony conviction and are no longer in prison, on parole
or probation (in other words, “off paper”) you can register and vote in Texas.
If you are on deferred adjudication you still have the right to vote.
A message brought to you by the Unlock Your Vote! Campaign — a non-partisan
campaign to streghthen democracy in Texas by improving access to voter
information and registration to citizens with former felony convictions.
For more information call 713.526.3389 ext. 49 866.522.6277
1506 S. 1st. Street, Austin, Texas 78704

www.UnlockYourVote.org

SPRINT

SERVICES OFFERS
SAVINGS
for

TCDLA

MEMBERS
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Existing Service:
To receive a 15 percent discount off your monthly charge on existing
Sprint PCS Service, e-mail: craig.d.benjamin@mail.sprint.com
It will take 1-2 billing cycles to be applied. This will change your
monthly billing cycle to the 17th through the 16th of the month
when it is applied.

New Service Only:
E-mail Craig Benjamin at craig.d.benjamin@mail.sprint.com
or telephone at 512.294.0800.

Existing Customers:
Existing customers wanting be done through customer service at
1-888-788-4727. They will explain all options available depending
on your current service and agreements.

MAY 13-14, 2004

AUGUST 5-6, 2004

TCDLA - Mental Health Seminar

CDLP - A Day in the Life

HOUSTON

NACOGDOCHES

JUNE 17-19, 2004

AUGUST 13, 2004

TCDLA - Rusty Duncan
Criminal Law Short Course

TCDLA - DWI Top Gun
HOUSTON

SAN ANTONIO

JULY 2, 2004
TCDLA - DWI
TYLER

AUGUST 20, 2004
CDLP - A Day in the Life
GEORGETOWN

JULY 8-9, 2004

AUGUST 26-27, 2004

CDLP - Criminal Defense
Advocacy Training

TCDLA - Forensics
PLANO

SOUTH PADRE ISLAND

JULY 22, 2004

SEPTEMBER 9-10, 2004

CDLP - Training the Trainer

TCDLA - Dual Track
Federal Law/State Appellate Advocacy

HOUSTON

HOUSTON

JULY 23, 2004
CDLP - Communication with Juries

DECEMBER 9-10, 2004
TCDLA - Topic TBD
AUSTIN

JULY 29-31, 2004
TCDLA - President’s Retreat
RUIDOSO, NEW MEXICO

SCHEDULE AND DATES SUBJECT TO CHANGE
VISIT OUR WEBSITE AT WWW.TCDLA.COM
FOR THE MOST UP TO DATE INFORMATION
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Anointing the Arbitrary:
The Court of Criminal Appeals
and Texas Code of Criminal
Procedure 28.01 (6)
by Clay S. Conrad

“In the study of ideas, it is necessary to remember that
insistence on hard-headed clarity issues from sentimental feeling,
as it were a mist, cloaking the perplexities of fact. Insistence
on clarity at all costs is based on sheer superstition as to the
mode in which human intelligence functions. Our reasonings grasp
at straws for premises and float on gossamers for deductions”.
Alfred North Whitehead,
quoted in Oswald Spengler,
“Meaning of Numbers”,
in 4 J.R. Newman,
“The World of Mathematics 2315” (1956).
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The Limited Power of Legal Reasoning
It is not true that all legal or factual disputes can be resolved
through application of the pure force of reasoned judgment.
While, to some extent, the very existence of law depends on the
naive belief that technocratic reasoning allows for the rational
organization of society, in reality not all social functions are
amenable to definitive rational resolution. Nor, for its own sake,
would it be the indicia of a well-balanced mind to attempt to
develop such an all-encompassing set of rules. Hence, Professor Paul Campos has designated the act of placing overweening faith in the hypertrophied reason of the law as a type of
mental illness, which he has aptly designated“jurismania.”1
Campos’ contribution is in his recognition that whenever
the facts, or the law, or the social concerns, are so balanced between the parties that a state of equilibrium is achieved, the
application of legal reasoning is powerless to provide a satisfactory resolution. In spite of the heat generated by the abortion debates, no rational answer can shed light on the question
of whether human life begins at birth or at conception. In spite
of numerous court cases involving abortion issues, both sides
are left with the understanding that the current state of the law
is supported by a great degree of conjecture. Either side can be
supported with equal logical integrity, which is, perhaps, the
most compelling reason why the law should not be involved.
Reasoning, to be persuasive, must proceed from some commonly accepted premises, and is an exercise in futility when
the premises are in dispute. When the premises themselves are
controverted, we are left with a formula consisting of disputed
variables. Equilibrium is reached, and any rational energies expended are wasted. Unfortunately, courts often fail to recognize when a state of legal equilibrium is reached, and continue
rationalizing until an arbitrary answer matching the court’s
thinly veiled preference is obtained.2 The result, while carrying
the force of law, is necessarily as arbitrary and subjective as the
decision whether to prefer listening to David Brubeck or David
Grisman.3
Generally, there is a rule of thumb, which while not precise,
indicates whether a court has descended from rationality to rationalization: the longer the written appellate decision, the more
likely the court has arbitrarily determined a case that lies within
a state of equilibrium. In order to persuade, rationalization requires more verbosity than does logical reasoning from solidly
accepted premises. After all, if you cannot dazzle with enlightening brilliance, what can you do but seek to baffle with the
obscurant force of whatever substance might be readily and
reliably at hand?
Full Disclosure: Your Author’s Sour Grapes
I have the dubious honor of being the attorney who both
won Torrez v. State, 34 S.W.3d 10 (Tex.App – Houston [14th
Dist] 2000, pet. ref ’d) and then lost the identical issue in Manzi
v. State, 88 S.W.3d 240 (Tex.Crim.App. 2002). I am writing
because of my belief that the issue ignored by the Torrez and
Manzi courts must eventually prevail, with the benefit of hind-

sight and the convoluted guidance of the Manzi and Torrez opinions. I do not believe Texas courts can successfully arrogate
unto themselves the right to make arbitrary and binding opinions merely due to the “experience” and “wisdom” with their
gavels and robes supposedly imbue them.4 In short, the battle
may have been lost in Manzi, but future battles remain to be
litigated, and I am writing here to provide those future litigants
with the benefit of hindsight.
In Torrez, the Fourteenth Court of Appeals determined that
when a Motion to Suppress was decided entirely on affidavits,5
the appellate courts did not owe the court below deference. As
the Court of Appeals was as well situated to determine the true
facts as the trial court, no demeanor or credibility evidence being
involved.6 From this premise, the Court of Appeals proceeded
to re-evaluate the unimpeached affidavits presented by both
parties, reviewing the facts de novo and determining they demonstrated an illegal search. Relying on the allegations that were
not disputed by either side, the Court of Appeals found the
search illegal.
In Manzi, concerning a similar Motion to Suppress before
the same trial court judge, which again proceeded entirely by
affidavits, the Court of Criminal Appeals held the trial court’s
determination of the facts from the affidavits was entitled to
“almost total deference,” citing Guzman v. State.7 Manzi, it appears, overruled Torrez sub silentio in this particular regard, a
regard that made the Torrez reversal possible.8 Mr. Torrez was
a lucky man.
The Limits of Judgment
In spite of the divergent opinions, however, both cases were
not only wrongly decided, but plainly so. The defendants should
have won both cases, but for reasons entirely different from
those recited in either published opinion (reasons which were
presented to, but wholly ignored by, both the majority and the
dissent on the Court of Criminal Appeals.) The defendant
should have won both cases because the facts were in a state of
legal equilibrium. In the case of a tie, the party with the burden
of proof should lose. As the state has the burden to establish
that a warrantless search was legally conducted, proceeding
solely by affidavits prejudices the state.9
The district court should not have been permitted to find
that either side had presented affidavits which, by a preponderance of the evidence, were true because any decision as to which
party was telling the truth, and which lying, was necessarily
arbitrary, biased, or capricious. There were no facts to establish
which party was providing truthful affidavits. As the Court of
Criminal Appeals has observed in a different context, “the
proper standard in such cases as the one before us is whether
the fact-finding procedure there employed was ... adequate for
reaching reasonably correct results.”10 The Ouija Board standard of factual determination the court adopted in Manzi cannot meet this test. Where none of the affiants are successfully
impeached, and where no demeanor or credibility evidence is
presented, an absolutely honest and fair court can only say “I
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don’t know” and find against the party with the burden of proof,
which in the case of a warrantless search is always the state.
The Court of Criminal Appeals, in deciding Manzi, dealt
only with the issue of whether the affidavits were subject to de
novo review.11 The Court held, naively, that someone had to
determine the facts, and the Court of Appeals was no better
situated to do so than the trial court. In a decision written by
Presiding Judge Sharon Keller, the Court held:
The rationale for deference to the original finder of
fact is not limited to the superiority of the trial judge’s
position to make determinations of credibility. The
trial judge’s major role is the determination of fact,
and with experience in fulfilling that role comes
expertise. Duplication of the trial judge’s efforts in
the courts of appeals would very likely only contribute
negligibly to the accuracy of fact determination at a
huge cost in diversion of judicial resources. In
addition, the parties to a case on appeal have already
been forced to concentrate their energies and resources
on persuading the trial judge that their account of the
facts is the correct one; requiring them to persuade
three more judges at the appellate level is requiring
too much. As the Court has stated in a different
context, the trial on the merits should be “the ‘main
event’ ... rather than a ‘tryout on the road.’ ” [Citation
omitted]. For these reasons, review of factual findings
under the clearly erroneous standard — with its
deference to the trier of fact — is the rule, not the
exception.12
However, the court acknowledged the decision was to be
made on the basis of no evidence as to which affidavits were telling the truth. Under this situation the trial court is not only left
to, but also expected to, deduce the truth from the reading of
tea leaves, entrails, or whatever other necessarily arational
method is convenient.13 Why, then, and how, must it be determined which party was telling the truth? Is this not a situation
in which, as Clarence Darrow noted long ago, “it is better to say
‘I don’t know’ than to guess at answers”?14
Begging the Question
The Manzi holding begs the question which is absolutely
central to both cases: are there situations in which no rational
determination as to which party is telling the truth can be made,
and thus, in which the sole ruling that would not be an abuse
of discretion would be to declare a tie and to rule against the
party with the burden of proof? Neither the Torrez nor the
Manzi courts possessed the testicular fortitude to come within
a mile of this issue, yet it lies at the very heart of a Motion to
Suppress which proceeds on the basis of conflicting, yet independently credible affidavits.15 In situations in which judgment
cannot be exercised on the basis of reason, is it reasonable to
mandate that it MUST proceed, on whatever arational basis
may be implicitly or explicitly found?
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The jurismaniacal nature of the Manzi decision is readily
apparent, especially in reading the concurrence of Judge
Cochran, who begins correctly by noting “I do not know how
anyone, judge or jury, can assess credibility and decide which
of two sworn, conflicting versions of one event is true, based
solely upon a written affidavit.”:
It seems odd, then that, in the criminal justice system,
this methodology — determining the “truth” from
the face of conflicting affidavits alone — is not only
permitted, but also widely practiced. I frankly do not
understand how a trial judge can reliably determine
which of two conflicting affidavits is the more truthful
version of events. Should the more grammatically
correct affidavit prevail? Or perhaps the more
mellifluous? Or more plain-spoken? The longer
narration? Or the shorter? Or, as in the medieval days
of “oath- helping,” does truth lie with the greater
number of affidavits? One hopes that an affiant’s status
does not automatically determine the choice, with the
defendant’s version never believed and the police
officer or other affiant’s always believed. Certainly, if
an affidavit contains internal inconsistencies,
important omissions, or obvious flights of fancy which
are palpably incredible or patently frivolous (“A pink
elephant put the packet of heroin in my pocket”), there
is a rational basis for discrediting a particular affidavit.
But when each affidavit offers reasonably plausible, if
contradictory, versions of events, the danger of
arbitrariness in choosing one over the other is great.16
However, after having laid the predicate for a ruling that an
honest judge could only call a tie and rule against the party
holding the burden of proof, she is willing to entrust the trial
court with this decision which she recognizes is arbitrary, because “[a]lthough the trial judge is in no better position to gauge
the truth of an affidavit, he is in no worse position, either.”17
The dissent, authored by Judge Meyers and joined in by Judge
Price, concerned itself only with whether de novo or deferential
review was appropriate to determine which affidavits were
truthful, and never approached the central issue of whether the
role in de novo review was to determine whether the question
could be answered at all; i.e., if any decision was an abuse of
discretion. However, the only rational decision, when faced
with mutually contradictory and equally plausible stories, no
impeachment, and no demeanor evidence, would be to declare
“I cannot say.”
The arrogant belief in the rational force of the judiciary to
discern truth from lie is so great that neither the majority, nor
the dissent, of the Texas Court of Criminal Appeals could psychologically leap the enormous hurdle involved in recognizing
that the truth, under some sets of facts, is simply impossible to
judge. The hubris of the judiciary was apparently too great to
overcome. Judges judge, and the appellate court, as Judge
Cochran noted, is in no better a position to judge the truth of

the affidavits at issue than the trial court. Nor, however, was it
in any worse position: both would be faced with an impossible
task. If required to review the facts de novo, the Court of Appeals would have been forced to recognize the impossibility of
judging, and would have had to confront the fact that the trial
court decision was necessarily arational, arbitrary, and unsupported, and therefore an abuse of discretion.
Round Three Will Go To The Good Guys
This is not an issue, which is firmly decided against us, it is
an issue that has been successively ducked. It is an issue which
will re-appear in another case. The practice of giving criminal
defendants pro forma Motion to Suppress hearings on affidavits,
in which a denial is pre-ordained, and then affirming the denial on the basis of “almost total deference,” is logically unsupportable, legally intolerable and morally reprehensible. It is not
a practice the defense bar can, or needs to, acquiesce in any
longer. While Manzi handed us a loss, the dicta in Manzi can
lead to this issue being won in the future.
As a practical matter, we must be alert to opportunities for
completing what began in Torrez and Manzi, and developing
the issue of when it is an abuse of discretion for a trial court to
order a Motion to Suppress to proceed solely on the basis of
affidavits. In Judge Womack’s concurrence in Manzi, he noted
the refusal to allow live testimony on a Motion to Suppress could
constitute an abuse of discretion, and this was a decision the
Court of Criminal Appeals has never faced.18 He appeared to
believe the Appellant had somehow waived error by failing to
object to this procedure at trial.
The affidavit procedure, however, disadvantages the party
with the burden of proof. Unless we are in possession of undeniable evidence of an illegal search, we are merely inviting the
trial court to strengthen the state’s case by objecting to the affidavit procedure. We should be able to celebrate at the prospect
of proceeding by affidavit, because it decimates the state’s ability to put on live witnesses who can then be judged “credible”
in light of their witness-stand performance.
In light of Judge Womack’s concurrence it is possible that
some future Motions to Suppress, in which the facts are in dispute, should not be allowed to proceed on affidavits alone without written objection. If the facts are strongly in our favor, we
should insist on the procedure that allows us to prove them. A
trial court clearly abuses its discretion if it insists on the right
to make arbitrary decisions.
Moreover, the issue in Manzi should be reworked and represented to the Courts of Appeals and the Court of Criminal
Appeals, with the benefit of the Manzi and Torrez opinions.
This will require that the appellate briefing avoid any mention
of deferential review (an error, perhaps, in Manzi and Torrez,
but one that became apparent only in hindsight) and concentrate solely on whether the trial court abused its discretion in
making credibility determinations that were necessarily arbitrary.

Much dicta in Manzi can be used to demonstrate that the
Court of Criminal Appeals found the procedure of determining motions to suppress entirely on affidavits to be a bad idea.
On this, it is entirely correct; however, the correct has not yet
seen its way out of the jurismaniacal box into which it has closeted itself. The only correct ruling will be that any determination of credibility, based solely on unimpeached affidavits, is
an abuse of discretion. This is the only decision that can be
made with logical integrity, and it is not one the Court of Criminal Appeals can avoid through another round of litigation.
Endnotes
1 See Paul Campos, “Jurismania: The Madness of American Law” (1998).
2 Campos elegantly refers to this sort of legal reasoning as “a far from
uncommon demonstration of what happens when a particularly
clumsy magician struggles in full view of his audience to stuff a recalcitrant rabbit into a too-small hat, and then – having at last succeeded
– proceeds with an air of absurdly triumphant pride to lift the enraged bunny high aloft, so that all may look at his handiwork with
amazement and awe ... Still, even if a magician is so skillful that no one
in the audience can explain how the rabbit got into the hat, only the
children present truly believe that it was done by magic.” Campos,
supra n. 1, 113, 116.
3 My preference would be for the latter. I would not be so sophomoric
as to pretend that my preference is in some sense “objectively” right.
But how many leading Supreme Court or Court of Criminal Appeals
cases are more firmly grounded in objective logic than my enjoyment
of Dawg music?
4 The much vaunted “experience” and “wisdom” of trial judges is in far
greater demand than supply. Getting elected to office does not give a
judge at any level powers of omniscience. There is no research, scientific or empirical, that indicates that trial court judges are in fact better estimators of credibility or veracity than any Joe six-pack off the
street. Even the most favorable research into the ability of training
and experience to improve a person’s ability to detect lies from live
witnesses evinces only a 3 percent improvement in accuracy, from 54
to 57 percent, neither of which is a heartening improvement from a
pure coin-toss. Randolph N. Jonakait, “The American Jury System”, 52
(2003). Moreover, judges do not receive such training as part of their
legal education. The perspective of trial court judges in personally
viewing a live witness gives them a slight (at best 7 percent) advantage
over the appellate courts, but the “expertise” trial court judges are said
to possess in this regard is a product entirely of fiat.
5 Texas Code of Criminal Procedure Art. 28.01 (6)
6 34 S.W.3d at 13.
7 955 S.W.2d 85 (Tex.Crim.App.1997).
8 It should be noted that the Torrez case involved the raid of a wake,
held for the defendant’s brother, by numerous armed officers. 34
S.W.3d at 13. Manzi involved the search of a hotel room. 88 S.W.3d at
240. A reasonable comparison of these two cases leads to the conclusion that wakes are entitled to a higher degree of Fourth Amendment
protection than are hotel rooms, as a practical, albeit not a legal, matter.
9 This is the reason no objection was raised to proceeding by affidavits
in either Torrez or Manzi at the trial court level.
10 Ex Parte Davila, 530 S.W.2d 543, 545 (Tex.Crim.App.1975), citing
Townsend v. Sain, 372 U.S. 393, 316, 83 S.Ct. 745, 759, 9 L.Ed.2d 770
(1963).
11 88 S.W.3d at 241. It was further urged by the Appellant that, upon
such review, the Court of Appeals would have to find that any decision was necessarily arbitrary, and declare a tie.
12 88 S.W.3d at 243-244.
13 The most convenient and often presented may in sad reality be the
oft-used and rarely acknowledged “my campaign manager suggests
that I believe the cop” rationale, which may be employed consciously
or not depending on the judge.
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14 Had there been live witnesses, the same question may have presented
itself just as readily. However, in that case, a court would have the elusive “credibility and demeanor” standard to fall back upon. While
that also allows for prejudice, arbitrariness and bias to masquerade as
judgment, at least in some cases demeanor and credibility can indicate
that one witness instead of another is truthful. However, as there is
little reason for believing trial courts possess any real skill at that task,
even when live witnesses are involved (Jonakait, supra n. 4) the rationale that “the trial judge’s major role is the determination of fact, and
with experience in fulfilling that role comes expertise,” Manzi, 88
S.W.3d at 244, is merely a convenient yet hollow formalism. The mythic
“expertise” of trial court judges in deducing which witnesses are truthful should not be used as a shield to invite them to do so arbitrarily.
15 Clearly, there are cases in which one affidavit is inherently impossible,
where one affiant is impeached, or in which the parties agree to the
facts but disagree as to the legal meaning attached to such facts, or in
which one affiant provides an inherently incredible rendition of the
facts. These objections have no bearing on this cases, but only on
cases in which the evidence is objectively balanced between the parties - where the only justification to choose to credit one affiant instead of the other is bias, prejudice, or whim.
16 88 S.W.3d at 250, (J. Cochran, concurring.)
17 Id. at 254.
18 “If this or any other case presented an instance of a court’s refusing to
decide a credibility question on oral testimony, coupled with a party’s
inability to require such a decision in a proper proceeding, we would
have to decide whether there was error. The pre-trial statute does not
foreclose such a holding. That the statute authorizes a court to make
decisions on affidavits does not mean that it can make decisions of
every kind on affidavits.” Manzi, 88 S.W.3d at 249.
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The record does not indicate that Walton intelligently
and voluntarily relinquished a known right. Therefore,
we hold that Walton’s right to a public trial was not
waived by failing to object at trial. Since he has
established a violation of his Sixth Amendment right
to a public trial, as applied to the states through the
Fourteenth Amendment, we reverse and remand with
directions to issue the writ unless the state elects to
retry Walton within 120 days.
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So what would have happened if Walton had been convicted
in a state court in Texas, Louisiana or Mississippi and then
sought federal habeas relief? Although I would never predict
what the United States Court of Appeals for the Fifth Circuit
would do, we do find some guidance in Perez v. Cockrell, 77
Fed.Appx. 201, 2003 WL 21704420 (5th Cir.). [This case was
not selected for publication in the Federal Reporter.]
Perez was convicted in a Texas Court of murder during the
course of a sexual assault and was assessed the death penalty.
After his case was affirmed on direct appeal, Perez did not request a certiorari review by the Supreme Court; instead, he
sought habeas relief in state court alleging, among other things,
that he was denied his Sixth Amendment right to a fair and
public trial because the courtroom in which the trial was held
was “tucked away at the end of a long corridor without any
signs indicating what was going on inside. In addition, on the
first day of trial while a preliminary hearing and jury selection
were being conducted, the doors to the courtroom were locked
and windowless, and a large sign on one of the doors admonished passerby’s to ‘Knock, No Admittance.’ ”
Perez had raised his “fair and public trial” objection on the
first day of his trial and the trial court had responded: The door
was unlocked and a sign was placed in the corridor identifying
the room as the one where Perez’s trial was being held. At the
state habeas proceeding, there was no evidence that any member of the public who attempted to gain access to the courtroom during the trial was turned away or was unable to locate
and observe the proceedings. Perez lost.
After exhausting his state remedies, Perez sought federal
habeas relief. The district court denied relief and refused to grant
a certificate of appealability, finding the state habeas court’s
conclusion that the trial proceedings had not been affirmatively
“closed” for the purpose of Sixth Amendment analysis was not
contrary to, or an unreasonable application of, clearly established federal law.
The Court found that Perez had not made a substantial showing of the denial of a constitutional right and declined to grant
a certificate of appealability on the issue. The only authority
cited in the Court’s per curium opinion was United States v. AlSmadi, 15 F.3d 153 (10th Cir. 1994). In that case, a panel of the
Tenth Circuit concluded, “the denial of a defendant’s Sixth
Amendment right to a public trial requires some affirmative act
by the trial court meant to exclude persons from the courtroom.” (Emphasis added).
The facts in Walton were obviously significantly more favorable to the defendant than those in Perez; however, I would
not have put money on Walton’s chances of success had his
case come up in the Fifth Circuit.

TCDLA Membership Directory
Information Update
Calling all members. It’s time for the 2004-2005 TCDLA Membership Directory.
Please review your information from the 2004-2005 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to marisolw@tcdla.com by June 15, 2004.
Current members as of June 30, 2004 will be included.
Questions about your membership status?
Email info@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address:_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________ office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
❏ Please check if you are an investigator.
❏ Please check if you are a member of a local criminal defense bar association.
Which one?__________________________________
❏ Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not
be included in the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________
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CAUSE NO. 123456
STATE OF TEXAS
vs.
BUBBA

§
§
§
§
§

IN COUNTY CRIMINAL COURT
AT LAW NUMBER ONE OF
HARRIS COUNTY, TEXAS

MOTION FOR DISCOVERY OF SWORN PEACE OFFICER REPORTS
ALSO KNOWN AS DIC-23 FORMS
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, BUBBA, Defendant in the above styled and numbered cause, by and through her attorney
of record, John W. Armstrong III, files this her Motion for Discovery of Sworn Peace Officer Reports also known
as DIC-23 Forms and pursuant to Article 39.14 of the Code of Criminal Procedure and requests this Honorable Court to order the production of the following items for inspection, copying or photographing: The
Defendant would show the Court the following in support thereof:
I.
Produce copies of all Sworn Peace Officer Reports also known as DIC 23 Forms for all DWI arrests that Andy
Agitator has been involved in (as arresting officer) for at least thirty days prior and thirty days following the
arrest of BUBBA on September 8, 2003. See, Emerson v. State, 880 S.W.2d 759 (Tex. Crim. App. 1994).
The Court in Emerson held:
Testimony concerning HGN test [and the other two tests comprising the sobriety test battery] is
a scientific test, though not as complex as the breathalyzer or DNA testing and is admissible
provided that the theory underlying the test is valid, technique applying the theory is valid and
the technique was applied properly on occasion in question. See Id. at 764.
Moreover, Emerson provides: “Officers must follow standardized procedures as outlined in the DWI Detection Manual [DWI Detection and Standardized Field Sobriety Testing Manual] published by National Highway
Traffic Safety Administration (HHTSA)”. See Id. at 768.(Emphasis added).
Furthermore, Emerson provides “for testimony concerning a defendant’s performance on the [Standardized Field Sobriety Tests] to be admissible, it must be shown that the witness testifying is qualified ... concerning its administration and technique”. See Id. at 769 (Emphasis added.).
II.
At the outset, Counsel for the Defendant acknowledges the Attorney for the State has given him
access to the State’s file. However, the items requested are not in the State’s file, but are in the exclusive
possession, custody, and control of the State and/or government agents, and the Defendant has no other
means of ascertaining the disclosures requested.
III.
The items and information are material to the issues of guilt or innocence to be determined in this
cause.
IV.
The State may argue the items requested are privileged; however the Defense will request that any
names of persons on these forms be redacted as the defense is not interested in finding any such individuals
but is merely interested in seeing whether Officer Andy Agitator is conducting such Standard Field Sobriety
Tests in a standard form as required by the National Highway Traffic Administration (NHTSA).
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V.
The Defendant will not be properly prepared for trial and can not adequately prepare a defense
to the charges in the absence of this information.
VI.
Without such discovery, the Defendant’s rights under Article 39.14 of the Texas Code of Criminal Procedure, Article 1, §10 of the Texas Constitution, and the Fourth, Fifth, Sixth, and Fourteenth Amendments to the United States Constitution will be violated, to his irreparable injury. The Defendant is entitled to the effective assistance of counsel. In order to afford the Defendant such effective assistance, it is
necessary that counsel be fully informed of the issues facing the Defendant.
WHEREFORE, PREMISES CONSIDERED, Defendant respectfully moves this Court to Order the State
to produce copies of all Sworn Peace Officer Reports also known as DIC 23 Forms for all DWI arrests that
Andy Agitator, has been involved in (as arresting officer) for at least thirty days prior and thirty days
following the arrest of BUBBA on September 8, 2003.
Respectfully submitted,

John W. Armstrong III
State Bar No.01321200
Regents Park III, Suite 100
16850 Saturn Lane
P.O. Box 891442
Houston, Texas 77289-1442
(281) 486-6776 (Telephone)
(936) 448-1685 (Facsimile)
Attorney for Defendant
CERTIFICATE OF SERVICE
I the undersigned, hereby certify that a true and correct copy of the Defendant’s Motion for Discovery
of Sworn Peace Officer Reports also Known as DIC-23 Forms was delivered to the Assistant District Attorney of Harris County, assigned to handle this case on this the
day of ____________, 2004.
( )
( )
( )
(X)

By depositing same via certified mail, return receipt requested, in an
United States mail depository, postage prepaid; or
By depositing same via regular mail in an United States mail deposi
tory, postage prepaid; or
By telephonic document transfer device via facsimile to:_______;or
By hand delivering same to above named individual at the address
listed above.

John W. Armstrong III
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CAUSE NO. 123456
STATE OF TEXAS

§
§
§
§
§

vs.
BUBBA

IN COUNTY CRIMINAL COURT
AT LAW NUMBER ONE OF
HARRIS COUNTY, TEXAS

ORDER
BE IT REMEMBERED that on this day came on to be heard Defendant’s Motion for Discovery of
Sworn Peace Officer Reports also Known as DIC-23 Forms and the Court having considered same is of the
opinion that said Motion should be and is hereby
GRANTED. IT IS THEREFORE ORDERED that the State shall provide copies of all Sworn Peace
Officer Reports also known as DIC -23 Forms for all DWI arrests that Andy Agitator, has been involved in
as arresting officer for at least thirty days prior and thirty days following the arrest of BUBBA on September 8, 2003. Said Records shall be provided no later than the
day of
, 2004.
DENIED

SIGNED AND ENTERED on this the

day of

, 2004.

________________________________________JUDGE PRESIDING
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New Member Drive

It’s that time of year again ...
time to recruit new
TCDLA members.
Every TCDLA member
who recruits
a new member from now until
June 1, 2004,
will receive a coupon for $15 off
any TCDLA seminar. The more
members you recruit the more
coupons you accrue and your
next seminar could be FREE.
So, the TCDLA membership drive benefits
YOU and YOUR organization.

Our GOAL is to recruit
250 new members by our
17th Annual Rusty Duncan.
Just to put into perspective, if every one of our 2,450 members
signed up only one person, we’d reach OUR GOAL 10 times over!
To see our progress, or to download a membership application,
please visit www.tcdla.com/membership

May 2004

VOICE FOR THE DEFENSE 29

May 2004

SUPREME COURT
READING LOWER APPELLATE COURT’S OPINION HELD OVERLY BURDENSOME FOR STATE DISCRETIONARY COURTS: BALDWIN v. REESE, No. 02-964, Cert
to 9th Circuit (282 F.3d 1184), Reversed 3/2/04; Opinion: Breyer; Dissent: Stevens.
After Reese was convicted in state court, and his state appeals and writ were unsuccessful, he filed this federal habeas petition alleging ineffective assistance of appellate counsel.
District court held that Reese had not “fairly presented” this claim to the state courts because his state appellate brief did not specifically complain about a federal law violation. 9th
Circuit reversed, finding the “fair presentation” requirement of the exhaustion doc trine
satisfied because the state Supreme Court justices, had they read the lower court’s opinion
before deciding not to grant discretionary review, they would have, or should have, realized
that his claim rested upon federal law.
HELD: A state prisoner ordinarily does not “fairly present” a federal claim to a state
court if that court must read beyond a petition, a brief, or similar papers to find material
that will alert it to the presence of such a claim. To say that petitioner “fairly presents” a
federal claim when an appellate judge can discover that claim only by reading the lower
court opinions is to say those judges must read those opinions, for otherwise they would
forfeit the state’s opportunity to decide the claim in the first instance. Such requirement
would force state appellate judges to alter their ordinary review practices, since they do not
necessarily read lower court opinions in every case. And it would impose a serious burden
upon those judges with discretionary review powers, whose heavy workloads would be significantly increased if they had to read through lower court opinions or briefs in every
instance. Finally, the requirement is unnecessary to avoid imposing unreasonable procedural burdens upon state prisoners who may eventually seek federal habeas. A litigant can
easily indicate his claim’s federal law basis in a petition or brief, for example, by citing to the
federal source of law on which he relies or simply labeling the claim “federal.” Here, Reese’s
petition by itself failed to alert the State Supreme Court to his claim’s federal nature. His
petition does not explicitly say that “ineffective assistance of appellate counsel” refers to a
federal claim, cite any case that might have alerted the court to his claim’s alleged federal
nature, or even contain a factual description supporting his claim. Reese asserts that the
petition nonetheless “fairly presents” a federal “ineffective assistance” claim because (1)
“ineffective” is a term of art in Oregon that refers only to federal law claims, and (2) the
state law standards for adjudicating state and federal “inadequate/ineffective appellate assistance” claims are identical. Court rejects his first argument because he has not demonstrated that state law uses “ineffective assistance” as referring only to a federal law, rather
than a similar state law, claim. However, Reese’s second argument was not addressed by, or
presented to, the 9th Circuit, and first appeared in his Supreme Court merits brief. Because
the issue is complex and lower court consideration would help in its resolution, the Court,

Cynthia hampton

Mike Charlton
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without expressing any view on the issue’s merits, exercises its
Rule 15.2 discretion and deems the argument waived.
STATE’S ADMONISHMENTS WERE NOT REQUIRED
BY U.S. CONSTITUTION: IOWA v. TOVAR, No. 02-1541, Cert.
to Iowa Supreme Court (656 N. W. 2d 112), Reversed and Remanded, 3/8/04; Opinion: Ginsburg.
Prior to a 1996 trial for OWI (operating vehicle while intoxicated), the trial court admonished Tovar as to the consequences of pleading guilty without counsel, but the warnings
did not include the following, as required by state law: defendant must be advised specifically that waiving counsel’s assistance in deciding whether to plead guilty (1) entails the risk
that a viable defense will be overlooked and (2) deprives him
of the opportunity to obtain an independent opinion on
whether, under the facts and applicable law, it is wise to plead
guilty. In 2000, Tovar, though counsel moved to preclude use
of the 1996 conviction, which was used to enhance a subsequent OWI. Iowa’s Supreme Court reversed the conviction after ruling that the colloquy preceding acceptance of Tovar’s 1996
guilty plea had been constitutionally inadequate, holding the
two warnings above are essential to the “knowing and intelligent” waiver of the Sixth Amendment right to counsel at the
plea stage.
HELD: Neither warning ordered by the Iowa Supreme
Court is mandated by the Sixth Amendment. The constitutional requirement is satisfied when the trial court informs the
accused of the nature of the charges against him, of his right to
be counseled regarding his plea, and of the range of allowable
punishments attendant upon the entry of a guilty plea. The
Sixth Amendment does not compel the two admonitions ordered by the Iowa Supreme Court. “[T]he law ordinarily considers a waiver knowing, intelligent, and sufficiently aware if
the defendant fully understands the nature of the right and how
it would likely apply in general in the circumstances.” United
States v. Ruiz, 536 U.S. 622, 629. Even if the defendant lacked a
full and complete appreciation of all of the consequences flowing from his waiver, the State may nevertheless prevail if it shows
that the information provided to the defendant satisfied the
constitutional minimum. In prescribing scripted admonitions
and holding them necessary in every guilty plea instance, the
state court overlooked Supreme Court’s observations that the
information a defendant must have to waive counsel intelligently will depend upon the particular facts and circumstances
in each case. Moreover, it is defendant’s burden to prove that
he did not competently and intelligently waive his right to counsel. Tovar has never claimed that he did not fully understand
the 1996 OWI charge or the range of punishment for that crime
prior to pleading guilty. States are free to adopt by statute, rule,
or decision any guides to the acceptance of an uncounseled plea
they deem useful, but the federal constitution does not require
the two admonitions here in controversy.
ADMISSION OF WIFE’S RECORDED STATEMENT VIOLATED CONFRONTATION CLAUSE: CRAWFORD v. WASH-

INGTON, No. 02-9410, Cert. to Supreme Court of Washington (147 Wash. 2d 424, 54 P.3d 656), Reversed and Remanded,
3/8/04; Opinion: Scalia
Petitioner stabbed a man who allegedly tried to rape his wife.
At his trial for assault and attempted murder, the trial court
admitted a recorded statement that petitioner’s wife Sylvia had
made during police interrogation, as evidence that the stabbing was not in self-defense. Sylvia did not testify at trial because of Washington’s marital privilege. Petitioner argued that
admitting the evidence would violate his Sixth Amendment
right to be “confronted with the witnesses against him.” Under
Ohio v. Roberts, 448 U.S. 56, that right does not bar admission
of an unavailable witness’ statement against a criminal defendant if the statement bears “adequate ‘indicia of reliability,’ ” a
test met when the evidence either falls within a “firmly rooted
hearsay exception” or bears “particularized guarantees of trustworthiness.” Id., at 66.
HELD: The State’s use of Sylvia’s statement violated the
Confrontation Clause because, where testimonial statements
are at issue, the only indicium of reliability sufficient to satisfy
constitutional demands is confrontation. Court first discusses
the historical background of the Confrontation Clause. The
Clause’s primary object is testimonial hearsay, and interrogations by law enforcement officers falls squarely within that class.
Second, the Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial
unless he was unavailable to testify and the defendant had a
prior opportunity for cross-examination. Supreme Court’s decisions have generally remained faithful to the Confrontation
Clause’s original meaning. However, the same cannot be said
of the rationales of the Court’s more recent decisions. See Roberts, supra, at 66. The Roberts test departs from historical principles because it admits statements consisting of ex parte testimony upon a mere reliability finding. The Confrontation Clause
commands that reliability be assessed in a particular manner:
by testing in the crucible of cross-examination. Roberts allows
a jury to hear evidence, untested by the adversary process, based
on a mere judicial determination of reliability, thus replacing
the constitutionally prescribed method of assessing reliability
with a wholly foreign one. Roberts’ framework is unpredictable. Whether a statement is deemed reliable depends on which
factors a judge considers and how much weight he accords each
of them. However, the unpardonable vice of the Roberts test is
its demonstrated capacity to admit core testimonial statements
that the Confrontation Clause plainly meant to exclude.
The State admitted Sylvia’s testimonial statement
against petitioner, despite the fact that he had no
opportunity to cross-examine her. That alone is
sufficient to make out a violation of the Sixth
Amendment. Roberts notwithstanding, we decline to
mine the record in search of indicia of reliability.
Where testimonial statements are at issue, the only
indicium of reliability sufficient to satisfy
constitutional demands is the one the Constitution
actually prescribes: confrontation.
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The instant case is a self-contained demonstration of Roberts’ unpredictable and inconsistent application. It also reveals
Roberts’ failure to interpret the Constitution in a way that secures its intended constraint on judicial discretion. The Constitution prescribes the procedure for determining the reliability of testimony in criminal trials, and the Supreme Court, no
less than the state courts, lacks authority to replace it with one
of its own devising.
NO REASONABLE SUSPICION NEEDED TO DISASSEMBLE AND SEARCH FUEL TANK: UNITED STATES v.
FLORES-MONTANO, No. 02-1794, Cert. to 9th Circuit (No. 0250306, 2003 WL 22410705, 3/14/03), Reversed and Remanded,
3/30/04; Opinion: Rehnquist; Concurring Opinion: Breyer.
U.S. customs officials seized 37 kilograms of marijuana from
Manuel Flores-Montano’s (Flores-Montano) gas tank by disassembling the tank, after detaining him at the Mexican-United
States border in southern California. He was charged with importing and possessing marijuana with intent to distribute. In
a motion to suppress he argued the search was unlawful, relying on a 9th Circuit panel decision holding that a gas tank’s removal requires reasonable suspicion under the Fourth Amendment. United States v. Molina-Tarazon, 279 F.3d 709 (2002). The
district court suppressed the evidence and the 9th Circuit affirmed in an unpublished decision.
HELD: Search of a gas tank at a border stop does not even
require reasonable suspicion. Although Flores-Montano did
have a privacy interest in his fuel tank, the government’s interest in protecting the border is paramount to his privacy interest. Court explained that at an international border,
government’s interest in preventing entry of unwanted persons
and effects is at its “zenith.” As a result, the Court explained
that expectation of privacy is less at the border than it is in the
interior. The Court concluded that, at an international border,
customs officials might, without reasonable suspicion, search,
remove, disassemble, and reassemble a vehicle’s fuel tank. Accordingly, the Court held the search of Flores-Montano’s fuel
tank was lawful. Judgment is reversed and case is remanded to
9th Circuit for proceedings consistent with this opinion.

FIFTH CIRCUIT
RESTITUTION LIMITED BY UNDERSTANDING OF PARTIES: UNITED STATES v. ADAMS, No. 03-30219 (3/10/04).
Defendant was charged with conspiracy to commit mail
fraud, which involved staging accidents and submitting false
insurance claims. He pled guilty to two counts of the indictment, which involved two separate claims. Trial Court ordered
restitution for the entire amount attributable to the conspiracy.
COA holds that where a defendant pleads guilty, the amount of
restitution is determined by the mutual understanding of the
parties. That is determined by the factual basis, the plea agreement and any statements made during the plea and sentencing
hearing. Here, there was no evidence that defendant agreed to
pay restitution for anything other than the counts he pled guilty
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to. Therefore, the restitution order was vacated.
LIMITATION DATES FOR CHALLENGING FORFEITURE:
UNITED STATES v. WRIGHT, No. 03-30429 (3/8/04).
Defendant challenged forfeiture several years after it was
entered, claiming he did not receive sufficient notice. Limitations for challenging forfeiture actions are six years. Court holds
the accrual date is the date on which the claimant became aware
of the forfeiture, or when he could have reasonably been expected to make inquiry about the forfeiture. District court failed
to make finding on when defendant had “reasonable inquiry”
notice of the forfeiture, and case is remanded to make that determination.
RIGHT TO COUNSEL IN HABEAS: ELIZADLE v. DRETKE,
No. 03-20508 (3/8/04).
Petitioner tried to argue ineffective assistance of counsel was
“cause” for failure to raise claim in earlier habeas proceeding.
He argued that state had right to provide assistance of counsel
in habeas when that is first opportunity to raise a claim. He
also argued that due process requires the effective assistance of
habeas counsel when such counsel is provided by the state. Although recognizing there was some basis for those arguments,
court rejects them based on its prior precedent.
JUVENILE CONVICTIONS: UNITED STATES V.
CORONADO, No. 03-40666 (3/30/04).
Defendant was convicted of illegal re-entry. His offense level
was enhanced based on juvenile convictions that were counted
as felony convictions. Court rules there was no error after finding juvenile convictions count as convictions for criminal history purposes. The relevant guideline, 2L1.2, now provides that
juvenile convictions are not counted. However, the court holds
the amendment was not given retroactive application, and the
court properly used the guideline in existence at time of sentencing.
VIRTUAL CHILDREN: UNITED STATES V. SLANINA, 359
F.3d 356 (5th Cir. 2004)
This case was previously remanded to determine the impact
of Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002). That
decision held the child pornography act of 1996 did not apply
to computer generated images. On remand, the court holds the
burden is not on the government to present expert testimony
to establish that images depict a real child. If that is in contention, the issue must be raised by the defendant.
ALLOCUTION: UNITED STATES V. REYNA, 358 F.3d 344 (5th
Cir. 2004).
In this case, the defendant was not provided an opportunity
to allocute at the revocation hearing for his supervised release.
The issue is whether that error requires automatic reversal, or
instead is subject to a plain error analysis. Court holds plain
error analysis is appropriate. The court notes the right of allocution is deeply rooted, even though it is not constitutionally
required. To be entitled to relief, defendant must prove the error affected his substantial rights. That means proving he was

prejudiced by the failure to allocute. Court holds that prejudice will be presumed where the defendant is not sentenced at
the bottom of the guideline range, or there were disputed issues at sentencing. However, even where that is shown, relief is
still not appropriate unless the error impacts the fairness, integrity, or public reputation of the judicial proceedings. In reviewing that issue, court finds against the defendant. This was
the third time he had been before the court, the second time on
a violation of supervised release. In the prior hearing, the court
informed him that if he appeared before the court again, he
would receive a sentence of 12 months, which is what was assessed. Statements at the preliminary appearance indicated that
was the defendant’s understanding of what was going to happen. Thus, under this limited facts situation, the court finds
relief should not be granted.

not complain at trial that the prosecutor’s remark was a comment on his failure to testify. Counsel said only, “Your Honor,
I’m gonna object to the attack on the defendant as improper
argument.” Thus, in CCA’s viewpoint, COA should not even
have addressed the issue in the first place. Second, the comment was not one aimed at Appellant’s failure to testify. CCA
concludes:
Nothing in the record suggests that the prosecutor
manifestly intended to comment on appellant’s failure
to testify, and a typical jury would certainly not have
naturally and necessarily understood the prosecutor’s
comment, even with his accompanying gesture, to refer
to appellant’s failure to testify. The prosecutor’s
comment, taken literally, was to the effect that
appellant appeared unconcerned about the outcome
of the trial.

COURT OF CRIMINAL APPEALS

COA erred in reversing, thus its judgment is reversed, and
case is remanded so that COA may address Appellant’s remaining points of error.

PDR OPINIONS
STATE DID NOT COMMENT ON APPELLANT’S FAILURE
TO TESTIFY: MARK ANTHONY WEAD v. State, No. 002003, State’s PDR from Harris County, Reversed, 3/10/04; Offense:
Assault; Sentence: 1 yr + $4000 fine; COA: Reversed (94///131
– Corpus Christi 2002); Opinion: Holcomb (unanimous).
During closing after the guilt/innocence phase, the prosecutor made the following comment:
Now, we all heard very credible testimony from an
independent witness who sat right here on the stand
and told you that that man, the defendant (indicating),
sitting right here now looking like he really doesn’t
care one way or another what happens here today –
The trial court sustained Appellant’s objection and instructed
the jury to disregard the comment, but denied his request for a
mistrial. COA reversed, holding the above statement was a comment on Appellant’s right to remain silent, and was not cured
by the court’s instruction. State’s PDR was granted to secondguess this ruling.
HELD: COA erred in holding the trial court abused its discretion in failing to grant a mistrial. In reversing, COA had
noted the state had conceded that the prosecutor’s comment
might have led the jury to reflect on Appellant’s failure to testify. COA also notes the prosecutor made a “gesture specifically
identifying appellant when the objectionable remark was uttered. When the improper comment and accompanying gesture are viewed from the jury’s standpoint, the jury would naturally and necessarily take it as a comment on Appellant’s election to not testify.” COA concluded the prosecutor violated
TCCP art. 38.08, and was “so inflammatory that its prejudicial
effect could not be reasonably removed by the instruction from
the trial judge to disregard. Therefore, we conclude the error
was not cured by the trial judge’s instruction.” CCA first faults
COA for finding error in the first place because Appellant did

ABSOLUTELY DISQUALIFIED JUROR NO REASON FOR
REVERSAL: ALEXIUS JAMALL NELSON v. State, No. 095003, State’s PDR from Harris County, Reversed, 3/10/04; Offense:
Capital Murder; Sentence: Life; COA: Reversed (NP – No. 0701-0425-CR – Amarillo, 2003); Opinion: Womack (unanimous).
During voir dire, prospective juror 19 told the judge that
had lied about his past, and that he had a misdemeanor theft
conviction when he was 17. After some discussion, the parties
agreed they could consent to number 19 serving. Neither party
challenged him, so he served on the jury. On appeal, Appellant
argued that, despite the parties’ consent, a person convicted of
theft was absolutely disqualified under TCCP art. 35.16(a). The
parties now concede this was error. COA agreed, and reversed.
State’s PDR was granted to determine whether the error was
subject to a harm analysis. COA ruled it was not.
HELD: COA erred because, although the juror was absolutely disqualified, Appellant did not challenge the juror or
bring the error to the trial court’s attention before the verdict
was entered. TCCP art. 44.46 provides that a conviction may
be reversed on appeal on the ground that a juror was absolutely disqualified from service under Article 35.19 of this code
only if:
(1) the defendant raises the disqualification before the verdict is entered; or
(2) the disqualification was not discovered or brought to
the attention of the trial court until after the verdict
was entered and the defendant makes a showing of
significant harm by the service of the disqualified juror.
When the juror disclosed his previous theft conviction to
the trial court, neither party raised a challenge, and Appellant
responded with “No objection.” After a brief analysis criticizing the COA on its analysis, CCA concludes that failure to raise
the issue means this judgment of conviction may not be re-
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versed under Article 44.46. For this reason, it is not necessary
to address the issue of harm. The judgment is reversed and the
case remanded to COA so that it may address Appellant’s remaining points of error.
STATE CAN APPEAL SENTENCE REDUCTION AFTER
TRIAL COURT’S PLENARY JURISDICTION EXPIRES:
DAVID GUTIERREZ v. State, No. 1592-03, State’s PDR from
Nueces County, Reversed, 3/10/04; Offense: Theft; Sentence: 2
years; COA: Dismissed (112///203 – Corpus Christi 2003);
Opinion: Hervey.
Nine months after Appellee had been sentenced, a visiting
judge signed an order entitled “judgment on [Appellee’s] motion for reconsideration of punishment” reducing Appellee’s
sentence to 300 days in the county jail and a fine of $2000 “to
run concurrent.” The state appealed, but COA dismissed the
appeal for want of jurisdiction because the state was appealing
the trial court’s “jurisdiction to act” and not an order that “modifies a judgment.” State’s PDR was granted to determine
“[w]hether the trial court’s order purporting to reduce
[appellee’s] sentence, long after its jurisdiction to do so had
expired, qualifies as an order that “modifies a judgment” such
that the State may appeal under [Article 44.01(a)(2)]?”
HELD: Because TCCP Art. 44.01(a)(2) allows the state to
appeal a trial court’s order if the “order modifies a judgment,”
this provision clearly allows the state to appeal from such an
order that reduces a defendant’s sentence, and that is signed
after the trial court’s plenary jurisdiction has expired. COA
misapplied the decision in State v. Baize, 981 S.W.2d 204
(Tex.Crim.App. 1998), when it concluded the state was appealing “something other” than the trial court’s order modifying its
previous judgment. In Baize, CCA held the appellate court
lacked jurisdiction over the state’s appeal because the state was
not appealing a “sentence” under TCCP Art. 44.01(b), which
authorizes the state to appeal “a sentence in a case on the ground
that the sentence is illegal.” There CCA stated that courts “may
look behind the State’s facial allegation [that it is appealing a
sentence] to determine whether it is in fact ‘appealing a sentence and not something else.’”
The Court of Appeals decided that this also meant
looking to the “substance of the State’s appeal” to
determine whether the State was appealing an order
that modified a judgment ... Baize, however, did not
look to the “substance of the State’s appeal” to
determine whether the State was appealing a
“sentence.” ... On the contrary, Baize decided that it
would be error to focus on the merits of the appeal
rather than whether the State was appealing on proper
grounds. ... Here, although the State argued the
questioned order was entered after the trial court lost
its plenary jurisdiction, the appeal was predicated
upon the State’s right to appeal an order that modified
the judgment. See Article 44.01(a)(2). [Internal
citations omitted.]
The judgment is reversed and the case is remanded so the
COA may address the merits of the state’s appeal.
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FAILURE TO ADMONISH ON SEX OFFENDER REGISTRATION DID NOT RENDER THE PLEA INVOLUNTARY:
JOHN THOMAS MITSCHKE v. State, No. 2243-01, Appellant’s
PDR from Brazos County, Affirmed, 3/10/04; Offense: Indecency; Sentence: 20 years; COA: Affirmed (NP No. 14-99-00747CR – Houston [14th] 2001); Opinion: Johnson.
Appellant pled guilty and had a trial on punishment only.
However, he was not admonished on the requirement that, if
convicted, he would have to register as a sex offender. COA reversed after holding that registration was a collateral consequence of his plea and, therefore, failure to admonish as to that
consequence did not violate Appellant’s due process rights.
HELD: Although the sex-offender registration requirement
is a direct consequence of Appellant’s plea, it is a non-punitive
measure, and failure to admonish does not necessarily render
a plea involuntary. COA relied on Cuthrell v. Director, Patuxent
Institution, 475 F.2d 1364, 1366 (4th Cir. 1973), to find that registration is a collateral consequence and that failure to admonish does not, therefore, invalidate a plea. In Cuttrell, the 4th Cir.
stated: “The distinction between ‘direct’ and ‘collateral’ consequences of a plea, while sometimes shaded in the relevant decision, turns on whether the result represents a definite, immediate and largely automatic effect on the range of the defendant’s
punishment.” CCA says that Cuttrell is internally inconsistent,
but after engaging in a lengthy analysis, comes to this conclusion: If the consequence is definite and largely or completely
automatic, then it is a direct consequence.
Here, the consequence, registration as a sex offender,
is definite. It is also completely automatic; if a
defendant pleads to an enumerated offense, he must
register; there are no exceptions, no wiggle room, no
conditions, which relieve him of that obligation. The
consequence is also “practical” in the sense that it is
logically connected to the plea.
Even if the consequence is direct, however, imposition
of it without admonishment might still be justified as
remedial and civil rather than punitive. See, e.g., Smith
and Botelho v. John Doe, 538 U.S. 84, ___, 123 S.Ct.
1140, 1145, 155 L.Ed.2d 164, 74 (2003).
Having said this, CCA then notes that Appellant has not
shown any harm resulting from his asserted lack of knowledge
as to the registration requirement. Moreover, the record contains testimony from several witnesses who discussed the registration requirement and its applicability to Appellant. CCA
concludes that failure to admonish Appellant as to a direct, nonpunitive consequence of his plea, specifically, the sex-offenderregistration requirement, did not violate due process or render
his plea involuntary. Judgment is therefore affirmed.
APPELLANT’S NOTICE OF APPEAL FROM RESTITUTION
ORDER WAS NOT UNTIMELY: HAROLD WAYNE BAILEY
v. State, No. 2198-01, Appellant’s PDR from Harris County,
Reversed, 3/24/04; Offense: Failure to Stop/Render Aid; Sentence: 5 years; COA: Appeal Dismissed (NP: No. 14-01-00466CR – Houston [14th Dist.] 8/23/01); Opinion: Meyers.

After Appellant pled guilty, the trial court assessed a 10 year
probated sentence and general conditions of community supervision on 2/21/01. The court then scheduled a hearing on
3/21/01 to consider the state’s request for restitution as a further condition of probation. Appellant expressly reserved his
right to appeal any restitution ordered. At conclusion of the
hearing on 3/21/01, the trial court ordered the conditions of
probation amended to reflect $ 49,148.33 restitution, and dated
the Order 3/21/04. On 4/4/01, Appellant filed the following
notice of appeal:
The Defendant desires to appeal the JUDGMENT and
SENTENCE in the above cause, in addition to the
Court’s appealable ORDERS concerning restitution
and probationary conditions. The trial court has
granted the Defendant permission to appeal.
COA dismissed the appeal as untimely because Appellant’s
notice was not filed within 30 days after 2/21/04, the date the
trial court accepted the plea and imposed sentence. PDR was
granted to determine whether the appeal was timely because
notice was filed within 30 days after the restitution order was
signed.
HELD: Appellant’s notice of appeal was timely, because the
sentence was actually imposed at the restitution hearing. State
argues the restitution order is not an appealable order. At issue
here is not whether the restitution order itself is an appealable
order. Instead, the issue is at what time Appellant’s full sentence was actually assessed and imposed. Was the sentencing
complete: (1) at the initial sentencing hearing on February 12,
2001, or (2) at the time the trial court ordered restitution, on
March 12, 2001? CCA discusses the state’s cases, which hold
that an order altering or modifying probationary conditions is
not appealable. Basaldua v. State, 558 S.W.2d 2, 5 (Tex.Crim.App.
1977); Dodson v. State, 988 S.W.2d 833 (Tex. App. – San Antonio 1999, no pet.); Jones v. State, 680 S.W.2d 580 (Tex. App. –
Beaumont 1984, no pet.).
The operative word here is “modify.” This Court was
careful to point out that the matter was not an appeal
from an original order granting or revoking probation
Basaldua, 558 S.W.2d at 6-7. Such appeals are clearly
authorized by Article 42.12 §23(b) of the Texas Code
of Criminal Procedure, and the timing for notice of
appeal is governed by Rule 26.2 of the Texas Rules of
Appellate Procedure. A motion to modify an existing
condition of probation, on the other hand, could
conceivably be brought at any time during the term
of the probation. The denial of such a motion is not
final, because under Article 42.12 §11(a), “the judge
of the court having jurisdiction of the case shall
determine the conditions of community supervision
and may, at any time, during the period of community
supervision alter or modify the conditions.” Tex. Code
Crim. Proc. Ann. art. 42.12 §11(a) (Vernon 2004).
Appellant’s case, however, was not a modification; the
sentence was not complete until March 12, 2001, the
date of the restitution hearing. Thus, Basaldua is not
controlling.

After a brief analysis, CCA rejects the State’s arguments and
holds:
[A]ppellant was not ordered to make restitution until
the March 12 hearing. Before that time, he could not
have appealed a decision granting restitution because
there was no restitution award to appeal. In the unique
facts of this case, the parties considered the sentencing
to be incomplete until the amount of restitution, if
any, was set. Because of these facts, the day the sentence
was “suspended in open court,” within the meaning
of Rule 26.2(a)(1), was the day the last condition of
probation was decided, and appellant’s filing of his
appeal was timely.
COA’s judgment is vacated, and the case is remanded for a
hearing to decide the merits of Appellant’s challenge to the restitution order.
RIGHT TO AN INTERPRETER IS A RIGHT THAT MUST
BE IMPLEMENTED UNLESS EXPRESSLY WAIVED:
JOSE MEDRANO GARCIA v. State, No. 489-03, Appellant’s
PDR from Brazoria County, Reversed, 3/24/04; Offense: Sexual
Assault; Sentence: 8 years; COA: Affirmed (NP: No. 14-0100949-CR – Houston [14th] 11/14/02; Opinion: Keasler.
Appellant is a Mexican national who cannot read, speak, or
write English. Prior to trial Aida Aluizo was hired by the court
to translate English into Spanish. Appellant was put to trial with
appointed counsel who communicated with Appellant though
his Spanish-speaking legal assistant, Ms. Montoya. Appellant
testified through Aluizo that the sexual contact was consensual. He was convicted, but then waived his right to an appeal
and agreed to an 8 year sentence after being admonished of the
consequences of this plea, including sex offender registration,
by the court though Aluizo. During a hearing on Appellant’s
motion for new trial, Aluizo testified that she only translated
Appellant’s Spanish trial testimony for the jury. Montoya testified that, although she sat with Appellant and his attorney, she
did not translate for him. Appellant testified though an interpreter that nobody translated for him, and he had no idea that
he had the right to an interpreter at trial. The trial court overruled the motion, but did find that Appellant had not voluntarily and intelligently waived his appeal. COA affirmed after
finding that because a translator was present at trial, there was
no error. PDR was granted to determine whether “a Mexican
citizen who speaks and understands little or no English [can]
be tried without benefit of translation, without knowledge he
had a right to translation, and without affirmative waiver of
the right to have the proceedings translated” under the federal
constitution.
HELD: As he did not waive his right to an interpreter,
Appellant’s Sixth Amendment right of confrontation was violated. CCA and federal courts recognize that a foreign national
has the right to an interpreter at trial. Garcia v. State, 151 Tex.
Crim. 593, 601, 210 S.W.2d 574, 580 (1948); United States v.
Negron, 434 F.2d 386 (2d Cir. 1970). The state acknowledges
this, but says Appellant was not deprived of an interpreter,
Montoya just did not interpret. CCA disagrees:
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[I]t is true that the judge told the jury at the beginning
of trial that Montoya “translates pretty frequently in
the courts, so she’s hired by the Court.” But Montoya
testified at the hearing on the motion for new trial
that she did not perform any type of interpretation
for Garcia during the trial. Nobody instructed her to
translate the witnesses’ testimony for Garcia, and she
did not do so. Indeed, she had never once been called
upon to sit during a trial and give an ongoing
translation, and she was not sworn in as an interpreter
in this case.
The fact that Montoya was bilingual and sat next to
Garcia did not automatically elevate her to the status
of courtroom interpreter, regardless of the judge’s
statements to the jury ...
Appellant is not complaining of Montoya’s effectiveness as
a translator, but that he was denied his right to confrontation
because the proceedings were not translated for him. CCA determines that Appellant did not waive an interpreter, and characterized the right to an interpreter as one that must be implemented by the system unless expressly waived:
We conclude that, when a trial judge is aware that the
defendant has a problem understanding the English
language, the defendant’s right to have an interpreter
translate the trial proceedings into a language which
the defendant understands is a category-two Marin
right. In these circumstances, the judge has an
independent duty to implement this right in the
absence of a knowing and voluntary waiver by the
defendant. The judge may become aware of the
defendant’s language problem either by being
informed of it by one or both parties or by noticing
the problem sua sponte.
In this case, the record reflects that at trial the judge
was aware that Garcia needed a translator. The pretrial
proceedings were translated for Garcia. Defense
counsel discussed Garcia’s language difficulty during
voir dire. Garcia himself testified that he had been
unable to understand the complainant’s testimony.
And the judge admitted on the record that at “some
point” during the trial he had become aware that the
proceedings were not being translated for Garcia. Since
the judge was aware that Garcia had difficulty
understanding English, the judge was required to
ensure that the trial proceedings were translated into
a language, which Garcia could understand, absent an
effective waiver by Garcia. And Garcia did not
knowingly or voluntarily waive his right to an
interpreter. Garcia’s Sixth Amendment right to
confront the witnesses against him was violated.
The judgment is reversed, and the case is remanded to COA
for a harm analysis.
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HABEAS COURT NEED NOT ADDRESS INEFFECTIVENESS CLAIMS ON APPEAL IF RECORD WAS ADEQUATE
TO EVALUATE THEIR MERITS: EX PARTE MARK STEPHEN
NAILOR, Appellant’s PDR from Harris County, Affirmed, 3/
24/04; Offense: Assault; Sentence: 120 days; COA: Relief Denied (105///272 – Houston [14th] 2003); Opinion: Cochran
(unanimous).
Appellant appealed his conviction for misdemeanor assault,
which was affirmed. Nailor v. State, No. 04-00-00642-CR, 2001
Tex. App. LEXIS 4899 (San Antonio, 7/25/01, pet. ref ’d) (not
designated for publication). On appeal, he alleged four grounds
of ineffective assistance of counsel, which he had developed in
a motion for new trial. After his appeal failed, Appellant filed a
writ of habeas corpus in the trial court, which alleged five additional grounds of ineffective assistance. The trial court denied relief, and Appellant appealed to the 14th COA asserting
the original four grounds, the five asserted in the writ, and an
additional ground of ineffective assistance. (***TCCP Art. 11.07,
§2, applies only to habeas corpus applications in felony convictions. Thus, because Appellant’s writ challenged a misdemeanor
conviction, it was not automatically forwarded to the CCA, but
proceeded as a direct appeal.) COA refused to address the first
four, as they had been considered and rejected on appeal, and
Appellant had not developed anything new. As for the remainder, two fell below reasonable norms, but were not prejudicial,
thus no reversal. Question in this PDR is whether ineffective
assistance of counsel claims rejected on direct appeal must be
reconsidered along with other claims of deficient attorney conduct raised on a writ of habeas corpus under the “totality of
the representation” standard of review.
HELD: Specific allegations of deficient attorney performance that were rejected on direct appeal are not cognizable
on habeas corpus as a part of a larger ineffective assistance of
counsel claim when the defendant does not offer additional
evidence to support that specific claim of deficient performance in the habeas proceeding. Claims raised and rejected
on direct appeal are generally not cognizable on habeas corpus. However, in Ex parte Torres, 943 S.W.2d 469 (Tex.Crim.App.
1997), CCA recognized: “this doctrine should not be applied
where (1) direct appeal cannot be expected to provide an adequate record to evaluate the claim in question, and (2) the
claim might be substantiated through additional evidence gathering in a habeas corpus proceeding.” Thus, if COA rejects a
claim of ineffective assistance because the record on direct appeal does not contain sufficient information to adequately address and resolve a particular allegation of counsel’s deficient
performance, the defendant may re-urge consideration of that
specific act or omission in a later habeas corpus proceeding if
he provides additional evidence to prove his claim. However:
The exception articulated in Ex parte Torres does not
apply here because the record on direct appeal was
adequate to evaluate the first four ineffective assistance
allegations. On direct appeal, the Fourth Court of
Appeals found that these first four allegations did not
satisfy the first prong of Strickland, i.e., appellant did
not establish, by a preponderance of the evidence, that
trial counsel’s performance was deficient. These four

claims were rejected on their merits.
Appellant then filed an application for a writ of habeas
corpus in the trial court, and raised the same nine
allegations of ineffective assistance of counsel, plus a
new one. In support of his writ of habeas corpus,
appellant submitted the affidavit of his trial counsel
to develop the habeas record on the additional six
allegations. The trial court denied relief. Appellant
appealed the denial of habeas relief to the Fourteenth
Court of Appeals. That court concluded that the first
four allegations of ineffective assistance could not be
reconsidered on habeas review because appellant did
not provide additional evidence in support of these
specific allegations
After addressing and rejecting Appellant’s remaining ground
of ineffective assistance, CCA affirms the COA’s judgment denying relief.
STATE’S PDR FROM ABATEMENT ORDER WAS PRECLUDED AS AN INTERLOCUTORY APPEAL: JONATHON
D. JACK v. State, No. 4013-02, State’s PDR from Harris County,
Affirmed, 3/24/04; Offense: Delivery of Cocaine; Sentence: 10
years; COA: Appeal Abated (64///694 – Houston [1st Dist.]
2002); Opinion: Per Curiam.
Appellant was convicted and appellate counsel was appointed 39 days too late to file a motion for new trial. In response to an out of time motion for new trial filed by counsel,
COA abated the appeal and remanded the case to the trial court
“to allow appellant an opportunity to rebut the rebuttable presumption that he was effectively represented by [trial counsel]
during the 30-day period after July 6.” After the trial court found
Appellant’s motion to be meritorious because no one had advised him of his right to file a motion for new trial, COA issued
a second abatement order “to permit appellant to file an outof-time motion for new trial alleging ineffective assistance of
trial counsel for failing to subpoena certain witnesses.” State’s
PDR was granted to determine whether COA “erred in ordering the trial court to give the appellant a second chance to file a
motion for new trial, when the trial court had already lost jurisdiction to consider an out-of-time motion for new trial.”
HELD: The State’s attempt to appeal the “double abatement” procedure, after the out-of-time motion for new trial
was denied but before the COA addressed any of Appellant’s
possible points of error, constitutes an appeal from an interlocutory order. TRAP 66.1 limits CCA’s discretionary review
authority to “a court of appeals’ decision in a criminal case.” As
stated in a procedurally similar case, “by entering an order
merely abating an appeal a court of appeals does not decide a
case.” Ordinarily, CCA will not entertain a PDR from an interlocutory order of abatement by the COA because that order
does not finally dispose of the case in that court. The state argues this case is controlled by Price v. State, 826 S.W.2d 947
(Tex.Crim.App. 1992), Oldham v. State, 977 S.W.2d 354
(Tex.Crim.App. 1998), and Smith v. State, 17 S.W.3d 660
(Tex.Crim.App. 2000), in which COAs had attempted to abate

each case for the trial court to consider an out-of-time motion
for new trial. In each case, the state appealed before the motion
for new trial was heard in the trial court. Furthermore, in each
case CCA held the abatement procedure invalid under the cited
rule of appellate procedure. However, those cases are distinguishable:
First, in this case, the court of appeals specifically
retained jurisdiction over the case despite its remand
order to restart both the time period for filing a new
trial motion and the appellate timetables. It stated:
If the trial judge grants the new trial motion, the
appellate record shall be supplemented with that order,
and appellant’s appeal will be dismissed. If the trial
judge overrules the new trial motion, the record shall
be supplemented with that order and the record of
any hearing held on such motion, and the parties will
be permitted to brief any issues related to the overruled
motion.
Thus, unlike the situation in Price, Oldham, or Smith,
the court of appeals did not render any final decision
in this case. Its decision, which expressly required
supplementation of the appellate record, was entirely
interlocutory.
Second, unlike the situation in Price, Oldham, or Smith,
the trial court in this case actually held a hearing and
denied the motion for new trial. The appellate record
was not supplemented with the transcript of this
hearing until November of 2002, and the parties have
not yet filed briefs on the merits of any points of error
relating to appellant’s trial. Thus, there is no longer
any open question about the possible finality of the
abatement decision in this case as there was in Price,
Oldham, or Smith. Regardless of the validity of the
procedure ordered by the court of appeals, its decision
has turned out to be an interlocutory one, not a final
one. Because this Court does not ordinarily review
interlocutory decisions, we dismiss the State’s petition
for discretionary review and remand the case to the
court of appeals for further proceedings.
State’s PDR is therefore dismissed.
TRIAL COURT DID NOT ABUSE ITS DISCRETION WHEN
IT FOUND APPELLANT NON-INDIGENT FOR APPEAL:
PATTI WHITEHEAD v. State, No. 2077-02, State’s PDR from
Jackson County, Reversed in part, 3/31/04; Offense: Theft; Sentence: COA: Reversed (NP: No. 13-02-098-CR.– Corpus Christi
10/31/02); Opinion: Keller.
After being convicted, Appellant filed, through retained
counsel Gaither and Watts, a motion for new trial and request
to proceed in forma pauperis, asking the trial court: (1) to permit her retained attorneys to withdraw from the case; (2) to
find her indigent for appellate purposes; and (3) to appoint
counsel to represent her on appeal. The motion asserted
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Appellant’s total net assets were $76,145.82, while her liabilities amounted to $234,061.00. At a post-trial hearing, the trial
court found Appellant non-indigent, but permitted Gaither to
withdraw. Watts was not excused, and represented Appellant
in this indigency appeal. In an affidavit field as a supplement to
the appellate record, the court reporter stated the record would
cost approximately $65,000, excluding the cost of exhibits. The
affidavit further stated the court reporter would require payment before she would begin work. Watts and Appellant also
filed affidavits asserting that Appellant had no means to pay
for the record or to employ appellate counsel. COA held that:
Appellant had made a prima facie case of indigence, thus the
burden shifted to the state to show non-indigence; the trial court
failed to comply with procedures prescribed by Article 26.04
regarding appointment of counsel; and the trial court abused
its discretion in refusing to permit Watts to withdraw. COA
then remanded the case to the trial court “to immediately conduct a hearing to comply with Article 26.04 and Rule 20.2. All
nine of the state’s grounds for review were granted to secondguess this ruling. In this regard, CCA makes several holdings.
HELD: Only sworn allegations are to be considered in determining whether a defendant is entitled to a free record. CCA
has long imposed the rule that matters not determinable from
the trial record must be raised by sworn allegations (such as in
an attached affidavit) in order to merit further consideration
by the trial court. Generally, an unsworn motion does not, by
itself, present evidence upon which relief can be granted, but
the legislature can modify that rule in a particular context, if it
so desires. However, unlike the motion to suppress statute, the
appointment-of-counsel statute does not give the trial court
the option to rule on an unsworn motion. In fact, the appointment of counsel statute contains two different oath requirements. In addition, the appellate rule authorizing a free appellate record also contains an oath requirement. TRAP 20.2 provides that a defendant, within the time for perfecting an appeal, may request a free record by “motion and affidavit.” Having said this, CCA then concludes that affidavits filed by Appellant and Watts in support of the motion were not properly
before the appellate court and cannot be considered, because
they were not before the trial court. CCA also holds that allegations in the motion to appoint counsel are not evidence for the
purpose of appointing counsel or for obtaining a free record.
HELD: COA erred in holding that Appellant made out a
prima facie case of indigence for Rule 20.2 purposes. Regarding the proper standard of review, CCA concludes that its past
cases, rather than the standard articulated in Ross v. State, 32
S.W.3d 853 (Tex.Crim.App. 2000), should continue to govern
a trial court’s determination of and appellate review of indigence matters. In Ross, CCA up held a trial court’s ruling granting a motion to suppress on the basis that the trial court might
have completely disbelieved the testimony of the state’s witness, even though that testimony was uncontroverted. Past
indigency cases suggest the trial court does not have the nearly
unfettered discretion seen in other contexts to simply disbelieve the defendant’s evidence of indigence. Snoke v. State, 780
S.W.2d 210, 213 (Tex.Crim.App. 1989). The original policy reason for a less deferential review articulated in prior cases, still
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applies: it better promotes the policy of adequately affording
legal representation to indigent persons. If a defendant’s financial allegations may always be disbelieved, and the defendant
must prove his indigence, then effective review of a trial court’s
indigence determination would be stymied, and there would
be an increased risk that truly indigent defendants would be
deprived of counsel. The trial court is not completely free to
disbelieve the defendant’s allegations concerning his own financial status, but the trial court may disbelieve an allegation
if there is a reasonable, articulable basis for doing so, either
because there is conflicting evidence or because the evidence
submitted is in some manner suspect or determined by the court
to be inadequate.
HELD: COA erred in holding that the trial court failed to
conduct an adequate indigence hearing. COA erroneously
faulted the trial court for conducting an inadequate inquiry
regarding appointment of counsel, and did not specifically fault
the trial court’s inquiry as it pertained to the request for a free
record. Instead COA erroneously held that Appellant had made
a prima facie case and apparently assumed further inquiry was
warranted. The trial court conducted a hearing unlimited in
scope, at which Appellant was allowed to offer evidence. A remand would be required only if the trial court had deprived
the state of the opportunity to respond to Appellant’s evidence.
But the state had the same opportunity as Appellant to offer
whatever evidence it wished.
HELD: The trial court could have reasonably believed that
Appellant was not indigent for the purpose of appointing counsel. The trial court did not abuse its discretion, absent some
evidence showing at least a ballpark figure for the cost of the
record. In the appointment of counsel context, a defendant is
indigent if he is financially “without the means to employ counsel” of his own choosing. For purpose of getting a free record, a
defendant is considered indigent if he “cannot pay or give security” for the appellate record. While these inquiries generally
involve the same factors to be considered, it is possible for a
defendant to be indigent in one context but not the other.
Castillo v. State, 595 S.W.2d 552, 554 (Tex.Crim.App. 1980).
Relevant to both inquiries are the factors set out in
the appointment of counsel statute, previously quoted
in this opinion: the defendant’s income, source of
income, assets, property owned, outstanding
obligations, necessary expenses, the number and ages
of dependents, spousal income available to the
defendant, and ability to post bail to the extent that
ability relates to the other factors. The ability of the
defendant to borrow funds is something that may be
taken into account in considering how the defendant’s
assets and property relate to the ability to pay. Of
course, a defendant should not be required to borrow
money that can never be repaid except by depriving
the defendant of the necessities of life. And the expense
involved in hiring counsel or paying for the appellate
record is also a valid consideration. It is this last
category that produces the greatest possibility of a
divergence in the defendant’s ability to pay in these
two contexts.

Turning to the instant case, CCA concludes the trial court
could have reasonably believed that appellant was not indigent
for the purpose of appointing counsel. Moreover, Appellant
failed to introduce before the trial court competent evidence
of the cost of the record or that the record would have to be
paid for in advance. The motion was not evidence because it
was not sworn, and the affidavits regarding this matter were
not before the trial court at the time of its ruling.
HELD: COA correctly held that the trial court abused its
discretion when it refused to permit Watts to withdraw after
the indigence question was decided. Retained trial counsel has
a duty to ensure that a notice of appeal is filed if the defendant
wishes to appeal. S/he then has two options: (1) s/he can effectively volunteer to serve as appellate counsel by signing the
notice of appeal, or (2) “the defendant may file the notice pro
se, which serves as an indication that trial counsel does not wish
to pursue his client’s appeal.” Nothing in the appellate rules requires retained trial counsel to serve as counsel on appeal if
she/he does not sign the notice. While Rule 6.4 specifically bars
appointed counsel in a criminal case from filing a
“nonrepresentation” notice, it does not mention retained counsel, who must file a motion to withdraw, and that motion should
ordinarily be granted. If there is a question of indigence, however, the trial judge may delay leave to withdraw until the indigence proceedings are complete. Although the trial court was
within its discretion to require Appellant’s retained attorneys
to remain counsel for the duration of the indigence hearing,
the trial court abused its discretion when it denied Watts’ motion to withdraw after the question of indigence was determined.
The situation might have been different if Watts had an agreement with Appellant to represent her on appeal, but he did not.
While the better practice might be for an attorney to expressly
exclude appeals in a written contract, as Gaither had done, retained trial counsel is not bound to represent a defendant on
appeal absent an agreement to do so. COA’s judgment is reversed in part and affirmed in part. Case is remanded to the
trial court for a determination whether Appellant wishes to
appeal, and if so, whether she wishes to proceed pro se or with
retained counsel. If Watts so desires and Appellant consents, he
may volunteer to remain as retained counsel; otherwise, he must
be permitted to withdraw. The trial court is free to reconsider
Appellant’s indigence under Article 26.04 or Rule 20.2 if it finds
a material change in circumstances has occurred since it last
considered the issue. Otherwise, Appellant’s notice of appeal
from the judgment of conviction will be due 30 days from the
date mandate issues in this case, and if notice of appeal is filed,
the record will be due 120 days from the date of mandate.

HABEAS CORPUS OPINION
NOTICE OF HEARING ON MANDATORY SUPERVISION
WAS VAGUE AND INSUFFICIENT: EX PARTE THOMAS
CHRISTOPHER RETZLAFF, No. 74,772, from Bell County,
Relief Granted, 3/3/04; Offense: Poss/weapon in prohibited
place; Sentence: 8 years; Opinion: Cochran.
Applicant was granted relief back in 2002 because the pa-

role board did not give him sufficient notice that it was considering releasing him to mandatory supervision. He was granted
a new hearing by the CCA so that he could submit information
to the board regarding why mandatory should be granted. The
board sent him notice that it would review him on some unspecified date, but that he should submit any additional written materials that he would like the board to review “as soon as
possible.” However, it was not until receipt of a denial letter 10
months later that Applicant was informed of the date he had
been reviewed (and denied). He filed this writ asserting the
board had “pulled the same stunt again” by conducting a hearing on a date for which he had not been given notice. Question
presented here is whether the board’s notice this time was sufficient.
HELD: An inmate is entitled to notice of the specific month
and year in which he will be reviewed for release on mandatory supervision. Also he must be given at least 30 days advance notice that he will be reviewed in the specified month so
that he has a sufficient opportunity to submit materials on his
behalf. Written notice that the inmate will be reviewed at some
unspecified time in the future, coupled with a request that he
submit relevant materials “as soon as possible,” is constitutionally deficient notice. It fails to specify any relevant time frame,
and it is so vague that it poses an unacceptable risk of adversely
affecting an inmate. With this type of notice, an inmate could
be reviewed the day after the notice was sent and therefore his
materials could not be submitted in time, or he could be reviewed in 10 to 12 months, in which case his materials may be
entirely out-of-date. This notice is, from a constitutional due
process standpoint, the same as no notice at all. After a brief
analysis, CCA again grants Applicant a new hearing with explicit instructions:
Given the repeated failures to provide adequate and
timely notice to this applicant, we conclude that
applicant is entitled to the specific habeas corpus relief
that he has requested– a new review “as soon as
possible.” Because the mandatory supervision statute
requires release unless the parole panel makes specific
findings, we find that applicant’s continued
incarceration is illegal and unconstitutional unless,
within sixty days, the parole panel has given him timely
notice of a review to be held before the fifty-ninth day
and has provided him at least thirty days to submit
whatever explanatory material he wishes the panel to
consider. Under our statute, the onus is on the parole
panel to invoke the review process and make its
findings, not on the eligible inmate to request a review.
Without the two statutory findings, made only after
timely due process notice to the inmate giving him an
opportunity to submit materials, a parole panel must
release an eligible inmate to mandatory supervision.

DEATH PENALTY OPINION
EVIDENCE WAS LEGALLY AND FACTUALLY SUFFICIENT
TO SUPPORT THE VERDICT: ALEXANDER REY
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MARTINEZ v. State, No. 74,535, from Harris County, Affirmed,
3/3/04; Opinion: Keasler (unanimous).
FACTS: Appellant killed the victim and took her money and
cocaine. He told his cell mate, Cesar Rios, that he had contacted the victim though an escort service and promised her
$300 for sex. However, when he refused to pay her, she started
“going off on him” and tried to leave. Appellant then had sex
with her at knifepoint, slit her throat, and had sex with her
again after she was dead. He put her in a plastic bag and stowed
her in his closet before disposing of her body. He later cleaned
up the room and replaced the carpet. Rios testified for the state
at Appellant’s trial.
LEGAL AND FACTUAL INSUFFICIENCY OF THE EVIDENCE: Appellant, who gave three different confessions to
police, claims that the only evidence supporting a finding that
he committed the murder in the course of committing or attempting to commit aggravated sexual assault came from Rios,
a “jail snitch” who was not worthy of belief.
HELD: The evidence was legally and factually sufficient.
Other evidence was consistent with and corroborated
Appellant’s confessions and Rios’ testimony. Houston officers
testified that blood spatters and stains found in Appellant’s
room were consistent with his version that the victim was
stabbed while sitting on the floor next to his bed. The body
was found in a trash bag at the vacant lot where Appellant stated
he had taken it. The condition of the body and the way in which
it was wrapped was consistent with Appellant’s descriptions.
Appellant’s brother testified that he had assisted Appellant in
replacing the carpet in the room. He described the stains on
the carpet and also described an unpleasant odor in Appellant’s
room. Finally, the medical examiner testified that although the
victim’s body was in an advanced state of decomposition when
found and was partially “skeletonized,” he nonetheless concluded that stabbing to the neck was the cause of death based
on hemorrhage in the neck area and cutting lesions to the bones
in the neck.
A. LEGAL SUFFICIENCY: Viewing the evidence in the light
most favorable to the verdict, the evidence shows that Appellant called the victim, a prostitute, and made arrangements for
her to meet him at his house. Appellant told the victim that he
would pay around $300.00 for her services, although he did
not intend to pay her anything and had little or no money. He
put a knife in his pocket before the victim arrived. The victim
began discussing payment immediately upon arrival. Appellant argued about the amount and whether or not he was going to pay. When it became clear that he either had no money
or was not going to pay her, the victim became angry, stated
that she was going to leave, and began packing her things. Appellant stuck his knife against her neck and pushed her back,
and attempted to have sex with her while holding the knife
against her neck. The victim kicked Martinez away but he managed to grab her and prevent her from leaving. He then slit her
throat, causing her death. This evidence is legally sufficient to
support a finding of murder committed in the course of aggravated sexual assault or attempted aggravated sexual assault
beyond a reasonable doubt.
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B. FACTUAL SUFFICIENCY: Deferring to the jury’s assessment of weight and credibility, Rios’ version is believable and is
not inconsistent with Appellant’s statements. Appellant said
nothing about sexual contact in his first two statements. In his
third statement, the comment that the victim “complied” with
him could reasonably be interpreted as meaning that the victim did not struggle or fight him as he held her at knifepoint.
Moreover, Appellant’s theory that the victim had consensual
sex with him and then brought up the issue of payment is less
believable than Rios’ version, considering that the victim had
already discussed payment on the phone, was driving a long
way across town to Appellant’s house, and was conducting a
business transaction. Given the discussion between Appellant
and the victim concerning payment, it would be reasonable to
conclude that the victim would have acted in her best interest
by obtaining the payment up front. In addition, the level of
detail described by Rios and the consistency between Rios’ testimony and certain facts described in Appellant’s statements
and the testimony of other witnesses, lend credibility to Rios’
testimony. Considering these factors, the proof of aggravated
sexual assault is not so obviously weak as to undermine confidence in the jury’s determination, nor is the proof of an aggravated sexual assault greatly outweighed by contrary proof.
OTHER REJECTED ISSUES: Improper jury argument; insufficient evidence at punishment phase.

DEATH PENALTY HABEAS OPINION
RELIEF DENIED BECAUSE APPLICANT WAS NOT RETARDED ENOUGH TO AVOID DEATH PENALTY: Ex Parte
JAMES LEE CLARK, No. 37,388-02, from Denton County, Relief Denied, 3/3/04; Opinion: Per Curiam; Dissenting Note:
Holcomb (“I respectfully dissent for the reasons expressed in
my dissent in Ex parte Briseno[.]”)
Applicant was convicted of capital murder and sentenced to
death. He filed this subsequent writ application asserting he is
mentally retarded, and thus cannot be executed. Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002). In
Ex Parte Briseno, ___ S.W.3d ___ (Tex Crim.App. No. 29,81903 (Tex.Crim.App., delivered 2/11/04) CCA set forth guidelines
to determine whether a defendant suffers from mental retardation. (See April’s Voice for summary.)
HELD: Relief is denied because Applicant did not prove he
was retarded. In an evidentiary hearing, it came out that
Applicant’s IQ had been measured at points both above and
below 70 when he was a child. He was only slightly below the
average reading level, and in 1983, Applicant was diagnosed as
having “conduct disorder, associated with psychological deprivation, coupled with features of immature personality.” The trial
court recommended denying relief. Applicant’s adult IQ was
also tested with the following results: his full score IQ measured at 65, with a verbal component of 74 and a performance
component of 60. The trial court determined that his results
before the age of 18 were more accurate because it was easier
for an adult to manipulate the results to fake retardation. The
trial court noted that Applicant was very focused during trial,

and also:
The trial court noted that applicant kept and
maintained numerous items in his cell on Death Row,
including the books Lord Jim and Tale of Two Cities,
a Houston Chronicle article dated February 17, 2003,
entitled “States Try to Define Mental Retardation,”
various crossword puzzles, correspondence from
people in other countries, a chess set, a typewriter, and
36 magazines. The Death Row law librarian testified
that applicant checked out numerous court decisions,
including two from the Supreme Court, and that
applicant requested several consultations with other
inmates, indicating that he could help another inmate
do legal research and write a brief to the United States
Court of Appeals for the Fifth Circuit.
Two defense psychologists testified that Applicant had significant limitations in adaptive skills, either currently or at the
time of the capital murder, but the trial court found that these
assessments were contrary to the evidence of applicant’s actual
behavior, either in 1993 or in 2003 when they tested and interviewed him. As Applicant did not prove he is retarded, or perhaps retarded enough, the requested relief is denied.

PDRS GRANTED IN MARCH 2004
1202-03 Thomas Franklin Gray, III App. Houston DWI 3/3/04
Non-Published
Did the Court of Appeals err in holding that the synergisticeffect instruction to the jury was properly given as law applicable to the case where Appellant was not charged with intoxication by a combination of alcohol and drugs?
650-03 Ty Wayne Johnston App Caldwell Injury to a Child
3/3/04 Non-Published
Whether the Court of Appeals’ decision regarding the admissibility of extraneous evidence of child abuse directly conflicts with this Court’s decisions in Owens v. State, 827 S.W.2d
911 (1992) and Pavlacka v. State, 892 S.W.2d 897 (1994).
1466-03 LaKeith LaWayne Coleman App Harris Poss of Phenalcyclidine 3/10/04 Non-Published
Whether the evidence was sufficient to support the jury’s
finding that Appellant used or exhibited a deadly weapon during the commission of the felony. (Consolidated with 1480-03)
1693-03 George DeShawn Woods State Wharton Evading Arrest 3/10/04 Non-Published
1. Whether the Court of Appeals erroneously ruled that the
specific, articulable facts, together with other inferences from
these facts, in light of the arresting officer’s knowledge, did not
reasonably warrant the officer’s detaining Mr. Woods for further investigation.
2. Whether the specific, articulable facts, together with the
reasonable inferences in light of the officer’s knowledge, warranted an arrest even under a probable cause to arrest stan-

dard, although reasonable suspicion to detain was the correct
issue.
1626-03 Gina Marie Estrada State El Paso Poss of Marijuana
3/24/04 Non-Published
1. Did the Court of Appeals err in holding, in effect, that the
odor of marijuana coming out of a house is not sufficient to
establish probable cause for a warrantless search of the house.
2. Did the Court of Appeals err in holding that the evidence
in this case did not rise to the level necessary to support a warrantless search of the house.
1400-03 Carol B. Phillips State Fort Bend Sale of Alcohol to
Minor 3/24/04 Non-Published
1. A sign in a bar prohibited entry by minors. Did a 17 year
old who was asked by a TABC agent to enter the bar and buy
alcohol commit criminal trespass, or was she an “authorized
representative” of the TABC under TAB Code §101.04?
2. Does a Violation of the criminal trespass statute invoke
Article 38.23, V.A.C.C.P.?
1275-03 Rodney L. Rich App Tarrant Burglary, Agg. Assault
3/24/04 Non-Published
Does the harm analysis in Anson v. State, 959 S.W.2d 203
(1997) apply to error in preventing counsel from asking a proper
question?

COURT OF APPEALS
ADMISSION OF NON-TESTIFYING ACCOMPLICE’S
STATEMENT VIOLATED SIXTH AMENDMENT:
SHANE LEE HALE v. State, Nos. 2-03-143-CR, 2-03-144CR, 2-03-145-CR, (Ft. Worth 3/25/04), Reversed and Remanded.
Trial court denied Appellant Shane Lee Hale’s pretrial motion to exclude a written testimonial statement made in the
course of custodial interrogation by a nontestifying accomplice.
HELD: Admission of a testimonial statement by an accomplice or codefendant as evidence of guilt of the defendant on
trial, absent opportunity by the defendant to cross-examine
the declarant, is “sufficient to make out a violation of the Sixth
Amendment.” Crawford v. Washington, ___ U.S. ___ (No. 029410, 3/8/04) (See above for summary.) Using a de novo review,
COA says that violation of the Sixth Amendment “requires reversal either because it constitutes constitutional error not subject to a harm analysis or because in this case we cannot determine beyond a reasonable doubt that the error did not contribute to Hale’s convictions. See, e.g., Davis v. Alaska, 415 U.S.
308, 318, 94 S. Ct. 1105, 1111 (1974) (holding that denial of
effective cross-examination is “constitutional error of the first
magnitude and no amount of showing of want of prejudice
would cure it”); Tex. R. App. P. 44.2(a) (requiring reversal of
constitutional error unless the appellate court determines beyond a reasonable doubt that the error did not contribute to
the conviction or punishment); see also Parker v. State, 657
S.W.2d 137 (Tex.Crim.App. 1983) (reversing trial court judg-
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ment based on improper limitations on cross-examination);
Spain v. State, 585 S.W.2d 705 (Tex.Crim.App. [Panel Op.] 1979)
(same); Simmons v. State, 548 S.W.2d 386 (Tex.Crim.App. 1977)
(same). COA also rejects state’s argument that Appellant waived
the error because he did not raise objections to all three offenses. He filed motions asserting his Confrontation Clause
rights and objecting to the State’s use of the accomplice’s statement in each case pending against him, and set a hearing on all
three. The trial court’s ruling therefore clearly applies to all three
motions. COA declines to hold that a decision by the state as to
which cases it is proceeding to trial on can result in a waiver of
rulings specifically sought by a defendant in written motions
and sought at a hearing on those motions.
NO REASONABLE SUSPICION FOR DETENTION:
PARRIN HAYES v. State, No. 03-02-00662-CR (Austin 4/1/
04), Reversed and Remanded.
Appellant was stopped on Sixth Street in Austin by a officer
who knew him as a drug dealer. Appellant contends he was unlawfully detained. Officers made Appellant stand by car while
warrant check was run, then seized a baggie of cocaine that was
sticking out of his pocket that they had not noticed before.
HELD: Trial court erred in refusing to suppress the evidence. Officer testified that Appellant was not free to leave when
the warrant check was being run. COA rejects the state’s argument (raised for the first time on appeal) that encounter was
consensual. Thus, COA finds Appellant was seized when officers found the dope. Moreover, the detention was unlawful because officer had no reasonable suspicion, only a “belief ” based
on another officer’s account that Appellant may have been associated with “two girls” who had been arrested. Officer’s reliance on an account of suspicious association, without more,
did not constitute an objectively reasonable basis to detain appellant.
TRIAL COURT’S REFUSAL TO GIVE REQUESTED
CHARGE WAS HARMFUL: THELMA YOLANDA TORRES v.
State, No. 01-01-01195-CR (Houston [1st] 4/01/04), Reversed
and Remanded.
During Appellant’s trial for possessing cocaine, co-defendant Moncada refused to testify, invoking his Fifth Amendment
privilege. Appellant contends she was entitled to her requested
jury charge instructing jurors not to make any inference from
his refusal to testify.
HELD: Trial court erred by refusing to include the requested
instruction in the charge. The jury had already been informed
in opening statements that Moncada was a co-defendant, He
appeared to testify in his prison jumpsuit, and, when the state
began questioning about why he was in jail (he had pled guilty
to the same offense Appellant was charged with), Moncada
claimed the 5th Amendment privilege against self-incrimination. The obvious “adverse inference” to be drawn by the jury
in this case was that Moncada’s testimony would incriminate
him. Because Appellant was charged as a party to Moncada’s
offense, such an inference could also tend to incriminate appellant, his co-defendant. In other words, by creating an inference that Moncada was guilty, state needed only then to prove
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that Appellant “solicited, encouraged, directed, aided or attempted to aid” Moncada. Any inference that Moncada was
guilty could implicate appellant, who was charged as a party
with Moncada. COA goes on to find some harm under Almanza,
and thus, conviction is reversed.
RESISTING ARREST AND ASSAULT ON COP ARE THE
SAME OFFENSE FOR DOUBLE JEOPARDY PURPOSES:
ROBERT LEE ORTEGA v. State, No. 13-02-298-CR (Corpus
Christi 4/1/04), Reversed and Order of Acquittal Entered.
After an encounter with police Appellant was arrested and
charged by information with driving with a suspended license,
evading arrest, and resisting arrest. Following pleas of nolo contendere, judgments of guilt were entered on all three charges.
Shortly thereafter, the state filed an indictment-charging Appellant with assault on a peace officer based on the same events
as the offenses of which he had just been convicted.. Before
trial, Appellant raised a double jeopardy objection, asserting
that resisting arrest and assault on a officer were the same offense. He was convicted and sentenced to 75 years as a habitual
offender.
HELD: The judgment is reversed and an order of acquittal
is entered. The resisting arrest information alleged that Appellant “did ... intentionally and knowingly ... use force against
Doug Carter, ... a person Robert Lee Ortega knew to be a peace
officer, [by] resist[ing] being handcuffed by pulling away and
refusing to cooperate with Doug Carter.” The indictment for
assault on a police officer alleged that appellant “did ... intentionally and knowingly cause bodily injury to Doug Carter by
striking Doug Carter with his hand ... and said offense was committed while Doug Carter was lawfully discharging an official
duty, to-wit: arresting ... [appellant].” In the assault trial, the
state relied on and proved the same facts — showing an intentional use of force against the officer — that were necessary to
prove the resisting arrest charge. The state thus established that
Appellant committed the offense of resisting arrest for the second time. This is not allowed. It is clear from the indictment
and the reporter’s record that the state was obligated to and
did, in fact, prove that the assault occurred while Carter was in
the process of arresting Appellant. Because Appellant had already been convicted for conduct that was a necessary element
of the offense for which he was later charged and subsequently
convicted, his claim of double jeopardy must be sustained.

Significant Decisions Report
is reported by
Cynthia Hampton, Editor and
Mike Charlton, Assistant Editor
We invite all comments and
constructive criticism
from TCDLA members and
Voice for the Defense readers
synopses of opinions of the
appeals courts

E-mail or Fax — John Carroll - VOICE editor
jcarroll@itxemail.com 210.829.0734

The SDR’s printing cost is funded by The Judicial & Court
Training Fund administered by The Texas Court of Criminal Appeals

TCDLA CLASSIFIEDS

FRIENDS of TCDLA
are requesting donations for a
silent auction at the
Rusty Duncan
Membership Party
being held on Friday,
June 18th at 7:00 pm.
Items you can donate:
Jewelry
 Weekend getaways

Assistant Federal Public Defender, stationed
in El Paso, Texas. See 18 U.S.C. 3006A.
Requires commitment to representing indigent
accused and a reputation for personal integrity.
Federal criminal trial experience preferred and
fluency in Spanish strongly preferred. Full
announcement at http://fpd.home.texas.net/
jobs. Letter of interest (mentioning
announcement #04-02), resume, and writing
sample to: Federal Public Defender, 700 E. San
Antonio, D-401, El Paso, Texas 79901-7001.



(your home, rental or condo)






Gift certificates
Tickets to sporting events
Sports memorabilia
Legal memorabilia
Artwork

If you have items to donate,
please contact:
Rita Evans
817.924.9026
or
Lois Wischkaemper
806.740.0474

TCDLA CLASSIFIEDS
Assistant Federal Public Defender, stationed
in Del Rio, Texas. See 18 U.S.C. 3006A.
Requires commitment to representing indigent
accused and a reputation for personal integrity.
Federal criminal trial experience and fluency
in Spanish are preferred. Letter of interest
(mentioning announcement #04-01), resume,
and writing sample to: Federal Public Defender,
2400 Veterans Boulevard, Suite 21-B, Del Rio,
Texas 78840-3136.
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2004 - 2005

T e x a s C r i m i n a l D e f e ns e L a w y e r s A s s o c i a t i o n
Nominating Committee Announcements
PRESIDENT
Daniel “Dan” Hurley
Lubbock, TX
PRESIDENT-ELECT
Randy Wilson
Abilene, TX

1ST VICE-PRESIDENT
Stuart Kinard
Austin, TX
2ND VICE-PRESIDENT
Robert “Bobby” Lerma
Brownsville, TX

TREASURER
Craig Jett
Dallas, TX
SECRETARY
HF Rick Hagen
Denton, TX

New Board Members

William S. Harris
Fort Worth, TX
Cynthia Henley
Houston, TX
Wayne T. Hill
Houston, TX
Christopher N. Hoover
Plano, TX
Jeff Kearney
Fort Worth, TX
Martin L. LeNoir
Dallas, TX
George R. Milner III
Dallas, TX
Tyrone C. Moncriffe
Houston, TX
Larry M. Moore
Ft. Worth, TX
Walter M. Reaves, Jr.
West, TX
Katherine Scardino
Houston, TX
Grant M. Scheiner
Houston, TX
George McCall Secrest, Jr.
Houston, TX
Barry Sorrels
Dallas, TX
Ronald Spriggs
Amarillo, TX
Mary Stillinger
El Paso, TX
Sheldon Weisfeld
Brownsville, TX
Greg Westfall
Fort Worth, TX

Don L. Wilson
Abilene, TX
John S. Young
Sweetwater, TX

Mark Snodgrass
Lubbock, TX
Samuel Bassett
Austin, TX
Michael P. Gibson
Dallas, TX
Linda Icenhauer-Ramirez
Austin, TX

Current First Term
Board Members
to serve a second term
Eric M. Albritton
Longview, TX
Oscar Alvarez
McAllen, TX
Wes Ball
Arlington, TX
Henry Bemporad
San Antonio, TX
Michael B. Charlton
Houston, TX
John A. Convery
San Antonio, TX
Danny Easterling
Houston, TX
Lance Evans
Fort Worth, TX
Knox Fitzpatrick
Dallas, TX
Michael R. Gibson
El Paso, TX
Dexter E. Gilford
Austin, TX
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Current First Term Associate
Board Members to serve
a second term
David Frank
Austin, TX
Steve Green
Athens, TX
Tom Hirsch
Odessa, TX
Constance Luedicke
Corpus Christi, TX
Jim Marcus
Houston, TX
Allen Ramirez
Rio Grande City, TX

New Associate
Board Members
Troy McKinney
Houston, TX
Kenda Culpepper
Dallas, TX
Tom Pappas
Dallas, TX
John Heath, Jr.
Nacogdoches, TX
Warren Wolf
San Antonio, TX
Bobby Mims
Tyler, TX

BY-LAW CHANGE
Current:

Proposed:

ARTICLE VI - BOARD OF DIRECTORS

ARTICLE VI – BOARD OF DIRECTORS

Sec. 1. Powers, Membership, and Terms.

Sec. 1. Powers, Membership, and Terms.

(a)

The business and affairs of the
Association shall be managed by a Board
of Directors. The Board of Directors shall
consist of the elected officers of the
Association, the Immediate Past
President of the Association, the past
presidents of the Association, the editor
of the VOICE for the Defense, the editor
of the Significant Decisions Report,
thirty-six (36) directors, and twelve (12)
associate directors. Each past president
of the Association is a member of the
Board of Directors, provided said past
president is a member in good standing.
The editors of the VOICE for the Defense
and Significant Decisions Report shall
serve as members of the Board of
Directors during their tenure as editors.
Directors shall be elected for terms of
three (3) years. Associate directors shall
be elected for terms of one (1) year.

ARTICLE III - MEMBERSHIP
Sec. 11. Membership Areas.
The following are the membership
areas of this association; 1 - Panhandle;
2 - West Texas; 3 - North Texas;
4 -East Texas; 5 - Gulf Coast;
6 - South Texas; 7 - South Central
Texas; 8 - Central Texas.

(d)

The business and affairs of the
Association shall be managed by a Board
of Directors. The Board of Directors shall
consist of the elected officers of the
Association, the Immediate Past
President of the Association, the past
presidents of the Association, the editor of
the VOICE for the Defense, the editor of
the Significant Decisions Report, fortytwo (42) directors, and sixteen (16)
associate directors. Each past president
of the Association is a member of the
Board of Directors, provided said past
president is a member in good standing.
The editors of the VOICE for the Defense
and Significant Decisions Report shall
serve as members of the Board of
Directors during their tenure as editors.
Directors shall be elected for terms of
three (3) years. Associate directors shall
be elected for terms of one (1) year.

ARTICLE III - MEMBERSHIP
Sec. 11. Membership Areas.
The following are the membership
areas of this association; 1 - West Texas;
2 - Permian Basin; 3 - Panhandle;
4 - North Texas; 5 - Tarrant County;
6 - Dallas County; 7 - Northeast Texas;
8 - Central Texas; 9 - Travis County;
10 - Bexar County; 11 - South Central
Texas; 12 - South Texas; 13 - Gulf
Coast; 14 - Harris County.
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2nd Annual Texas Forensics Seminar
August 26 & 27, 2004
Center for American and International Law
Plano, Texas
Six tracks — More than 35 different topics
The 2nd Annual Texas Forensics seminar will offer more detailed course
work, in addition to some of the topics presented last year. The seminar
is scheduled for August 26 & 27, 2004 in Plano, Texas at the Center for
American and International Law. This seminar will offer six tracks —
ballistics, sex offender, DWI, crime scene investigation, mental health
and technology, plus numerous other topics. In this unique format,
presenters are actual experts in their fields — not lawyers. These experts
give attendees an idea of what an individual in his or her discipline can do
for a lawyer — giving practical tips for use in a courtroom.
sponsored by Texas
Criminal Defense
Lawyers Association

For more information, please check our website at

www.tcdla.com

Fun in the sun on
South Padre Island!
who You and your family
when July 8-9, 2004
where La Copa Inn Resort, South Padre Island
topic Criminal Defense Advocacy Training
sponsored by Criminal Defense Lawyers Project
More detailed information to
come. Save the date and join
us on the beach for some fun
in the sun Texas-style.
Check our website at
www.tcdla.com for
upcoming information.
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Mark your
calendars ... it’s
Fiesta time
in San Antonio!
Join us
June 17-19, 2004
for TCDLA’s
17th Annual
Rusty Duncan
Criminal Law
Short Course
You can make your hotel reservations now at one of three hotels:
Marriott Rivercenter (seminar location),
101 Bowie Street at Commerce St.,
San Antonio, Texas 78205, 210.223.1000
(Group rate starts at $149)
La Quinta Inn
1001 East Commerce St.,
San Antonio, Texas 78205, 210.222.9181
(Group rate starts at $99)
The Menger
204 Alamo Plaza
San Antonio, Texas 78205, 210.223.4361
(Group rate starts at $99)
Download a seminar registration form at www.tcdla.com.
May 2004
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 New Member Application  Renewal
 Are you a member of the NACDL?  Yes  No
 State whether a membership certificate is desired  Yes

 No

 Mr.  Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ FAX: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

TCDLA MEMBERSHIP BENEFITS
Please check correct category
 First Time Member
 Renewing Membership
 Voluntary Sustaining
 Sustaining
 Public Defender
 Affiliate
(Investigator or legal assistant)
 Law Student
 Associate Member (in the firm
of a sustaining or
charter member)

$75
$150
$300
$200
$50
$50
$20

$50

Certified Criminal Law Specialist?  Yes  No
Signature: ________________ Date __________
Amount Enclosed $ ___________
 Check enclosed

(payable to TCDLA)

 Visa  MasterCard  American Express  Discover
Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.
$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an affiliate applicant.
Signature of Member _________________________________________
Member’s
NameFOR
_____________________________________________
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TCDLA MEMBERSHIP BENEFITS
VOICE for the Defense
Your membership includes a 10-issue subscription to TCDLA’s official
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education
Receive timely updates about developments in Texas criminal law,
through the Significant decisions report, our web site, listserv, and
at TCDLA seminars.

DISCOUNT PROGRAMS
Only our members receive discounts on seminars and publications.

STRIKE FORCE
Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

MOTIONS DISK
New members receive a motions disk containing 50 commonly needed
motions to make your practice easier.

DIRECTORY
When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join Over 2,000 Texas Defenders Now!

TCDLA Needs You! Add your name to the TCDLA rolls to
support its programs as it educates the legislature, public and
criminal defense bar.

Get Involved! We need your help to support the only voice
for the defense in Texas on key constitutional and criminal justice
policy questions. Contribute to a committee such as the Amicus
Curiae Committee and let us know who you know in the legislature.
ELIGIBILITY

A member in good standing of the State Bar of
Texas (student and affiliate applicants excepted) who is engaged in
the defense of criminal cases is eligible for membership upon
approval of application and receipt of annual membership dues. An
application must be endorsed by a TCDLA member in good standing.
Members of the judiciary (except honorary members) and those
regularly employed in prosecutorial office are not eligible.

