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Texas Two Step:
Forensic Experts and
Defense Counsel Team-Up

Texas Two Step: Forensic Testimony

l

December 9 & 10, 2004

l

12 CLE hours

Location: Stephen F. Austin Hotel
701 Congress Avenue, Austin , Texas 78701 l 512.708.8384
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com

Registration begins at 7:45 am
Attendee Name ______________________________________________________________ Bar Number_____________________
Street Address ____________________________________________________________ City ________________________________
State __________________________ Zip_________________ County_____________ E-mail _______________________________
Phone _________________________________________________________ Fax__________________________________________

I Plan To Attend (please check one or both, if applicable)
q seminar
q holiday party

Registration Fees

By November 24

Current/New Member/Judges Registration Fees
q registration (includes CD)
q registration with book (includes CD)

$285
$360

Non-Member Registration Fees
q registration (includes CD)
q registration with book (includes CD)

$385
$535

Student Registration Fees
q registration - member (CD only)
q registration - non-member (CD only)

$25
$214

Can’t attend? Buy the materials (shipping and sales tax included in total)
q printed book/member.................................$100
q CD/member.....................................$50
q printed book/non-member.........................$175
q CD/non-member.............................$88
NOTE: Supplies are limited. Seminar books and CD’s must be ordered by November 24, 2004. Walk-in’s receive CD only.

TCDLA Membership Fees (renew your membership or join as a new member; separate check payable to TCDLA)
q new member (*see below)...................$75
q renew membership.........................$150
*TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and
good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal
cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (please print)__________________________________________________________________________
TCDLA Member’s Signature____________________________________________________________________________________

Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

_______________________________________________________________________________________________________________
Credit Card Number
Expiration Date
_______________________________________________________________________________________________________________
Name on Card
Signature

Scholarship Attendees and Special Needs
q

q
q

I am applying for a tuition and CD only scholarship. Deadline to apply is November 24, 2004. To apply, you must send a letter
indicating your need, whether you have received a scholarship before, and when. Include two letters of recommendation, one
from a member of TCDLA, and one from a judge. Materials will include CD only.
I am applying for the scholarship, but want to pay separately for the book. Be sure to indicate above whether or
not you are purchasing the book.
Please check here if you require special assistance needs (dietary, mobility, etc.) and we will contact you.

Cancellations: To receive a full refund, cancellations must be made in writing 5 business days prior to the program. Refund requests
that are received after that time will be assessed a $25 cancellation fee. No refunds will be given on or after December 2, 2004,
however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible
portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.
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DENSHO
(A JAPANESE TERM FOR PASSING ON
A LEGACY TO OUR CHILDREN)

Fred had most of the same interests of every other red-blooded American 22 year old. He
liked driving his girlfriend around in his convertible when he got off work at the shipyards in
San Francisco Bay. He enjoyed driving up and down the coastline on the weekends taking in
the beauty of Highway 1 along the Paciﬁc Ocean. He had grown up believing the American
dream. Work hard, stay out of trouble and you can be anything you want to be. Fred did
not believe his Asian appearance and his legal name, Toyosaburo Korematsu, would cause
him to be denied the American dream his parents had sought when they immigrated. For
over twenty years his family had been law-abiding residents of the community. Fred was
born in the United States and was a proud U. S. citizen.

Daniel W. Hurley

PRESIDENT’S
MESSAGE

December 7, 1941 changed all that. President Roosevelt declared it “the day that
will live in infamy” in declaring war on the Japanese. Not unlike September 11, 2001, the
country was united and determined to seek revenge from the enemy. Fear of an invasion
of the West Coast by the Japanese stoked ﬂames of prejudice and paranoia. The President
issued a blanket warrant and authorized the Attorney General, Frances Biddle, to arrest
“dangerous enemy aliens” of German, Italian and Japanese descent. By the end of the day,
737 Japanese Americans were arrested. Within four days the FBI had rounded up 1370
Japanese Americans. Within days there were politicians and members of the military who,
in the interest of national security, began establishing “restricted areas” and curfews for all
Japanese Americans. California Attorney General, Earl Warren, (later Chief Justice Earl
Warren) had his sights set on the Governor’s job and fanned the ﬂames when he said that
Japanese Californians were the “Achilles Heel of the entire civil defense effort and unless
something was done it could bring about a repetition of Pearl Harbor.”
In February 1942, President Roosevelt signed Executive Order 9066 authorizing the
creation of zones of exclusion, which soon led to the creation of forced internment camps
in isolated areas throughout the West. Eventually these camps conﬁned more than 110,000
Japanese Americans. Two-thirds were American citizens. One-half were children. The
internees were required to sell all their assets before reporting. Ofﬁcials cautioned buyers
not to take advantage of the forced sale but none were prosecuted for windfall proﬁts. The
only signiﬁcant opposition to this plan was from the ACLU and Quakers. (TCDLA and
NACDL had not yet come into existence.)
With forced detention behind razor wire came the usual problems of uprisings and
riots. Many Japanese were shot for their disobedience to the camp guards. At the Heart
Mountain camp in Wyoming, 63 young men resisted being drafted to ﬁght for the U. S. They
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were charged and convicted of draft resisting crimes. Their
cases were later reversed on technical grounds but the defendants were not released from prison until March of 1946.
Fred, like many of my clients, did not want to give up his
girlfriend and convertible and did not voluntarily surrender to
internment. In May of 1942, he was arrested and charged with
a crime for being found in an excluded area. Fred agreed to
serve as a test case to challenge the constitutionality of Executive
Order 9066. His conviction in the trial court was upheld by the
Ninth Circuit and was appealed to the United States Supreme
Court. While Fred waited in detention for two years the high
court pondered the case. The opinion, in December of 1944,
declared Executive order 9066 and the evacuation orders valid
and afﬁrmed Fred’s conviction. Justice Frank Murphy, joined
by Justice Rutledge, dissented from what Murphy described as
“legalized racism.” Justice William O. Douglas later lamented
that the dissenters were correct and expressed shame in joining
the majority in Korematsu.
Fred Koramatsu did not accept the final ruling by the
Supreme Court. He continued to speak to all who would listen. In the 1990’s a team of young idealistic Asian-American
lawyers, led by Professor Peter Irons, decided to look into the
Korematsu decision. They found that the holding of the case
– that military necessity motivated the internment order - was
a myth. The government had concealed evidence that racism
was the real reason and there was no military necessity for the

massive internment order. In 1983 Federal Judge Marilyn Hall
Patel ruled that the government had withheld evidence that
would have shown the true motivation of our government in
the 1942 internment order and reversed Fred’s conviction. The
government did not appeal. President George Bush, the ﬁrst,
wrote an apology to all the internees while Congress awarded
reparations. That letter has been reproduced for this article.
Fred Korematsu was awarded the Presidential Medal of Freedom
in 1998. At 86 he remains a tireless advocate for civil rights.
In June, the Supreme Court ruled that Guantanamo Bay
detainees have a right to appear before a federal judge to challenge their captivity. As of October 15, 2004 none have had
their day in court. The deadline for the Bush administration
to state a factual basis for detention passed September 30 and a
new deadline of October 18 was set. The Pentagon has recently
announced that a few of the 146 detainees that the army chose
to release returned to Afghanistan to ﬁght for the Tailiban. You
can bet politicians running for ofﬁce will jump on this fact to
fan the ﬂames of fear, prejudice and paranoia.
In 1942 the attack on Pearl Harbor caused our country to
react with fear and hysteria and later to disregard the Bill of
Rights. Fred Korematsu knew ﬁrst-hand the pain of ignoring
our forefathers’ fundamental principles of government. We
must, at every opportunity, remind the good citizens of our
country that we should never forget the lessons we have learned
so painfully. G
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TIME TO SAY

THANKS!

The Thanksgiving holiday is approaching. I want to give thanks to our generous members
for their contributions during the past year — they make our association so very special. I
thank the board of directors of TCDLA, TCDLEI and the CDLP committee for their wise
counsel. I thank all the course directors and speakers for their work in putting on the best
quality legal seminar in the country. I thank our afﬁliates and local defense bars for their
support. I thank Friends of TCDLA for all they do for the association and staff. I thank the
TCDLA staff for their professionalism and commitment to the goals of TCDLA.
I wish all in the TCDLA family a Happy Thanksgiving.
A very special thanks to course directors, Rick Hagan and Mark Grifﬁth for the ﬁrst
Anatomy of the Win seminar held in beautiful Waxahachie. A special thanks to Mary Lou
Shipley, president of the Ellis County Criminal Defense Lawyers Association for her support
in bringing the seminar to Waxahachie.
Gerry Morris and Dexter Gilford will be course directors for the upcoming TCDLA
seminar in Austin on December 9 and 10. The title for this seminar is the Texas Two-Step.
The seminar will pair a criminal defense lawyer with a expert witness. Please check our
website for more details.
Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
PERSPECTIVE

Dan Hurley has announced the start of the TCDLA Membership Drive for November 1,
2004. He has appointed chair persons for every city and/or region in Texas. He has set new
member goals. He wants to increase overall membership to 2800 members by next year.
Please help us bring TCDLA resources to more lawyers in Texas. If you are interested in
having a TCDLA membership seminar in your city, please call Tom Pappas.
TCDLA and TCDLEI co-sponsored with the El Paso Criminal Law Group Inc. the 12th
Annual Criminal Law seminar in picturesque Ruidoso, New Mexico on November 5 and
6. Michael R. Gibson (El Paso) is a member of the El Paso Criminal Law Group, Inc. and a
course director for the seminar. Bill Wischkaemper hosted a reception at his Ruidoso home
on November 5.
All members are invited to attend the annual TCDLA Holiday Party on Friday December 10 at the historic Stephen F. Austin Hotel in downtown Austin. The party starts at 7:00
p.m.
Please join the TCDLA, TCDLEI boards and the CDLP committee at their next board
meetings in Austin on Saturday December 11 at the Steven F. Austin Hotel starting at 7:45
a.m.
Good Verdicts to All!
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NOVEMBER 12, 2004

JANUARY 7-8, 2005

TCDLA - Membership Drive Promo

TCDLA/LCDLA
25 Years of Wild, Western Justice

UVALDE

NOVEMBER 18, 2004

LUBBOCK

JANUARY 19, 2005

CDLP - Phone Seminar
Topic TBD

CDLP - Powerpoint for Lawyers

NOVEMBER 18-19, 2004

JANUARY 20-21, 2005

CDLP - Anatomy of the Win

CDLP - Post Conviction

PLANO

DECEMBER 2-3, 2004

CDLP - Anatomy of the Win
TYLER

DECEMBER 9-10, 2004

TCDLA/ACDLA
Membership Holiday Party
Stephen F. Austin Hotel

HOUSTON

HOUSTON

FEBRUARY 3-7, 2005

TCDLA - President’s Trip
BANFF, CANADA

FEBRUARY 10-11, 2005

CDLP - Anatomy of the Win
LAREDO

AUSTIN

DECEMBER 9-10, 2004

TCDLA - Texas Two Step: Forensic
Experts and Defense Counsel Team-Up

FEBRUARY 24-25, 2005

CDLP - Capital/Habeas Seminar
HOUSTON

AUSTIN

MARCH 3-4, 2005
DECEMBER 12, 2004

TCDLA - Board Meeting
AUSTIN

TCDLA - DWI
SAN ANTONIO

Note: Schedule and dates subject to change. Visit our website at
www.tcdla.com for the most up to date information.
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CHANGING OF
GUARD

THE

John Carroll received a well-deserved award and standing ovation from the executive
committee members present at the recent TCDLA seminar in Houston. His voluntary ﬁveyear stint as Editor of the Voice for the Defense, and his suggestions to me on the “passing
of the torch” are very much appreciated. Please give him a pat on the back should you see
him in a courthouse hallway.

David Richards

EDITOR’S
COMMENT

One of the reasons John’s tenure was so successful was, no doubt, the hard work and
timeliness of the contributing authors of the several articles appearing in each issue of the
Voice. I hope that many of you will consider writing a future article for publication. Robert
Pelton of Houston is the new articles editor. Please submit your articles via email directly to
Marisol Whiteﬁeld, the Communications Director of the Voice at mwhiteﬁeld@tdcla.com, or
to Robert at rpeltonlawyer @ aol.com. Articles with practical applications are more likely to
be selected, but should your life’s goal be the publication of an article comparing the origins
of English common law with the Code of Hammarabi, please feel free to give it a shot.
As this issue goes to print our community of Texas criminal lawyers is still mourning the
passing of Judge Sam Houston Clinton, a true legal legend who will not soon be forgotten.
If you never had the chance to argue an appeal before the Court of Criminal Appeals during Judge Clinton’s tenure, you missed a real experience. Had you had that opportunity
you might have initially noticed only that he possessed a gruff outward demeanor and an
evil eye that could almost turn you to stone; however, soon thereafter you could not have
helped but conclude that he had a brilliant mind and tremendously strong work ethic. You
could always count on Judge Clinton to be prepared for the issues being argued on each of
the numerous cases set for submission, something that practitioners on both sides of the
docket very much appreciated.
One of my favorite stories about him came from a former Tarrant County Assistant
District Attorney who some years ago joined the Court of Criminal Appeals as a staff attorney. On her ﬁrst morning on the job she was warned, among other things, to watch out
for and report to security any homeless people she might occasionally see wandering the
Court’s inner hallways. Not knowing of Judge Clinton’s somewhat eccentric earthy look,
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she was introduced to him by a State Capitol Security Ofﬁcer
that same afternoon only after –you guessed it–she’d placed an
emergency call to security after seeing him walking down the
hallway. After hearing that story I never again thought of him
without smiling. We will all miss him very much
If there was a bright lining to the Court of Criminal Appeals’
afﬁrmance of the death penalty conviction in (Scheanette v.
State), 144 S.W. 3d 503 (Tex.Crim.App., 2004), it was the Court’s
comforting statement that parole is not a proper matter for jury
consideration. Defense counsel in Scheanette had sought to ask
each prospective juror whether they could consider and give
full deliberation to parole board requirements for release on
parole. In rejecting that argument the Court of Criminal Appeals indirectly provided defendants in non-capital cases a tool
for use during jury voir dire: tell the prospective jurors about
the confusing instruction on parole they will receive in the event
there is a punishment stage. Then have them commit to follow
the “law” that they cannot consider how parole might be applied
to the defendant. You might even want to ask them what they
would do if another juror were to bring up the subject during
deliberations. Use Scheanette as authority, if challenged. G

November

2004

VOICE FOR THE DEFENSE 11

THE EN BANC CASE
THAT MIGHT NEVER
HAVE BEEN
For ﬁve years, we have been carefully reading opinions of the United States Court of Appeals for the 5th Circuit having to do with routine trafﬁc stops that lead to drug prosecutions
in the United States District Courts.
This series of cases began with United States v. Dortch, 199 F.3d (5th Cir. 1999). In
Dortch, the ofﬁcer had stopped the defendant for “following too closely.” Even though the
defendant eventually consented to a search of his vehicle, which resulted in the discovery
of illegal drugs, a panel of the Circuit held the Fourth Amendment was violated when the
detention exceeded the valid reason for the initial stop.
In the next several years, other panels of the Circuit came to similar conclusions in cases
with this same issue; e.g., United States v. Jones, 234 F.3d 234 (5th Cir. 2000); United States
v. Valadez, 267 F.3d 395 (5th Cir. 2001); and, United States v. Santiago, 310 F.3d 336 (5th Cir.
2002). In Santiago, the mandate was held and a poll was taken for en banc consideration;
however, a majority of the active judges of the Circuit voted not to review the case.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Surprisingly, Judge DeMoss authored the opinions of the panels in Jones, Valadez and
Santiago. Then along came United States v. Brigham, 343 F.3d 490, 497-505 (5th Cir.2003),
with Judge DeMoss — once again — authoring the opinion for a divided panel that reversed
the district court’s denial of a motion to suppress evidence. This time, he put in one too
many sentences: “Instead of promptly requesting a computer check on the driver’s license
or car’s papers, Conklin began to question Brigham, asking him where he was coming from
and the purpose of his travel.” This new “requirement” for law enforcement ofﬁcers to
promptly request a computer check was probably the reason a polling of the active judges
of the Circuit resulted in a decision to review Brigham, en banc.
In August, the Court handed down its opinion with Judge Edith Jones — who had dissented from Judge DeMoss’ opinion — writing for the Court. United States v. Brigham, 382
F.3d 500, (5th Cir. 2004). This is the most important opinion of the Court this year. When
you ﬁnish with this issue of the Voice, go to WestLaw or Lexis and read it.
Brigham was stopped by DPS Trooper Conklin for the offense of “following too closely.”
Trooper Conklin talked to Brigham and obtained his driver’s license and insurance papers.
Brigham also presented a rental agreement, which listed Dorothy Harris, a 50-year-old female
from West Memphis, Arkansas, as the lessee of the vehicle. With Brigham were two other
males and one female — none of whom could have been the lessee. This caused Conklin
to become suspicious.
Conklin then asked Brigham a series of question about where he and his passengers had
been and what they had been doing. Because Brigham avoided making eye contact with
him and appeared to be nervous and responded to Conklin’s questions with questions of
his own, he believed that Brigham was fabricating answers to his questions.
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Conklin then interviewed the passengers:
One identified himself and produced identification
indicating that his name was Sircease D. Brooks. His name
was actually Brandon Franklin — a fact that Conklin would
discover. Franklin also avoided eye contact with Conklin and
appeared extremely nervous. His answers were not entirely
consistent with those of Brigham.
l
Keisha Coleman told Conklin that she had no identiﬁcation. Her answers to Conklin’s questions were also inconsistent with those given by Brigham.
l
The other passenger had an Arkansas card identifying
him as Quincy Perry. His answers to Conklin’s questions
were also inconsistent with those of Brigham and the other
passengers.
l

After about eight minutes into the stop, Conklin returned
to his patrol car and requested computer checks on Brigham’s
vehicle and the three identiﬁcation cards that he had received.
His video camera was running and he stated that all three males
appeared “extremely nervous.” In spite of this, Conklin had
earlier informed Brigham that they would soon be on their way
if his license was “clean.”
In two minutes, Conklin received word that there was no stolen report on Brigham’s vehicle; nevertheless, Conklin remained
suspicious because the fact that a car is not yet reported as stolen
does not necessarily indicate that the car was not actually stolen.
While he was waiting for the report on the identity of the three
individuals, Conklin continued to make verbal notes about
Brigham and Franklin and how they avoided eye contact with
him. He further noted that all three men appeared extremely
nervous, their hands were shaking, and their stories were different. He also expressed concern that none of the individuals
appeared to have the authority to possess the rental car.
Seven minutes after he had requested the computer check,
Conklin learned that Franklin’s I.D. was probably ﬁctitious.
He examined the card and concluded that it was a forgery. He
questioned Brigham and learned Franklin’s true identity. In
spite of this, Franklin continued to assert that he was “Sircease
Brooks.” Conklin ﬁnally confronted him about the false I.D.
card and then returned to his patrol car to request a computer
check on Franklin’s actual identity.
While he was waiting for the additional computer conﬁrmation, Conklin waived over a Nacogdoches Police unit to provide
back up and briefed the ofﬁcers on the situation and his intent
to seek consent to search the vehicle (Note: In Judge DeMoss’
panel opinion, he notes that Conklin told the ofﬁcers he was
going to try to get consent to search the vehicle; however, he
would search it even if he did not get consent because neither
the drivers or the passengers “… had standing to protest.” Judge
Jones omits this from her recitation of the facts.)
Conklin then provided Brigham with a written warning for
“following too closely” and returned his driver’s license. While
he was awaiting computer conﬁrmation on Franklin’s identity,

he explained that one of his responsibilities, as a State Trooper
was to intercept illegal contraband such as guns, stolen property
and narcotics. Brigham denied that he had any of these illegal
items and consented to Conklin’s request for a search.
Conklin removed all the passengers from the vehicle and patted them down. His search of the vehicle resulted in his ﬁnding
what appeared to be liquid codeine. All four occupants of the
vehicle were arrested and Brigham, Franklin and Perry were
indicted for a violation of 21 U.S.C. §841(1)(a). Brigham moved
unsuccessfully to suppress the evidence discovered during the
search. Later, he reached a plea agreement which permitted him
to appeal the suppression issue, and entered a plea of guilty.
Judge Jones authored the opinion for the en banc court. The
following excerpts are from her opinion:
On appeal, the panel majority held that Trooper
Conklin unconstitutionally extended the trafﬁc stop
by questioning Brigham before he began a computer
check on the I.D.’s and the rental car’s registration.
See United States v. Brigham, 343 F.3d 490, 497-505
(5th Cir.2003), vacated and reh’g en banc granted
by, 350 F.3d 1297 (5th Cir.2003). The panel majority
also held that Brigham’s consent to search the vehicle
was ‘involuntary’ because it was tainted by the Fourth
Amendment violation. Id. at 505-07. The conviction
was reversed. On rehearing en banc, we ﬁnd no Fourth
Amendment violation and afﬁrm the conviction.
…
Pursuant to Terry, the legality of police investigatory
stops is tested in two parts. Courts ﬁrst examine whether the ofﬁcer’s action was justiﬁed at its inception, and
then inquire whether the ofﬁcer’s subsequent actions
were reasonably related in scope to the circumstances
that justiﬁed the stop. See Terry, 392 U.S. at 19-20, 88
S.Ct. at 1879. Brigham suggests, and the panel majority agreed, that the Fourth Amendment required
Conklin to return to the patrol car immediately after
he learned that none of the occupants seemed to be an
authorized driver and undertake a registration check to
determine whether the Buick had been reported stolen.
This approach misunderstands the Supreme Court’s
insistence on reasonableness rather than prescriptions
for police conduct under the Fourth Amendment and
extends this circuit’s precedents too far. The correct
analysis requires district courts to consider the facts
and circumstances of each case, giving due regard to
the experience and training of the law enforcement
ofﬁcers, to determine whether the actions taken by the
ofﬁcers, including the length of the detention, were
reasonable under the circumstances.
…
Under the second prong of the Terry test, the question
before the court is whether Conklin’s actions after he
legitimately stopped the Buick were reasonably related
to the circumstances that justiﬁed the stop, or to dis-
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pelling his reasonable suspicion developed during the
stop. This is because a detention must be temporary
and last no longer than is necessary to effectuate the
purpose of the stop, unless further reasonable suspicion, supported by articulable facts, emerges.
…
Like other circuits, this court has found no constitutional impediment to a law enforcement ofﬁcer’s
request to examine a driver’s license and vehicle registration or rental papers during a trafﬁc stop and to run
a computer check on both. See, e.g., Dortch, 199 F.3d at
198 (citing Shabazz, 993 F.2d at 437). An ofﬁcer may
also ask about the purpose and itinerary of a driver’s
trip during the trafﬁc stop. See, e.g., United States v.
Gonzalez, 328 F.3d 755, 758-59 (5th Cir.2003). Such
questions may efﬁciently determine whether a trafﬁc
violation has taken place, and if so, whether a citation
or warning should be issued or an arrest made. All
these inquiries are within the scope of investigation
attendant to the trafﬁc stop.
But even more important, we ‘reject any notion that
a police ofﬁcer’s questioning, even on a subject unrelated to the purpose of a routine trafﬁc stop, is itself
a Fourth Amendment violation.’ Shabazz, 993 F.2d at
436 (emphasis added). ‘[D]etention, not questioning,
is the evil at which Terry ‘s second prong is aimed.’ Id.
The Fourth Amendment is concerned with ensuring
that the scope of a given detention is reasonable under
the totality of the circumstances. See United States v.
Roberson, 6 F.3d 1088, 1092 (5th Cir.1993). Mere police
questioning, without some nonconsensual restraint
on one’s liberty, is not a ‘seizure’ or detention. Florida
v. Bostick, 501 U.S. 429, 434, 115 S.Ct. 2382, 2386, 115
L.Ed.2d 389 (1991). Indeed, this court has recently
noted that a consensual interrogation may follow
the end of a valid trafﬁc stop and that such consensual encounters do not implicate Fourth Amendment
concerns. United States v. Sanchez-Pena, 336 F.3d 431,
442-43 (5th Cir.2003).
Based on these authorities, Trooper Conklin’s questioning of Brigham and his companions was fully
within the scope of the detention justiﬁed by the trafﬁc
stop, particularly after Conklin ascertained that (1)
Brigham was not the owner or lessee of the vehicle,
(2) the lessee was not present in the Buick, and (3)
Brigham’s and Franklin’s versions of their itinerary
conﬂicted. This court has consistently approved a police ofﬁcer’s questioning a driver’s travel plans where
the driver was not the authorized vehicle lessee or
otherwise appeared to lack driving authority. Further,
as the 8th Circuit has noted, the Fourth Amendment
permits “[a] police officer [to] undertake similar
questioning of the vehicle’s occupants to verify the
information provided by the driver.” Linkous, 285 F.3d
at 719. Conklin’s increasing suspicion was also fueled
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by Brigham’s extreme nervousness, his avoidance of
eye contact, and his pattern of answering the ofﬁcer’s
questions with questions of his own. Conklin had a
right to rely on his experience in concluding that such
actions indicate that an individual may be lying.
…
Once Conklin learned that Franklin’s I.D. was likely
false, Conklin acted reasonably, with further questioning, to uncover Franklin’s true identity and perform
a correct background check. It was while the background check on Franklin was in progress that Conklin
requested and obtained consent from Brigham to
search the vehicle. Thus, as in Shabazz, ‘[b]ecause
[Conklin was] still waiting for the computer check at
the time that [he] received consent to search the car,
the detention to that point continued to be supported
by the facts that justiﬁed its initiation.’ Shabazz, 993
F.2d at 437.
In sum, Conklin’s actions were reasonable under
the circumstances and the detention as a whole was
reasonable. As the district court summarized, ‘[t]he
absence of the authorized driver, the inconsistent
explanation as to the trip to Houston, and Franklin’s
presentation of a fictitious I.D., taken together,
justiﬁed Trooper Conklin’s continued detention of
defendants.’
…
That the trafﬁc stop was extended for a few minutes
by Conklin’s preliminary questioning is undeniable.
But this process required as long as it did for reasons
beyond Conklin’s control.
…
The dissent’s concern that questioning unrelated to
the purpose of a trafﬁc stop may unconstitutionally
extend a detention is valid, in abstract terms, but not
on the facts of this case.
…
For the reasons discussed above, we do not presume
to prescribe in the abstract the scope of questioning,
investigative techniques, or length of permissible
detention that may be undertaken following a valid
trafﬁc stop. The bounds of existing caselaw are clear,
if fact-intensive: a trafﬁc detention may last as long
as is reasonably necessary to effectuate the purpose
of the stop, including the resolution of reasonable
suspicion, supported by articulable facts within the
ofﬁcer’s professional judgment, that emerges during
the stop. Because Trooper Conklin’s actions were not
unreasonable under the circumstances of this case,
the detention of Brigham and his companions did
not violate the Fourth Amendment.
Absent a Fourth Amendment violation, Brigham’s
consent to search the vehicle was not unconstitutionally tainted.

In addressing the dissent’s reliance on Dortch, Jones, and
Valadez, Judge Jones wrote:
The cases are about timing and sequence: after the
computer checks came up ‘clean,’ there remained no
reasonable suspicion of wrongdoing by the vehicle
occupants. Continued questioning thereafter unconstitutionally prolonged the detentions. See also United
States v. Valadez, 267 F.3d 395, 398-99 (5th Cir.2001).
Moreover, in Dortch and Jones, the extended detentions were reinforced by the ofﬁcers’ retention of the
suspects’ drivers’ licenses. See Dortch, 199 F.3d at 198;
Jones, 234 F.3d at 238. This court has not forbidden
questioning that included, inter alia, the drivers’ and
passengers’ itinerary as a legitimate investigatory device in the ﬁrst instance. None of the cases demands a
particular series of questions be asked — or not asked— within the scope of a trafﬁc stop, so long as the
overall detention is justiﬁed by reasonable suspicion.
Moreover, none of these cases implies that questions
about the occupants’ travel plans are related solely to
drug interdiction and therefore necessarily fall outside
the scope of a trafﬁc stop. The dissent’s implications
to the contrary are unsupported by common sense;
by the very precedents they rely on, and by the rule
that courts may not scrutinize the motives behind
otherwise permissible police actions. Whren v. United
States, 517 U.S. 806, 811-13, 116 S.Ct. 1769, 1773-74,
135 L.Ed.2d 89 (1996).
Judge DeMoss, joined by Wiener, Stewart and Dennis
dissented. The following excerpts warning us about the implications of the majority’s holding are from his dissenting
opinion:
The majority applies the Dortch, Jones, Santiago line
of cases in such a way that an ofﬁcer may not unreasonably extend a trafﬁc stop on the back end (after
receiving answers to computer checks), but under the
majority’s new holding in this case the ofﬁcer is free
to do so on the front end. The result of the majority’s
opinion is plainly illogical, and is precisely the technique used by Trooper Conklin to avoid the inhibitions
of Dortch, et al.
…
[T]he issues of whether passengers can be questioned,
have their licenses checked, or be removed from the
vehicle and separated, and what value any information gleaned from the passengers could be to Trooper
Conklin in building an ex post facto reasonable suspicion was simply not addressed by the parties in this
case and has never been decided by this Circuit. But
the majority by its sweeping opinion in this case, citing
only an 8th Circuit case permitting the questioning
of passengers, has signiﬁcantly expanded the scope
of what is reasonable police conduct during a trafﬁc
stop.

…
I predict that the holding in this case will lead to
further infringement on the privacy of the traveling
public. The majority opinion permits a law ofﬁcer to
make a trafﬁc stop for a minor and innocuous trafﬁc
violation and then expand that stop into a full-blown
interrogation of the driver and all occupants of the
vehicle as to where they are going, where they have
been, where they stayed, what they did, whom they
talked to, and what events they attended. This results
in a ﬁshing expedition to see if the vehicle’s occupants
have engaged in any criminal conduct other than the
trafﬁc violation for which the stop was made. The majority opinion permits the ofﬁcer, during the pendency
of the stop, to require the driver and all occupants of
the vehicle to vacate the vehicle, be subjected to a patdown search for weapons, and be required to separate
and stay outside of the vehicle at locations speciﬁed
by the ofﬁcer separate and apart from each other, all
without any conduct on the part of the driver or the
occupants that threatens the safety of the ofﬁcer in
any way. Likewise, the majority opinion will now allow the ofﬁcer to require each occupant in the vehicle
to furnish sufﬁcient identiﬁcation to allow the ofﬁcer
to run a computer check on each individual without
any suspicion that such occupant has committed any
offense. The majority opinion will permit the ofﬁcer
after running a computer check on the registration of
the vehicle and getting a ‘clean’ report to continue to
interrogate the driver and occupants about whatever
subject he chooses. All this can be done without any
particularized or objectively reasonable suspicion of
criminal conduct; and all of this may be conducted
in whatever sequence and over whatever time frame
the ofﬁcer chooses. Finally, if the ofﬁcer discovers any
contraband in the vehicle, he may seize it so long as the
ofﬁcer can testify at a subsequent suppression hearing
that in his opinion the driver and the occupants were
nervous, would not establish eye contact with him,
and gave slightly conﬂicting answers to the unrelated
interrogating questions which were posed to them.
So what is Brigham going to mean to us? Obviously, it will
be a few years before we can accurately judge the importance
of the case. At ﬁrst blush, though, it gives law enforcement
ofﬁcers signiﬁcantly more latitude in trafﬁc stops as to what
they can and will ask drivers and passengers. Interestingly, we
may have more success with motions to suppress in those cases
where there is a driver, only, and more difﬁculty in those with
a tribe of passengers in the vehicle.
What we will never know is this: If Judge DeMoss had left
that one sentence out of his panel opinion, would there have
been an en banc review?
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DWIModern
Day
Salem
Witch
Hunts
by Mimi Coffey

Judge Daryl Coffey of County Criminal Court
number 8, in Tarrant County, Texas once remarked
to me that all a prosecutor has to do to win a DWI
case is just make sure that the three letters “DWI”
are mentioned at least 15 times in a trial.1 It is
this type of environment that has allowed history
to repeat itself. All we have to do is look back to
the Salem Witch Hunt trials of 1692 where 19
convicted “witches” lost their lives on “specter”
evidence.2 Evidence in DWI trials has not come a
long way from 1692 where claims of apparitions
only visible to their victims were enough to get one
hung. The greatest challenge to DWI practitioners
these days and to those accused of DWI/DUI related crimes is that courtrooms have not kept pace
with the science. Bad science is rubberstamped
with approval by the majority of the judiciary as
long as the government sponsors it.
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Horizontal Gaze Nystagmus
The horizontal gaze nystagmus test, or HGN, is alleged to
be 77 percent accurate (80 percent accurate with the W&T) in
determining if a person is .10 BAC3 or more4. The ﬁrst problem
with this test is the particularity. Police ofﬁcers are not ophthalmologists trained in the detection of eye movements and/or eye
pathologies. There are 47 types of nystagmus in individuals,
separate from Horizontal Nystagmus:
(1) Acquired; (2) Anticipatory (induced); (3) Arthrokinetic (induced, somatosensory); (4) Associated
(induced, Stransky’s); (5) Audio kinetic (induced);
(6) Bartel’s (induced); (7) Brun’s; (8) Centripetal; (9)
Cervical (neck torsion, vestibular-basilar artery insufﬁciency); (10) Circular/Elliptic/Oblique (alternating
windmill, circumduction, diagonal, elliptic, gyratory,
oblique, radiary); (11) Congenital (ﬁxation, hereditary); (12) Convergence; (13) Convergence-evoked;
(14) Dissociated (disjunctive); (15) Downbeat; (16)
Drug-induced (barbituate, bow tie, induced); (17)
Epileptic (ictal); (18) Flash induced; (19) Gaze-evoked
(deviational, gaze-paretic, neurasthenic, seducible,
setting-in); (20) Horizontal; (21) Induced (provoked);
(22) Intermittent Vertical; (23) Jerk; (24) Latent/Manifest Latent (monocular ﬁxation, unimacular); (25) Lateral Medullary; (26) Lid; (27) Miner’s (occupational);
(28) Muscle-Paretic (myasthenic); (29) Optokinetic
(induced, optomotor, panoramic, railway, sigma);
(30) Optokinetic After-Induced (post-optokinetic,
reverse post-optokinetic); (31) Pendular (talantropia);
(32) Periodic/Aperiodic Alternating; (33) Physiologic
(end-point, fatigue); (34) Pursuit After-induced;
(35) Pursuit Defect; (36) Pseudo spontaneous; (37)
Rebound; (38) Reﬂex (Baer’s); (39) See-Saw; (40)
Somatosensory; (41) Spontaneous; (42) Stepping
Around; (43) Torsional; (44) Uniocular; (45) Upbeat;
(46) Vertical; (47) Vestibular (ageotropic, geotropic,
Bechterew’s, caloric, compensatory, electrical/faradic/
galvanic, labyrinthine, pneumatic/compression, positional/alcohol, pseudo caloric.5
It is unrealistic given this extensive laundry list — which
includes medical conditions — that a police ofﬁcer can make
the important distinction that he is indeed observing horizontal
gaze nystagmus. Even if he could, the next issue is causation.
Ofﬁcers jump to an incorrect premise that if they do isolate
horizontal gaze nystagmus this must be indicative of ethanol
intoxication. There are actually 38 different causes of horizontal
gaze nystagmus unrelated to alcohol as judicially recognized in
Schultz v. State:
(1) problems with the inner ear labyrinth; (2) irrigating the ears with warm or cold water under peculiar
weather conditions; (3) inﬂuenza; (4) streptococcus
infection; (5) vertigo; (6) measles; (7) syphilis; (8)
arteriosclerosis; (9) muscular dystrophy; (10) multiple sclerosis; (11) Korchaff ’s syndrome; (12) brain

hemorrhage; (13) epilepsy; (14) hypertension; (15)
motion sickness; (16) sunstroke; (17) eyestrain; (18)
eye muscle fatigue; (19) glaucoma; (20) changes in
atmospheric pressure; (21) consumption of excessive amounts of caffeine; (22) excessive exposure to
nicotine; (23) aspirin; (24) circadian rhythms; (25)
acute trauma to the head; (26) chronic trauma to the
head; (27) some prescription drugs, tranquilizers, pain
medications, anti-convulsants; (28) barbiturates; (29)
disorders of the vestibular apparatus and brain stem;
(30) cerebellum dysfunction; (31) heredity; (32) diet;
(33) toxins; (34) exposure to solvents, PCBs, dry-cleaning fumes, carbon monoxide; (35) extreme chilling;
(36) lesions; (37) continuous movement of the visual
ﬁeld past the eyes; and, (38) antihistamine use.6
Another real problem with the horizontal gaze nystagmus
test is the timing of its presence and an actual alcohol concentration. The HGN, as administered by the National Highway
Transportation Safety Administration’s (NHTSA) protocol for
the Standarized Field Sobriety Tests (SFST) has been cited as the
only reliable index of blood alcohol when examined for its ability to distinguish BACs under and over .04 percent within the
.00-.08 percent range7. So it is a fallacy to use this test to determine that someone may be over .08 BAC. What is also alarming
is the fact that nystagmus can remain for some time once the
BAC has reached .000. In a dose/response study of 89 subjects8,
62 percent of the dosed subjects exhibited nystagmus in one or
both eyes at BAC levels of .00 percent when tested immediately
after all alcohol was cleared from their blood and 56 percent
of those subjects still exhibited nystagmus one hour later9. In
the same study, it was determined from 66 healthy, well-rested
subjects10 who did not consume any alcohol and completed
5.5 to 8.0 hours of sleep after being awake for 9 to 14.5 hours
(average 11.2) that they had distinct nystagmus in one or both
eyes11. Afterwards these same subjects were re-examined with
an average awake time of 24.5 hours and distinct end position
nystagmus was observed in one or both eyes in 55 percent of
the group12. What is particularly troublesome is the stamp of
imprimatur by the American Optometric Association13 touted
by prosecutors in laying the foundation for the test’s admissibility14. It is important to distinguish that no such resolution
of acceptance for the HGN exists by the American Academy
of Ophthalmology. It is unsettling how eager the American
Optometric Association has been to embrace the possibility of
providing expert testimony as a puppet of the government without any legitimate scientiﬁc inquiry of their own. The seminal
scientiﬁc research article on HGN states it best:
In an article designed to inform optometrists how
to provide expert testimony on the HGNT (HGN),
the only evidence of a correlation between BAC
and nystagmus given is a reference to the NHTSA’s
work. Speciﬁcally the article stated “through a series
of studies, the National Highway Trafﬁc and Safety
Administration (NHTSA) has been able to establish
a high correlation between alcohol concentrations
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in the body and performance on a series of ﬁeld sobriety tests.” It is interesting, and perhaps revealing,
that no other evidence is referenced to support this
correlation.15
One only needs to look at the criticism of NHTSA’s foundational research16 — which led to the development of the HGN
test — to understand that this is yet another example of agenda
government science which misses the mark. It is interesting to
note that researchers have determined that percentages generally
cited by the courts in support of HGN exist only in NHTSA
publications.17 Jurists and prosecutors in the United States have
been quick to embrace the HGN test as hardcore science but this
component has not been adopted by Great Britain.
Standardized Field Sobriety Tests
Outside of the HGN, DWI cases concentrate on psychomotor
skills known as standardized ﬁeld sobriety tests; but just how
good are these tests? This requires some basic understanding
of testing fundamentals. The ﬁrst incorrect presumption
with this framework is that these tests measure impairment
related to driving. They do not.18 The walk and turn and one
leg stand are purported to have “face validity,”19 that is the tests
relate to actual driving tasks. Face validity is the lowest form of
validity a researcher can achieve and is generally not accepted
by academia because “face validity rests on the investigator’s
subjective evaluation of the appropriateness of the instrument
for measuring the concept rather than whether the instrument measures what the researcher wishes to measure.”20 For
a test to be valid, there must be high reliability and validity
both measured by a correlation coefﬁcient ranging from 0 to
1.0 (highest end of the scale).21 Reliability relates to the consistency of scores based on re-testing. Validity relates to the
ability of a test to predict particular benchmarks. Intelligence
tests such as the Wechsler Intelligence Test have a reliability of
.90. According to the 1977 SCRI study which developed the 3
part standardized ﬁeld sobriety tests the validity correlation
coefﬁcient22 was .48, the walk and turn was .55.23 In layman’s
terms what this means is that using a one leg stand to predict
a .10 BAC is only 25 percent better than chance24. The HGN
interestingly enough had only a correlation coefﬁcient of .67
equating to an approximate 33 percent better prediction than
chance25. Use of the walk and turn is only 27-28 percent better
than chance.26 The overall error rate (wrong percentage of
decisions to arrest) was 47 percent.27 In 1981, laboratory ﬁeld
sobriety tests (this time just the HGN, walk and turn, and one
leg stand) were researched again and the error rate was found
to be 32 percent28. Validity correlation coefﬁcients were not
mentioned in this study. Reliability correlation coefﬁcients
were given for this study: HGN .66, walk and turn .7229. For a
test to be reliable the coefﬁcient must be .85 or higher.30 When
different ofﬁcers performed the test on the same subject at the
same BAC the coefﬁcients dropped down to .59 for the HGN
and .34 for the walk and turn, to whit a 66 percent error rate
was indicated for the walk and turn and the one leg stand error
rate equated to a 40 percent31 Dr. Burns herself indicated that
the >77 and >81 error rates were unacceptable.32 In response
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to a cross-examination question as to whether 32 percent was
acceptable, she replied, “It is getting there.” This is the meat and
potatoes of what still exists today.
Once one gets over the initial shock of how unacceptable
these tests are according to government research the next logical
step is to look at the relevant scientiﬁc peer review community.
Dr. Spurgeon Cole and Ronald Nowaczyk did just that in 1994
in a ﬁeld sobriety study sponsored by Clemson University.
According to this study, ﬁeld sobriety tests which included the
walk and turn and one leg stand test were compared to normal
tasks such as reciting basic information and walking in normal
manner for 21 sober individuals all with a BAC of .000. Forty-six
percent of the ofﬁcers determined the subjects intoxicated by
SFST(s) with only ﬁfteen percent of said subjects determined
to be intoxicated by normal tests.34 The promulgation of these
tests, the HGN, walk and turn and one leg stand may be good
enough for government work but are a far cry from reliable,
scientiﬁc standards. Because of this, innocent people are being
convicted every day on these premises, which are taken at face
value and not questioned despite their invalidity. When most
states lowered legal limits to .08, the government found itself
in a quandary of which they still have not been able to solve;
hence, the continuation of the misleading 1981 percentages of
accuracy: HGN 77 percent, walk and turn 68 percent, one leg
stand 65 percent.35 The Colorado36, Florida37 and San Diego38
studies attempted to quantify accuracy at .08 but none proved
worthy of the mission. Such roadblocks as documented by
Steve Rubenzer, Ph.D, included but were not limited to the
following critiques:
1.
2.

3.

4.

The ﬁeld studies validated the arrest decisions of the
ofﬁcers in the studies, not the SFSTs.
The police ofﬁcers and the degree of supervision
in the ﬁeld studies were not typical of typical DWI
stops.
The studies were insufﬁciently documented for scientiﬁc papers as cited in U.S. v. Horn, 185 F. Supp.2d
530, 558 (D. Md. 2002).
The authors did not report the accuracy of arrest
decisions for stops that were observed vs. those that
were not, or for SFSTs performed under adverse climate conditions versus those that were not.39

The new purported levels of accuracy in the recent validation
studies regarding the same ﬁeld tests at lower limits are proof
of the tests inherent low reliability correlation coefﬁcient. How
these statistically unreliable and invalid tests are somehow more
purportedly valid at lower limits is yet proof positive how radical
the DWI religion has become to lawmakers and jurists alike in
blind disregard of the science.
Leading Jurisdictions
Despite ignorant, widespread acceptance of the validity of
the HGN, walk and turn and one-leg stand tests, there are some
jurisdictions which have started down a very unpopular but
judiciously righteous path in respect of scientiﬁc principles and
constitutional liberty. In Homan v. State, the court determined

that in order for the results of a ﬁeld sobriety test to serve as
evidence of probable cause to arrest, the police must have
administered the test in strict compliance with standardized
testing procedures.40 The court at least recognized that “testing”
requires standardization and not haphazard administration
if scoring criteria is to be used. What is key in this case is the
courts threshold requirements merely address admissibility
at the probable cause level. The mistake in Homan is to give
the standardized tests any scientiﬁc evidentiary value at all. It
however at least recognizes that adherence to protocol is necessary to admissibility as opposed to weight. In U.S. v. Horn,
Judge Grimm wrote:
There is no factual basis before me to support the
NHTSA claims of accuracy for the WAT and OLS tests
or to support the conclusions about the total number
of standardized clues that should be looked for or that
are missing a stated number means the subject failed
the test. There is very little before me that suggests
that the WAT and OLS tests are anything more than
standardized procedures police ofﬁcers use to enable
them to observe a suspect’s coordination, balance,
concentration, speech, ability to follow instructions,
mood and general physical condition--all of which
are visual cues that laypersons, using ordinary experience, associate with reaching opinions about whether
someone has been drinking.41
Some of the more notable premises the Horn case stands
for are that: 1) The results of properly conducted tests may
be considered for probable cause;42 2) The SFST(s) cannot be
correlated with a speciﬁc BAC;43 3) The court where requested
by counsel should take judicial notice of the fact that there are
many causes of HGN outside of alcohol;44 and 4) Value added
descriptive language regarding the SFST(s) such as “failed the
test,” “exhibited” a certain number of “standardized clues” or any
other bolstering attempts by the ofﬁcer is not allowed.45 SFST(s)
or any specialized information learned from law enforcement or
trafﬁc safety instruction should not be referred to as scientiﬁc,
technical or specialized.46 Judge Paul Grimm, much like Governor William Phipps of Salem Massachusetts who suspended
the special court of Oyer and Terminer,47 which based convictions on specious “specter” evidence, has through his opinion
echoed some reason and common sense that is necessary in a
court of law in the wake of mass hysteria over DWI prosecutions.
Special recognition goes to courts responsible for cases like State
v. Doriguzzi,48 where HGN was ruled not admissible because
the State had failed to show Frye acceptance and reliability and
Young v. City of Brookhaven,49 where the HGN test was ruled as
a scientiﬁc test but not one generally accepted by the scientiﬁc
community. These courts provide hope in proving that science
is the voice of reason and we have a long way to go in spreading
such reason to all parts of the country because science has no
jurisdictional bounds.
Special thanks to: Dr. Ron Henson of Beron Consulting and Lab
Works, Peoria, Il.; Richard Essen of Essen, Essen, Susaneck, Canet,

& Goodis P.A., Aventura FL 33180 (and paralegal Jason Hedges),
Dr. Joe Citron, Atlanta, Ga.; Steve Oberman, Law Ofﬁce of Steve
Oberman, Knoxville, Tn.
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Actuarial Assessments
of Future Dangerousness
in the Punishment Phase
of Capital Trials
by Jonathan R. Sorensen

P

rosecutors

often capitalize on the most egregious elements of a particular homicide to
prove a defendant poses a continuing threat to society. Prosecutors also rely
on psychiatrists to conﬁrm jurors’ initial emotional reactions to a defendant in light of these gory details, often testifying that
the defendant is antisocial with little or no chance of reform. The presentation of such evidence and testimony appeals to jurors’
stereotypical images of the violent recidivist—the psychopathic serial killer disproportionately portrayed in the media and the
new “true crime” genre of television shows (Barak 1995). While long-term clinical predictions of violence are generally considered
dubious and unethical (Barefoot v. Estelle, 1983), defense attorneys are often forced to use other psychiatrists in rebuttal.
A much more effective and accurate means of communicating the level of risk presented by a defendant is through an actuarial
assessment (Cooke 1998; Douglas & Webster 1999). An actuarial prediction is made by a social scientist who bases his prediction on the behavior of groups of offenders with similar characteristics. The researcher can estimate the likelihood that a given
defendant will continue to commit criminal acts of violence based on how this group has behaved in the past.
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When presenting actuarial evidence, the ﬁrst step is to redirect jurors’ focus toward considering the actual level of violence
in the “community” within which the defendant will be residing.
The jury must be informed that the defendant will be serving a minimum of 40 years in prison. In presenting evidence
concerning a defendant’s level of risk while incarcerated, it is
necessary to overcome jurors’ exaggerated views of the level of
violence occurring in prison. Most jurors are unaware that the
constraints of the prison environment reduce violence potential
among its charges, with rates of homicide in prison being far
lower than rates of homicide in the free community (Maguire
& Pastore 1997). Studies of capital murderers have determined
the base rate of violent rule infractions to be .06 per year or less
and repeat murders to occur at a rate of .002 or less (Marquart
& Sorensen 1989; Sorensen & Wrinkle 1996).
After educating jurors as to the low level of violent threat
posed to inhabitants of the prison community by capital defendants in general, the next step is to individualize the risk
prediction. Actuarial studies include a broad array of predictor variables, making it possible to specify the probability that
a defendant possessing certain characteristics will re-offend
(Monahan 1996). Studies developing and testing actuarial
models have found a number of consistent correlates of prison
misbehavior and adjustment problems (Gendreau, Goggin, &
Law 1997; Proctor 1994; Woolredge 1991). Recent developments in research provide a sound scientiﬁc methodology for
assessing the level of violence risk posed by particular capital
defendants. This paper summarizes the methodology and
ﬁndings of the most comprehensive actuarial assessment ever
completed on this topic.
Methodology of the Current Study
The rarity of repeat violence among incarcerated murderers necessitates drawing a large enough sample to ensure the
base rates of violence and the effects of its correlates can be
accurately estimated. For this reason, the entire population of
cases for which information was available has been included.
Since the goal is to assess the potential threat posed by capital
murder defendants in Texas, the population of cases was drawn
from the records of murderers currently incarcerated in the
Texas Department of Criminal Justice — Institutional Division
(TDCJ-ID). The study population consists of 6,390 murderers
who had served an average of 4.55 years during January 1990
through March 1999.
Violent acts are deﬁned herein as assaultive or dangerous acts
that either do cause, or have the imminent potential to cause,
serious bodily injury. This deﬁnition includes homicides and
aggravated assaults committed against guards and inmates.
Indicators of institutional violence and variables useful in
predicting violence in the prison system were gleaned entirely
from ofﬁcial records maintained by the TDCJ-ID. Homicide
log books were consulted to determine which inmates had been

involved in homicides during the studied period. Level 1 inmate
rule violations extracted from computerized records were relied
upon as the primary measure of violent acts directed toward
other inmates, including assaults with a weapon, ﬁghting with
a weapon and other violent acts.
Some level 1 rule violations were speciﬁed generically as
any act deﬁned by Texas law as a felony. In these instances, the
individual inmate folders were consulted to determine the exact
nature of the offense. Conviction data were also examined,
as the standard practice of the TDCJ-ID is to prosecute and
convict inmates for further assaultive offenses committed while
conﬁned (Eichenthal & Jacobs, 1991). Unspeciﬁed level 1 rule
violations and convictions were generally assaults on guards.
Together these ofﬁcial records were used to determine the extent
of violent acts perpetrated against the TDCJ-ID staff. Additional
potential predictors identiﬁed in previous studies (Gendreau
et al. 1997; Proctor 1994; Woolredge 1991) were also retrieved.
These variables include pre-prison information speciﬁcally related to the inmates’ personal characteristics, criminal histories,
and the offenses that resulted in their incarceration.
Summary of Findings
The ﬁrst step in performing an actuarial analysis is to construct the base rate of violence that can be expected from capital
defendants. The table below shows the number of violent acts
committed by the 6,390 incarcerated murderers who, at that
time had served an average of 4.55 years, and the percentage of
the group that was involved. Table 1 reports only 7 homicides
were committed by inmates during their cumulative 29,074.5
years served. Not one guard was murdered during the sample
period, though 33 aggravated assaults were committed against
guards. One-half of one percent of the incarcerated murderers
were responsible for these assaults. The total rate of violence
was about 2 per 100 inmates per year, involving 8.4 percent of
the inmates.
Described in Table 1 are the actual levels of violence among
inmates incarcerated during the 1990s. To make these analyses
applicable to life-sentenced capital murderers, the likelihood of
violence must be estimated for their minimum 40-year term.
Estimating this likelihood of violence is more complicated
than simply multiplying the observed levels of yearly violence
by the number of years to be served, however, because most
inmates who commit violent acts do so in their initial stages
of incarceration. Institutional control mechanisms, aging, and
adjustments to the prison environment make it extremely rare
for an inmate to become involved in an initial act of violence
after being incarcerated beyond 10 or 15 years (Cunningham &
Reidy, 1998; Sorensen, Wrinkle, and Gutierrez 1998).
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Table 1
Violent Acts Committed By 6,390 Incarcerated Murderers During January 1990 Through March 1999.
Violent Acts

Number of
Acts Occurring

Percentage of
Inmates Involved

Against guards
Aggravated assault
Against inmates
Homicide
Assault with a weapon
Fight with a weapon
Other violence

33

0.5%

7
352
307
12

0.1%
4.4%
4.2%
0.2%

Total

711

8.4%

Holding all institutional factors constant, the estimated likelihood of violence being committed by a newly received capital
murderer over the next 40 years in the Texas Department of
Criminal Justice — Institutional Division is 16.4 percent. The
approximate risk of a given capital murderer committing any of
the offenses cataloged in Table 1 over the entire period of their
incarceration is essentially double the observed estimates. For
example, the probability a capital defendant will kill again while
incarcerated over the next 40 years is 0.2 percent, or about 2
in 1000.
After calculating the expected baseline rate of violent threat
posed by capital murderers, the next step in the analysis sought
to ﬁnd factors that would aid in the prediction of violence.
From the entire inventory of potential predictor variables available, six were found signiﬁcantly related to violence among the
incarcerated murderers. Involvement in a contemporaneous
robbery/burglary, presence of multiple victims and additional
murder attempts/assaults relate to the circumstances of the
offense. Gang membership, having served prior prison term,
and age relate to characteristics of the offender.
Table 2
Predictors of Violence Among
Incarcerated Murderers (N=6,390)
Predictor Variable
Robbery/burglary
Multiple victims
Attempted murder/assault
Gang membership
Prior prison term
Age less than 21
Age 26 through 30
Age 31 through 35
Age over 35
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Percentage Point
Increase/Decrease
7.4
5.6
4.0
10.4
5.3
5.5
-7.2
-12.3
-14.4

2004

As shown in Table 2, not all murderers have the same propensity toward violence. It is possible to match the characteristics
of a particular capital defendant to a group of similar incarcerated murderers, thus producing an individualized prediction.
The likelihood of violence for any given case can be calculated
by adding or subtracting the predictor variables from the base
rate of 16.4 percent to come up with an overall risk score. For
example, involvement in a robbery or burglary during the commission of the offense increases the likelihood of violence by 7.4
percentage points above 16.4 percent, making the likelihood of
violence among those who were involved in a robbery/burglary
murder 23.8 percent over their 40 year term of incarceration.
Hypothetically, the likelihood of violent risk posed by an incarcerated murderer over a 40-year term ranges from 2 percent for
those over the age of 35 with no other aggravating case features
to 54.6 percent for youths under the age of 21 whose personal
and offense characteristics included all other predictor variables.
Conclusion
The lives of capital murder defendants in Texas rest upon
jurors’ abilities to predict future behavior. Juries, however, often
make these decisions without information that would allow
them to make an educated decision. Inﬂuenced by popular culture and stereotypes, jurors tend to overestimate the likelihood
of violent recidivism. Uninformed, even misguided, about the
actual likelihood that a murderer will engage in repeat acts of
violence, jurors have unwittingly contributed to Texas’ standing as the most active death penalty jurisdiction in the United
States (Bowers & Steiner 1999; Brown v. Texas 1997).
Research has shown that the violence attributed to murderers
in prison is exaggerated (Cunningham & Reidy 1998). The current study has found the likelihood of repeat murder expected
from a life-sentenced capital murder defendant to be approximately 2 in 1000 over a 40-year term, while the risk of assaultive
behavior in general is about 16 in 100. This suggests the utility of
capital punishment as a means of incapacitation is limited. This

also debunks the myth perpetuated by many clinicians testifying in capital trials that the level of threat posed by a particular
capital murder defendant is nearly certain (Marquart, EklandOlson, & Sorensen 1989). At the same time, several speciﬁc
factors that contribute to the likelihood a particular offender
will commit future violence have been identiﬁed.

Jon Sorensen is Professor of Justice Studies at
Prairie View A&M University. He has recently
completed a comprehensive empirical examination of capital punishment in Texas with Rocky
Pilgrim that is to be published in the Spring of
2006 by the University of Texas Press.

A recent change in legislation allows defense attorneys to
request juries be instructed on parole eligibility in capital cases.
Now knowing that a capital defendant must serve a minimum
sentence of 40 years before parole consideration, juries are in a
better position to evaluate actuarial evidence such as that presented herein. While predictions regarding dangerousness can
never be certain, accounting for the base rate of violence and
isolating the signiﬁcant predictor variables present in particular
cases greatly enhances the likelihood that such predictions will
be accurate.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
UNITED STATES OF AMERICA

§

VERSUS

§

LAWRENCE CLYDE BRINGIER, JR.

§

CRIMINAL NO.:01-172-D-M3

MOTION FOR DISMISSAL OR CONSOLIDATION
NOW INTO COURT, through undersigned counsel, comes Lawrence Clyde Bringier, Jr. who moves this
Honorable Court to dismiss Counts 9 and 10 of the indictment ﬁled October 31, 2001, as multiplicitous, or to
require the election of a single charge by the United States. Speciﬁcally, defendant avers the following:
1.
Defendant has been charged with two counts of structuring ﬁnancial transactions in the indictment ﬁled
October 31, 2001 in this matter, based on deposits made to a bank account on August 10, 1999 and August 20,
1999, in violation of 31 USC 5324(a)(3).
2.
Under the applicable caselaw, the unit of prosecution is the structuring, rather than the individual deposits,
and so the defendant is potentially faced with multiple punishment for the same criminal conduct, in that a
single structuring has been subdivided into two substantive offenses. In further support of this contention,
defendant relies upon his memorandum in support.
3.
On the face of the indictment, the charges are multiplicitous, and should be dismissed or consolidated into
a legal unit of prosecution. In further support of this contention, defendant relies upon his memorandum in
support.
WHEREFORE, defendant respectfully requests a hearing for the United States to show cause, if it can,
why Counts 9 and 10 of the indictment ﬁled October 31, 2001 should not be dismissed as multiplicitous or
consolidated into a single, legitimate unit of prosecution.
Respectfully Submitted:

________________________________
Michael S. Walsh
Bar Roll Number: 8500
Joseph K. Scott III
Bar Roll Number:
28223
LEE & WALSH
628 North Boulevard
Baton Rouge, LA 70802
Telephone:
225-344-0474
Facsimile:
225-344-9124
CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing has been delivered to Rene Salomon, Assistant
United States Attorney, 777 Florida Street, Suite 208, Baton Rouge, LA 70801, via United States Postal Service,
postage pre-paid.

Michael Sean Walsh
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
UNITED STATES OF AMERICA

§

VERSUS

§

LAWRENCE CLYDE BRINGIER, JR.

§

CRIMINAL NO.:01-172-D-M3

ORDER
Considering the above and foregoing motion:
IT IS ORDERED that the United States of America appear on the______ day of____________, 2004, at
o’clock .m., to show cause, if it can, why:
1.
Counts 9 and 10 of the indictment ﬁled October 31, 2001 should not be dismissed as multiplicitous,
or
2.
Counts 9 and 10 of the indictment ﬁled October 31, 2001 should not be consolidated into a single
unit of prosecution.
Baton Rouge, Louisiana, this_____________day of____________________________, 2004.

____________________________________________________
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JUDGE, MIDDLE DISTRICT OF LOUISIANA
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA
VERSUS

CRIMINAL NO.:01-172-D-M3

LAWRENCE CLYDE BRINGIER, JR.
MEMORANDUM IN SUPPORT OF MOTION FOR
DISMISSAL OR CONSOLIDATION
MAY IT PLEASE THE COURT:
I
Facts
Lawrence Clyde Bringier has been charged with two counts of structuring ﬁnancial transactions by indictment ﬁled by
the United States on October 31, 2001. The indictment states in pertinent part:
28. On or about the dates set forth below, in the Middle District of Louisiana, the following defendants did attempt to
structure, and did structure, a currency transaction for the purpose of evading reporting requirements of a ﬁnancial institution, knowing the ﬁnancial institution’s legal obligation to report transactions in excess of $10,000:
Count

Date

Defendant(s)

Financial Institution

Description of Transaction

9

August 10, 1999

Lawrence Clyde Bringier, Jr.

Louisiana USA Federal Credit Union

BRINGIER and another account holder
attempted to evade reporting requirements by
making two separate deposits of $10,000 cash

10

August 20, 1999

Lawrence Clyde Bringier, Jr.

Louisiana USA Federal Credit Union

BRINGIER deposited exactly $10,000 cash to
evade reporting requirements

Each of the above is a violation of Title 31, United States Code, Section 5324(a)(3), and Title 18, United States Code, Section
2.
Lawrence Clyde Bringier denies culpability for the allegations of the indictment. However, for purposes of this motion
and argument only, defendant will assume arguendo that the United States can show deposits made in these amounts on
the dates alleged.
II
Law & Argument
The issue of multiplicitous indictment for structuring ﬁnancial transactions has been raised in a number of courts reaching
different conclusions. Defendant Lawrence Clyde Bringier Jr. respectfully represents that the facts alleged by the United States
in this indictment show a multiplicitous indictment, which should be dismissed or consolidated into a single count.
An indictment is multiplicitous when it charges a single offense in more than one count in an indictment. “The chief
danger raised by a multiplicitous indictment is the possibility that the defendant will receive more than one sentence for a
single offense.” United States v. Swaim, 757 F.2d 1530, 1537 (5th Cir.), cert. denied, 474 U.S. 825, 106 S.Ct. 81, 88 L.Ed.2d
66 (1985).
In cases where the same statutory offense is charged in separate counts, the Supreme Court has held courts must look
to determine whether Congress meant for them to constitute separate “units of prosecution.” Bell v. United States, 349 U.S.
81, 82-83 (1955). Where congressional intent is unclear, “the ambiguity should be resolved in favor of lenity.” Id. at 83. Furthermore, “doubt will be resolved against turning a single transaction into multiple offenses.” Id. at 84.
Title 31 United States Code 5324(a)(3) provides that:
(a) Domestic coin and currency transactions involving ﬁnancial institutions. No person shall, for the
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purpose of evading the reporting requirements of section 5313(a) or 5325 or any regulation
prescribed under any such section, the reporting or recordkeeping requirements imposed by any
order issued under section 5326, or the recordkeeping requirements imposed by any regulation
prescribed under section 21 of the Federal Deposit Insurance Act or section 123 of Public Law
91-508-(3) structure or assist in structuring, or attempt to structure or assist in structuring, any transaction with one or more domestic ﬁnancial institutions.
The cases interpreting this statute show the appropriate unit of prosecution is the plan to structure or source of
funds, not the individual deposits made. The United States Supreme Court has made clear that the deﬁnition of
structuring is “to break up a single transaction above the reporting threshold into two or more separate transactions.” Ratzlaf v. U.S., 510 U.S. 135, 136 114 S.Ct. 655, 657 (1994) The allegations of the indictment show deposits
by the defendant and his deceased wife separated by a mere ten days, raising the inference that these deposits were
a single transaction.
In most cases where courts have found structuring counts to be multiplicitous, the indictment has charged
separate counts for each deposit or transaction that was made. In United States v. Davenport, 929 F.2d 1169, 1171
(7th Cir. 1991) the defendants were charged with conspiracy to violate 31 USC 5324, violation of 31 USC 5324 by
structuring a $81,500.00 transaction, and ten additional counts of violating 31 USC 5324 by making ten individual
deposits of cash. The Court vacated the ten counts for individual deposits, explaining that “The statute does not
forbid the madking of deposits. It forbids the structuring of a transaction. . . . There was one structuring, one violation. The government’s position leads to the weird result that if a defendant receives $10,000 and splits it up into
100 deposits, he is ten times guiltier than a defendant who splits up the same amount into ten deposits.” (Davenport
at 1171) The Court only brieﬂy touched on the issue of the appropriate unit of prosecution, but concluded “that
the structuring itself, and not the individual deposit, is the unit of crime.” (Davenport at 1172)
In United States v. Nall, 949 F.2d 301, 308 (10th Cir. 1991), the defendants were convicted of three counts of
structuring transactions based on three deposits over the course of nine days. The source of the deposits was a
single lump sum of cash, and the Court held that the transaction structured was the lump sum – not the individual
deposits. Accordingly, two of the three structuring convictions were vacated.
More recent cases have provided similar holdings regarding multiplicitous indictments for structuring of transactions. In United States v. Handakas, 286 F.3d 92 (2nd Cir. 2002), the defendant was charged in one count with
structuring payments greater than $100,000 for a twelve-month period from May 1996 to May 1997. A second count
in the indictment charged the same offense from a period covering May 1997 to May 1998. The government insisted
that these were separate counts because they each charged structuring offenses within a 12-month period. However,
the Second Circuit concluded that there was no statutory basis for segmenting a single course of structuring “based
on 12-month intervals (or any other intervals of time) or by the amount of funds in any interval.” (Handakas at 98)
The United States further argued that the Court should look to the source of the funds, contending that each check
deposited was from a different source, but this contention was also rejected by the Court, holding that individual
deposits could not be charged as separate counts. (citing U.S. v. Nall, supra at 308). The Court of Appeals remanded
the case to the district court to determine whether the second structuring conviction should be vacated.
In United States v. Kushner, 256 F.Supp. 2d 109 (D.Mass, 2003), the District Court granted a motion to dismiss
over 100 counts of structuring as multiplicitous, where the Government charged the defendants with a structuring count for each day in which they attempted to avoid the federal reporting requirements. The District Court
reiterated the rule that the source of the funds structured, not the number of “fractional sub-liminal transactions
made for concealment” was the unit of prosecution. The Court dismissed the 100 counts of structuring, giving
leave to the Government to ﬁle a superseding indictment, presumably for the purpose of consolidation into a single,
legitimate unit of prosecution.
While the issue does not appear to have been addressed by the 5th Circuit Court of Appeals, the recent case of
United States v. Coney, 2003 WL 2004437 (E.D. La. 2003)(unpublished), shows application of the doctrine to reach
the opposite result. In that case, the defendants were an attorney and his wife accused of using “runners” to solicit
personal injury clients. The Court reviewed the caselaw cited above, and rejected the defendant’s arguments that
the ten structuring counts, spread across a ﬁve year period, were in fact a single structuring transaction. Instead,
the Court agreed with the Government’s contention that the focus should be on the defendants’ use of the funds
and ﬁnd that each transaction represented a separate payment to a runner, thereby presenting an individual scheme
to structure a transaction and an individual unit of prosecution.
Comparing these cases to the facts alleged in the indictment, there is nothing to indicate that the deposit of
August 10, 1999 was a separate scheme or plan to structure from the deposit of August 20, 1999. To the contrary,
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the proximity in time of the two deposits would tend to indicate that the source of the funds was the same,
and that if there was any structuring to be proved, there would only be a single count, relying on the doctrine
set forth above.
III
Conclusion
Defendant Lawrence Clyde Bringier respectfully suggests the allegations in the indictment, when compared
with the national trend of caselaw, indicate that only a single count of structuring ﬁnancial transactions has
been alleged in Counts 9 and 10. Accordingly, the defendant urges the Court to dismiss one of the charges
and consolidate the deposits into a single count of structuring ﬁnancial transactions to avoid the danger of a
multiplicitous conviction.
Respectfully Submitted:

___________________________________________
Joseph K. Scott III
Bar Roll Number:
28223
Michael S. Walsh
Bar Roll Number: 8500
LEE & WALSH
628 North Boulevard
Baton Rouge, LA 70802
Telephone:
225-344-0474
Facsimile:
225-344-9124

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing has been mailed to Rene’ Salomon, Assistant United
States Attorney, 777 Florida Street, Suite 208, Baton Rouge, LA 70801, via United States Postal Service, postage pre-paid.

___________________________________________
Joseph K. Scott III
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Coming SOON!
TCDLA Appellate Manual
The purpose of this manual is to acquaint defense lawyers with the criminal
appeals process in Texas. At the beginning of each chapter,
the rules and any relevant statutes are listed, followed by a discussion of the applicable law.
The appellate process is explained from beginning to end:
Motion for New Trial through Petitions for Discretionary Review.
Practice tips and pitfalls are offered throughout,
along with appellate timetable charts and FORMS, FORMS, FORMS!
A chapter on preservation of error is included as are the Rules of Appellate Procedure,
which stress the changes made effective January 1, 2003.
This manual will discuss those changes, some of which are substantial,
and offer advice on how to deal with them. The manual also touches brieﬂy
on original proceedings and capital appeals.
Post-conviction habeas corpus is not included.
Reserve your copy today, call Jennifer Peralez at 512.478.2514.
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COURT OF CRIMINAL APPEALS
PDR OPINIONS
Appellant’s PDR from Harris County – Afﬁrmed
TRAP 25.2(a)(2) does not abridge the appellant’s rights, and is thus, not invalid.
James Edwin Grifﬁn v. State, __ S.W.3d __ (Tex.App. No. 1092-03, delivered 9/29/04); Offense: Burglary of Habitation; Sentence: 10 yrs; COA: Dismissed (No. 06-03-00071-CR
– Texarkana 2003); Opinion: Johnson, joined by everyone but Meyers, who did not participate (8-0 opinion).

Cynthia Hampton

Appellant pled guilty pursuant to a plea agreement, then ﬁled a pro se notice of appeal
that did not comply with TRAP 25.2(a). Also he did not have permission from the court to
appeal. COA dismissed the appeal for lack of jurisdiction. In this PDR Appellant asserts the
COA should not have dismissed his appeal before his brief on the merits was ﬁled because
he is entitled to raise jurisdictional matters on direct appeal. He contends that current TRAP
25.2(a)(2) abridges his substantial right provided by TCCP 44.02 to appeal jurisdictional
matters, and thus, Rule 25.2(a)(2) is invalid.
Held: Because the right to appeal is guaranteed only by statute and because the legislature did not expressly or even impliedly make an exception for appeals of jurisdictional
issues that fall outside the statutory exceptions, the requirements of the current Rule
25(a)(2) are consistent with the initial legislative intent and do not impermissibly abridge
the right to appeal. In response to the Helms case (holding that all non-jurisdictional issues
are waived if defendant pleads pursuant to a plea bargain), the legislature amended former
TCCP art. 44.02, with the following proviso, which read in part:
[B]efore the defendant who has been convicted upon either his plea of
guilty or plea of nolo contendere before the court and the court, upon
the election of the defendant, assesses punishment and the punishment
does not exceed the punishment recommended by the prosecutor and
agreed to by the defendant and his attorney may prosecute his appeal, he
must have permission of the trial court, except on those matters which
have been raised by written motion ﬁled prior to trial.

Mike Charlton
The plain language of the 1977 amendment to art. 44.02 includes nothing to indicate the
legislature intended to exempt jurisdictional issues from the general limits of the proviso.
In 1998, art. 44.02 was repealed and replaced with Rule 25.2. The current Rule 25.2 merely
carries out the purpose of the legislature’s original rule: to eliminate meritless appeals after
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the trial court accepted the terms of a plea agreement. “As the
legislature saw it, the restrictions of the 1977 proviso applied
to any matter in the case, without limitation.” Cooper v. State,
45 S.W.3d 77, 80 (Tex.Crim.App. 2001). Jurisdictional matters
may be raised on appeal if they ﬁt within the limited right of
appeal granted by the legislature, or they may be litigated by writ
of habeas corpus. Here, Appellant did not comply with Rule
25.2(a). Thus, COA did not err in dismissing his appeal.
Appellant’s PDR from Harris County – Afﬁrmed
Deadly weapon ﬁnding was properly entered.
LaKeith LaWayne Coleman v. State, __ S.W.3d __ (Tex.Crim.App.
Nos. 1466-03 & 1480-03, delivered 9/29/04); Offense: POCS
(cocaine & PCP) + $150,000 ﬁne; Sentence; 50 & 60 yrs; COA:
Afﬁrmed (113///496 – Houston [1st ] 2003); Opinion: Meyers;
Concurring Opinion: Cochran.
After ﬁnding Appellant guilty, the jury determined that he
had used a deadly weapon during commission of the offenses.
In this PDR, as he did on appeal, Appellant asserts the evidence
at trial was insufﬁcient to support the deadly weapon ﬁnding.
Held: The evidence was sufﬁcient to support the deadly
weapon ﬁnding. At trial the ofﬁcers testiﬁed they were conducting surveillance and saw what appeared to be drug-selling
going on in Appellant’s truck. After he was cuffed and detained,
ofﬁcers got consent to search the truck, but found nothing.
They then went to Appellant’s home, where they found lots of
dope. Some weapons were found in a bedroom. The jury sent
out a note regarding the deadly-weapon special issue. The note
asked: “Please deﬁne ‘commission of the offense.’ Does this mean
during the defendant’s detainment or in relation to the offense?
Is this a speciﬁc point in time?” The trial court answered: “In
these cases ‘commission of the offense’ means during the time
the defendant possessed a controlled substance with intent to
deliver it.” Appellant asserts “where no individual is observed in
actual physical control over the weapon, and where the weapon
is found a signiﬁcant distance from the controlled substance,
then the evidence is not sufﬁcient to support an afﬁrmative
ﬁnding of use or exhibition of a deadly weapon during the
commission of an alleged narcotics offense.” However, CCA
disagrees:
[A]s the Patterson[ v. State, 769 S.W.2d 938
(Tex. Crim. App. 1989)] Court explained, one
can “use” a weapon without exhibiting it, but
not vice versa. Id. Neither side disputes that
the weapons at issue in this case were not
“exhibited” within the meaning of the article.
*** [W]e believe a defendant’s proximity
to the guns at the time of the search is not
dispositive. . . . Here . . . drugs and weapons
were found in the only bedroom with a bed,
mail found in that bedroom was addressed
to Appellant, he told an interviewer that he
lived in the house alone, and the utilities were
registered in his name. . . . In Gale[ v. State,

998 S.W.2d 221 (Tex. Crim. App. 1999), the
Court stressed the proximity of the weapons
to the drugs, not the proximity of the guns to
the defendant. The real question is whether
the weapons are found to have facilitated
Appellant’s possession and intended distribution of the drugs. In this case, a rational jury
could have found that Appellant “used” the
weapons in order to facilitate his possession
and distribution of the narcotics. *** [T]he
“cumulative effect” of the factors discussed
here in Appellant’s case could have allowed
a rational jury to determine that he used
the weapons to protect the narcotics and
the proceeds therefrom. As the trial judge in
Appellant’s case instructed the jury, “during
the commission of the offense” in a drug
possession case means just that: while in possession of drugs with intent to deliver them,
the defendant is committing the offense. It
is irrelevant that Appellant was not in the
residence at the time the ofﬁcers discovered
the weapons.
So, even though Appellant was handcuffed and sitting in the
back of the ofﬁcer’s car, the jury could have reasonably believed
he was using the weapons to facilitate commission of the offense.
Judgment is therefore afﬁrmed.
Appellant’s PDR from Montgomery County – Afﬁrmed
Oral plea of guilty is not required by Art. 27.13.
Eusebio Soloranzo Costilla v. State, __ S.W.3d __ (Tex.Crim.
App. No. 1901-02, delivered 10/6/04); Offense: Felony DWI;
Sentence: 5 yrs; COA: Afﬁrmed (84///361 – Beaumont 2002);
Opinion: Holcomb, joined by everyone but Womack, who
concurred in result.
Appellant, an alien, spoke only Spanish. He entered a nonnegotiated plea though his bilingual attorney after counsel
assured the court he had explained the plea process to him,
and the trial court assessed punishment. He later ﬁled a motion for new trial asserting he was tricked into pleading guilty
because trial counsel told him he would get fewer than three
years. PDR was granted to determine whether TCCP Art. 27.13
requires an oral plea to be entered, and whether the trial court
in this case erred by failure to require one, thus rendering his
plea involuntary.
Held: The statute does not require an oral plea. Relying on
Shields v. State, 608 S.W.2d 924 (Tex.Crim.App. 1980), COA held
on direct appeal that “Article 27.13 is complied with, regardless of who actually speaks, so long as it occurs in open court,
in the presence of the defendant, who acknowledges the plea
as his.” CCA disapproves of such a broad reading of Shields:
“any complaint arguing deviation from Article 27.13 should be
evaluated under the particular facts of that case to determine
whether the trial court complied with the applicable law. Here,
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we conclude the appellate court did just that.” CCA says the
intent of the statute is satisﬁed, as it was here if the “accused
voluntarily desires to plead guilty.” Here, all facts point to
Appellant’s voluntary desire to plead guilty: he was present,
and the plea was entered in open court by Appellant, albeit
through his bi-lingual attorney. That is all the statute requires.
CCA does, however, observe:
As we reasoned in Shields, however, the better
practice is to inquire of the defendant personally what his plea is. 608 S.W.2d at 927. But, as
Shields instructs and the facts bear out here,
appellant had ample opportunity to make
known, subsequently, and with the aid of
an interpreter, his appellate complaint that
his plea was involuntary due to a language
barrier. With the facts as they are, including
the written acknowledgments, waivers, and
stipulations, we cannot say that appellant’s
conviction is invalid because the trial court
did not secure an oral plea, and consequently,
his plea was involuntary. Although we ﬁnd
its reasoning unnecessarily broad, the appellate court did not err because the trial
court complied with the law. Shields, 608
S.W.2d at 927.

of the offense even if the trial court had accepted the stipulation and prevented mention
of the name of the offense at any stage of the
trial except the indictment, 2) the character
conformity inference of the prior conviction
was not particularly strong, 3) the conviction
itself was for one of the less serious offenses
subject to the registration statute, and 4)
the evidence supporting the conviction was
substantial. We have fair assurance that the
error, if any, did not inﬂuence the jury, or had
but slight effect.
Judgment is therefore afﬁrmed.
[***Note: CCA did not decide there was error, but just presumed there was because COA had.]
Appellant’s PDR from Harris County – Afﬁrmed.
Reviewing Court must defer to trial court’s ruling in denying
motion for new trial.
Maurice Jabarr Charles v. State, __ S.W.3d __ (Tex.Crim.App.
Nos. 1729-03, 1730-03, 1731-03, delivered 10/6/04); Offense:
Agg. Rob, Agg. Kidnapping, Attempted Burglary; Sentence:
15, 40 & 3 yrs; COA: Afﬁrmed (Nos. 14-01-01247-CR, 14-0101248-CR &, 14-01-01249-CR – Houston [14th] 2003); Opinion
Cochran.

Judgment is therefore afﬁrmed.
Appellant’s PDR from Lubbock County – Afﬁrmed.
Harmless error analysis was not erroneous.
Robert Herring v. State, __ S.W.3d __ (Tex.Crim.App. No. 358-03,
delivered 10/6/04); Offense: Failure to register as a sex offender;
Sentence: 2 yrs state jail; COA: Afﬁrmed (2003 Tex. App. LEXIS
3642 – Amarillo 2003 – not yet published); Opinion: Keller
At his trial, Appellant, who was deaf, wanted to stipulate that
he had been convicted of an offense (indecency) without saying
what it was or offering any underlying facts. The state objected
and the trial court refused to accept the stipulation. Appellant
claimed he was entitled to stipulate based on Tamez v. State,
11 S.W.3d 198 (Tex.Crim.App. 2000), a felony DWI case. The
underlying offense was referred to at trial by the prosecution,
which had also read the indictment – containing the offense
– to the jury. COA held that error, if any, was harmless. PDR
was granted to second guess this ruling.
Held: COA did not err in holding the error harmless. Appellant concedes the statute requires the state to read the indictment, but argues the prior offense was inﬂammatory because
the state mentioned it repeatedly during guilt/innocence. CCA,
after re-evaluating the evidence, disagrees and concludes:
[T]he State’s repetition of the name of the
offense at various stages of the trial was not
harmful because: 1) the jury would have
known of, and been reminded of, the nature
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Appellant, 14 years old when the offenses were committed,
was certiﬁed as an adult, pled guilty to all three, and opted
to have a jury assess punishment. He ﬁled a motion for new
trial which was heard by afﬁdavits only. The state ﬁled no
controverting afﬁdavits. On appeal he argued that TCCP Art.
21.8(b), which prohibits the trial court from summarizing or
commenting on the evidence when he rules on a motion for new
trial, allowed the COA to create an “irrebuttable presumption”
that the trial court disbelieved Appellant’s afﬁdavits. PDR was
granted to determine the correct standard of review when the
trial court overrules a motion for new trial, and whether the trial
court correctly denied the new trial in Appellant’s case.
Held: In context of the denial of a motion for new trial, a
deferential rather than de novo standard applies to review of
a trial court’s determination of historical facts when that determination is based, as here, solely upon afﬁdavits regardless
of whether the afﬁdavits are controverted. Appellant argued
that because his six afﬁdavits were uncontroverted by the state,
the trial court should have believed them and granted a new
trial. CCA disagrees. The trial judge has discretion to discount
factual assertions in an afﬁdavit by an interested party that
are not “clear, positive and direct, otherwise credible, and free
from contradictions and inconsistencies, and could have been
readily controverted.” (CCA here quotes from Tex.R.Civ.Pro.
166a(c), setting out standard for summary judgment proof
based on “uncontroverted testimonial evidence of an interested
witness.”) An appellate court, in its review, must defer to the
trial court’s ruling to the extent that any reasonable view of

the record evidence will support that ruling. This is what COA
did, thus no error.
Held: Because the trial judge is prohibited from commenting on the evidence in ruling on a motion for new trial, reviewing courts may impute implicit factual ﬁndings that support
the trial judge’s ultimate ruling on that motion when such
implicit factual ﬁndings are both reasonable and supported
in the record. Art. 21.8(b) prohibits the judge from making any
comment on the evidence in ruling on a motion for new trial.
This prohibition has been a part of Texas statutory law since at
least 1880. Thus, appellate courts must defer to any reasonable
implied factual ﬁndings the trial court might have made in
denying a motion for new trial. Here Appellant complains the
COA’s reasoning is premised on a clear factual error, namely, the
trial court ordered the hearing be conducted by afﬁdavits and
implies that he was prevented from presenting live testimony by
the trial judge’s policy “and the policy of virtually every criminal
district judge in Harris County.” However, CCA notes that Appellant requested a hearing on afﬁdavits, wrote the order, and
presented no live witnesses. Having received precisely what he
requested, Appellant is estopped from complaining that COA
“presumed” the trial court could have disbelieved his afﬁdavits
because he was unwilling to have their testimony tested in the
crucible of cross-examination. Here, the trial court could have
easily disbelieved the afﬁdavits, found them inconclusive, contradictory, internally inconsistent, or ambiguous. Or, as stated by
COA, the judge may have viewed the afﬁdavits with skepticism
because they were not supported by any offer of live testimony.
Having said this, CCA afﬁrms the COA’s judgment.
State’s PDR from Travis County – Reversed.
Notice of appeal signed by city attorney was sufﬁcient to invoke
COA’s jurisdiction.
State v. Robert Blankenship, __ S.W.3d __ (Tex.Crim.App. Nos.
1998/99/00/01/02/03/04/05-03, delivered 10/6/04); Offense:
Eight violations of two city ordinances; Sentence: $1000 ﬁne
each; COA: State’s appeal dismissed (123///99 – Austin 2003);
Opinion: Hervey (9-0).
After being convicted in an Austin Municipal Court, Appellant appealed to the County Court, which reversed his convictions. The state appealed to COA, which dismissed the appeal
for lack of jurisdiction because the notices of appeal were signed
by the assistant city attorney, not the county attorney. PDR was
granted to determine who “made” the appeal.
Held: The county attorney “made” the appeal. The City
timely ﬁled a notice of appeal and an amended notice of appeal stating the “County Attorney has consented to the City
Attorney prosecuting this appeal under Article 45.201 of the
Code of Criminal Procedure.” COA ruled the assertion in the
City’s amended notice that the county attorney consented to
this particular appeal under Article 45.201 failed to satisfy
Article 44.01(d) requiring the county attorney to “make” the
appeal. The state argues the assertion in the amended notice
was sufﬁcient to infer personal authorization by the county at-

torney for the appeal. CCA does not agree it was an adequate
substitution for the county attorney’s personal, express, and
speciﬁc making of an appeal as required by article 44.01. Article
45.201 relates to the consent of the county attorney for a city
attorney or assistants to “handle” or prosecute an appeal. It does
not trump the requirements of article 44.01 as to the notice of
appeal. In Muller v. State, 829 S.W.2d 805, 810 (Tex.Crim.App.
1992), CCA ruled that TCCP Art. 44.01(d) authorizes only
the prosecuting attorney (in this case the county attorney) “to
make an appeal by personally authorizing – in some fashion
– the speciﬁc notice of appeal in question” prior to expiration
of the deadline for perfecting an appeal. However, Muller also
held that to comply with the statute, he must either physically
sign the notice of appeal or “personally instruct and authorize
a subordinate to sign the speciﬁc notice of appeal in question.”
Because of the jurisdictional limitations of Article 44.01, CCA
further reads the statute to require this personal authorization
to occur prior to the expiration of the ﬁfteen day window of
appeal. However, in this case, CCA says the assertion in the
City’s amended notice of appeal that the “County Attorney
has consented to the City Attorney prosecuting this appeal”
is “in some fashion” a written express personal authorization
by the County Attorney of this speciﬁc notice of appeal in this
particular case. COA erred, thus judgment is reversed, and case
is remanded for further proceedings.
Appellee’s PDR from Nueces County – Reversed
Standard of review is de novo for quashing of indictment for
insufﬁcient notice.
State v. Moff, __ S.W.3d __ (Tex.Crim.App. No. 458-03, delivered
10/6/04); Offense: Misapplication of ﬁduciary property: Sentence: none (indictment quashed); COA: Reversed trial court’s
ruling (133///648 – Corpus Christi 2003); Opinion: Meyers
Appellee, Nueces County’s chief appraiser for 20 years,
was indicted for misapplying property, “to-wit: money and
credit cards, of the value of $20,000.00 or more but less than
$100,000.00,” and used them to make “purchases without the
effective authorization of the Nueces County Appraisal District
Board of Directors.” The trial court quashed the indictment for
failing to allege the speciﬁc purchases made without consent of
the Board, but COA reversed, holding the trial court had abused
its discretion because indictment tracked the statute and was
therefore sufﬁcient. PDR was granted to determine whether
the trial court abuses its discretion in quashing an indictment
because it lacks speciﬁcity.
Held: The correct standard of review when reviewing a
trial court’s decision to quash an indictment is de novo rather
than abuse of discretion. Prior to Guzman v. State, 955 S.W.2d
85 (Tex.Crim.App. 1997), appellate courts used an abuse of
discretion standard when reviewing the trial court’s decision
to quash an indictment. CCA now changes its mind:
The amount of deference appellate courts
afford a trial court’s rulings depends upon
which “judicial actor” is better positioned to
November

2004

VOICE FOR THE DEFENSE 35

decide the issue. Guzman, 955 S.W.2d at 89.
The sufﬁciency of an indictment is a question
of law. When the resolution of a question of
law does not turn on an evaluation of the
credibility and demeanor of a witness, then
the trial court is not in a better position to
make the determination, so appellate courts
should conduct a de novo review of the issue.
While this case is different from Guzman in
that it involves the Appellee’s due process
right to notice of the charges against him,
our reasoning for modifying the standard of
review is the same. The trial court’s decision
in this case was based only on the indictment,
the motion to quash, and the argument of
counsel, so the trial court was in no better
position than an appellate court to decide
this issue.
Having set the standard of review, CCA then conducts its
own de novo review of the trial court’s ruling.
Held: The trial court did not err in quashing the indictment
because the state failed to provide sufﬁcient notice to inform
the accused of the speciﬁc acts for which he was charged.
Ordinarily, an indictment is legally sufﬁcient if it delineates the
penal statute in question. Daniels v. State, 754 S.W.2d 214, 218
(Tex.CrimApp.1988); Thomas v. State, 621 S.W.2d 158, 161 (Tex.
Crim.App. 1981) (opinion on rehearing); Haecker v. State, 571
S.W.2d 920, 921 (Tex.Crim.App. 1978). However, these cases are
different from this case because the issue in those cases relates
to whether the terms used in the indictment are sufﬁciently
speciﬁc to provide notice to the defendant. Thus, this rule applies when the indictment is framed under a statute in which
the act constituting the offense is deﬁned so that the accused
is informed of the nature of the charge. Haecker, 571 S.W.2d
at 921. In cases such as this one, in which each unauthorized
transaction was a separate criminal act but together constitutes
the single offense of misapplication of ﬁduciary duty, details
regarding the speciﬁc acts on which the state intends to rely are
not required to be listed in the indictment as long as they are
provided by some other means. Here, the indictment alleges the
illegal purchases occurred “on or about and between January 1,
1993 and December 31, 1999.” As CCA explains:
Although the indictment correctly tracks
the language of the statute, in this type of
case, that alone is not sufﬁcient to fulﬁll the
constitutional and statutory requirements of
speciﬁcity. It is unreasonable to require the
defendant to gather evidence and prepare a
defense for each of the credit card and cash
transactions he made during the seven-year
time frame in the indictment. Thus, additional information that is reasonably necessary for the defense to prepare its case must
be provided. This is not to say that the State
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must lay out its case in the indictment, only
that the defendant must be informed of the
speciﬁc transactions that allegedly violate
the statute.
Because the state failed to provide the requisite notice, the
trial court did not err in quashing the indictment. COA’s judgment is therefore reversed, and the case is remanded to the trial
court. CCA also notes that no harm analysis is appropriate here
because the state appealed rather than reﬁle the indictment, so
there has been no trial.
Appellant’s PDR from Hidalgo County – Reversed
Texas has jurisdiction over capital murder prosecution if
any element of the offense is committed in Texas. Humberto
Rodriguez Jr. v. State, __ S.W.3d __ (Tex.Crim.App. No. 156803, delivered 10/13/04); Offense: Agg. Kidnapping & Capital
Murder; Sentence: 28 yrs & Life; COA: Reversed in part (2003
Tex. App. LEXIS 6962 – Corpus Christi, 2003)(not published);
Opinion: Hervey (9-0).
Appellant helped kidnap Salinas, a potential government
witness in a drug case, who was abducted from his store in
McAllen and taken to Mexico, where he was killed. Kidnapping was the aggravating element of the capital murder case.
COA reversed after holding that Texas did not have territorial
jurisdiction over the offense. State’s PDR was granted to second-guess this ruling.
Held: Because the Penal Code’s capital murder provision
explicitly refers to its murder provision, CCA hold the offense
of murder or an element of murder (either the conduct or a
result) must be committed within this state in order for Texas
to have jurisdiction over the offense of capital murder. CCA
analyzes the relevant statute, TPC § 1.04(a)(1), which provides
for territorial jurisdiction “if either the conduct or a result that is
an element of the offense occurs inside this state.” CCA reads this
language in a manner that avoids ambiguity and absurd results.
Thus, the phrase “that is an element of the offense” applies to
both “conduct” and “result.” Section 1.04(b) also deﬁnes the
result element: “If the offense is criminal homicide, a ‘result’ is
either the physical impact causing death or the death itself.” It is
undisputed that the result element of this murder did not occur
in Texas. Thus, territorial jurisdiction in this case depends on
whether one or more of the conduct elements occurred in Texas.
After a brief analysis, CCA decides in the afﬁrmative. Here, the
state alleged and proved murder in the course of kidnapping.
The kidnapping was the required aggravating “nature of conduct” element that elevated the offense from murder to capital
murder. Because the kidnapping occurred in Texas, Texas has
territorial jurisdiction over the offense under § 1.04(a)(1) of
the Penal Code. COA’s judgment is reversed, and the case is
remanded for further proceedings.

HABEAS CORPUS OPINION
Habeas Corpus Application from Harris County – Relief
Denied
Counsel was not ineffective for introducing Applicant’s postarrest silence.
Ex Parte Wendell Keith White, __ S.W.3d __ (Tex.Crim.App. Nos.
74,757 & 74,758, delivered 9/29/04); Opinion; Price.
Applicant is serving sentences for murder and aggravated
assault. The facts showed that Applicant, after being punched
in the face by an angry patron in the parking lot of a bar, ran
over two women, killing one and seriously injuring the other.
The issue at trial was whether Applicant committed the offenses
intentionally. The convictions were afﬁrmed on direct appeal.
White v. State, Nos. 01-99-00424-CR, 01-99-00425-CR, 2000
Tex.App. LEXIS 3623 (Tex.App. – Houston [1st] 2000, pet. ref ’d)
He now claims his trial counsel were ineffective for, among other
things, opening the door to the prosecutor’s cross-examination
regarding Applicant’s post-arrest silence. The trial court, after a
hearing by afﬁdavit, agreed with Applicant and recommended
relief be granted.
Held: Because the record does not support the trial court’s
ﬁndings, relief is denied. At trial Applicant testiﬁed he had
been beaten up, was afraid, lost his glasses, and did not realize
he had run over the women. Defense counsel asked Appellant
whether he had told police his version of what had happened at
the bar. Applicant replied that he had not. Counsel stated in his
afﬁdavit that he thought the best way to introduce the theory
that Applicant acted unintentionally would be to demonstrate
that Applicant was a victim of circumstance. The trial court
found this did not advance counsel’s trial strategy. However,
other witnesses testiﬁed that Applicant revved his engine and
actually drove toward the bar. Also, Applicant did not remain
silent after being arrested, but told the ofﬁcers he was at home
all evening. Assuming this was error, CCA ﬁnds the record
does not support the conclusion that there was a probability of
a different outcome had trial counsel not opened the door to
testimony about the applicant’s post-arrest silence. CCA also
rejects Applicant’s other complaints, and denies relief.

DEATH PENALTY OPINIONS
Direct Appeal from Hardin County – Afﬁrmed
Jamaal Howard v. State, __ S.W.3d __ (Tex.Crim.App. No.
74138, delivered 10/13/04); Opinion: Per Curiam; Meyers &
Holcomb.
Facts: Appellant stole his grandfather’s gun and killed the
clerk during a stop-and-rob of a Chevron. He took $114.00 and
a carton of cigarettes. He denied the offense until he was told the
entire event was captured on the store’s surveillance video.

Issues:
1. Evidence insufﬁcient to support future dangerousness.
Held: The evidence is sufﬁcient. The state introduced evidence that Appellant punched a pregnant teacher, possessed
illegal drugs, committed burglaries as a juvenile, fought with the
ofﬁcers and other inmates, and had an anti-social personality
disorder. The facts of the offense, as well as the evidence introduced at punishment, demonstrate his future dangerousness.
2. Objectionable jury argument by prosecution at punishment. In arguing for death the prosecutor, over objection, said:
“When he is not waiting for capital murder trial and not going
to have to be on his best behavior, then what is he going to act
like? Gang activity, 5-9 Hoover Crypts [sic], and Crypts [sic] are
in prison, too. He will fall right in with his old buds; extortion,
rape, drug trafﬁcking –”
Held: Any error was harmless. The prosecutor had made
similar comments previously, which were unobjected-to. Cf,
Massey v. State, 933 S.W.2d 141, 149 (Tex.Crim.App. 1996)
(holding that if defendant objects to admission of evidence but
same evidence is subsequently introduced from another source
without objection defendant waives earlier objection)
3. Prosecutor commented on Appellant’s failure to testify.
Appellant objected when, during closing argument, the prosecutor said:
[Prosecutor]: That’s the type of person you’re
dealing with in Jamaal Howard. And since
that time not one feeling of remorse, not one
word of sorry.
***
In fact, he told Ranger Wilson, “I’m not
sorry.” That’s the type of person you are dealing with in Jamaal Howard.
Held: No error because Wilson testiﬁed that Appellant told
him he had no remorse. Although the prosecutor’s comment
on a defendant’s failure to show remorse is tantamount to a
comment on his failure to testify, see Davis v. State, 782 S.W.2d
211, 222 (Tex.Crim.App. 1989)(citing Dickinson v. State, 685
S.W.2d 320, 324 (Tex.Crim.App.1984)), cert. denied, 495 U.S.
940 (1990), if there is evidence in the record supporting the
comment, then no error is shown. Here the deputy testiﬁed
that Appellant said he was not sorry for killing the clerk. The
prosecutor’s argument was therefore a proper summation of
the evidence.
4. Appellant is mentally retarded, and therefore his execution would violate the Eight Amendment.
Held: Because the evidence does not support Appellant’s
claim he is mentally retarded, his Eighth Amendment claim is
rejected. Appellant argued his mental state had begun declining
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while he was still in grade school due to the onset of schizophrenia. During a competency hearing, two experts were of the
opinion that Appellant did indeed suffer from schizophrenia,
and one even said he had an IQ of 65-70 and was “borderline”
mentally retarded. However, Dr. Gripon testiﬁed that Appellant
did not have schizophrenia. The testimony was not sufﬁciently
developed to establish that Appellant was “mentally retarded”
under guidelines set in Ex parte Briseno, 135 S.W.3d 1, 5 (Tex.
Crim.App. 2004).
Other rejected issues: evidence insufficient to support
verdict on mitigation special issue; ineffective assistance of
counsel.
Direct Appeal from Navarro County – Afﬁrmed.
Ronnie Paul Threadgill v. State, __ S.W.3d __ (Tex.Crim.App.
No. 74458, delivered 10/13/04); Opinion: Meyers; Concurring
Opinion: Womack, joined by Johnson and Cochran.
Facts: Appellant shot and killed the passenger (McDonald)
in a car that was sitting outside the “Pleasure Garden Club.”
The driver had gotten out to talk to someone when Appellant
jumped into the car and shot McDonald, then drove away. The
other passenger (Williams), jumped out of the car before it left
the Pleasure Garden. Appellant stopped at a stop sign, pulled
McDonald out of the car, and left him on the street. He later
died. Police gave chase after the incident was reported, and
arrested Appellant after he had wrecked the car and was attempting to hide under a semi-trailer at a Mobil station. Several
witnesses identiﬁed Appellant as the assailant. CCA holds the
evidence was sufﬁcient to support the verdict.

of the LIO.
PDRs Granted September 29, 2004
No. 2081-03 Hayward, Shantee D. 09/29/04 S Harris Murder
1. Did the court below erroneously hold that the trial court committed reversible error by denying Appellant’s requested charge
on the offense of misdemeanor assault as a lesser included
offense of murder where the assault admitted to in appellant’s
videotaped statement, the only evidence purportedly raising
the issue of assault as a lesser included, namely hitting with the
hands, was not within the conduct charged in the indictment,
namely stabbing with a knife or piece of glass?
2. Did the court below erroneously hold that the trial court
committed reversible error by denying Appellant’s requested
charge on the offense of misdemeanor assault as a lesser included offense of murder where there was no evidence that
the instrument that caused the complainant’s injuries was not
a deadly weapon?
3. Did the court below erroneously hold that the trial court committed reversible error by denying Appellant’s requested charge
on the offense of misdemeanor assault as a lesser included
offense of murder where death was the result of the criminal
conduct alleged in the indictment and a fact ﬁnding of only
bodily injury, an element of the offense of misdemeanor assault,
was accordingly rationally impossible under texas law?
4. Can the offense of misdemeanor assault ever be a lesser
included offense of the offense of murder under current Texas
law?

Issues:
No. 0023-04 Kelly, Carlos 09/29/04 S Refugio POCS
1. Blood/DNA evidence on Appellant’s clothing should
have been suppressed because ofﬁcers had no search warrant.
Held: The ofﬁcers did not need a search warrant. In Oles
v. State, 993 S.W.2d 103 (Tex.Crim.App. 1999), CCA held that
police may examine and test clothing validly within their control and custody, regardless of the existence of probable cause
or exigent circumstances. Appellant points to no evidence that
he possessed a subjective expectation of privacy in his clothing
that was in police custody. Because there was no reasonable
expectation of privacy and the search of the clothing was not
unreasonable under the circumstances, the trial court did not
abuse its discretion by denying Appellant’s motion to suppress
the DNA results.
2. Jury should have been instructed on the lesser included
offense of felony-murder.
Held: The trial court did not abuse its discretion in not
giving the charge. In order to be entitled to the lesser included
offense (“LIO”) instruction, the offense must include the
lesser-included offense, and the defendant must be guilty only
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The Court of Appeals erred in failing to defer to the trial court’s
implied ﬁndings of fact in the state’s favor where Kelly lost in
the trial court on his speedy trial claim.
No. 0504-04 Ngo, Thanh Cuong 09/29/04 S Eastland Credit
Card Abuse
1. The court below erroneously held that Appellant’s trial
counsel’s afﬁrmative statement that there was no objection to
the court’s charge did not forfeit or waive Appellant’s right to
fundamental error review of the court’s charge under Almanza
v. State, 686 S.W.2d 157 (Tex.Crim.App. 1985).
2. The court below erroneously determined contrary to and
in conﬂict with prior decisions of the court and the Supreme
Court of the United States that Appellant was denied his right to
a unanimous verdict when the trial court disjunctively submitted the state’s theories of conviction alleged in the indictment
to the jury in its charge at the guilt-innocence stage of the trial
with a general verdict form, where each of the alleged theories
of conviction were not separate offenses as found by said appellate court, but merely alternative means of committing the
offense of credit card abuse as deﬁned by § 32.31 (b) of the

Penal Code.
PDRs Granted October 6, 2004
No. 0566/567-04 ROZELL, ARTHUR HIMEL 10/06/04 A
Harris Agg. Sexual assault
Did the Court of Appeals apply the wrong standard of review
when deciding whether or not the Appellant preserved review
on his properly ﬁled and presented motion for new trial?
No. 0887-04 HOWELL, RACHELLE L. 10/06/04 S Travis
DWI
Does a trial court abuse its discretion by inferring a “dispute”
among the members of the jury regarding testimony requested
by the jury to be read back where the jury, in reply to the trial
court’s inquiry as to whether you are in disagreement as to this
testimony, indicates that some of the members of the jury did
not hear the testimony as did other members of the jury?

PDRs Granted October 13, 2004
No. 0832-04 HOWELL, PATRICK 10/13/04 A Gregg DWI
The Court of Appeals erred in holding that the Appellant waived
his challenge to the sufﬁciency of the evidence to demonstrate
the sequence of two prior convictions used to enhance his third
degree felony to a habitual offender level under §12.42(d), Texas
Penal Code.

The Fourteenth Court of Appeals erred when it overruled
petitioner’s sole point of error and held that it was not reversible error for the trial court to deny petitioners request for the
preparation of a pre-sentence investigation report made at the
commencement of the punishment phase of the adjudication
hearing.
COURT OF APPEALS
Sex Offender Registration – No Appeal from Denial of Exemption:
Ex parte McGregor, ___ S.W.3d ___ (Tex.App. No. 05-04-00475CR – Dallas 10/1/04).
While a sex offender may petition a court to exempt him
from the sex offender registration statute (requiring a showing
of no public danger and that sexual encounter was consensual),
he may not appeal from a denial of that petition because the
statute authorizing the seeking of the exemption, TCCP Art.
62.0105(d) does not provide for an appeal.
Cumulative Sentences:
Millslagle v. State, ___ S.W.3d ___ (Tex.App. No. 03-03-00560CR – Austin 9/30/04).
Because a district court has the authority to cumulate any
sentence with that of another, according to the Court, the procedure is exempt from challenge under Apprendi v. New Jersey,
530 U.S. 466 (2000).

No. 1121-04 GRIFFITH, DARRELL 10/13/04 A Harris Possession of Weapon in Prohibited Place
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In Memory of
Judge
Sam Houston
Clinton
On Tuesday, October 5, 2004, the State of Texas lost one of its
giants. Judge Sam Houston Clinton,
who served three six-year terms on the
Court of Criminal Appeals, passed away in Austin. Judge
Clinton, who successfully ran against prosecutor Jim Vollers in
1978, retired from the
Court as Senior Judge in 1996.
Judge Clinton had a distinguished and colorful career before
his election to the Court. He was active in the Democratic
Party, and in the civil rights movement. Among others, his
clients included Madalyn Murray-O’Hair and Jack Ruby. Judge
Clinton was also a Charter Member of TCDLA.
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JUDGE SAM HOUSTON CLINTON
by Gary Hart
MY NAME IS GARY HART. I HAD THE PRIVILEGE TO WORK FOR JUDGE CLINTON FOR TWELVE YEARS ON THE TEXAS COURT OF CRIMINAL APPEALS. I STARTED AS A BRIEFING ATTORNEY IN
1984. THAT WAS A ONE YEAR APPOINTMENT, AND AT THE END OF THAT YEAR I WAS LUCKY ENOUGH TO HAVE HIM ASK ME TO STAY ON AS HIS PERMANENT RESEARCH ASSISTANT. I JUMPED
AT THE CHANCE. MANY OF JUDGE CLINTON’S OTHER FORMER BRIEFING ATTORNEYS ARE HERE TODAY. THOSE WHO COULDN’T MAKE IT CALLED ME TO SAY HOW SORRY THEY ARE THAT
THEY CAN’T BE HERE. THEY ALL KNOW, AS I DO, WHAT A TREMENDOUS PRIVILEGE IT WAS TO HAVE WORKED FOR HIM. THEY ALL HONOR HIM AS I DO.
I HEARD ABOUT JUDGE CLINTON’S DEATH ON WEDNESDAY, AS I WAS DRIVING FROM SAN ANTONIO BACK TO AUSTIN. MY LAW PARTNER, ROBIN NORRIS, CALLED ME ON MY CELL PHONE
TO TELL ME. I HAD BEEN TO SAN ANTONIO TO FILE A POST-CONVICTION APPLICATION FOR WRIT OF HABEAS CORPUS ON BEHALF OF A DEATH ROW INMATE. THAT IS THE WORK I HAVE
TAKEN ON SINCE LEAVING MY JOB WITH JUDGE CLINTON ON THE COURT. ALTHOUGH I NEVER REALLY TALKED TO HIM ABOUT IT, I LIKE TO THINK THAT JUDGE CLINTON WOULD HAVE BEEN
PLEASED THAT THIS IS THE WORK I DO NOW.
WHEN I GOT THE CALL FROM ROBIN, I HAD JUST BEEN LISTENING TO A REPORT ON NATIONAL PUBLIC RADIO ABOUT THE LIFE AND CAREER OF RODNEY DANGERFIELD, WHO
COINCIDENTALLY DIED ON THE SAME DAY AS JUDGE CLINTON. I COULD NOT HELP BUT THINK ABOUT THE IRONY OF THIS. RODNEY DANGERFIELD’S ENTIRE COMEDY ROUTINE WAS
PREMISED UPON HIS LACK OF “RESPECT.” IF THERE WAS ONE THING JUDGE CLINTON HAD IN ABUNDANCE, IT WAS RESPECT. THE UNIVERSAL RESPECT OF HIS PEERS.
LET ME GIVE YOU SOME PERSPECTIVE ON THAT. IN THE LAST EIGHT YEARS SINCE JUDGE CLINTON RETIRED, AND I ALSO LEFT THE COURT, ROBIN AND I HAVE TAKEN ON CLIENTS FROM ALL
OVER THE STATE OF TEXAS, FROM TEXARKANA TO EL PASO, FROM MCALLEN TO SHERMAN. EVERYWHERE WE GO, OF COURSE, WE TALK TO PROSECUTORS. INVARIABLY – INVARIABLY
– WHEN I TELL PROSECUTORS I WORKED FOR JUDGE CLINTON, THEY SPONTANEOUSLY TELL ME THE SAME THING. THEY TELL ME HOW MUCH THEY VALUED AND RESPECTED JUDGE CLINTON
ON THE COURT. THEY MAKE A POINT OF TELLING ME HOW HIGHLY THEY REGARDED HIS OPINIONS, EVEN WHEN THEY DIDN’T AGREE WITH THEM. THEY USE WORDS TO DESCRIBE HIM LIKE
“INTEGRITY”AND “SCHOLARLY,” AND MY PERSONAL FAVORITE, “INTELLECTUAL HONESTY.” OUR STATE PROSECUTING ATTORNEY, MATTHEW PAUL, IF YOU ASK HIM, I’M SURE WILL USE THE
SAME KIND OF WORDS TO TELL YOU THE SAME THING ABOUT JUDGE CLINTON. NOW THAT IS RESPECT.
JUST THINK. IF THAT IS WHAT THE PROSECUTORS ARE SAYING, JUST IMAGINE HOW HIGHLY HE MUST BE REGARDED BY THE DEFENSE BAR! THAT IS RESPECT.
JUDGE CLINTON’S ENERGY AND OUTPUT ON THE COURT WERE PRODIGIOUS. HE WAS NOTORIOUS FOR WORKING THROUGH THE WEEKENDS. THAT IS WHEN HE WOULD READ THE SOCALLED “COLORED OPINIONS” TO BE CALLED UP IN CONFERENCE ON MONDAY, AND DRAFT THOSE SEPARATE CONCURRING AND DISSENTING OPINIONS HE IS SO WELL KNOWN AND
RESPECTED FOR. FOR TWELVE YEARS I USED TO COME INTO THE OFFICE EVERY MONDAY MORNING WITH A GREAT SENSE OF ANTICIPATION. CHARLIE MORRISON OR MARGARET BECK,
JUDGE CLINTON’S ONLY TWO SECRETARIES OVER THE YEARS, WOULD COME INTO THE OFFICE EARLY ON MONDAY MORNING TO CIRCULATE THE PRODUCT OF JUDGE CLINTON’S WEEKEND
WORK. AND I WOULD SIT DOWN AT MY DESK TO READ. I WAS NEVER DISAPPOINTED. TO ME IT WAS A PRIVILEGE TO GET TO BE AMONG THE FIRST TO SEE THOSE OPINIONS. TO MARVEL AT
THE SCOPE AND PRECISION AND DEXTERITY OF HIS LEGAL MIND. YOU BRIEFING ATTORNEYS – YOU ALL KNOW WHAT I MEAN.
JUDGE CLINTON, YOU WERE OFTEN CALLED THE “UNOFFICIAL HISTORIAN OF THE COURT.” ALL OF US HAVE LEARNED FROM YOU. WE HAVE LEARNED FROM YOUR OPINIONS. WE HAVE
LEARNED FROM THE COUNTLESS CONVERSATIONS IN CHAMBERS, ABOUT THE LAW AND THE PRACTICE OF THE LAW. BUT MOST IMPORTANTLY, WE HAVE LEARNED FROM YOUR EXAMPLE.
TODAY WE ARE GATHERED HERE TO HONOR YOUR LIFE AND TO TELL YOU GOODBYE. TOMORROW WE WILL GO ON WITH OUR OWN LIVES. OUR OWN PERSONAL AND PROFESSIONAL
LIVES. WE WILL GO ON, ALL THE BETTER FOR HAVING KNOWN YOU AND WORKED FOR YOU. WE WILL CARRY OUR RESPECT AND OUR AFFECTION FOR YOU ALWAYS. AND WE WILL ALL
FEEL A VERY SPECIAL PRIDE TO BE ABLE TO SAY, “I WAS A BRIEFING ATTORNEY FOR THE HONORABLE JUDGE SAM HOUSTON CLINTON.”
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JUDGE SAM HOUSTON CLINTON
October 8, 2004,
Austin, Texas
by Charles Baird
There is a long running joke in Austin that the Texas capitol is a structure built for giants
but inhabited by Pygmies. Everyone here knows that cannot be said of the building
that houses the Court of Criminal Appeals because that structure was home to a giant
– Sam Houston Clinton – for 18 years.
He was an awesome and imposing ﬁgure. As a lawyer appearing before the Court,
I was always afraid that Judge Clinton would ask me a question that would leave
my argument is shambles. And as a judge on the Court, I was always afraid Judge
Clinton would ask me a question in conference that would wreck my carefully crafted
opinion.
Much can be said about Judge Clinton, and we all have our favorite memories.
He ran his last campaign when I ran my ﬁrst, in 1990. It was during that campaign
that I met Hazel, and Scott and Lindsay. Although Judge Clinton did not wear his
emotions on his sleeve, it was obvious during that campaign and afterwards, that
he loved Hazel deeply. How fortunate he was to have Hazel as a companion for 34
years.
I remember him bragging on Lindsay and telling me how pretty and smart she
was.
And I can only imagine how proud he would have been of Scot graduating
from law school and beginning his own legal career. So I remember Judge Clinton
as a husband and a father.
I remember Judge Clinton as a friend. I especially remember his friendship
with Judge Teague. They shared a devotion and love of the law like I have
never witnessed. Judge Clinton missed Judge Teague very much and even kept a
picture of him underneath the glass on his desk.
And while Judge Clinton no longer has the comfort of his family, I know that he and Judge Teague are
rekindling their friendship and sitting in that special corner of heaven that God has reserved for great men to sit and discuss the law.
Everyone associated with the Court knows that he was a very hard worker. He spent virtually every weekend at the Court. I always knew
when he was here because I would see his old Mustang parked outside.
His ﬁrst brieﬁng attorney, Brian Wice, once said that old Mustang was like Judge Clinton – crusty around the edges but a true original.
Upon entering the building, I could smell his cigars. I would stick my head in his ofﬁce and see him poring over the South West reporter
volumes scattered across his desk. Most times he never knew I was there, because he was so deep into his thoughts.
In his 18 years of service he authored 1094 opinions – the second most of any judge in the history of the Court. And each one was a labor of
love because he certainly cherished his service on the Court of Criminal Appeals.
Judge Clinton was a fearless man of great integrity. He was not one to compromise his principles, or beliefs. Instead, he was courageous
enough to state his opinion and to vigorously defend it. I got to see that side of Judge Clinton not only during our conferences, but also on
the campaign trail. In 1990, Judge Clinton was being attacked as being a liberal and soft on crime. The prosecutors were having their annual
conference shortly before the election and they invited all of the candidates to speak. Those who did not know better, thought Judge Clinton
was the devil himself.
He knew how they felt, and he went anyway. He stood up before that crowd and made a strong case for his re-election, and reminded the
prosecutors that he had been the author of many opinions, some of which like Almanza v. State were despised by the defense bar.
At the end of his speech, he quoted Hamlet, Act I, Scene iii where Shakespeare wrote: “This above all: to thine own self be true; And it must
follow, as the night to the day; Thou cannot then be false to any man.”
I don’t know how many prosecutors Judge Clinton converted that day, but from that day forward, I knew he was a man who bore the
courage of his convictions, who was true to himself, and not false to any man. And I respected him, and loved him for it.
Those who knew Judge Clinton knew that he had no favorites. His only loyalty was to his oath to preserve, protect and defend the
constitutions of the United States and the State of Texas.
And during his eighteen years of service, those sacred documents had no greater defender, and our valued rights were never more secure
than when Sam Houston Clinton stood watch as their guardian.
But beyond being a devoted husband and father, a friend, hard worker, and a fearless man of great integrity, Judge Clinton’s most
remarkable feature was his towering intellect. Judge Clinton was simply and undeniably a brilliant man.
He was gifted with a mind that could comprehend abstract principles of law, and apply them to the case at hand. His dominant command
of the law permitted him to understand the relationship of legal concepts, and how they built on one another, and established a framework
maintained by the rule of law. Through his eyes, he did not see small fragmented pieces bearing no relation to the other, but rather he saw a
broad and beautiful mosaic where the criminal justice system fulﬁlled the commands of the constitution.
With his great intellect, there was no need to stretch and bend the law to ﬁt a desired result.
There is a quote from Justice Oliver Wendell Holmes that I believe ﬁts Judge Clinton like no one else.
“No man has earned the right to intellectual ambition until he has learned to lay his course by a star which he has never seen -- to dig by
the divining rod for springs which he may never reach. In saying this, I point to that which will make your study heroic. For I say to you in all
sadness of conviction, that to think great thoughts you must be heroes as well as idealists. Only when you have worked alone -- when you
have felt around you a black gulf of solitude more isolating than that which surrounds the dying man, and in hope and in despair have trusted
to your own unshaken will -- then only will you have achieved. Thus only can you gain the secret isolated joy of the thinker, who knows that, a
hundred years after he is dead and forgotten, men who never heard of him will be moving to the measure of his thought – the subtle rapture
of a postponed power, which the world knows not because it has no external trappings, but which to his prophetic vision is more real than that
which commands an army.”
Judge Clinton’s study was heroic, and it is because of his intellect that those of us who served with him can honestly paraphrase Sir Isaac
Newton and say “If we have seen further, it is by standing on the shoulders of a giant.”
Sam Houston Clinton was a champion of our liberties.
He unselﬁshly devoted his time, his talent and his great intellect to secure the rights of all Texans.
He was an inspiration to all who desire to have the rule of law govern society.
He will never be replaced, and will never be forgotten.
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“Papa”
by Scot Clinton

On behalf of my family, thank you all for being here today. Your presence here is a
tribute to my father’s life and his legacy, and our family is grateful that you would
join us to celebrate both.
Papa had the greatest blend of characteristics that could ever be imagined. He
was a quiet and thoughtful man, and yet he made his mark with the eloquence
of his voice and his words. He was a throwback and a visionary ... all at the same
time. In his character and appearance, with long hair and scraggly beard, he
seemed straight out of the Texas of a hundred years ago, and yet in his thinking
and opinions he looked to the future, to imagine things not as they are but as
the way they could be. But most importantly, he was a husband to my mother
and to my sister and I he was my Papa.
My friends sometimes liked to joke with me, knowing he was a judge, and
ask if our family time was spent discussing legal theory and constitutional
law. And my answer was always “of course, didn’t everyone?” The truth is,
of course, slightly different. Almost every night we would all go out onto our
front porch, and sit quietly, eating pecans and watching a family of owls
come out onto the tree in the front yard. And then we would talk about
legal theory.
I don’t remember the conversations we had so much as I remember
sharing that time away from the world–just us. It wasn’t about some life
lesson — it was just about being together. I remember that much like I
remember seeing him at all my soccer and baseball games, this dark
ﬁgure, cloaked in a trench coat and hat, pacing the ﬁelds and smoking
cigars and watching me play. Now, as I look back, I’m sure he was
probably thinking about cases, and maybe how he could incorporate
a double play into his next opinion. But he was always there to see my
sister and I in whatever sport or event we were doing. He was always
right there.
But my fondest memory comes from one of the last trips we took together. We went to a
reunion, organized by a Navajo Indian tribe in the small border town of Mirando City. In 1968, Papa took a
case on their behalf to defend their use of the peyote plant as a religious sacrament. He won the case, and as we drove down
those empty highways to Mirando City, we talked, about the case, his career, and what that victory meant to him. The case itself is only a footnote
in Texas history, but that day the Navajo told us that it helped preserve their religion, and it epitomizes who he was, and what he stood for. On that
trip, he told me that to be able to truly represent someone, and understand someone, you have to walk a mile in their shoes and see the world
through their eyes. This notion guided his thought, his philosophy, and his life.
For me, he was Papa, and he was my Mount Everest. He is in so many ways the greatest man I’ve ever known, and I wish I could have had him with
us just a little while longer. I’m a lawyer now, and I could use his advice about the cases I’ll try and the work I’ll do. More importantly, I need his help
on how to be a good husband and a good father. But in the end, in looking back on his life and growing up as his son, I know he taught me those
lessons already.
What I really wish for is not his voice or his advice, but his quiet presence that was always there with us, and a few more of those moments together
watching the owls or driving down a lonely stretch of highway to Mirando City.
As he goes to his rest, I’ve tried to think of the best way to deﬁne him, to explain him. Will I be able to tell my children about who we was, and how
much he meant to all of us? I think I’ll tell them that he was a lawyer, a judge, and a man of principle. I will tell them that he was our hero. I will tell
them that, from his devotion to my mother, and her devotion to him, that I learned what unconditional love means. I will tell them, that I hope, one
day, they might look at me the same way that we looked at him.
Goodbye, Papa. We love you and we always will.
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Sam Houston Clinton’s Colorful,
Fascinating Life
by David Richards*

Judge Clinton:
Visitor from another,
better
era
by Jay Brandon

Sam Houston Clinton was buried last week in the Texas State Cemetery.
One of the state’s most distinguished jurists, Clinton served on the Texas Court of
Criminal Appeals for 18 years and wrote more than 1,000 opinions. But that is only one piece of
his fascinating and productive life.
Clinton, who was born in Waco, graduated from Baylor Law School after his service
in the Great War. He went on the practice labor law with the Dallas law ﬁrm of Mullinax & Wells,
a six-member ﬁrm that produced two other appellate judges, Oscar Mauzy and Ted Robertson
of the Texas Supreme Court.
In the mid 1950’s, Clinton came to Austin to serve as the general counsel to the
Texas AFL-CIO, and he never left this city that he loved. In short order, he became a ﬁxture in
the ongoing political breeding ground that revolved around Scholz Garten. Austin’s venerable
watering hole. His friends were legion and included such Austin legends as John Henry Faulk, Bill
Bremmer, Emma Long, Russell Lee and a host of lawyers, writers and various scofﬂaws.
Most importantly, Clinton became one of the state’s ﬁrst and foremost civil liberties
lawyers. He was certainly the ﬁrst Austin lawyer in his era to take on such cases, and he ended
up in the middle of highly controversial, challenging causes. He was instrumental in forming the
Texas Civil Liberties Union and became its ﬁrst general counsel, one more unpaid undertaking.
By 1970, his law ofﬁce on Seventh Street housed both the TCLU and the Texas Observer, and it
was a gathering spot for the state’s disaffected liberals.
During the 1960’s and 70’s, his clients included Madalyn Murray O’Hair and Jack
Ruby. Of O’Hair, Clinton would say that she was the ﬁlthiest-talking person he had ever met –
this, mind you, from a lawyer whose typical clients were pipeﬁtters and teamsters. Clinton won
a reversal of Ruby’s conviction shortly before Ruby died of cancer. Over the years, his clients
came from all walks of life, by and large having one thing in common – they were underdogs
who needed legal representation.
A sampling of Clinton’s cases will bear this out. He sued the University of Texas,
challenging racial segregation in its women’s dormitories and ending that unconstitutional
practice. In the early days of Austin’s music scene, Don Hyde opened the Vulcan Gas
Company on Congress Avenue, the forerunner of the Armadillo World Headquarters. It
became a hippie hangout – much to the consternation of Austin’s power elite. In fairly short
order, Hyde was busted on an LSD charge. Clinton took Hyde’s case and succeeded in having
the LSD criminal statute declared unconstitutional.
As the anti-war movement gained momentum, lawyers willing to represent
troublemakers were in constant demand. In the mid 60’s, a group of anti-Vietnam protesters
went to Killeen to conduct a peaceful demonstration while President Lyndon Johnson was
giving a speech. The demonstrators were promptly set upon by the local constabulary, thrown
in jail and charged with disturbing the peace. Clinton sued the local sheriff, h ad the statute
knocked out and ultimately argued the case before the U.S. Supreme Court.
A case that perhaps gave Clinton his greatest pleasure involved the Native
American Church of Navajo Land. Historically, this tribe came to South Texas near Laredo to
harvest peyote and conduct traditional religious ceremonies. Vigilant lawmen arrested one
of the tribal leaders and charged him in state court with unlawful possession of drugs. Clinton
defended the case, bringing in expert witnesses to validate the tribe’s historical religious claim.
The result was a dismissal of the charges and an assurance of Clinton’s place of honor in the
Native American Church.

I briefed for Judge Clinton
for a little more
than a year, starting early
because his research
assistant, Sally Ray, left to
have a baby, and Gary Hart
was promoted. Judge Clin
ton was intimidating not just
by nature but because he
seemed to know everything.
He could talk about the Gre
at Writ, the Old Code,
and autrefois convict/autr
efois acquit – the French
beginnings of double jeop
ardy protections — as if he’d
been in on the original disc
ussions. I’ll never forget his
explanation that Texas affo
rds more protection against
illegal searches because duri
ng Prohibition roaming
bands of citizens would stop
cars and conﬁscate any
liquor they found. The legis
lature in its wisdom (and
possibly its cups), decided
we needed protection
against do-gooders, not just
cops, and passed 38.23.
Or amended it. I don’t rem
ember. Judge Clinton
would.
But he was also amazingly
unworldly. I had
a few seconds of my 15 minu
tes of fame that year.
The “Today” show had a feat
ure of letting viewers
who had written them lette
rs respond on air. I had
done so after they reported
that an LSU basketball
player had his point-shaving
conviction overturned
“on a technicality.” Well,
it was reversed for a Brady
violation. I wrote in to say
there may be such things
as technicalities, but the pros
ecution hiding proof of
the defendant’s innocence
isn’t one of them.
It was suggested that I get
Judge Clinton’s
permission to appear on the
show, since I was an
employee of the Court. Afte
r I explained, Judge
Clinton approved my rem
arks, of course, but wasn’t
clear on the venue. He vag
uely knew what the
“Today” show was, and aske
d if Dave Garrison was
still the host. (The answer
to that one had been no
for at least 15 years.)
He soon explained why he

wasn’t familiar with
the current version —

Judge Clinton didn’t own

a television.

This explains why he had time
to learn so much.

When Sam Clinton moved to Austin in the 1950’s, it was a rather typical Texas
town, run by the conservative business establishment. He helped transform it into the lively,
progressive city it is today. In short, he helped make Austin weird.
*Reprinted from the Austin American-Statesman. David Richards, Austin lawyer and
author, was Judge Clinton’s friend and law partner.
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Judge Clinton Tribute
by Sally Louise Ray

I had been hired in 1978 by Jim Vollers to be his Research Assistant, and after Judge Vollers lost the election to Sam Houston Clinton in November of
that year, I called Clinton’s law ofﬁce to arrange an interview. With trepidation, I arrived at the 7th Street ofﬁce he shared with David Richards to
ask Clinton to allow me to stay on and work for him at the Court of Criminal Appeals. My hopes were completely dashed, as it was clear that Sam
Clinton was not only NOT interested in hiring me, but that I was not even on his radar screen. I was preparing to look for another job, when I got the
word from Presiding Judge Onion that I would stay on and work for “the new judge.”
Later, Judge Clinton would ardently deny he had ever met me before the ﬁrst day he arrived at the Court as a judge. But he would wink at me as
he told the story of what he characterized as “Onion’s dictating” he should keep me on, concluding, “Turned out that was the best inheritance I
ever got.” And it was indeed a good match, a collaborative relationship that could not have been more agreeable, lasting over six years.
Though Sam Clinton was utterly brilliant, as well as possessed of a most centered core of integrity which informed his every public act, he was
singularly unimpressed with himself. And he was even less impressed by behavior he adjudged to be obsequious or deferent. Attempts to ﬂatter him
met with gruff, cursory dismissal. Sometimes the more dismissed a young staff person felt, the harder he would try, which would merely exacerbate
Clinton’s irritation and determination to ignore him.
Watching this from a near distance for a few months taught me to do my research with great attention to detail and nuance, (fortunately,
something Jim Vollers had taught me), then trust that I knew what I knew, push on through the gruffness, until communicative contact had
occurred. This, Clinton respected. He seemed to increasingly come to value my research skills and critical analytical ability. He was always gracious
and most generous in his appreciation.
Over the cou�
new ideas from the other about the challenges we were encountering, the public policy involved, where the line of authority had gotten off track,
what result was faithful to the whole case, and the entire body
of Texas law. But we would also frequently guffaw, sharing
Snuffy Smith in the comics of the morning’s
paper, laughing more at ourselves for laughing, than at the
silly cartoon strip.
Having the conﬁdence and respect of Sam Houston
Clinton was a thrill of my life. I will always cherish
the opportunity he gave me to support him, such a
great man, in the highest calling of his many lasting
achievements. As I have sought throughout my adult life
to develop the qualities of the mythic father, that clear
feeling of personal authority, the sense that I am the
master of my own affairs, I often look to my memories
of Sam Clinton. Though he was not religious, he was a
soulful father.
In a time when “we suffer collective
fatherlessness: not having a clear national direction;
giving the spoils of a wealthy economy to a few;
ﬁnding only rare examples of deep morality, law,
and community,” Sam Clinton’s life stands out,
exemplifying the deeper vision “of leader, debater,
counselor, and decision maker, that can make
everyone feel secure because of its paternal
authenticity.* There is no question that he lives
on, and ever shall.

* Care of the Soul, by Thomas Moore.
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Judge Sam Houston Clinton
by Keith S. Hampton
Judge �
unfortunately uncommon at the Court of Criminal Appeals before he arrived — analysis. These were no two-paragraph Woodley-type opinions
with decrees i�ney
at least as impo�

esearch

could be so painstakingly particularized as to exhaust a less-conditioned reader (and frighten the footnote-phobic). He ill-favored decisions
which strayed from the protection of individual rights and limitations on governmental powers, especially despising intellectually dishonest or selfdeceiving opinions, and none had hope of survival should they ﬁnd themselves in the crosshairs of his keen sights.
For some, Judge Clinton was an imposing ﬁgure. He moved with deliberation and great conﬁdence. When he was not quietly meditating in
his ofﬁce or puttering through law books, he was always available — perhaps spring loaded — to engage in discussion and debate. But if he
seemed intimidating, that effect was tempered by his sense of humor, always reﬂected in a glint in his eyes. He seemed to me to always be on
the verge of bursting out in laughter at some erroneous rationale of law he had delighted in discovering.
Judge Clinton swore me in as a lawyer at the Court of Criminal Appeals. At the crucial moment of my oath, I stammered and choked up a bit,
moved in pa�
with the enormity of my pledge. Later in private, I offered my apology to him for a less-than-smooth performance, but he was dismissive. He
assured me that the ritual was an event that should invoke one’s whole being and reach the fundamental core of a person. He lectured me
all about the history and purpose of the oath. At one point, he looked at me intensely, his bright eyes shining through a squint: “The oath,” he
growled emphatically, “is everything.”
Oral argument was especially spectacular with his participation. His demanding approach almost always brought the issues into sharper focus
and exposed the underbellies of poorly-reasoned arguments. With cigar handily in reach, Judge Clinton would boom down questions on lawyers
as if he were tossing boulders, smiling and challenging, searching for the nugget of illogic in their claims. His demeanor was never mean-spirited
nor meant to be, but was merely a reﬂection of his unyielding requirement that the level of discourse be and remain intellectually elevated and
honest, and the advocate well-prepared — footnotes included.
I recall once during the course of argument, a prosecutor began to repeatedly cite Judge Clinton’s opinions for his own proposition, but in such
a deliberately provocative and unpersuasive way that a general uneasiness settled in the courtroom. Judge Clinton had been silent up to that
point. But then he smiled and theatrically removed his cigar from his mouth. The chamber seemed suddenly hushed, the prosecutor’s voice
muted, as if a storm were about to break. Grinning, he drawled, “I was not going to enter the fray, as it were,” casually ﬂicking away some
ashes. He then looked at the prosecutor, his eyes dancing, and said, “But you have now invoked my name and my opinions — and now I must.”
He then disassembled the prosecutor’s argument as if he were pulling legs off an insect and studying them under a microscope. And when he
removed the last slim beam of support from the State’s case, the prosecutor hobbled back to his desk, surely regretful to have provoked a legal
debate with an intellect he could not have hoped to approximate.
The year that I served as his brieﬁng attorney, he was up for reelection and had a Republican opponent. Prosecutors were furious with him,
especially for one particular decision that had resulted in the reversal of scores of cases. As the general election day neared, Judge Clinton did
something that would have been inexplicable for any other judicial personality: he wrote an opinion which reversed a capital murder conviction.
I remember Gary Hart, his brilliant and loyal research attorney, and myself looking warily at the opinion, knowing the political impact it would
likely have on his reelection. Prosecutors, long displeased with his independence from their own increasingly strident party line, would be roused
against him for something so unthinkable as busting a death penalty conviction. All we could do was stare at it and hold our breath. We did not
suggest or atte�
his ofﬁce. He had made his decision. The chips had fallen. I was stunned and worried. He was serene.
He found me pacing nervously around with the yellow-paged opinion, shaking my head in disbelief and repetitively exhaling “oh, boy” like
an unhelp�
could cost him his place on the Court, despite his winningly famous name. I scanned his cigar ash-coated ofﬁce as if for the last time, law books
everywhere scattered and opened to some carefully-chosen page. His ofﬁce always looked like the laboratory of an alchemist, with books
instead of beakers of bubbling concoctions, the chemistry of the law rising invisibly from the opened pages, being tested somewhere in the
crucible of his ex�
vindicated the law. Political consequences were irrelevant.
He knew he was at the center of a political maelstrom, but his faithfulness to the law was impervious to political manipulation, even in the face of
his own potential electoral demise and even, perhaps, against his own personal desire to be reelected and continue his service on the Court. He
was a stone mountain in a hurricane. He had the talent to shut out from his powerful judicial mind all things unnecessary to his task and be — in
the purest possible sense — a judge. He won reelection, barely squeaking by with just more than 50 percent of the vote, blessing the Court and
the people of Texas with six more years of his monumental service to law and justice, and hopefully inspiring others, be they lawyer or judge, to
always be true to their oaths — to be, like him, the rock in the tempest.

November 2004 VOICE FOR THE DEFENSE 45

Criminal Law Case Study Seminar

ANATOMY OF THE WIN
Anatomy of the Win is a case study seminar. Lawyers will present actual cases and
dissect them from initial client interview to conclusion. Strategies from voir dire to
ﬁnal argument will be disclosed. Lawyers will bring their trial notebooks and use
actual exhibits and transcripts when available. The seminar has been dubbed “NFL
Films for Lawyers.” This is a hands-on, how-to, seminar for the working trial lawyer.
Ten-minute intermissions will take place after each presentation to allow attending
lawyers to conduct business while away from the ofﬁce.
Visit our website at www. tcdla.com for upcoming seminar dates.
sponsored by Criminal Defense Lawyers Project
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2005 President’s Trip
Fairmont Banff Springs
Fabulous Banff Canada
February 3-7, 2005
XXXIX Super Bowl
and Continuing Legal Education
Come join the Texas Criminal Defense Lawyers Association and
Tarrant County Criminal Lawyers Association for a unique Winter trip and CLE

Dan Hurley President of TCDLA has chosen Banff Canada as sight for his President’s Trip in co-sponsorship with
the Tarrant County Criminal Defense Lawyers Association
Come join the group for four days of world-class skiing and winter sports in Banff Canada at the World class
Fairmont Banff Springs. A special Super Bowl Party will be held on Super Bowl Sunday, February 7, 2005.
February 3-7, 2005, Five days and four nights
Few hotels in the world can rival the majesty, hospitality and scenery of the Fairmont Banff Springs. Its unique blend
of opulence and seclusion has been a symbol of Rocky Mountain magniﬁcent for more than a century. Styled after a
Scottish baronial castle, The Fairmont Banff Springs offers stunning vistas, championship golf courses, unparalleled
skiing, classic cuisine and Willow Stream, a world class European-styled asp. Experience timeless beauty and
luxurious comfort in a pristine wilderness.
$1,005.00 per person based on double occupancy
l
l
l
l
l
l
l
l

Round trip airfare via AA from Dallas Ft. Worth, Texas to Calgary, Alberta, Canada
Meet and Greet Service at the Calgary Airport
Airport Portage
Round Trip motor coach transfer fro the Airport to the Fairmont Banff Springs Hotel
Four night accommodations
Room tax
Trip Cancellation Waiver
On site River City Travel staff

Does not include:
• Hotel Luggage Portage @ $16.00 a person round-trip
• House keeping gratuity @$3.00 per room, per night
Please send $250.00 per person to reserve your seat to Banff President’s Trip, Texas Criminal Defense Lawyer
Association, 1707 Nueces, Austin, Texas 78701. The balance of the ticket is due no later than January 7, 2005.
Flight information:
51 seats
57 seats
AA2081 February 3, 2005 Leaving DFW 11:47 AM Arrive 2:44 PM
AA232 February 3, 2005 Leaving DFW 7:00 AM Arriving Chicago 9:11 AM
AA694 February 7, 2005 Leaving Calgary 3:27 PM Arriving DFW 8:30 AA829 February 3, 2005 Leaving Chicago 10:26 AM Arriving Calgary 1:11 PM
AA1792 February 7, 2005 Leaving Calgary 1:55 PM Arriving Chicago 6:12 PM

For more information, please contact either Joseph Martinez or
Ms. Andy Walker at TCDLA 512.478.2514.
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Do YOU want to
make a difference?
Volunteer to serve on the TCDLA board
Any member of TCDLA in good standing who desires to make application to serve on the TCDLA
board should ﬁll out the application on the opposing page and forward it to the TCDLA home ofﬁce at
1707 Nueces Street, Austin, Texas 78701; or fax it to 512.469.9107 on or before November 29, 2004.
The nominating committee listed below will consider applications in nominating new board members
on December 11, 2004 at our quarterly board meeting in Austin.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but will infuse new blood and ideas into the association.
District 1:
Mike Gibson — El Paso
Janet Weathers Chavez — El Paso
Bruce Ponder — El Paso
Robert Storch — El Paso
District 2:
Tom Hirsch — San Angelo
Tom Davidson — San Angelo
District 3:
Mark Snodgrass — Lubbock
Dan Hurley — Lubbock
District 4:
Rick Hagen — Denton
Barney Sawyer — Paris
District 5:
Larry Moore — Fort Worth
District 6:
Kenda Culpepper — Dallas
Tom Pappas — Dallas
Susan Anderson — Dallas
District 7:
J.R. Smith — Center
Bobby Mims — Tyler
Steve Green — Athens
Rick Berry — Marshall
District 8:
Bill Price — Lampasas
Joy Alexander — Hamilton
Kirby Roberts — Brownwood
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District 9:
Betty Blackwell — Austin
Sam Bassett — Austin
Dexter Gilford — Austin
District 10:
George Scharmen — San Antonio
JohnConvery — San Antonio
Henry Bemporad — San Antonio
District 11:
Emmett Harris — Uvalde
District 12:
Shel Weisfeld — Brownsville
Bobby Lerma — Brownsville
District 13:
Constance Luedicke — Corpus Christi
Lydia Clay Jackson — Conroe
David O’Neal — Riverside
District 14:
Grant Scheiner — Houston
Mac Secrest — Houston
Danny Easterling — Houston
Troy McKinney — Houston
Jack Zimmerman — Houston
At Large:
Michael Charlton — Taos, NM
Craig Jett — Dallas

robert ... place “membership to board
of directors application” as it
appeared in the october issue on page
29.
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25 Years

of Lubbock’s
Wild, Western Justice
Free Seminar & CLE HOURS!
The Lubbock Criminal Defense Lawyers
Association (LCDLA), founded in 1980, will
mark its 25th Anniversary January 7th and
8th with an event ﬁtting LCDLA’s reputation
as one of the ﬁnest local criminal defense
bars in the country.

The derailers

“Celebrating LCDLA’s 25 Years of Wild,
Western Justice: The Derailers, the Red
Raiders, and Champions of the Courtroom”
will include a one and one-half day seminar, a country barbeque dinner, a dance featuring Austin’s hottest band, The Derailers,
and an opportunity to see the nationally-ranked Oklahoma State men’s basketball team take on Bob Knight’s Red Raiders.

Free

The seminar, to be held at the Texas Tech University School of Law, will feature 11 hours of CLE and speakers nationally
renowned for their expertise in criminal defense, including Millard Farmer of Atlanta, Racehorse Haynes of Houston, and
Gerald Goldstein of San Antonio.
The Derailers will entertain guests at a charity fund-raiser January 7th at Kershner’s Inside 4-Bar-K located at 302 East
82nd Street in Lubbock, Texas. A barbeque dinner, beer and wine will be served at the casual western event. All proceeds
will beneﬁt Texas Tech Criminal Justice Clinics. TCDLA President and master of ceremonies, Dan Hurley of Lubbock, will
recognize surviving charter members of LCDLA. Noted Austin attorney David Botsford will deliver the keynote address.
Seminar attendees will be treated to a tail-gate party preceding the January 8th men’s basketball game between Texas Tech
and Oklahoma State. A limited number of tickets to the basketball game will also be available for sale.
Reservations for the seminar, charity event and basketball tickets are available through TCDLA at 512.478.2514 or LCDLA
at 806.765.7370. The seminar is free with seating limited to 150 attendees. Tickets to the charity event are $25 per person.
Basketball ticket price and availability are pending.

DWI Seminar

Gary Trichter
MARCH 3 and 4 2005
Historic Menger Hotel
San Antonio, Texas
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Details to come

Lubbock Criminal Defense Lawyers Association
25 Years of Wild, Western Justice
january 7 & 8, 2005 — texas tech university school of law — Lubbock, Texas
event information
Join The Derailers in Lubbock at a charity
fund-raiser on January 7, 2005 at Kershner’s

LCDLA and TCDLA Charity Fund-Raiser

l

January 7 & 8, 2005

Seminar Location: Texas Tech University School of Law
1802 Hartford Avenue, Lubbock, Texas 79409

l

806.742.3990

Inside 4-Bar-K. The Lubbock Criminal Defense

Mail registration to: 1707 Nueces Street, Austin, Texas 78701, or fax to: 512.469.0512

Lawyers Association (LCDLA), founded in 1980,

Questions? Call 512.478.2514 or visit www.tcdla.com

will mark its 25th Anniversary January 7th and

Registration begins at 7:30 a.m.

8th with an event ﬁtting LCDLA’s reputation as
one of the ﬁnest local criminal defense bars in
the country. LCDLA and TCDLA will co-host this

Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________

event and FREE SEMINAR.
“Celebrating LCDLA’s 25 Years of Wild, Western
Justice: The Derailers, the Red Raiders, and
Champions of the Courtroom” will include
a one and one-half day seminar, a country
barbeque dinner, a dance featuring Austin’s
hottest band, The Derailers, and an opportunity
to see the nationally-ranked Oklahoma State

State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________
Which events do you plan to attend?
q I plan to attend the free seminar.
q I plan to attend the charity event.
q I plan to attend the basketball game.

Cost
No charge
$25 per person donation
TBD

men’s basketball team take on Bob Knight’s
Red Raiders at 1:00 pm, January 8th, United
Spirit Arena.
To register, ﬁll out the registration form and
fax to 512.469.0512 by December 7, 2004.
The seminar is free with seating limited to 150
attendees. Tickets to the charity event are $25
per person. All proceeds will beneﬁt Texas Tech
Criminal Justice Clinic.

destination information
A room block has been reserved at the Hawthorn Suites, 2515 19th Street, Lubbock, Texas
79410. Accommodations are $80 per night,
single occupancy and $100, double occupancy. Please call 1.806.765.8900 or 1.800.527.1133
for reservations. Space is limited. Please make
reservations by December 7, 2004 to guarantee the special rate and availability and please
mention the TCDLA/LCDLA room block.

cle information
This free seminar will be accredited for 11
CLE hours. Credit may be utilized toward the
CLE requirements for the certification and
recertiﬁcation of attorneys in criminal law by
the Texas Board of Legal Specialization and
towards the total CLE requirements of the State
Bar of Texas.

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book/member......................$100 materials on CD/member.......................$50
printed book/non-member..............$175 materials on CD/non-member...............$88
*Supplies are limited. Seminar books and CD’s must be ordered by December 7, 2004.
Walk-in’s will receive materials on CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
q New Member (*see below)...............$75
q Renew Membership...............$150
* TCDLA New Membership: To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity,
and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of
criminal cases, unless a student or afﬁliate applicant.”
TCDLA Member’s Name (Please Print): ________________________________________________________________________
TCDLA Member’s Signature: __________________________________________________________________________________

Payment Options
q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express q Discover
______________________________________________________________________________________
Credit Card Number
Expiration Date
______________________________________________________________________________________
Name on Card
Signature
Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $50 cancellation fee. No refunds will
be given on or after December 31, 2004, however you will receive the course materials.
Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with
IRC sec. 6033.
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q New Member Application q Renewal
q Are you a member of the NACDL? q Yes q No
q State whether a membership certiﬁcate is desired q Yes

q No

q Mr. q Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ Fax: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

q First Time Member
q Renewing Membership
q Voluntary Sustaining
q Sustaining
q Public Defender
q Afﬁliate
(Investigator or legal assistant)
q Law Student
q Associate Member (in the ﬁrm
of a sustaining or
charter member)
$50

$75
$150
$300
$200
$50
$50
$20

Certiﬁed Criminal Law Specialist? q Yes q No
Signature: ________________ Date __________
Amount Enclosed $ ___________
q Check enclosed

(payable to TCDLA)

q American Express

VOICE for the Defense

Your membership includes a 10-issue subscription to TCDLA’s ofﬁcial
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education

Receive timely updates about developments in Texas criminal law,
through the Signiﬁcant Decisions Report, our web site, listserv, and
at TCDLA seminars.

Discount Programs
Only our members receive discounts on seminars and publications.

Strike Force

Please check correct category

q Visa q MasterCard

TCDLA Membership Beneﬁts

q Discover

Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.

$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for
the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an afﬁliate applicant.
Signature of Member _________________________________________
Member’s Name _____________________________________________

Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

Motions Disk

Your membership includes a motions disk containing 50 commonly
needed motions to make your practice easier.

Directory

When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join More Than 2,000 Texas Defenders Now!
TCDLA Needs You! Add your name to the TCDLA rolls to support its programs as it educates the legislature, public and criminal
defense bar.

Get Involved! We need your help to support the only voice for

the defense in Texas on key constitutional and criminal justice policy
questions. Contribute to a committee such as the Amicus Curiae Committee and let us know who you know in the legislature.

Eligibility A member in good standing of the State Bar of Texas

(student and afﬁliate applicants excepted) who is engaged in the
defense of criminal cases is eligible for membership upon approval of
application and receipt of annual membership dues. An application
must be endorsed by a TCDLA member in good standing. Members
of the judiciary (except honorary members) and those regularly employed in prosecutorial ofﬁce are not eligible.

