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A

RAY OF HOPE

BEAMING
IN THE
UNITED STATES
SUPREME COURT

Over the last several years it has appeared to this simple-minded lawyer that the citizen
accused had suffered great losses of individual liberty and constitutional protection from the
appellate courts in our country. Many of us wondered how far the appellate courts would
go to afﬁrm verdicts and reach “ﬁnality.” Most appellate judges seem to take great pride and
often boast that very few alleged errors in our trial courts rise to the level of reversible error.
In our state courts, the modiﬁcation of appellate rules, and the subsequent interpretation of
those rules, makes it virtually impossible to correct the errors committed in our trial courts
because they do not rise to the level of “harmful error.” Judge Rusty Duncan realized these
impending dangers when he wrote for the Court of Criminal Appeals in 1989 in Harris v.
State, 790 S.W.2d 568, that:
“… a reviewing court in applying the harmless error rule should not focus upon
the propriety of the outcome of the trial. Instead, an appellate court should be concerned with the integrity of the process leading to the conviction. Consequently, the
court should examine the source of the error, the nature of the error, whether or to
what extent it was emphasized by the State, and its probable collateral implications.
Further, the court should consider how much weight a juror would probably place
upon the error. In addition, the Court must also determine whether declaring the
error harmless would encourage the State to repeat it with impunity. In summary,
the reviewing court should focus not on the weight of the other evidence of guilt,
but rather on whether the error at issue might possibly have prejudiced the jurors’
decision-making; it should ask not whether the jury reached the correct result, but
rather whether the jurors were able properly to apply law to facts in order to reach
a verdict. Consequently, the reviewing court must focus upon the process and not
on the result. In other words, a reviewing court must always examine whether the
trial was an essentially fair one. If the error was of a magnitude that it disrupted the
juror’s orderly evaluation of the evidence, no matter how overwhelming it might
have been, then the conviction is tainted. Again, it is the effect of the error and not
the other evidence that must dictate the reviewing court’s judgment”

Daniel W. Hurley

PRESIDENT’S
MESSAGE

In the last term of the United States Supreme Court one gets the feeling that even the
most conservative of the Justices have had enough.
The 5th Circuit, once the most respected and leading court in the country in protecting
constitutional rights, had six cases argued in the Supreme Court. Not one withstood review.
All were reversed. Zero for six sounds like a clear message.
Allen Pusey, of the Dallas Morning News Washington Bureau, wrote in a recent editorial
that “the language of those cases, particularly those regarding the death penalty, suggests a
solid high-court majority thinks the 5th Circuit may be trying to ignore them.” Pusey writes
“For instance, the case that drew Justice O’Connor’s sharp rebuke in February involved Robert
6 VOICE FOR THE DEFENSE
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Tennard, whose appeal had already been considered by the high
court and returned to the 5th Circuit in 2002. When the 5th
Circuit rejected Mr. Tennard’s appeal once again, the court once
again rejected the 5th Circuit’s reasoning. Justice O’Connor
accused the 5th Circuit of “paying lip service to the principles”
of appellate process. This summer the high court accepted for
the second time a death penalty case from Dallas. In the same
case two years ago, Justice Stevens blistered the 5th Circuit’s
unwillingness to contemplate evidence of historical prosecution
prejudice against minority jurors in Thomas Miller-El.
In the case of Delma Banks, the 5th Circuit had rejected
the death penalty appeal even though the prosecution had
admitted — 12 years later — that they had hidden evidence
from Bank’s attorneys. In addition, several key witnesses had
admitted lying. Justice Ginsburg, in reversing the 5th Circuit,
stated “A rule thus declaring ‘prosecutor may hide, defendant
must seek’ is not tenable in a system constitutionally bound to
accord defendant’s due process.”
Stephen Bright, director of the Southern Center for Human
Rights, pointed out, “This is not an anti-death penalty Court.
They pretty much let the states do what they want to do. But
they’re seeing these outrageous cases, and they feel the need
to step in.” Bright was amazed to hear the 5th Circuit justices
argue among themselves in Jerold Burdine, the sleeping lawyer
case, “that the lawyer might not have slept through anything
signiﬁcant.”
In Crawford v. Washington, the high court restored some
order and integrity in trial courts by reafﬁrming that the Sixth
Amendment guarantees to all citizens face to face confrontation
of testimonial witnesses against the accused. For years it appeared that the appellate courts of our state had read a different
version of Idaho v. Wright, 497 U. S. 805 (1990) in expanding at
each possible opportunity, the right of prosecutors to introduce

testimonial evidence in ways other than through the testifying
witness. I know I personally sat through three trials where the
victim never testiﬁed and the lengthy discussion with the police
the night of the incident was the basis of the state’s case. Even
with the clear pronouncement of Crawford, I think some judges
and prosecutors are in denial when faced with the requirement
of calling the witness.
In Blakely v. Washington, the high court seemed to make it
clear that anything in the State of Washington sentencing scheme
that could increase the base punishment had to be submitted to
a jury. Justice Scalia, not a bleeding heart liberal, rejected the
idea that our system of justice would end if the prosecutors had
to prove aggravating factors beyond a reasonable doubt. Little
things like notice in the indictment of those aggravating factors
did not seem too onerous a burden to Justice Scalia.
The 5th Circuit opinion in Pineiro, in response to Blakely,
may demonstrate another example of that court’s polite obstinance in following the guidance of the Supreme Court. Since
the Blakely issue was argued before the court on October 4 we
may soon have an answer to the question of Blakely’s application
to the United States Sentencing Guidelines.
As criminal defense practitioners we have a ray of hope in
our United States Supreme Court. We can only hope that as
the court considers juvenile executions they will continue in the
path that they have begun this last term. Has the pendulum
dislodged itself from the wall on the far right? Not yet — at the
5th Circuit. Not yet — at the Court of Criminal Appeals. Not
yet — at most of our Courts of Appeals. With the guidance of
the United States Supreme Court can only hope that we may
live long enough to see changes for the better in our system of
criminal justice. G

October

2004

VOICE FOR THE DEFENSE 7

RECRUIT A NEW
MEMBER
The Court of Criminal Appeals has approved a ﬁscal year 2005 grant award to the Texas Criminal
Defense Lawyers Association in the amount of $1,052,500. This grant will fund Criminal Defense
Lawyers Project (CDLP) seminars and publications during the current ﬁscal year.
TCDLA wants to thank the entire Court of Criminal Appeals for its gracious support of TCDLA.
In particular TCDLA wants to thank Judge Barbara Hervey, who for the last year has served as Chair
of the Grant Oversight Committee. TCDLA is committed to working with the Court of Criminal
Appeals in improving the legal profession through the production of statewide continuing legal education courses with the goal of increasing the number of competent lawyers appointed to represent
indigent defendants.
This year’s CDLP seminar schedule includes more than 25 seminars from Amarillo to South Padre
Island and El Paso to Houston. We will need help from our TCDLA members. Please let Bob Hinton,
chair of the CDLP Executive Committee, Rick Hagen, Vice Chair, or Craig Jett, Past Chair, know if
you are interested in being a course director or speaker at one of the CDLP seminars.
The board of TCDLA has approved the FY 2005 budget. This included eight seminars and three
publications. Please visit our website for information on upcoming seminars. A seminar should be
coming to your area soon. Please support your association.

Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
PERSPECTIVE

A very special thanks to Henry Bemporad, Marjorie Meyers and David Adler, course directors for
Federal Law with the Great Ones track, and Keith Hampton and Cynthia Hampton, course directors
for the State Appellate track of the TCDLA Fall Conference 2004 seminar in Houston. This seminar
included the ﬁrst “TCDLA past president’s reception.” The purpose was to recognize the past presidents for their contributions to the association. Dan Hurley gave each of them a CD-rom containing
the ﬁrst ﬁve years of the Voice for the Defense magazine. This CD-rom will be available for sale by
FRIENDS of TCDLA at seminars and through mail orders. Special thanks to Ed Mallet and his wife
Theresa for hosting the TCDLA past president’s reception in their home.
The board approved David Richards of Fort Worth, the new Voice for the Defense editor, and
Robert Pelton of Houston, the articles editor. Congratulations to both lawyers. We appreciate their
contributions to the association.
John Carroll was presented a special president’s award by Dan Hurley in recognition of his six
years as Voice for the Defense editor. John edited more than 60 individual Voice for the Defense issues.
He made certain the overall high editorial standards were always maintained.
Dan Hurley has announced the kick-off date for the TCDLA membership drive is November 1,
2004. He has appointed chair persons from every city and/or region in Texas. He has set new member
goals and wants to increase overall membership to 2800 members by next year. To reach this goal,
we need every TCDLA member to help. If you know someone who is not a member, please talk to
her/him about joining. A membership form is posted on the website. The ﬁrst membership drive
seminar is scheduled for November 12, 2004 in Uvalde. Emmett Harris (Uvalde), course director, has
put together a one-day seminar entitled “TCDLA takes CLE ‘Off Broadway.’ ” Attendees will receive
free CLE for the expressed goal of getting new members to join. Please call Tom Pappas if you are
interested in hosting a TCDLA membership seminar in your city.
Good verdicts to all!
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OCTOBER 15, 2004

DECEMBER 2-3, 2004

CDLP - Anatomy of the Win

CDLP - Anatomy of the Win

WAXAHACHIE

TYLER

OCTOBER 21-22, 2004

DECEMBER 9-10, 2004

CDLP - Anatomy of the Win

TCDLA - Dual Track - TBD

MCALLEN

AUSTIN

OCTOBER 23, 2004

DECEMBER 12, 2004

CDLP - SB 7 Indigent Defense for
Rural Lawyers

TCDLA - Board Meeting

AUSTIN

OCTOBER 27, 2004

CDLP - SB 7 The Fair Defense Act
In Harris County
HOUSTON

OCTOBER 29, 2004

CDLP - Communicating with Juries
HOUSTON

NOVEMBER 5-6, 2004

TCDLEI/TCDLA - El Paso
Criminal Law Group, Inc.
RUIDOSO, NEW MEXICO

AUSTIN

JANUARY 7-8, 2005

TCDLA/LCDLA
25th Anniversary
LUBBOCK

JANUARY 19, 2005

CDLP - Powerpoint for Lawyers
HOUSTON

JANUARY 20-21, 2005

CDLP - Post Conviction
HOUSTON

FEBRUARY 3-7, 2005

TCDLA - President’s Trip

NOVEMBER 12, 2004

BANFF, CANADA

TCDLA - Membership Drive Promo

FEBRUARY 10-11, 2005

UVALDE

NOVEMBER 18, 2004

CDLP - Phone Seminar
Topic TBD
NOVEMBER 18-19, 2004

CDLP - Anatomy of the Win
PLANO

CDLP - Anatomy of the Win
LAREDO

FEBRUARY 24-25, 2005

CDLP - Capital/Habeas Seminar
HOUSTON

Note: Schedule and dates subject to change. Visit our website at
www.tcdla.com for the most up to date information.
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WATCH A
MOVIE
Several years ago Bill Allison ﬁlled this space with many high minded thoughts and great
ideas. In one column he admonished lawyers to read and furnished a wonderful high-brow
reading list of great works. It was really something. There was not a single Grisham blockbuster listed. I think some of the titles were in French. Anyway, the Voice has been culturally
barren in recent years so this month this space will be devoted to the arts. But not literature.
I haven’t read any of Bill’s books, but I have seen, or heard about, a lot of movies. There are
far too many lawyer movies to list, so we will look at just a few of them. Some are familiar,
some may not be known as lawyer movies, but they all have something of interest to our
profession. You won’t ﬁnd To Kill a Mockingbird (too obvious) or Twelve Angry Men, the
jury misconduct movie, but there is something here for everyone.

John Carroll

EDITOR’S
COMMENT

“Ghostbusters II” — Rick Moranis reprises his role as the geeky professional. Not as a
CPA this time, but as a tax attorney. When the boys get into criminal trouble, he is the lawyer
they all turn to (conﬂict-schmonﬂict). In the courtroom scene he hilariously responds to
the prosecutor’s objection to his blatant leading of the witness, Dr. Venckman, by looking
at her pleadingly and saying “C’mon, we’re both lawyers.”
“Legally Blonde” — While the bend and snap is plenty reason for this one, Elle Woods
teaches the importance of knowing your client.
“The People vs. Larry Flynt” — Ed Norton has the pleasure of playing Larry Flynt’s lawyer.
Among the courtroom scenes is an argument before the United States Supreme Court. Larry
tells him: I’m your best client. I’m the most fun, I’m rich, and I’m always getting into trouble.
Ah, yes. Courtney Love was nominated for a Golden Globe for her portrayal of Larry Flynt’s
old lady, a drug, sex and booze addict. How did she manage to nail that part?
“The Godfather, Part II” — This one is all nuance as Robert Duval, the consigliere, has
a fascinating scene with Frankie Pentangeli, who is in federal custody and is likely to rat
on Michael. He talks to him and, without saying anything that could be called obstruction
or witness tampering, obstructs and tampers. The success of his visit is shown later when
Pentangeli opens his veins to end his days as a potential witness against the Family.
“Reversal of Fortune” — A movie that empowers appellate lawyers. The Klaus Von Bulow
story as told by Alan Dershowitz. Plus, you get to see Jeremy Irons and Glenn Close sleep
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in overcoats: “I ﬁnd the chill reassuring.”
“The Fugitive” — Harrison Ford’s lawyer, certain his phone
is tapped and that his privileged conversations are being
monitored by Tommy Lee Jones, carries on a nice self-serving conversation with his recently escaped from prison client,
strongly admonishing him to immediately turn himself in to the
authorities. This scene shows the limited usefulness of a lawyer
because everyone knows that is the last thing he should do.

“Reservoir Dogs” — You are right, there are no lawyers or
legal proceedings in this movie. But no criminal defense lawyer
can watch this movie to the end without thinking about poor
Mr. Pink. What if you had to represent the guy. The system is
not going to be kind to him. He is not getting out on bond. His
trial, and you are going to have to go to trial because he will not
G
be offered anything, will be excruciating.

“The Man Who Shot Liberty Vallance” — Jimmy Stewart
becomes famous for shooting Lee Marvin. But does he deserve
the fame? This one features a great candidate introduction at a
political rally when Jimmy Stewart, the lawyer, is introduced to
the rough and tumble crowd something like this: He came to
the West carrying, not a gun, but a bag, of law books.
“Cape Fear” — DeNiro punishes Nick Nolte’s ﬂagrant violation of the code of professional responsibility much more
harshly and effectively than any grievance committee ever
would have.
“Where the Buffalo Roam” — Peter Boyle co-stars as Hunter
S. Thompson’s lawyer. He is quite a lawyer. Watch this instead
of the Johnny Depp Hunter Thompson movie.
“Compulsion” — Clarence Darrow saves Leopold and Loeb
from the gallows, or whatever they were using in Illinois in the
20’s. Stars Orson Welles.
“Young Mr. Lincoln” — The adventures of young Abraham
Lincoln as a rail splitter, self-taught reader and clever trial lawyer, played by Henry Fonda. He nails the prosecution with the
Farmer’s Almanac. Remember, a lawyer’s time and advice are
his (and her) stock in trade.

Become a

Fellow or a
Super Fellow

Texas Criminal Defense Lawyers Educational Institute
Endowment Program
TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
l
l

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on page 44).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
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5K.2.0 DEPARTURES
CANNOT GO BELOW
THE MANDATORY
STATUTORY MINIMUM
TERM
I have always deﬁned winning as making the best you can out of what you have to work with.
Several years ago, I heard then 5th Circuit Judge Robert M. Parker say that winning in federal criminal
cases is getting a downward departure for your client.
In August, the United States Court of Appeals for the 5th Circuit joined the 3rd and 11th Circuits
in holding that the safety valve provision of 18 U.S.C. §553(f) does not apply to convictions under 21
U.S.C. §860. United States v. Phillips, ___ F.3d ___, 2004 WL 1842729 (5th Cir. 2004).
Bobby Phillips, Jr. was indicted for possessing with intent to distribute more than ﬁve but less
than 50 grams of cocaine base, in violation of 21 U.S.C. §841(a)(1) and 841(b)(1)(B) (Count 1), and
possessing with intent to distribute more than 50 grams of cocaine base, in violation of 21 U.S.C.
§841(a)(1) and 841(b)(1)(A), within 1,000 feet of a school yard, in further violation of 21 U.S.C.
§860 (Count 2).

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Phillips ﬁled a motion to suppress the evidence recovered by law enforcement ofﬁcers in the court
of United States District Judge Fred Biery, Jr. of the Western District of Texas. Judge Biery initially
granted the motion; however, after reconsideration, he changed his ruling. The defendant then
entered a plea of guilty to Count 2 of the indictment and reserved his right to appeal Judge Biery’s
denial of his motion to suppress.
The probation ofﬁcer’s PSR recommended a base offense level of 32 with a 2-level enhancement
for the defendant’s commission of the offense near an elementary school for a total offense level of 34.
With a criminal history category of I, Phillips was looking at a Guideline range of 151–188 months’
imprisonment.
Over the objection of the Government, Judge Biery granted Phillips’ request for a 3-level reduction for acceptance of responsibility; thus, Phillips’ adjusted total offense level was at level 31, with
a Guideline range of 108–135 months’ imprisonment. The Government pointed out that Phillips’
offense carried a mandatory statutory minimum term of 10 years’ imprisonment which would narrow
the penalty range to between 120–135 months’ incarceration. Although Judge Biery acknowledged
the mandatory minimum sentence provision of the statute, he sua sponte departed downward by 60
months and orally sentenced Phillips to 60 months’ imprisonment, 10 years’ supervised release and
a $100 mandatory special assessment.
The Government objected to the downward departure and requested that Judge Biery set out his
reasons for departing downward. In his written ﬁndings, Judge Biery cited as mitigating factors not
adequately taken into account by the Guidelines the following circumstances which he found present
in this case:
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The ofﬁcers had conducted an illegal warrantless search;
Phillips’ delay in providing information to assist the prosecu
tion was due to his pursuit of viable suppression issues;
A disparity existed in the guidelines’ treatment of “crack”
cocaine versus “powder” cocaine;
A disparity existed between Phillips’ arrest and the failure to
charge Phillips;
A disparity existed between Phillips’ arrest and the Govern
ment’s decision not to charge Davis; and,
Phillips’ post-arrest rehabilitation efforts.

The Government appealed and Phillips ﬁled a cross appeal as to
the suppression issue. A panel of the Circuit (Chief Judge King and
Circuit Judges DeMoss and Stewart) was not persuaded that Judge
Biery committed any reversible error in denying Phillips’ motion to
suppress and went on to discuss the departure issue. The following
excerpts are from Judge Stewarts’ opinion:
This Court reviews de novo the question whether the district
court’s departure from the applicable Sentencing Guideline
range was ‘based on a factor that ... (ii) is not authorized
under section 3553(b); or (iii) is not justiﬁed by the facts of
the case.’ 18 U.S.C. §3742(e)(3)(B)(ii)- (iii); See United States
v. Bell, 371 F.3d 239, 242 (5th Cir.2004). A district court’s
legal interpretation of the Sentencing Guidelines, including
its determination of whether the Guidelines authorize its
departure below a relevant statutory minimum sentence, is
likewise subject to our plenary review. See United States v.
Lopez, 264 F.3d 527, 529 (5th Cir.2001) (citing United States
v. Rodriguez, 60 F.3d 193, 195 (5th Cir.1995)).
***
The district court sentenced Phillips to, inter alia, a term
of imprisonment of 60 months. Pursuant to §841(b)(1)(A),
a person who commits a violation of §841(a) involving ‘50

grams or more of a ... substance which contains cocaine base,’
21 U.S.C. §841(b)(1)(A)(iii), ‘shall be sentenced to a term
of imprisonment which may not be less than 10 years....’
Id. §841(b)(1)(A) (emphasis added). Phillips pled guilty to
possession with intent to distribute cocaine base, in violation
of §841(a)(1), and further admitted in his plea that he was
accountable for at least 50 grams of that narcotic. As noted
above, the district court acknowledged that Phillips was responsible for a quantity of cocaine in excess of the 50 grams
required to trigger the 10-year statutory minimum sentence
and that no legal basis existed for a downward departure, yet
refused to impose that sentence, citing USSG §5K2.0 and
Koon, 518 U.S. at 106-09, 116 S.Ct. 2035. The Government
argues that 18 U.S.C. §3553(b) and its corresponding Guideline §5K2.0 do not authorize a departure from a statutory
minimum sentence and that any such deviation can be had
only through the explicit procedures set forth in 18 U.S.C.
§3553(e) and §3553(f), neither of which, according to the
Government, applies in this case. We agree.
Generally, a district court must impose a sentence in accordance with the ranges prescribed by the Sentencing
Guidelines for the relevant offense conduct. See 18 U.S.C.
§3553(a)(4)(A). A district court may, however, deviate from
the applicable Guidelines range where ‘there exists an aggravating or mitigating circumstance of a kind, or to a degree,
not adequately taken into consideration by the Sentencing
Commission in formulating the guidelines ...’ 18 U.S.C.
§3553(b); USSG §5K2.0. Although §5K2.0 explicitly refers
only to departures from the Guidelines, using such phrase no
less than eight times, Phillips ﬁrst contends that this provision, as interpreted by the Supreme Court in Koon, 518 U.S.
at 106-09, 116 S.Ct. 2035, also authorized the district court
to depart downward from the minimum statutory sentence
mandated for the crime of which he was convicted. This
continued on page 23
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Going to Prison In Texas
in 2004: Part 2
by William T. Habern

“Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.”
— Section 1 of the XIII Amendment to the U.S. Constitution, emphasis added
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V. SOME SPECIAL CONSIDERATIONS FOR
WOMEN

(And some useful information for men as well)
A well educated woman and friend of mine who served
a substantial number of years in the Texas prison was kind
enough to review this work, and to suggest special comments
directed toward what women should know about entering
prison. I wish to thank her for the time she took to review and
comment on this work, and particularly for her input into this
section of the article.
In the men’s units there are “gangs.” Women have their form
of “gangs” too, but more often women gather together in groups
that are based on “relationships.” A woman entering the Texas
prisons should be just as cautious of quickly forming close
relationships with other women or groups of women as should
men be careful when considering the offers to join a gang. In
either case, BEWARE!!
Gang members exist on the women’s units, but are not as
prevalent as on the male units. “Relationships” seem to be the
norm on the female units. In many ways, the “approach” can
resemble the invitation to be in a gang, but it’s a one-on-one
relationship. Stronger women will play on the emotions of the
weaker ones, and will particularly set the traps for a new offender. The “pitch” may be for protection, for so called “friendships,” or need to ease the loneliness by having an emotional
closeness with another person, and this can include a sexual
relationship. The advice is DO NOT GET CLOSE TO ANYONE
for any reason.
New offenders are prime targets and if it is seen (and it is hard
not to be seen) that the new offender goes to the commissary
on a regular basis, has mail and visits on a regular basis, there
are plenty of women who have been there for a long while and
they look for this. Perhaps they don’t have the support and the
assistance the new inmate has, and perhaps they are looking
for that. Don’t go for it. Take your time, watch those who try
to befriend others, and carefully, over months of observation,
pick your friends carefully.
It is suggested that women in prison are notorious for taking
a personal relationship with another inmate extremely seriously.
Do not think that the approach from another female inmate
is really about “love” or “caring” because it is not. It is about
control! If the “user” feels the other party is pulling away, wants
out of the relationship or there is an interest somewhere else,
watch out. If there is a threat of loss of control of the relationship, there are instances where the inmate pulling away has been
beaten or cut up over an attempt to cool off a relationship with
another inmate. Women in prison can be very petty and jealous.
This can lead to very dangerous relationships.
Women also intimidate or try to loudly “out talk” others
by getting in their faces. If this happens, do not respond by
saying anything and do not react. Reaction is exactly what the
other party is looking for. An angry response or reaction gives
the other offender the excuse to start a ﬁght. If the frustrated
offender observes that her “soul mate” is going to enforce the
rules and “go to rank” about the situation, expect to be ridiculed,

but continue to mind one’s own business. Ultimately following
this advice will result in respect and others will stop trying to
bait the newer inmate. As has been explained previously, do not
give anything to anyone. This is true of your personal property,
goods obtained in commissary, or other objects. Such transfers
often wind up being discipline actions based on what is called
“trafﬁcking and trading”. Discipline actions can cause good time
to be lost and a parole date to be delayed.
Before one gets to prison one should make up her mind
about what kind of conduct and activity is the best for that
individual, and what goals are really important. For example,
the woman who assisted with this section of this article was told
when ﬁrst in prison not to ever go to see the psychologist because
that will keep you from making parole. THAT IS ABSURD!! The
incorrect presumption here is that inmates who need psychological assistance may be too “crazy” to parole. According to this
prison myth, going to the psychologist will just give the Board
a record of a history of mental problems. That is not the case.
Going to the psychologist was the smartest thing my friend did
during her early days in prison. The best way to avoid making
similar mistakes in the future is to be able to understand why
and what mistakes happened in the past.
The best advice for newly entering men and women inmates
is to OBSERVE, OBSERVE, OBSERVE. While observing, always
keep in mind that the new inmate is also being observed, not
just by other inmates, but by those who guard and manage the
prison as well.
Never comment on an incident which the inmate had
nothing to do with. If it “isn’t your business,” just avoid having
anything to do with it. If the offender ﬁnds herself in a situation, which does involve the offender, then take time to make
the correct decision about what to do about the incident.

VI. STANDARDS AND BEHAVIOR
A. Keep your business to yourself.

I again recommend to the reader that inmates not discuss
their case with anyone other than ofﬁcials and committees, and
then only when one’s ﬁle is on the table. Of course if your case
is on appeal do not discuss your case with anyone without your
lawyer’s consent. If one starts talking about their case, those
inmates are potential witnesses against you for any admission
you make if your case does get reversed. Secondly, there is a
pecking order in the prison. Everybody needs someone to look
down on, and this rule is true in prison. The inmate who used a
child for sex is the lowest of the low. Inmates should not discuss
the facts of their case, nor events surrounding the case. For
example, if the conviction is of a sex offense involving a child,
the last thing in the world that should be done is to tell another
inmate. It is no one else’s business anyway. Inmates should
keep their affairs to themselves.

B. Old Joe or JoAnn wants to be my buddy

The best advice I can give in this area is that when an
inmate tries to warm up to another, or do a favor, or ask a favor,
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it could lead to trouble. For example, if someone says, “take this
envelope down the hall to that cell down there,” don’t do it. One
never knows where a simple action like that might lead. What
if the contents of that envelope include an escape plot? If the
escape plan is later discovered, and it becomes known an inmate
acted as delivery boy for the plot by passing the plan from one
inmate to another, it puts each inmate in the conspiracy as far
as the prison is concerned. Getting out of that kind of trouble
could be real problems for the innocent inmate, and could
include new criminal charges. The point here is this: one goes
into the prison alone, and one comes out alone. Nobody can
do time for another. The rule is, “Do your own time.”
At times a corrections ofﬁcer will allow himself to “warm
up” to certain inmates. If this appears to be happening watch
out because it is dangerous for both the guard and the inmate.
Guards, like inmates, have good days and bad days. Guards are
not supposed to have private interactions with inmates. The
guy who was the friendly corrections ofﬁcer kidding around
yesterday is going to be the same one who writes you a discipline action today for the same behavior that was previously
considered acceptable.

C. Hygiene and Grooming

If the new inmate is thrown in a cell situation with someone who fails to meet good standards for cleanliness and good
grooming, the ﬁrst thing to do is to talk to that person to see
if the matter can be resolved. If not, then the next step is to,
“go to someone with rank.” “Rank” is someone at the level
of lieutenant or above. One should never go to a corrections
ofﬁcer with a complaint. Corrections ofﬁcers are not going to
want to do the paperwork. A lieutenant or a captain should be
called in. The inmate can talk with him about the situation and
see if the ranking ofﬁcer can help with that problem. If that is
not successful, the inmate can try to get a new cell assignment.
However, a new cell assignment is not easily accomplished.
It is a common error for other inmates to gang up on an
inmate who does not maintain an acceptable level of cleanliness
or grooming. It is a terrible mistake to get involved in such an
effort to ﬁx the problem. There is a high likelihood that the
attacking inmates will get a disciplinary action and it will cost
each of them a loss of class or time credit. Once time credit
is lost, it will probably never be regained. In prison there are
too may acts of retaliation among the inmate population, and
among inmates and employees. Seldom does the inmate ever
win in these situations.
One of the daily rituals in regular TDCJ facilities is the daily
change of clothing. As we said earlier, a set of boxer shorts,
socks, and a set of white pants and shirt will be issued and each
day there is a time at which these will be exchanged for a clean
set. Clothing exchange may deviate from the norm in transfer
facilities. Another exception to clothing exchange occurs if the
unit is going through a “lock down,” when entry, exit and movement within the prison is restricted and inmates are required
to remain, for the most part, inside their cells.

16 VOICE FOR THE DEFENSE

October

2004

D. What is a Prison Lockdown?

A lock down occurs when there has been a riot on the unit
or possibly other units, a prison break, or some major crime has
occurred and security has been heightened. The lockdown may
involve one or more units. It can even be system wide. During
a lock down, the inmates will be staying in their cells as opposed
to coming out for the normal daily schedule. Sometimes the
food is brought up and served on the cell block.
Lock down status can last hours or days and weeks. At these
times, clothing will not be exchanged every day. In the commissary section, deodorant was mentioned. Times such as lock
down are when this deodorant purchase is really important. It
pays to develop good hygiene habits. It can get very unpleasant
in a dormitory or a cell for an extended period of time without
being able to change one’s uniform.

E. Necessities

If the inmate has money or means when he goes into prison,
the necessities are not that big of an issue. But necessities such
as toilet paper, toothpowder, soap and razors are also issued by
TDCJ. Razors are sometimes issued from the prison and collected by the staff after the inmate has had time to shave. The
reason they are collected is obvious. Razors are a good means
of making weapons, and if one is caught making a weapon at
best he will get a discipline action, and at worst will be charged
with the crime of having a weapon in a penal institution. At
other units razors are issued on a weekly basis and can also be
purchased in the commissary. The way to get necessities is to
notify the appropriate employee.

V. LIVING ARRANGEMENTS
A. Dorm Living and Cell Blocks

Some prisons have dorm-like living conditions. The bunks
in a dormitory setting are pretty close together. A room will
house about 80 inmates. When the inmate ﬁrst goes into prison
he will be housed in a dorm. Eventually he is going to be in a
higher classiﬁcation, after being in the prison for a while, one
may ﬁnd he is going back to a dorm or a cubicle.
At ﬁrst, inmates reside in unclassiﬁed dormitory space.
Under their beds are small boxes where all personal property
will be stored. We will discuss this in more detail a little further
along.
This assignment is the inmate’s living area. The person on
the opposite bunk (top or bottom) is called a “cellie” (like a
roommate). Even though the inmate may be in a dorm setting,
that individual is still his “cellie.” In time, the Classiﬁcation team
will assign most inmates to a two-man cell. One may also be
placed in a dormitory or a cubicle that has low (about 3 feet
high) walls. Single cells are generally reserved for restrictive
maximum-security situations.
There are prison units in the system, particularly in the older
more highly classiﬁed prisons, where there are rows of cells as
one sees in movies about prisons rather than dorms. As one
walks down the row one should not go looking over to see

what is going on in cells on the row. In prison, when it comes
to prisoner privacy, what is going on at a cell row is none of the
non-resident inmate’s business. If one does see something, the
best advice is to keep quiet about it. If asked about what was seen
most will advise that the response be, “I didn’t see anything”.

B. The “Chow Hall”

The food in most “chow halls” in the TDCJ system is tolerable. The calorie content, fat, starch and cholesterol levels are
high. They serve a great deal of pork while beef is less often
available. As is the case in most institutional settings most meat
and vegetables are overcooked. Service is cafeteria style. The
dining hall is a place where one must remain alert. Dining areas
are places where large numbers of inmates have to congregate
and where inmates gather in larger and more anonymous groups
trouble can occur. Everyone is cognizant of the statue depicting
three monkeys representing the adage “ hear no evil, see no evil,
speak no evil.” In prison one should be aware of everything that
is going on. One should develop his sense of what is happening on both sides and behind him. Most importantly, inmates
want to pay attention to when the noise stops. In prison, noise
seldom stops. When the constant din of noise ceases, something
dramatic is about to happen. Be prepared to move quickly
away from the center of the room and areas of activity toward
the walls away from the commotion. You probably will not be
the only one trying to follow this advice. Do not get involved.
Later, when you are asked what happened, you can say you do
not know because you were just trying to get away to a safe and
clear place. The inmate’s policy should be, see (be aware of)
everything, hear everything, but say nothing.

C. Day Rooms

An enlightened inmate will avoid the day room. There are
not many things that can beneﬁt an inmate there. Here is an
explanation of conditions in the Day Room. Consider two
televisions 15 yards apart, on different channels, both turned
to maximum volume. The televisions are almost always on
sports. If one likes basketball, baseball, or football there will
be a great deal of that on the TV but the viewers do not select
many movies or educational programs. The furniture consists of stainless steel tables and benches or chairs. The most
popular pastime other than watching television is dominoes.
When inmates play dominoes, it is a prison tradition to slam
the dominoes against the steel table. The racket made by this
eventually gets to where it really rides on the nerves. Several
people slamming dominoes on a multiple of steel tables in addition to two competing televisions can make a great deal of
noise. There are a number of discipline actions resulting from
inmate interaction in the day room. When a ﬁght breaks out,
everyone in the room will be subject to a possible discipline
action, or else those present may have to testify in discipline
actions. Either way the inmates involved lose.

D. Recreation Yard

Another place you may have the opportunity to go is the
weight room/gym. At one time there were boxing matches in
the gym, but this has, for the most part been discontinued. At
many units the gym/weight room is outside in the Recreation
Yard where one may also ﬁnd basketball, volley ball and hand
ball courts. Many inmates also get exercise by walking around
the fence of the “Rec Yard.” One should not spend a lot of time
in the recreation yard. If one wants to stay healthy, one can do
a certain amount of exercising in the cell. If you do spend time
there, try to avoid contact with other inmates, especially groups
of inmates. The recreation yard is a place for inmates to meet,
a place for trouble to develop, and a place where, just as in the
day room, the innocent can be caught up in adverse activity
which otherwise would be avoided. For example, one may be
innocently involved in a conversation with another inmate when
a riot breaks out on the other end of the yard. TDCJ has a long
history of disciplining everyone on the yard when trouble occurs. Stay alert and if trouble starts, get away from it.
Learn to do time alone. One can read or work on improving
reading skills. Inmates can use the library and discover what
books are of interest. The new inmate should ﬁnd something
to do by himself. We have mentioned one should not make
friends too fast. The last thing in the world one needs to do
is to make friends with the wrong person too quickly. Learn
about being alone and learn to conduct affairs by oneself. If
someone is to be included in one’s affairs, then include someone who is known, and who has a history of minding his own
business. Remember, inmates and inmate gangs do blackmail
other inmates in prison.

E. Commissary

When at the commissary, follow one of the primary rules
suggested about being in prison. One should do one’s own time,
and take care of one’s own business. At the commissary don’t
buy a lot of stuff for other people. One should make himself
the priority.
The Texas prison commissaries work like a debit card. Each
inmate has an identiﬁcation card and will be able to use it like
a debit card to make commissary purchases. The balance on a
commissary account is what the individual inmate will have to
spend. If our advice about having money in jail before entering
the prison is followed, one will have money on the prison books
when one enters prison or very shortly thereafter. Otherwise,
upon entry the inmate should immediately contact those who
can help his support and have them send money to the TDC
trust fund. If one has money in the trust fund, then it can be
used at the commissary. However, there is a limit for spending
of $75.00 per two-week period.
When a purchase is made at the commissary one will be issued a receipt. Once the receipt is issued one should verify the
receipt against purchases, and then, unless there is a speciﬁc
reason for keeping it, destroy the receipt. Do not drop it in the
trash where it can be found by other inmates. Take it back to
the cell and ﬂush it down the toilet. This receipt has valuable
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information on it, such as one’s TDCJ number, balance of account, how much the individual spends at the commissary, etc.
That is all information other people can use. With that information, the unsuspecting inmate can be set up. An inmate whose
business is known is ripe for being blackmailed, threatened, or
used. An inmate with money can be “had” by others who know
how to work the system. The rule here is do not leave those commissary receipts lying around. However, keep property slips for
new commissary items that must be listed on one’s inventory.
There are times when objects bought at the commissary do not
make it to one’s property list. By keeping these particular slips
one can have proof of purchase. Keep all property slips and
inventory sheets for one’s own protection.

F. Hall Rules

The hall in the prison has lines on each side of the wall. The
middle of the corridor is reserved for employees of the prison.
The only time inmates are allowed to walk in the middle of the
corridor is when being escorted by guards. Inmates stay on the
inside against the wall within the lines of the walkways.
__________________________________________
Inmates walk one direction_________________
HALL Area where employees walk
________________________________________
Inmates walk other direction_________________
Again, inmates do not walk in the middle unless they are
being escorted in the middle by a couple of guards. So, keep
hands to yourself and “stay on the wall” as they say.
Now let’s review this section. The recreation yard is a place
where trouble can happen, and one can get exercise in the cell.
I recommend developing an exercise program that can be done
alone. Commissary, watch out for being taken advantage of as
a result of what can be learned from your receipts at the commissary.
One can buy basically the same types of necessities and food
in the commissary that he can purchase at a convenience store.
In the halls walk between the wall and the lines. Do not walk
in the middle.

I. Dealing With Personal Property

When one enters the prison all personal property will be
inventoried. This inventory will determine what the offender
can keep while in prison. There is a prison discipline offense
known as Possession of Contraband. If property found in the
possession of an inmate is not on his inventory sheet, then there
is going to be a problem. Each inmate has an approved property
list, or if one has property which has not been authorized to be
purchased via the commissary, one can receive a discipline case
for having property that constitutes contraband.
The amount of property an inmate can have depends on what
he brought in, or what purchases have been prison authorized
(i.e. radio, fan). It is important when property is inventoried
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that one:
a. Make sure all property is on the list, and
b. Don’t bring stuff that isn’t needed.
If one possesses property of personal interest or emotional
value, there is a good possibility someone else will like it and
he will try and take it.
Different prison units have different types of storage space.
A problem developed in TDCJ for inmates being transferred
from a unit with a good amount of storage space to a unit with
less space. In some cases there was no room for all the inmate’s
belongings. Therefore, TDCJ developed a regulation limiting
each inmate to an area of approximately one square feet to store
all commissary and related items. This is important because one
doesn’t want to be buying more than can be stored. If one can’t
ﬁt his property into the limited area provided, prison employees
are authorized to take it away from the inmate.
These regulations might be enforced with some latitude. For
example, if one has a complicated legal case that is on appeal,
he can apply for more space in which to store the legal material.
But this is a cumbersome process and if the additional space
is not absolutely necessary, do not get involved with applying
for more space.
One can have a lock on the assigned TDCJ “lock box”, which
is another name for the storage space. This lock is sold at the
commissary for ten dollars. The Correction Ofﬁcers (COs) have
a master key to all the locks, so they can search the lock boxes as
necessary. The advantage to having a lock is to keep materials
private. This is particularly true of legal documents. One does
not want anyone else knowing about his case. So, keep those
documents private.

VI. Introduction to Gangs and Contraband
A. What are gangs about

Gangs are a major problem in prison. Gangs usually form
around racial lines. It is very important for a new inmate to
remember upon entering prison that the gangs view him as a
new prospect. It is not unusual that a new arrival will be approached by another inmate who will try to get the newcomer
indebted to him in some way or to recruit the new inmate into
a gang. They may offer protection from assault or blackmail.
Watch out! It is important to reject these entreaties. The
gangs demand total loyalty. Gangs will demand money, sex, or
participation in some criminal act to be preformed in prison.
Avoid membership in a gang.
There is a way out of gang membership, but we have had
clients who, after being identiﬁed as gang members, stayed in
administrative segregation for as long as seven years before
qualifying for this relief. The program is called the GRAD program. This is a decertiﬁcation program. There is a very long
list to gain entrance into the program and it can take years to
qualify. It is a very difﬁcult process to get the label of a gang
member or gang associate removed once the inmate is identi-

ﬁed as a gang member.
Gangs are the source of many criminal cases. Inmates in
gangs are much more likely to get criminal cases while in prison.
The inmate will go directly to administrative segregation once
identiﬁed as a gang member. Perhaps of greatest importance,
it will be very difﬁcult for a gang member to be approved for
parole once a gang tag is applied. Not only are gang members
considered poor parole risks, they usually have disciplinary
problems and the parole guidelines are heavily weighted against
gang participants.

B. How do gangs recruit?

What about the young person who comes into prison and
is threatened by others. Recognizing and capitalizing upon the
fear a new inmate feels when entering prison, a gang member
will approach the inmate to ask if he is interested in joining a
gang. The pitch is to offer protection. Gangs are preying upon
these individuals in hopes their fears will cause them to join
up with a gang. A lot of people will get involved with a gang
precisely for protection. The problem is that gangs don’t do
anything out of the goodness of their hearts. We have handled
numerous cases where people have gotten into gangs and found
there was no protection. In some cases the gangs would just use
the new members. In some instances, the new members would
be traded to other gangs in return for privileges and beneﬁts.
If one does join a gang, the gang requires total loyalty. If a new
inmate does not have the money to pay them, they may demand
that you provide them with some beneﬁt in the form of sexual
favors, or other illegal acts or deeds. To refuse the demands of
ones gang is to incur the same or worse treatment than that
which one joined the gang to avoid.
In prison, new criminal offenses can result in a new indictment, and if convicted of a crime in prison, the sentence for
that new crime will be stacked on top of the current sentence.
If a member fails to perform a hit or other illegal act required
by the gang, the offender will get on the gang’s list to be punished because of the failure to perform the order given. There
are numerous downsides to membership in gangs. There are
many inmates in gangs right now who want out. They realize
the gangs are not providing what was offered.

C. Jail House Lawyers

Stay away from “jail house lawyers,” often called “writ writers.” These are inmates who are self taught as lawyers. They seldom, if ever, have any actual legal background. Watch out when
relying upon their representation or assistance. The law has
changed regarding how many times you can challenge through
post conviction legal actions the conviction that sends you to
prison. One generally gets only one chance at a writ of habeas
corpus. If this one writ is not professionally done, end results
can be horrible. One could waste this opportunity on a frivolous
claim while a valid cause would be forever lost. Inmates should
avoid allowing jail house lawyers to be involved in their cases.
In addition to the legal ramiﬁcations, using a jail house lawyer
gives another inmate information about you and your case that

can be used to your detriment. This writer must admit that in
over 30 years of practice in this area I have learned some things
from jail house lawyers. However, I have spent more time correcting their work than learning from their expertise. The new
convict only gets one opportunity for an appeal or one writ of
habeas corpus, so it is best not to use a jail house lawyer with no
legal education as the vehicle to travel down the post conviction
road. The prison does have a public defender service. Several
lawyers in our ﬁrm have worked in that public defender service
at various times. While it is a fact that the TDCJ has economic
control over that ofﬁce, there have been some excellent lawyers
employed in that ofﬁce. If one cannot afford a lawyer, and have
a case, the prison may be willing to provide one.

VII. Dealing with complaints

In the limited space we are allotted for this article there are
things we cannot cover, but we will brieﬂy mention how to
deal with a situation where one believes there has been mistreatment, or unjust treatment. There is a policy that allows
an inmate to ﬁle a request for assistance or information. It is
called an “I 60.” This is also the form for ﬁling a grievance. If
something goes wrong, and you want to complain about it, the
prison has a grievance process. Again, in this area, we suggest
you stay away from.
If you are seriously mistreated and want to ﬁle a lawsuit
against the prison or its employees, current law generally
requires you to exhaust all administrative grievance remedies
before you can go into court. It does not matter whether it
is a medical problem, a job loss, or lost good time through a
disciplinary action, you must exhaust all administrative grievance procedures by yourself and there should be no fear to ﬁle
a grievance if you believe it to be justiﬁed.

VIII. PROGRAM PARTICIPATION
A. “ITP”

We are headed now in the area where one can start helping
oneself to get out. Participating in programs is not only the way
to improve ones life during and after prison, it is the beginning
of demonstration that one is worthy of parole. The process of
getting into programs starts almost immediately. Within the ﬁrst
180 days of incarceration, a sociologist or a counselor prepares
the inmate’s Individualized Treatment Plan (ITP). This plan is
placed into the inmate’s ﬁle. The prison will expect an inmate
to complete the ITP courses recommended in the Individualized
Treatment Plan. Prison programming is extremely important
when it comes to the Parole Board. I Have had Parole Board
members tell me their policy is that an inmate’s failure to accept
or participate in a program can cause him to fail to be paroled.
So whatever they put on that ITP is needed, the offender wants
to follow the direction given. It may sound like nonsense, but
one wants to pay close attention to the direction one has been
pointed. Otherwise the inmate will be telling the Parole Board
he is not interested in being released. However, if it is impossible to get into a program in the ITP, do not panic. The Parole
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Board recognizes that it is not always possible to get into the
courses one needs. If an inmate demonstrates that he has done
all within his power to participate, the Board will not hold factors beyond his control against him.

B. Self Help

The other kinds of programming are formal and a lot of self
help programs. Eighty ﬁve percent of the people in prison are
there because of some kind of substance abuse. The case may
not be DWI, or possession of cocaine. It may be a burglary
charge with no drugs involved at all, but a program such as
A.A. or N.A. (narcotics) at least tells the Parole Board that one
is interested in improving oneself.
A number of programs are designed to compliment the one
thing common to all the programs. This is cognitive intervention, which is a process of changing criminal thought patterns.
Changing the criminal thought pattern is what the prison is
going to tell you is the purpose of the correctional system. The
prison offers good programs such as Changes, and Voyager.
Inmates should make every effort to get into programs and take
everything they are offered.
Never turn down a program. In fact, refusing any activity
can lead to the inmate ﬁnding himself removed from the parole eligibility list. Even if you are positive you do not need a
program or even have already completed it, do not make any
statement that indicates you do not want to participate in any
program that is offered to you. How one spends his time is
important.

C. Chaplaincy

The chaplaincy is the group of ministers in the prison. They
represent most religious denominations of the world. Those
ministers who work in prison have a great challenge, and while
limited by the prison in their ability to be as helpful as many
would like, they are there to assist. If there is an emergency,
the Chaplain is the person the inmate should seek out if the
issue is a personal problem. It will be the Chaplain who will
come to an inmate with a message of a death in the family; it
is the Chaplain who can arrange a special telephone call home
in a family emergency. At the same time, religious services are
times when many inmates gather in a single location, and as
explained previously, that can be the opportunity for improper
information to pass from one group to another. Gangs use
religious services to pass information. One should not get
caught up in this kind of behavior. The prison is aware of this,
and the inmate should avoid involvement in activities, which
could lead to improper conduct or prohibited activities when
engaged in worship services.
Our ofﬁce has had many interactions with ministers of
various denominations in the prison, and for the most part,
they have been helpful. Getting to know these professionals is
something the inmate and family may well wish to do.
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VIII. PAROLE AND MANDATORY SUPERVISION

This topic of the article could be a book by itself, so I am
only going to hit the high points. Getting out of prison is every
inmate’s goal. Parole and mandatory supervision are the two
most likely methods leading back to the free world. After September 1996 all mandatory supervision is discretionary with
the Parole Board. Parole eligibility is determined in two ways.
Initially one’s parole eligibility is determined by statutes. If a
conviction involved a weapon or was one of several serious
violent crimes, one will not be considered for parole until onehalf of the sentence is earned applying day for day credit. If the
conviction is for a non-violent crime and no weapon ﬁnding was
made, one must earn one-forth of the sentence with good time
being applied to that calculation. Each parole consideration,
after that initial consideration is determined by the decision of
the parole panel that last voted on the case.

A. Parole Panels

Recently, the Texas Board of Pardons and Paroles has gone
through substantial statutory changes. There are now seven
members of the Board, and eleven Commissioners who vote
with Board Members. Each panel has one Board Member, and
two Commissioners. To be paroled, most inmates need two of
the three votes on that panel.
If the conviction falls under one of the crimes known as
Senate Bill 45 cases there is a different rule. Senate Bill 45 cases
include:
1. a life sentence arising from a capital murder
charge,
2. an aggravated sexual assault,
3. indecency with a child by touching.
The statute regarding Senate Bill 45 cases requires two thirds
of the seven board members to favorably consider the case.
However, that is not exactly how things work. Since two thirds
of seven equals a number more than four but less than ﬁve, the
Board of Pardons and Paroles has adopted a rule which requires
that one subject to parole consideration fails if there are three
negative votes out of the seven. In other words, if convicted of
the three above-mentioned crimes, then all seven Board Members vote the parole case. If three of them vote to deny parole,
one will not be paroled. At this writing this issue has not been
tested in the courts.

B. Parole

Unless one is convicted of an offense listed as a “3(g)”offense,
one will be parole eligible when earned credit equals one-fourth
of the total sentence with credit for any good time earned applying to that time. Being parole eligible does not mean one
will automatically be paroled. It means you have a chance to be
paroled. If you have what is called a 3(g) sentence, meaning a
weapon was involved, or a serious crime of violence is involved

without a weapon, such as aggravated sexual assault, then one
has to earn one-half the total sentence before being considered
for an initial parole hearing.
In Texas to terminate a sentence, one must serve each and
every day imposed in the judgment. For example, even if good
time credit toward parole eligibility is acquired, that good time
credit is not deducted from the sentence termination date. So, if
one has a ten-year sentence, and is released after three years of
ﬂat time credit, one will still owe seven full years under supervision. As far as serving a ten-year sentence, ten years means
ten years–day for day.
Few inmates make ﬁrst parole, so no one should count on
that relief. After one is denied parole the Parole Board will set
the next date for one to be again considered for release. However,
the Board may set off the next parole consideration for up to
five years if the conviction is for a “3(g)” crime.
Another
option is for the Parole Board to determine that the offender is
not going to be given parole. In that case the vote will be what
is called a “serve-all”.

C. Mandatory Supervision

So long as one is not in prison with a history or conviction
of crimes of violence, or crimes involving the use of weapons,
mandatory supervision could be an option for early release.
Discretionary mandatory supervision applies when one’s ﬂat
time (day for day time) plus good time earned equal the whole
of one’s sentence. Once this is attained, the person is eligible to
be considered for mandatory supervision. This is true even if
that offender has been given a “serve-all” as a parole vote. For
example, let’s assume the inmate has a ﬁve-year sentence:
Flat Time Earned
Good Time Earned
Total Time Earned

2.4 years
2.6 years
5.0 years

It is at this point that mandatory supervision will be considered. The inmate is entitled to be notiﬁed at least 30 days
in advance of the board considering a mandatory supervision
case in order for the inmate to supply such information as may
be beneﬁcial to the parole board. If the vote is favorable, the
inmate may be released to conditions similar to that of being
paroled for a length of time on supervision equal to the good
time earned. Thus, in the above hypothetical, if mandatory
supervision were granted, the inmate would be on supervision
for 2.6 years.

IX. SHOULD THE FAMILY JOIN INMATE
SUPPORT GROUPS?

There are a number of inmate support groups. These are
various groups of people who are active in trying to improve the
problems and alleviate some of the emotional trauma inmates
and families suffer as the result incarceration. The prison does
listen, but it is our opinion the prison’s view of these groups is
that they represent as much an annoyance as a beneﬁt. It is this

writer’s belief that the prison only takes these groups as seriously
as the political climate requires.
Certainly being a member of such a group may be an asset to
certain people who have a loved one in prison. It is our opinion
that these groups do have shortcomings, but we do not discourage membership. They are family support groups and as such
help people who have loved ones in prison realize that they are
not alone. They can provide insights to dealing with problems
common to families of those who are incarcerated. These organizations are not designed to be prison reform groups. The
primary interests of members is to get their individual loved
one who is an inmate out of prison. After that occurs, they
usually lose interest in remaining involved in prison family
organizations. I have seen any number of these groups rise and
fall. Deciding whether and which group to join is an individual
decision. It is the observation of this writer that law ﬁrms whose
interest is prison reform, and inmate support groups have little
in common. The choice of joining or participating in one of
these groups is up to the family involved. Membership will not
likely hurt the inmate, but how much good membership in an
inmate family organization will help the inmate’s situation is
a matter of conjecture.

CONCLUSION

After practicing post conviction criminal law in Texas for
more than 30 years I have come to the conclusion that in this
state neither prisons, nor the attitudes of prison employees are
going to change to any great extent. Being employed at the
prison deﬁnitely requires hooking up to the “good ole’ boy”
team if one wants to be considered for the serious promotions.
Today I see the same types of problems with the Texas prison I
saw when I was ﬁrst employed there in 1973. There are some
improvements, but there are also many new problems to replace
those which were resolved by the Ruiz civil rights suits. The
economics of doing business with state and federal prisons has
become an industry that has gotten too closely intertwined with
government. This appears to be something that should cause
great concern, but I do not see substantial improvement on
the horizon. Prisons have become such an important factor in
the economic survival of some small Texas towns that some of
those communities might fail but for the fact they have one or
more prisons to provide employment for the local work force.
Few correctional ofﬁcers I have known over the last thirty plus
years enjoy what they do for a living. Few inmates want to be in
prison. The combination and interaction of these two groups
makes for a negative mix in the work place. As a result, the
society that exists in prison is less than positive.
The best suggestion I know for someone entering prison for
the ﬁrst time is keep to yourself, do not discuss your case, learn to
occupy your time alone and in a positive way, and take advantage
of every positive opportunity that comes your way. By all means
do not allow yourself to become obligated to another inmate.
Prison is a cold, hard, place to be, but you can get through it,
and this episode of life will one day be past history for over 95
percent of everyone who has to enter our prison system. Prison
can be a real wake up call to the degree that it might be a turning
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point (good or bad) in an individual’s life.
There are many inmates, mostly past drug addicts, who told
me that having to go to prison saved their lives. All I have to
say in response to that kind of statement is how unfortunate
it is that the only means of saving themselves required being
in prison.
When I was a young man we had to deal with the military
draft. Once in the military, young men usually “got the message”,
and the military became the vehicle that pushed an individual
into being a responsible citizen. Today we no longer have the
draft, and the element of drugs have been added to our social
mix. Today we send the same young people who used to get
drafted to prison. I have concluded the military did a much
better job of turning out responsible people than are currently
produced in our prisons.

Note: I want to thank the several inmates, ex-inmates, and particularly my partner, Dan Lang, who assisted and commented on
the draft of this effort. Without their input this article would be
lacking in many ways.
Bill Habern graduated from Texas Tech School of Law in 1972. He is a partner
with Habern, O’Neil and Buckley, L.L.P. with ofﬁces in both the Huntsville
and Houston areas. While the law ﬁrm is a full service criminal defense ﬁrm,
Habern’s main interest is in post conviction work with emphasis on administrative prison and parole representation. He has been doing parole hearings
and revocation work for more than 30 years. Habern is the past executive
director of the Texas Criminal Defense Lawyers Project, and served 10 years
on the TCDLA board of directors. He currently serves as chairman of the
TCDLA Corrections and Parole Committee. In the past Habern has also served
as past co-chairman of the post conviction and sentencing committee for the
N.A.C.D.L. Habern has published more than 15 articles dealing with parole
and prison issues and is a regular seminar speaker for the association.

CORRECTION: Last month’s issue of the Voice for the Defense included a chart as part of the “Going to Prison in Texas in 2004:
Part 1” article. The information on that chart was incorrect. Below is the corrected version.

Time Earning

Good Time

Work Time

Visitation Privileges

Earning Capacity

SAT I

30 days GT for
30 days served

15 days GT for
30 days served

Eligible for 1 contact visit
per week

75 days total ﬂat and
good time

SAT II

Same as above

Same as above

Eligible for 1 contact visit
per week

Same as above

SAT III

Same as above

Same as above

Eligible for 3 contact visit
per month

Same as above

SAT IV

25 days GT for
30 days served

Same as above

Eligible for 2 contact visit
per month

70 days total ﬂat and
good time

Line Class I
entry level rank

20 days GT for
30 days served

Same as above

Eligible for 2 contact visit
per month

65 days total ﬂat and
good time

Line Class II

10 days GT for
30 days served

Same as above

No contact visits

55 days total ﬂat and
good time

Line Class III

No GT -0- days

No GT -0- days

No contact visits

30 days total ﬂat
no good time

Time earning rates effective for crimes with offense dates on or after 9-1-1987. Contact visits based upon
institutional behavior and custody levels.
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continued from page 13 - Federal Corner
argument is unavailing.
‘Federal law explicitly cabins the district court’s discretion
in departing downward ... from a statutory minimum’ sentence. United States v. Alvarez, 51 F.3d 36, 39 (5th Cir.1995).
Contrary to Phillips’ assertion, Koon ‘explore[d] the appropriate standards of appellate review of a district court’s
decision to depart from the Guidelines,’ 518 U.S. at 85, 116
S.Ct. 2035 (emphasis added), and did not address cases
where, as here, Congress has limited the discretion of the
sentencing court by requiring the imposition of a speciﬁc
sentence. See 21 U.S.C. §841(b)(1)(A); USSG §5G1.1(b);
United States v. Medley, 313 F.3d 745, 749-50 (2d Cir.2002).
Indeed, the plain language of the Sentencing Guidelines appears to foreclose the exercise of Koon discretion to depart
below a statutory minimum by making clear that ‘[w]here
a statutorily required minimum sentence is greater than the
maximum of the applicable guideline range, the statutorily
required minimum sentence shall be the guideline sentence.’
See USSG. 5G1.1 (b). Moreover, as we have previously
indicated, USSG §5K2.0, ‘in and of itself,’ does not permit
the district court to depart below an applicable mandatory
statutory minimum sentence. ... Rather, the district court’s
ability to depart downward from an otherwise applicable
statutory minimum is limited to the circumstances explicitly
set forth in 18 U.S.C. §3553(e) and §3553(f). See Alvarez,
51 F.3d at 38-39.
Though this Court has yet to rule expressly on whether
these two subsections of §3553 represent the exclusive
routes to depart below the statutory minimum, we now
join all other circuits which have addressed this issue in
concluding that they are. ... Accordingly, a district court
may impose a sentence of imprisonment below a statutory
minimum for a drug crime only if: (1) the Government
makes a motion pursuant to 18 U.S.C. §3553(e) asserting
the defendant’s substantial assistance to the Government; or
(2) the defendant meets the ‘safety valve’ criteria set forth in
18 U.S.C. §3553(f).

following offenses: 21 U.S.C. §§841, 844, 846, 960, and 963.
Conspicuously absent from this list is §860, the offense for
which Phillips was convicted. This Court has yet to address
whether a §860 offense is nonetheless eligible for safety-valve
treatment. However, all other circuits which have addressed
this question have concluded that the safety-valve provisions
do not apply to a § 860 offense. See, e.g., United States v.
Kakatin, 214 F.3d 1049,1050-52 (9th Cir.2000) (noting that
‘[w]ith this opinion, we join the 3rd and 11th Circuits in
holding that the safety valve provision of ... §3553(f) does
not apply to convictions under 21 U.S.C. §860’);
***
In sum, we ﬁnd that the plain language of the relevant
statutory and sentencing provisions and the jurisprudence
of this Court and other circuits compels the conclusion
that §5K2.0 does not provide a basis for departure from a
statutory minimum sentence. Accordingly, in the absence of
one of the exceptions set forth in §3553(e) or §3553(f), ‘or
such other exceptions as Congress may create,’ the district
court may not downwardly depart from a term of imprisonment or other penalty below the minimum mandated by
the statute pursuant to which the defendant was convicted.
Because neither of the two recognized exceptions applied on
the facts presented in this case, we conclude that the district
court lacked authority to impose a sentence less than the
statutory mandatory minimum. See, e.g., Medley, 313 F.3d
at 750 (citing Haynes, 216 F.3d at 799-800). This matter must
therefore be remanded for resentencing on Count 2.
Mandatory minimums win – 5K2.0 departures lose.
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In this case, Phillips does not dispute that §3553(e) could
not have provided a basis for the district court’s departure
because the Government did not ﬁle a substantial-assistance
motion pursuant to that subsection and Phillips has not challenged the constitutionality of the Government’s failure to
so move ... Phillips, however, protests that his §860 violation
(the commission of his drug offense within 1,000 feet of a
school) is eligible for §5C1.2 safety-valve treatment under
§3553(f), asserting that although his offense, a violation of
§860, is not enumerated in §3553(f), section 860 is merely
a ‘sentence enhancement’ and §841, which is enumerated, is
a lesser included offense. Phillips also argues that the rule of
lenity requires allowing the safety valve provision to apply
to his §860 offense.
Under §3553(f), a district court may sentence a defendant
below a statutory minimum if the defendant meets ﬁve
mandatory criteria. In addition to these criteria, application of §3553(f)’s safety valve is explicitly limited to the
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Update on Crawford v. Washington:

Challenging Hearsay Under the
Sixth Amendement
by James
James W.
W. Volberding
Volberding
by

Y

ou are in trial. The eyewitness cannot be located so the DA asks the police ofﬁcer to read the witness’ statement
to jurors, implicating your client. What is your objection?
From now on, criminal trial lawyers should object to such hearsay with these words: “Objection, your honor,
the statement is hearsay and no exception applies, and it also violates Crawford and the Sixth Amendment Confrontation Clause because the statement is testimonial and I was not present to cross-examine the unavailable
witness when the statement was made.”
On March 8, 2004, in Crawford v. Washington the United States Supreme Court overruled Ohio v. Roberts (1980) and held that
out-of-court statements which are testimonial in nature are barred by the Confrontation Clause unless the witness is unavailable and the defendant had a prior opportunity to cross-examine the witness, regardless of whether such statements are deemed
reliable by the court. See Crawford v. Washington, ___ U.S. ___, 124 S. Ct. 1354, 1365-74 (2004). Now, the question is no longer
whether an out-of-court statement falls within a hearsay exception or is reliable. The relevant question is whether the statement
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is “testimonial,” which generally means formalized testimony
such as an afﬁdavit, deposition, or confession to the police.
Testimonial hearsay only may be admitted if the proponent can
prove the declarant is unavailable and the opponent had a prior
opportunity to cross-examine the declarant when he made the
statement. Crawford, 124 S. Ct. at 1374.

Reversals Around The Country.
Since the decision on March 8, courts across the country
have reversed murder and other convictions based upon hearsay
statements of unavailable witnesses. See, e.g., United States v.
Jones, No. 03-2406 (7th Cir. June 9 2004) (reversing conspiracy
conviction, holding that co-defendant’s statements violated
Crawford); United States v. Moussaoui, 365 F.3d 292, 316 (4th
Cir. 2004) (Government may not use incriminating videotaped
statements of Guatanomo detainees against Zacharias Moussaui in World Trade Center prosecution); Dorchy v. Jones, No.
02-CV-74662-DT, slip op. 22-24 (E.D. Mich. May 26, 2004)
(granting habeas relief because admission of the transcript
statement of an unavailable witness who testiﬁed earlier in codefendant’s trial violated Crawford and was harmful); United
States v. Hendricks, No. 2004-05F/R (D.C. Virgin Islands May
11, 2004) (suppressing from trial undercover wiretap statements
of unavailable informant as violative of Crawford); Cooper v.
McGrath, No. C 02-5569 SI (pr), slip op. at 18-29 (N.D. Cal. Apr.
13, 2004) (granting writ in murder case because co-defendant’s
testimony admitted in state trial violated Crawford and was
harmful); United States v. Saner, No. IP03-0181-CR-01-M/F
(S.D. Ind. Apr. 4, 2004) (denying admission of co-defendant’s
statements in joint trial as Crawford violation); Murillo v. Frank,
No. 01-C-1285, (E.D.Wis. Apr. 6, 2004) (granting habeas relief
in murder case, ﬁnding admission of co-defendant’s statement
violated Crawford and was harmful); Snowden v. State, 2004 Md.
App. LEXIS 32 at *26-27 (Md. Ct. Spec. App. 2004) (children’s
statements to CPS violated Crawford); United States v. Saner,
2004 U.S. Dist. LEXIS 6293 at *18 (S.D. Ind. 2004) (statements
to prosecutor violated Crawford).

Texas Cases.
There have been no decisions yet by the Texas Supreme Court
or Court of Criminal Appeals. Lower Texas courts have reversed
several convictions. See Hale v. State 139 S.W., 3d 415 (Tex.
App.– Fort Worth, 2004, no pet.) (reversing rape conviction;
co-defendant’s written statement violated Crawford); Cassidy v.
State, No. 03-03-00098-CR (Tex. App.–Austin May 20, 2004, pet.
ﬁled 8/11/04) (afﬁrming conviction; victim’s double hearsay to
ofﬁcer admissible) (Note: this case was poorly reasoned–the vic-

tim’s statements were clearly testimonial and violated Crawford);
Brooks v. State, No. 132 S.W. 3d 702 (Tex. App.–Dallas, 2004,
pet. ﬁled 6/24/04) (assault conviction reversed; co-defendant’s
written statement violated Crawford).
There have been losses for defense lawyers. See State v. Rivera,
2004 Conn. LEXIS 129 (2004) (confession to family member was
not testimonial); Demons v. State, 2004 Ga. LEXIS 274 at *9 (Ga.
2004) (statement by victim to coworker was nontestimonial);
State v. Castilla, 2004 Wash. App. LEXIS 654 at *15 (Wash. Ct.
App. 2004) (rape victim’s statements to nurse collecting rape
kit admissible) (Note: this case is probably incorrect because
nurse was preparing evidence for court); People v. Moscat,
2004 N.Y. Misc. LEXIS 231 at *15 (N.Y. Crim. Ct. 2004) (911
call non-testimonial); see also United States v. Avants, 367 F.3d
433 (5th Cir. 2004) (recorded witness testimony in 1966 state
preliminary hearing admissible in 2003).

What are Testimonial Statements?
For now, nontestimonial statements are still decided by the
Supreme Court’s 1980 decision in Ohio v. Roberts, which allows hearsay if the hearsay is reliable in some way. This is not
a difﬁcult hurdle for prosecutors and it is rare that a DA cannot show some means that the statement was veriﬁed by other
events. The Court left open whether Roberts would apply to
nontestimonial statements, or whether such statements would
be “exempted ... from Confrontation Clause scrutiny altogether”
and left to state law.
So the key is to argue that the hearsay statement was testimonial. In other words, explain that the witness may have
realized his words could be used in court someday. Certain
hearsay is always testimonial, such as witness or co-defendant
statements obtained by FBI, police and CPS, which are always
obtained with an eye toward courtroom use. From now on,
you will be able to exclude under Crawford all written and
videotaped statements of witnesses and co-defendants to police,
and probably to CPS.
Less frequently encountered formal testimony, like statements by a witness to a grand jury, or in a preliminary hearing,
are inadmissible, unless your client had a lawyer there to cross
examine the witness. Otherwise, Crawford eliminates these
from your case.
Crawford is not likely to exclude nontestimonial statements
by one lay witness to another, particularly before the arrest.
These include statements to relatives or co-workers or offhand
statements. Moreover, Crawford is not going to prevent conspirators’ statements during a conspiracy.
The next Crawford battleground is whether 911 calls and
statements to medical personnel are excluded by Crawford.
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Typically, hearsay statements to doctors and nurses are deemed
reliable because the witness wants accurate medical treatment,
but the situation is different when the statements are made to
a nurse collecting rape samples, obviously evidence intended
for prosecution.

Conclusion.
If the witness was asked, “Tell me what happened,” then
you should treat the statement as testimonial and object under
Crawford and the Confrontation Clause, although statements
to nurses and doctors are probably admissible. If the person
reporting the hearsay is connected to law enforcement, then the
statement is almost always testimonial and therefore excluded
by Crawford. Ask this question: Did the person questioning the
hearsay witness expect that he might one day be in court? If so,
the hearsay statement is testimonial and excluded. From now
on, never object to hearsay solely on hearsay grounds. Always
object that the hearsay is a testimonial statement by an unavailable witness whom your client did not have the opportunity
to cross examine and therefore excluded by Crawford and the
Confrontation Clause.

Friends of TCDLA is an organization made up of the spouses and
partners of TCDLA members. During TCDLA events, there are
outings and social gatherings for Friends members as well as for the
spouses of attendees. The purpose of Friends is to be a supporting
organization to TCDLA and its members in the following ways:
n

to provide volunteers to assist with seminar registration
and activities;

n

assist in planning social events;

n

promote esprit by selling TCDLA logo merchandise;

n

provide seminar scholarship funds through sales of
merchandise and other fundraising activities;

n

strengthen the organization through personal
relationships among members, their partners and
spouses; and

n

have fun!

Would someone you know like to join Friends of TCDLA?
E-mail friends@tcdla.com for more information or for an application,
or visit www.tcdla.com/about.

James W. “Wes” Volberding is an attorney in
private practice in Tyler and an ofﬁcer in the U.S.
Army Reserve JAG Corps. He is Board Certiﬁed in
Criminal Law.

Become a Friend today!

Coming SOON!
TCDLA Appellate Manual
The purpose of this manual is to acquaint defense lawyers with the criminal
appeals process in Texas. At the beginning of each chapter,
the rules and any relevant statutes are listed, followed by a discussion of the applicable law.
The appellate process is explained from beginning to end:
Motion for New Trial through Petitions for Discretionary Review.
Practice tips and pitfalls are offered throughout,
along with appellate timetable charts and FORMS, FORMS, FORMS!
A chapter on preservation of error is included as are the Rules of Appellate Procedure,
which stress the changes made effective January 1, 2003.
This manual will discuss those changes, some of which are substantial,
and offer advice on how to deal with them. The manual also touches brieﬂy
on original proceedings and capital appeals.
Post-conviction habeas corpus is not included.
Reserve your copy today, call Jennifer Peralez at 512.478.2514.
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MEMORANDUM OF LAW IN SUPPORT OF OBJECTION TO ATTEMPTS TO QUANTIFY BLOOD
ALCOHOL CONCENTRATION BASED ON THE FIELD SOBRIETY TESTS
In State v. Emerson, 880 S.W.2d 759(Tex.Crim.App. 1994) on page 769, the Court stated with respect
to the testimony of the witness on the HGN:
A witness may not use the HGN evidence to quantify the Defendant’s BAC. We have already
concluded that we are unable to take judicial notice of the reliability of the formula and
technique advocated by NHTSA to determine BAC based on angle of onset of nystagmus.
NHTSA’s own study indicates a margin of error of .03 percent when its formula is used to
determine BAC level based on the angle of onset. That margin of error is too high to allow
estimations of defendants BAC based on the angle of onset to be admissible.
In Webster v. State, 26 S.W. 3d 717 (Tex. App.-Waco 2000), a police ofﬁcer testiﬁed at trial regarding
the HGN. He testiﬁed that the presence of four clues would give about a 75 percent test of subjects being
over .10 blood alcohol concentration. This testimony as noted by the Court in footnote 3 came from the
NHTSA manual which stated in 1995 that 77 percent of subjects with four or more clues were found to have
an alcohol concentration in excess of .10. The defendant objected to this testimony on the basis that the State
was attempting to correlate the results of the HGN test to a precise blood alcohol concentration as prohibited
by Emerson. The trial court sustained the objection, instructed the jury to disregard and denied the motion
for mistrial. Webster at 720-721. The Court in Webster did ﬁnd the ofﬁcer’s testimony was an impermissible
attempt to estimate the defendant’s blood alcohol concentration on the basis of the HGN test result in violation of Emerson. Id. at 723. However, the court found the error was harmless.
In Youens v. State, 988 S.W. 2d 404 (Tex. App.-Houston [1st Dist.] 1999), an ofﬁcer had testiﬁed, based on
the HGN test he administered, if the defendant had been given an intoxilyzer test at the time of the offense,
his alcohol concentration would have been at least a .10. The Court concluded on page 406 that this type of
testing was improper under Emerson. However the court found the objection insufﬁcient to preserve error
for appeal.
In Smith v. State, 65 S.W. 3d 332 (Tex. App.-Waco 2001), the police ofﬁcer testiﬁed that based on certain
performances on the ﬁeld sobriety tests a certain percentage of people would be intoxicated at a .08 or above.
The Court concluded this was an improper attempt to correlate the performance of the test to a precise blood
alcohol concentration. Id. at 347. In addition, the ofﬁcer offered testimony that the performance on all the
tests, not just HGN but also the “Walk and Turn” and “One Leg Stand” constituted evidence based on studies and the NHTSA manual that a certain percentage of the people performing in that manner had a blood
alcohol concentration in excess of a certain amount. The Court ruled:
“the failure of a suspect to perform well on either of these tests (One Leg Stand and Walk and Turn)
neither having been shown to have the reliability of the HGN test as stated in Emerson, is only evidence of impairment. Thus, we hold that a trial court commits error when it allows an expert on
administering the test, over objection, to correlate a suspect’s performance on either the Walk and
Turn test or the One Leg Stand test to a blood alcohol concentration.”
Id. at 347-348. The court stated on page 347 with respect to the One Leg Stand and Walk and Turn test,
the sole purpose of these tests is to reveal clues or symptoms of impairment. However, it is also common
knowledge that these symptoms can be caused by a variety of physical and environmental conditions having
nothing to do with intoxication.
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Do YOU want to
make a difference?
Volunteer to serve on the TCDLA board
Any member of TCDLA in good standing who desires to make application to serve on the TCDLA
board should ﬁll out the application on the opposing page and forward it to the TCDLA home ofﬁce at
1707 Nueces Street, Austin, Texas 78701; or fax it to 512.469.9107 on or before November 29, 2004.
The nominating committee listed below will consider applications in nominating new board members
on December 11, 2004 at our quarterly board meeting in Austin.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but will infuse new blood and ideas into the association.
District 1:
Mike Gibson — El Paso
Janet Weathers Chavez — El Paso
Bruce Ponder — El Paso
Robert Storch — El Paso
District 2:
Tom Hirsch — San Angelo
Tom Davidson — San Angelo
District 3:
Mark Snodgrass — Lubbock
Dan Hurley — Lubbock
District 4:
Rick Hagen — Denton
Barney Sawyer — Paris
District 5:
Larry Moore — Fort Worth
District 6:
Kenda Culpepper — Dallas
Tom Pappas — Dallas
Susan Anderson — Dallas
District 7:
J.R. Smith — Center
Bobby Mims — Tyler
Steve Green — Athens
Rick Berry — Marshall
District 8:
Bill Price — Lampasas
Joy Alexander — Hamilton
Kirby Roberts — Brownwood
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District 9:
Betty Blackwell — Austin
Sam Bassett — Austin
Dexter Gilford — Austin
District 10:
George Scharmen — San Antonio
JohnConvery — San Antonio
Henry Bemporad — San Antonio
District 11:
Emmett Harris — Uvalde
District 12:
Shel Weisfeld — Brownsville
Bobby Lerma — Brownsville
District 13:
Constance Luedicke — Corpus Christi
Lydia Clay Jackson — Conroe
David O’Neal — Riverside
District 14:
Grant Scheiner — Houston
Mac Secrest — Houston
Danny Easterling — Houston
Troy McKinney — Houston
Jack Zimmerman — Houston
At Large:
Michael Charlton — Taos, NM
Craig Jett — Dallas
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October 2004

SUPREME COURT
The Court is on break until October. Here are some of the pending issues to be heard
and decided by the Court this term.
Kowalski, John, Judge, 26th Judicial Circuit Court of Michigan, et al. v. Tesmer, John, et
al., No. 03-0407, from the 6th Circuit.

Cynthia Hampton

Questions presented:
(1) Does the Fourteenth Amendment guarantee an indigent criminal defendant
convicted by a guilty plea the right to an appointed appellate attorney in a
discretionary ﬁrst appeal?
(2) Do attorneys have third-party standing on behalf of potential future indigent
defendants to make a constitutional challenge to a state statute prohibiting
appointment of appellate counsel in discretionary first appeals following
convictions by guilty pleas where the federal courts properly abstained from hearing
the claims of the defendants themselves?
U.S. v. Booker, Freddie / U.S. v. Fanfan, Ducan, Nos. 4-0104 & 01-0105, from: 7th Circuit
and 1st Circuit
Questions presented:
(1) Whether the Sixth Amendment is violated by the imposition of an enhanced
sentence under the U.S. Sentencing Guidelines based on the sentencing judge’s
determination of a fact (other than a prior conviction) that was not found by the
jury or admitted by the defendant.
(2) If the answer to the ﬁrst question is “yes,” the following question is presented:
whether, in a case in which the Guidelines would require the court to ﬁnd a sentenceenhancing fact, the Sentencing Guidelines as a whole would be inapplicable, as a
matter of severability analysis, such that the sentencing court must exercise its
discretion to sentence the defendant within the maximum and minimum set by
statute for the offense of conviction.
Leocal, Josue v. Ashcroft, John (US Atty. Gen) No. 03-0583, from: 11th Circuit.

Mike Charlton
Question presented:
Whether a person’s conviction of driving under the inﬂuence and causing serious
bodily injury, in violation of Fla. Stat. Ann. §316.193(3)(c)(2), is a “crime of
violence” under 18 U.S.C. 16(a) that renders the person removable under the
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immigration laws as an aggravated felon?
Florida v. Nixon, Joe Elton, No. 03-0931, from: Florida Supreme
Court
Questions presented:
(1) Does defense counsel’s use of a trial strategy
that concedes defendant’s guilt constitute ineffective
assistance of counsel if the strategy was pursued
without the explicit approval of client?
(2) Should counsel be held to a standard that considers
whether counsel’s statements were deficient and
prejudicial to the defendant, or should counsel be
considered ineffective per se?
Small, Gary v. U.S., No. 03-0750 from: 3rd Circuit
Question presented:
Whether the phrase “convicted in any court” in the
federal statute that prohibits felons from possessing
firearms or ammunition, 18 U.S.C. 922(g)(1),
includes convictions entered by the courts of foreign
countries?
Shepard, Reginald v. U.S., No. 03-9168, from: 1st Circuit
Question presented:
Whether, in a case in which the defendant has
previously pleaded guilty to a burglary charge brought
under a nongeneric statute, the sentencing court
imposing a mandatory minimum sentence under the
Armed Career Criminal Act is bound by the categorical
method of application enunciated in U.S. v. Taylor, 495
U.S. 575 (1990) or should instead conduct an inquiry
— including an evidentiary hearing — into the facts
underlying the conviction, to determine whether, in
the guilty plea proceeding, both the defendant and
the government believed that generic burglary was
at issue?
Pasquantino, David & Carl, & Hilts, Arthur v. U.S., No. 030725 from: 4th Circuit
Question presented:
Whether the wire fraud statute, 18 U.S.C. 1343,
prohibits schemes to use the interstate wires in the
United States to defraud a foreign government of
tax revenue, relating to the importation and sale of
liquor?
Goughnour, Thomas (Acting Warden) v. Payton, William, No.
03-1039, from: 9th Circuit
Question presented:
Did the 9th Circuit violate 28 U.S.C. 2254(d) when
it found the California Supreme Court objectively
unreasonable in holding that California’s “catch-all”

mitigation instruction in capital cases is constitutional
as applied to post-crime evidence in mitigation?
Illinois v. Caballes, Roy, No. 03-0923, from: Illinois Supreme
Court
Question presented:
Whether a reasonable articulable suspicion is needed
under the Fourth Amendment’s search and seizure
clause to conduct a canine sniff during a routine
trafﬁc stop?
FIFTH CIRCUIT
Insufﬁcient Evidence of Use of Mails: United States v.
Strong, 371 F.3d 225 (5th Cir. 2004).
Defendants were convicted of mail fraud, based on fraudulent
scheme to obtain car titles. Defendants would purchase cars at
auctions with buyer’s drafts they had no intention of honoring.
They would then go to local TXDOT office and obtain
Certiﬁed Copy of Original Title (CCO). Local ofﬁce would
mail application for CCO to Austin for ﬁling, which was the
basis for the mail fraud count. Court holds use of mails can
be incident to an essential part of the scheme, or a step in the
plot. A mailing occurring after the fraud was completed is not
sufﬁcient. Court hold this case is in between. Court concludes
mailing did not contribute to success of scheme, and afﬁrms
trial court’s grant of judgment of acquittal.
Enhancement for Aggravated Felony (Sexual Assault): United
States v. Sarmiento-Fuentes, 374 F.3d 336 (5th Cir. 2004).
Defendant had prior Missouri conviction for sexual assault.
Elements of offense were sex without consent. Court considered
this an aggravated felony, and increased the offense level for
illegal re-entry by 16 levels. Court concludes Missouri statute
does not require use of force, and non-consensual sexual
intercourse by itself does not involve use of force.
Deﬁnition of Crime of Violence: United States v. CalderonPena, __F.3d__ (5th Cir. No. 02-20331, delivered 8/24/04) (en
banc).
Defendant was convicted of illegal re-entry. He received a
16 level enhancement, based on ﬁnding that prior conviction
for child endangerment was crime of violence. Government
continues its attempt to allow court to review facts underlying
offense to make that determination. Court again rejects that
argument, holding the district court should only look to
elements of offense set forth in statute. Where offense can be
committed in more than one way, court can look at charging
documents to determine which manner was alleged. Court goes
on to hold the offense of child endangerment is not a crime of
violence; offense can be committed without any use of force,
and without any attempt to cause bodily injury.
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Assault on Federal Ofﬁcer: United States v. Reed, 375 F.3d 340
(5th Cir. 2004).
Defendant robbed a bank, and shot at a Dallas police ofﬁcer
as he ﬂed. During the chase, an ofﬁcer assigned to work with
the FBI as well as an FBI agent became involved. Defendant
was convicted of assaulting an ofﬁcer assisting a federal ofﬁcer.
Trial court granted judgment of acquittal, which is afﬁrmed.
There was no evidence the ofﬁcer was assisting a federal ofﬁcer;
instead, it was the other way around, with the federal ofﬁcer
assisting the local ofﬁcer.
Downward Departure was Unauthorized: United States v.
Phillips, __F.3d__ (5th Cir. No. 03-50520, delivered 8/18/04).
Defendant was convicted of possessing with intent to
distribute more than 50 grams of crack cocaine within 1,000
feet of a school, which carried a mandatory minimum sentence
of 5 years. Court departed downward, and sentenced defendant
to 60 months. As reasons for doing so the court set forth several
factors, including the disparity in treatment of crack cocaine,
post-arrest rehabilitation efforts and the fact that a warrantless
search had been conducted. (He lost the suppression issue
because of a lack of standing). Court holds the departure was
not authorized, ﬁnding the offense defendant was convicted of
(18 USC §960) is not eligible for relief under the safety valve
provision. Court rejected the argument that the offense was
basically a violation of §841 with a sentencing enhancement.
Upward Departure Held Inappropriate: United States v.
Painter, 375 F.3d 336 (5th Cir. 2004).
Defendant was convicted of being an accessory after the fact,
based on concealing the location of his fugitive son. Maximum
ﬁne was $5,000, but court imposed a ﬁne of $52,200. Departure
was based on defendant’s substantial assets (which were almost
3 million dollars), as well as consequences of the defendant’s
behavior which caused the AUSA to spend an additional 58
hours on the case. Court notes that ﬁnancial resources should
only be considered when addressing a defendant’s ability to pay.
Court also notes that costs of prosecuting or investigating case
should not be considered. As such, court concludes departure
was not appropriate.
Downward Departure: United States v. Bell, 371 F.3d 239 (5th
Cir. 2004).
Court departed downward based on several factors, some
of which were proper, and some of which were not. Court’s
written reasons also were different in some respects from the
oral pronouncement. COA reviews departure de novo, and
ﬁnds it cannot determine whether departure was appropriate
or note. Case is remanded to district court to allow it to clarify
the reasons for granting the departure.
Insufﬁcient Evidence - Possession of Firearm: United States v.
Johnson, __F.3d__ (5th Cir. No. 03-60589, delivered 8/17/04).
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Defendant was convicted of possession of a ﬁrearm with
an obliterated serial number. He was in a car with two others,
one of whom had a handgun. As they were being stopped for
a trafﬁc violation, the owner of the gun had defendant pass it
to him so he could hide it. Defendant subsequently admitted
they had “played” with the gun earlier. Court holds there no
evidence that he knew the serial number had been obliterated,
and therefore insufficient. Inference that he “might have”
noticed scratches on the gun where the serial number was is
not sufﬁcient. Neither was fact that he passed the gun to the
owner before they were stopped.
Motion for New Trial – Access to Pre-Sentence Reports
– Resolving Conﬂicting Statements: United States v. Scroggins,
379 F.3d 233 (5th Cir. 2004).
(1) Defendant motion for new trial, alleging that witnesses
favorable to him had been intimidated into not testifying
(mostly that they would be arrested if they came to court and
testiﬁed). In the motion, he argued that he should receive a
new trial “in the interests of justice.” Court treated the motion
as one based on newly discovered evidence, and found there
was no intimidation. Trial Court did not speciﬁcally address
whether new trial should be granted in the interest of justice.
Court holds that was error, since motion for new trial can be
granted without ﬁnding a speciﬁc legal error. However, in the
absence of a speciﬁc legal error, court must ﬁnd a “manifest
injustice”.
(2) Defendant’s request that the government produce presentence reports for certain witnesses was denied. Court holds
that was error. When such a request is made, pre-sentence
reports must be produced and reviewed by court to determine
if there is any exculpatory material contained in them.
(3) Same witness gave conflicting testimony regarding
amounts involved. Court afﬁrms that a trial court can consider
hearsay testimony over trial testimony. Where there is conﬂict in
a witness’ own statements the court must closely scrutinize the
evidence, and provide a reason in the record as to why it chose
one statement over another. Because court did not provide such
statement, case is remanded.
AEDPA Definition of Direct Review: Foreman v. Dretke,
__F.3d__ (5th Cir. No. 03-40527, delivered 8/27/04).
Defendant appealed from an adjudication of guilt, which was
dismissed for lack of jurisdiction. Trial Court held limitations
was not tolled, since court had no jurisdiction to consider
appeal. COA reverses, and holds that only inquiry is whether
appeal was timely ﬁled; if it was, limitations is tolled until
appeal is decided.
Concurrent Sentences: United States v. Lynch, 378 F.3d 445
(5th Cir. 2004).
Defendant was arrested following a vehicle chase. When he

was placed under arrest ofﬁcers found a loaded revolver lying
next to him. He was prosecuted in state court for evading
detention in a motor vehicle, and then prosecuted in federal
court for possession of the ﬁrearm. Enhancement was given
based on possession of ﬁrearm in connection with another
offense, which was driving a stolen car. Court holds in that
situation sentences must run concurrently. As long as conduct
underlying state conviction is considered in some manner,
sentences must be concurrent.

Appellant was convicted of burning his 3-yr-old stepson with
a cigarette. Two indictments were presented against Appellant.
During trial counsel told jurors that Appellant had already
been convicted by a different jury of injuring both his stepson
and stepdaughter, and had received 45 years. Also during trial
Appellant’s wife Crystal (who was serving a 7-year sentence for
hitting the children) testiﬁed that Appellant was responsible for
the boy’s injury, but admitted that at her own punishment trial,
she had testiﬁed that the burning was an accident. The state
then introduced 12 photos of the children, arguing they were
relevant to show absence of accident or mistake.

COURT OF CRIMINAL APPEALS
PDR OPINIONS
Appellant’s PDR from Harris County – Afﬁrmed, 9/15/04.
Objections based on Fifth Amendment did not preserve
complaints on appeal: Donald C. Heidelberg v. State,
__S.W.3d__ (Tex.Crim.App. No. 1418-03, delivered 9/15/04);
Offense: Sexual Assault; Sentence: 25 yrs; COA: Affirmed
(112///168 – Houston [1st] 2003); Opinion: Meyers; Dissent:
Johnson (6-3 decision).
Appellant was convicted of sexually assaulting his wife’s
8-year-old granddaughter. In this PDR he contends that COA
erred in holding that he failed to preserve the following claims:
the trial court erred in (1) permitting the prosecutor to cross
examine him about his post-arrest silence, (2) permitting the
prosecutor to elicit rebuttal testimony about his post-arrest
silence through Detective James Fitzgerald, and (3) overruling
Appellant’s objections to the prosecutor’s comments on his
post-arrest silence during ﬁnal argument in the guilt-innocence
stage of trial.
Held: COA did not err in ruling that Appellant failed to
preserve error. Appellant objected only on the basis of the Fifth
Amendment. On appeal, he complained the prosecutor crossexamined him about his post-arrest silence in violation of Art.
I, §10 of the Texas Constitution. CCA notes that a complaint
grounded in the Fifth Amendment will not preserve error as to
the state constitution. Moreover, the complaint on appeal did
not comport with Appellant’s trial objection, which was not
apparent from the context. CCA concludes because of (1) the
lack of time-speciﬁc questions by the prosecutor, (2) counsel’s
failure to cite to the state constitution or even specify that he was
objecting to post-arrest silence, (3) and the lack of commentary
by the judge in making his rulings on the objections, CCA holds
that Appellant did not preserve error on any of the grounds he
presents for review. Judgment is therefore afﬁrmed.
Appellant’s PDR from Caldwell County – Afﬁrmed, 9/15/04
Extraneous offenses held erroneous, but harmless: Ty Wayne
Johnston v. State, __S.W.3d__ (Tex.Crim.App. No. 1650-03;
Offense: Injury to a Child; Sentence: 10 years + $10,000 ﬁne;
COA: Afﬁrmed (115///761 – Austin 2003); Opinion: Cochran;
Concur/Dissent: Johnson (8-1 decision).

Held: The trial court’s admission of the twelve pictures was
error, but the error was harmless. The photos, which depicted
the stepdaughter’s bruises, were irrelevant to prove either
identity or absence of mistake under Rule 404(b). Appellant’s
defense was not that he had accidentally burned the child;
rather he contended that the burn was inﬂicted by Crystal. The
pictures were relevant only for the purpose prohibited by Rule
404– proof of Appellant’s bad character for being a “chronic
child abuser” of both children. The trial court erred in admitting
this evidence because it did not have the discretion to admit
irrelevant evidence. However, because CCA determines the error
was harmless, the judgment is afﬁrmed.
State’s PDR from Taylor County – Reversed & Remanded,
9/15/04. Suspect initiating contact with ofﬁcers after invoking
right to silence is no longer protected by Edwards: Troy
Wayne Cross v. State, __S.W.3d__ (Tex.Crim.App. No. 143903, delivered 9/15/04); Offense: Burglary of Habitation; Agg.
Sex.Asslt & Assault; Sentence: Life; COA: Reversed (114///92
– Eastland 2003); Opinion: Cochran.
After being arrested, Appellant told ofﬁcers “I’m not saying
anything until I get my lawyer.” Appellant later told the same
ofﬁcer he wanted to talk to a detective, and “uninvoked” his right
to silence. He gave two statements incriminating himself in the
offense. Question here is one of ﬁrst impression: Did ofﬁcer
take Appellant’s second statement in violation of the Edwards
v. Arizona rule because he (the ofﬁcer), initiated the second
interview with Appellant three days after Appellant had initiated
the ﬁrst interview. COA held the second statement should have
been suppressed because ofﬁcer initiated it.
Held: Once a suspect reinitiates communications with
authorities concerning the investigation and he validly
waives his Miranda rights, the Edwards rule is satisﬁed and
no longer applies. In Edwards v. Arizona, 451 U.S. 477 (U.S.
1981), the Supreme Court held “an accused ... having expressed
his desire to deal with the police only through counsel, is not
subject to further interrogation by the authorities until counsel
has been made available to him, unless the accused himself
initiates further communication, exchanges or conversation
with the police.” However, later in Oregon v. Bradshaw, 462
U.S. 1039 (1983) Supremes clariﬁed Edwards and established a
two-step procedure to determine whether a suspect has waived
his previously invoked right to counsel. The ﬁrst step requires
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proof the suspect himself initiates further communication with
authorities after invoking his right to counsel. The second step
requires proof that, after he reinitiates communication with
authorities, the suspect validly waives the right to counsel.
Once this two-step waiver requirement is shown, the suspect
has countermanded his original election to speak to authorities
only with the assistance of counsel. No authority, state or federal,
supports the position that Edwards exists in perpetuity. CCA
relies on a Fifth Circuit case, Willie v. Maggio, 737 F.2d 1372
(5th Cir. 1984), in which the accused refused to talk police, then
later initiated contact with the FBI and gave them a statement.
The Court held the Edwards protection ceased once the accused
had initiated contact and waived his previously invoked right
to counsel. He could have, by once again invoking his right
to counsel when questioned by either state or federal ofﬁcers,
reinvoked protection under Edwards, but he did not do so.
CCA agrees with this reasoning. Here, Appellant ended any
police-initiated interrogation by requesting counsel. Under
Edwards, it was presumed that he chose not to speak without
assistance of counsel. But on that same day Appellant himself
reinitiated further conversation with the detective. The Edwards
presumption that Appellant chose not to speak without legal
counsel disappeared. He then explicitly waived his right to
counsel and made his ﬁrst statement to the detective. The
protections provided by Edwards disappeared. Thus, the second
written statement was not the result of a re-approach made in
violation of Edwards because Appellant had taken himself out
from under the protection of the Edwards bubble. Thereafter,
police were free to reinitiate further conversations with him. He
was approachable, and when he was approached three days later,
he did not reinvoke the Edwards protection by reinvoking his
right to counsel. Because police fully complied with the Edwards
requirements, the trial court properly admitted Appellant’s
second written statement into evidence. The judgment is
reversed, and the case is remanded to COA for reconsideration
of Appellant’s remaining points of error.
State’s PDR from Jefferson County – Reversed, 9/15/04:
COA misapplied clearly erroneous standard of review in Batson
issue: Charles Walter Gibson v. State, __S.W.3d__ (Tex.Crim.
App. No. 1604-03, delivered 9/15/04); Offense: POCS; Sentence:
20 years + $10,000 ﬁne; COA: Reversed (117///567 – Corpus
Christi 2003); Opinion: Hervey.
During the 30-minute voir dire the prosecutor peremptorily
struck venireperson 7 because he said he “yes” in response to
the state’s query as to whether he could convict based on the
testimony of one witness. However, the prosecutor did not
strike venireperson 11, who responded in the same way. The
opinion does not indicate the race of the two venirepersons.
COA reversed based on Batson error, holding the only difference
between them was their race, thus the state’s reason for striking
no. 7 was not race-neutral, in violation of equal protection.
Held: COA misapplied the clearly erroneous standard of
review. Although the parties say the venirepersons answered
the “one-witness question” the same way the record does not
34 VOICE FOR THE DEFENSE

October

2004

clearly reﬂect this. While veniremember 7 expressed reservations
about convicting on the basis of one witness, veniremember 11
arguably did not have these reservations if this one witness was
an eyewitness.COA misapplied the “clearly erroneous” standard
of appellate review when it substituted its judgment for the trial
court’s in deciding that the prosecutor’s facially race-neutral
explanation for striking veniremember 11 was a pretext. The
term “pretext” is solely a question of fact; there is no issue of law.
Therefore, the trial court was in the best position to make that
credibility determination. The trial court could have reasonably
determined (based on the limited voir dire conducted in this
case) that the prosecutor genuinely believed (whether actually
true or not) that veniremembers 7 and 11 ultimately were not
the same because veniremember 7 “qualiﬁed his answer” on
the one-witness issue during questioning by the defense. No. 7
also stated he believed a defendant should testify and “explain
his part.” The trial court could have reasonably determined this
was another genuine race-neutral motivation explaining why
the prosecutor would peremptorily strike No. 11 but not No. 7
and that the defense was overlooking this signiﬁcant distinction
between these two veniremembers. An appellate court should
not substitute its judgment on a credibility determination for
the trial court’s based on a cold record such as the one presented
in this case. Judgment is reversed and remanded to COA for
further proceedings.
Appellant’s PDR from Victoria County – Vacated & Remanded.
Statement given during competency exam was inadmissible at
trial: Cody Dewayne Mitten v. State, __S.W.3d__ (Tex.Crim.
App. No. 1271-02, delivered 9/122/04);
Offense: Capital Murder; Sentence: Life; COA: Affirmed
(79///371 – Corpus Christi 2002) (en banc); Opinion: Womack
(9-0 opinion).
Appellant stabbed and killed his mother and her companion
while they were watching TV. He put his mother’s body in the
companion’s car, drove around for awhile, then took her to the
hospital, where he told police the companion had killed her.
After being arrested, he was taken to Vernon State Hospital,
where he gave a statement to a forensic psychologist, who
examined him for competency. Appellant raised an insanity
defense. The psychologist testified that Appellant “is very
interested in being found not guilty by reason of insanity and
feels that he will be quickly released to the community after a
few months.” Question is whether this statement was admissible
to rebut the afﬁrmative defense of insanity.
Held: It was error to admit Appellant’s statement from
the incompetency examination, in violation of former TCCP
Article 46.02, § 3(g). Appellant raised an objection under former
Art. 46.02 §3(g), which provided:
No statement made by the defendant
during the examination or hearing on his
competency to stand trial may be admitted
in evidence against the defendant on the issue
of guilt in any criminal proceeding.

The prosecutor agreed, after the trial court “suggested,” that
the evidence went not to Appellant’s guilt, but to the insanity
defense. That is, evidence rebutting Appellant’s afﬁrmative
defense of insanity, which showed he was feigning mental
illness, and was evasive and manipulative, did not amount to
evidence of Appellant’s guilt. Such evidence, the state argues,
did not affect the elements of the offense charged. CCA rejects
this argument:
The Penal Code says, “It is an afﬁrmative
defense to prosecution that, at the time of
the conduct charged, the actor, as a result
of severe mental disease or defect, did not
know that his conduct was wrong.” As Article
46.03, Section 1(d) of the Code of Criminal
Procedure says, “A defendant who has been
found not guilty by reason of insanity shall
stand acquitted of the offense charged and
may not be considered a person charged with
a criminal offense.” This is consonant with
the “objectives” of the Penal Code, one of
which is “to safeguard conduct that is without
guilt from condemnation as criminal.”
The issues of guilt are not limited to the
elements of the crime. A person is not
guilty, even though each element of the
crime has been proved, if the ﬁnder of fact
has a reasonable doubt about a defense
that is raised by the evidence or ﬁnds by
a preponderance of the evidence that an
afﬁrmative defense exists. These are issues
of guilt.
Because the trial court erred in admitting the statement, the
judgment is vacated and the case is remanded to COA for a
harm analysis, and for any other necessary proceedings.
Appellant’s PDR from Tarrant County – Afﬁrmed.
Extraneous offense was admissible despite illegal arrest and
suppression of evidence in Arizona: Charles Dewayne Thornton
v. State, __S.W.3d__ (Tex.Crim.App. No. 080-03, delivered
9/122/04); Offense: Burgl/habitation w/intent to commit sex
asslt; Sentence: COA: Afﬁrmed (No. 02-01-00152-CR – Ft.
Worth 2002); Opinion: Hervey (with Keller, Meyers, Keasler and
Holcomb); Concurring Opinion: Price; Concurring Opinion:
Womack (with Johnson and Cochran).
The victim testiﬁed that an intruder tugged on her pubic
hair and stole a pair of her panties. At the time, the victim was
in bed with her husband, who awoke to see a person leaving the
bedroom. Neither could identify Appellant as the intruder. The
issue at trial was Appellant’s identity and his intent to commit
sexual assault. After the defense suggested that Appellant
might have just wanted to steal the panties, the state introduced
testimony through a woman in Arizona that an unidentiﬁed
intruder had sexually assaulted her and stolen her panties.

Blood/DNA evidence showed Appellant was the assailant. In a
suppression hearing in Arizona, the trial court had suppressed
blood and DNA evidence after ruling Appellant’s arrest was
without probable cause and therefore illegal. Question here
is whether the Arizona extraneous offense should have been
admitted at Appellant’s Texas trial.
Held: As a matter of federal constitutional exclusionary
rule jurisprudence, derivative evidence that is the product
of an illegal arrest in another state should not be suppressed
in a Texas prosecution. CCA faults Appellant’s brief for not
being clear, but then says his complaint “seems to be that
the evidence of the results of comparing appellant’s legallyobtained-in-Texas DNA samples to the legally-obtained DNA
samples in the Arizona rape kit (‘comparison evidence’) should
have been suppressed because this evidence was the fruit of the
authorities’ knowledge of appellant’s identity which was a ‘by
product of the illegal arrest in Arizona.’”CCA turns to Supreme
Court exclusionary rule jurisprudence, which does not require
all evidence resulting from an illegal arrest to be the “fruit of
the poisonous tree” and suppressible:
The exclusionary rule prohibits introduction
into evidence of tangible materials seized
during an unlawful search, and of testimony
concerning knowledge acquired during an
unlawful search. Beyond that, the exclusionary
rule also prohibits the introduction of
derivative evidence, both tangible and
testimonial, that is the product of the primary
evidence, or that is otherwise acquired as an
indirect result of the unlawful search, up to
the point at which the connection with the
unlawful search becomes “so attenuated as
to dissipate the taint.”
Murray v. United States, 108 S.Ct. 2529 (1988) (internal citations
omitted). Here, CCA ﬁnds there is a causal connection between
the comparison evidence and appellant’s illegal arrest in Arizona
even though this derivative evidence could not have been
secured without his illegal arrest. Also, CCA ﬁnds that any taint
has been attenuated because of the passage of 4 years between
his illegal Arizona arrest and the acquisition of the derivative
evidence in Texas. Also, Appellant has continued to commit
crimes in Texas after the Arizona court suppressed the evidence.
CCA also rejects Appellant’s contention that his identity should
have been suppressed because of the illegal Arizona arrest.
Judgment is therefore afﬁrmed.
Concurring Opinion (Womack): The court of appeals
held that the appellant’s Fourth Amendment objections were
properly overruled because no evidence that was obtained from
the illegal seizure in Arizona was admitted in his trial in Texas.
See Thornton v. State, No. 2-01-152-CR (Tex. Ct App. – Fort
Worth Dec. 12, 2002) (unpublished). I agree, and on that basis
I concur in the judgment of the Court.
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HABEAS CORPUS OPINION – Relief Denied, 9/15/04
Ex Parte William Rieck, Jr., __S.W.3d__ (Tex.Crim.App. No.
74799, delivered 9/15/04), from Victoria County; Opinion
Keller (9-0).
Applicant has ﬁled 21 writ applications since being convicted
of indecency in 1992. Here, he complains of the forfeiture of
his time credits after a parole revocation in 1999 (identical to
claim in his 16th application). Tex. Gov’t Code §498.0045(a)
provides:

habeas proceedings is the suggestion that
the issue of frivolous habeas actions had
been addressed by §4 and that the gap that
remained to be ﬁlled was with regard to civil
cases.
CCA thus concluded the Legislature did not contemplate the
statute’s use in that context. Applicant’s writ is dismissed as a
subsequent application.

DEATH PENALTY OPINION – Afﬁrmed 9/15/04
In this section, “ﬁnal order” means a certiﬁed
copy of a ﬁnal order of a state or federal court
that dismisses as frivolous or malicious a
lawsuit brought by an inmate while the inmate
was in the custody of the department or
conﬁned in county jail awaiting transfer to the
department following conviction of a felony
or revocation of community supervision,
parole, or mandatory supervision.
On receipt of a final order, the Texas
Department of Criminal Justice is to forfeit
certain designated periods of time, which
may not later be restored.
CCA ﬁled and set his writ to determine whether the “Forfeiture
of Good Conduct Time: Frivolous Lawsuits” statute applies to
Article 11.07 writ proceedings.
Held: §498.0045 does not apply to Article 11.07 habeas
corpus proceedings. CCA first determines that the term
“lawsuit” in the statute is ambiguous. The term is usually
applicable to civil suits, but is sometime used to describe
criminal proceedings. CCA then conducts a legislative analysis,
and determines that the evident purpose of the forfeiture statute
— to reduce frivolous litigation — would be served by the
statute’s application to habeas proceedings. “Every year, this
Court is inundated with post-conviction habeas ﬁlings. In spite
of the enactment of the abuse of the writ provisions of Article
11.07 §4, application numbers have continued to climb. In ﬁscal
year 1995, 3,996 applications were ﬁled in this Court; in ﬁscal
year 2003, that number increased to 6,660.” However:
[I]f the Legislature had intended for this
statute to be used to reduce frivolous habeas
applications, there could have been at least
some mention of it in the legislative history.
The legislative history is replete with the need
to combat the tide of frivolous civil litigation
and the statute’s purpose in achieving that
goal. If the Legislature had intended to serve
the parallel goal of reducing frivolous habeas
corpus applications, it would have been easy
for someone, somewhere in the process, to
have said so. Instead, the only mention of
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Dale Devon Scheanette v. State, __S.W.3d__ (Tex.Crim.App.
No. 74586, delivered 9/15/04), from Tarrant County; Opinion:
Meyers, joined by everyone but Womack, who concurred.
Facts: None are stated
1. Charge issues.
A. Appellant complains of the following charge given
during punishment:
In deliberating on Special Issue No. 1 [future
dangerousness] and Special Issue No. 2
[mitigation], the Jury shall consider all the
evidence admitted at the guilt or innocence
phase and the punishment phase, including
evidence of the defendant’s background or
character or circumstances of the offense that
militates for or mitigates against imposition
of the death penalty.
Held: The trial court erred, but the error was not
egregiously harmful. Appellant says the judge erroneously
amended the charge, which was required by TCCP art 37.071,
§2(d)(1) to instruct jurors to consider only evidence that
mitigates punishment. CCA agrees, but as Appellant failed to
object to the charge at trial, he must show egregious harm under
Almanza. Art. 37.071, §2(e)(1) requires the court to instruct
the jury to “tak[e] into consideration all of the evidence” when
determining whether sufﬁcient mitigating circumstance exist
to warrant imposition of a life sentence, and this language was
given to the jury. By its plain language, the statute requires the
jury to look at all of the evidence and not just evidence a juror
might consider to be mitigating. Because the jury is entitled to
consider all the evidence, any improper addition to the language
in the instruction did not harm Appellant.
B. Appellant complains the court should have submitted the
following two charges:
1. In answering [the mitigation issue], you
are instructed to disregard any ﬁnding you
made beyond a reasonable doubt against
the mitigation issue related to [the future

dangerousness issue]. In considering [the
mitigation issue], you may not consider any
negative ﬁnding previously made on the issue
of mitigation.
2. To release on parole an inmate who is
convicted of a capital felony who must serve
40 calendar years before becoming eligible
for release on parole, all members of the
board must vote on the release on parole
of the inmate and at least two-thirds of the
members must vote in favor of the release
on parole. A member of the board may not
vote on the release unless the member ﬁrst
receives a copy of a written report from
the department on the probability that the
inmate would commit an offense after being
released on parole.
During your deliberations, you will not
consider or discuss any possible action of
the Board of Pardons and Paroles or the
Governor.
Held: The trial court did not err by not submitting the
requested charges. In context of the future dangerousness
question, the jury considers all evidence in order to determine
whether to “impose” the death penalty, whereas, in context of
the mitigation issue, the jury considers the evidence in order to
determine whether the jury should “decline to impose” the death
penalty. Hankins v. State, 132 S.W.3d 380, 385-86 (Tex.Crim
App. 2004). An afﬁrmative ﬁnding on the future dangerousness
question does not necessarily compel a negative answer on the
mitigation question. Id.
As to the parole charge, with the exception of the instruction
explicitly set out in Art. 37.071, §2(e)(2)(B), parole is otherwise
not a proper issue for jury consideration in capital cases. Id.
The court’s punishment charge tracked the Article 37.071, §
2(e)(2)(B) statutory language. Thus, no error.

such actions were strategic, and must presume counsel acted
reasonably.
[***Editor’s note: NEVER, NEVER, NEVER raise ineffective
assistance of counsel on direct appeal unless you have
thoroughly developed the issue during a motion for new trial.
Otherwise, you will forever forfeit your client’s right to raise
the issue on a writ.]
Other rejected issues: death penalty statute is unconstitutional;
voir dire error.
DISSENTING OPINION IN DEATH PENALTY – Judge
Holcomb Michael Wayne Hall v. State, __S.W.3d __ (Tex.
Crim.App. No. 73787, delivered 9/15/04) Motion for Rehearing
Overruled 9/15/04.
Recall in this capital appeal, handed down on 5/5/04, was
both on remand from the Supreme Court to determine whether
Appellant was mentally retarded, and on direct appeal. CCA
made the determination that Appellant was not retarded
solely from the record, without giving Appellant a hearing.
Judge Holcomb had serious reservations about this procedure,
and now dissents to the overruling of Appellant’s motion for
rehearing:
In the past, I thought Ring v. Arizona, 536 U.S.
584 (2002), required a jury determination,
even on habeas, of a claim of mental
retardation brought under Atkins v. Virginia,
536 U.S. 304 (2002). The case of Schriro v.
Summerlin, ___U.S.___, No. 03-526 (2004),
though, held otherwise for cases on habeas
review. However, that same holding means
that an Atkins claim, if still on direct appeal,
is required to be considered and applied
“prospectively.” We have held that an Atkins
claim is equivalent to an afﬁrmative defense.
If we believe that, then we must believe that a
jury must consider the fact issue presented by
this equivalent of an afﬁrmative defense.

2. Ineffective Assistance of Counsel.
A. Counsel introduced expert testimony that he was a
future danger. Defense psychologist Kessner testiﬁed that there
was an “18.8 percent chance” that Appellant would commit acts
of violence in the penitentiary.
B. Counsel was ineffective for calling as a witness,
S.O. Woods, the former director of classiﬁcations for TDCJID, whose testimony “delegitimatized a capital life sentence as
a viable sentencing option.”
Held: Counsel was not ineffective. Because there is nothing
in the record regarding counsel’s reasons for introducing the
complained-of testimony, Court says it can only speculate
as to counsel’s reasons for doing so. Thus, it must hold that

Ring, Apprendi v. New Jersey, 530 U.S. 466
(2000), and Blakely v. Washington, ___U.S._
__, No. 02-1632 (2004), all stand for the
proposition that a factor that increases a
sentence must be found by a jury beyond
a reasonable doubt. With Atkins we are
talking about the equivalent of an afﬁrmative
defense rather than simply an increase
in the sentence. A successful Atkins claim
can decrease a death sentence to the only
alternative, a life sentence. I believe it logically
correct to say that, if the claim which would
entitle a defendant to a life sentence is not
considered by a jury and the decision is made
by the trial court, the trial court’s decision is
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equivalent to an increase in the sentence from
life to death. Therefore, a jury must address
the issue of mental retardation in this case.
Because this case is still on direct appeal
and the issue of mental retardation must be
addressed by a jury, this Court should remand
the case for a jury determination of whether
appellant’s mental ability is “so impaired as
to fall within the range of mentally retarded
offenders about whom there is a national
consensus” against their execution. Atkins v.
Virginia, 536 U.S. at 317. Since the majority
does not so hold, I respectfully dissent.

6. The Court of Appeals erred in applying limits on the
availability of the defense of necessity far greater than exist
with regard to self-defense, in that the court’s opinion does not
appear to allow the defense of necessity be asserted even if the
ofﬁcer ﬁrst uses an excessive degree of force.
7. Even if the Court of Appeals acted properly in applying the
self-defense limitations to the defense of necessity, the court
erred in failing to consider the undisputed evidence that the
ofﬁcer used a substantial degree of force against Petitioner
prior to petitioner using any force against the ofﬁcer, which
would allow submission of self-defense and should have allowed
submission of defense of necessity if the same limitations were
applicable to each.
03-1946 FORD, MATTHEW 09/15/04 A HARRIS POCS.

PDRs Granted in September 2004
03-1675 MILLER, GODFREY VANN 09/15/04 A LEON
FELONY DWI.
Petitioner respectfully says the Court of Appeals was in error
in determining written notice of appeal had not been timely
ﬁled, and therefore was in error in dismissing Appellant’s appeal
without considering the merits of such appeal.

The Court of Appeals erred in holding that the trial court did
not err in denying Appellant’s motion to suppress where the
state did not show speciﬁc and articulable facts supporting the
arresting ofﬁcer’s conclusory claim that Appellant followed
another vehicle too closely in violation of §545.062 of the
Transportation Code.
04-0012 PHAM, JOHN TUY 09/15/04 A HARRIS MURDER.

03-1873 BOWEN, LYDIA 09/15/04 A WISE RESISTING
ARREST.

1. Did the Court of Appeals err in holding causal connection
and attenuation of the taint constitute separate analyses?

1. The Court of Appeals erred in holding that the trial court
properly refused to grant Petitioner’s requested instruction on
the defense of necessity, as the court’s decision is in conﬂict with
and misconstrues the decisions of other courts of appeals and
at least one decision of the Court of Criminal Appeals.

2. Did the Court of Appeals err by requiring Appellant to prove
a causal connection between the violation of §52.02 (b) of the
Texas Family Code and Appellant’s confession?

2. The Court of Appeals erred in deciding an important issue
of Texas law that has not been, but should be, settled by the
Court of Criminal Appeals, to wit: whether a defendant loses
the right to assert the necessity defense once told by the ofﬁcer
that he is under arrest, regardless of the actions the ofﬁcer may
thereafter take.
3. The Court of Appeals erred in ﬁnding a plain legislative
purpose to limit the availability of the necessity defense in the
context of an arrest, as such holding is contrary to both the plain
language of the statutes and the rules of construction.
4. The Court of Appeals erred in ﬁnding a plain legislative
purpose to limit the availability of the necessity defense in the
context of an arrest, as such holding is in conﬂict with this
court’s holding in Spakes v. State, 913 U.S. [sic] 597 (Tex.Crim.
App. 1996).
5. The Court of Appeals erred in applying limits on the
availability of self-defense to the defense of necessity when there
exists no plain legislative intent to do so.
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04-0024 AGUILERA, ANGEL 09/15/04 A EL PASO AGG.
SEXUAL ASSAULT.
The 8th Court of Appeals erred in holding that Texas trial courts
do not have the inherent power to vacate, modify, or amend
their sentences downwardly within the time of their plenary
power. (Op.:18)
04-0061 SAENZ, JOHN ANTHONY 09/15/04 S BEXAR
CAPITAL MURDER.
Did the Court of Appeals err in holding the appellant had
been subjected to multiple prosecutions for the same offense
in violation of the double jeopardy clause, when separate
judgments for the offense of capital murder were entered
for each victim of a multiple murder committed in the same
criminal transaction.
04-0221 PARKER, CHARLES LEONARD 09/15/04 A WALKER
POSS. MARIJUANA.
1. Did the Court of Appeals err when it found that the Petitioner
did not have a reasonable expectation of privacy in the rental
car he was driving, and thus no standing to contest the search of

said car, because he was not an authorized driver even though
Ms. Washington-who had rented the car and was living with
the Petitioner-gave him permission to drive said car?

relieve an appellate court from independently considering
whether any issues therein are preserved for appellate review?

2. Are there circumstances where the driver of a rental car-who is
the sole occupant-can have a reasonable expectation of privacy
in said car even when the driver was not an authorized driver
named in the rental agreement?

3. Did the lower court appropriately determine the trial court
erred by disallowing the impeachment of a witness with a
speciﬁc act without considering whether the confrontation
clause required the admission of evidence that the rules of
evidence exclude?

3. When concluding that Petitioner had no reasonable
expectation of privacy in the rental car he was driving, and
thus no standing to contest the search of said car, did the
Court of Appeals err when it failed to consider the nature
of the relationship between petitioner and Ms. Washington,
the woman who had rented the car and had given petitioner
permission to drive?

4. Is the lower court’s conclusion that it cannot determine
whether error was harmless sufﬁcient to show that it conducted
a proper harm analysis, which in this case required it to conduct
a detailed review of all of the evidence with the assumption that
any damaging effect of disallowing cross-examination was fully
realized before ﬁnding it not harmless beyond a reasonable
doubt?

4. Should there be a bright line rule in this state that the driver
of a rental car does not have a reasonable expectation of privacy
in the rental car, and thus no standing to contest a search of
said car, if the driver is not an authorized driver named in the
rental agreement?

04-0277 HALL, RONNIE 09/15/04 A MADISON ASSAULT
ON PUBLIC SERVANT.

5. In determining whether the driver of a rental car has a
reasonable expectation of privacy in said car should the court
consider all the circumstances surrounding the driver’s use of
said car even if the driver was not an authorized driver named
in the rental agreement?
04-0223 HISEY, DAVID SIDNEY 09/15/04 S GALVESTON
MURDER.
The 1st Court of Appeals erred in ﬁnding the guilt-innocent
charge of the court with its verdict page allowed for a nonunanimous jury verdict of guilty for the lesser inculded [sic]
offense of murder. C. R. I -- 104-110.

1. The Court erred in refusing to give a jury charge on the lesserincluded offense of assault because there was evidence that
the ofﬁcer was the ﬁrst aggressor and by exceeding necessary
force he was not ‘lawfully’ performing his duties a the time of
the offense.
2. The Court of Appeals failed to address Appellant’s argument
that the prosecutor’s, trial court’s, and the sixth court of
appeals’ interpretation of Penal Code §22.01(b)(1) renders a
portion of that statute superﬂuous and their interpretation
fails to effectuate the intent or purpose of the legislators that
the public servant must be discharging his duties in a lawful
manner before a class a misdemeanor assault is elevated to a
third degree felony.
04-0300 BLEDSOE, JAMIE LEE 09/15/04 A SHELBY
ESCAPE.

04-0235 BYRD, RUSSELL S. 09/15/04 A DALLAS MURDER.
This Court should grant review of the decision of the Court of
Appeals holding the coconspirator’s “exception” to the hearsay
rule applied to make admissible an out-of-court statement
because the appellate court erroneously decided an important
issue of state law regarding the relationship for purposes of
the exception between a conspiracy to conceal a crime and
the preceding crime when the court extended the exception to
a statement about events that allegedly transpired before the
beginning of the alleged conspiracy.
04-0255 REYNA, RAMON 09/15/04 S COLLIN INDECENCY
W/CHILD.
1. Did the lower court appropriately reverse the trial court’s
judgment without allowing the parties to brief the content of
a sealed record and without independently addressing all of the
issues apparent from the record?
2. Does a trial court’s order sealing a record for appellate review

1. The Court of Appeals erred in handing down a memorandum
opinion that fails to address any of Appellant’s appellate issues
for ﬁnal disposition.
2. The Court of Appeals erred in declining to review the
sufﬁciency of evidence claim raised by Appellant.
04-0393 SMITH, BILLY JAMES 09/15/04 A DALLAS AGG.
SEXUAL ASSAULT.
the trial court erred by denying Appellant’s Chapter 64 DNA
motion because a reasonable probability existed that DNA Tests
would prove his innocence.
04-0498 MARTIN, RUTH ANN 09/15/04 S DALLAS INJURY
TO CHILD.
1. Whether the majority members of the El Paso Court of
Appeals has [sic] erred by refusing to follow Moon v. State,
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572 S.W.2d 681 (Tex.Crim.App. 1978 (op. On reh’g) [sic], By
claiming that the instant case involves a plea bargain, but the
record plainly shows that the Appellant entered into an open
plea of guilty?

04-0819 ORTEGA, ROBERT LEE 09/15/04 S REFUGIO AGG.
ASSAULT ON PEACE OFFICER.

2. Whether the majority of the El Paso Court of Appeals has
refused to uphold a trial court’s ruling on a theory of law
applicable to the case?

1. Whether the offense of resisting arrest is a lesser-included
offense of aggravated assault of a peace ofﬁcer.
2. Whether the evidence presented, or facts proven, are relevant
to the determination of whether one offense is a lesser-included
offense of another.

04-0570 HOBBS, JOHN VERNON 09/15/04 A DAWSON
EVADING ARREST; BURGLARY.

NO. 04-0826 WEBB, MICHAEL TODD 09/15/04 A FANNIN
POSS. OF CONTROLLED SUBSTANCE.

1. Is felony evading arrest in a motor vehicle a continuing offense
after the vehicle is no longer in use?

The Court of Appeals erred in holding that the trial court’s
ruling allowing the introduction into evidence of Petitioner’s
oral statement admitting ownership of the substance was not
the result of custodial interrogation.

2. Is it legally possible to enter a habitation with the intent to
commit the felony of evading arrest in a motor vehicle when
the actor is not in possession of the vehicle?
04-0672 BRYANT, CLARENCE RANDOLPH 09/15/04 S
BOSQUE FELONY DWI.
1. Either as a result of his stipulation or under the doctrine of
invited error, why was Appellant not precluded from contesting
the jury’s ﬁnding that he had previously been convicted of
two offenses relating to the operation of a motor vehicle while
intoxicated?
2. To be effective, must a stipulation of fact be introduced into
evidence by the state; or may it be presented to the jury in the
form of an instruction from the court?
4. Under the circumstances of this case, should not the state
be permitted to again prove that §49.09(B) of the Penal Code
was applicable?
04-0678 SEALS, RONALD CLYDE 09/15/04 S COLLIN POSS.
OF METHAMPHETAMINE.
1. In light of Melton v. State, 120 S.W.3d 339 (Tex.Crim.App.
2003), did the Fifth Court of Appeals fail to follow the doctrine
of stare decisis by holding that blood could not be an adulterant
or dilutant for the purpose of determining the weight of a
controlled substance?
2. Did the 5th Court of Appeals misapply the law deﬁning
adulterants and dilutants by failing to follow the plain language
of Texas Health and Safety Code § 481.002(49)?
04-0755 SMITH, RODNEY CAMILE 09/15/04 S POLK DWI.
in its determination of the sufﬁciency of the evidence to support
the conviction, did the Court of Appeals fail to consider all
of the evidence as a result to the court’s conﬂating principles
relating to evidentiary admissibility with principles relating to
evidentiary sufﬁciency?

NO. 1816-03 POINDEXTER, ROBERT 09/22/04 S NUECES
POCS W/INTENT TO DELIVER.
1. Whether the Defendant’s non-exclusive possession of a house,
together with evidence showing that the entire house was set
up for the production, packaging , and sale of crack cocaine,
afﬁrmatively links him to cocaine found throughout the house,
though not in every room?
2. Whether un-objected to hearsay testimony has probative value
in a bench trial, to the same extent as in a jury trial?
NO. 0072-04 GONZALES, CHANCE DERRICK 09/22/04 A
HARRIS MURDER.
1. Did the Court of Appeals adopt the wrong standard by which
a causal connection must be established under Art. 38.23,
V.A.C.C.P. to justify suppression of evidence seized in violation
of the Family Code?
0191-04 HAYES, SHANNON EUGENE 09/22/04 A FORT
BEND MANSLAUGHTER.
1. Whether this Court’s decision in Tate v. State, 981 S.W.2d
189 (Tex.Crim.App. 1998) requires the defendant to have been
“implicated” by the victim’s prior bad act before such evidence
is admissible under Rule 404(B)?
0441-04 CALTON, ALLEN FITZGERALD 09/22/04 S
TARRANT EVADING ARREST.
1. Must the state prove the existence of a prior conviction for
evading arrest at the guilt stage of trial ( for evading arrest)
when that prior conviction is not necessary to establish
jurisdiction?
0453-04 DODD, ROBERT 09/22/04 S HARRIS INDECENCY
W/CHILD.
The Court of Appeals erred in holding there is no evidence
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in the record to support the revocation, disregarded direct
evidence that Appellant had violated a condition of community
supervision and erred in not viewing the evidence in the light
most favorable to the trial court’s ruling.

be waived.

0586-04 GRAY, MICHAEL DOYLE 09/22/04 A HENDERSON
POSS. OF METHAMPHETAMINE.

The Court of Appeals erred in holding that the erroneous
excusal of a juror for economic reasons is structural error.

1. The Court of Appeals incorrectly decided the sole issue in
direct conﬂict with binding precedent of the Texas Court of
Criminal Appeals. The Court of Appeals improperly acted
as a fact-ﬁnder in holding that the trial court committed an
abuse of discretion because a combination of six circumstances
articulated by ofﬁcers on the stand supported a reasonable
suspicion of criminal activity that justified a continued
detention and further questioning of gray unrelated to the
trafﬁc violation.

0911-04 ROMERO, ISRAEL 09/22/04 S HARRIS AGG.
ASSAULT.

2. The 12th Court of Appeals incorrectly decided the sole issue,
in conﬂict with another court of appeals. When it held that the
continued detention of the Defendant following the trafﬁc stop
at issue did not violate the Texas Constitution and the United
States Constitution.

2. Did the court below erroneously reverse the judgment of the
trial court holding that the trial court unduly compromised
Appellant’s presumption of innocence by allowing a witness
to testify before the jury in Appellant’s physical presence while
wearing a minimal disguise consisting of sunglasses, a cap, and
turned up collar when Appellant’s appellate complaint on that
basis was forfeited for failure to object or otherwise complain
on that ground at the trial level?

0616-04 SMITH, JASON CHRISTOPHER 09/22/04 S
DENTON ASSAULT.
1. Can Appellant complain about the sufficiency of the
limitations tolling provision contained in the information when
Appellant is estopped from complaining that prosecution for
the lesser-included offense is barred by limitations because he
invoked the beneﬁt of the lesser included offense at trial?
2. Did Appellant’s application for writ of habeas corpus properly
raise the issue of the sufﬁciency of the language in the tolling
provision when his complaint was that the information alleged
an offense under a separate Penal Code provision from the one
alleged in the indictment?
3. Can an information be fatally defective based upon lack of
speciﬁcity in the language of the tolling provision when the
state no longer bears the burden of pleading and proving that
its prosecution is not limitations barred and when the Appellant
does not claim lack of notice?
063304 BITTERMAN, EARL OWEN 09/22/04 A MCLENNAN
AGG. SEXUAL ASSAULT.
1. The Court of Appeals erred in holding Appellant’s motion
for new trial did not preserve error on his motion for new trial
based on the state’s violation of its plea agreement, where such
a breach is not something that can be cured by the court, and
where a motion for new trial was the ﬁrst opportunity Appellant
had to raise that claim.
2. The Court of Appeals erred in failing to address whether the
breach of a plea agreement is a “category 1” right that cannot

0697-04 GRAY, ROBERT 09/22/04 S NUECES INTOX.
MANSLAUGHTER; AGG. ASSAULT.

1. Did the court below erroneously reverse the judgment
of the trial court holding that the trial court improperly
infringed on Appellant’s Sixth Amendment right to face-to-face
confrontation by allowing a witness to testify before the jury in
Appellant’s physical presence while wearing a minimal disguise
consisting of sunglasses, a cap, and turned up collar?

3. Did the court below erroneously reverse the judgment of the
trial court holding that the trial court unduly compromised
Appellant’s presumption of innocence by allowing a witness
to testify before the jury in Appellant’s physical presence while
wearing a minimal disguise consisting of sunglasses, a cap, and
turned up collar?
4. Did the court below erroneously determine that error, if any,
resulting from the trial court’s action in allowing a witness to
testify before the jury in Appellant’s physical presence while
wearing a minimal disguise consisting of sunglasses, a cap, and
turned up collar was harmful?
0912-04 WOOLDRIDGE, DWAYNE HEATH 09/22/04 S
TAYLOR AGG. ASSAULT.
1. Does the state have authority, pursuant to Vernon’s Ann.
C.C.P. art. 44.01(b) to appeal the trial court’s failure to consider
or apply enhancement allegations alleged in the indictment?
2. Did the Court of Appeals err by considering the merits of
the state’s appeal in connection with the issue of appellate
jurisdiction?
0945-04 HOOD, DENNIS 09/22/04 A POTTER AGG. SEXUAL
ASSAULT.
1. Did the Court of Appeals err in holding that the state was
not vindictive when it reindicted petitioner and added two
enhancement paragraphs?
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2. Can Petitioner be reindicted for an offense greater than the
offense for which he was originally indicted?

12th Annual
El Paso
Criminal Law Seminar

4. Was the state allowed to retaliate against the Petitioner for
availing himself on direct appeal?
5. Was the Petitioner’s right under the due process [sic]
violated by the use of the two enhancement paragraphs on the
reindictment?

In Memory of
Judge Sam Houston Clinton
On Tuesday, October 5, 2004, the State of Texas lost
one of its giants. Judge Sam Houston Clinton,
who served three six-year terms on the
Court of Criminal Appeals, passed away in Austin.
Judge Clinton, who successfully ran against
prosecutor Jim Vollars in 1978, retired from the
Court as Senior Judge in 1996.
Judge Clinton had a distinguished and colorful
career before his election to the Court. He was
active in the Democratic Party, and in the civil
rights movement. Among others, his clients included
Madalyn Murry-O’Hair and Jack Ruby. Judge Clinton
was also a Charter Member of TCDLA.

SAVE THE DATE

3. Was the state allowed to reindict Petitioner after the
original conviction was reversed and remanded for a new trial
without providing objective information to show why the two
enhancement paragraphs were added?

November 5 and 6, 2004
The Hawthorne Suites
Ruidoso, New Mexico
10 CLE Hours

speakers
l
l
l
l
l

Matthew R. DeKoatz
Judge David C. Guaderrama
Judge Julie Gonzalez
M. Clara Hernandez
Mike Gibson

sponsored by
l
l

l

El Paso Criminal Law Group, Inc.
Texas Criminal Defense
Lawyers Educational Institue
Texas Criminal Defense
Lawyers Association

Visit our website at www.tcdla.com
for more details.

Look for articles honoring this dedicated civil
libertarian and jurist in upcoming issues of the Voice.

Signiﬁcant Decisions Report
is reported by
Cynthia Hampton, Editor and
Mike Charlton, Assistant Editor
We invite all comments and
constructive criticism
from TCDLA members and
Voice for the Defense readers
synopses of opinions of the
appeals courts
-
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2005 President’s Trip
Fairmont Banff Springs
Fabulous Banff Canada
February 3-7, 2005
XXXIX Super Bowl
and Continuing Legal Education
Come join the Texas Criminal Defense Lawyers Association and
Tarrant County Criminal Lawyers Association for a unique Winter trip and CLE

Dan Hurley President of TCDLA has chosen Banff Canada as sight for his President’s Trip in co-sponsorship with
the Tarrant County Criminal Defense Lawyers Association
Come join the group for four days of world-class skiing and winter sports in Banff Canada at the World class
Fairmont Banff Springs. A special Super Bowl Party will be held on Super Bowl Sunday, February 7, 2005.
February 3-7, 2005, Five days and four nights
Few hotels in the world can rival the majesty, hospitality and scenery of the Fairmont Banff Springs. Its unique blend
of opulence and seclusion has been a symbol of Rocky Mountain magniﬁcent for more than a century. Styled after a
Scottish baronial castle, The Fairmont Banff Springs offers stunning vistas, championship golf courses, unparalleled
skiing, classic cuisine and Willow Stream, a world class European-styled asp. Experience timeless beauty and
luxurious comfort in a pristine wilderness.
$1,005.00 per person based on double occupancy
l
l
l
l
l
l
l
l

Round trip airfare via AA from Dallas Ft. Worth, Texas to Calgary, Alberta, Canada
Meet and Greet Service at the Calgary Airport
Airport Portage
Round Trip motor coach transfer fro the Airport to the Fairmont Banff Springs Hotel
Four night accommodations
Room tax
Trip Cancellation Waiver
On site River City Travel staff

Does not include:
• Hotel Luggage Portage @ $16.00 a person round-trip
• House keeping gratuity @$3.00 per room, per night
Please send $250.00 per person to reserve your seat to Banff President’s Trip, Texas Criminal Defense Lawyer
Association, 1707 Nueces, Austin, Texas 78701. The balance of the ticket is due no later than January 7, 2005.
Flight information:
51 seats
57 seats
AA2081 February 3, 2005 Leaving DFW 11:47 AM Arrive 2:44 PM
AA232 February 3, 2005 Leaving DFW 7:00 AM Arriving Chicago 9:11 AM
AA694 February 7, 2005 Leaving Calgary 3:27 PM Arriving DFW 8:30 AA829 February 3, 2005 Leaving Chicago 10:26 AM Arriving Calgary 1:11 PM
AA1792 February 7, 2005 Leaving Calgary 1:55 PM Arriving Chicago 6:12 PM

For more information, please contact either Joseph Martinez or
Ms. Andy Walker at TCDLA 512.478.2514.
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TEXAS CRIMINAL DEFENSE
LAWYERS EDUCATIONAL INSTITUTE
FELLOWS/SUPER FELLOWS PLEDGE FORM
SE N D

TCDLA,
1707 NU E C E S STRE E T, AU S TIN , TE X A S 78701

C OM P LE TE D FORM A LON G W ITH P A Y M E N T TO

Pledge
q Fellows - $1,500
q Super Fellows - $3,000*
*If currently a TCDLEI “Fellow”, a second contribution of $1,500 will make you a “Super Fellow”

I, ___________________________________________________pledge to contribute $____________to TCDLEI.

q $1,500

$1,500 Pledge
q $500 for 3 years

q $300 for 5 years

q $3,000

$3,000 Pledge
q $1,000 for 3 years

q $600 for 5 years

Contact Information

Name

Bar #

Street Address

City

State

Phone

Zip

Email

Payment Information
q Check (enclosed, payable to TCDLEI)
q Mastercard q Visa
q Discover

q American Express

Name on Card

Card Number

Exp. Date

Authorized Signature
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25 Years

of Lubbock’s
Wild, Western Justice
Free Seminar & CLE HOURS!
The Lubbock Criminal Defense Lawyers
Association (LCDLA), founded in 1980, will
mark its 25th Anniversary January 7th and
8th with an event ﬁtting LCDLA’s reputation
as one of the ﬁnest local criminal defense
bars in the country.

The derailers

“Celebrating LCDLA’s 25 Years of Wild,
Western Justice: The Derailers, the Red
Raiders, and Champions of the Courtroom”
will include a one and one-half day seminar, a country barbeque dinner, a dance featuring Austin’s hottest band, The Derailers,
and an opportunity to see the nationally-ranked Oklahoma State men’s basketball team take on Bob Knight’s Red Raiders.

Free

The seminar, to be held at the Texas Tech University School of Law, will feature 11 hours of CLE and speakers nationally
renowned for their expertise in criminal defense, including Millard Farmer of Atlanta, Racehorse Haynes of Houston, and
Gerald Goldstein of San Antonio.
The Derailers will entertain guests at a charity fund-raiser January 7th at Kershner’s Inside 4-Bar-K located at 302 East
82nd Street in Lubbock, Texas. A barbeque dinner, beer and wine will be served at the casual western event. All proceeds
will beneﬁt Texas Tech Criminal Justice Clinics. TCDLA President and master of ceremonies, Dan Hurley of Lubbock, will
recognize surviving charter members of LCDLA. Noted Austin attorney David Botsford will deliver the keynote address.
Seminar attendees will be treated to a tail-gate party preceding the January 8th men’s basketball game between Texas Tech
and Oklahoma State. A limited number of tickets to the basketball game will also be available for sale.
Reservations for the seminar, charity event and basketball tickets are available through TCDLA at 512.478.2514 or LCDLA
at 806.765.7370. The seminar is free with seating limited to 150 attendees. Tickets to the charity event are $25 per person.
Basketball ticket price and availability are pending.

DWI Seminar

Gary Trichter
MARCH 3 and 4 2005
Historic Menger Hotel
San Antonio, Texas
Details to come
October
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CRIMINAL DEFENSE LAWYERS PROJECT

CRIMINAL DEFENSE LAWYERS PROJECT

SENATE BILL 7 - AUSTIN
SB 7 Indigent Defense for Rural Lawyers
Free seminar! Space is limited.

SENATE BILL 7 - HOUSTON
The Fair Defense Act in Harris County
Free seminar! 3.0 CLE Hours

October 23, 2004
Hilton Austin Airport
512.385.6767

October 27, 2004 - 10:00 am to 1:00 pm
Harris County Courthouse - 7th Floor
Working Lunch with RUSTY HARDIN (lunch provided)
l

l

l

Practicing criminal defense in the less populated counties
presents unique challenges to the criminal practitioner.
TCDLA wants to help. Please join us on Saturday,
October 23, to ﬁgure out what a united group of defense lawyers
can do to improve things in your neck of the woods. From Laredo
to Longview, from Amarillo to Uvalde, please come down for a
conference to answer some fundamental questions. Should we
pursue legislation in the upcoming session? Create a studentloan forgiveness program to entice young criminal defense
lawyers to practice in the most rural areas of Texas? Develop a
support agency targeted to the smaller counties? Regional public
defender ofﬁces? More money for your county? Unless things
are swell where you are, come join us to discuss
your problems and ﬁnd the solutions that are right for the criminal
defense lawyers of this state. We will have an
array of people on hand to help.

The Fair Defense Act (SB7) was meant to improve indigent
defense by raising standards and pay, creating resources needed
by criminal defense lawyers, and ensuring independence for the
court-appointed attorney, among other goals. Has it worked?
Please join us to help decide some fundamental questions:
What is the single, overriding concern among Harris County courtappointed criminal defense lawyers? Should there be a single
plan of appointment for every court? Or is the current system
working well enough? Should TCDLA pursue legislation in the
upcoming session? Should there be a specialized public defender ofﬁce (like a mental health public defender, for example)?
Regional public defender ofﬁces? More money for your county?
Unless things are swell in Houston, come join us to discuss your
problems and ﬁnd the solutions that are right for the criminal
defense lawyers of this state. We will have an array of people on
hand to help.

To register for this FREE seminar, please contact
Andy Walker at the TCDLA home ofﬁce at 512.478.2514.

To register for this FREE seminar, please visit our website
for a registration form. Space is limited.

Criminal Law Case Study Seminar

ANATOMY OF THE WIN
Anatomy of the Win is a case study seminar. Lawyers will present actual cases and
dissect them from initial client interview to conclusion. Strategies from voir dire to
ﬁnal argument will be disclosed. Lawyers will bring their trial notebooks and use
actual exhibits and transcripts when available. The seminar has been dubbed “NFL
Films for Lawyers.” This is a hands-on, how-to, seminar for the working trial lawyer.
Ten-minute intermissions will take place after each presentation to allow attending
lawyers to conduct business while away from the ofﬁce.
Visit our website at www. tcdla.com for upcoming seminar dates.
sponsored by Criminal Defense Lawyers Project
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CDLP

Anatomy of the Win

November 18 & 19 2004
course director
Toni Vitz

McKinney, Texas

overview
Anatomy of the Win is a case study
seminar. Lawyers will present actual cases and dissect them from
initial client interview to conclusion.
Strategies from voir dire to ﬁnal argument will be disclosed. Lawyers
will bring their trial notebooks and
use actual exhibits and transcripts
when available. The seminar has
been dubbed “NFL Films for Lawyers.” This is a hands-on, how-to,
seminar for the working trial lawyer.
Ten minute intermissions will take
place after each presentation to
allow attending lawyers to conduct business while away from
the ofﬁce.

10.25 CLE hours

Plano l November 18 & 19, 2004 l 10.25 CLE hours
Location: Marriott Dallas/Plano at Legacy Town Center
7120 Dallas Parkway, Plano, Texas 75024 l 972.473.6444
Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Call 512.478.2514 or visit www.tcdla.com
Registration begins at 7:45 am
Attendee Name: ___________________________________ Bar Number: ___________________
Street Address: ________________________________________________ City: ________________
State: ______________________ Zip:________________ E-mail: ____________________________
Phone: ___________________________________________________ Fax: ____________________

Registration Fees
q
q
q

By November 1

registration with CD
registration with book (includes CD)
judges and students (CD only)

After November 1

$75
$100
no charge

$125
$150
no charge

Can’t attend? Buy the materials* (shipping and sales tax included in total)
printed book.........................$50

CD..........................................$25

*Supplies are limited. Seminar books and CD’s must be ordered by November 1, 2004.
Walk-in’s receive CD only.

TCDLA Membership Fees (renew your membership or join as a new member)
q

new member (*see below)...............$75

q

renew membership...............$150

destination
information

* TCDLA New Membership

Hotel accomodations are at the
Marriott Dallas/Plano at Legacy
Town Center, located at 7120 Dallass Parkway, Plano, Texas 75024.
Rooms are blocked at a rate of
$80 a night. You will need to make

“As a current member of TCDLA, I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or afﬁliate applicant.”

a reservation by November 1, 2004
in order to guarantee this room
rate and availability. Call the Marriott Reservations at 972.473.6444
and be sure to mention the CDLP
AOTW room block to receive our
group rate.

q
q

To sign up as a new member you will need a Nominating Endorsement from a current
TCDLA member.

TCDLA Member’s Name (please print): ___________________________________________________________
TCDLA Member’s Signature: _____________________________________________________________________

Payment Options

Check enclosed (payable to CDLP)
Visa q Mastercard
q American Express

q

Discover

________________________________________________________________________________________________
Credit Card Number
Expiration Date
________________________________________________________________________________________________
Name on Card
Signature

Scholarships and Special Needs
q

q
q

I am applying for a tuition and CD only scholarship. Deadline to apply is November 1, 2004. To apply,
send a letter indicating: your need, whether you have received a scholarship before, and when. In
clude two letters of recommendation, one from a member of TCDLA, and one from a judge. Materials
will include a CD only.
I am applying for the scholarship, but want to pay separately for the book. Be sure to indicate
above whether or not you are purchasing the book.
Please check here if you have special needs (dietary, mobility etc.) and we will contact you.

Cancellations: To receive a full refund, cancellations must been made in writing 5 business days prior to the program. Refund requests that are received after that time will be assessed a $25 cancellation fee. No refunds will be
given on or after November 10, 2004, however you will receive the course materials.

www.tcdla.com

Tax Notice: $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the
Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary
business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC
sec. 6033.
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q New Member Application q Renewal
q Are you a member of the NACDL? q Yes q No
q State whether a membership certiﬁcate is desired q Yes

q No

q Mr. q Ms.

Name: _____________________________________________
Law Firm: __________________________________________
Mailing Address: _____________________________________
City, State, Zip: ______________________________________
Phone: ________________________ Fax: _______________
E-mail: ___________ County: ___________
Bar Card #: ________________________________________
Bar Card Date : _________ Month_________ Year_________
Date of birth: ________________________________________

q First Time Member
q Renewing Membership
q Voluntary Sustaining
q Sustaining
q Public Defender
q Afﬁliate
(Investigator or legal assistant)
q Law Student
q Associate Member (in the ﬁrm
of a sustaining or
charter member)
$50

$75
$150
$300
$200
$50
$50
$20

Certiﬁed Criminal Law Specialist? q Yes q No
Signature: ________________ Date __________
Amount Enclosed $ ___________
q Check enclosed

(payable to TCDLA)

q American Express

VOICE for the Defense

Your membership includes a 10-issue subscription to TCDLA’s ofﬁcial
journal. It is packed with detailed articles and motions, written by
and for defense lawyers.

Education

Receive timely updates about developments in Texas criminal law,
through the Signiﬁcant Decisions Report, our web site, listserv, and
at TCDLA seminars.

Discount Programs
Only our members receive discounts on seminars and publications.

Strike Force

Please check correct category

q Visa q MasterCard

TCDLA Membership Beneﬁts

q Discover

Expiration Date _______________
Name on Card ______________________________________
Card Number _______________________________________
Authorized Signature ________________________________
I hereby apply for membership in the Texas Criminal Defense Lawyers
Association and enclose $ _____ as my annual dues for the year _____.

$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the Voice for
the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an
ordinary business expense. The nondeductible portion of regular and initial membership dues is $39
in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or an afﬁliate applicant.
Signature of Member _________________________________________
Member’s Name _____________________________________________

Whenever zealous advocacy results in threats of contempt against
you, the best criminal defense lawyers in the state will come to your
defense.

Motions Disk

Your membership includes a motions disk containing 50 commonly
needed motions to make your practice easier.

Directory

When you become a member, you will be included in the annual
membership directory, a valuable resource to locate defense lawyers
across the state.

Join More Than 2,000 Texas Defenders Now!
TCDLA Needs You! Add your name to the TCDLA rolls to support its programs as it educates the legislature, public and criminal
defense bar.

Get Involved! We need your help to support the only voice for

the defense in Texas on key constitutional and criminal justice policy
questions. Contribute to a committee such as the Amicus Curiae Committee and let us know who you know in the legislature.

Eligibility A member in good standing of the State Bar of Texas

(student and afﬁliate applicants excepted) who is engaged in the
defense of criminal cases is eligible for membership upon approval of
application and receipt of annual membership dues. An application
must be endorsed by a TCDLA member in good standing. Members
of the judiciary (except honorary members) and those regularly employed in prosecutorial ofﬁce are not eligible.

