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TCDLA
REALIGNS
MEMBERSHIP
DISTRICTS
MEMBERSHIP DRIVE SET FOR NOVEMBER

At the TCDLA annual meeting in San Antonio this past June, the board of directors
amended the bylaws to add four more membership districts and realigned our current
membership districts. Each major metropolitan area was grouped by county so that Dallas,
Harris, Tarrant, Bexar and Travis counties have become their own separate district. Now
the rural areas surrounding these major metropolitan counties will have separate districts
and the possibility of nominating new representation on the board of directors. Our goal is
to reach out to areas where TCDLA has not, in the past, had a major presence. The board
hopes that by adding these districts we can attract and recruit new members and ﬁnd new
blood and people who are willing to work for TCDLA. In return each district will have an
opportunity to send one of its own to the board of directors of TCDLA. We hope to soon
see a number of new faces from the new membership areas.

Daniel W. Hurley

PRESIDENT’S
MESSAGE

Over the last few years I have had the opportunity to travel to a few cities outside of the
major metropolitan areas where there appears to be an active criminal defense bar which
has not yet participated in TCLDA. I was surprised at the number of lawyers that I had
never seen at a TCDLA meeting. When I asked why they were not members of TCDLA
the common reply was “we feel left out of TCDLA out here in the hinterlands.” The board
of directors hope to change this attitude and we hope to see new board members after the
nominations committee meets in December.
With this change in our bylaws we also have set the month of November as a Membership
Drive month. Martin LeNoir of Dallas has agreed to serve as our statewide membership
chairman. We have set the attainable goal of increasing membership to 3,000 strong by
June 15, 2005. We have broken down the state into membership areas and have designated
membership chairmen in each area. We want to pattern our membership drive much like
the United Way solicits contributions. We will set a quota for each area and on a designated
day in November our membership chairmen and their designees will be knocking on doors
and signing up new members. We will monitor progress of each area at the home ofﬁce.
We will promise to the members who sign up in November that we will designate a sum
equal to their ﬁrst year dues to be used in our legislative effort beginning with the next leg-
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islative session in January. If we solicit $35,000 in new
membership dues, we will use that sum of money to aid
our legislative effort.
We believe that all interested and active criminal defense lawyers will greatly appreciate a vigorous and effective legislative effort on behalf of TCDLA. We will focus
on subjects such as Death Penalty Sentencing reform,
Insanity reform and continued reform of our indigent
defense system in Texas. We have had a couple of years to
see how Senate Bill 7 works and we recognize there can be
some improvement in the system. We may seek sponsors
for bills to tweak and improve Senate Bill 7.
The next few months can be very important to
TCDLA. We can dramatically increase membership.
We can increase our funding for the legislative effort in
January. More importantly we can, through our legislative effort, improve the criminal justice system in Texas
for all our citizens. G

KARIN SCALISE
FORENSIC DNA
CONSULTANT
9 YEARS EXPERIENCE AS A FORMER
FORENSIC DNA ANALYST WITH TXDPS
AUSTIN CRIME LAB
PHONE 512-302-4274
FAX 512-323-2855
EMAIL karinscalise@sbcglobal.net
AUSTIN, TEXAS
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SUPPORT YOUR
ASSOCIATION
I want to thank the course directors, Mike Charlton, John Niland, Philip Wischkaemper,
Chris Samuelson, Grant Scheiner and Danny Easterling, for the very successful 2nd Annual
Texas Forensic seminar in Plano on August 5 and 6. They brought together more than 30
forensic expects from across the country. Special thanks to Seleucia Sivad and Brenda Ward
for helping out with registration. We had more than 100 attendees.
Special thanks to course directors, John R. Smith, David Moore and Bob Hinton, for
the successful Day in the Life seminar held in beautiful Nacogdoches. We had around 55
attendees.
Special thanks to course directors Danny Easterling and Grant Scheiner for the successful
2nd Annual DWI Top Gun seminar held in Houston. We had more than 120 attendees. A
special thanks to Sharon Scheiner, Grant’s wife, for helping out with registration.
Joseph A. Martinez

EXECUTIVE
DIRECTOR’S
PERSPECTIVE

Bob Hinton, chair of the Criminal Lawyers Project (CDLP), held a CDLP committee
meeting on August 19-21 in Dallas to orient all committee members on the Court of Criminal
Appeals grant. On September 1, 2004, CDLP was awarded $1,052,000 for ﬁscal year 2005.
We have ﬁnalized most of the TCDLA and CDLP seminar schedule for the coming year.
Our ﬁrst 2005 CDLP seminar, Anatomy of the Win, is scheduled for October 15 in Waxahachie. Please visit our website for upcoming details on seminars.
TCDLA has put on more than 30 quality CLE seminars during the past year. Help us to
continue providing quality training to criminal defense lawyers in Texas. Please support
TCDLA. We need course directors, seminar speakers and articles for the Voice for Defense
magazine. If you are interested, please call Joseph Martinez at 512.478.2514.
Keith Hampton, TCDLA legislative director, and Allen Place, TCDLA lobbist, are preparing for the upcoming 79th Texas Legislative Session starting in January 2005.
Good verdicts to all!
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STAY TUNED
UNTIL NEXT
MONTH ...
Welcome to the serialized Voice for the Defense. Over the next couple of issues, you will
continue to see two part articles coming your way. This space rarely comments on the content of the magazine, but, since recent issues of the Voice are featuring multi-part articles,
I thought comment here would be appropriate.

John Carroll

EDITOR’S
COMMENT

The Voice is restricted in its content by a number of things: the length of the publication; the number of articles and other works submitted for publication; and usefulness (if
you were overwhelmed every month, you probably wouldn’t read it). An issue of the Voice
generally has space for two to three feature articles along with the Signiﬁcant Decisions
Report and the other monthly features you have come to know and love. Recently we received an article submitted by Butch Bradt, a regular contributor to the magazine and Carol
Tavris, on challenges to and cross-examination of mental health experts. The article was
much longer than the typical feature. Publishing it would have required the exclusion of
any other feature article from the issue. While it was lengthy, it was also a very informative
article that will be useful to TCDLA members. We wanted to run the article, but did not
want a single topic magazine, so we broke it up into two parts and published the ﬁrst part
in the July/August issue. Part two appears in this issue.
No sooner did we decide to publish the mental health expert article in two parts, than
we received another important, topical, useful and lengthy article, this one from Bill Habern, another regular and faithful contributor to the Voice. Bill’s article, entitled “Going to
Prison” is a fascinating resource of information on the operation of the Texas Department
of Criminal Justice and the experiences to be expected by an individual inmate entering the
system. This article is comprehensive and is not one word longer than it needs to be. It is
also an important tool for members to learn about the prison system and to better advise
our clients and their families of what they have to look forward to if they receive a prison
sentence. This article is one you may want to copy and give to clients. Again the dilemma
of the long feature. This article will also be published in two parts in successive issues of the
Voice, the ﬁrst being this month. While we do not believe that multi-part articles are going
to become a regular part of the Voice, when we receive lengthy submissions, the reader will
be treated to multi-part presentations. As yet, no cliffhangers.
Concerns About Deferred Adjudication
In case you did not notice, the Court of Appeals in Amarillo just veriﬁed what you knew
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was true about the deferred adjudication statute. The trial court can adjudicate and sentence the defendant for any reason (or no
reason) and there is no appeal from such a determination. The July 8, 2004 decision in Hargesheimer v. State, No. 07-03-0544-CR,
should not come as any surprise, but it does make one wonder. It would certainly be unthinkable, and probably unprecedented, for
a trial court judge to grant an application for deferred adjudication one day, and whimsically adjudicate guilt the next. But under
the statute, Article 42.12, Section 5, Code of Criminal Procedure, such a result would not be subject to appeal. In Hargesheimer,
the Court of Appeals held there was no jurisdiction over an appeal from a trial court’s adjudication of guilt and imposition of
a 16-year prison sentence. Where the prosecution recommends deferred adjudication as part of a plea bargain, the trial court
does not exceed the plea bargain if, upon adjudication, it imposes a sentence within the statutory range of punishment. Maybe
the legislature could take a look at the deferred statute in 2005, if they have the time. G

TCDLA NOMINATING COMMITTEE
Randy Wilson, president elect and chairman of the nominating committee, is
appointing this year‘s committee, which
should be announced in September. A
signiﬁcant number of vacancies exist
this year due to redistricting, as well as
expiration of director terms. Everyone
should be on the prowl for dedicated
members who will not only work hard
for TCDLA, but will infuse new blood and
ideas into the association. A form will
be included in next month’s Voice for the
Defense, and posted on the website, for
individuals who are interested in serving
as members of the board, ofﬁcers, or as
volunteers to work for the association.

Become a

Fellow or a
Super Fellow

Texas Criminal Defense Lawyers Educational Institute
Endowment Program
TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
l
l

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on page 55).
Help support TCDLEI in their efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
September
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A JUDGES DUTY
TO SUA SPONTE
DISQUALIFY
HIMSELF
Within the last week, the United States Courts of Appeal for the 3rd and 8th Circuits
have handed down two opinions in cases in which one individual whose case was on direct
appeal and another who was seeking federal habeas relief questioned the impartiality of
United States district judges.
Rusty Leisure was convicted of drug offenses after a jury trial in the court of United States
District Judge Laurie S. Camp. On direct appeal, Leisure complained that Judge Camp was
a member of a state review panel — before she was appointed to the district bench — that
upheld a disciplinary action against him when he was incarcerated in state custody in 1990.
He further alleged that Judge Camp had represented the state of Nebraska in a civil rights
action which he had ﬁled. The 8th Circuit held that a previous contact between a judge and
a litigant in an unrelated matter does not support a disqualiﬁcation of the judge. Leisure
lost. United States v. Leisure; ___ F.3d ___; 2004 WL 1698781 (8th Cir. 2004).
F.R. “Buck” Files, Jr.

FEDERAL
Corner

Charlie Clemmons had a signiﬁcantly better day in court; however, he also had a signiﬁcantly better fact situation to support his request for habeas relief. United States District
Judge William W. Caldwell, who denied his habeas petition, had been the presiding judge
when he was prosecuted in state court for the offense of murder. He had been sentenced
to life imprisonment and Judge Caldwell — before he was appointed to the federal bench
— had denied each of his four petitions for state habeas relief.
In the district court, Clemmons applied for the appointment of counsel. Judge Caldwell
issued an opinion in which he acknowledged that he had “presided at petitioner’s trial in
state court.” He denied Clemmons’ habeas petition as untimely and all other pending motions as moot. No speciﬁc reference was made to Clemmons’ request for counsel. While
before the district court, Clemmons raised no issue as to whether the Judge Caldwell should
disqualify himself.
A panel of the 3rd Circuit held that the judge should have sua sponte recused himself
from considering Clemmons’ petition challenging the fairness of a trial over which the
district judge had presided as a state court judge. United States v. Clemmons; ___ F.3d ___;
2004 WL 1689682 (3rd Cir. 2004). Writing for the Court, Judge Sloviter’s opinion contains
the following paragraphs:
The relevant federal statute, 28 U.S.C. §455(a), provides that ‘[a]ny justice,
judge, or magistrate judge of the United States shall disqualify himself
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in any proceeding in which his impartiality
might reasonably be questioned.’ 28 U.S.C.
§455(a). The Supreme Court has stated that
the purpose of this provision is ‘to promote
public confidence in the integrity of the
judicial process.’ Liljeberg v. Health Servs.
Acquisition Corp., 486 U.S. 847, 860, 108
S.Ct. 2194, 100 L.Ed.2d 855 (1988).
Clemmons claims that Judge Caldwell created the appearance of impropriety by failing
to recuse himself in the habeas proceeding
because he had presided over the state trial.
Because Clemmons did not object to Judge
Caldwell’s failure to recuse in the habeas
proceeding, a ‘plain error standard of review
applies.’
…
On its face, the error complained of in this
case — a federal judge sitting in review of
the propriety of the state proceedings conducted by that judge — seriously affects the
fairness and public reputation of the judicial
proceedings, and thus we proceed to consider
whether the habeas judge should have sua
sponte recused notwithstanding Clemmons’
failure to raise the issue in the habeas proceeding. We have previously stated that the
‘public’s conﬁdence in the judiciary ... may
be irreparably harmed if a case is allowed to
proceed before a judge who appears to be
tainted.’ In re Kensington Int’l Ltd., 353 F.3d

211, 220 (3d Cir.2003)
…
…other circuits have addressed this issue
and stated that a federal judge should recuse
himself or herself from hearing habeas petitions if s/he participated in the petitioner’s
state court proceedings. An almost identical
issue was considered by the Seventh Circuit in
Russell v. Lane, 890 F.2d 947 (7th Cir.1989). In
that case, the district court judge considered
a habeas petition even though that judge
had previously been a member of the panel
of the state appellate court that afﬁrmed the
conviction.
…
The court concluded that the petitioner ‘was
entitled to have his habeas corpus petition
heard by a judge who had not participated
in his conviction’ and thus it remanded the
matter to permit the petitioner the opportunity to ﬁle a motion to vacate the order of
the district judge that dismissed several of
petitioner’s claims. Id.
Similarly, in Rice v. McKenzie, 581 F.2d 1114
(4th Cir.1978), the 4th Circuit considered
whether a federal district judge, who formerly
presided as the chief justice of the state supreme court that reviewed the defendant’s
claim, could consider those claims in the
context of a habeas proceeding in the fedcontinued on page 20
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A Primer on Rule 702
Challenges/Cross-Examination
of Mental Health “Experts”
by L.T. “Butch” Bradt and Carol Tavris, Ph.D.

Part Two
Distinguishing Features of
Scientiﬁc Method:
Empirical Testing and the
Manner of Deﬁning Terms.
Empirical Testing
An essential feature of science is
that it tests its conjectures. Ordinarily, testing of knowledge, principles
or hypotheses involves prediction of
one kind or another. Prediction is the
process whereby one states that given
the occurrence of events A, B and C,
one will be able to observe event X. If
under conditions A, B and C, X is observed consistently, the hypothesis or
the assumption is supported. Postdiction is the process whereby one states
that having observed X, then there
must have been the occurrence of the
events A, B and C. (Think of this in
these terms: if you have two atoms of
hydrogen and one atom of oxygen, you
combine them to form one molecule
of water. If you have one molecule of
water, you know that it was formed
from one atom of oxygen and two
atoms of hydrogen.) However, if in
our scenario, X does not appear; the
hypothesis or knowledge is not conﬁrmed and it is left in doubt. If, after
repeated attempts to produce X from
A, B and C, it appears that X cannot be
14 VOICE FOR THE DEFENSE
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produced consistently in that manner, the hypothesis may be
considered incorrect. (Remember “cold fusion?”) Similarly, if
with A, B and C, X is sometimes observed, but sometimes Y or
Z is observed, no principle has been scientiﬁcally established.
Manner of Deﬁnition
Science attempts to anchor deﬁnitions of terms or concepts
to concrete observables, as contrasted to the literary type of deﬁnition, which almost always lead to some degree of ambiguity or
uncertainty as to exactly what is meant by the given term. For
instance, the term libido has been given at least four different
meanings: the sexual urge, the sexual instinct, psychic energy
generally, or a basic form of psychic energy comprising the
positive, loving instincts and manifested variously at different
stages of personality development. But none of these meanings
is deﬁned precisely enough for empirical investigation.
Nonexperimental Methods
The primary defining feature of the nonexperimental
method is that one does not manipulate (alter) or control the
phenomena or variables under study but more or less studies or
observes them as they occur. Nonexperimental methods vary
greatly in their rigor and precision and some fall at what may be
considered the outer fringes of scientiﬁc method. A good deal
of the research in clinical psychology and psychiatry ﬁts under
some category of nonexperimental method. Non-experimental
methods, and the clinical method in particular, have various
inherent weaknesses. One weakness of the clinical method is
the lack of control over events and conditions. In the clinical
method one has to take the data that come along and do the best
one can with it, although one can bring some degree of pressure
to bear to elicit additional information. Other shortcomings
with the clinical method concern the conditions of observation,
what facts will be attended to and remembered, and problems
of interpretation.
Experimental Methods
One manipulates (varies) and/or controls the events being
studied. By holding background factors constant or controlling
or minimizing their inﬂuence, and by then varying the factor
of interest (e.g. the intensity of electrical shocks), one can study
the factor of interest in the “cleanest” or most exacting manner. In some cases it is possible to measure the degree to which
a given variable affects the outcome of a certain event or to
measure the degree of relationship between the two variables.
The scientist can vary the conditions of observation and check
his hypothesis against alternative hypotheses — the aim of the
experimental method is to reduce subjectivity, ambiguity and
uncertainty as much as possible.
Publication of research requires that the scientist state the
procedures and methods used in observing a particular event
so that another researcher may reproduce those conditions in
an effort to determine in the results will hold up. Publication
in peer-reviewed, professional journals permits other researchers to point to methodological ﬂaws, which may question the
conclusion that has been made. Unfortunately, many clinicians
and even increasing numbers of scientists are “publishing by

press conference” or talk show or Internet posting. They try
to get their ideas or ﬁndings into the public eye, bypassing the
crucial scrutiny of peer review.
Need for Statistical Tests
Statistics enable us to summarize our results in a meaningful and convenient form. Statistics enable us to draw general
conclusions, and the process of extracting conclusions is carried out according to accepted rules. Statistics enable us to
make predictions of “how much” of a thing will happen under
conditions we know and have measured. Statistics enable us to
analyze some of the causal factors out of complex and otherwise
bewildering events. Signiﬁcance testing is used to determine
whether the obtained ﬁndings are likely due to actual differences or chance. Statistical signiﬁcance does not establish the
practical usefulness of the measure, much less its usefulness in
aiding the trier of fact. What is statistically signiﬁcant may or
may not be practically useful.
Does it Replicate?
It is a fundamental canon of scientiﬁc method that one study
by itself does not produce secure knowledge, even if statistically signiﬁcant differences are uncovered, and that one has to
repeat the study to determine if the same ﬁndings will again
be obtained, or if the results can be replicated. One reason for
replication is that statistical tests that reach signiﬁcance show
only that the results obtained probably are not the product of
chance, but do not ensure that this is the case. Another reason
for replication is that the particular circumstances under which
a study is conducted may favor or bias an outcome such that,
although no true relationship exists, a statistically signiﬁcant
result is still obtained.
Test — Retest Validity
Scientists want to know what happens if the test is repeated
and how those results relate to each other. This is similar to
the question “does it replicate”, but different. There appears to
be no data showing what the test - retest validity is of taking
the MMPI (or any other psychological test) on multiple occasions. Wouldn’t you think that if you took the MMPI today
and scored normal, that the same thing would happen if you
took it tomorrow?
Multivariate Techniques
Multivariate techniques are a special set of statistical procedures used when an investigator wishes to study a series of
variables simultaneously. First ask whether any of the studies
(or which of the studies) the mental health expert cites relied
on multivariate procedures. Second, ask, “What was the subject-to-variable ratio?” Third, ask whether cross-validation was
performed. If the expert does not know the answers to these
questions, the expert is in no position to determine whether the
studies are trustworthy, given the frequency with which studies
using multivariate techniques are questionable.
Challenge the Tests Administered
With respect to the tests that are administered, you need to
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ﬁnd out what the reliability of each is. (Reliability is a measure
of the test’s consistency over time.) Ask the state’s expert what
the reliability coefﬁcient of each test administered is.
A useful test is consistent over time. As an analogy, think
of combining two atoms of hydrogen with one of oxygen. It
always produces one molecule of water, doesn’t it? When the
water molecule is subjected to an anode and a cathode and an
electric current, it always gives you two atoms of hydrogen and
one atom of oxygen, doesn’t it? As another analogy, think of
a bathroom scale. If it gives you one weight the ﬁrst time you
step on it, and a different weight when you step on it a moment later, it is not reliable, is it? Similarly, if an IQ test yields
a score of 95 for an individual today and 130 next week, it is
not reliable, is it? However, if your blood test shows your blood
type is B positive, each consecutive blood test on you will also
be B positive; this test is reliable. If it’s not, you know there’s a
problem with the test.
Reliability also refers to the probability of the existence of a
fact. More speciﬁcally, it refers to the consistency or stability
that is possible in terms of observing a particular fact. Reliability means that given the same circumstances the observer
who perceives a fact will perceive it again, and given the same
set of circumstances, other observers will perceive the same fact.
The “fact” that we, as defense counsel, are dealing with is the
diagnosis. Just because a clinician made a particular diagnosis
does not mean that other mental health experts could not look
at the same conduct and responses that were observed and arrive
at a totally different diagnosis. Due to the subjectivity of the
diagnosis process, that different diagnosis would be equally as
valid as the ﬁrst clinician’s.1 One of the most serious problems
with many, if not most of the diagnoses in the DSM is that they
lack reliability: clinicians fail to agree with one another in their
diagnoses of a given individual’s symptoms. 2
Relationship Between Reliability and Validity
Validity is limited by the square root of reliability; therefore,
validity cannot be high when reliability is very low. The theoretical maximum reliability coefﬁcient is 1.00. The square root
of 1 is 1. A test with a reliability coefﬁcient of 1 would have a
high validity. If the reliability coefﬁcient of the test is 0.90, the
square root of that is 0.9486832 - still near 1 and a high validity
can be assumed. Conversely, if the reliability coefﬁcient is 0.10,
the square root of that is 0.316227766 and a high validity cannot
be assumed; to the contrary, validity cannot be assumed. Of
course, if the clinician does not know the reliability coefﬁcient
of the test, there is no way to know or determine the validity of
the test or its results.
Reliability as Measure of Test’s Internal Consistency
To be internally consistent, all the items (questions) on a test
should measure the same thing. From a statistical standpoint,
the items should correlate with each other. Good tests have
reliability coefﬁcients, which run from a low of .65 to above .90
(the theoretical maximum is 1.00). The state’s mental health
expert should be able to tell you what the internal consistency
of each test is.
16 VOICE FOR THE DEFENSE
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Validity
Validity is a measure of a test’s usefulness: does the test measure what is says it measures? To determine this, scores on the
test should be related to other behavior, reﬂective of personality,
ability, or interest. For instance, wouldn’t a person who scores
high on an IQ test be expected to do well in school or on jobs
requiring intelligence? Shouldn’t a person who scores high on
a scale of depression be diagnosed as depressed by the mental
health professionals who assess him?
Validity is also a term, which refers to the relationship of
one fact or one variable to another. It is a term for determining what a fact means, what conclusions can be drawn from
it? If X can be established, can one, then, assume the presence
of Y with at least a fair degree of accuracy? Stated differently,
validity refers to the correctness or truth-value of a statement
or proposition. Is the statement or assumption correct, and
if it is correct, what else can it tell us or help us to predict or
understand? For instance, it may be true that I often wear black
socks, but so what? In contrast, E=mc2 can potentially help us
to learn about or predict many important events. Thus questions about validity are usually broad ones, in that one asks not
only whether or to what extent an assumption is true; but also
whether, and to what extent, it relates to or helps us predict
other important phenomena.
Validity Coefﬁcient
A validity coefficient reflects the degree to which such
relationship exists. You need to determine what the validity
coefﬁcient is of each test that was administered. (Most tests
have validity coefﬁcients of up to .30 with “real world” behavior.
This is not a high correlation and emphasizes the need to use
tests in conjunction with other information.) As relates to a
diagnosis, a low validity coefﬁcient correlation means that some
people may score high on a test for schizophrenia without being
schizophrenic; and that some people may score high on an IQ
test and yet not do well in school.
Base Rate
The base rate is the number of times a given condition exists
in a population, or the frequency with which something occurs.
The base rate affects the reliability of a test, because the lower
the base rate, the less reliable the test or its conclusions. As an
analogy, the number of people in the United States with red
hair is a large number and can be ascertained with a fair degree
of certainty. Therefore, from a strictly blind prediction about
a person whom you’ve never met, you can come up with fairly
accurate odds of such a person being or not being a redhead.
Conversely, take Munchausen’s Syndrome by Proxy (also, as
noted earlier, called Factitious Disorder by Proxy in the DSM).
Experts cannot agree on the number of diagnoses of MSbP
that have even been made in the United States but many agree
that it is less than 100 in the entire country. Of that number,
experts have said that some percentage of those diagnoses have
been proven false. The small base rate for MSbP alone — 100
cases out of 320 million people, makes this diagnosis inherently
unreliable.

Underutilization of Base Rate Data
If a disorder occurs in one of one hundred individuals,
the base rate is 1 percent. Base rates are critically important
in diagnosis and prediction, although many clinicians do not
know this or fail to utilize base rate information properly.
Lacking knowledge of base rates, one almost never knows the
value of diagnostic signs. In the absence of adequate base rate
information, there is really no way to know if a true relationship exists and whether the symptom is actually indicative of,
or associated with, the disorder. E.g., there is no conduct that is
found in abused children — such as bedwetting, fear of the dark,
masturbation or shyness — that is not also found in children
who have never been abused. Base rate information is often
lacking, and the skewed sample of individuals most clinicians
see — those with problems in adjustment – easily lead to false
assumptions about the clinical signiﬁcance of behaviors or
“signs” of disorder. Such behaviors or signs may seem to be
nearly exclusive to those with disorder when, in truth, if one
knew the base rates among normal individuals, it would be apparent that there is substantial overlap across groups. The lack of
base rate information, or lack of awareness about the base rate
problem, may often lead to formation of illusory correlations.
Challenging Clinical Judgment
You should ask the mental health expert for the reliability
coefﬁcient or for the validity coefﬁcient of his/her diagnoses and
clinical judgments. In other words, in what percentage of his
/ her cases have his/her predictions or evaluations been established as correct? How often has the expert been wrong. How
often have his or her predictions be proven to be false? There
is virtually no reliability or validity information concerning
the data upon which clinical judgments are made (other than
that available for certain psychological tests). The process of
clinical judgment appears to rest upon some process that may
be mystical or perhaps art, but clearly is not science.
Validity estimates derived from investigations of known
pathological groups, which are based on “conditioning on the
consequence” (i.e. postdicting from group status to the presence or absence of a test indicator), will almost always yield
higher estimates of validity than in actual clinical settings,
where the practitioner must “condition on the antecedent”
(i.e., predict from the presence or absence of a test indicator
to group status). 3
Concurrent Validity
Concurrent validity is the same as predictive validity except
that instead of predicting some future event or outcome, the
test scores are compared to some presently available measure
or data. E.g., compare IQ score to present grades.
Content or Face Validity
Content or face validity rests upon the obvious resemblance
of the material of the test to the kind of ability or the characteristic it is supposed to measure.
A number of factors can effect the content or face validity
of a test. Questions on a multiplication test might not measure

ability to multiply, because the test could be contaminated by
factors, which might affect the score, such as complex instructions that require a high verbal ability, or too much emphasis
on speed.
Construct Validity
Construct validity refers to the extent to which the test may
be said to measure a theoretical concept such as intelligence or
mechanical comprehension or anxiety. It entails a “broader”,
more enduring and more abstract kind of behavioral description. Again, with the I.Q. tests, mental health professionals are
divided on whether the tests measure innate intelligence or
acquired intelligence. If the mental health experts cannot agree,
how do you know what is supposedly being measured?
Standardization
Standardization is the process of trying out the test on a
group of people to see the scores, which are typically obtained.
In this way, any test taker can make sense of his or her score by
comparing it to typical scores. This standardization provides
a mean (average) and standard deviation (spread) relative to a
certain group. When an individual takes the test, he can determine how far above or below the average his score is, relative
to the normative group. As defense counsel, you need to ﬁnd
out if the tests that were administered have been standardized;
and, if so, what was the group that each test was standardized
against? When evaluating a test, it is very important to determine how the normative group was selected. For instance, if
everyone in the normative group took the test by logging into
a website, you are probably being compared to a group which
is very different from the general population. The same problem exists when the normative group is not comprised of the
same ethnic/racial/cultural/educational makeup as the person
being examined.
Illusory Correlation
Since clinicians typically conﬁne their practices to individuals with apparent abnormalities, they often cannot form
adequate estimates of how often the “symptoms” they observe
among abnormal individuals actually occur among normal
individuals. A common result is to assume that relationships
exist between the symptoms they observe and abnormality
when no such relationship actually exists. These mistaken assumptions about relationships are a belief in “illusory correlations” or beliefs about relationships that appear to exist but do
not actually exist. To establish the existence of a relationship
between symptoms and a disorder, one must show that the
symptom occurs more frequently when the disorder is present
than it occurs when the disorder is absent. If a mental health
professional does not have a full set of facts – the frequency of
the symptom(s) when the disorder is and is not present, the
determination of the relationship between the symptoms and
the disorder cannot be made.
Analysis of Covariation
Analyzing the frequency with which a symptom co-occurs with a disorder and occurs in the absence of a disorder
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is referred to as “analysis of co-variation.” Individuals have
considerable difﬁculty analyzing co-variation and therefore
commonly draw false conclusions about relationships between
two variables. In particular, clinicians tend to consider only the
frequency with which the sign of interest co-occurs with the
condition of interest.
Examiner Effects
“Examiner effects” refers to the ways in which characteristics
or behavior of the examiner (including bias) effect psychological evaluations and the responses of the person being tested
or interviewed. Matters as simple as tone of voice, color of
clothes, color of walls, whether the examiner is cool or friendly
and whether the examiner crosses his arms, can all effect the
responses obtained.
Determination of Past Mental Condition
Several writers have commented about the difﬁculties or
lack of capability of psychiatrists and clinical psychologists to
determine a defendant’s psychological status vis-a-vis legal issues at a time prior to the examination (the Menendez problem,
as we noted earlier). Lee Coleman, M.D.’s book, Reign of Error,
is one such example.
Overdiagnosis of Psychopathology
There are many research articles that document the propensity of clinicians to over diagnose psychopathology. “Give a small
boy a hammer, and everything he runs into needs pounding,”
as the old saying goes; give some mental-health professionals a
new diagnostic label, and everyone they run into has symptoms
of the disorder, a point made earlier about Attention Deﬁcit /
Hyperactivity Disorder.4 How can the court be certain that the
clinician is not over diagnosing psychopathology?
The “Gap”
The “Gap” refers to the frequent absence of relationship
between a diagnosis of a mental disorder and a legal issue, e.g.
a diagnosis of schizophrenia does not mean that the individual
could not distinguish right from wrong. There is a substantial
body of the scientiﬁc and professional literature that shows that
many of the claims made by psychiatrists or clinical psychologists lack a validated knowledge base or methodology sufﬁcient
to support opinions on most legal issues.
Does it Generalize?
Generalization refers to the practice of extending a principle
established on the basis of one set of data to another set of data,
or applying a principle shown to be applicable to one event to
another event. Lacking scientiﬁc support, one usually cannot
safely generalize from a principle established with one population or under one set of conditions to another population, or
to another set of conditions.
Clinical Judgment
Clinical judgment does not refer speciﬁcally to clinical
psychologists or psychiatrists, but rather refers to a judgment
method. “Clinical judgment” or “actuarial judgment” refer to
18 VOICE FOR THE DEFENSE
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contrasting ways of combining or interpreting information,
such as scores from a psychological test or data from interviews.
In “clinical judgment” the clinician combines and processes the
available information in his or her head and makes judgments or
predictions based on personal “intuition” or personal experience
(e.g., “In my 30 years as a therapist, I’ve seen many people like
this”). In “actuarial judgment,” the person makes judgments
or predictions based on statistical information, empirical data,
or prespeciﬁed or automatic, empirically established decision
rules.
Common Judgment Errors and Practices of Clinicians: Failure to Analyze Co-variation and Illusory
Correlation
To establish the existence of a relationship between symptoms and a disorder, one must show that the symptom occurs
more frequently when the disorder is present than it occurs
when the disorder is absent. If one does not have this full set
of facts — frequency of the symptom when the disorder is and
is not present — the determination cannot be made. Analyzing
the frequency with which a symptom co-occurs with a disorder
and occurs in the absence of a disorder is referred to as “analysis
of co-variation.”
The interaction between a psychologist’s expectations, biased
or not, and the degree to which contradictory observations
inﬂuence his subsequent behavior. A psychologist who believes
he frequently notices a certain response in patients of a certain
type may in the ﬁrst instance be predisposed to be sensitive
to that characteristic as a function of his a priori biases about
the “response” and “type” relationship. These biases may stem
from theoretical preconceptions or from more widely shared
implicit personality theories. Thus, the ﬁrst of a series of errors
may occur because the psychologist is equally predisposed to
noticing the same characteristics in alternative populations.
Many clinical formulations based on the possibly erroneous
observation that a certain response is frequent among a certain
type of individual end up in textbooks and clinical supervision
as the statement, “the response implies the type.”
Human judges are usually sensitive only to positive instances
of their hypotheses. A psychologist who reads the literature
with strong preconceptions about a particular “sign” will have
his or her preconceptions reinforced by a partial reinforcement
schedule, that is, a small number of conﬁrmatory instances.
Moreover, since negative results from experiments are hard to
publish, and, if published, are easily rationalized as being due to
deﬁciencies in the experiment, the impact of research evidence
on the psychologist’s preconceptions is further diminished.
Clinicians may believe symptoms or signs are relatively
exclusive to persons with a given disorder, when in fact the
frequency may be high among those without the disorder, or
among people in general. The likely result is overpathologizing, that is, misinterpreting thinking or behavior that is actually
normal is abnormal.
Bad Judgment Habits / Biases
There are a number of problematic judgment practices,
and/or biases, that pervade the collection and interpretation of

clinical data and that lead to frequent judgment error.
Hindsight Bias
People who are asked to judge the predictability of an event
after it has occurred, or in hindsight, often believe the event
could easily have been predicted; however, when one asks other
individuals to actually predict these outcomes, or to do so in
foresight, they often ﬁnd the prediction considerably more difﬁcult than it was thought to be in hindsight. Stated differently,
once individuals know the outcome of an event, they often think
the outcome could have been predicted much more easily than
is objectively the case. This is known as hindsight bias. Due
to hindsight bias, clinicians’ knowledge about the outcome of
prior evaluations exerts an unknown effect on the impressions
they form.
Conﬁrmatory Bias
This is the tendency to maintain beliefs, even in the face
of counterevidence. Conﬁrmatory bias is pervasive and has
been demonstrated across a wide range of studies that involve
both laypersons and professionals. There are ﬁve aspects of
conﬁrmatory bias: (1) Favoring initial hypothesis: Preliminary
hypotheses founded on the basis of inadequate data hinder the
interpretation of subsequent and potentially more informative
data; (2) Double standard of evidence: Clinicians often use different, or double, standards of evidence when assessing information — they are substantially more lenient with, or accepting
of, information that supports their beliefs, and stricter or less
accepting of information that runs counter to their beliefs; (3)
Premature closure: Refers to the tendency to jump to wrong
conclusions. Premature closure increases the chances of starting off on the wrong tack, and thus is likely to make an already
serious problem — conﬁrmatory bias — substantially worse;
(4) Effects of conﬁrmatory bias on data collection: Conﬁrmatory
bias can also effect data gathering such that information supporting one s hypothesis is more likely, or much more likely, to
be collected than information disconﬁrming one’s hypothesis,
even if the latter is equally (or more) plentiful and available;
(5) Conﬁrmatory bias in the forensic arena: What one expect
see often determines what one thinks they have seen and have
found. Given the overwhelming propensity of psychologists
and psychiatrists to search for and see abnormality, a false belief
in the presence of abnormality is most likely to result, a false
belief in the presence of abnormality is most likely to result,
a false belief that may well be resistant, if not invulnerable, to
counterevidence.
Anchoring Effects and Over-Reliance on Salient
Data
“Anchoring effects” refers to the tendency for initial estimates
or impressions to be insufﬁciently adjusted on the basis of subsequent information. Over-reliance on salient data describes
the very substantial impact that a few observations, or even a
single “dramatic” observation may have on conclusions, even
when these observations are of limited diagnostic or predictive power. The tendency to accord inordinate weight to a
very limited amount of information, which in itself may not

be particularly informative, and to disregard large amounts of
information, stands in sharp contrast to clinicians’ claims that
they integrate all the data.
Strategies that Increase Uncertainty and Error
Clinicians often employ strategies that increase the uncertainty of clinical decision-making and the likelihood of error.
These include: (1) failure to use standardized or set methods of
data collection and interpretation; (2) abandoning established
decision rules; (3) focusing on unique versus common features
of cases; (4) depending on indirect data sources when direct or
concrete data are available; and (5) failing to record sessions in
a neutral media, such as audio or video tape.
Lack of Insight into Actual Judgment Practices
Clinicians may concede that judgment can be clouded by
biases but may go on to explain why their judgments in the case
under consideration were not biased, or which steps they took
to avoid or correct potential biases.
Illusion of Insight
Research shows that subjective beliefs about one’s judgment
accuracy and objective measures of accuracy often disagree.
Limited Corrective Power of Insight
If insight is indeed necessary to correct biases, numerous
demonstrations that clinicians often lack insight into their
internal judgment processes obviously suggests that biases will
not be corrected.
Can Data Be Integrated?
Clinicians claim that they should look at all of the data
together. (What do they mean by this? Usually, all of their
clinical impressions plus their unreliable tests.) Clinicians
must be cross-examined to determine what they mean by
“data” (Empirical evidence? Their own clinical hunches? Tests?
Experimental research?) And to determine whether they did in
fact use all of the data. Pin them down to speciﬁcs (how reliable
were the tests they used? Are they familiar with the relevant
experimental literature?) or show that they cannot explain what
data they used.
Amount of Information and Judgment Accuracy
Contrary to popular belief, a clinician’s accuracy of prediction does not increase as more information is made available
to the clinician.
Obstacles to Data Integration
There are few studies examining clinicians’ accuracy when
they attempt to manage the exceedingly complex data sets they
describe as necessary for purposes of clinical interpretation.
For example, the great majority of studies on the Rorschach
have involved one or a few variables and not the whole host of
variables and their numerous interrelationships that are supposedly essential for “proper” Rorschach interpretation.
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Endnotes
1 When an expert purports to apply principles and methods in accordance with professional standards, and yet reaches a conclusion that
other experts in the ﬁeld would not reach, the trial court may fairly
suspect that the principles and methods have not been faithfully applied. Lust v. Merrell Dow Pharmaceuticals, Inc., 89 F.3d 594, 598 (9th
Cir. 1996). Going further, since a clinical diagnosis is so subjective,
there may be no scientiﬁc basis for the principles and methods being
applied. This is precisely the problem with many, if not most clinical
diagnoses.
2

Herb Kutchins & Stuart A. Kirk, “Making us crazy: DSM. The Psychiatric Bible and the Creation of Mental Disorders.” New York: Free Press
(1997).

3

Quoted from “The Scientiﬁc Status of Projective Techniques,” Scott O.
Lilienfeld, James M. Wood and Howard Garb, Psychological Science
in the Public Interest, Vol. 1, No. 2, November, 2000.

4

Justice O’Connor’s dissent in Frohne v. State, 928 S.W.2d 570 (Tex. App.
– Houston [1st Dist.] 1996, writ denied), notes that therapists will often
“diagnose” a condition, e.g., abuse, if it means that the therapist will
then get paid. Diagnose abuse and the child needs therapy. Diagnose
no abuse and the child doesn’t need therapy; therefore, the therapist
doesn’t make any money.
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continued from page 13

eral forum without running afoul of Section
455(a). The court noted that under 28 U.S.C.
§47 a federal judge may not adjudicate the
appeal of an issue or case which s/he tried
as a lower court judge because a reasonable
person might doubt the impartiality of a
judge in such a position.
…
Regardless of the merits of Clemmons’
habeas petition, we ﬁnd dispositive that the
District Court’s failure to recuse has created
an appearance of impropriety that runs ‘the
risk of undermining the public’s conﬁdence
in the judicial process.’
…
It is important to note that nothing in the
record suggests that Judge Caldwell, a conscientious and hard-working judge, proceeded
with any sort of ill motive. However, the
focus of our inquiry is not his actual bias, but
rather, whether a reasonable person might
ascribe such a motive to any judge tasked
with reviewing his past state court rulings in a
federal habeas case. For the reasons set forth,
we conclude that we are obliged to vacate the
judgment and remand to a different district
court judge.
When a new judge is assigned to his case, Clemmons might
or might not prevail on his habeas application. He did, though,
give the 3rd Circuit a case of ﬁrst impression which resulted in
an opinion instructive to the bench and bar of that Circuit.

SAVE THE DATE

Conclusion
While not exhaustive, this paper should convince even the
skeptic that the path taken by the Court of Criminal Appeals
in allowing psychobabble to come in under the guise of “soft
science” ignores the realities of what clinicians can and cannot
not do, as well as the inherent unreliability of the tests, procedures, nomenclature, etc., used. Hopefully, this paper will allow
defense counsel to begin to understand the jargon in order that,
with proper motions presented to the trial court, the Court of
Criminal Appeals can be persuaded to revisit its decisions in
Nenno and Weatherred and then to exclude the purveyors of
psychobabble under Tex. R. Evid. 702.
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Going to Prison In Texas
in 2004: Part 1
by William T. Habern

“Neither slavery nor involuntary servitude,
except as a punishment for crime whereof the
party shall have been duly convicted, shall exist
within the United States, or any place subject
to their jurisdiction.”
— Section 1 of the XIII Amendment to the U.S.
Constitution, emphasis added.
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This is not the ﬁrst time this article has been published. The Voice for
the Defense published our ﬁrst version of this information in late 1980,
but much in the Texas prison system has changed since then. After more
than 30 years of representing inmates and their families in prison and
parole administrative and legal issues our law ﬁrm decided it was time to
update the Texas Criminal Defense Lawyers Association as to what our
clients and their families should expect when a client must go “do time.”
Our purpose is to provide information in order to reduce the fear and
uncertainty every “ﬁrst timer” anticipates at realizing he/she is going to
prison. In the past our law ﬁrm held private seminars for families and
defendants who face going to prison. In the middle 1980’s we backed
away from doing that work, as we were too busy with other types of cases.
In the middle 1990’s, as our ﬁrm expanded, we again started offering
individual counseling seminars to clients and families prior to a family
member leaving to serve a prison term. We hope the general information
we provide will be of assistance to attorneys, their clients and their clients’

families. In fact, often it is the families who need this information as
much, or more, than the client going to prison.
This version also includes a section dealing with the special issues
faced by women when they enter the prison system. I very much wish
to thank those women who took the time to contribute to this article.
They have learned from their time in prison, and in each case are making
positive adjustments back into society. The general information set out
in this effort applies to all inmates. The special section for women going
to prison will have it’s own place later in this article.
The best time to provide this information is before the client is in jail
or while on bond before conviction. In other words, when the client is
on bond, the information should be available with the hope he or she
will not need it, but recognizing that prison is a possibility.
Throughout this presentation there are three major rules the newly
arrived inmate should clearly keep in mind at all times:

Rule 1. Inmates must learn to be self-reliant. Do not
use others, or allow others to use the inmate.
Rule 2. Be aware that others notice with whom one
associates, and understand what any regular group
does as a group will be noted by employees and inmates alike. There are no secrets. Privacy disappears.
Learn to be alone.
Rule 3. In prison an inmate has limited control over
what happens around him. Do not waste worry or
time on issues outside one’s control. Things can and
do change frequently for no apparent reason. Life in
prison is not fair.
All the horror stories one learns about prisons from movies,
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newspapers, books, or ﬁrsthand reports likely have a degree of
truth to them. However, most of these horrible incidents are
the exceptions to the average daily life one experiences in prison.
I know inmates who have served more than 20 years in prison
without serious problems. The key to their success is knowing
the culture, and staying out of other people’s business.

BEFORE JAIL, OR THE PLEA, OR THE TRIAL:

GETTING READY FOR LOCKUP

Let me begin by strongly recommending to the potential
inmate (male or female) to go to the family physician and dentist
and get complete and total medical and dental checkups. Do
this before one goes before the judge to enter the plea, or to be
sentenced. Beneﬁts from physician’s report include:
1. Medical problems may affect the judge’s decisions at sentencing.
2. The offender will have current medical records
as proof of any on going medical issues the jail
and the prison should know about.
The client should tell the doctor he may be going to prison,
and that he wants everything documented. More about what
is needed from this checkup later. Inform your dentist that the
client may be going to prison and to perform any cleaning and
preventative care at this time. Fill any cavities and perform
any work that may be needed in the near future. Dental care
in prison is not prompt and is more likely to involve pulling a
tooth as opposed to more modern dental procedures. Prison
is not a place for toothaches.

A. The Initial Problem of Health Issues

If medical problems are already diagnosed, and if medication
is being taken, then the client should have his doctor prepare a
prognosis letter explaining the medical problems, the medication used to treat the problem, and a prognosis, which includes
any limitations on work assignments or other similar concerns.
The prison will not believe a word the incoming inmate says
about his health without written medical veriﬁcation of his
claims from a physician. Even then, once the client enters prison,
there is no guarantee that quality or nature of medical care or
treatment received in the free world will continue in prison.
Once in prison the inmate is both the property and patient of
the prison’s rules and medical care system.
Frankly, it is this writer’s opinion that the prison’s medical
system is in need of substantial improvement. The care providers are contracted by the state of Texas with state medical
schools. For example, the University of Texas Medical School at
Galveston, Texas contracts for most of the East and South Texas
area prisons. In the Northern and Western sections of the state
service is provided by the Texas Tech Medical School.
It is not that these schools fail to supply good medical care in
their individual local medical institutions; the problem lies in
the quality of services available on the prison units, not at the
medical school run hospitals on campus. The health services
24 VOICE FOR THE DEFENSE
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on the units are primarily nurse driven with doctors available.
In this writer’s opinion the medical situation is, at best, unfortunate, non caring, and woefully inadequate. Once incarcerated,
the prison system is responsible for the inmate’s care, and will
determine what medications will be administered. The client
will not be allowed to take prescriptions into prison. The prison
will totally take over from this point forward.
A rather common problem, for example, appears where
one suffers from bi-polar disorder or has other similar mental
issues prior to arriving in prison. Upon entering prison, the
medication previously prescribed may be changed by the prison
medical team. At times medication for some mental or physical disabilities may be terminated at the prison. The better the
past medical history can be documented upon one’s arrival in
prison, the more likely the chance of continuing the treatment
as occurred in the free world.
If the client wears prescription lenses, we suggest he have his
eyes reexamined and that he bring two sturdy pairs of glasses
into TDCJ with him. Be aware that any further acquisition of
glasses will be done through the prison and apparently, there
is a long wait for that service.

B. Other Reasons to Have Medical Records Available

I hope this writing has made clear that when the client
checks into the county jail he should have the doctor’s letter,
which includes a list of medications being taken, including a
statement of why they are necessary. If proper documentation
explaining the nature of the illness and medications is not
on hand, there may be problems. Here are some examples of
why this is such important information to supply to jail and
prison. The medical history may effect eligibility for a speciﬁc
type of job assignment. For example, if the client was injured
in a car wreck sometime ago, and he still suffers the results of
that incident, if there is written proof of the medical facts surrounding that matter, he may be able to avoid jobs that require
heavy lifting or physical activity beyond his ability. In such a
situation one needs to have proof of his injury to show why he
should not be assigned certain jobs. Without that veriﬁcation,
there will likely be problems.
Remember, the inmate will ﬁnd the prison system will not
take his word for anything. He must be able to prove it. I suggest
when medical letters and records are collected that a copy be
made and a set of copies be left with the family. Things do get
lost in jails, on buses, and at prisons. This will greatly simplify
the process of having to go out and again retrieve duplicate
records. It is very important to those who need to be aware
of the issues.
(The following sections of this article will not apply to everyone
coming into the prison, but this information will discussed.)

C. Child Support

Incarceration does not eliminate ones’ obligation to pay
child support. In fact, the Texas attorney general can directly
“hook up” to the inmate’s prison “commissary account” and
once a complaint is ﬁled with the attorney general’s ofﬁce, they

can attach his funds on deposit at the prison. The best way to
deal with this issue is to have the client’s lawyer ﬁle a motion to
amend child support conditions so the payments are deferred
until 30 days after the inmate’s release from prison.

the inmate’s jail account will follow him/her to prison. Once
in prison, to make deposits, certiﬁed funds (money orders, etc.)
must be forwarded, or funds must be wired to the Inmate Trust
Fund in Huntsville.

D. Social Security Benefits

H. Preparing the Family

If social security or veteran’s beneﬁts are being received,
upon entering prison, those will terminate until the inmate is
released from incarceration. Others receiving social security
beneﬁts under the inmate’s name will continue to receive those
beneﬁts.

E. Doing Business

A prisoner is not allowed to operate a business while in
prison. If caught engaged in such a practice the offender can
be subject to a disciplinary action and lose classiﬁcation rank
or good time. Besides, running a business is hard once inside
the prison because there is no phone access. It is difﬁcult, but
we have seen some inmates who could maintain control of
certain types of management decisions via weekend visits.
Remember the mail is censored prior to leaving the prison or
before being distributed by the prison to the inmate. There are
exceptions to this rule. Legal mail to lawyers, the judiciary, and
sometimes to elected ofﬁcials and public service groups such
as the ACLU may be exempt from censorship. Legal mail may
be opened and inspected for contraband, but may not be read
by prison personal.

F. Quit Addictions

Addictions can cause serious problems in prison. Now, I am
not assuming an inmate to be a drug offender, but, perhaps he
smokes cigarettes, or maybe he drinks 10 carbonated beverages
a day. Those addictions should be stopped as soon as possible.
This is a difﬁcult process, but the sooner one terminates these
addictions, the easier life is going to be, and the less likely one
is to get a disciplinary action for trying to continue his habits
out of the sight of the guards.
The Texas prison system is smokeless. That doesn’t mean
cigarettes are not available. It simply means one is not supposed
to have them. Smoking in prison can lead to several varieties of
disciplinary violations and can get an inmate beholden to other
inmates and guards, thereby making life more difﬁcult.

G. Money to Take to Jail

What about the money? How much money and how does
it get there? We recommend around $150 to $200 is sufﬁcient.
One should have that delivered to the jail. Each jail in Texas
has their own procedures for this, and your lawyer can assist
in this area.
Be sure all incoming monies, both in jail and in prison, are
sent by certiﬁed funds. A postal money order, from the U.S.
Postal Service, is ﬁne and will be accepted. Some jails will take
cash and some jails will only take cash. Money deposited in

It is the experience of this writer that often it is the families
and not the inmate who suffers the greatest emotional trauma
upon losing a member to the prison system. Since phone calls,
collect or otherwise, are not generally possible for inmates, it is
best to stay in communication with the family by mail and they
can, hopefully, visit regularly. This is something your family
needs to get used to and the inmate needs to reassure his family
that he will take care of himself. The inmate who continues
to write home about problems over which the family has no
control only enhances the fears and concerns of the family
back home. That is not to say that when certain exceptional
unfairness or abuse occurs one should not notify the family.
Regular visits are the best way to know what is going on within
family relationships while a member is incarcerated. While the
offender is suffering from the anticipation of going to prison,
maximum effort should be made to prepare the family and to
see they get valid information about what they are going to be
facing and how the prison system works.

II. ADMISSION TO TDCJ-ID
A. Leaving the County Jail

Transfer from county jail to TDCJ generally occurs within 45
days following conviction. This is because after an inmate has
been incarcerated in the county jail for 45 days, post-conviction
(after sentencing), state law requires that upon the passing of 45
days in county jail the state must pay daily rent to the county
holding a convicted felon. As this article is being written, the
average time for transfer from the county jail to TDCJ is about
38 days.
So, what’s going on during the time the new offender is in
jail? Documents are being prepared by the court, the district
clerk, the district attorney and others to be forwarded to the
prison. This is called becoming “State Ready.” There is a “State
Ready Ofﬁce” which has to collect the admission documents.
These documents will be forwarded through the ofﬁces of the
district attorney, the district clerk, and the sheriff. In some
unique cases even the defense attorney will assist in gathering
up some of these documents.

B. “Catching the Chain”

Once the documents are in the State Ready Ofﬁce, the inmate
is ready for transport. A pickup order will be issued at that time
and the TDCJ transportation department will add the inmate
to the manifest when the “chain bus” proceeds on its route to
pick up new inmates at the various county jails. At most county
jails, there is a particular day of the week when the chain bus
arrives, and everyone in jail knows about it. The inmates will
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generally have some kind of idea, and may even be told which
day of the week they are going out. While one may know the
day of the week the bus usually arrives, one may not know which
week one is leaving. There may be little or no advance notice
so families should be prepared to learn that their loved one
has left for prison with little or no warning. On rare occasions
an offender will be taken from the jail directly to the prison by
sheriff ’s vehicle. In that event the inmate avoids the experience
of “riding the chain” until the next move takes place.
One of the most important reasons for understanding how
long the inmate will be in the county jail is that when that chain
bus arrives, the inmate must understand the rules are now going to change. The local jail visitation rights, the phone calls,
the status one may have enjoyed as a trustee in the county jail,
are all going to change. One morning at 4:00 or 5:00 A.M., the
inmate will be abruptly awakened. He will be told the chain
bus is waiting. They are going to be ready to take inmates to
TDCJ, but there are a few more rude awakenings to undergo
prior to departing.
Each inmate will be stripped naked and strip searched in
order to ensure no one is bringing in contraband. TDCJ clothes
will be issued, not the whites that are worn in prison, but some
clothes just for the purpose of transport. County jail uniforms
stay with the county.
Then chains will be issued to the inmates and they will be
shackled to each other at the time of bus boarding. They will exit
the bus in this same manner. New inmates will need to become
accustomed to this process for every bus ride while incarcerated.
Actually, that is why they call it the “chain bus.”

C. Commissary

At the ﬁrst transfer unit assignment one can go to commissary, and if the instructions in this writing are followed regarding having money placed in that account in the county jail, one
should have no trouble with commissary purchases. This ﬁrst
commissary visit may occur soon or, if sent to a transfer facility, it may be delayed several days. The supplies bought at the
commissary will probably need to last a couple of weeks. We
encourage new inmates to get those things that are important,
such as pre-stamped envelopes and hygiene items. Immediately
write the assigned TDCJ number on these items so they cannot
be pilfered. In fact, get into the habit of putting your TDCJ
number on everything you own. Purchase some legal pads, pencils (2 or 3), deodorant (because it is not issued by the prison),
and toothpaste. The prison only issues toothpowder and many
inmates prefer toothpaste. It is reported that indigent women
in the Gatesville area are provided toothpaste.

D. Race relations

One of the most regrettable issues in prison life all over the
United States is pervasive racial animosity. It would be improper,
not to mention politically incorrect to lay blame for this on
any individual. It is sufﬁcient to remember that in prison race
is among the greatest of serious problems. Each inmate must
determine how he or she will deal with this issue. The United
26 VOICE FOR THE DEFENSE
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States Supreme Court proclaimed that there will be integrated
cell assignments in our prison systems. The only exceptions to
this rule are for security or other valid penal causes. Gangs in
prison are racially based, and can be violent. Disagreements
regularly arise over one’s race and culture. Again, this is not just
a problem in the Texas prisons; rather it is a problem in every
prison in the United States of America. At the same time, I have
come to seriously contemplate whether many prison administrators give tacit approval to racial separation in order to, “keep
the enemy divided.” Inmates seem to let their negative pride
override the logical prospect of power that inmate unity could
bring to the prison system. It appears that both inmates and
administrators are at fault in this regard, but I do not believe
the situation will change in my lifetime.
The above information brings us to the point where the
inmate is going to leave the jail and enter the prison system.
Now we will look at what will happen when the day of transfer
arrives.

III. GETTING TO PRISON:

RECEPTION AND DIAGNOSTIC PROCESS
A. Receiving and Screening

As previously indicated, there are seven male inmate reception centers across the state, and a women’s reception center in
Gatesville. Women will travel in a van or other vehicle separate
from male inmates to the Gatesville reception center. Depending upon the county where one is jailed and other factors, one
may be sent through two or three prisons before getting to the
ﬁrst unit of permanent assignment. A few special cases will go
directly to the Byrd unit for actual admission into the Texas
prison system.
How an inmate performs in the reception and diagnostic
process determines in great part how he will be viewed by other
inmates and prison employees. Initial impressions are very
important for the new offender. A bad reputation earned at
reception and diagnostic facilities is difﬁcult to repair and makes
life much harder while in prison. Getting off on the wrong foot
at the beginning of one prison term is not the thing to do.
A male inmate can spend as much as two years in a “transfer
unit” before being sent to a regular unit or before reaching the
Byrd unit in Huntsville where the ofﬁcial diagnostic procedures
are done. The male offender then travels to the Goree unit
(Huntsville) to complete classiﬁcation.
Once involved in the admission process at the transfer facility,
the offender will be given some written material including a rule
book, a disciplinary handbook, and a visitation handbook. The
inmate will be escorted to either a cell or a bunk where he will
spend the night, and depending upon what time the proceeding
concluded, where he may spend a good part of the next day.
Once in the cell, he should carefully read the disciplinary and
the visitation book. One should become very familiar with
them, but it is important to remember that prisons do not always
operate as the rule books suggest. The interpretation of these

rules can change and change often. One should know the rules,
but remember that what one rule means at unit #1 may not be
exactly how that same rule is interpreted in unit #2. The only
rule that really counts is whatever the individual guard says it
is. Whatever the “Boss” (guard) says the rules are that is what
they are. The rules in TDCJ have a habit of changing, if not
every two years when the legislature meets, then whenever the
warden decides a change is needed. A security lapse can bring
about massive change overnight. Prison society is a hard place
to ﬁnd fairness or justice. One should get used to seeing things
done unfairly.
TDCJ gives inmates rule books for several reasons. One is
to observe what a new offender is going to do with the book.
Many inmates dump them in the trash. This is a poor choice.
Keeping the book shows prison employees that the inmate
keeps up with his obligations under the rules. Rule changes and
updates must be published for inmate review. One can “keep
up” by reading the unit bulletin board. As a matter of fact, it is a
good idea to make it part of one’s routine to go to that bulletin
board on a regular basis and read the information contained
on it. Postings are placed there for the beneﬁt of the inmates.
Knowledge is power. The more one knows the more prepared
one will be as one adjusts to this new life.
Okay, so now the new offender has spent the ﬁrst night
in prison. This may have been the longest night of one’s life.
Listening to the sound of the cell door slamming shut, one will
think “I am alone, I am in prison, what now?” It all ﬁnally soaks
in ... the longest night of one’s life. The next day the inmate
is going to be taken down to another room, and then another
room, and during this process the offender will sit, and wait,
then sit and wait again. The inmate may be taken back to “the
house” (one’s cell) and wait. He should get used to this. It is
part of the new life. The ﬁrst receiving and screening is going
to be an inventory process of what items the inmate brings from
outside the prison. Then a TDCJ number will be assigned to
him. This is an extremely important number and should be
memorized immediately. It takes the place of a name. There
are many duplicate names in prison, but numbers are exclusive
to each inmate. Family cannot write letters to inmates unless
this number is placed on the envelope. Everywhere he goes on
the unit they are going to ask for the inmate’s TDCJ number.
Forget about names. Every time an inmate passes through a
gate they will ask for his number. Consider it to be the inmate’s
new name for the duration.

B. Photographs, Fingerprints, and Tattoos

After completing the process of getting the TDCJ number
and having the required initial information placed on the prison
records, the inmate will proceed to an inventory room where
he will be ﬁngerprinted and have his pictures made.
Then he will be told to “get out of it”, which means taking
off one’s clothes. He will again be naked, and standing in front
of a clerk (this person could be male or female) that is looking at him. That prison employee is going to note every scar,
birthmark, tattoo, or other unusual physical thing about his
body. It is a hard task to have someone staring at every part of

one’s body while turning him around slowly. If the inmate has
tattoos the employee will catalog every tattoo, its location, what
it depicts, and will estimate how old it is. They will record every
mole, every scar, every identifying mark which will be recorded
on a document that will become his travel card. Every place
the inmate goes, the inmate travel card will accompany him.
This tattoo issue is important. For example, if an inmate has
tattoos and two years after entering the prison a guard notes
redness around a tattoo, he might assume it is a new tattoo. He
may haul the inmate to, what is called center hall, and look at
the travel card to compare the inmate’s tattoo to the inventory
on the travel card. He will be given a (disciplinary) case if the
tattoo is found not to be on the travel card.

C. Physical Examination

The inmate will be examined by the TDCJ doctor. This will
occur in 4 or 5 visits back and forth to the doctor to receive an
EEG, an eye test, a physical examination, blood work, x-rays,
and even a very thorough dental exam. Now one can begin to
understand why it was so important that the medical records
were collected and forwarded from the sheriff ’s ofﬁce.
Next, is the interview by a psychologist. This visit with the
psychologist is very important. For sex offenders this may be
the most important visit. The psychologist should be willing
to discuss how one should deal with other inmates regarding
the nature of the crime. They will also interview the inmate regarding any other kind of mental illness noted from the medical
material located by the prison, or from that which we indicated
should have been pre-arranged and sent to the prison by the
sheriff. Finally, there will be a visit to an education testing ofﬁce. Take this interview and the testing administered seriously.
It will play an important role as one progresses through the
ﬁnal diagnostic steps.

D. Psychological Issues

All inmates are given an education achievement (EA) test.
This EA score will go on the travel card just like the tattoo inventory did. The test results will determine whether the inmate is
required to attend half of each day at the Windham school. If
the inmate does not achieve the 12.0 level, meaning high school
graduate educational attainment, then he will be required to attend school. It does not matter if he has, in fact, already received
a high school diploma. What matters is the score on the test.
It is, however, important to the Texas Parole Board that inmates
considered for parole have acquired a GED or diploma. Inmates
should take full advantage of this opportunity. After testing,
the inmate will undergo two very important interviews. The
questions one is asked in both interviews will be essentially the
same, but the style of the interview will be completely different. These are the Sociology I and II interviews. Sociology I is
generally done by a clerk. The interviewer may be a man, but
generally it is a woman. She is going to sit there and ask about
the inmate’s crime, why he did it, how he felt about it, whether
he liked his mother and father, and similar types of questions.
If one’s case is on appeal, he should consult his/her lawyer as
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to whether questions of this nature should be discussed with
prison employees. A simple, “My lawyer has advised I not speak
of the facts of the case because of our appeal” should be sufﬁcient to satisfy the inquisitor. This sociologist will make every
effort to be very friendly so s/he can encourage the inmate to
talk. Remember that anything said will be available for review
by the Board of Pardons and Paroles. This is not the time to
discuss fantasies and events known only to oneself.
After completing the Sociology I interview the inmate will
return to his “house” (which is what one’s cell is called). At a
later time he will return to the interview area and repeat the
same interview, with the same questions, but this time with a
different person. This is the Sociology II interview. This person
may be belligerent and difﬁcult. This is sometimes referred
to as a “Mutt and Jeff ” routine. The inmate should behave in
the same calm, polite, manner as he did with the Sociology I
interviewer. This second interview is designed to see how the
inmate handles his anger and frustration. The interviewer will
try to push buttons in order to observe the inmate’s reaction.
Do not get angry! The inmate’s reaction helps the interviewer
determine which type of prison unit to which the inmate will
be assigned. An angry reaction to the “button pushing” will
get the inmate assigned to administrative segregation or a
maximum-security unit. In most cases, a calm, controlled and
respectful reaction will increase the possibility of being placed
in a minimum-security unit. Sometime after the Sociology
I and II interviews are completed, a committee will meet in
another part of the prison to determine where the inmate will
be assigned. The inmate will be brought before this committee
and be told to which unit he will be assigned.

IV. CLASSIFICATION

Classiﬁcation depends in part on a number of factors: what
crime was committed, criminal history, age, etc. All these factors
go into it. But classiﬁcation and time earning credits, (good
time as it is called,) are going to be the next series of topics we
will be discussing.

A. The Nature of Your Crime

There are certain crimes for which good time has very little
meaning. Those crimes are called 3g offenses. If the crime
committed is called an “aggravated crime,” which we will discuss
in more detail later, good time does not mean a lot except in
light of classiﬁcation and the beneﬁts attached to that. “Good
time” can be an important factor for the purposes of parole or
discretionary mandatory supervision unless the crime involves
a weapon or is a crime of serious violence. Losing good time,
however, will harm any inmate, including 3g offenders. Losing
good time can result in losing the opportunity to be considered
for parole.

B. What are the “G” Levels?

The ﬁrst important classiﬁcation for time earning classiﬁcation is the custody classiﬁcation. This has recently changed
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and it may change again. So, as previously suggested, it is best
not to assume that any rule will continue without change. In
the past there were fairly simple classiﬁcation categories, minimum-in, minimum-out, medium-custody, close custody, and
administrative segregation. After the “Connally Seven” escapes
the rules regarding classiﬁcation were revamped into the present
incarnation. We have now come to what is called the “G” levels.
The optimum level is a G1, which means a General Population Level One. One must be within 24 months of parole or
discharge date for this classiﬁcation. So here in the beginning
one is not about to be called a G1.
The most frequent assignment is a G2, General Population
Level 2. If one is serving a sentence of 50 years or more, or if it
is a 3g on which 10 years has not yet been served, one cannot
get into this G2 level. That eliminates most aggravated inmates.
But the people with the lower classiﬁcation of crimes, which we
will discuss here later, will fall into this G2 level.
The next level is a new level, G3, General Population Level
3. These people have had disciplinary, escape, or other types of
problems, which we will also discuss, in another area. T h e r e
are G4 inmates, General Population Level 4, which are people
who have not had enough time in their security precaution
designator levels. Finally, the most aggravated inmates will be
in G5, General Population Level 5. There is a further designation of custody level for inmates who need to be protected by
the system and those are protective custody. Those who have
a history of assaulting either other inmates or staff end up in
administrative segregation.

C. Where Am I Going?

The prison system has now adopted a unit level assignment.
Level One units are trustee camps. Only after one has been in
the prison long enough to move out of the transfer unit and be
promoted can one be assigned to a trustee camp. One must earn
this assignment. Generally, only after a year can one achieve the
trustee level and be promoted and be eligible for a level oneunit assignment. However, lately some inmates have gone from
diagnostic to trustee camps. Level two units will only house
those inmates classiﬁed as level G1 and level G2. The level three
units will only house inmates who are G1 through G3. Level
four units will only house those inmates who are G1 through
G4. Finally, the Level ﬁve, the big units, will house inmates who
are G1 through G5 plus administrative segregation. There are
a handful of those units. Then there is a special type of unit,
the administrative units, which are better known as the “super
seg.” We have a handful of those across the state and they house
a low number of inmates who, by their behavior, need to be
segregated from the population.

D. Earning Time Credit

Everyone gets one day of credit for each day spent in prison.
Even if he is the worst inmate in the system day for daytime is
granted. However, depending upon the nature of one’s conviction or criminal history, knowing the rules about earning good
time may or may not be of interest. If one is convicted of a crime

of violence usually referred to as a “3(g)” crime good time may
have only academic interest, although as previously mentioned,
losing good time can have serious consequences. The great
majority of these crimes require a judicial ﬁnding that a weapon
was used in the offense, but that is not always true. For example,
convictions of indecency with a child may not have involved
use of a weapon, but good time does not affect the release date
of an inmate so convicted. If one is not convicted of a crime
of violence, or if a weapon was not involved in the crime, good
time may have a considerable effect upon the amount of time
served. When no weapon or crime of violence is involved, good
time credit can apply toward both parole eligibility and toward
discretionary mandatory supervision. Good time credit can
accelerate the date one gets to return home. If an inmate has
established himself as a model inmate, and has earned one of
the higher classiﬁcations, he is earning good time at a pretty
rapid rate.
What is that rate? As in the military, inmates enter the
prison at a lower rank. Unlike the military, however, the rank
at entry is not the lowest, but is called Line Class I. There are
two classiﬁcations lower than that, the Line Class 2 and Line
Class 3. It is our hope that the inmate will never see either of
those ranks, because one must seriously misbehave to get into
those classiﬁcations. Traditionally, to be promoted to a level
above Line Class 1 takes a minimum of 6 months, as does each
promotion. One will be eligible for promotion to what is called
State Approved Trusty (SAT) Level 4. Then six months later
he can go to SAT 3 and then SAT 2, and eventually SAT 1. Few
inmates stay in prison long enough to ever reach SAT I. While
in jail before coming to prison the offender gets credit at a
rate of 20 days of good time (GT) for each 30 days in jail. The
good time credit, however, is not credited to the inmate until
he actually arrives at the prison. Misbehavior in the county jail
can result in the Sheriff asking the prison to withhold good
time credit in jail, and most usually the prison will follow the
Sheriff ’s request.
Below is a chart, explaining the classiﬁcation levels. As far as

the prison is concerned, all months have 30 days:
There are different good time earnings assigned to each of
those. When starting out as a Line Class 1 one will earn 20 days
of good time for every 30 days of calendar time that passes.
Rather than say calendar time, inmates say “ﬂat” time. So for
every 30 days of ﬂat time that passes you are gaining 20 days
of good time.
Jobs are assigned at the reception center, and the most
common job is on the hoe squad. This is also known among
inmates as the largest weed eater in the world. There will be
little time credit reward for that. Please refer to the chart below.
For every 30 days one works, 20 days of good time and 10 days
of work time will be credited. So for every month that goes by
one can get 60 days of time earning credit. As can be seen from
the chart, each promotion adds a certain number of days until
eventually when SAT3 level is achieved, where one can begin to
earn the maximum amount of time, which is 75 days for every
month that goes by.

E. Old Timers and New Inmates

The new TDCJ arrival will ﬁnd inmates who have been there
a long time. These “old timers” may be overheard discussing
other types of good time earning capacity not discussed in the
above sections. Inmates who come in today are not entitled
to bonus time, education time, and that kind of thing. When
discussions of “bonus time” or time credit other than what was
just previously explained are heard, the new inmate should
realize that those discussions will not apply to him. Many
changes have occurred in the task of counting time credit and
many methods may be used to calculate the time credit of an
“old timer.” Do not concern yourself with the conditions under
which others are serving time. It is quite possible they do not
know themselves
Each level of time credit gets a number of contact visit privileges associated with it. Visitation is not a right. It is a privilege.
The warden of the unit has total control over visitation on his

Time Earning

Good Time

Work Time

Visitation Privileges

Earning Capacity

SAT I

30 days GT for

15 days

eligible for 1 contact
visit per week

30 days served

SAT II

same as above

same as above

same as above

SAT III

same as above

same as above

eligible for 3 contact
visits per month

SAT IV

20 days GT per

30 days served

12 days

eligible for 2 contact
visits per month

Line Class I

10 days GT for
(entry level rank)

30 days served

10 days Eligible for 1
contact visits per month

Line Class II

10 days GT for -0- days

no contact visits

Each 30 days

Line Class III

no GT credit -0- days

no contact visits
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unit. Who comes to visit, and the conditions associated with
visitation are under the control of the unit warden, and will
be discussed in the next section of this article. An inmate who
enters the unit as a Line Class 1 will be eligible for one contact
visit per month. Any other visits received in the month will be
non-contact, like in the county jail. The inmate will sit on the
other side of a divider, glass, chain link fence, etc. and talk to
his family through telephone handsets. One good thing about
prison visits is they are considerably longer than what was enjoyed in the county jail. Most county jails limit visits to 15 or 20
minutes. In Texas prisons, visits will be two-hours every time. A
warden may, if he chooses, allow a four hour visit if the family
lives far away from the unit. Unlike county jail, telephone calls
from the inmate to family members is very rare.

F. Visitations

Once you have undergone the initial admission and processing, the inmate will be allowed visits on the weekends. Some
inmates are limited to non-contact visitation with friends and
family. This will depend upon criminal history and overall classiﬁcation. Most inmates are allowed contact visits. As one gets
promoted he will be permitted to have more contact visits. The
ﬁrst promotion to SAT4 allows two contact visits per month.
At the SAT3 level, three contact visits per month are allowed..
One may hear many inmates make references to SAT1 and SAT2.
Those inmates have been in the system for quite some time and
eventually the unit warden and the classiﬁcation board thought
highly enough of an them to promote them to that level. The
only real beneﬁt to SAT1 or SAT2 is that a contact visit is allowed every weekend. If there are 5 weekends in the month, 5
visits are allowed.
A number of wardens around the state have decided they will
allow everyone who comes to the gate to have a contact visit.
If they are on the inmate’s visitation list, which was prepared
back in the beginning, then he may have a contact visit. Only
inmates classiﬁed as SAT1 or SAT2 are allowed all contact visits
as a policy.
When one enters TDCJ s/he should remember to bring the
names and addresses of family and loved ones. The inmate
will need this information for everyone he wants listed on a
visitation list. In order to include a loved one on the inmate’s
visitor list, the inmate must provide the prospective visitor’s full
name and address just as shown on the visitor’s drivers license
or identiﬁcation card. If one lacks the necessary information
upon arrival at the prison, one cannot start the process of
building a visitation list. Those people not listed on an approved
visitation list cannot visit. Once a list is established, one cannot
make changes to that list for 6 months. So, for example, if a
new offender lists his mother on the list, but forgets to list his
older sister, the older sister will not be allowed to visit until the
visitation list is amended after six months. Keep the names
and addresses of loved ones private and keep them secure. One
does not want other inmates to know family members or their
addresses. Names and addresses of loved ones can be used in
scams and extortion schemes.
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G. Security Precaution Designations (SPD’S)

Security Precaution Designations, SPD’s, are undesirable
notations placed behind an inmate’s name after all other classiﬁcations have been listed. There are four SPDs and each means
the inmate has something in his record which is a potential
problem to the prison.
1. “ES” stands for escape.
2. “HS” indicates an inmate who has taken someone hostage.
3. “SA” indicates there has been an assault on staff.
4. “SR” which is a restraint precaution designator. This designation indicates that the inmate
has gotten out of his handcuffs, or has managed
to open the door on his cell, and was caught doing it.
Inmates with an SPD designation receive a G4 custody classiﬁcation. After 10-years, it is possible to move up to G3, but
once labeled with an SPD, one cannot achieve higher than a
G3 classiﬁcation. In summary, there are four reasons one may
ﬁnd oneself in deep trouble: escape, hostage, staff assault, and
need for restraint. I offer a piece of advice about staff assault.
“Staff assault” doesn’t necessarily mean reaching out and poking the boss in the nose. All that is necessary for this label is
to reach out and brush his shoulder and he has been assaulted.
The deﬁnition of staff assault is an inmate simply touching an
employee. Never touch a prison employee whether he/she wears
a uniform or street/civilian clothes. Once that occurs, the inmate
has problems and an SPD. He probably will be assigned to
administrative segregation, and all kinds of problems and bad
things happen as a result.

H. Unit Classification and Other Committees

Inmates must appear before several important committees.
First, one will see the Reception and Designation( R & D) committee. Then following the bus ride to the new unit, inmates
will be led to the Unit Classiﬁcation Committee, UCC. This
committee is made up of the warden or the assistant warden,
the building major or his designee, someone from the medical
department, and someone from the education department.
They visit with the inmate and are in possession of the inmate’s
complete ﬁle. Unless one’s attorney instructs otherwise, this is
one of the few times we would recommend that the inmate discuss
his case with anyone in prison. The only time inmates should
discuss their case, their personal business, is if the people with
whom the inmate is conversing have the inmates ﬁle in front of
them. If the inmate is in some other part of the prison and the
interviewer does not have the inmate’s ﬁle, the inmate should
not discuss his case.

I. Conduct When Before a Committee

When the UCC meets with the inmate, they are making
several decisions, which will be very signiﬁcant to the inmate’s
stay at that unit. For example, they will determine what bunk

he will be sleeping on (top or bottom), and whether he is
in a one-man cell, a two-man cell, or a dormitory. The
next issue is a job assignment. One should be forthright
with the members of these committees. Look them straight
in the eye. There are some clear rules regarding when
and with whom to make eye contact while in prison. Remember that guards wear gray uniforms and they are the
immediate “bosses.” Civilians employed in the prison as
well as wardens and ofﬁcials generally wear civilian clothes.
Inmates wear white. It is a world unlike any other one
could imagine.
If the person is wearing civilian clothes or a gray uniform, always look her/him in the eye. If the person is wearing
a white uniform, i.e. an inmate, unless the inmate knows
the other offender very well, never look her/him in the eye.
One should look at the forehead, left ear, just some other
place. When one looks an inmate straight in the eye it is
often taken as intimidation and a ﬁght could start. Once
this is understood, the inmate can go on to the assignments
given by the UCC and he can learn how to behave.

Friends of TCDLA is an organization made up of the spouses and
partners of TCDLA members. During TCDLA events, there are
outings and social gatherings for Friends members as well as for the
spouses of attendees. The purpose of Friends is to be a supporting
organization to TCDLA and its members in the following ways:
n

to provide volunteers to assist with seminar registration
and activities;

n

assist in planning social events;

n

promote esprit by selling TCDLA logo merchandise;

n

provide seminar scholarship funds through sales of
merchandise and other fundraising activities;

n

strengthen the organization through personal
relationships among members, their partners and

Note: Part 2 will run in the October 2004 issue.

spouses; and
n

Bill Habern graduated from Texas Tech School of Law in 1972. He is
a partner with Habern, O’Neil and Buckley, L.L.P. with ofﬁces in both
the Huntsville and Houston areas. While the law ﬁrm is a full service
criminal defense ﬁrm, Habern’s main interest is in post conviction work
with emphasis on administrative prison and parole representation. He
has been doing parole hearings and revocation work for more than 30
years. Habern is the past executive director of the Texas Criminal Defense
Lawyers Project, and served 10 years on the TCDLA board of directors.
He currently serves as chairman of the TCDLA Corrections and Parole
Committee. In the past Habern has also served as past co-chairman of
the post conviction and sentencing committee for the N.A.C.D.L. Habern
has published more than 15 articles dealing with parole and prison issues
and is a regular seminar speaker for the association.

have fun!

Would someone you know like to join Friends of TCDLA?
E-mail friends@tcdla.com for more information or for an application,
or visit www.tcdla.com/about.

Become a Friend today!

It’s Here!
Criminal Evidence Trial Manual
for Texas Lawyers
The newest edition of Murl A. Larkin’s manual is now
available for purchase. This third edition manual has been
edited by Michael B. Charlton, attorney at law, and
Cynthia L. Hampton, TCDLA director of legal education.
The manual covers federal and state evidence rules as
they apply to criminal matters in Texas. Published by the
Texas Criminal Defense Lawyers Educational Institute.
Visit our website at www.tcdla.com
to download a publications order form.
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OBJECTION OF DEFENDANT TO JOINT TRIAL AND MOTION
FOR SEPARATE TRIAL

TO THE HONORABLE JUDGE OF SAID COURT:
Now Comes the Defendant in the above numbered and styled cause and ﬁles this her objection to
joint trial with XXXXXX and Motion for Severance pursuant to the Fifth, Sixth and Fourteenth Amendments
to the United States Constitution, Article I, Sections 10 and 19 of the Texas Constitution and Articles 1.04, 1.05
and 36.09 of the Texas Code of Criminal Procedure as follows:
1. The State has indicated that it intends to try the Defendant on the indictment in this case in a joint
trial with XXXXXX in a separate indictment in Cause No. 1234. Such a joint trial would be improper and
the Defendant requests that separate trials for the two defendants be held for the following reasons:
a. Defendant and XXXXXX are not jointly or separately indicted or complained against for
the same offense or any offense growing out of the same transaction as required by Article
36.09, Texas Code of Criminal Procedure.
b. A joint trial would be prejudicial to Defendant in that the jury would be forced to hear
evidence of wrongdoing by XXXXXX that does not involve Defendant. This evidence which
would not be admissible in a trial against only Defendant will cause her undue and unfair
prejudice, not only because of the joint trial but also because of her relationship to XXXXXXX.
Such prejudice will deny Defendant her right to a fair and impartial trial guaranteed by the
Fifth, Sixth and Fourteenth Amendments to the United States Constitution, Article I, Sections
10 and 19 of the Texas Constitution and Article 1.05 of the Texas Code of Criminal Procedure.
The unfair prejudice of a joint trial will also result in a denial of Defendant’s rights to due
process of law and due course of law under the Fifth and Fourteenth Amendments to the
United States Constitution, Article I, Section 19 of the Texas Constitution and Article 1.04
of the Texas Code of Criminal Procedure.
c. Defendant will be prejudiced by the spillover effect of evidence against XXXXXX and not
applicable to her and the jury will be precluded from making the necessary individualized
determination of guilt or innocence in violation of Defendant’s right to a fair and impartial trial guaranteed by the Fifth, Sixth and Fourteenth Amendments to the United States
Constitution, Article I, Sections 10 and 19 of the Texas Constitution and Article 1.05 of the
Texas Code of Criminal Procedure. The unfair prejudice of a joint trial will also result in a
denial of Defendant’s rights to due process of law and due course of law under the Fifth and
Fourteenth Amendments to the United States Constitution, Article I, Section 19 of the Texas
Constitution and Article 1.04 of the Texas Code of Criminal Procedure.
d. A joint trial would be prejudicial to Defendant in that she and XXXXXX will be asserting inconsistent defenses to the charges which are made against them, respectively. Such
prejudice will deny Defendant her right to a fair and impartial trial guaranteed by the Fifth,
Sixth and Fourteenth Amendments to the United States Constitution, Article I, Sections 10
and 19 of the Texas Constitution and Article 1.05 of the Texas Code of Criminal Procedure.
The unfair prejudice of a joint trial will also result in a denial of Defendant’s rights to due
process of law and due course of law under the Fifth and Fourteenth Amendments to the
United States Constitution, Article I, Section 19 of the Texas Constitution and Article 1.04
of the Texas Code of Criminal Procedure.
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e. A joint trial will be prejudicial to Defendant in that it is anticipated that XXXXXX will
not testify at the guilt-innocence phase of the trial and counsel for Defendant will have
the duty of commenting on the failure of XXXXXX to testify; further, XXXXXX refused to
speak to police ofﬁcers after his arrest and counsel for the defendant will have the duty of
introducing evidence of and comment upon his post-arrest silence. DeLuna v. United States,
308 F. 2d 140 (5th Cir. 1962).
f. In the event XXXXXX has an admissible prior conviction, separate trials should be
held.
2. A joint trial of defendants is the exception and not the rule. Such a trial may be had only if the
two defendants are charged with the same offense or an offense growing out of the same transaction
and the Court, in its discretion ﬁnds that such a trial is appropriate. Tex. Code Crim. Proc. 36.09. In
this case, the Court should not allow a joint trial of the two defendants as it is not authorized under
Article 36.09 of the Texas Code of Criminal Procedure and such a trial would be unfairly prejudicial
to Defendant.

Wherefore, Defendant requests that the Court order that she be tried separately from XXXXXX.
Counsel for Defendant
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SUPREME COURT
Proper Respondent in Challenge to Physical Control is Person Having Direct Physical
Control and Jurisdiction Lies in the District of Conﬁnement: Rumsfeld v. Padilla, __U.S.__,
124 S. Ct. 2711, 159 L.Ed.2d 513 (2004); Opinion: Rehnquist (5-4); Concurrence: Kennedy;
Dissent: Stevens.

Cynthia Hampton

Mike Charlton

Padilla, a U.S. citizen sought as a material witness in a grand jury investigation into the
9/11 terrorist attacks, was arrested by federal agents after ﬂying into Chicago from Pakistan,
based on a warrant issued by the Southern District of New York, and was then taken to New
York and put into federal criminal custody. Padilla ﬁled a motion to remove the material
witness warrant, but before it was decided, Padilla was determined by Bush to be an “enemy
combatant” linked with al Qaeda’s terrorist attack plans. Department of Defense ofﬁcials
took custody of Padilla and moved him to the Consolidated Naval Brig. Padilla’s counsel
ﬁled a habeas corpus petition in district court under 28 U.S.C. §2441. Court held that
Rumsfeld’s involvement in Padilla’s custody properly named him as respondent to Padilla’s
habeas petition and on the merits, found the president has authority to hold U.S. citizens as
enemy combatants if captured on American soil during wartime. Second Circuit agreed that
Rumsfeld was a proper respondent, but disagreed the president was authorized to restrain
Padilla militarily and ordered his release.
HELD: In cases of habeas challenges to physical custody, the proper respondent is the
person having direct physical control of the petitioner and jurisdiction lies only in the
district of conﬁnement. In challenges to present physical conﬁnement, the traditional rule
is that the warden of the facility where the petitioner is held is the proper respondent, “not
the Attorney General or some other remote supervisory ofﬁcial.” Commander Melanie
Marr, as Padilla’s warden, was the proper respondent, not Rumsfeld. Further, under Section
2441(a), a writ of habeas corpus can only be issued within the district of conﬁnement, and
the district court did not have jurisdiction for Padilla’s habeas petition. Thus, whenever a
§2241 habeas petitioner seeks to challenge his present physical custody within the United
States, he should name his warden as respondent and ﬁle the petition in the district of
conﬁnement. This rule serves the important purpose of preventing forum shopping by
habeas petitioners. The District of South Carolina, not the Southern District of New York,
was where Padilla should have brought his habeas petition. Case is therefore reversed on the
jurisdictional issue, and Court does not reach the question of whether Bush had authority
to detain Padilla militarily.
Courts Have Jurisdiction over Habeas Corpus Challenges by Foreign Nationals in Custody
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for Violations of the Laws of the United States: Rasul v. Bush,
__U.S.__, 124 S.Ct. 2686, 159 L.Ed.2d 548 (2004); Opinion:
Stevens (6-3); Concurrence: Kennedy; Dissent: Scalia
Approximately 654 non-Americans have been held since
early 2002 by the U.S. military at the Naval Base at Guantanamo
Bay, Cuba following their capture during armed conﬂict between the U.S. and Afghanistan’s Taliban. Two Australians ﬁled
habeas petitions in D.C. Circuit seeking release from custody,
meeting with counsel, and freedom from interrogation. Twelve
Kuwaitis also ﬁled suit in district court, seeking a list of the
charges against them. They asked to meet with their families and
counsel, and asked for access to a court or tribunal. The district
court construed all these claims as habeas corpus petitions.
Declaring lack of jurisdiction, the court denied the Australians’
and the Kuwaitis’ claims, citing Johnson v. Eisentrager, 339 U.S.
763 (1950) as authority. In Johnson, Supremes held that “aliens
detained outside the sovereign territory of the United States
[may not] invok[e] a petition for a writ of habeas corpus.” D.C.
Circuit afﬁrmed, holding the district court lacked jurisdiction
over the habeas actions because the privilege of litigation does
not extend to aliens in military custody who are not located in
any territory over which the United States is sovereign.
HELD: United States courts have jurisdiction in the case
of petitioners’ habeas corpus challenges to the legality of their
detention at Guantanamo Bay. District Court has jurisdiction
to hear petitioners’ habeas challenges under 28 U.S.C. §2241,
which authorizes district courts, “within their respective jurisdictions,” to entertain habeas applications by persons claiming
to be held “in custody in violation of the … laws … of the
United States,” §2241(a), (c)(3). Such jurisdiction extends to
aliens held in a territory over which the United States exercises
plenary and exclusive jurisdiction, but not “ultimate sovereignty.” Also rejected is respondents’ contention that §2241 is
limited by the principle that legislation is presumed not to have
extraterritorial application unless Congress clearly manifests
such an intent, EEOC v. Arabian American Oil Co., 499 U.S.
244, 248. That presumption has no application to the operation
of the habeas statute with respect to persons detained within
“the [United States’] territorial jurisdiction.” Foley Bros., Inc. v.
Filardo, 336 U.S. 281, 285. By the express terms of its agreements
with Cuba, the United States exercises complete jurisdiction
and control over the Guantanamo Base, and may continue to
do so permanently if it chooses. Respondents concede that the
habeas statute would create federal-court jurisdiction over the
claims of an American citizen held at the base. Considering that
§2241 draws no distinction between Americans and aliens held
in federal custody, there is little reason to think that Congress
intended the statute’s geographical coverage to vary depending
on the detainee’s citizenship. Aliens held at the base, like American citizens, are entitled to invoke the federal courts’ §2241
authority. The United States, exercising “complete jurisdiction
and control” over Guantanamo Bay, would claim jurisdiction
over a United States citizen held in federal custody there, thus,
Congress did not intend for jurisdiction to apply differently

based on the detainee’s citizenship.
Armed Enemy Combatants Who Are United States Citizens
Detained on United States Soil Must be Given a Meaningful
Opportunity to be Heard Before a Neutral Decision Maker:
Hamdi v. Rumsfeld, __U.S.__, 124 S.Ct. 2633, 159 L.Ed.2d 578
(2004); Opinion: O’Connor (6-3); Concurrence: Souter; Dissents: Scalia and Thomas.
In response to the attacks of 9/11, Congress passed the
Authorization for Use of Military Force Act which empowered the president to “use all necessary and appropriate force”
against “nations, organizations, or persons” that he determines
“planned, authorized, committed, or aided” in the September 11,
2001 attacks on the Pentagon and World Trade Centers. Pursuant to this Act, Bush ordered the Armed Forces to Afghanistan
to quell al Qaeda and the Taliban regime supporting them
there. Yaser Esam Hamdi, an American citizen classiﬁed as an
“armed enemy combatant” was captured and detained by U.S.
forces while he was allegedly ﬁghting for the Taliban. Since his
capture, Hamdi has been detained without a lawyer or trial at a
naval brig in Charleston, South Carolina. Hamdi’s father ﬁled a
habeas corpus petition on Hamdi’s behalf alleging Hamdi’s trip
to Afghanistan was to do “relief work.” The Gov’t responded
that Hamdi was afﬁliated with the Taliban and included details
about his surrender of an assault riﬂe to U.S. troops. The Eastern
District of Virginia determined the government had not provided sufﬁcient information for Hamdi’s detention. The 4th
Circuit, however, reversed, explaining that because Hamdi was
captured in a combat zone as an enemy combatant, no further
factual inquiry regarding Hamdi’s detention was necessary.
HELD (O’Connor, Rehnquist, Kennedy and Breyer): Due
process demands that a citizen held in the United States as an
enemy combatant be given a meaningful opportunity to contest that detention before a neutral decision maker. Although
precedent permits the classiﬁcation of Hamdi as an “enemy
combatant,” as a U.S. citizen, Hamdi is entitled under the Fifth
and Fourteenth Amendments of the Constitution to receive
notice from the Government of the factual basis for the classiﬁcation as “enemy combatants” and a fair opportunity to
rebut the Government’s factual assertions before a neutral
decision-maker.
Concurring Opinion: Souter and Ginsburg conclude that
Hamdi’s detention is unauthorized, but joined with the plurality
to conclude that on remand Hamdi should have a meaningful
opportunity to offer evidence that he is not an enemy combatant.
Mid-Interrogation Miranda Warnings Ineffective to Validate
Defendant’s Previous Rendering of an Unwarned Confession:
Missouri v. Seibert,__U.S.__, 124 S.Ct. 2601, 159 L.Ed.2d 643,
(2004); Opinion: Souter (5-4); Concurrences: Breyer and Kennedy; Dissent: O’Connor.
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After her mentally ill son died in his sleep, Seibert decided
to burn her trailer house down to conceal any evidence of child
neglect. Another 18-year-old mentally ill boy was also left to
die in the ﬁre. Police arrested Seibert but neglected to read
her Miranda rights. After Seibert confessed, the ofﬁcer gave
Seibert a 20 to 30 minute break, reentered the interrogation
room and ﬁnally read Seibert her Miranda warnings. The ofﬁcer then proceeded to use Seibert’s pre-warning statements to
have her repeat the information. Counsel moved to suppress
both pre- and post-warning statements. The ofﬁcer testiﬁed
that he made a conscious decision to delay giving Seibert her
Miranda warnings and then have her repeat her confession after
receiving the warnings. District court suppressed the pre-warning statements but admitted the post warning statements. The
Missouri Supreme Court held that, because the interrogation
was nearly continuous, the second statement, which was clearly
the product of the invalidly obtained ﬁrst statement, should
also be suppressed.
HELD: Miranda warnings given during mid-interrogation,
after Seibert gave an unwarned confession, were ineffective and
all subsequent confessions given after the warnings were ruled
inadmissible at trial. Mid-interrogation warnings were unconstitutional and invalid under Miranda and the ﬁrst confession
was invalid because Seibert had not been read her rights. Thus,
since the ﬁrst confession was invalid, the second confession
was also invalid because ofﬁcers used the ﬁrst confession to
obtain the second. The Court explained further that Miranda
warnings must be given at the beginning of the interrogation
to allow the suspect a reasonably “real” choice between talking
and remaining silent.
Self Incrimination Clause Not Implicated by Admission
into Evidence The Physical Fruit of a Voluntary Statement:
United States v. Patane, __U.S__, 124 S.Ct. 2620, 159 L.Ed.2d
667 (2004); Opinion: Thomas (5-4); Concurrence: Kennedy;
Dissent: Souter and Breyer.
Patane was arrested for violating a restraining order. Police
failed to get through the Miranda warnings because Patane
interrupted them stating that he knew his rights. Police asked
him about an illegally possessed ﬁrearm and Patane told them
where it was. The ﬁrearm was seized and admitted into evidence.
District court granted Patane’s motion to suppress the ﬁrearm,
ﬁnding the police ofﬁcers lacked probable cause to arrest him
for violating the restraining order. District court did not rule
on whether the ﬁrearm should be suppressed as the fruit of
an unwarned statement. Tenth Circuit upheld suppression
of the evidence on the basis of the fruit of the poisonous tree
doctrine. Court understood Miranda as a constitutional rule
where failure to give warnings made any evidence acquired in
violation as inadmissible.
HELD: The Fifth Amendment right against self-incrimination is not violated by use of evidence found as the result of
voluntary statements given after police failed to give Miranda
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warnings. The United States Supreme Court (the Court) reversed, holding that Miranda is a prophylactic rule such that
a failure to give Miranda warnings alone did not violate the
Constitution. The Self-Incrimination Clause under the Fifth
Amendment is not implicated by admission into evidence of
the physical fruit of a voluntary statement.
State Court Error in Applying Strickland is Not Unreasonable When There is an Independent Basis for Denying Relief:
Holland v. Jackson, __U.S.__, 124 S.Ct. 2736, 159 L.Ed.2d 683,
(2004); Opinion: Per Curiam.
Jackson was convicted of murder after an eyewitness said
he was there the night of the shooting with his (the witness’)
girlfriend. He sought relief under Strickland v. Washington,
466 US 668 (1984), asserting ineffective assistance of counsel
because his attorney failed to locate a witness, namely the eyewitness’ girlfriend. In Strickland, Supremes held that, in order
to show counsel’s ineffectiveness, a defendant must show there
is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.
The Tennessee state court denied relief even after Jackson came
forward with the witness’ girlfriend seven years later, claiming
that she would testify that she was not with the witness on the
night of the shooting. The Court of Criminal Appeals of Tennessee afﬁrmed, holding there was “no satisfactory reason given
for the defendant’s failure to locate this witness” during the
seven years that had passed, and that the proposed testimony
“would merely serve to impeach [the witness’] memory about
having seen [his girlfriend] that night.” The U.S. District Court
denied relief under after concluding it could adjudicate only if
there was an unreasonable application of federal law. The 6th
Circuit reversed, holding the state court unreasonably applied
Strickland and that it had erroneously used a preponderance of
the evidence standard rather than reasonable probability.
HELD: Sixth Circuit erred in deciding that a state court’s
application of Strickland was unreasonable even though the
state court had independent grounds for denying relief. Sixth
Circuit ignored the basis for denying relief that was independent
of Strickland. Jackson was not diligent in pursuing this evidence
and thus relief was reasonably denied. The Court also held the
Sixth Circuit erred in ﬁnding the state court had used the wrong
standard of reasonableness.
Under Rule 11, Defendant must show reasonable probability
that but for error s/he would not have pled: United States v.
Dominguez Benitez, __U.S.__, 124 S.Ct. 2333, 159 L.Ed.2d 157
(2004); Opinion: Souter (unanimous).
Dominguez, who spoke and read only Spanish, attempted
to sell more than a kilogram of methamphetamine to an informant. He was indicted for conspiracy to possess methamphetamine and possession of methamphetamine, both with intent
to distribute. The possible sentence for these indictments was
a mandatory 10 years to life. Through interpreters he negoti-

ated with the government for a plea bargain, indicating to his
counsel he did not want to go to trial. With a guilty plea, the
government offered to dismiss the possession charge and said
Dominguez would be given a safety-valve reduction of two levels
(which would have lowered his minimum sentence), subject to
his satisfying ﬁve conditions. Although not mentioned verbally,
the written plea agreement read to Dominguez in Spanish indicated that he could not withdraw his guilty plea if the district
court did not accept the government’s recommendations. After
he pled guilty, it was found that he had three prior convictions,
which violated one of the safety-valve’s conditions. Therefore,
the district court followed mandatory guidelines and sentenced
Dominguez to 10 years in prison. On appeal he argued the
district court’s failure to warn him of his inability to withdraw
his plea should it not accept the government’s recommendations
required reversal, as required by Fed.R.Crim.Proc. 11. The 9th
Circuit agreed and reversed, applying the Fed. R Crim. Proc.
52’s plain-error standard.
HELD: To obtain relief for an unpreserved Rule 11 failing,
a defendant must show a reasonable probability that, but
for the error, he would not have pled guilty. The 9th Circuit’s
test, requiring Dominguez to prove the district court’s “error
was not minor or technical and that he did not understand the
rights at issue when he entered his guilty plea” was inadequate
to resolve the issue. Indicating the proper test was to require
defendant to show a reasonable probability that he would not
have entered the plea, but for the error of the district court, the
Supremes found the omitted warning would not have made a
difference in Dominguez’s plea, compounded by the strength
of the government’s case against Dominguez. The 9th Circuit’s
judgment is therefore reversed.
Statute requiring individuals to identify themselves does not
violate Fourth or Fifth Amendments when detainment of individual is justiﬁed prior to her/his refusal to identify: Hiibel
v. Sixth Judicial District Court of Nevada, Humboldt County, et
al., __U.S.__, 124 S.Ct. 2451, 159 L.Ed.2d 292 (2004); Opinion:
Kennedy (5-4 decision); Dissent: Stevens and Breyer.
Ofﬁcers investigating an assault stopped Hiibel and repeatedly asked him for identiﬁcation, but Hiibel refused to identify
himself. Hiibel was warned that refusing to identify himself
would result in arrest. Hiibel still refused, was arrested, and
later convicted of violating Nevada’s “stop and identify” statute.
(Texas’ “Failure to Identify” statue is Tex.Penal Code §38.02).
The Nevada Supreme Court afﬁrmed the lower court’s rejection
of Hiibel’s arguments supporting his claim that the “stop and
identify” statute violated the Fourth and Fifth Amendment.
HELD: Hiibel’s conviction does not violate his Fourth
Amendment rights or the Fifth Amendment’s prohibition on
self-incrimination. Supremes held no violation of the Fourth
Amendment existed here, and distinguished this case from
previous cases because the “source of the legal obligation arises
from Nevada state law, not the Fourth Amendment” and the

Nevada statute was found to satisfy the reasonable standard for a
seizure under the Fourth Amendment. Court declined to decide
the case on whether the identiﬁcation would be non-testimonial, making the Fifth Amendment clause inapplicable. Court
did determine that the Fifth Amendment was not violated as
it only prohibits incriminating testimony and in this situation
Hiibel was not in danger of incriminating himself by identifying himself to ofﬁcers.
Habeas Corpus: District Courts Not Required to Provide
Warnings to Pro Se Litigant Who Files “Mixed” Habeas
Corpus Petitions: Pliler v. Ford, __U.S.__, 124 S.Ct. 2441, 159
L.Ed.2d 338 (2004); Opinion: Thomas (7-2 opinion).
Ford is in prison for ﬁrst degree murder and conspiracy to
commit murder. Five days before his 1-year statute of limitations under the Antiterrorism and Effective Death Penalty Act
would have run, he ﬁled two habeas corpus petitions in federal
court. Both were dismissed without prejudice so that Ford
could reﬁle after exhausting his state remedies. Ford then ﬁled
habeas corpus petitions in the California Supreme Court, but
they were denied. Upon reﬁling in district court, the petitions
were dismissed with prejudice because they were untimely ﬁled.
On appeal the 9th Circuit held the petitions were timely ﬁled
because they related back to the previously ﬁled ones. The Court
further held the district court failed to give Ford two speciﬁc
warnings and that it could not consider his motions to stay the
mixed petitions unless he chose to amend them and dismiss
the then-exhausted claims. In addition, Ford’s federal claims
would be time barred, absent cause for equitable tolling, upon
his return to federal court if he opted to dismiss the petitions.
HELD: District court was not required to provide warnings
directed by the Court of Appeals. The Court explained that
federal district judges have no obligation to act as counsel or
paralegal to pro se litigants and that requiring the district court
to explain the details of habeas procedure and calculating statutes of limitations constitute providing counsel. The Court’s
underlying rationale was that requiring district court judges to
advise pro se litigants would serve to undermine district court
judges’ role as impartial decision makers.
Rule Under Mills v. Maryland Requiring Unanimous Finding
of a Mitigating Factor Does not Fall Under Exception for Allowance of New Rules of Criminal Procedure: Beard v. Banks,
__U.S.__, 124 S.Ct. 2504, 159 L.Ed.2d 494 (2004); Opinion:
Thomas (5-4); Dissenting opinions: Stevens and Souter.
Banks was convicted of 12 counts of ﬁrst-degree murder and
sentenced to death more than 20 years ago. Shortly there after,
Supremes held in Mills v. Maryland, 486 U.S. 367 (1988) the
Constitution forbids states from imposing a requirement that
the jury ﬁnd a potential mitigating factor unanimously before
that factor may be considered in the sentencing decision. Banks
sought postconviction relief on the grounds the instructions
and verdict form given to the jury at his trial violated the Mills
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principle. The State Supreme Court rejected the claim, and the
federal district court agreed. The 3rd Circuit reversed, holding
that Mills applied retroactively to Banks’ case. Court held that
Mills “merely recognized that the perceived need for unanimity could constitute [an] unconstitutional barrier” under the
Eighth Amendment.
HELD: Mills v. Maryland cannot be applied retroactively because it announced a new rule that did not fall within exceptions
allowing federal habeas corpus petitioners to avail themselves
of new rules of criminal procedure. Mills did not announce a
“watershed rul[e] of criminal procedure implicating the fundamental fairness and accuracy of the criminal proceeding.” In
Teague v. Lane, 489 US 288 (1989), the Court held that federal
habeas corpus petitioners may not avail themselves of new rules
of criminal procedure outside two narrow exceptions. However,
the Court found that because Mills announced a new rule that
does not fall within either exception, the holding in Mills could
not be applied retroactively to Banks’ sentencing decision. Case
is therefore reversed.
Petitioner has Right to Certiﬁcate of Appealability Where
Shown that Reasonable Jurists Would Find Assessment of
Constitutional Claims Debatable or Wrong – “Nexus” test
rejected: Tennard v. Dretke, __U.S.__, 124 S.Ct. 2562, 159
L.Ed.2d 384 (2004); Opinion: O’Connor (6-3); Dissents by
Rehnquist, Scalia and Thomas.
Tennard was convicted by a jury of capital murder. During
the sentencing phase, defense counsel called Tennard’s parole
ofﬁcer to testify that Tennard had an IQ of 67. During closing,
defense counsel argued that Tennard’s limited mental faculties
and gullible nature mitigated his culpability. The jury sentenced
him to death. On appeal, Tennard argued his death sentence
violated the Eighth Amendment as interpreted by the Supremes
in Penry v. Lynaugh, 492 US 302 (1989) (Penry I). In Penry I, the
Court held that “it is not enough simply to allow the defendant
to present mitigating evidence to the sentencer. The sentencer
must also be able to consider and give effect to that evidence
in imposing sentence.” The Court of Criminal Appeals rejected
this claim, holding that Tennard’s evidence of a low IQ score
alone did not meet the deﬁnition of mental retardation and did
not render him unable to appreciate the wrongfulness of his
criminal conduct. In other words, he wasn’t retarded enough.
The district court agreed, ruling that evidence of a single low
score on an unidentiﬁed intelligence test is not sufﬁcient evidence that Tennard was mentally retarded. District court also
held the jury had adequate means by which to give effect to the
mitigating evidence. The 5th Circuit afﬁrmed, holding that Tennard was not entitled to a COA because the evidence of a low
IQ along does not constitute a uniquely severe condition and
second because he failed to show that the crime he committed
was attributable to his low IQ.
HELD: Because “reasonable jurists would ﬁnd the district
court’s assessment of the constitutional claims debatable or
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wrong,” Slack v. McDaniel, 529 U.S. 473, 484, a COA should
have issued. COA should issue if “the applicant has made a
substantial showing of the denial of a constitutional right.” This
has been interpreted to require that the “petitioner must demonstrate that reasonable jurists would ﬁnd the district court’s
assessment of constitutional claims debatable or wrong.” The
Court held that reasonable jurists could conclude that the low
IQ evidence was relevant mitigating evidence. Supremes reject
the 5th Circuit’s analysis, which assessed Tennard’s Penry claim
under an improper standard. The court’s threshold “constitutional relevance” screening test has no foundation in Supreme
Court’s decisions. Relevance was not at issue in Penry. And
Supremes spoke in the most expansive terms when addressing
the relevance standard directly in McKoy v. North Carolina, 494
U.S. 433, 440-441, ﬁnding applicable the general evidentiary
standard that “ ‘ “any tendency to make the existence of any
fact that is of consequence to the determination of the action
more probable or less probable than it would be without the
evidence,” ’ ” Id., at 440. Once this low relevance threshold is
met, the “Eighth Amendment requires that the jury must be able
to consider and give effect to” a capital defendant’s mitigating
evidence. Boyde v. California, 494 U.S. 370, 377-378. The 5th
Circuit’s test is inconsistent with these principles. Thus, neither
the “uniquely severe” nor the “nexus” element of the 5th Circuit’s
test was a proper reason not to reach the substance of Tennard’s
Penry claims. Judgment is therefore reversed.
Any Fact that Increases the Penalty for a Crime Beyond the
Statutory Maximum Must be Submitted to a Jury: Blakely
v. Washington, __U.S.__, 124 S.Ct. 2531, 159 L.Ed.2d 403,
(2004); Opinion: Scalia (5-4); Dissents: O’Connor, Kennedy
and Breyer.
Blakely pled guilty to kidnapping his estranged wife. Standing alone, the facts admitted in his plea supported a maximum
sentence of 53 months under Washington State law. However,
the trial court imposed an “exceptional” sentence of 90 months
after ﬁnding Blakely had acted with “deliberate cruelty.” On
appeal, he argued the sentencing procedure deprived him of
his federal constitutional right, under the Sixth Amendment,
to allow a jury to determine beyond a reasonable doubt all
facts legally essential to his sentence. The state court afﬁrmed,
holding the sentencing procedure did not deprive Blakely of
his Sixth Amendment right. The Washington Supreme Court
denied discretionary review.
HELD: Because the facts supporting petitioner’s exceptional
sentence were neither admitted by petitioner nor found by a
jury, the sentence violated his Sixth Amendment right to trial
by jury. Court held that “any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable doubt.”
The Court also made clear that its decision does not ﬁnd determinate sentencing schemes unconstitutional.
Rule on Who Decides on Existence of Aggravating Circum-

stances in Capitol Cases Does not Apply Retroactively: Schriro
v. Summerlin, __U.S.__, 124 S.Ct. 2519, 159 L.Ed.2d 442 (2004);
Opinion: Scalia (5-4); Dissent: Breyer.
Summerlin was convicted of murder and sexual assault. The
judge, rather than the jury, decided that enough aggravating circumstances existed to warrant a death sentence and the Arizona
Supreme Court afﬁrmed this decision. While awaiting appeal
to the 9th Circuit the Supreme Court handed down Apprendi v.
New Jersey, 530 US 466 (2002) and Ring v. Arizona, 536 US 584
(2002). In Apprendi, the Court held any fact that increases the
penalty for a crime beyond the prescribed statutory maximum
must be submitted to a jury, and proved beyond a reasonable
doubt. In Ring, the Court applied the principle in Apprendi to a
death sentence imposed under the Arizona sentencing scheme.
The 9th Circuit invalidated Summerlin’s death sentence, ﬁnding that Ring applied despite the fact Summerlin’s conviction
and sentence had become ﬁnal on direct review before Ring
was decided.
HELD: Ring does not apply retroactively to cases already
ﬁnal on direct review. New substantive rules generally apply
retroactively, but new procedural rules generally do not–only
“ ‘watershed rules of criminal procedure’ implicating the fundamental fairness and accuracy of the criminal proceeding”
are given retroactive effect. Procedural rules do not apply retroactively unless they are fundamental and likely to diminish
the chance of an accurate conviction. Ring’s holding is properly
classiﬁed as procedural. It did not alter the range of conduct
or the class of persons subject to the death penalty in Arizona,
but only the method of determining whether the defendant
engaged in that conduct.

leave the interview.
HELD: The state court considered the proper factors and
reached a reasonable conclusion that Alvarado was not in
custody for Miranda purposes during his police interview.
Consideration of the suspect’s age must be done objectively,
and has not been a factor in previous Court opinions applying
the Miranda custody test; furthermore, the state court applied
it reasonably in this case. Therefore, as Alvarado was not in
custody at the time of his interview with Comstock, his confession was properly used in his trial and his petition for habeas
corpus properly denied.
FIFTH CIRCUIT
Sentencing guidelines - downward departure - not justiﬁed: USA v Nichols, __ F.3d __ (5th Cir. No. 03-31133, July 2,
2004).
District court downward departs from recommended sentence for three reasons: unusually large civil forfeiture, upstanding citizen, and disparity in sentencing with those received by
codefendants.
Fifth Circuit now joins the other circuits and holds that civil
forfeiture is no basis for a downward departure. Further, a defendant’s standing in community and good works is speciﬁcally
disavowed in the guidelines. Finally, 5th Circuit adopts standard
of the 7th Circuit and holds there is a distinction between justiﬁed and unjustiﬁed sentence disparity. If disparity is based on
guidelines’ calculations as it was here, it is a justiﬁed disparity
and cannot serve as the basis of a downward departure.

Age is not a factor in determining whether a suspect is in
custody: Yarborough v. Alvarado, __U.S.__, 124 S.Ct. 2140,158
L.Ed.2d 938 (2004); Opinion: Kennedy.

Dismissal of habeas - escape - not automatically justiﬁed:
Bagwell v Dretke, __ F.3d __ (5th Cir. No. 02-11129, June 30,
2004).

During an attempt to steal a truck, Alvarado and his accomplice, Soto, shot and killed the truck owner. Alvarado
helped to hide the gun used by Soto. Detective Comstock
investigated the death and summoned Alvarado to the sheriff ’s
station for questioning. Alvarado, who was 17 years of age at the
time, was brought in by his parents, who waited in the lobby
while he was being questioned. Initially denying involvement,
Alvarado eventually confessed to his role in the event, and
then went home with his parents. Alvarado was not read his
Miranda rights at any point during the questioning. The trial
court found Alvarado and Soto guilty of ﬁrst-degree murder
and attempted robbery, but the conviction was reduced to second-degree murder because of his minor role in the event. The
conviction was afﬁrmed. His federal writ was denied after the
district court agreed with the state court that Alvarado was not
in custody for Miranda purposes when being interviewed. The
9th Circuit reversed, holding Alvarado’s youth and inexperience
should have been taken into account when deciding whether
a reasonable person in such a situation would have felt free to

An escape does not automatically mandate a dismissal of
a pending habeas. Here, Bagwell returned to custody ten days
after escape and seven months before district court dismissed
the habeas because of that escape. Dismissals because of escape
have to be evaluated in light of the policy reasons: is there a risk
that court’s judgment would be unenforceable? Does the escape
disrupt the efﬁcient operation of the habeas proceedings? And
is it an affront to court’s dignity? There must be some nexus
between the petitioner’s fugitive status and the appeal before
the disentitlement doctrine may apply. Court here also requires
the state to show that it was prejudiced by the escape.
Ineffective Assistance – Failure to properly advise of base level
offense: United States v. Grammas, __ F.3d __, (5th Cir. No.
03-50310, May 21, 2004).
Counsel held ineffective in altering vehicle identiﬁcation
number case for failing to realize (and, therefore, failing to advise
the defendant) that his prior convictions were crimes of vioSeptember
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lence that raised the base offense level for sentencing. Counsel’s
conduct was deﬁcient because failure to properly advise the
defendant of the maximum sentence that he could receive falls
below an objective standard of reasonableness. The defendant
was prejudiced because there is a reasonable probability that
if he had known of the greater sentencing exposure, he would
have pled guilty and availed himself of a guidelines reduction
for acceptance of responsibility.
Search and seizure – search of probationer’s home – no warrant: United States v. Keith, __ F.3d __ (5th Cir. No. 03-30723,
June 22, 2004).
The Supreme Court authorized in two cases, Grifﬁn v. Wisconsin, 483 U.S. 868 (1987) and United States v. Knights, 534
U.S. 112 (2001), the warrantless search of a probationer’s home
based only on reasonable suspicion. In Grifﬁn, the search was
allowed because of a state statute permitting such searches of
probationer’s homes; Knights permitted it based on the assessment of the searches as a condition of probation. Fifth Circuit
sends that doctrine one step further and allows the searches
because Louisiana decisional case law had permitted it. Ofﬁcer
had reasonable suspicion because the defendant was on probation for making pipe bombs and was seen buying more pipe.
Sentencing guidelines – fraud – threat to ﬁnancial institution: United States v. Dale, __ F.3d __ (5th Cir. No. 03-10228,
June 18, 2004).
Defendants convicted of fraud based on a Ponzi scheme
where they opened a fake mortgage company and used it to
further the offense. At sentencing, trial court added more time
because the conduct threatened the ﬁnancial safety of a ﬁnancial
institution. On appeal, defendant argues that a fake business
cannot be a ﬁnancial institution; Court disagrees; whether
company conducts a legitimate business is irrelevant.
Assault on a state police ofﬁce – assistance of federal ofﬁcer:
United States v. Reed, __ F.3d __ (5th Cir. No. 03-10005, June
21, 2004).
Here, a police ofﬁcer hears on the radio the Feds are about
to arrest a bank robber. He sees Reed, recognizes him under the
radio report and gives chase. Meanwhile, another Dallas police
ofﬁcer, accompanied by a federal agent, also goes to the scene.
Before they get to the scene where Reed is found, Reed shoots
at the ﬁrst ofﬁcer. Reed is charged with assault on an ofﬁcer
who is assisting the federal agents, 18 USC Secs. 111 and 1114.
The statute penalizes the assault of anyone assisting a federal
ofﬁcer in the performance of his duties. Because the federal
ofﬁcer arrived at the scene after the assault occurred, the ﬁrst
ofﬁcer could not be said to have been assisting him. Judgment
of acquittal ordered by district judge afﬁrmed.
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COURT OF CRIMINAL APPEALS OPINIONS
PDR OPINIONS
State’s PDR from Tarrant County. Statutory Construction/
Right to Limiting Instruction: Bluitt v. State, 137 S.W.3d 51
(Tex.CrimApp. 2004); Opinion: Johnson (unanimous)
At guilt-innocence Appellant testiﬁed the 8-year-old victim
made up the allegation because she was angry at him for disciplining her. In rebuttal, the state offered evidence of four prior
convictions. During voir dire in absence of the jury, Appellant
admitted to many other offenses. All these extraneous offenses
were reoffered at punishment, along with additional offenses,
including evidence of two unrevoked probations. Appellant
did not request a limiting instruction, but argued on appeal
it was error for the trial court not to have instructed the jury
that it could consider evidence of extraneous offenses only if it
believed beyond a reasonable doubt that appellant committed
those offenses. COA, however, reversed because, even though
Appellant did not request the instruction, the failure of the
trial court to so charge the jury was egregious error under
Almanza v. State, 686 S.W.2d 157, 171 (Tex.Crim.App. 1985),
and remanded the case for a new punishment hearing. State’s
PDR was granted to determine whether Appellant waived his
objection to the charge.
HELD: The trial court did not err in refusing to give the
requested instruction when, as here, all the evidence as to
appellant’s criminal behavior was in the form of prior offenses which had been subjected to judicial testing under
the proper burden and the burden had been met. Under
TCCP Article 37.07, §3, the only types of evidence for which a
burden of proof is articulated are unadjudicated offenses and
bad acts. The criminal record of the defendant is not grouped
with extraneous offenses, and therefore we presume that the
legislature did not intend to require the same burden of proof
that it attached to extraneous, unadjudicated offenses. While the
prior convictions must be properly proved, to require that prior
convictions be re-proved beyond a reasonable doubt would be
an absurd result, as the very fact of conviction is evidence that
the burden of proving guilt beyond a reasonable doubt has
already been met in a prior proceeding. Here, all the offenses
had been admitted to by Appellant during the guilt/innocence
phase, thus identity was not an issue. CCA concludes:
In any ﬁnal conviction the evidence was subjected to
judicial testing of guilt with a standard of proof of
beyond a reasonable doubt, and the burden of proof
was met. In any probation, the defendant has plead
guilty or been found guilty by a judge or jury. In any
deferred adjudication, the defendant has plead guilty,
and the court has found sufﬁcient evidence to support a ﬁnding of guilty. In all these circumstances, the
burden of proof has been met. Thus, in all such cases
no further proof of guilt is required.

The trial court did not err in refusing to give the requested
instruction because all evidence of Appellant’s criminal behavior was in the form of prior offenses which had been subjected
to judicial testing under the proper burden and the burden
had been met. Giving such an instruction is a useless act if
no unadjudicated offenses have been introduced. Judgment is
therefore reversed.
State’s PDR from Harris County. Motion for Mistrial/Instruction to Disregard: Young v. State, 137 S.W.3d 65 (Tex.Crim.App.
2004); Opinion: Womack; Dissent: Meyers, joined by Price and
Johnson. Dissent: Johnson, joined by Meyers and Price.
On questioning by the trial court, venire woman Valdez,
who had worked with sexually abused children, said she had
never known a child who did not tell the truth in a child sexual
assault situation. Defendant objected and moved for a mistrial
arguing Valdez had tainted the entire panel. After further questioning, the court granted the defense’s challenge for cause.
COA reversed, holding: “An instruction to disregard could not
have cured the prejudice resulting from: (1) the impact of the
venire woman’s improper opinion statement, combined with
the emphasis given to it by the trial court’s double-repetition
of the statement; and (2) the fact that the prejudicial opinion
addressed precisely the crucial issue of the child complainant’s
credibility in an essentially two-witness case.” Questions presented here are: May a defendant preserve error for appeal by
moving for a mistrial without ﬁrst making an objection and
requesting an instruction to disregard? If he may, is it error
to overrule such a motion for mistrial when an instruction to
disregard could not have cured the harm of the objectionable
event?
HELD: COA was correct to hold the Appellant had preserved error for appeal. Appellant moved for mistrial once
it became apparent that the judge was beginning to focus her
questions on the venire member’s comments regarding her 25
to 30 years of experience and the truthfulness of children. Appellant complained, among other things, about the comments
made during the portion of voir dire that is presented above.
Speciﬁcally, Appellant argued that the trial court erred in denying his motion for mistrial because Valdez’s statements were
prejudicial and were repeated and emphasized by the trial court
in the presence of the jury panel. Although appellant’s counsel
did not pursue the familiar procedure of objection and request
for an instruction to disregard before moving for a mistrial,
his action forced the trial court to choose between letting the
remark stand and declaring a mistrial; moreover, Appellant’s
motion for mistrial preserved error.
HELD: COA was incorrect in its conclusion that an instruction to disregard would not have cured the prejudice caused
by the prospective juror’s opinion statements and that, therefore, the trial court erred in denying the Appellant’s motion
for mistrial. An instruction to disregard would have cured
the prejudice, if any, for several reasons. First, even without an

instruction from the court, it seems probable that other members of the venire, drawing on their own experiences regarding
the truth-telling tendencies of young children, would question
the veracity of Valdez’s statements that she had never known a
child with whom she worked to lie. An instruction to disregard
may have served only to underscore any incredulity that the
other prospective jurors already felt. Second, Valdez ultimately
was challenged for cause by Appellant and was dismissed. Her
departure at such an early stage in the trial may have mitigated
any prejudice caused by her remarks, and an instruction to
disregard, combined with her absence from the remainder of
the trial, may have been easier for the remaining prospective and
ultimately selected jurors to follow. Also, as the State points out,
Valdez was not a witness in the trial and had not been presented
as an expert. The record does not reﬂect any discussion of her
educational background, the type of program in which she
worked, or the speciﬁc type of work that she performed. Given
the minimal information that the other prospective jurors had
about Valdez, it is reasonable to believe that an instruction to
disregard her remarks would have cured any lingering prejudice.
Judgment is therefore reversed, and case is remanded so COA
may address Appellant’s remaining points of error.
State’s PDRs from Galveston County. Impeachment raised
issue of identity. Page v. State, 137 S.W.3d 75 (Tex.Crim.App.
2004); Opinion: Keller, joined by everyone but Johnson, who
concurred in the result.
Appellant, a prison guard, pretended to be an ofﬁcer and
forced the victim, a prostitute to have oral sex. At his trial two
other prostitutes testiﬁed that Appellant sexually assaulted them
in a similar manner. COA reversed because of introduction of
these extraneous offenses. State’s PDR was granted to secondguess this ruling.
HELD: Because Appellant’s identity was placed in issue by
defense cross-examination regarding a discrepancy between
the defendant’s actual weight and the description of the
perpetrator’s weight given to the police by an eyewitness, the
trial court did not err in admitting the extraneous offenses.
During trial, defense counsel impeached the victim by questioning her on whether the Appellant was 200 lbs, as she had
reported, or 265 lbs, his actual weight. COA held this did not
raise the issue of identity, but CCA disagreed.
The question of whether defense counsel’s cross- examination of the victim raised the issue of identity
may best be answered with another question: If it was
not about identity, what was it about? Defense counsel
did not offer the trial court an alternative explanation for his line of questioning, and none is apparent.
Counsel simply denied making identity an issue. The
Court of Appeals has also read too much into our past
pronouncements regarding impeachment relating to
a “material detail” of identiﬁcation. By “material,” we
have simply meant that the detail must be relevant to
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the reliability of the identiﬁcation. In minimizing the
impact of the weight discrepancy and in pointing to
the strength of the State’s other evidence, the Court
of Appeals has confused the relevance of the evidence
with its strength. That the impeachment was not
particularly damaging or effective in light of all the
evidence presented is not the question. The question
is whether impeachment occurred that raised the issue
of identity. If so, Rule 404(b) permits the introduction of extraneous offenses that are relevant to the
issue of identity.
COA’s judgment is reversed and case is remanded for further
proceedings.
State Prosecuting Attorney’s PDR from LaSalle County.
Double jeopardy: Haight v. State, 137 S.W.3d 48 (Tex.Crim.
App. 2004); Opinion: Holcomb (unanimous).
Appellant was charged in two separate indictments with (1)
intentionally and knowingly subjecting the victim to an arrest
that he knew was unlawful, and, (2) intentionally subjecting
the victim to mistreatment that he knew was unlawful, to-wit
causing him to strike a motor vehicle. The indictments were
consolidated for trial, and the jury found him guilty of both
offenses. Appellant’s appeal was based on a double jeopardy
violation. COA agreed, afﬁrmed the “ofﬁcial oppression by
unlawful arrest” indictment, and reversed the trial court’s
judgment and rendered a judgment of acquittal with respect
to the second indictment (the “ofﬁcial oppression by unlawful
mistreatment” indictment). SPA’s PDR was granted to secondguess this ruling.
HELD: COA erred in holding that Appellant’s conviction
for ofﬁcial oppression in this case is barred by the Double
Jeopardy Clause of the Fifth Amendment to the United States
Constitution. In Vick v. State, 991 S.W.2d 830 (Tex.Crim.App.
1999), CCA construed TPC §22.021, and held:
Article [sic] 22.021 is a conduct-oriented offense [sic]
in which the Legislature criminalized very speciﬁc
conduct of several different types. Also, the statute
expressly and impliedly separates the sections by
“or,” which is some indication that any one of the
proscribed conduct provisions constitutes an offense.
... In sum, Sec. 22.021 is a conduct-oriented statute;
it uses the conjunctive [sic] “or” to distinguish and
separate different conduct; and its various sections
speciﬁcally deﬁne sexual conduct in ways that usually
require different and distinct acts to commit. These
considerations lead us to conclude that the Legislature intended that each separately described conduct
constitutes a separate statutory offense.
Similarly, §39.03, the ofﬁcial oppression statute, on its face, is
also a conduct-oriented statute that criminalizes several differ42 VOICE FOR THE DEFENSE
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ent types of conduct, each of which, if committed, would cause
a different type of harm to a victim. Statute’s various phrases
and subsections are separated by the disjunctive “or,” which is
at least some indication that any one of the prohibited types of
conduct would constitute a separate offense. There is no reason
why the legislature would not want each of the prohibited types
of conduct to be considered a separate offense when each would
cause a different type of harm to a victim. For these reasons,
CCA concludes the legislature intended each of the prohibited
types of conduct to be a separate statutory offense, even though
such criminal acts might be in close temporal proximity. Here,
Appellant was convicted of committing, during a single criminal transaction, both “ofﬁcial oppression by unlawful arrest”
and “ofﬁcial oppression by unlawful mistreatment.” Each was
a separate offense under §39.03 for which, consistent with the
Double Jeopardy Clause, he could be convicted and punished,
and COA appeals erred in holding otherwise. Judgment is
therefore reversed.
State Prosecuting Attorney’s PDR from Bexar County. City
Ordinance was not unconstitutionally vague: State v. Guevara, 137 S.W.3d 55 (Tex.Crim.App. 2004); Opinion: Keller
(unanimous).
San Antonio has enacted an ordinance making it unlawful
for a business to allow patrons to queue on, or wait for entrance
into that business establishment on the public right-of-way of
the River Walk area. Appellant was cited for violating the statute. On appeal to county court, she was found not guilty. On a
state’s appeal, COA held the ordinance was vague and ran afoul
of Billingslea v. State, 780 S.W.2d 271 (Tex.Crim.App. 1989)
because it did not “afﬁrmatively impose on those subject to it
the duty to adopt a particular system to prevent the queuing of
patrons waiting for tables” nor did it “require those subject to
the ordinance to adopt any system at all or otherwise inform
them how they are to prevent queuing.” SPA’s PDR was granted
to determine whether an ordinance that penalizes a business
establishment for allowing queuing is unconstitutionally vague
because it fails to specify methods that could be used to prevent
queuing.
HELD: The statute is not unconstitutionally vague. The
statute in Billingslea (injury to child/elderly person, TPC
§22.04(a)) did not restrict its application to those who had a
duty to care for an elderly individual. It imposed a duty, if at
all, upon “every living person in the universe.” The ordinance
here is more like those statutes CCA contrasted to the statute in
Billingslea. For instance, in the statute proscribing permitting
or facilitating escape, “an ofﬁcial or an employee that is responsible for maintaining persons in custody commits an offense if
he ... permits or facilitates the escape of a person in custody.”
The ordinance here imposes a duty to prevent queuing upon
a speciﬁc class of entities, businesses with entrances along the
River Walk area, and then proscribes violation of that duty. The
fact that the ordinance did not suggest a method of preventing
queuing is of no signiﬁcance. Neither do the statutes proscribing

permitting escape or interfering with child custody specify the
method by which to avoid committing those offenses. There
are common-sense methods for preventing queuing, and it is
not necessary or desirable to require the city to codify those
methods. Judgment is therefore reversed.
Appellant’s PDR from Harris County. Autopsy photo of dead
fetus was overly prejudicial under TRAP 403: Erazo v. State,
__S.W.3d __ (Tex.Crim.App. No. 2206-02, delivered June 16,
2004); Opinion: Price; Concurring Opinion: Cochran; Dissent:
Keller
At the punishment phase of trial, the state was allowed to
offer a photo of the victim’s dead fetus which had been removed
from her body during the autopsy. Defense counsel’s objections
under TRAP 403 and Reese v. State, 33 S.W.3d 238 (Tex.Crim.
App. 2000), were overruled, and COA afﬁrmed after distinguishing this case from Reese. PDR was granted to determine
whether this holding was correct.
HELD: Because the photograph of the fetus was substantially
more prejudicial than probative, the photograph was inadmissible during the punishment phase of Appellant’s trial. CCA
surveys the relevant caselaw, including Reese, in which a photo
of a dead fetus in the casket with the victim was shown to the
jury. After a lengthy analysis using the Montgomery factors,
CCA rejects the state’s arguments attempting to distinguish
Reese: Appellant knew the victim, so knew she was pregnant, so
Reese was not distinguishable on that basis; the photo was not
relevant because the appearance of the dead fetus in this case
was irrelevant; the photograph depicting a small and vulnerable unborn child appealed to the jury’s emotional side and
encouraged the jurors to make a decision on an emotional basis;
ﬁnally, the state did not need this photograph for any relevant
purpose. The trial court erred in admitting the photo, and the
COA erred in afﬁrming the conviction. Judgment is therefore
reversed and remanded to COA for a harm analysis.
Appellant’s PDR from Tom Green County. Standard of review
for determining magistrate’s determination: Swearingen
v. State, __S.W.3d __ (Tex.Crim.App. No. 110-03, delivered
June 23, 2004); Opinion: Holcomb joined by Keller, Womack,
Keasler, and Hervey; Dissent: Cochran, joined by Meyers, Price,
and Johnson.
Appellant appealed the denial of his motion to suppress.
PDR was granted to resolve a split between the courts of appeals
regarding the appropriate standard for reviewing a magistrate’s
determination that probable cause existed to issue a search
warrant. See State v. Bradley, 966 S.W.2d 871 (Tex. App.- Austin
1998, no pet.)(great deference); Daniels v. State, 999 S.W.2d 52
(Tex. App. - Houston [14th Dist.] 1999, no pet.)(deference);
Ramos v. State, 31 S.W.3d 762 (Tex. App. - Houston [1st Dist.]
2000, no pet.)(de novo).
HELD: The COA used the proper standard of review. After

surveying the relevant caselaw, CCA determines the correct
standard is that set forth in Johnson v. State, 803 S.W.2d 272, 289
(Tex.Crim.App. 1990)(disapproved in part by Heitman v. State,
815 S.W.2d 681, 685 n.6 (Tex.Crim.App. 1991)) The deferential
standard in Johnson comes from Illinois v. Gates, 462 U.S. 213,
234-37 (1983), in which the Supreme Court had reafﬁrmed
the traditional standard for reviewing an issuing magistrate’s
probable cause determination:
So long as the magistrate had a “substantial basis for
concluding that a search would uncover evidence of
wrongdoing, the Fourth Amendment requires no
more.” In explaining why “after-the-fact scrutiny by
courts of the sufﬁciency of an afﬁdavit should not
take the form of de novo review,” the Supreme Court
stated that the deference paid to the magistrate’s
determination of probable cause was based on “the
Fourth Amendment’s strong preference for searches
conducted pursuant to a warrant.
COA used the deferential standard of review rather than de
novo. Thus its judgment is afﬁrmed.
Appellant’s PDR from Dallas County. Factual sufﬁciency
review is only for elements of offense: Lincoln Hanks v. State,
137 S.W.3d 668 (Tex.Crim.App. 2004); Opinion: Johnson, joined
by Meyers, Keasler, Hervey and Cochran; Keller, concurred;
Dissent: Womack, joined by Price and Holcomb.
Appellant complained on appeal that the evidence was
factually insufﬁcient “to show that the cocaine and narcotics
paraphernalia were lawfully seized” because the police ofﬁcer
“could not truly have seen Appellant in possession of cocaine”
when he approached the car that Appellant was driving. COA
held that Appellant is not entitled to a legal sufﬁciency review
because such an implied ﬁnding is not an element of the offense.
The court went on to ﬁnd that, for the same reason, Appellant
is not entitled to a factual sufﬁciency review.
HELD: Factual sufﬁciency review is appropriate only as to
the sufﬁciency of the state’s proof as to elements of the offense.
Such a review is not appropriate as to the admissibility of evidence when such a question is submitted to the jury pursuant
to Article 38.23(a). Appellant asserts that COA’s refusal to conduct the factual sufﬁciency review of his Article 38.23(a) issue
conﬂicts with the constitutional authority granted to the courts
of appeals. He argues that the Tex. Const., art. V, §6, grant of
conclusive jurisdiction on all questions of fact to the courts of
appeals and the legislative authorization of the courts of appeals
to reverse a conviction “as well upon the law as upon the facts”
authorize a factual-sufﬁciency review of the evidence of the Article 38.23(a) issue. He also cites Clewis v. State, 922 S.W.2d 126,
129-31 (Tex.Crim.App. 1996), for the principle that, in criminal
cases, intermediate appellate courts are authorized to review
disputed fact questions. He acknowledges that the question of
whether the evidence was properly seized is not an element of
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the offense, but insists that it is a disputed fact issue that the
jury was required to, and did, resolve. CCA disagrees:
An instruction pursuant to Article 38.23(a) should be
included in the charge only “if there is a factual dispute
as to how the evidence was obtained.” Thomas v. State,
723 S.W.2d 696, 707 (Tex.Crim.App. 1986). In a jury
trial, the jury is the trier of fact, and we give great
deference to its fact determinations and its decisions
about the credibility of witnesses. Factual disputes
almost always turn on witness credibility. We do
not decide who or what the jury should have, in our
view, believed; we consider only whether a reasonable
jury could have reached that verdict. To acquiesce to
appellant’s argument would be to allow a reviewing
court to substitute its own judgment for that of the
jury on every fact issue, including all subsidiary issues,
raised at trial, even those factual determinations that
rest on the determination of witness credibility.
State’s Motion for Rehearing on Appellant’s PDR from Hidalgo County, Afﬁrmed, 6/30/04: Bail bondsman failed to prove
principals were deported: Casteneda v. State, __S.W.3d__ (Tex.
Crim.App. Nos. 2012-01, 2013-01 & 2015-01, delivered June
30, 2004); Opinion on State’s Motion for Rehearing: Holcomb,
joined by Keller, Price, Womack, and Cochran; Dissent: Johnson,
joined by Meyers, Keasler, and Hervey.
Appellant posted bail bonds for the three principals, Mexican nationals who were arrested for drug possession. Hidalgo
county turned the principals over to INS, and they were deported to Mexico. The record is silent as to when or whether
the deportation was actually carried out. Meanwhile, the
state moved to revoke the bonds after the principals failed to
show up in court. At a bond forfeiture trial, Appellant argued
unsuccessfully the deportations amounted to “uncontrollable
circumstances” within the meaning of Tex.Code Crim. Proc.
Article 22.13(3). The trial court entered judgment for the state
and awarded the full amount of the bonds plus interest . PDR
was granted on the following issues: (1) Whether a bail bond
surety is liable on a bail bond forfeiture when its principal is
deported prior to the time the principal was required to appear
in a Texas court; (2) Whether a bail bond surety is liable after
executing a bail bond in which the Sheriff never releases the
principal on the bail bond but rather transfers the principal to
the federal INS; and (3) Whether a bail bond forfeiture ﬁnal
judgment in which there is no remittitur can bear any interest.
On original submission, CCA held COA erred in afﬁrming
the judgments of the trial court because, “by operation of law,
appellant had been released from liability on the three bonds”
before the state moved for bond forfeiture. Castaneda v. State,
Nos. 2012-01, 2013-01 and 2015-01 (Tex.Crim.App. 6/2/03),
slip op. at 5 (unpublished). State moved for rehearing.
HELD: COA did not err because the trial court, as the trier
of fact, could have reasonably concluded, in each case, that Ap44 VOICE FOR THE DEFENSE
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pellant failed to prove by a preponderance of the evidence the
ﬁrst and third prongs of the Article 22.13(3) afﬁrmative defense.
In other words, the trial court could have reasonably concluded
that Appellant failed to prove the principals’ immigration status
and whereabouts on the days they were scheduled to appear in
state court. To prevail with the afﬁrmative defense provided
by Article 22.13(3), Appellant was required to prove, in each
case, that (1) some uncontrollable circumstance prevented the
principal’s appearance at court; (2) the principal’s failure to
appear arose through no fault of his own; and (3) the principal
appeared before ﬁnal judgment to answer the accusation against
him or had sufﬁcient cause for not appearing. Hill v. State, 955
S.W.2d 96, 101 (Tex.Crim.App. 1997). As noted previously,
the record evidence is silent with respect to what happened to
the principals once they were incarcerated in the INS facility.
Moreover,
In its motions for rehearing, the State correctly points
out that in none of the three cases did appellant actually meet [Tex. CodeCrim.Proc.] Article 17.16’s plain
requirement that the surety “deliver[] to the sheriff ...
an afﬁdavit stating that the accused is incarcerated in
federal custody.” Consequently, our analysis on original
submission was fatally ﬂawed.
Even if the principals’ incarceration in the federal facility or their
alleged deportations were considered “uncontrollable circumstances” preventing their appearance in court, on this record
the trial court could have reasonably concluded, in each case,
the Appellant failed to prove the principals’ failure to appear
arose through no fault of their own, since they were apparently
in this country illegally.
As to the other grounds for review, CCA holds Appellant
failed to preserve error on these issues because he did not
raise them in the trial court. COA’s judgments are therefore
afﬁrmed.
Appellant’s PDR from Taylor County. Trial court had no
duty to sua sponte withdraw plea of guilty: Mendez v. State,
__S.W.3d __ (Tex.Crim.App. No. 0817-01, delivered June 30,
2004);Opinion: Womack (unanimous).
Appellant pled guilty to killing his 16-year-old girlfriend,
and had a trial on punishment. During his testimony, Appellant admitted killing the victim after going to her place drunk,
with a gun. However, he said he did not go there with the intent
to kill her. The trial court instructed the jury to ﬁnd Appellant guilty, but gave an instruction on sudden passion, which
the jury rejected. On appeal, he argued the trial court should
withdrawn the guilty plea to intentional murder because of
Appellant’s testimony that he did not intend to kill the victim.
COA held that Appellant waived this complaint by failing to
ask the trial court to withdraw the plea. PDR was granted to
resolve some conﬂicts on this question: namely, is the trial court
obligated to sua sponte withdraw a guilty or nolo plea, or must

the defendant ask for it to be withdrawn?
HELD: Appellant cannot, for the ﬁrst time on appeal, complain the trial court would not withdraw his plea of guilty. In
its opinion in this case, COA noted the law has been that a trial
court is required to sua sponte withdraw a defendant’s guilty
plea if the evidence reasonably and fairly raises an issue as to the
innocence of the accused. See, e.g., Grifﬁn v. State, 703 S.W.2d
193 (Tex.Crim. App. 1986); Gates v. State, 543 S.W.2d 360 (Tex.
Crim.App. 1976). If a trial court fails to act in accordance with
that rule, reversible error occurs. See Montalvo v. State, 572
S.W.2d 714 (Tex.Crim.App. 1978); Woodberry v. State, 547
S.W.2d 629 (Tex.Crim.App. 1977); Gates v. State, supra; Cooper
v. State, 537 S.W.2d 940 (Tex.Crim.App. 1976); Burks v. State,
145 Tex.Crim. 15, 165 S.W.2d 460 (1942). In each of these cases,
CCA held the trial court should have sua sponte withdrawn the
defendant’s guilty plea and that, in failing to do so, the trial
court reversibly erred. However, COA found it signiﬁcant that
in none of those cases was there a discussion of harmless error
nor was there a ﬁnding of waiver in accordance with the law
as it then existed. COA then held that Appellant had waived
the error under TRAP 33.1. After a quite lengthy analysis, CCA
concludes there was no error in this case. This means CCA
adopts the r ule in Taylor v State, 88 Tex. Crim. 470, 227 S.W.
679 (1921) as follows:
It was correctly held in the Alexander Case, 69 Tex. Cr.
R. 23, 152 S. W. 436, that at any time before the retirement of the jury a plea of guilty might be withdrawn
and the case tried on a plea of not guilty, and such
course should be followed when the evidence offered
to enable the jury to ﬁx the punishment shows a state
of case under which, if true, the accused would not be
guilty of any crime.
Further, CCA notes that a decision to plead guilty is a waivable
right under Marin. That is, it is a right that must be afﬁrmatively waived, not simply forfeited. However, as to withdrawal
of a plea during trial:
[A]fter a court has fulﬁlled those duties and a defendant has made a valid waiver of those rights, it is
appropriate that the defendant be required to take
some affirmative action to don the armor again.
The number of cases in which defendants want to
“unwaive” their right to plead not guilty is small, the
appearance of evidence that is inconsistent with guilt
is unpredictable, the signiﬁcance of such evidence
should be more apparent to the defense than to the
trial court, and cases are common in which there is
some evidence in the defendant’s favor but the defendant (like Alford) had validly chosen to plead guilty
after weighing the advantage of such a plea against the
chance of acquittal.
Here, Appellant’s strategy was to plead guilty and testify as to

sudden passion in order to get a reduced sentence. It is reasonable to put on such a defendant the requirement of timely
seeking, in one way or another, to withdraw the plea of guilty.
The appellant not having done so, he may not complain for the
ﬁrst time on appeal that the trial court did not do it for him.
Judgment is therefore afﬁrmed.
Appellant’s PDR from Harris County. Appellant did not waive
error to limitation on voir dire by failing to object to trial
court’s intention of dismissing the panel: Wappler v. State,
__S.W.3d__ (Tex.Crim.App. No. 772-03, delivered June 30,
2004); Opinion: Keasler (unanimous).
At trial, Appellant objected when the trial court limited his
voir dire to 15 minutes. The state was given extra time, but
Appellant was not, over objections. The trial court would not
allow counsel to make his bill of exceptions before the panel
was selected, but made him wait until after peremptories were
exercised. Appellant also objected when the court threatened
to dismiss the jury panel because he did not think there would
be a sufﬁcient number of jurors remaining after the parties had
exercised their peremptories. COA held Appellant was estopped
from complaining about the voir dire limitation because he
objected to the judge’s proposal to dismiss the panel. In ﬁve
grounds for review, Appellant argues COA’s opinion created
new law and confused and misapplied the doctrines of waiver,
invited error, and estoppel.
HELD: Appellant did not waive or forfeit his objection to the
ﬁfteen-minute limitation on voir dire. COA held that Appellant
was “estopped from complaining that he had been given an
inadequate amount of time to voir dire the panel” because “he
objected to the dismissal of the venire and afﬁrmatively stated
that there ‘was no legal reason’ to dismiss the panel.” It found
that by insisting that the jury be seated from the venire, Appellant afﬁrmatively endorsed the jury. COA based its reasoning
on Prystash v. State, 3 S.W.3d 522, 530 (Tex.Crim.App. 1999),
in which the defendant objected to an instruction, which was
removed from the charge, but then argued on appeal that the
trial court should have included the instruction. In Prystash,
CCA held that invited error is a species of estoppel and that “the
law of invited error estops a party from making an appellate
error of an action it induced.” CCA found that because Prystash
afﬁrmatively sought to have the instruction excluded at trial, he
could not then complain on appeal that the trial court erred by
deleting the instruction. Appellant’s complaint is distinguishable because his complaint on appeal is that he was limited to
15 minutes for voir dire, not that the trial court should have
dismissed the panel. COA misapplied the doctrines of estoppel
and invited error. Furthermore,
Wappler neither forfeited nor afﬁrmatively waived his
objection to not being allowed to further question the
venire members. He kept urging the trial judge to let
him continue to question the venire members even as
she was dismissing those venire members not picked
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for the jury. Also, it was not Wappler’s motion to dismiss the panel. The trial judge proposed dismissing
the jury of her own accord. We ﬁnd that Wappler did
not waive or forfeit his objection to the ﬁfteen-minute
limitation on voir dire.
Judgment is therefore reversed, and the case is remanded to
COA for further proceedings.
State’s PDR from Bowie County. COA did not err in conducting harm analysis: Franklin v. State, __S.W.3d__ (Tex.Crim.
App. No. 1481-00, delivered Jue 30, 2004); Opinion: Keasler,
joined by Price, Johnson, Hervey, and Holcomb; Dissent: Keller;
Dissent: Cochran, joined by Meyers; Womack, J., concurred
without opinion.
On original submission COA affirmed the conviction.
Franklin v. State, 986 S.W.2d 349, 352 (Tex. App.– Texarkana
1999). CCA granted review, found error, and remanded the
case for a harm analysis. Franklin v. State, 12 S.W.3d 473 (Tex.
Crim.App. 2000). COA found the error harmful reversed the
conviction. COA applied a constitutional harm analysis to the
trial court’s denial of a mistrial after one of the jurors revealed
during trial that she knew the victim. State’s PDR was granted to
second-guess this harm analysis. State contends the COA erred
in analyzing the improper limitation of defense questioning for
harm under Rule 44.2(a) and also argues COA erred in holding
that the improper limitation of defense counsel questioning in
this case was harmful where the record does not show that the
jury was not fair and impartial.
HELD: COA did not err in analyzing the trial judge’s denial
of a mistrial based on a juror’s withholding of material information under Tex.R.App.Pro. 44.2(a). During voir dire defense
counsel asked whether anyone knew any of the participants in
the trial. No one came forward. However, during the trial, one
juror Spradlin told the judge that she was assistant leader for
the victim’s girl scout troop. She told the judge that she had
not recognized the victim’s name, but recognized her when she
was called to testify. She also told the judge she could be fair.
Counsel moved for a mistrial, which was denied. The court
also denied him the opportunity to question the juror further
about her relationship with the victim, how long the relationship lasted, whether or not she could set aside that relationship
in deciding the case, and whether she would give more or less
credence to the victim’s testimony and truthfulness due to the
relationship. Issue here is what standard of harm should be applied to the trial judge’s denial of a mistrial based on the juror’s
withholding of material information. In performing its harm
analysis, COA held the error was of constitutional dimension,
and applied a TRAP 44.2(a) analysis. CCA agrees, holding the
error violates the Sixth Amendment’s guarantee of a fair and
impartial trial:
Part of the constitutional guarantee of the right to an
impartial jury includes adequate voir dire to identify
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unqualiﬁed jurors. And we have consistently held that
essential to the Sixth Amendment guarantees of the
assistance of counsel and trial before an impartial jury
“is the right to question veniremembers in order to
intelligently exercise peremptory challenges and challenges for cause.” In Salazar v. State, [562 S.W.2d 480,
482 (Tex.Crim.App. 1978)] we held that “where a juror
withholds material information during the voir dire
process, the parties are denied the opportunity to exercise their challenges, thus hampering their selection
of a disinterested and impartial jury.” We also found
“[t]hat a juror will state that the fact that he withheld
information will not affect his verdict is not dispositive of the issue where the information is material and
therefore likely to affect the juror’s verdict.” The fact
that the juror did not intend to intentionally withhold
information “is largely irrelevant when considering the
materiality of information withheld.”
Here, Spradlin withheld material information that prevented
Appellant not only from intelligently exercising his peremptory
challenges but from exercising a challenge for cause as well.
And, under Salazar, Spradlin’s statement to the trial judge that
she could consider the evidence and base her decision on the
evidence did not mean Appellant was not deprived of an impartial jury. The trial judge, informed of the relationship, refused
to grant a mistrial and denied Appellant and opportunity to
discover whether the relationship affected his right to a trial
by an impartial jury. Moreover, the trial judge also deprived
him of the ability to develop evidence of bias or prejudice on
the record. The trial court’s refusal to allow defense counsel to
ask Spradlin questions regarding the nature and extent of the
relationship deprived Franklin of the ability to show actual
bias or prejudice. All these factors together — Spradlin’s failure
to reveal her relationship to the victim, the judge’s denial of a
mistrial, and the trial court’s refusal to allow defense counsel
to question Spradlin about her relationship to the victim — affected Franklin’s right to a trial by son impartial jury. COAppeals
properly applied the constitutional standard of harm under Rule
44.2(a). Therefore, the judgment is afﬁrmed.
HABEAS CORPUS OPINION
Relief Granted. Applicant is entitled to time credits and consideration for parole: Ex Parte Mabry, 137 58 (Tex.Crim.App.
2004);Opinion: Johnson, joined by Meyers, Price, Womack,
Holcomb, and Cochran; Concurring Opinion: Keasler; Concurring/Dissenting Opinion: Keller, joined by Hervey.
Applicant was convicted of burglary of a habitation and
sentenced to 10 years imprisonment, probated for 10 years. In
1991, applicant’s probation was revoked, and he was sentenced
to 10 years conﬁnement. He now seeks both credit for time
spent on parole and a mandatory supervision date. He asserts
that, because he was convicted in 1990, he is not covered by
the provisions of the current version of Gov’t Code §508.149,

and because of the dictates of the law at the time of his offense,
neither is he barred from mandatory supervision by that law.
The trial court has made no ﬁndings of fact or conclusions of
law, nor has the state ﬁled a response.
HELD: Applicant is entitled to relief. At the time of applicant’s offense, burglary was a ﬁrst-degree felony if, among other
things, the premises were a habitation. Penal Code sections
must be read in conjunction with the relevant statutes that
govern eligibility for mandatory supervision. At the time of
applicant’s offense, that statute was Tex. Code Crim. Proc. article
42.18, §8(c), which provided that an inmate who was serving a
sentence for a ﬁrst-degree felony under Tex. Penal Code §30.02
(burglary) was ineligible for mandatory supervision if the offense was punished (not punishable) under subsections 30.02
(d)(2) (armed with explosives or a deadly weapon) or (d)(3)
(injury). Mandatory supervision was not barred for burglaries
that were deemed ﬁrst-degree felonies because the premises were
a habitation. Under the current version of the statute Applicant
would not be eligible for mandatory. The legislature, however,
in amending the statute in 1995, made it prospective only by a
savings clause stating it was applicable only for those who committed offenses on or after the effective date of the amendment.
Under the statutes in place at the time of applicant’s offense,
release on mandatory supervision was barred only for those
serving sentences for burglary charged as a ﬁrst-degree felony
because of the presence of explosives or a deadly weapon or
because of injury during the offense. The indictment under
which applicant was convicted alleged burglary as a ﬁrst-degree
felony because the premises were a habitation. Thus, applicant,
at the time of his offense, was eligible for mandatory supervision
and remains so because of the saving clause of 1995. CCA then
calculates Applicant’s time credits, and grants relief. TDCJ - CID
is ordered to treat Applicant as an inmate eligible for release to
mandatory supervision and, because Applicant qualiﬁes for
street-time credit, shall credit him with the time he spent on
parole during his latest release. Spann v. State,132 S.W.3d 390
(Tex.Crim.App. 2004).
Relief Denied. Applicant cannot complain of stacking order
for the ﬁrst time on a writ – Ex Parte Barley overruled: Ex
Parte Townsend, 137 S.W.3d 79 (Tex.Crim.App. 2004); Opinion:
Price; Dissent: Meyers.
In this writ, Applicant complains of an erroneous stacking
order. In Ex parte Barley, 842 S.W.2d 694, 695 (Tex.Crim.App.
1992), which is factually identical to Applicant’s case, CCA
ruled a trial court is without authority to stack a prior sentence
that an applicant has already begun to serve in boot camp on
the end of a subsequent sentence. This is what happened in
applicant’s case.
HELD: Applicant cannot complain of an erroneous stacking
order for the ﬁrst time on a writ. “The Great Writ should not be
used in matters that should have been raised on appeal.”Even a
constitutional claim is forfeited if the applicant had the oppor-

tunity to raise the issue on appeal. The writ of habeas corpus is
an extraordinary remedy that is available only when there is no
other adequate remedy at law. Here, Applicant had an adequate
remedy because there was nothing to prevent him from raising
the claim on. Because Applicant did not raise the issue on direct
appeal, he has forfeited his claim. Court overrules Barley to the
extent that it stands for the proposition that an applicant can
raise this claim for the ﬁrst time in an application for a writ
of habeas corpus.
Dissent: The majority’s holding will require an appeal in all
cases in order for applicants to get habeas relief to which they
are entitled. This seems unreasonable considering the lengthy
process required for an appeal compared to the more expedited
and efﬁcient procedure for habeas corpus relief. Requirements
for an appeal include: appointment of an attorney, notice of appeal, trial court’s certiﬁcation of the defendant’s right to appeal,
the reporter’s record and the clerk’s record (which, under Texas
Rules of Appellate Procedure Rule 34.5 must include: the indictment or information, any special plea or defense motion that
was presented to the court and overruled, any written waiver,
any written stipulation, and in cases in which a plea of guilty
or nolo contendere has been entered, any documents executed
for the plea; the court’s docket sheet; the court’s charge and the
jury’s verdict, or the court’s ﬁndings of fact and conclusions of
law; the court’s judgment or other order that is being appealed;
any request for ﬁndings of fact and conclusions of law, any
post-judgment motion, and the court’s order on the motion;
the notice of appeal; any formal bill of exception; any request for
a reporter’s record, including any statement of points or issues
under Rule 34.6 (c); any request for preparation of the clerk’s
record; and any ﬁling that a party designates to have included
in the record.) The legislature provided both the writ of habeas
corpus and direct appeal as avenues for relief. This Court should
not usurp the power of the legislature by saying that you can
only use one remedy after you have exhausted the other. Additionally, I ﬁnd it ironic that the majority would rule this way
when this Court consistently dismisses ineffective assistance of
counsel claims on direct appeal by stating that such issues are
better addressed by a writ of habeas corpus.
Relief Denied. Erroneous afﬁrmative ﬁnding was not cognizable on habeas corpus – Ex Parte Petty overruled: Ex
Parte Nelson, 137 S.W.3d 666 (Tex.CrimApp. 2004); Opinion:
Womack; Dissent: Meyers.
Applicant was convicted in 1995 of carrying a ﬁrearm in
a licensed premised, and was placed on probation. The court
entered a deadly weapon ﬁnding in the judgment. Applicant
did not appeal, so the issue was not raised until now. In 1997, he
was convicted of a subsequent offense, and because he had two
prior convictions, was assessed 25 yrs. He now seeks to remove
the deadly weapon ﬁnding from the 1994 judgment.
HELD: Applicant cannnot raise the issue on a writ because
he could have raised it on appeal. In Ex parte Petty, 833 S.W.2d
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145 (Tex.Crim.App. 1992), the defendant was convicted of
possession of a ﬁrearm by a felon, and obtained relief when
the only “use” of the ﬁrearm was his possession of it. In Petty
CCA ruled:
In Patterson [v. State, 769 S.W.2d 938 (Tex. Cr[im].
App. 1989)], we determined that the weapon was
“used” to protect drugs. In the present case, the weapon
was not “used” in furtherance of any collateral felony.
Thus, because there was no associated felony facilitated
by the Applicant’s possession of the deadly weapon,
the holding in Patterson dictates that the afﬁrmative
ﬁnding of the use of a deadly weapon was error.
Here, as in Petty, the only “use” was applicant’s possession of
the weapon. However, as it did last week in Ex Parte Townsend,
CCA holds that because the “Great Writ” cannot be used as a
substitute for appeal, applicant is out of luck because he could
have, and did not raise this issue on appeal. CCA also faults
applicant for failing to raise the issue on a probation revocation
hearing in 1995. Relief is denied.
Dissent: I respectfully dissent. Again, I disagree with the
Court’s decision to effectively do away with the writ process in
Texas. I reiterate the concerns that I expressed in my dissenting
opinion in Ex Parte Townsend.
[***Editor’s note: The lesson from Townsend and Nelson is that if
you raise anything on a writ that you could have raised on direct
appeal, or evidently at any other time it could conceivably have
been raised, that issue is not cognizable on habeas corpus.]
Relief Denied. Insufﬁciency claims not cognizable on habeas:
Ex Parte Eric Ladon Grigsby, 137 S.W.3d 673 (Tex.Crim.App.
2004); Opinion: Keller.
In this writ, applicant raises the following grounds: (1)
evidence is insufﬁcient to support conviction; (2) conviction
was obtained in violation of the Fourth Amendment because
it was seized pursuant to an unlawful arrest; (3) state failed to
disclose favorable evidence in violation of Brady v. Maryland;
& (4) trial counsel rendered ineffective assistance.
HELD: Relief denied. Insufﬁciency of evidence is not cognizable on habeas corpus. CCA then opines:
In denying Applicant’s attack on the sufﬁciency of
the evidence, we take this opportunity to clarify our
disposition of habeas corpus applications where an
applicant advances a challenge to the sufﬁciency of
the evidence and we deny the application without
written order. In Ex parte Torres, addressing whether
the applicant’s subsequent petitions were barred under
Article 11.07, Section 4, of the Texas Code of Criminal
Procedure, we determined that “a ‘denial’ signiﬁes that
we addressed and rejected the merits of a particular
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claim while a ‘dismissal’ means that we declined to
consider the claim for reasons unrelated to the claim’s
merits.” However, we also held that “[a] disposition is
related to the merits if it decides the merits or makes a
determination that the merits of the applicant’s claims
can never be decided.” A challenge to the sufﬁciency of
the evidence presents one of those instances where we
can never consider the merits of the applicant’s claim.
Therefore, today, we reafﬁrm our holding that where
an applicant challenges the sufﬁciency of the evidence
on an application for a writ of habeas corpus, and we
subsequently dispose of the application by entering
a denial without written order, the applicant’s sufﬁciency claim was denied because the claim is not
cognizable.
Having said this, CCA also denies relief on Applicant’s remaining claims.
OPINION ON WRIT OF HABEAS CORPUS AND
MOTION TO CONSIDER ADDITIONAL EVIDENCE
OF MENTAL RETARDATION
Death penalty writ from Anderson County – Retardation
claim: Opinion on Published Order: Dismissed. Ex Parte
Simpson, __S.W.3d __ (Tex.Crim.App. No, 57,060-01, delivered
June 30, 2004);Opinion: Cochran (unanimous).
Applicant was convicted and sentenced to death for abducting and killing 84-year-old victim. In this writ and motion, applicant raises 37 issues, as well as a claim of mental retardation.
The trial court, without holding a live hearing, made extensive
ﬁndings of fact and conclusions of law recommending denial
of relief. CCA agrees, after reviewing the record, and ﬁnds all
it need address is the mental retardation claim.
HELD: The trial court did not abuse its discretion in reaching the factual conclusion that applicant was not retarded.
Applicant submitted an afﬁdavit from an expert who stated
that he was mildly mentally retarded. Among other things,
at the punishment phase of Applicant’s trial a psychologist,
testiﬁed that Applicant has borderline intellectual functioning,
his academic knowledge is “low” and that he reads at an early
high-school level, and has a ﬁfth-grade spelling ability and
sixth-grade math ability. When pplicant was 14, his full-scale
IQ score on the Wechsler Intelligence Scale for Children was 71,
and he scored a 72 on the TONI. The next year he received a 78
full-scale IQ score on the Wechsler and an 86 on the TONI-2.
No one discussed the signiﬁcance of this improvement in IQ
scores. Family members testiﬁed that Applicant was “slow”
but no one said he was retarded. A psychiatrist at Vernon State
Hospital examined Applicant and concluded that he has two
subdural hematomas (blood clots on both sides of his brain)
which have caused brain damage. As a result, he has poor judgment, an inability to learn from his mistakes or to change his
actions in response to complicated situations, and an inability

to control frustration or manage himself. The trial court reviewed the record from the trial and writ proceeding, although
he found the expert’s afﬁdavit untimely and did not consider
it. Although the trial court did not have the beneﬁt of CCA’s
opinion in Ex parte Briseno, it followed the methodology and
legal standards set out in that opinion. Although there was some
evidence in the trial and writ record suggesting the possibility of
mild mental retardation, there was also ample evidence in the
record supporting the trial court’s ﬁnding that applicant is not
mentally retarded. Relief is therefore denied. CCA also dismisses
Applicant’s Motion to Consider Additional Evidence of Mental
Retardation (and other motion he ﬁled directly with the CCA),
holding it does not have statutory authority to consider anything
submitted to CCA after the writ was ﬁled:
There is no provision in article 11.071 that permits
either the State or the habeas applicant to submit
original evidence directly to this Court. Evidentiary
afﬁdavits, letters, transcripts, or other documents
relating to a habeas claim should not be attached to
motions or briefs, and they shall not, and will not, be
considered by this Court.
There is nothing to indicate the evidence was every submitted to the trial court for review. Thus, COA will not consider
that evidence. Relief is denied, and Applicant’s motions are
dismissed
DEATH PENALTY OPINION
Conviction Afﬁrmed; Licho Escamilla, __S.W.3d__ (Tex.Crim.
App. No. 74,494, delivered June 30, 2004); Opinion: Hervey,
joined by everyone but Meyers & Johnson, who concurred
w/o opinions.
Facts: Appellant shot and killed a Dallas ofﬁcer who was
working off-duty at a nightclub. Two club employees and
another off-duty ofﬁcer (who was wounded, but survived the
attack) testiﬁed about the shooting, and said the victim was
clearly identiﬁable as a Dallas police ofﬁcer, and was wearing
a Dallas police jacket, which was introduced in evidence. Appellant, shot during an encounter with yet another off-duty
ofﬁcer, was overheard at the hospital bragging that he had shot
a “faggot ofﬁcer.” He also admitted during a TV interview that
he had shot a ofﬁcer.
1. Factual insufﬁciency: Appellant claims the state presented
no evidence that Appellant knew the victim was a police ofﬁcer
when he killed him. Aappellant argues that none of the testifying
ofﬁcers positively stated that the victim was wearing a police
uniform or anything identifying him as a police ofﬁcer.

2. Denial of motion to suppress custodial statement: Applicant claims trial court erroneously denied his motion to
suppress a custodial videotaped interview that he gave to a
television reporter about two days after his arrest. Appellant
claims the reporter became a “state agent” when, after he had
consented to the interview but before the interview occurred,
a Dallas police ofﬁcer called the reporter and, according to Appellant, “asked [the reporter] to get [appellant] to talk because
[appellant] would not talk to the police.”
HELD: The record does not support this argument. Police
followed their established practice when they permitted the
reporter to interview Appellant in jail after he had consented
to the interview in response to a request by the reporter. Record
clearly does not present the scenario where police employ an
informant to deliberately elicit incriminating statements from
an in-custody defendant solely for the purpose of helping the
police gather evidence against the defendant. Fact that ofﬁcer
expressed to the reporter a hope that Appellant would incriminate himself during the interview with the reporter was not an
offer to the reporter to act as a state agent and did not convert
an otherwise legal interview into an illegal one.
Other rejected issues: Voir dire error; erroneous admission
of extraneous offenses.
PDRS GRANTED IN JUNE 2004
1820-02 Brother, Thomas Eric 06/30/04 A Tarrant DWI
(85///377).
1. The Court of Appeals’ published opinion erroneously held
that the arresting ofﬁcer had authority to perform an investigative detention outside his jurisdiction.
2. The Court of Appeals’ published opinion erroneously
held that the arresting ofﬁcer had authority to stop Appellant’s
automobile.
0173-4 Carrasco, Oscar 06/30/04 A Presidio Murder
(122///366).
Where a trial ends in mistrial, is a stipulation of evidence agreed
to by appellant at his ﬁrst trial binding upon him at a subsequent
new trial, over objection?
0179-04 Hampton, Walter Jr. 06/30/04 A Harris Agg. Sexual
assault (unpublished).
The Court of Appeals erred by refusing to address Appellant’s
contention that he is entitled to judgment of acquittal rather
than a new trial due to legally insufﬁcient evidence.

HELD: The evidence was factually sufﬁcient. After reviewing
the evidence (see above), CCA rules the jury’s verdict in this
case is not irrational, or clearly wrong and manifestly unjust,
or contrary to evidence so strong that the standard of proof
beyond a reasonable doubt could not have been met.
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COURTS OF APPEALS
Double jeopardy - ambiguity of statute – payment of administrative ﬁne: Ex parte Canady, et al, __S.W.3d__ (Tex.App.No.
14-03-00559-CR – Houston [14th], July 1, 2004).
Defendants, including their employer a corporation were
charged with water pollution. Employer corporation had already been assessed an administrative ﬁne for the pollution and
argued double jeopardy. Water Code states that:
Payment of an administrative penalty under this
subchapter is full and complete satisfaction of the
violation for which the penalty is assessed and precludes any other civil or criminal penalty for the same
violation.
Texas Water Code Ann. Sec 7.068. Individual defendants argued
that the assessment of a ﬁne bars any prosecution including
against those who are parties to the offense.
Court ﬁrst holds that the statute is ambiguous because the
parties took “polarized positions regarding the interpretation
of a statute’s text.” Lanford v Fourteenth Court of Appeals, 847
S.W.2d 581, 587 (Tex.Crim.App. 1993). Because of this ambiguity, Court looks to legislative history and ﬁnds that there
is no double jeopardy bar to prosecuting individuals; only the
corporation may assert that defense.
Evidence - Rule 702 - HGN – one legged stand – harmless
error– DWI - trafﬁc stop plus FST’S - no custodial interrogation: McRae v. State,__S.W.3d__ (Tex.App. No. 01-02-01225CR – Houston [1st], 7/1/04).
#1. In administering the HGN test, the ofﬁcer admitted that
he had not performed the test correctly because he had not
administered all the parts. While slight variations in administration do not render test inadmissible, all of the manuals in
this area require an ofﬁcer to look for three clues in each eye: (1)
the lack of smooth pursuit, (2) distinct nystagmus at maximum
deviation and (3) onset prior to 45 degrees. Ofﬁcer admitted
that he did not conduct the third test. When confronted with
procedural errors, ofﬁcer admitted test was not valid. Trial court
should not have admitted it under rule 702.
#2. McRae also argued that the trial court should never have
admitted testimony about the one legged stand because it wasn’t
performed correctly. Court holds that such testimony can be
offered under Rule 701 as lay testimony if limited to observations of a defendant’s appearance, condition, mood, ability to
follow instructions, balance, the presence of the odor of alcohol,
and other similar observations. The testimony can cross over
into the realm of expert testimony if the testimony gives the
imprimatur of scientiﬁc accuracy, such as a 83 percent chance
of intoxication. Court here holds that most of the testimony
was lay evidence, not subject to rule 702; use of terms like
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“standardized clues”,. “test” or “divided attention” do not cross
the line into expert testimony. Testimony such as “recognized
ﬁeld sobriety test” and “certiﬁed by NHTSA” probably does but
error was harmless.
#3, Finally, relying on Berkemer v McCarty, 468 U.S. 420,
440 (1984), the trafﬁc stop plus the administration of ﬁeld
sobriety tests does not equal custodial interrogation; Miranda
not required.
Evidence - business records - document created by 3rd party:
Bell v. State,__S.W.3d__ (Tex.App. No. 01-02-01258-CR
– Houston [1st] July 1, 2004).
Business records used in one business, created by a third
party at their behest, may be admissible under Rule 803(6) of
the Texas Rules of Evidence if (1) the incorporating business
relies upon the information transmitted in the records in the
normal course of its business and (2) the circumstances otherwise indicate the trustworthiness of the document.
Right to an interpreter: Pineda v. State,__S.W.3d__ (Tex.App.
No. 01-03-00457-CR – Houston [1st] July 1, 2004).
Court concludes that the absence of an interpreter while the
judge instructed the jury venire on their duties, was harmless
error.
Entrapment - pretrial - state fails to rebut: Hernandez v.
State,__S.W.3d__ (Tex.App. No. 03-03-00285-CR– Austin,
July 24, 2004).
Undercover officer seduces defendant, but right before
consummation, she asks defendant to hold drugs for her and
puts them in his pocket. She then leaves the room and trailer
home, ( what else?), and police come in and arrest defendant.
State argues that defendant was not entitled to the defense of
entrapment because he, though charged with possession with
intent to deliver, denied the intent to deliver. By denying the offense, according to the state, he forfeits the right to the defense.
Court disagrees:
We reject the State’s reasoning as advocating an artful
way of extracting a guilty plea from a defendant who
might have a meritorious entrapment claim. That
is, the State’s approach would allow it to overcharge
alleged offenses in cases when it believes a defendant
might raise an entrapment defense. The parties could
then proceed with a pretrial hearing, at which the defendant could only honestly deny the commission of
the offense as overcharged. The State would then argue
that the entrapment defense should fail because the
defendant denied the commission of the overcharged
offense. The State’s position misconstrues the controlling case law and ignores the fundamental policy basis
of the entrapment defense.

Because the defendant established a prima facie case of entrapment and because the state failed to introduce any evidence to
rebut his allegation, Court of Appeals reverses and remands for
a judgment of acquittal.
DWI - enhancement -intervening conviction: Green v. State,
__S.W.3d__ (Tex.App. No.11-03-00083-CR – Eastland, June
24, 2004)
Defendant charged with DWI enhanced by two prior DWI’s,
one of which is too remote (older than 10 years). State uses an
intervening conviction under Sec. 49.02(e)(3), Penal Code to
bring the older offense within the enhancement scheme and
then later uses that same conviction, a felony DWI, which was
then used to enhance the defendant’s sentence again under Sec.
12.42(d). Defendant argues that the use of the prior to bring
the older DWI’s within the Chapter 49 enhancement bars its
subsequent use under Section 12.42(d). Court disagrees and
holds, citing Weaver v. State, 87 S.W.3d 557 (Tex.Cr.App.2002),
that the intervening conviction is not an element of the offense
and thus may be used.
Motion to suppress - error preservation - on appeal: Ryan v.
State, __S.W.3d__ (Tex.App. No. 14-02-01173-CR – Houston
[14th], June 24, 2004) (Opinion on rehearing.)
Defendant ﬁles motion to suppress, asking for the suppression of “any and all evidence seized or obtained as a result of
the illegal acts on behalf of the government in this criminal
proceeding ... .the evidence which will be offered by the government in this cause ... a]ny statements, acts or refusal to
cooperate allegedly made by [appellant] in connection with
this detention, search and seizure, and any tangible or other
evidence seized or acquired then, or at any later time as a result
... [a]ny statements or acts allegedly attributed to [appellant] ...
; the invocation of any rights asserted by appellant; [a]ny oral,
written or electronically recorded statements, acts or refusal to
cooperate allegedly made by [appellant] ... ; and the statements
and acts of [appellant] and also of the seized and derivative
evidence ... ”
Court refuses to consider the issue because the defendant
did not specify, in his motion, what evidence he sought to suppress, and the Court refuses to read a 50 page reporter’s record
to ﬁgure it out.
State’s right to appeal - notice of appeal - appeal dismissed:
State v. Johnson, __S.W.3d __ (Tex.App.No. 04-04- 00332-CR
– San Antonio, June 23, 2004).
State ﬁles notice of appeal but fails to recite that appeal is
not being taken for purposes of delay and that the issue is of
importance. State argues, after a record remand to trial court,
that they ﬁled those allegations as an afﬁdavit attached to the
notice of appeal but district clerk sent afﬁdavit back to their
ofﬁce rather than ﬁling it. Without much discussion, the court

of appeals dismisses the appeal for lack of jurisdiction.
Extraneous offense - 404(b) analysis - art. 38.23. Garcia v.
State, __S.W.3d__ (Tex.App. No. 04-02-351-CR– San Antonio,
June 23, 2004).
Defendant charged with murdering his wife and prosecution
admits into evidence a incident from two years before the murder where the defendant through his wife out of the car. Their
marriage counselor then testiﬁes that based on this incident,
he was afraid for the victim’s life. Court rejects this evidence
as motive evidence, holding that the offense was offered solely
as character conforming evidence and thus, inadmissible under
404(b) Further, the offense was too remote to establish intent
or general ill will. Case reversed.
Voir dire - time limitations - error preservation. Dhillon v.
State, __S.W.3d__ (Tex.App. No.14-02-01113-CR – Houston
[14th], 6/23/04).
Trial court gives each side 15 minutes of voir dire. Defense
counsel objects and informs court that he will need more time.
When he gets the chance to proffer questions he would have
asked, he recites: “about aggressive drunk driving and those
people showed that sign [sic].” Regarding [juror #2] appellant’s
counsel stated he wished to question him concerning “the fact
that he does not believe that he shouldn’t drink and drive, get
behind the wheel and drink and drive” and as to [juror #3]
appellant’s counsel stated he needed to question her further
“with regards to her thoughts on alcohol and its effect on the
system.”
Court rules that these questions are improper and amount
to a ﬁshing expedition. Because counsel failed to proffer proper
voir dire questions, the error is not preserved.
Finally, when counsel objected, trial court tells him he can
either recite his questions at the close of voir dire or in a bill
of exceptions made over the lunch hour. Counsel opts for the
latter and court of appeals faults him for it. Court rules he did
not proffer his questions as a timely opportunity.
Detention - reasonable suspicion: Leblanc v. State, __S.W.3d__
(Tex.App.No.14-03-00119-CR – Houston [14th], June 23,
2004).
Court ﬁnds the following sufﬁcient to establish reasonable
suspicion:
The deputies said that (1) appellant exhibited furtive
movements upon exiting his vehicle; (2) appellant
quickly said he would take a ticket for no insurance;
(3) appellant presented an older style driver’s license,
which had been discontinued by Texas; (4) the ﬂoorboard of appellant’s vehicle contained numerous
fast-food wrappers; (5) appellant had a tarp covering
some items in the back of the truck; (6) appellant was
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shaking, sweating, and exhibiting an extreme level of
nervousness, including the avoidance of eye contact
with the deputies; (7) appellant’s story was inconsistent
with his actions or information discovered during the
trafﬁc stop, such as the Fort Worth address and the
half-empty truck; and (8) neither one of appellant’s
passengers had any form of identiﬁcation and the information provided by them indicated that neither had
a driver’s license. It is not important that any of these
facts when viewed alone may appear purely innocent
or may not rise to the level of reasonable suspicion.
See Teleshow v. State, 964 S.W.2d 303, 306 (Tex. App.
Houston [14th Dist.] 1998, no pet.) (stating that there
may be instances when a person=s conduct, viewed in
a vacuum, appears purely innocent, yet when viewed
in the light of the totality of the circumstances, those
actions give rise to reasonable suspicion).
Enhancement - prior felonies - reliance on a void conviction
-challenge untimely. State v. Vasquez, ___S.W.3d___ (Tex.App.
No.14-03-00837-CR – Houston [14th] June 22, 2004).
State uses two prior convictions for enhancement, one of
which, a felony DWI, was itself void under Samudio v. State,
648 S.W.2d 312 (Tex.Crim.App. 1983) for failure to secure a
jury waiver. Court rules that a challenge to the felonies used
for enhancement comes too late.
The Fort Worth court of appeals recently visited this
same issue in State v. Duke, 59 S.W.3d 789 (Tex. App.–
Fort Worth 2001, pet. ref’d). In Duke, the defendant was
charged by indictment with felony DWI. Id. at 790. The
indictment alleged two prior DWI convictions and one
enhancement paragraph alleging a felony conviction for

possession of a controlled substance. Id. In attacking the
indictment for DWI, defendant argued that the three
prior convictions listed in the indictment had been
improperly enhanced by two prior DWI convictions
not mentioned in the indictment. Id. In reversing the
trial court’s order setting aside a felony indictment,
the court pointed out that the cases giving rise to the
complaint were not being directly attacked. Id. at 793.
In fact, the two prior DWI convictions were not even
named in the indictment. Id. The court held that the
appropriate time to attack those convictions was when
they were actually named in the indictment. Id. Thus,
while the defendant might have been successful in
directly attacking the prior convictions, his complaint
was waived by his failure to do so.
We are persuaded by the analysis in Duke to hold that
appellee cannot attack a conviction two and threetimes removed from the present case. Id. at 791, 793.
Prior convictions are elements of a felony DWI charge.
Tex. Pen. Code Ann. Sec. 49.09 (Vernon Supp. 2004).
Accordingly, the conviction in cause number 513,044
was listed in the indictment for cause number 475,979.
Assuming that the judgment in cause number 513,044
is void, the indictment in cause number 475,979 would
contain a cognizable defect. See Ex parte Patterson, 969
S.W.2d at 19. However, cause number 513,044 is not
named in the present indictment or directly used to
enhance his punishment. Thus, in order to avoid waiver,
appellee should have asserted his objections when cause
number 513,044 was an element of the indictment in
cause number 475,979. See Duke, 59 S.W.3d at 793; see
also Tex. Code Crim. Proc. Ann. Art. 1.14(b) (Vernon
Supp. 2004); Ex parte Patterson, 969 S.W.2d at 19-20.

Signiﬁcant Decisions Report
is reported by
Cynthia Hampton, Editor and
Mike Charlton, Assistant Editor
We invite all comments and
constructive criticism
from TCDLA members and
Voice for the Defense readers
synopses of opinions of the
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A Proﬁle In
Judicial Courage
by David P. O’Neil

Judge David V. Wilson

Thanks to the courage and common sense of Judge David V. Wilson, 217th Judicial District,
Angelina county, 76-year-old Robert Coney was recently reunited with his wife of more than
50 years — a free man after 40 years of incarceration. In an epic spanning more than four
decades, this veteran of WWII and the Korean War ﬁnally gained the rewards of the same
United States Constitution he had risked his life to protect for so many others.
My involvement in Mr. Coney’s epic travels through the criminal justice system was
minimal and of recent vintage. In April of this year, while Mr. Coney was still incarcerated, I received a letter from him asking
for help in obtaining his release through an application for a writ of habeas corpus. Such letters are fairly common in our ofﬁce,
as we a have a considerable prison law practice. However, Mr. Coney’s story was anything but common.
In his letter he explained how he had lied about his age to enter the service during WWII because he was too young to enlist.
Then, after being medically discharged, how he served in the Korean War after lying about his name to re-enter the service. In
his letter he told me about his 1962 Texas conviction and life sentence for robbery by assault. A conviction he received without
any meaningful legal representation, and after law enforcement ofﬁcials brutally beat him to extract a confession.
Shortly after his conviction, Mr. Coney escaped from authorities by walking away from his assigned unit. During the next
several years he “walked away” from his assigned prison unit on several more occasions. However, each time his freedom was
short-lived and, despite his escapes between 1963 and 2003 he spent less than 16 months out of custody. Much of that time was
spent in Louisiana and Mississippi, serving time on other cases, some of which arose out of his evasion of authorities.
When Mr. Coney was released from custody in 2003, he wanted only to go home to live out his remaining years as a law abiding
citizen with his wife of 51 years. However, the state of Texas had other plans for him, and he was transported to TDCJ to serve
out the remainder of his life sentence. He immediately ﬁled a pro se application for writ of habeas corpus in Angelina county.
Mr. Coney’s writ application alleged not only that his confession was beaten out of him, but that he was threatened into pleading guilty by local authorities who promised more of the same if he contested his case. In court, his “agreement” to plead guilty
was announced to the judge, who then called on a local attorney to stand by Mr. Coney while the court accepted his plea. The
only opportunity to converse with his “appointed” counsel was for a few minutes in the courtroom.
More than 40 years later, when Judge David V. Wilson reviewed the pro se application for writ of habeas corpus that the then
75-year inmate Robert Coney had ﬁled with the 217th District Court in Angelina county, he was more than a little intrigued by
Mr. Coney’s story. Not only was the original conviction more than 40 years old, but it referenced a previous writ ﬁled in 1973.
The original 1973 writ, like his 2003 ﬁling, asserted his innocence and detailed how he had been beaten to extract a confession,
paraded into court, and instructed to plead guilt. Judge David V. Wilson could not escape the ultimate conclusion of Mr. Coney’s
story: a sentence of life in prison. Judge Wilson set forth to investigate Mr. Coney’s claims.
As Judge Wilson tried to piece together the events of 40 years earlier, he found more questions than answers. Most distressing
was that there was no record of the 1973 writ application ever having been forwarded to the Court of Criminal Appeals. Nor was
there a record of any ﬁndings of fact or conclusions of law on the writ. However, at that time a local attorney did ﬁle a Motion
to Set Aside and Vacate Sentence in his robbery conviction (although in that ﬁling the attorney erroneously referred to it as a
forgery conviction). Shortly following the 1973 Motion, the Court issued an order.
The Order noted that Mr. Coney had been in the Louisiana State Penitentiary for 12 years since his 1962 Texas conviction;
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he had received a pardon and commutation for all offenses
in that state; he had been fully rehabilitated; and he had no
violent propensities. It then “ORDERED that the sentence of
life imprisonment ... is hereby set aside and vacated.” It further
ordered that Mr. Coney be resentenced to time served in the
Louisiana Penitentiary and any detainers be withdrawn and
voided. The district attorney at the time, John Hannah (who
later went on to be the Chief Judge of the Eastern District of
Texas) signed for the state.
In his recent review of Mr. Coney’s case, Judge Wilson
relied on the Judge’s ﬁndings in the 1973 Order to Set Aside
and Vacate Sentence, along with his own recollections of the
widespread stories about how the sheriff ’s ofﬁce would extract
confessions from inmates by crushing their ﬁngers in the jail
cell bars. He also conﬁrmed that it was common practice in
Angelina county to appoint attorneys at the time of the guilty
plea so they could rubber stamp the proceedings by standing
next to the defendant during the plea. Judge David V. Wilson
then did the right thing.
Since his ruling, some have accused Judge Wilson of recklessly making ﬁndings as to what happened more than 40 years
ago without regard for the exacting legal standards required in
such cases. In fact, the only thing Judge Wilson is guilty of is the

exercise of common sense and courage; virtues the American
public have often found wanting in the legal profession.
As Robert Coney waved good bye to Judge Wilson after
the court hearing, Judge Wilson could not help but notice the
broken and twisted ﬁngers on Mr. Coney’s hand. Any lingering
doubts about the wisdom of his decision were laid to rest with
that ﬁnal parting gesture.
TCDLA wishes to recognize Judge Wilson for his Solomon
like wisdom exhibited in this case. We will all sleep a little
sounder knowing there are sentinels like Judge Wilson standing
watch over the constitutional rights that Americans like Robert
Coney have risked their lives to preserve.
David P. OʼNeil is the managing partner for the ﬁrm of Habern, O’Neil & Buckley, L.L.P.. A graduate of St. Mary’s School of Law, he also holds an L.L.M. from
the U.S. Army JAG School. After Dave retired from the USMC as a Lt. Col., he
became the director of Trial Services for State Counsel for Offenders (the Texas
prison public defender system). After spending ﬁve years with state counsel, he
became a partner in Habern, O’Neil & Buckley, L.L.P. He has served on the staff
of the Army JAG School, the Naval War College and as an Adjunct Professor at
Sam Houston State University in Huntsville. He has authored several signiﬁcant
trial litigation manuals and articles, has testiﬁed before the Texas legislature on
criminal justice issues, and has served as co-chairman for the TCDLA corrections
and parole committee.
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