Attendee Name - - - -- - - -- - - - - - - -- - -- - - - - --

Bar Number

Street Address _ _ _ _ __ _ _ __ _ _ _ _ __ __ _ _ _ _ _ _ __ __ City
The seminar is being held at the Marrioll
Rivercenter Hotel located at 101 Bowie
Street, San Antonio, Texas 78205. The
Marrioll Is San Antonio's l argesl and
mostprestigioushotel,withaspectacular
location on the Riverwalk, adjacent to the
RiverCentei MaiL Complimentary pool
and health club.

State _ __ _ _ _ _ Zip_ __ _ _ County_ __ _ __ E-mail
Phone-- - - - - - - -- - -- - - - - - -- - Fax

· -------------------------------------------------1
Registration Fees
Early Bird April 30
By May 31
After May 31
(Includes one ticket to Membership Party)

TCDLA Members and Judges and Students
u registration (includes cd)

$425
$375
$525
U registration with book (includes cd)
$425
$475
$575
TCDLA has guest rooms blocked at a
rate of single/double $155 plus tax per
night; triple $175 plus tax per night; quad
Non-Member Registration Fees
$195 plus tax per night. You will need to
U registration (includes cd)
$525
$575
$625
make your reservations by May 24, 2005
0 registration wi th book (includes cd)
$575
$625
$675
in order to guarantee
rate and
·~~-~~:-:-----~-------------------------------------1
availability. Call
at SOO.
Can' t attend? Buy t he materials {shipping and sales tax Included in total)
0 printed book/member........................ $100
0 printed book/non-member.................. $200

NOTE: Supplies are limited. Seminar books and CO's must be ordered by May 31, 2004. Walk-in's receive CD only.
TCOLA Membership Fees (renew your membership or join as a new member)
0 new member (*see below) ................... $75
0 renew membership.........................$150

Parking at the hotel costs $16.00 per
day to self park (unlimited in and out) or
$21 .00 for valet parking.

llldllriiiM'IIflm
Additional rooms available at the Crowne
Plaza San Antonio - Riverwalk, 111
East Pecan Street, San Antonio, Texas
78205. Room rate is single/double $99
plus tax per night; triple S1og plus tax

'TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

"As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good moral
character. Tile applicant is licensed lo practice law In Texas and is engaged in the defense of criminal cases, unless a student or
affiliate applicant. •
TCDLA Member's Name (please print)_ _ __ _ __ __ _ _ _ _ _ __ _ _ __ _ __ _ _ __ _ __ _ _
TCDLA Member's Signature._ _ __ __ _ _ __ _ __ _ __ _ __ _ __ _ _ __ _ _ _ _ __ _ _ __

per night; quad $1 19 plus tax per night. • - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - --Payment Options
Reservations call 888.623.2800. Valet
parking is $ 11 per day and self park is $7
U Check enclosed (payable to TCDLA)
per day. Crown Plaza is 12 blocks from
0 Discover
0 Visa
0 Mastercard
0 American Express
th e Marrio

te~

Credit Card Number
Name on Card

No allorney who is on federal, state or

Expiration Date

Signature

Additional Rusty Event s
U Yes, I plan to attend the TCDLA Pachanga Party. Number attending _ _ _.
0 Yes, I plan to participate in the Golf Tournament. Number attending _ __.
0 Additional tickets for Membership Party. Number attending _ _ _.
0 Yes, I plan to l ake advantage of the baby-sitting services:
0 Thursday, July 17, from 6:00 to 10:00 p.m. Number of children_ _ _.
0 Friday, July 18, from 7:00 to 10:00 p.m . Number of children_ _ _.

Cost
No charge
$85 per person
$30 per person
No charge

~~he;l:rus~:~.P=~~~~:st~~es~oh~~;'s~~P: • -s -c_h_o-l a_r_s _h-ip_A
_ tl_c_n_d_c_c_s _a_n_d_S
_ p_e_
ci_a_I _N_e_e_d_s- - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - -•
0 I am applying for a scholarship (deadline to apply is May 28, tuition and CD only. You must send a letter indicating your
may be awarded to Public Defenders
who do not have access to CLE funds.
need, whether you have received a scholarship before, and when. Include two letters of reGOmmendalion, one from a member
Scholarship applications must include
of TCDLA, and one from a judge.
two letters of recommendation; one from
0 I am applying for the scholarship but want to pay separately for the book (member $50; non-member $150).
Be sure to indicate above whether or no/ you are purchasing tile book.
a member of the Texas or federal judiciary,
the other, preferabl y, from a TCDLA
0 Please check here if you require special assistance.
men1beror pastmember, orcurrent ·~--~~-----------------------------------------------------------------------------------------1
or past officer or director of TCDLA.
Cancellations
NOTE: Schol
will
To receive a full refuJ
time will be asse"')
Tax Notice
S36 of your annual dues (S19 if a Student Member) is for a one year subscription to the VOICE for the Defense. Dues to TCDLAare not deduc~ble
as a chari table contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues
is S39 in accordance with IRC sec. 6033.
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Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment,
and furniture. If you need it, they can get it to you at a low cost and
overnight. Contact James Taylor at 1-800-797-2969 ext 116.
Hertz Car Rental is offering TCOLA membe rs world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.

LegalEdge Case Management Software is offering a group rate to
TCOLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database. Call Le Ann Horrocks at 1-228-872-8479.
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webmaster@tcdla.com.
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our State motions disk.
You will receive the only state-wide
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Voice for the Defense.
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Members Only Website. As a member you have access to the
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witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
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answered th rough the assistance of more than 2000 criminal
defense attorneys.
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THE INNOCENCE
PROTECTION
AcT OF 2004
Senator Patrick Leahy of Vermont and Congressman Willia m Dela hu nt of Massachusetts worked five years to finally see the much-needed Innocence Protection Act pass in the
108th Congress. This is the first piece of federal legislation w ritten in years that st rengthens
protection of those on death row rather than to weaken procedural protection for death
row inmates. For years our Congress has enacted legislation to increase eligibility for death
crimes and to pass procedural mechanisms to grease the skids to executio n. But in late
1999 and early 2000 our country began to see that our system of justice was not perfect, in
fact it was far from it. The Innocence Projects began to uncover one wrongfully convicted
citizen after another. Governor Ryan of Illinois declared the State of Illinois would not
execute another person until they could find out why there were more innocent people on
death row in Illinois than those who deserved to be there. Public perception had changed.
Even the most conservative of o ur citizens began to fear that o ur system might just execute
innocent people.

Daniel W. Hurley
Even with strong public sentiment in favor of reform, Leahy and Delahunt had great op-

p RES (DENT'S

M E S SAGE

position from federal and state prosecutors and senior Republican senators. The original
versions of the bill expanded access to DNA testing, mandated improvement in our state
systems of appointing counsel in death cases, limited application of the federal death penalty
in states that o utlawed the death penalty, improved federal jury instructions, and hinted at
prohibited execution of juveniles a nd the mentally retarded. Many of these p roposals did
not survive.
The surviving bill only established a procedure for fede ral prisoners to obtain testing and
conditioned certain federal funding on the states enacting similar procedures. Th e bill also
matched any grants to states to improve the quality of representation with equal grants to
prosecutors. The bill also eliminated any private r ight to enforce the new provisions and
merely authorized discretionary grants to states wishing to improve their system. Only
states w illing to grant funds to improve the defense system will be entitled to prosecution
grants.
The newJegislation will be codified in 18 U.S.C. 3600. Authorization for DNA testing
may be accomplished by "showing that the testing may produce new material evidence that
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would raise a reasonable probability that the inmate did not
commit the offense for which he is imprisoned." There are
threshold requirements, however. The applicant must assert his
claim under penalty of perjury, the evidence retained must not
b e contaminated, and the applicant must identify a theory not
inconsistent with the theory of defense submitted at trial. Oddly,
identity must not have been an issue unless the defendant pled
guilty and then the requirement is waived. There is a "soft time
limit." The application must be made in a timely fashion and
five years is presumptively timely. New section 3600A requires
preservation of biological evidence secured in relation to federal
cases unless meaningful notice of the destruction is given.
Section 421 of the new law authorizes a federal grant to
improve the quality of legal representation provided to indigents in state capital cases. These grants will be used to fund
"effective systems" for appointing capital qualified lawyers. The
original bill called for an independent authority to appoint but
that was dropped in the final bill. The Exterminator, Representative Tom Delay from Houston, was able to push through
a "Texas Carve-out" rule that exempts Texas from the federal
requirements as long as we follow the rules of the Fair Defense
Act of 2001. \'l'e know that some of our counties are still not
in compliance with the Fair Defense Act, which may disqualify
them from receiving any federal grants from this bill. Remember
that prosecutor grants from this bill require compliance with
the Fair Defense Act.
The most important part of the bill requires "reasonable
compensation" under 421 (e)(2)(F)(ii)(II) which means compensation for actual time and ser vice, computed on an hourly
basis and at a reasonable ra te in light of the qualifications and
experience and the local market for legal representation in
capital cases. The rate of $125 per hour has been suggested as
fair in most parts of the country.
Section 422 authorizes prosecutor grants but they may not
be used to fund directly or indirectly the prosecution of specific
capital cases.
Will the IPA be funded by congress? Good question. Probably only if the media continues to highlight the abuses of the
system so that it continues to be a public relations problem for
advocates of increased usc of the death penalty.
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The Innocence Protection Act of 2004 is disappointing in
some respects but certainly a forward step to death penalty
reform. d!!s
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HUNTSVILLE
A
Special thanks to Tim Evans and Lydia Clay-Jackson, course directors for the 29th Annual Texas Crimina l Trial College in Huntsville. Tim and Lydia and did an outstanding
job of handling all activities related to this year's college. We had 79 law)'ers in attendence.
Thanks to all the faculty who came to help educate the lawyers and to the judges who
recommended lawyers to attend the college. Special thanks to Hal R. Ridley a nd Judges
Barbara Hale, William L. McAdams, and Kenneth Keeling for hosting the reception. We
have already started working on next year's 30th Annual Texas Criminal Trial College. A
big celebration is planned. Please get in touch with Tim or Lydia if you are interested in
p articipating as a faculty member.
We have rescheduled the TCDLA Advanced DWI Seminar Cross-Examination of the
Arresting Officer and Expert: Lecture and Demonstration for November 4-5, 2005 at the
Crowne Plaza Hotel in San Antonio. Gary Trichter wi ll be the course d irector.

Joseph A. Martinez

EXEC UTI V E
D I R E C T 0 R' S

pER SpEC T IV E

Thanks to J.W. "Jerry" Howeth, who was course d irector for the Rules of Evidence phone
seminar. We had more tha n 138 participants. Mark your calendars for the upcom ing phone
seminar on May 19,2005, topic TBD.
Thanks to Philip Wischkaemper, Jim Marcus, John Niland, George Parnham, and M ike
Charlton, course directors for the very successful Capital/Habeas/Mental Health seminar
in Houston on Februar)' 23-25. Special thanks to Mark Olive and Denise Young with The
H abeas Assistance Training Group funded by the U.S. Courts, fo r their invaluable assistance. This is the second year they have been involved with TCDLA's h abeas train ing. We
h ad more than 300 law)'ers attend the various tracks. Next year's seminar will be in Dallas
in late April 2006.
Thanks to Sheldon Weisfeld and Rick Hagen, course directors fo r Anatomy of the '"'in
in McAllen. We had 55 attendees.
Don't forget to register for this year's 18th Annual Rusty Duncan Advanced Criminal Law
Short Course, June 15-18, 2005, at the Marriott Rivercenter in San Antonio. In addition to the
Marriott, we have a block of rooms at the Crowne Plaza Hotel. This year's course directors,
Mark Daniel and Mike Heiskell, have put together a n outstanding group of speakers.
For a list of upcoming seminar dates, please refer to page 9 and 35 of this issue or visit
our website for more detailed information: www.tcdla.com.
Good verdicts to all! 11!!!
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TCDLA & National College
for DUI Defense
Mastering Scientific Evidence in
DWI/DUI Cases
Dallas

CDLP - Indigent Defense
El Paso

~

18th Annual Rusty Duncan
Short Course
Board Meeting & Membership Party
San Antonio

CDLP - Anatomy of the Win
New Braunfels/Reception at Schlitterbahn

CDLP - Indigent Defense
Dallas

CDLP - Anatomy of the Win
South Padre
at Schlitterbahn

TCDLA - 2005 Conference on
Criminal Appeals
Co-sponsored with UT School of Law, Court of
Criminal Appeals and the
Distric and County Attorneys
Austin

ACDLA & CDLP - Rules of Evidence
Austin

CDLP - Indigent Defense
Certification
Houston

CDLP - How to Find
The Criminal Courthouse
Houston

CDLP - Phone Seminar
Austin

CDLP - Anatomy of the Win
Odessa

CDLP - Phone Seminar
Austin

TCDLA- DWI
Tyler

TCDLA: Federal Law - Dual Track
New Orleans/ Board Meetings

Note: Schedule and dates subject to change. Visit our website
at www.tcdla.com for the most up to date information.

Refer to page 35 for seminar dates beginning October 2005.
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CERTIFIED
RIVOLOUS
During her two terms sitting as a Justice on the Second Court of Appeals in Fort Worth,
Judge Lee Ann Dauphinot has seen her fair share of A11ders briefs. Her article in this month's
Voice provides insight into the appellate courts views on this subject.

Anders briefs are, of course, somewhat controversial because o ur natural tendency as
advocates for our clients is to fight to secure a new trial regardless of the odds. In fact, I once
heard a criminal defense attorney state that he would rather argue on appea l that the United.
States Constitutio n was unconstitutional before he would file a certified fr ivolous brief.

David Richards

EDITOR'S
COMMENT

Certainly no one should file an Anders brief without givi ng great thought to potential
legitimate issues. Often inspi ration will appear only after the consumption of several adult
beverages; however, if it is ultimately clear from the appellate record that there is absolutely nothing worth arguing, an Anders brief should be considered. A re-read of Justice
Dauphinot's article would p robably then prove very useful.
Keep in mind the ultimate nightmare of an appellate lawyer is that the appeal she certifies as frivo lous ends with a reversal and remand for new trial o n the basis of an issue
discovered and briefed by the defendant himself. That situation has arisen more than once
and is always embarrassing. Also there are some situations where an appeal should never
be certified frivolous, as hinted by the late Judge Sam Houston Clinton in the footnote of
an opinion of an appeal where defense counsel filed an Anders brief in an appeal from a
sen tence of death in a capital murder case.
It is also possible that an A11ders brief may be treated by a new law school graduate work-

ingas a law clerk on your Co urt of Appeals as something of a dare. 1'cm do not believe there
is any arguable error, but maybe s/he does. rvlost Court of Appeals justices warn incoming
law clerks against extreme second guessing of counsel's decisions on appeal; however, my
experience is that it docs sometimes happen. Age and experience in the law seems to lessen
the urge to Monday Morning quarterback, but law clerks on appellate courts normally have
little of either.
Should this keep you from filing an Anders brief if you belief it is appropriate? No. Should
it make you hesitate? Definitely, yes. &!s
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THE GovERNMENT
GETS AN JIJiprr IN
VENUE

101

Theresa Lucretia Strain was convicted by a jury of one count o f harboring or concealing a fugitive, her husband Robert Navarrette Chavez, in violation of 18 U.S.C. § 1071. Her
indictment charged that the offe nse " . .. occurred in the Western District of Texas and the
District o f New Mexico." Judge Robert A. Junell of the United States District Court for th e
Western District of Texas presided over the trial which was held in the Midland Division
of the district.
Prior to trial, Strain's lawyer filed no pre-trial motions challenging venue. At the close of
the government's case, a nd, aga in, at the close of all the evidence, Strain chall eng~d venue
by filing motion s fo r judgment of acquittal under f ed.R. Crim.P. 29{a) . Judge Junell denied
each of the mo tions; however, he gave the jury special instructions regarding proof of venue
by a preponderance of the evidence. The jury was also p rovided with a special verdict form
w hich stated they found that " ... the offense charged ... was begun in the Western District
of Texas." The jury returned a verdict of guilty against the defendant and sh e appealed.
F.R. "Bucl<" Files, Jr.

FEDERAL
CORNER

A p anel of the Circuit (Judges Garwood, Jolly and Barksdale) reversed the judgment of
the district court and remanded the case for entry o f a judgment of acquittal. United States 1'.
Strain , 396 F. 3d 689 {5th Cir. 2005). Judge Jolly authored the opinion of the Court. The first
paragraph of the opinion contained this language which indicated what was to follow:
The conviction would have been an easy affirmance if the case had been tried in
New Mexico. But it was not. Vl/e reverse because the evidence is insufficient to
prove that the crime of ha rboring or concealing a fugitive occurred in the Western
District of Texas, where the case was tried.
Theresa Lucretia Strain was married to Robert Nava rrette Chavez. On June 18, 2003, a
federal warrant charging variou s narcotic and firearms violations was issued for Ch avez's
a rrest. Six days later, Deput y U.S. Marshals went to Strain's residence in Midland, Texas, in
a n attempt to locate Chavez. The marshals informed Strain and two of her roommates o f
the o utsta nding arrest warrant for C havez and explained to Strain that if she assisted Chavez
in any way, she could be prosecuted . Strain told the marshals she had not spoken to Chavez
for two m onths but admitted he had called her at work on a few occasio ns - but not at a
time after the warrant was issued for him.
Two days later, on e of Strain's roommates, Elizabeth Rodriguez, called the marshals' office
a nd told them that Strain had requested that she watch St ra in's children so that she could
travel "to the next town." At trial, this roommate testified that she believed that Strain was
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referring to Big Spring, Texas, which is located approximately
40 miles from lvlidland. She related to the jury that Strain never
told her why she had made this trip.
Strain testified that on the night of]une 27th, Chavez called
her at work and told her that he wanted to turn himself in to
authorities and instructed her to meet him in Carlsbad, New
Mexico. Taking her three children with her, Strain drove to
Carlsbad and met Chavez on June 28th. He told her to rent
a room at a motel and she did so. That night and during the
following day, Strain and Chavez discussed his plan to turn
himself in; however, when Strain awoke on the morning of
June 30th, Chavez was not there. Strain testified that because
he left his personal affects in the room , she thought he would
be returning. Dressed in a nightgown, Strain took her children
to get something to eat.
Officers of the Pecos Valley Drug Task Force happened to be
on the same road as Strain and noticed that none of her three
children were wearing seat belts. They also noticed that she
was apparently wearing nothing but a nightgown. '"'hen they
stopped her, she explained that she was on vacation and was
staying in a local motel. When the officers asked her where her
husband was, she told them that he was a fugitive and that she
had not seen him for two months.
Being suspicious, the officers requested to search her motel
room and Strain consented. When the officers discovered
m en's clothing in Strain's motel room, they advised her of her
rights. She then admitted that Chavez had been in the room
that morning and that a Cadillac parked outside belonged to
him. Less than an hour later, Chavez was apprehended in an
empty lot near the motel. A grand jury sitting for the United
States District Court in Midland, Texas, returned the indictm ent against her.
In a footnote to the opinion, Judge Jolly recognized that the
constitutional and statutory requirements for venue in fed eral
criminal cases are found in the followi ng:
• Article III, §2 provides that the "trial of all crimes ...
shall be held in the State where said crimes shall have
been committed." The Sixth Amendment further entitles the accused to trial "by an impartial jury of the
State and district wherein the crime shall have been
committed."
•1 8 U.S.C. §3237(a) p rovides that, where the government alleges a continuing offense committed in
multiple dist ricts, it must show that the trial is taking
place "in any district in which [the] offense was begun,
continued, or completed."
• Fed.R.Crim.l8 provides that unless a statute or
these rules permit otherwise, the government must
prosecute an offense in a district where the offense
was committed. The cour t must set the place of trial

within the district with due regard for the convenience
of the defendant and the and the witnesses, and the
prompt administration of justice.
The following are excerpts from Judge Jolly's opinion:
.. . the relevant question fo r this court is whether the
Government presented the jury with sufficient evidence to support a finding that Strain's offense 'was
begun, continued or completed in the Western District
of Texas; such that Fed.R.Crim.P. 29(a) would not
mandate acquittal for failure to prove venue.
***
We first consider whether Strain has waived her
objection to venue by failing to raise it before trial.
Generally, '[a] defendant indicted by an instrument
which lacks sufficient allegations to establish venue
waives any future challenges by faili ng to object before
trial.' United States v. Cnrreo11-Pnlncio, 267 F.3d 381,
392-93 (5th Cir.2001). However, 'where adequate allegations are made but the impropriety of venue only
becomes apparent at the close of the government's
case, a defendan t may address the error by objecting
at that time, and thus preserving the issue for appellate review.' ld.
***
We agree that Strain's objection as to the sufficiency
of the evidence could not have been raised adequately
before the prosecution presented the entirety of its
case. Strai n did not know exactly what evidence the
government might present at t rial. Indeed, it appears
that the government itself was somewhat confused
as to what evidence it would present in support of
venue, given the incorrect assertion in its brief to this
court that Big Spring, Texas, to which Strain supposedly traveled on or about June 26, lies in the Western
District of Texas. Strain did expect, however, that
the government would call Elizabeth Rodriguez to
tes ti fy regarding Strain's telephone conversations
with Chavez. During its examination of Rodriguez,
however, the government failed to elicit any testimony
regarding those conversations. Thus, it appears that
the impropriety of venue would have become apparent
to Strain only after the prosecution had presented its
evidence. Strain's objection was therefore preserved
by her motions for acqu ittal under Fed.R.Crim.P. 29(a)
at the close of the prosecution's case and at the close
of evidence. See Id.
** *
We turn now to the substance of Strain's appeal.
Where, as here, a criminal stat ute lacks an express
venue provision, the Government must show by preponderance of the evidence that the trial is occurring
in a district 'where the offense [was] done'.
***
Thus, t he narrow question at issue here is whether
a jury reasonably could have concluded that Strain's
mvtivued ov
Aprit 2005
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CROSS-EXAMINATION OF KILLER SHRINKS
Overall Approach
Ask closed questions, one fact per question and ALV·/AYS LEADING, once you get past the introductory material. This is set
up with the Nenno hearing. Following this hearing you should know the answers to every question you ask at t rial. The lawyer
is actually testifying by making statements the witness agrees with. The questions are formulated so that a "yes" answer should
be given. This should be used in conjunction with the Nem10 motion that should require the d istrict attorney to give you any
research, studies or literature that supports the witness' methodology. The witness can be taken on voir dire prior to giving his
opinion (see notes above on 702/705 hearing).
Be cautious about crossing him on the facts of the case unless you arc very confidant about what his answers will have to be
- if you have some report that contrad icts him, etc. He will make up things to explain his reasoning and you will possibly give
him an opportunity to dig out of the hole. He must be kept under control.
T here are three general forms of cross-examinatio n: (1) elicitation for favorable facts; (2) an ostensible attack; and (3) a genuine attack. The first form permits you to argue that you've raised a reasonable doubt "out of the mouths of our very adversary."
The second form is an attack on the fringes of the expert's testimony. For example:
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• You never examined Mr. Smith, did you?

I

I

• And you make this judgment without even conducting a
psychiatric evaluation?

• You never talked with his mother?
If the expert won't speak with you, jurors will see that as proof

• Yoll didn't el'en make mz attempt to speak to his family?
That "didn't even" zinger is the last question. The ostensible
attack is appropriate when you lack the evidence to impeach
an expert whose testimony was mildly harmful, but have to
cross-examine him to avoid the appearance of con cession and
invi ting the prosecution to argue that you "n ever challenged"
the testimony.

of bias:

• Did the prosecutor tell you tiznt you didn't have to speak
with me?
• Did Ire tell you not to talk to me unless I lzad a court or
der?
• You weren't subpoened by the prosecution, were you?

The third form of cross-examination is the one most likely
to be necessa ry in a capital case. You must mount a real attack
when in your best professional judgment, you are likely to succeed, or when the expert's testimony is devastating. Killer shrink
testimony is fatal. You must therefore thoroughly prepare your
genuine a ttack. Intense preparation is a necessity because the
subject matter is not your turf and these shrinks are dangerous,
comfortable in the courtroom, and familiar with cross-examination techniques employed agai nst them.

• Itz fact, yo11 came to cor1rt l'Ollllrtarily?
Killer shrinks will sometimes accept portions of another psychiatric report. Highlight the selectivity as evidence of bias:

• You belie11ed and relied 0 11 Dr. Co11roy's reports wizen she
said that Mr. Smith was not mentally retarded, isn't that
right?

You might begin the cross-examination by contracting with
the expert so that he ca n be controlled:

• But you don't believe lzer reports wizen size said Ire suffers
from schizophrenia, isn't that true?

Q. I'm going to ask you some questions. I'd like to eiiSure
that ifyor1 can answer the qHestion "Yes" or "No," would
you be willing to do that ifyou can?

How much is he paid? The amount may be eviden ce of bias.
His indebtedness alone may be enough:

• Has tire prosecutiotz paid for your services yet?
A. I'll do my best.

• Have you even submitted a bill yet?

Q. And ifyou can't, just say "I'm son;~ I can't answer that
with a "Yes" or "No." Does that sound like a fair way to
proceed?

ATTACK ON THE SHRINK
(A) His Personal Credibility
• his bias
• his lack of sincerity
• he is unethical

• So you'll submit your bill when the trial is over?
I cross-examined Dr. Mary Anderson who exa mined my client
for competency to be executed, and I impeached he r credibility
in this way:
Q. You say you can't determine whether or not Ire knows why
he is to be executed becnr1se he didn't really cooperate with
you, right?
A. That's right.

Bias. Proof of bias ca n be powerful. Ifjurors become convinced
that the exp ert is biased, they will d iscount all his testimony.
However, bias is especially offensive to the witness, so it should
be reserved for the end of cross-examination.

Q. Yet wizen asked tlzat specific question, Ire answered your

question. He said, for preaching tlze word of God, riglzt?
A. He did at some poi11t say tlzat, that's riglzt.

• You've never testified inn capita/murder case that the
defendant was not a [llture dmzget; have you?

Q. And that's an objective basis from wlziclz to conclude tlrat

Ire is i11compete11t, right?
• Everybody you've ever testified against in a death penalty
case was n futll re dmzger?

A. I disagree.
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Q. Let me reverse it, the11. What ifyou had asked him, why
are you here on death row, and he said, for the murder of Ill)'
pare/Its-iii-law, would you then have concluded that Ire was
compete11t to be executed?

A. That and in combi11ation with the other material, yet.
Q. And so, depwding on what his response is, if he gives
you the gree11 light, the correct answer as to why he's 011 death
row, and it's the correct one 1111der the law that will put him
to death, that one you will believe; but if Ire gives you the absolute opposite, which is the statement of his delusio11 that he
is 011 death row for preaching the word of God, that one gets
discou11ted and you wo11't agree with that, right?

A. Wrong.
Lack of Sincerity.
The expert is subject to impeachment like any other witness.
Attacks on credibility are easily grasped by jurors. While jurors
respect humble and sincere experts, they resent the pompous
ass. If you show that the expert is more interested in his own
reputation than telling the truth, then you have impeached his
sincerity. If you get one of these, reveal his inflated egotism to
the jury and they will hate him.
He is Unethical.
1. Ethics and Psychiatrists

The American Medical Association adopted broadly-stated
Principles of Medical Ethics to govern the professional activities of all doctors, including psychiatrists. Am. Medical Ass'n,
Principles of Medical Ethics (1980). In 1981, ethical standards
for psychiatrists were set forth in Tire Principles of Medical Ethics H1ith Annotations Especially Applicable to Psychiatry, which
restates the principles of medical ethics formulated by the
Am erican Medical Association and specifies their application to
psychiatry. These principles have been amended, most recently
in 2003. 1
Section Seven of"The Principles" states that:
"[p )sychiatrists are encouraged to serve society by
advising and consulting with the executive, legislative
and judiciary branches of the government" but that
" [i]t is unethical for a psychiatrist to offer a professional opinion unless he or she has conducted an
examination ... "
Section Four states:
Ethically the psychiatrist may disclose only that information which is relevant to a given situation. He/she
should avoid offering speculation his fact ... The psy16 VOICE FOR THE DEFENSE
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chiatrist must fully describe the nature and purpose
and lack of confidentiality of the examination to the
examinee at the beginning of the examination.
It is clearly unethical for a psychiatr ist to testify about a
defendant's dangerousness solely on the basis of a "hypothetical" question. It is equally unethical for the shrink to testify on
the basis of an examination conducted without prior warning
to the defendant of the nature and purpose of the examination
(the other records of the defendant where the shrink didn't
warn him at that time).

The killer psychiatrist is violating his Hip pocratic oath to do
no harm. The American Psychiatric Association "strongly opposes any participation by psychiatrists in capital punishment,
that is, in activities leading directly or indirectly to the death
of a condemned person as a legitimate medical procedure."
American Psychiatric Association: Statement on Medical Participation in Capital Punishment (1980). 2
The American Psychiatric Association has also said:
The psychiatrist who is not careful can mislead the
judge or jury into believing that a person has a major
mental disease simply on the basis of prior criminal
behavior. Or a psychiatrist can mislead the court into
believi ng that an individual is devoid of conscience
on the basis of a description of criminal acts alone .
... The profession of psychiatry has a responsibility
to avoid inflicting this confusion upon the co ur ts
and to spare the defendant the harm that may result.
If the psychiatrist uses a term such as sociopathy or
antisocial personality disorder, that term should be
defined precisely. The psychiatrist must be able to
explore the kind of thinking that has gone in to the
change in terminology over t he years and must acknowledge the tenuous nature of the concept. Given
o ur uncer tainty about the implications of the findi ng,
the diagnosis of sociopathy or antisocial personality
disorder should no t be used to justify or to support
predictions of future conduct. There is no certainty in
this area. Adding the pejorative term "sociopathy" to
the predictive equation without substantial explanation obfuscates the issue.
American Psychiatric Association, PsychiatJy ill the Sentencing
Process, A Report of the Task Force 011 the Role of Psychiatry i11

the Sentencing Process.
Some prosecutors have ... asked psychiatrists to testify
about a defendant (frequently about the problem of
future dangerousness) without having examined the
d efendant. In such cases, the psychiat rist may have
access to the defendant's records, may have been able to
interview acquaintances of the d efendant, or may have

had the opportunity to observe the defendant in court.
A variation on this practice is for the psychiatrist to
be asked to respond to "hypothetical" questions in a
sentencing hearing. The prosecutor using this technique might detail the defendant's history and then
ask the psychiatrist to comment on a "hypothetical"
perso n who displayed these traits. Often here, too,
dangerousness is the focus of the assessment.
While the Supreme Court has ruled that such testimony may be ad missible there is good reason for
psychiatrists to shun such practices. The accuracy of a
report or testimony based on limited informa tion and
unsupported by the many clinical conferences that can
be made by first-hand examination of the defendant is
questio nable. In situations in which such testimony is
allowed it is imperative that the psychiatrist fully acknowledge all of the scientific limitations of opinions
which are not based on clinical examination.
American Psychiatric Association, Psychiatry in the Sentencing
Process, A Report of the Task Force on the Role of Psychiatry in
the Sentencing Process. Killer shrin ks do not follow the ethical
guidelines of their own profession.3

• You are familiar with the American Psychiatric Association?
• Would you tell tl1e jury what the APA is?
• Do you know how many psychiatrists are licenses in the
US?
• Do you now how many of those are members of the APA?
• You are aware that the APA publishes many works in the
field ofpsychiatr;~ are you not?

United States Supreme Court in 1983 m1d in that brief
said that
(pick out what you like from the
attached).
• }'<:Ju are aware that the APA appointed a Task Force in
the early 1980's that studies Psychiat1y in the Sentencing
Process, are you not?

• Your testimon;~ if admitted, would be a part of the sentetlcing process, is that right?
• You are aware that the APA task force, at page 24, of the
Task Force Report stales:
(Again, you have mailed him previously a copy of the Barefoot
v. Estelle brief, the Task Force report and the Ethical Guidelines).
"Considerable evidence has been accumulated by
now to d emonstrate that long-term predication by
psychiatrist of future violence is an extremely inaccurate process."

• }'cm are aware of the wrrent APA position on the ability to
predict dangerousness are you not, Doctor?

• What is that position?
"[P]sychiatrists have no special knowledge or ability with
whi ch to predict dangerous behavior. Studies have shown
that even with patients in which the re is a history of violent
acts, predictions of future violence will be wrong fo r two out
of every three patients." American Psychiatric Association:
Statement on Prediction of Dangerousness, March 18, 1983.4
2. Ethics and Psychologists

Comparable and more detailed ethical obligations exist for
psychologists. American Psychological Ass'n, Ethical Principles
of Psychologists And Code of Conduct ( 1992). Principle Eight
requires that "[i]n reporting assessment results, psychologists
indica te any reservations that exist regarding validity or reli• And when the APA speaks, it speaks 011 behalf ofat least n
majority of the _ __ thousand psychiatrists?
ability ... [and] strive to ensure that the results of assessments
and their interp retation are not misused by others." Principle
• Are you a member of the APA?
Six requires that" [ p ]sychologists fully inform consumers as to
the purpose and nature of an evaluative ... procedure, and [that)
• You are aware of the APA's posit ion of the ability of psychia- they freely acknowledge that clients ... have freedom of choice
with rega rd to participation."
trists to predict future dangerousness are you not?

• l'<m would comider that what comes from the APA to be
authorital i11e?

• What is the APA's position on n psychiatrist's ability to predict future dangerousness?
-OR -

• !'clu are aware that the APA submitted a brief to the

(B) His Expertise
• he is ignorant of basic principles of his discipline
• he lacks specific education on the topic of his proposed
testimony
• he lacks relevant degree, coursework or education
• h e lacks experience specifically regarding estimations of
April 2005 VOICE FOR THE DEFENSE 17

dangerousness
• he is not a specialist, but a "jack of all trades"
• a better qualified expert was available, but opponent
failed to call him
• his qualifications are inferior to your expert
Psychiatrists are trained in medicine which they don't practice.
Instead, they practice psychology which they didn't pursue as
a profession. Ask some basic questions about psychology, especially questions of numbers, making it clear to the jury that
you arc testing his knowledge:

Q. All right. Hm'e you re1'iewed your own C\1 nlly time
today?

A. Well, I looked nt it.
Q. All right. Well, do you remember ill '93, you presented to tire
Texas Association ofPhysical Therapists convellt ioll "The Psychological Dimensiolls ofChrollic Pain" ns n preselltntion?

A. I remember the presentntioll.

Q. Ill '94, you made n preselltntion "Mind inn Painful Body"
• How numy categories ofschizophrenia nre there?

to the Sou thwestem Associnti011 of Disability Examiners?

• How many personality disorders are there?

A. Yes.

• What is the difference betwee11 Narcissistic Personality Disorder nnd Antisocial Personality Disorder?
• These questions are just elementary psych inti)', and yet you
can't remember one of them?

This permitted me to cast him as a "pain doctor" who really didn't know much about schizophrenia. It also contrasted
sharply with my four well-credentialed and experienced experts
whose expertise matched the issue at hand.
Be prepared to confront the killer shrink with learned treatises stating the principles you're going to question him abo ut.
Rule 803(18) is the "Learned Treatise" Hearsay Exception:

If the expert falters, then:

• Do you even know........ ?
If this goes on, you can end with the suggestion that the expert
doesn't know the answer:

• Never mind, doctor; tlrnt is nil.
Attacks o n the shrink's lack of education or coursework are
laid pretrial in the Nenno or voir dire hearing. Question him
extensively so that you can choose what to elicit in front of the
jury. I impeached Dr. Parker who was testifying for the State on
the competency of a person s uffering from schizophrenia:

Q. Yo u were the Director of Psychological Services, Chronic
Pain Management Program a t Shoal Creek H ospital from 1977
to 1983, right?

To the extent called to the attention of an expert witn ess upon cross-examination or relied upon by the
expert in direct examination, statements contained
in published treatises, periodicals, or pamphlets on
a s ubject of history, medicine, or other science or ar t
established as a reliable authority by the testimo ny o r
admission of the witn ess or by other expert testimony
o r by judicial notice. If admitted, the statements may
b e read into evidence but m ay not be received as
exhibits.
Once the exp ert acknowledges material as "reliably authority"
in psychiatry, then you can read from it. See, e.g., l.OI'ell v. State,
831 S.W.2d 387 (Tex.App. - Amarillo 1992). 5

ATTACK ON THE THEORY
A. Yes.

Q. And tlren, you were tire Director of Psychological Sen ,ices,
Chronic Pain Management Program nt St. David's Hospital
from 1983 to 1989, right?
A. Yes.

• the theory is invalid
• the theo ry is imprecise
• the theory has limited verification
there is only limited acceptance of the theory within his
discipline
• there are better ways of assessing persons that h e neglected
to use

Q. And in 1992, you were involved in n workshop entitled

Psyclrologicnl Issues in the Treatment ofChronic Pain Patients,
tme?
A. I'll take your word 011 the date Oil that, yes.
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A risk assessment includes clinical and actuarial info rmation about a particular person and the relevant circumstances.
The killer shrink isn't there to testify about risk assessment; he
can't because he hasn't evaluated your client. He is there to
make a dangerousness judgment about a hypothetical person

- a speculative prediction about a nonexistent person. This
permits him to persuade the jury that the defendant will be
a future danger without ever necessarily saying so explicitly.
The American Psychiatric Association has recognized what
the courts won't:
The use of psychiatric testimony on this issue causes
serious prejudice to the defendant. By dressing up
the actuarial data with an "expert" opinion, the psychiatrist's testimony is likely to receive undue weight.
In addition, it permits the jury to avoid the difficult
actuarial questions by seeking refuge in a medical
diagnosis that provides a false aura of certainty. For
these reasons, psychiatric test imony on future dangerousness impermissibly distorts the fact-findingprocess
in capital cases.
Brief for American Psychiatric Association, as Amicus Curiae,
at 9, Barefoot v. Estelle, 463 U.S. 880 ( 1983) (No. 82-6080).
His testimony will invite fallacious reasoning: People like
that are future da11gers. The defe11dn11t is a perso11 like that.
Therefore, tile defe11da11t will be a future da11ger. The problem with this syllogism is that it argues what is true of the
whole must be true of its parts. Logicians call this the "fallaC}'
of division" or the fallacy of ig11omtio ele11chii-the fallacy of
irrelevant evidence. U11ited States v. Stalldefer, 610 F.2d 1076,
1106 (3rd Cir. 1979)(Aldisert, }. concurring and dissenting).
Fallacy of division is "erroneously reasoning that what holds
true of a composite whole necessarily is true for each component part considered separately." Ig11omtio ele11chii is "irrelevant
evidence, proving unrelated point B instead of point A, which
is at issue, or disproving point D instead of point C." ld. If
cou rts ever come to understand their own contribution to this
illogic, perhaps killer shrink testimony will become admissible.
His own profession condemns his testimony because the
theory that a psychiatrist can expertly predict future behavior
is invalid. The American Psychiatric Association wrote in an
amicus brief in the case that makes killer shrink speculations
admissible:
Psychiatrists should not be permitted to offer a prediction concerning the long-term future dangerousness of a defendant in a capital case, at least in those
circumstances where the psychiatrist purports to be
testifying as a medical expert possessing predictive
expertise in this area. Although psychiatric assessments
may permit short-term predictions of violent or assaultive behavior, medical knowledge has simply not
advanced to the point where long-term predictions
-the type of testimony at issue in this case- may be
made with even reasonable accuracy. The large body
of research in this area indicates that, even under the
best of conditions, psychiatric predictions of long-

term future dangerousness are wrong in at least two
out of every three cases.
Brief for American Psychiatric Association, as Amicus Curiae,
at 9, Barefoot v. Estelle, 463 U.S. 880 (I 983) (No. 82-6080).

• Doctor Coons you have come here to give us a scie11tific
opi11ion have you 11ot?
• You would agree that some scientific opinions are good
and some nre bad?
• That good scientific opinions are based 011 good scientific
methods used to arrive at thnt opinion?
• It is just like a good fou/ldation for a house, ifthe foundation
is 110 good, then tl1e house will be 110 good?

Think of another analogy, perhaps from language suggested by
the jury in I'Oir dire or something in the news or specific to that
locale, that the jury can use to follow this so that they don't get
lost in the language, try to keep it basic:

• If I am riding down the road in a sports utility vehicle, it
doesn't make any difference how good that thing looks if I
have bnd tires on it? If that SUV is not designed properly and
it will tip over easily, it doesn't make a11y difference how good
the tires are does it?
• If an opinio11 is not bnsed on good science then it is not a
good scientific opinion, would you agree?
• You have k11own for ma11y years that good science is developed
through good research, have you not?
• Good research includes thorough testing of the methodology
thnt will be used it1 arriving at opinions, does it not?
• If done properly, this testing is organized i11to well dowmellted studies, is it 11ot?
• If done properly, you would agree that the studies produce
data that scientists can rely on?
• These studies aitd data are reported it1literature that is read
by those in that partiwlarfteld ofscience, are they 110t? {haw
him admit to examples of appropriate litemture in psychiatry
that you suggest]
• Those that rend the results of the studies ill the literature
have the opportunity to agree with the results or disagree with
the results?
• This is what we call "peer review': is it not?
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• You would agree that unless scientific opinions are based 011
these steps then one cannot say that the opinion is based 011
good scie11ce.
• You have testified that you, ns a IIWII ofscience, cn11 co11sider
a person's {rend off what he has listed for you as the information
thnt he has considered i11 formulating his opinio11, they will
likely include the followi11g] (1) history ofviolence, (2) attitude
nbout violence, (3} current offense, (4} basic persotwlity (5}
presence or lack of conscie11ce, (6} opportu11ity for violence i11
the future, that you can predict the probability tlwt one would
commit acts of violence in the future?
• You kl10w of110 resenrch tlwt says that methodology that you
use to arrive at that opi11io11 is scientifically reliable, do you?

• We hear of rates of error when we hear the results ofpolitical polls, plus or minus five percent. These rates of error tell
us how accurate or i11accurate the opi11io11 might be, would
you agree?
• Ifo11e does 110t know the rate oferror the11 o11e does not k11ow
how anyth i11g about the accuracy of the opinio11?
• 011e way to tell the error rate is to look at those cases where
you have testified, would you agree? (See above)
• You call determine the rate of error by looki11g at the records
of each one of those cases to see which of them continued to be
a threat to society, is that right?
• How many opinions 011 future dangerousness have you give11

You have subpocned him to bring with him any such research, if
he brings any, make sure that it applies to forensic assessments
just like yours. It is likely that he will not have anything. If he
refers to Park Dietz, cross him on Dietz's article on "Excellence in
Forensic Psychiatry. If he cites DeKleva, cross him on his recent
article that says that a combination of m ethods is best.

• You know of 110 studies that say that methodology thnt you
used to arrive at your opinion is scientificnlly reliable, do you?
(Again, this has been covered by the subpoe11a or court order
ifyour pre-trialmotio11 was granted).
• You know of 110 literature that says that the methodology
that you used to arrive at your opinio11 is scielltificnlly reliable, do you?
• You would also agree that just because someo11e with several
degrees to their name says that somethi11g is tme, does not
make it tnte?
• You would agree that just because you, yourself say that
somethi11g is so, does not make it so?
• And you would agree that your opinions should be subject to
the same scmti11y as m1y other professional ill the field?
• And just because your opinio11 has been accepted in the past,
it still IIIIISt be subjected to the same scrutiny as any other
professional i11 your field who is testifying in this area, would
you agree?

i 11 capital cases?

• In how many of those cases have you examined the disciplinary records ofTDCJ to determine if the perso11 has committed
an act of criminal violence?
• In now many of those cases have your examined the disciplinmy records ofTDCJ to determine if that person has been
a continuing threat to society?
• You are not able to tell this court that el'ell one of those you
have condemned as viole11t offenders, hm'e in fact committed
1 iolent acts, are you?
1

• You are not able to tell this court that even one of those you
have co11demned as continui11g threats to society have in fact
bee11 a threat to a11yone?
• I11 fact, you are familiar with the research that says that
predictio11s offuture dangerousness have a rate of error of two
out of three, are yo11 not?
• That means that for every opinion, the doctor (and preslllnably the j111y that sentences the man to death based 011 that
opinion) are wro11g two out of three times.
• You have testified that you don't know what your error rate
is, would yo11 agree, Doctor?
• Then your error rate could be three out of three, is that not
tme?

This is designed to wake up the judge and the witness is bound to
say yes or at least that he does not know- if he does not know
if his opinion should be admissible or not, he looks foolish.

• A11 error rate of three out ofthree would mean that yo11 were
wrong every time, is that not right?

• You would also agree that m1 additional way to determi11e
if the science that supports an opinio11 is good science is to
determine the rate of error.

• So when you tell the court that you have testified;,, _ _ _
cases, you could have been wrong in all
cases, is
that not right?
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• In how IIUJIIY of those cases hns the defe11dnnt been se11tenced
to death?
• You nre nwnre thnt jurors mny well give your opinio11 greater
credibility because you nre n psychiatrist, nre you not?
• In fnct, the Pri11ciples of Medical Ethics thnt nre applied to
psychiatrists cautions psychiatrists ngninst making public stntemelrts with the authority of the profession unless it is accurate
nnd relinble, wortld you agree (Section 7(1) " ... psychiatrists
should avoid clanking their publicstatements with the nut/rarity
of tire profession .. .'~
• Tel/us what till error rate of three out of three would be?
• You would agree thnt your opinio11 lrns 11one ofthe hallmarks
ofgood science?
• If it is 110t good science then is has 110 business in this courtroom, does it doctor?
Object to the doctor providing opinions as an expert. If this is
part of your cross after he has given an opinion, move to strike
his testimony. The judge will probably overrule you but it will
help to further preserve the issue for review and will give you
an opportu nity to restate all the reasons his opinion is deficient
from a psychiatric standpoint and should be stricken.

ATTACK ON THE ASSUMED FACTS
• contrast assumed facts with other facts
• vary the assumed facts
• show that he cannot remember the facts in the original
hypo thetical question
• contrast hearsay reports wi th observed facts
• question the hearsay declarant's credibility
Contrast Assumed Facts. The hypothetical question is vulnerable to all these various attacks. One approach is to contrast
assumed facts with personally observed ones.

• You know nothing of your OIVII knowledge about the facts
in this case?
• Your answer is merely your opinion on the facts that the
prosecution hns recited to you?
• And Docto1; you nre not telling this judge tilld this jury you
have made a diagnosis of till)' sort regardilrg Mr. Smith?
• In fact, you have never actrwlly evaluated Mr. Smith,
right?
• Everything you've told this jury aborlf your expert opinion
- that's all based 011 rending the file, isn't it?

• And not based 011 any examination done by yort?
• Doct01; ifa man you'd never met called you on the phone and
described a series ofsymptoms, you would not feel ... comfortable prescribing a course of treatment for acute gall bladder
attack, would you?
• br other words, Doctor ... in the field of medicine, there is
usually 110 substitute for actually examining a patient wizen
it comes to making a diagnosis. Or you'd not decide to operate 011 somebody without having looked them over first. Isn't
thnt correct?

Another Approach:

• You hm'e been a clinical psychia trist for many years?
• Clinical means tire work tlrat you do with your patients in
your office?
• You have testified about tire nwny patients tlrat you lwve
seen both in nnd out of tire criminal justice system?
• Pnrt ofyour clinical practice involves assessing tire problems
ofyour patie11ts?
• Unless you know their problems you CtiiiiiOt treat them?
• Tlris assessment process involves you sitting dow11 witlr the
patient for l'til)'illg lengths of time?
• This time with tire patient is important to your assessment?
• I11 your clinical practice you would not co11sider assessi11g
n clie11t's problems nnd prescribing a treatment plnn wit/rout
meeting extensively witlr your pntie11t?
• In fnct, it would be wretlricnl for you to do so
• The Principles of Medical Ethics is the code tlrat applies to
psychiatrists, do they not?
• Tire American Psychiatric Association code of ethics, Section 7, nlso snys it is unethical to try to predict future conduct
without meeting with n defendant?

• You did 110t meet witlr tire defendant did you doctor?
• You were not nble to determine if my client's belrnvior was
due to sclrizophrenin? Bi-polar disorder? Depression?
• These three conditions nre routinely trentnble by mental
lrealth professiona ls are they not?
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• Treatable by mental health professionals srtch as those at
TDC]?
Vary the Assumed Facts. If the evidence in your case permits
it, consider varying the assumed facts. Ask whether your facts
"might affect" the killer shrink's opinion. Or if the assumed
facts recited by the prosecution are untrue or contested, ask
the expert whether the removal of that fact "might affect" his
conclusion. So if the facts were actually different ... your opinion
might be different, is that correct?
Lengthy Hypotheticals. Ask the expert to repeat all the elements
of a lengthy hypothesis recited by the prosecution. He'll probably say he can't because they often aren't listening carefully.
Ask him to recite "even I 0 of the facts ." This will permit you to
argue that the expert was predisposed to giving the prosecution
an opinion favoring death and he "didn't even bother to listen"
to the facts that the opinion was supposedly based on.
Attack the Hearsay Reports. The expert can rely on hearsay
reports to form his opinion. Highlight the fact that he is relying
on these reports and has no first-hand knowledge. You can also
question the credibility of the declarant, then underscore that
the expert never sought to verify the report. E.g., Have you ever
talked to any of the persons who made these entries?

OTHER CROSS-EXAMINATIONS
The Psychopathy Checklist
The PCL-R is an instrument that is designed to measure a
"psychological construct" known as "psychopathy," a term
which is not defined. It originally meant merely someone with
a psychological defect. Then psychopathy was equated with
"moral insanity" in the nineteenth century. "Psychopathy"
has never been included in any edition of the American Psychiatric Association's official manual o f mental disorders, the
Diagnostic and Statistical Manual of Mental Disorders (DSM).
Nevertheless, it purports to be the best psychopath-finder to
date. If the person is a psychopath, then he is more likely to
be a future danger.
Its creator states that an evaluator must be "qualified to purchase
or use" the Hare instrument by completing " the Hare PCL-R
training program." Because only those "qualified" by Hare may
have access to the instrument, it is effectively insulated it from
scientific critique.6 Robert D. Hare, The Hnre PCL-R: Some
Issues Concerning its Use and Misuse, 3 Legal & Crim. Psych.
99 (1998).
It purports to predict violence in offenders and psychiatric

patients by assessing "a constellation of affective, interpersonal
and behavioural characteristics." The instrument consists of20
risk factors, scored on a three-point scale (Hare originally had a
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two-point scale), with a score of greater than 30 (on a 40-point
scale) indicating a strong propensity for violence. 7 According
to the PCL-R, IS percent to 25 percent of the general prison
population is characterized as violent. Because of its subjectivity, Hare recommends that "at least two independent ratings
be obtained and averaged," and those with a vested interest in
the outcome are told that they should not administer the test.
The assessment procedure typically consists of an interview
and review of available collateral information. Hare, PCL-R
(2nd ed).
The test has acceptance in state commitment proceedings and
among parole boards. However, its acceptance in court is another matter. While PCL-R testimony was approved in United
States v. Bamette, 211 F. 3d 803 ( 4'h Cir. 2000)(federal death
penalty case), a federal district court has more recently held:
The Court takes issue with one of the proposed tests
in particular. In recent years, the reliability of the Interview Schedule for Psychopathy Checklist-Revised
("PCL-R") has been called into question as an indicator of a defendant's future dangerousness. Specifically,
following an extensive review of literature addressing
institutional violence and the PCL-R that concentrated
on the use of the PCL-R in capital sentencing proceedings, John F. Edens, a psychologist with extensive
experience in the area of risk assessment concluded,
"the position that PCL-R scores for any one offender
provide much useful information regarding his relative or absolute risk for future institutional violence
while incarcerated clearly is untenable ...." Edens, ].
F., Petri! a, ]., & Buffington-Vollum, J. K. (200 1) Psychopathy and the death penalty: Can the Psychopathy
Checklist-Revised Identify Offenders Who Represe11t ·~
Continuing Threat to Society?" Journal of Psychiatry
and Law, 29:433-481; see also Edens, ]. F., (Oct. 2001)
Misuses of the Hnre Psychopathy Checklist -Revised in
Court: Tivo Case Examples, Journal of Interpersonal
Violence, Vol. 16, No. 10, 1082-1093; Declaration of
Thomas V. Ryan, Ph.D, ABPP, United States 11. Stitt,
Cause No. 298 CR 47 (E.D. Va.) Document No. 175,
filed March 18, 2004. Thus, due to the uncertainty of
the validity and reliability of the PCL-R as it is used in
capital sentencing hearings, the government and any
of its experts is prohibited from utilizing this test in
evaluating Defendant Thomas.

United States v. Thomas, 320 F. Supp. 2d 790, 794 (Ind. 2004) .
See also Mark D. Cunningham & Thomas J. Reidy, Don't Confuse
Me with the Facts: Commo11 Errors in Violence Risk Assessment
at Capital Sentencing, 26 Crim. Just. & Behav. 20,30-31 (1999);
Ivan Zinger & Adelle E. Forth, Psychopathy nnd Canadian Criminal Proceedings: The Potential for Human Rights Abuses, 40 Can.
J. Criminology 237, 238,249-52, 255-60 (1998).

Two other tests, Violence Risk Assessment Guide (VRAG), the
Historical/ Clinical Risk Management 20-item scale {HCR-20),
incorporate the PCL-R, although the VRAG eliminated the
clinical assessment requirement and is meant to assess future
violence of an offender "if given the opportunity."

Clinical vs. Statistical or Actuarial Method of Violence Risk
Assessment
If you are going to offer a violence risk assessment that is based
on a statistical base rate or actuarial approach you might consider getting the opposing expert to acknowledge that existence
(and superiority if you can get him there) of the actuarial
method. If he agrees, then your witness is set up, if he does not
agree then your witness may be able to discredit him with good
testimony about the overwhelming consensus that actuarial
methods are superior to clinical ones.
His is Just a Purchased Opinion

• You would agree that opinions that are based on bad science
can mislead jurors?

those two, knowing there were more. If he just agrees that he
mentioned only two then: You have been in this business long
enough to know that is not tnte, haven't you?
• You would agree that ifyou/eft the jury with tlte impression
that there was only general population and death row, that this
would be misleading the jwy?
Here, take hi m through the procedures that are used at TDCJ
-sec what he will admit to. If he says he does not know, this
reemphasizes how faulty his opinion is. If he agrees with you,
it emphasizes the ability to control inmates.

You do know that TDCJ is itt the business of dealing with those
that have committed crimes?
• You do know that TDC] has mental health professionals
ott its staff?
• You do known /I inmates are screened thoroughly before they
are assigned to general population?
Go into detail here so that you can compare the d etail at TDCJ
with the slipshod review of records that he performs.

• You wortld agree that people give opinions all the time?
• People give opinions for many different reasons?

• You know that being in general population is a reward for
good behavior?

• Some people give opinions because they are paid to give
opinions?

• You know that there are a number ofsecurity measures that
are imposed even in general population?

• You have been paid fo r your opinion here today?

• You know that if someone shows that they don't deserve
to be in general population they will be assigned to a higher
sewrity level?

Classification Issues

• You said that where an inmate was housed in TDCJ would
effect your "opinion?"

• Yo u know that there is a security classification that is called
administrative segrega tion ("ad seg") that is as secure if not
more so than the sewrity on death row.

• You are not telling us that you are an expert in prison classification?

Cross-Examination Summation

• You do not know where my client will be housed, do you?

Let me make sure that we all understand your testimony:

• You have testified in many capital trials, have you not?
• Yott testified that you have petformed thousands of assessments pursuant to court order.
• In your testimony, you mentioned only two classificationsgeneral population and death ro1v, do you recall that? (If lte
says there are many more, emphasize that he knew that but
did ttot testify to that on direct exam: We all know that you
know there are more than two classifications, Doctot; but when
the prosecutor was asking you questions you only mentioned

• You and the prosecution have presented yourself to the jury
as a mmt of science, would you agree?
• You and theprosecution have offered to tlte jwy an opinion
that you claim is a scientific opinion?
• Yet you have not been able to provide tlte jwy with any
research that supports the methods you use to arrive at your
opinion?
• You have not been able to provide the jury with any studies
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thnt support the methods you use to arrive nt your opinion?

LEN- l .cfm, and look immediate!)' undcr"How Mmtallllnesses Affect

• You hnve not been nble to provide the jury with nny litemture
thnt supports the methods you use to arrive at your opinion?

Do not attempt to trick the witness into saying that he is familiar with

People").
a non-existent treatise. It doesn't work, is ethically questionable and
it makes you look really bad.

• In nil of your mnny years of testifying, not once have you
written nn article explaining your methods to your peers?

The website is at http://www.hare.org/.
The twenty factors are: Glibness/ superficial charm; grandiose sense of
self-worth; need for stimulation/ proneness to boredom; pathological

• Therefore your methods have not been subjected to peer
review?

lying; conning! manipulative; lack of remorse or guilt; shallow affect;

• You would agree that all these things I have mentioned form
the basis of good science? Your methods have none of these?

of realistic long-term goals; impulsivity; irresponsibility; failure to

callous/ lack of sympathy; parasitic lifestyle; poor behavioral controls; promiscuous sexual behavior; earl)' behavioral problems; lack
accept responsibilit)'; many short-term marital relationships; juvenile
delinquency; revocation of conditional release; criminal versatilit)'·

• We do know that you have not performed nn in-depth examination of my client? We do know that violates the rttles of
ethics of the APA
• Your opinion was based 011 where my client wortld be housed

(Using papers by ]olm Niland and Mark Daniel, nnd the book Tlte
Methods ofAttacking Scientific Evidence by Edward /.lmwinkelried (Lexis Third Ed.)

nt TDCJ and you don't know where she will be?

Keit/1 S. Hampton has bee11 i11 pri1•ate
practice i11 Austin, Texas si11ce 1990, a11d
is board certified i11 crimina/law. After
graduating from St. Mar/s University
School of Law, in 1989, he worked as a
Briefing Attomeyfor the Honorable fudge
Sam Houston Clinton. Keith is a frequent
speaker for TCDLA, has authored mauy
scholarly publications, and currently
ser1•es ns the association's lobbyist aud
legislative clwir. He is also a Fellow ofthe
Texas Bar Fotmdaliou, a charter member
of the Austin Criminal Defense Lawyers
Association, and a member of the Pro
Bono College of the State Dar.

• Thnt means tlznt your unscientific opinion is faulty for nn
entirely separate reason?
• Without that knowledge you really can't express nn opinion
her future conduct?

011

• Doctor, the state lws paid or will pay you for your testimony
today?
At the close of the penalty phase I would move for directed
verdict and object to the jury being instructed as to future dangerousness, not only because ( 1) his opinion is not scientifically
valid, (2) he does not know where the client will be housed and
(3) he did not testify that his opinion was based on a reasonable medical certainty. Although the word in the instruction
is "probability': the state must still prove the existence of the
"probability" beyond a reasonable doubt and I believe this requires expert opinions to be based upon a reasonable medical
certainty in that field (psychiatry). Holbrook and Grigson used
that predicate in Barefoot v. Estelle.
Footnotes
The APA's website for ethics is: http://www.psych.org/psych_pract/ethics/ethics.cfm.

conduct concerning Chavez, while she was in th e
Western District of Texas, constituted the beginning,
continuation, or completion of the act of'harbor[ ing]
or conceal[ing] ... so as to prevent his discovery or
arrest'. 18 U.S.C. §1071.

***

This paper can be found at:
(http://www. psych.orgledu/other_ res/lib_archives/archives/198002.
pdf).
Other sources of ethical guidance for psychiatrists arc American
Academy of Psychiatry and the Law, Ethics Guidelines for the Practice
of Forensic Psychiatry (1995) and American Psychiatric Ass'n, The

Pri11ciples of Medim/ Ethics Wilh Annotatio11s Especially Applicable to
Psychiatry (1998).
This is available at http://www. psych.org (accessible in pdf file under
"Public Information" or http://www.psych.org/public_ info/VIO-
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This court has been clear in its holding that 18 U.S.C.
§ 1071 'requires some affirmative action to support
a conviction. Failure to disclose a fugitive's location
and giving financial assistance do not constitute harboring, but any physical act of providing assistance
... to aid the prisoner in avoiding detection and apprehension will make out a violation of section 1071'.
United States v. Green, 180 F.3d 216,220 (5th Cir.l999)
(quoting United States v. Stacey, 896 F.2d 75, 77 (5th
Cir.l990)).

** *
The government first contends that a jury reasonably
could infer from the evidence presented that, during
the June 27 telephone conversation, Strain 'warned
Chavez about the outstanding warrant and the fact that
officials had come to her residence looking for him.'
***
In the case before us, there is no evidentiary hook to
which the jury might attach the inference suggested
by the government. The only hook available is the
telephone conversation occurring on June 27, the night
before Strain left for Carlsbad. The only evidence in
the record concerning the content of that conversation
com es from the testimony of Strain herGelf. To be sure,
the entirety of the government's argument relating to
'concealing by warning' rests on this testimony:
Q. AJI right. Now, after you had this conversation with
Deputy Mall:well, did Robert Chavez try to get in touch
with you again?
A. They said that he had called during the day, but I
wasn't there. And then a couple of nights before he had
called and said he- he was very depressed. He had
a lot of things on his mind, like about he didn't want
to live no more. But he wanted to talk through to see
where he wanted to turn himself in. We were having
a real personal discussion.
** *
Q. Did you tell Mr. Chavez- did you give Mr. Chavez
Mr. Max...well's number and tell him to turn himself in
to Mr. Maxwell?
A. I told him everything that had been going on for
the last two months. I told him everybody who came
up to me, who approached me with th is. And he also
told me that he wasn't wanted; that everybody- they
were just trying to get to this other guy that he knows;
that they're just saying that so I would probably say
something that I wasn't supposed to, and that - he
said that he didn't want to go through Ma>..'\vell because I - what I had told him Ma>..'\vell said. He told
me, 'Oh, okay. I'm going to walk up to Maxwell, and
he's just going to drop me like that.' And I was like, 'I
know this other guy.' That is when I brought in the
other - Roberts.
On cross-examination, the government had a clear
opportunity to elicit more information concerning the
content of the telephone conversation, but elected to
ask only one question, which had no relevance to the
'warning' theory it advances on appeal:
Q. But you admit you were called in Midland; you
agreed to meet Robert, who you knew was a fugitive
in Carlsbad; is that correct?
A. Uh-huh.

and harbor Chavez in New Mexico, there is nothing in
the testimony to suggest that Strain warned Chavez to
stay away from Midland in general or her residence in
particular. Indeed, an opposite inference is suggested
when the conversation is considered in the context
of the record as a whole: she gave no such 'warning'
because a 'warning' would have been superfluous.
Chavez apparently had fled M idland immediately
after his indictment was issued, and thus, was aware
that authorities were searching for him there. Further,
the record lends no doubt that, at the time of the
conversation, Strain was aware of Chavez's presence
in New Mexico and his strategy of avoiding Midland.
Moreover, even if we assume that a 'warning' to stay
away from Midland implicitly was tucked into this conversation somewhere, an observation of the obvious
would not have provided Chavez any measure of'aid
... in avoiding detection o r apprehension'. See Green,
180 F.3d at 220. All of the evidence - that is, all of
the evidence- that speaks to this subject matter unequivocally suggests that at the time of this telephone
conversation, Chavez knew of the risk of apprehension
and was intentionally avoiding Midland in general and
thus, by necessity, Strain's residence in particular.
***
In sum, the government, which had the burden of
proof, has failed to proffer evidence from which a
jury could infer that it was more likely than not that
the alleged warning occurred; the conversation upon
which the government relies only shows that Strain
had a general desire to assist Chavez, and made plans
to do so in New Mexico.
Finally, the Government contends that, even if Strain's
telephone conversations were not, in themselves, violations of§1071, they were part of a contin uing offense,
begun in the Western District of Texas, such that venue
would be proper under 18 U.S.C. §3237(a). On its face,
this argument has some appeal. Given the particular
facts of th is case, however, we cannot agree.
***
Nonetheless, §3237(a) does not exempt continuing
offenses fro m the general principle that preparatory
acts alone cannot support venue. See United States
v. Beech-N11t N11 tritio11 Co1p., 871 F.2d 11 81, 1189-90
(2d Cir.1989). Strain's telephone conversations with
Chavez and subsequent journey through the Western
District of Texas toward Carlsbad, although indispensable to the ultimate act of harboring in New Mexico,
were preparatory acts for the commission of the actual
crime- much like purchasing a gun and traveling to
a bank to commit a robbery - and thus insufficient
to support a finding of venue. d!!s

AJthough there is ample evidence to show that, during
this telephone conversation, Strain made plans to meet
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The Anders Brief- What is it and how do you do it?
As with any other specialized area of the law, criminal law has developed its own arcane language. \ll,'e speak of such things as
a Franks hearing, Garrett error, and Anders briefs. This article will take a closer look at the A11ders brief.

What is an Anders brief?
The Anders brief is the child of the United States Supreme Court case A11ders v. California.' An Anders brief is sometimes
referred to as a frivolous brief. But anyone who has ever tried to write one will tell you there is nothing frivolous about it. Many
appellate lawyers feel an Anders brief requires more work than a regular brief and, consequently, would rather argue that the
constitution itself is unconstitutional than file an Anders brief.
You will not find the rules for an Anders brief in the Texas Code of Criminal Procedure or in the Texas Rules of Appellate
Procedure. In Texas, the rules for writing an Anders brief are court-created and thus must be gleaned from case law dating back
to 1967. 2
In 1963, the United States Supreme Court recognized in Douglas v. Califomia 3 that the Fourteenth Amendment guarantees a
criminal appellant the right to counsel on a first appeal as a matter of right. In Douglas, the Court held that a procedure in which
appellate courts would review the record and "appoint counsel if in their opinion" the assistance of counsel "would be helpful
to the defendant or the court" did not adequately meet the mandate of the Fourteenth Amendment. 4 The question then arose:
Does an indigent appellant have a right to representation on appeal when there is no merit to the appeal?
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Anders 1'. Cnlifomin was the case that presented this issue to
the Supreme Court. Charlie Anders was convicted of possession
of narcotics, and the trial court appointed counsel to represent
him on appeal. But when his lawyer examined the record, he
found no errors requiring reversal, modification, or vacation of
Charlie's conviction or sentence. Consequently, the laW}'er wrote
the judge a letter which, in pertinent part, read as follows:
Dear Judge Van Dyke:
This is to advise you that I have received and examined
the trial transcript of Charlie Anders as it relates to his
conviction of the crime of possession of narcotics. I
will not file a brief on appeal as I am of the opinion
there is no merit to the appeal. I have visited and
communicated with Mr. Anders and have explained
my views and opinions to him as they relate to his appeal. Mr. Anders has advised me that he wishes to file
a brief in this matter on his own behalf ... 5
The Supreme Court held the letter was insufficient and that
a criminal appellant may not be denied representation on appeal based on appointed counsel's bare assertion that he or she
is of the opinion there is no merit to the appeal,6 The court
did recognize, however, that so long as certain safeguards are
observed, counsel may withdraw in some circumstances without
denying the indigent appellant fair representation. 7
Before withdrawing, appointed counsel must first conduct
a conscientious examination of the case. 8 If he or she is then
of the opinion that the appeal is wholly frivolous, counsel may
request leave to withdraw.9 The mo tion to withdraw must be
accompanied by a brief referring to anything in the record that
might arguably support the appeal. 1° Counsel must also provide
proof the defendant was notified of his rights.11
When the appellate court receives the brief, it must itself
conduct a full examination of all the proceedings to decide
whether the appeal is wholly frivolous. 12 Only after the appellate court's separate inquiry results in a finding that there are no
nonfrivolous issues for appeal may the court proceed to consider
the appeal on the merits without the assistance of counsel. " If
the appellant then files a pro se brief, the appellate court will
consider it at this point. 14 If, however, the court disagrees with
counsel and concludes there are arguably meritorious issues
for appeal, the appellate court must, prior to decision, afford
the indigent appellant the assistance of counsel to argue the
appeal. 15
In Penson v. Ohio, the United States Supreme Court found the
O hio Court ofAppeals had not followed the Anders procedures
when it granted appellate counsel's motion to withdraw. 16 The
Court further held the Ohio Court had committed an even

more serious error when it failed to appoint new counsel after
finding that the record supported several arguably meritorious
grounds for reversal of Penson's conviction and for modification of his sentence. 17 As a result, Penson had been left without
constitutionally adequate representation on appeal. 18
The Supreme Court in Penson pointed out that an Anders
brief not only assists the court in determining that counsel
has carefully reviewed the record for arguable claims, but in
marginal cases, it also provides an independent inducement
to counsel to perform a diligent review. 19 The Penson Court
stated:
The danger that a busy o r inexperienced lawye r
might opt in favor of a o ne sentence letter instead
of an effective brief in an individual marginal case is
real, no twithstand ing the dedication that t}'pifies the
profession. If, however, counsel's ultimate evaluation
of the case must be supported by a written opinion
'referring to anything in the record that might arguably
support the appeal; Anders, 386 U.S. at 744 [, 87 S. Ct. at
1400 ] ... , the temptation to discharge an obligation in
summary fashion is avoided, and the reviewing court
is provided with meaningful assistance. 20
In McCoy v. Court ofAppeals oJWisconsin/ 1 a new wri nkle was
added to the requi rements imposed on appellate counsel when
counsel determines that the appeal is frivolous. The McCoy
Court upheld the Wisconsin rule requiring that an attorney go
one step beyond those already set out by the Supreme CourtY
Under the ' .Yisconsin rule, the attorney is not allowed to present
the bald assertions that he or she has examined the record and
has found no meritorious claims on appeal. The Wisconsin rule
requires additional evidence of counsel's diligence by requiring
that, if appointed counsel is of the opinion further appellate
proceedings on behalf of the defendant would be frivolous, the
attorney must file with the Wisconsin Court of Appeals th ree
copies of a brief in which the attorney states anything in the
record that might arguably support the appealY The attorney
must then d iscuss why the issue lacks merit. The majority in
McCoy found the Wisconsin rule was fully consistent with the
objectives served by requiring that a motion to withdraw be
accompanied by a brief referring to all claims arguably supportting the appeal. 24
In McCoy, Justice Brennan dissented, joined by Marshall
and Blackmun. Justice Brennan pointed out there is a natural
conflict of interest. Because "the very State that is resolved to
deprive appellant ofliberty pays his defense counsel, he might
understandably suspect his defender's allegiance."25 The dissent
contended that requiring appellate counsel to argue against his
own client and to set forth the law showing why the appeal was
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without merit violated the very premise of our adversary system
of criminal justice.26 The dissent, although acknowledging that
defense counsel's duty to advocate is tempered by ethical rules,
argued that the Wisconsin rule unconstitutionally permits ap pointed counsel to depart from the role o f the d efender and
oppose his own client. 27
In Sm ith v. Robbins,28 the Supreme Court clarified that
strict adherence to the procedure provided in Anders is not
necessary:
[W]e hold that the Anders procedure is merely one
method of satisfying the requirements of the Constitution for indigent criminal appeals. States may
- and, we are confident, will - craft procedures that,
in terms of policy, are superio r to, or at least as good
as, that in Anders. The Constitution erects no barrier
to their doing so. 29
Neither the Texas Legislature nor the l exas Court of Criminal
Appeals has crafted an alternate procedure at this point.
In summary, an Anders brief is the brief appellate counsel
files when, after completely evaluating the record, counsel can
fi nd no argument to contend with a straight face and a clear
conscience, that his or her client's conviction or p unishment
should be reversed or reformed. The b rief must fi rst raise all
arguable points for appeal and then brief the State's side of
the case by setting out the law rendering the arguable points
frivolous.

Who can file an Anders brief?
It was not long before the courts were asked to determine
whether retained counsel could file an Anders brief or whether
th is was the province of appointed counsel only. T he consensus is that retained counsel may not file an Anders b rief, but
should inform the client that, in counsel's opinion, the appeal
is without merit. Counsel sho uld withdraw in compliance with
the d isciplinary rules. Case law generally ho lds, then, that the
Anders protections apply o nly to appointed counsel.

Plainly stated, a retained lawyer who has read the record and
does no t find any arguably meritorious poin t that might be
raised on appeal should not take the client's money and write
a brief in support of a frivolo us appeal. This does not mean,
of course, that an attorney may not write a brief arguing the
law should be changed, or even that the attorney may not file a
brief when he or she is not convinced the ap pellate court will
agree with the arguments raised in the brief.
Under Texas law, ever y individual convicted of a crime has a
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statutory right to an appeal. 30 For non-death-penalty felonies
and cer tain misdemeanor convictions, that appeal by right is to
an intermediate court of appeals. 31 Texas courts have, however,
relied on United States Suprem e Court case law in holding that
a defendant's right to assistance of counsel does not include
the right to have an attorney urge frivolous or unmeritorious
claims.32
In Jolmson, the Waco court of appeals stated, "If a retained
attorney concludes that an appeal lacks merit, counsel is obligated to inform the client o f this conclusion and refuse to ·
prosecute the appeal."33 The court fu rther held that refusing
to prosecute an appeal means that the retained attorney will
be required to file a motion to withdraw.34 But the decision
to withdraw from retained representation does no t invoke
federal constitutional concerns.35 The procedural safeguards
outlined in the Anders line of cases apply only to appointed
attorneys representing indigent defendants on a first appeal by
right. 36 Other intermediate courts of appeals have agreed with
the analysis o f the Waco court.37 Additionally, in unpublished
opinions, other courts of appeals have held that retained counsel
is no t requ ired to file an Anders brief, but must withdraw under
TEX . R. APP. P. 6.5.38

How do you handle a frivolous appeal?
1. Retained Counsel

A retained attorney who concludes an appeal lacks m erit
must inform the client of this conclusion and refuse to prosecute
the ap peal. Refusing to prosecute an appeal means that the
retained attorney will be required to file a motion to withdraw
under Tex. R. App. P. 6. 5. The retained attorney does not file a
brief, not even an A11ders brief.
2. Appointed Counsel
If an atto rney appointed to represent an indigent defendant concludes an appeal lacks merit, he or she is required to
inform the appellate court and seek permission to withdraw
from the representation. In seeking permission to withdraw,
the attorney may not simply state an opinion that the appeal is
frivolous. Instead , the attorney must continue to support the
client's appeal to the best of his or her ability. The attorney
fulfills this obligation in two ways: 1) by exerting all effort
to find legally cognizable arguments for the client; and 2) by
ensuring the client understands the available options after the
attorney withdraws.

Most courts follow the rules set o ut in this paper. But the
Waco Court of Appeals has taken a slightly different position
from the o ther courts. The Waco court has explained its reasoning in announcing the change in its rules and procedure for
handling frivolous appeals:

a. The United States Supreme Court recently stated the
procedures outlined in Anders are not mandatory. See Smith v.
Robbins, 528 U.S. 259,273, 120 S. Ct. 746,757-58, 145 L.Ed.2d
756 (2000):
Finally, any view of the procedure we described in
the last section of Anders that converted it from a
suggestion into a straitjacket would contravene our
established practice, rooted in federalism, of allowing
the States wide discretion, subject to the minimum
requirements of the Fo urteenth Amendment, to
experiment with solutions to difficult problems of
policy ...
b. The Code of Criminal Procedure dictates that responsibility for appoin tment and withdrawal of court-appoi nted counsel
for indigent criminal defendants and appellants remains with
the trial court. TEX. CODE CRIM. PROC. ANN. art. 26.04(a)
(Vernon 1989); Enriquez v. Stnte, 999 S.W.2d 906, 907 (Tex.
App.- Waco 1999)(order).
c. There is no limitation on the time frame during which the
t rial court has authority to make the appoi ntment or substitution of counsel. Enriquez, 999 S.W.2d at 908. Thus, that authority remains with the trial court ... Any motion to withdraw as
appointed counsel should be filed with the trial court. E~~riquez,
999 S.W.2d at 908; but see Hudspeth v. Stnte, 31 S.W.3d 409,412
(Tex. App.- Amarillo 2000, no pet.). 39
Excluding the filing of and ruling on mo tions to withdraw,
the Waco Court of Appeals follows the procedures set out below.

What are the exact steps appointed counsel
must take when counsel determines that an
appeal is frivolous?
1. Read the entire trial record and thoroughly research the
law.

2. Identify all possible arguments that may be advanced on
appeal. In searching for the strongest arguments available, the
attorney must be zealous and must resolve all doubts and ambiguous legal questions in favor of the indigent appellant.
3. If the only theories the attorney can discover after a thorough
and conscientious review of both the reco rd and the law are
arguments that cannot conceivably persuade the court, then
the appeal should be considered frivolous. Any point which is
"arguable on [the] merits" is by definition not frivolous.40

under a du ty to request permission from the appellate court to
withdraw from the appeal (except in cases handled by the Waco
Court of Appeals, which requires appellate counsel to file motions to withdraw with the appointing trial court). The motion
to withdraw must be a separate d ocument from the brief and
should be entitled "Motion to Withdraw from Frivolous Appeal."
It is filed in the court of appeals with the Anders brief.

What are the requirements of the motion
to withdraw?
The motion to withdraw m ust be accompanied by two exhibits. A third document is desirable:
1. A brief in support of the motion. That is, the Anders brief

must be filed in support of the motion.to withdraw.
2. A copy of a certified letter mailed to the client, informing
the client:
• that counsel is withdrawing;
• why counsel is withdrawing;
• that he or she has the right to file a prose brief, in
eludi ng information on how and where to file the
brief;
• that he or she has the right of access to the record,
including instructions regarding how to obtain the
record.
The letter should also contain references to the Anders brief
to indicate that it also has been sent to the appellant. Additionally, if counsel knows of a change of address fo r the client, the
court of appeals m ust be informed.
3. When appointed counsel files an Anders brief, it should be
accompanied by a "Notice of Filing of Anders 13rief."4 1 This
notice will facilitate identification and processing of the matter
by the clerk's office as a possible Anders case. While the notice
is not essential to disposition, it is desirable.

What are the requirements of the Anders
brief?
The requi rements of the Anders brief itself are specific. The
brief must contain a p rofessional evaluation of the reco rd demonstrating why there are no arguable grounds to be advanced.42
In the brief, the attorney must discuss and review, with the appropriate record references to both testimony and exhibits:
1. The adequacy o f the indictment or other charging instrum ent to charge the alleged crime, enhancement paragraphs, and
deadly weapon allegation or grounds to revoke probation;

4. After concluding the appeal is frivolous, the attorney is
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2. All of the pretrial motions;
3. The sufficiency of the evidence to prove guilt, enhancements paragraphs, and the deadly weapon finding or grounds
to revoke probation;
4. The jury selection;
5. All objections and the rulings thereon, discussing whether
the trial court's ruling was correct or how the appellant was not
harmed by the comt's ruling;
6. The court's charges to the jury;
7. The jury argument;
8. The validity of the punishment assessed, the sentence, and
the judgment;
9. All other issues potentially raised by the record, such as waiver
of right to trial by jury, mental competence to stand trial, effective assistance of counsel, etc.
The brief must also include citations to legal authority supporting the attorney's analysis and conclusions and a prayer,
not asking that the case be reversed, but rather that counsel be
allowed to withdraw. The above list of matters provides minimum requirements for a sufficient Anders brief. Discussion
of the above matters must include enough facts to identify the
subject of the discussion, record references to that subject, and
legal authorities relied on that led the attorney to the conclusion
that no error is presented. If there is any arguable reversible
error in the case, an Anders brief should not be filed because
the appeal is not frivolous.
Some attorneys feel more comfortable treating problem
areas in a frivolous appeal as points on appeal, even though
the attorney concludes there is no reversible error in the case.
This is permissible, and the court appreciates such guidance.
These "points on appeal" should be called "possible points on
appeal" in the brief. Regardless of whether the brief argues
possible points on appeal, it must still cover all the matters set
out above.

What happens after you file the Anders
brief?
The "Motion to Withdraw from Frivolous Appeal" triggers
the duties of the reviewing court. To satisfy both federal and
state constitutional concerns, the court must: (1) satisfy itself
that the attorney has provided the client with a diligent and
thorough search of the record for any arguable claim that might

30 VOICE FOR THE DEFENSE

April 2005

support the client's appeal; and (2) determine whether counsel
has correctly concluded the appeal is frivolous.
The appellate court cannot act on the motion to withdraw
before determining if the appeal is, in fact, frivolous. 4 l If the
reviewing court concludes that the appeal is frivolous, the
motion to withdraw is granted, and the attorney is discharged
from further obligation to the client. By granting the motion to
withdraw, the court is not ruling the appellant does not have a
right to appeal, but merely that he does not have a right to have
an attorney represent him on appeal. 44 After the appellate court
grants the motion to withdraw, the appeal continues under the
usual appellate schedule, absent further action by appellant.
Some courts, including the Fort Worth Court of Appeals, do
not grant the motion to withdraw until the opinion is issued,
if the court agrees the appeal is frivolous.
If the reviewing court disagrees with the attorneys evaluation
of the appeal, the appellate court must still grant the motion to
withdraw. The theory behind this requirement is that counsel
cannot be required to brief and argue a cause that he or she
has determined frivolous. 45 The appellant, however, retains his
right to an attorney on appeal, and the appellate court must
protect that right. 46 In these situations, the appellate court is
required to abate the appeal and remand the cause to the trial
court with orders to appoint a different attorney to represent
the appellant on appeal. 47
Counsel in an A11ders situation should also be aware of the
Texas Court of Criminal Appeals' holding in Ex pnrte Wilso11
that an appellate attorney has an obligation to inform an appellant that his conviction has been affirmed and that he can
pursue discretionary review on his own. 48 Extrapolating from
the lesson of Wilso11, appellate counsel should keep the client
fully informed about his rights and all documents filed. The
lawyer should explain the reasons for filing the A11ders brief and
discuss the merits of possible arguments with the client. A cursory transmittal letter is probably insufficient and could expose
the lawyer to a claim of ineffective assistance of counsel. The
A11ders brief itself may invite a response from the client claiming the lawyer was ineffective. lleing able to point to thorough
explanations and helpful suggestions may be of great assistance
to the lawyer in defending against a claim of ineffectiveness or
even a grievance. If the lawyer was wrong in his or her opinion
that the appeal is frivolous, the letters will also help document
the lawyer's earnest efforts.

joh11soll contains an excellent discussion of the A11ders brief
and the function of both counsel and the court. The Waco
court points out that because of the consequences of a finding
that an appeal is frivolous, the appellate courts view an A11ders
brief with concern. While there was a time when some appellate
courts were rather lax in enforcing the Anders requirements,

most courts now enforce them strictly. A brief that does not
comply with the mandates of Anders and its progeny will not
be accepted by the appellate court.

Conclusion
If the appeal is indeed frivolous and if there is absolutely
nothing that can be argued, appointed counsel has a duty to file
an Anders brief and a motion to withdraw. Retained counsel
has an obligation under the Texas Disciplinary Rules of Professional Conduct to inform a client if an appeal lacks merit and
to withdraw from the case. The Anders requirements do not,
however, abrogate the duty of counsel to advocate the interests
of his or her client vigorously within the bounds of the law.
As an attorney, you are an officer of the court, but you are also
your client's only voice. The d ecision of appointed counsel to
file an Anders brief should never be made lightly. Also, it is terribly embarrassing when the prose appellant wins a reversal of
his case at the court of appeals after his appointed counsel has
found no merit in his appeal.

34
35
36
37

38

39
40
41
42

43
44
45
46
47
48

ciplinary R. Prof'! Conduct 3.01, reprinted in Tex. Gov't Code Ann.,
tit. 2, subtit. G app. A (Vernon 1998) (Tex. State BarR. art. X, §9)).
!d.; see also Tex. R. App. P. 6.5.
johnson, 885 S.W.2d at 645.
Id.
Sec, e.g., Mays v. State, 904 S.W.2d 920 ('lex. App.-Fort Worth 1995,
no pet.); Penn v. State, 932 S.W.2d 31 (Tex. App.-EI Paso 1995, no
pet.) (op. on motion to withdraw);jeffery v. State, 903 S. W.2d 776 ('lex.
App.-Dallas 1995, no pet.); Old/tam v. State, 894 S.\V.2d 561 (Tex.
App.-Dallas 1995, no pet.).
Sec, e.g., Ex parte Delagmentiss, No. 01-00-636-CR, 2001 \AiL 170929,
at •1 (Tex. App.-Houston [1st Dist.] Feb. 22,2001, no pet.) (not
designated for publication).
Sowels 1'. State, 45 S.W.3d 690, 692-94 (Tex. App.-Waco 200 1, no
pet.).
follllson, 885 S.W.2d at 645 (relying on Anders, 386 U.S. at 744, 87 S.
Ct. at 1400).
High v. Stille, 573 S.W.2d 807,809 (Tex.Crim.i\pp. 1978).
Stafford 1'. State, 813 S.W.2d 503,510 n.3 (Tex.Crim.i\pp. 1991); High,
573 S.W.2d a t 812.
Pen sou, 488 U.S. at 82-83, I 09 S. Ct. at 35 I.
McCo)', 486 U.S. at 439 11.13, 108 S. Ct. at 1902 11.13.
Stafford, 813 S.W.2d at 5 11.
Penson, 488 U.S. at 83-84, 109 S. Ct. at 35 1-52, 102 L. Ed. 2d at 311.
!d.; Stafford, 813 S.W.2d at 511.
Ex parte \Vi/son, 956 S.W.2d 25,27 (Tcx.Crim.App. 1997).

Footnotes
1 Auders v. California, 386 U.S. 738,87 S. Ct. 1396 (1967).
2
Unlike Texas, some states have codified rules that attorneys should fol low in filing an Awlers brief. See, e.g., IowA CooE ANN. §6.104 (West
Supp. 2005); MICH. COMP. LAws §7.2li(C)(5) (West Supp. 2005); W1s.
STAT. ANN. 809.32 (West Supp. 2005).
Douglas v. California, 372 U.S. 353,83 S. Ct. 8 14 (1963).
4 Td. at 355, 83 S. Ct. at 815.
TR of R in Anders v. California, OT 1966, No. 90, No. 98, p.6, quoted
in Penson v. Ohio, 488 U.S. 75, 81 n.3, I 09 S. Ct. 346, 350 n.3 ( 1988).
6 Anders, 386 U.S. at 744,87 S. Ct. at 1400..
8

ld.
Td.

/d.
!d.
II
/d.
12 !d.

9

10

13

14
15
16

ld.
/d.
lrl.

Penson, 488 U.S. at 81, 109 S. Ct. at 350.
17 ld.
18 ld.
19 Td. at 81 n.4, 109 S. Ct. at 350 n.4.
20
Td. (quoting Nickols v. Gaguo11, 454 F.2d 467, 470 (7th Cir. 1971) (footnotes omitted), cert. denied, 408 U.S. 925 (1972)).
21 486 U.S. 429, 108 S. Ct. 1895 (1988).
22
!d. at 441-42, 108 S. Ct. at 1903.
23 ld. at 430 n.1, 108 S. Ct. at 1898 n.l.
24
Td. at 442, 108 S. Ct. at 1903.
25
Id. at 445, 108 S. Ct. at 1905 (Brennan,}., dissenting).
26
Id. at 450, 108 S. Ct. at 1908 (Brennan,}., dissenting).
27 !d.
28 528 U.S. 259, 120 S. Ct. 746 (2000).
29
ld. at 276, 120 S. Ct. at 759.
30 Tex. Code Crirn. Proc. Ann. art. 44.02 (Vernon 1979).
31 !d. art. 4.03 (Vernon Supp. 2004-05).
32 See, e.g., jol!mon v. State, 885 S.W.2d 641, 645 (Tex. App.-Waco
I 994, pet. ref'd) (relying on Peuson, 488 U.S. at 83-84, 109 S. Ct. at
351 -52).
33 !d. at 6<15 (citing McCoy, 486 U.S. at 437, 108 S. Ct. at 190 I; Tex. Dis-

boogie on down!
• marriott rivercenter
• san antonio, texas
o

june 17-19,2005

• early bird registration
available on-line
• www.tcdla.com

April 2005

VOICE FOR THE DEFENSE 31

IN THE TEXAS COURT OF CRIMINAL APPEALS
(PDRNo.~~)

NO. ______________
TEXAS COURT OF APPEALS
THIRD DISTRICT, AT AUSTIN
APPEALFRONINO. _____________
IN THE
DISTRICT COURT OF
VnLLTAMSON COUNTY, TEXAS
[Name of Appellant/Movant]
v.
STATE OF TEXAS

§
§
§

Appellant
Appellee

MOTION TO PUBLISH OPINION
TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL APPEALS:
COMES NOW,
, Appellant, by and through his attorneys, and pursuant to Rule 47.3(d) of the
Texas Rules of Appellate Procedure, moves the Court to publish the opinion of the Austin Court of Appeals issued in
the above styled and numbered cause, and in support thereof, would show this Honorable Court the following:
I.
On January 28, 1999, the Court of Appeals affirmed the conviction in this cause via an unpublished opinion. In
response to concerns raised in Appellant's Motion for Rehearing, the Court on February 25, 1999, handed down a
(Tex.App.
new unpublished opinion, which again affirmed the conviction. _____ v. State, No.
-Austin, delivered February 25, 1999). Appellant has since filed a Petition for Discretionary Review with this Court,
which is currently pending with this Court.

Appellant filed an unopposed motion in the appellate court asking it to reconsider its decision and order the opinion
published. Tex.R.App.Pro. 47.3(c) . However, this Motion was overruled. This Court is authorized to "at any time,
order a court of appeals' opinion published." Tex.R.App.Pro. 47.3(d). Appellant asserts that said opinion should be
published for the following reasons.
II.
Rule 47.4 of the Texas Rules of Appellate Procedure sets forth standards for publication of appellate opinions. Rule
47.4(a) provides that an opinion should be published if it "establishes a new rule of law, alters or modifies an existing
rule, or applies an existing rule to a novel fact situation likely to recur in future cases[.] " Appellant contends that the
opinion in this case fits squarely within this description. The Court's disposition of the first point of error regarding
disapproval of the ex parte proceeding utilized by the prosecution involves application of existing United States and
Texas law to a novel fact situation that is likely to recur unless appellants in future cases are able to rely on this case as
precedcnt. 1 Indeed, the Court of Appeals itself acknowledged the importance of this point of error. Supra, slip op.
at 4.

Moreover, the State argued on appeal that none of its actions in obtaining Appellant's medical records via such an
ex parte proceeding and order were improper, and that Appellant had no right whatsoever to a hearing. State's Reply
Brief, p. 10-11. _____, supra, slip op. at 6-7. This argument failed because the Court recognized the potential for
abuse inherent in such an ex parte action, and consequently, wisely disapproved of the procedure employed by the
prosecution in this cause. Id., slip op. at 8-9. Although the Court ultimately held the error in this cause was harmless, the bench and bar of this state must be entitled to rely on this opinion in future cases. Without the authority of a
published opinion, the prosecution will have no reason to cease its usc of such unlawful measures, and will be invited
to repeat such actions with impunity.
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TIL
The opinion issued in this cause also involves an issue of first impressio n in this state, namely the violation of a
federal sta tute in obtaining records from a V.A. Hospital. Although the Court determined the error harmless, it did so
only after expressing "reservations about the ex parte nature of the procedure by which the order was granted[.]" _ _ ,
supra, slip op. at 10. In a case wi thout such overwhelming evidence of guilt, such an error would likely have b een held
violative of a defendant's substantial rights, and thus harmful, under TEx.R.APP.PRo. 44.2(b).

IV.
Finally, Tr.x.R.APP.Ptw. 47.4(b) instructs that opinions should be published if they involve "a legal issue of continuing public interest[.]" Members of the public in this state have a substan tial interest in knowing that a Texas appellate
court has found the actions of county authorities in this cause improper and violative of state and federal law. With
the continuing loss of privacy in personal records through the use of grand jury subpoenas, computer databases, etc.,
the public has become increasingly aware of the ease with which law enforcement and other entities are able to obtain
personal records. 2 Citizens of Texas, as well as the b ench and bar of this state, deserve to know that this Court has
condemned the procedure used by the prosecution in this case, if for no other reason than to assure the public that its
privacy rights have not vanished altogether.

v.
Appellant recognizes the need to protect vu lnerable children who testify in sexual assault trials, and contin uing in its
effort to conceal his identity, the Court of Appeals never referred to the victim in this cause by name, instead re ferring
to him as Appellant's "stepson" or "the boy." _ _ , supra, slip op. at 2. The State has filed a response to Appellant's
PDR, commending the Court ofAppeals for summarily disposing of the four issues presented in his Supplemental Brief
in a way "that avoided disclosing the very specific sensitive facts it was required to receive in a sealed record." State's
Reply to PDR, p. 3. Having made such an observation regarding the discretion of the appellate court in protecting the
nature of the victim's testimony set forth in the "sealed" record, the State cannot possibly raise any valid objection to
publication of this opi nion.
VI.
Even if this Court refuses Appellant's PDR, the Court should order publication so that future lit igants will have the
benefit of this opinion in resolving similar issues.
PRAYER
WHEREFORE, PREMISES CONSIDERED, Appellant respectfully prays this Court to grant his Motion, reconsider
its decis ion to issue an unpublished opinion, and order the opinion in this cause to be published.
Respectfully submitted,

CERTIFICATE OF SERVICE
We hereby certify, by affixing our signatures above, that a true and correct copy of the foregoing MOTION was mailed
first class to Ken Anderson, \".'illiamson County District Attorney, 405 S. Martin Luther King Dlvd., Georgetown, Texas
78626, on this day, March 3, 1999.

Footnotes
1
Unpublished opinions have no preccdential value, and may not be cited for authority by attorneys or other courts. Tex.R.App.Pro.
47.7.
2
For example the abolition of the physician- patient privilege has led to the use and abuse of"grand jury subpoenas" by entities of the
state to obtain medical records, even where no reason exists to believe that any crime has been committed, and without a hearing or the
involvement of a magistrate.
E.g., Dickerson v. State, _ S.W.2d _ (Tex.Crim.App. No. 0859-98, delivered February 24, 1999)
(pet. dism'd as improvidently granted, Johnson, J., dissenting)
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Now, you can learn the Gerry Spence Method in a program
designed by and for criminal defense lawyers, investigators and
tnitigation specialists who work in the death penalty arena.
t - - - - - - - - - - - - TRIAL LAWYERS C0 LLE G E - - - - - - - - - - - - t

DEATH PENALTY SEMINAR

June 5-12, 2oo5

his program focuses on techniques the tri al lawyer,
investigator and mitigation specialist can use to successfully and adequately represent and understand a defendant facing the death penalty and to defeat death and incorporates a method of t eaching that the Trial Lawyers College pioneered and has refined over the years.

T

At Trial Lawyers College, you learn by doing.
If you attend this seminar, you can learn valuable skills in how to
personally survive the emotional intensity of a death penalty
case, to deal with your own issues w hile fulfilling your obligations as an attorney and build an effective defense t eam.
" The lega l talent assembled at the Trial Lawyers College Death Penalty
Seminar was amazing. Both the faculty and the students were the best
and the brightest. There is absolutely no doubt that many lives will be
saved because lawyers who ca re came to gether in Wyoming and worked
as a team to better their skills as death penalty defenders....This Death
Penalty Seminar is a must for lawyers with the duty of keeping the government from killing."
David T. McKenzie- Asst. Public Defender
Oklahoma County, Oklahoma
"The Trial Lawyers College Death Penalty Seminar gave me the tools with
which to better communicate with my client and the jury. These tools will
help me become a better lawyer.There is no better seminar,for the money
or time, that you can at tend."

Ernest "Buddy" Conner, Jr. _Attorney at Law
Greenville, North Carolina

"Without the insight I gained at the ranch, the government would have
undoubtedly carved another notch in its death belt-but that was not to be."

Robert Casale
Branford, Connecticut

TUITION IS $1,750
including room, board & materials

SPACE IS LIMITED.

You con leorn to:
• help the jury crawl into
the hide of the client;
know and understand the
jury;
• discover and communicate
the story in an open,
honest and effective way;
and, empower the jury to
stand up against the injustice of the death penalty.

Application Deadline is May 1, 2005
Visit www. Trial LawyersCollege.com for more
information and a downloadable application.
FACULTY
Gerry Spence will be in attendance for the entire program.
Other Invited faculty Include:
Milton Grimes, Cyndy Short, Dan Williams, Richard Kammen,
Grover Porter, Ed Stapleton, James Leach; Joshua Karton,
Kaitlin Larimer, John Nolte and Xavier Amador

Ranch

I

(800)688-1611 • (760)322-3783 • fAX (760)322-3714 • WWW.TRIALLAWVERSCOLLEGE.COM
.
777 E. Tahquitz Canyon Way, Suite 321 • Palm Springs, CA 92262
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TCDLA- 3rd Annual Top Gun DWI
Houston

TCDLA, TCDLEI & The El Paso
Criminal Law Group
El Paso Criminal Law Group Seminar
Inn of the Mountain Gods Resort and Casino
Ruidoso, New Mexico

TCDLA - Advanced DWI Seminar
Cross- Examination of the Arresting Officer
and Expert: Lecture and Demonstration
Gary Trichter - Crowne Plaze Hotel
San Antonio

TCDLA- Topic TBD
Holiday Membership Party
Dallas

TCDLA- President's Trip and CLE
Five Day Royal Caribbean Cruise
Aboard Splendour of the Seas Ship
Departs Galveston
Ports of Call: Cozumel, Costa Maya

TCDLA- Topic TBD
Houston

TCDLA, CDLP, TCDLEI Board Meetings
Houston

CDLP- 30th Annual Texas Criminal Trial College
Huntsville

TCDLA - Mastering Scientific Evidence
Dallas/Arlington
TCDLA, CDLP, TCDLEI Board Meetings
Dallas
CDLP- Capital/Mental Health
Dallas
TCDLA- Topic TBD
Texas Tech Law School
Tailgate Party and Texas Tech
Men's Basketball Game
Lubbock

TCDLA -19th Annual Rusty Duncan
Advanced Criminal Law Short Course
Annual Membership Party
TCDLA, CDLP, TCDLEI Board Meetings

April 2005
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29th Annual Texas
Criminal Trial College
(formerly Criminal Trial Advocacy Institute)

On March 20-24, 2005, the Criminal Defense Lawyers Project of TCDLA held the 29th Annual Texas
Criminal Trial CoOege at the BETO Criminal Justice Center Sam Houston State University in Huntsvill, Texas.
The board of TCDLA would like to thank the Court of Criminal Appeals for their financial support of this
year's coOege. ln addition, the board thanks Tim Evans and Lydia Clay-Jackon, course directors, all the
faculty and college participants for making this year's 29th college a success for everyone.
·.
The board encourges TCDLA members to contact new college members from their area to
offer congratulations and assistance as these lawyers defend the rights of the accused.

course directors
Tim Evans, Fort Worth
Lydia Clay-Jackson, Conroe

faculty
Sus'\n Anderson, Dallas
Boer. Dallas
James Bethke, Austin
Frank Blazak, Huntsville
Stephen Brittain, Austin
William Carter, Bryan
Brent Cahifl, Navasota
Darlina Crowder. Me Kinney
Mark Daniel. fort Worth
Michele Esparza, Bryan
Lance Evans. Fort Worth
Rick Hagen, Denton
William Harris, Fort Worth
Michael Heiskell, Fort Worth
Jo Hewins. Corpus Christi
William Hines, Austin
Christopher Hoover. Plano
Craig Jett. Dallas
Robert Jones. Houston
Constance Luedicke. Corpus Christi
Tyrone Moncriffe. Houston
Emily Munoz-Detoto. Houston
David O 'Neil. Huntsville
Hal Ridley, Huntsville
Stanley Schneider. Houston
George Secrest. Houston
Phoebe Smith. Houston
Ronald Spriggs, Amarillo
William Vitz, Me Kinney
Greg Westfall, Fort Worth
Randy Wilson. Abilene
Philip Wischkaemper. Lubbock
William Wynn. Fort Worth
Step~n
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students
Diana Adams, Sugar Land
Frances Arzu-Bolatte, Houston
Solomon Bedford, Austin
Randa Black. Dallas
Mills Bleil. McAllen
Brent Bowen, Denton
Peter Bray, Houston
Jared Burroughs.,e leveland
Lauren Cain, Plaho
Ninta Carriljo. San Antonio
Robert Casteel. Dallas
Kerrisa Chelkowski. S0n Antonio
Frank Cimino. Belton
Kyle Claunch. Fort Worth
Catherine Clein. Wichita Falls
Richard Collins, Austin
Laura Colunga. Edinburg
Melinda Diaz, Mission
George Driscoll, Fort Worth
Robert Freisner. Waxahachie
Joey Fritts. Sherman
Monica Galvan, McAllen
Justin Gilbert. Angleton
Blain Goins. Orange
Robert Hamilton, Plainview
Brian Hamner. San Antonio
Chris Harris. Tyler
Jesse Hernandez, Killeen
Cindy Hudson, San Antonio
Philip Hundl. Wharton
Robert Johnson. Houston
Burnell Jones, Houston
Amos Keith. Sweetwater
William Kendall. Dallas
Carlo Key, San Antonio
Samy Khalil. Houston
Matthew Kyle. New Braunfels
Jack Lawrence, Beaumont
Tim Mahoney, Austin

Arthur Maldonado, Plano
Jay Mallard, Angleton
Amy Marttn. Houston
Benton Martin, Wichita Falls
Scott Martinez, Richmond
Robbie McClung, Dallas
Darla Mcleroy, Kaufman
Faber McMullen, Navasota
Matthew Mercer. Plainview
Cheyenne Minick, Fort Worth
Sostenes Mireles. Austin
Elizabeth Mobley, Conroe
Scott Nicholson, Palestine
Pattie Nolan. Conroe
Sean O'Connell. Wichita Falls
James Oltersdorf, San Antonio
Kristen Pannell. Lewisville
Eusebio Pastrana, San Marcos
Maxwell Peck, Amarillo
Reynaldo Pena. Corpus Christi
Roger Phillips. Weatherford
Ruth Reyes, El Paso
Vickie Rice, Dallas
Kathryn Salze r. Austin
Sarah Schroeder, Tyler
April Smith. Mesquite
Gary Smith, Montgomery
Joe Smith. Dallas
Levi Spriggs, Amarillo
David Sprott. Belton
Billye Summers, Cedar Hill
Jeremy Sylestine, Dumas
Sarah Trimble, Dallas
Ezekiel Tyson. Dallas
Arturo Vasquez, McAllen
Kathryn Veech. Dallas
Celia Villasenor. El Paso
Nolan White, Canton
Kevin Williams. Fort Worth
Michael Williams. Dallas

TCDLA Membership Directory
Information Update
Calling all members. It's time for the 2005-2006 TCDLA Membership Directory.
Please review your informatio n from the 2004-2005 Memb ership Directory.
Make any changes to your listing on~tne mem ~ership directory form below and
rfsslw®t~ la.com by May 2, 2005.
fax to 512.469.9107 or em I to

Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
name___ ________________________________________________________________
firm_____________________________________________________________________
address_ _______________________________________________________________
city, state, zip_______________ _____________________________________________
o ffice phone_________________________ ___

office fax.___ _ _ _ _ _ _ __ _ _

email address_____________________________________________________________
spouse's name (if applicable)_________________________________________________
0 Please check if you are an investigator.
0 Please c heck if you are a member of a local criminal defense bar association.
Which one? _________________________
0 Please check if you are interested in advertising in the membership d irectory.
An ad kit will be mailed to you.
The following q uestions are optional and are for internal statistics ONLY. They w ill not
be included in the d irectory or any other publication or distributed at any time.
age
sex
e thnicity_ _________
April 2005

VOICE FOR THE DEFENSE 37

April2005

SUPREME COURT
Cert. to Missouri Supreme Comt- Affirmed.
Execution of juveniles violates Eighth and Fourteenth Amendments.
Roper v. SilmllOIIS, __U.S. _ _ 125 S.Ct. 1183 (2005); Opinio n: Kennedy (5-4 opinion):
Concurrence: Stevens; Dissents: Scalia & O'Connor.
At the age of 17, Simmons committed capital murder. After a jury trial he was sentenced
to death. His first round of post-conviction proceedings based on ineffective counsel was
unsuccessful. He then filed a subsequent proceeding in the state supreme court, arguing
it \vas unconstitutional to execute a juvenile who was under the age of 18 when the crime
was committed. The state court agreed, holding the execution of a juvenile who commits
a capital crime when he is under the age of 18 is prohibited by the Eighth Amendment and
set aside Simmons' death sentence.

Cynthia Hampton
Held: Under the Eighth and Fourteenth Amendments it is unconstitutional to execute
a juvenile offender who is older than 15 but younger than 18 when he committed a capital
crime. The Eighth Amendment prohibits "cruel and unusual punishment." The punishment
of death is "cruel and unusual" as applied to juveniles because there is a national consensus
against sentencingjuvenilcs to death and a majority of states have rejected the death penalty
for juvenile offenders. Also, the susceptibility of juveniles to immature and irresponsible
behavior means their irresponsible conduct is not as morally reprehensible as that of an
adult. Thus, juveniles have a greater claim than adults to forgiveness for character deficiencies that are a product of negative influences in their whole environment.
Cert. to Massachusetts Court of Appeals (58 Mass.App. 166,788 N.E.2d 977) - Reversed/
Remanded: Double Jeopardy violated when judge ruled evidence insufficient, entered acquittal, then reversed finding.
Smith v.lvfassacllltsetts, _ _ U.S. _ _, 125 S.Ct. 1129, 160 L.Ed.2d 914 (2005)

Mike Charlton
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The Double Jeopardy Clause's prohibition against successive prosecutions was violated when,
after the close of the prosecution's case, the trial judge unequivocally ruled the defendant
is not guilty because the state's evidence was insufficient, but she later, after presentation of
the defense case and right before closing arguments, reversed her finding of not guilty and
allowed the case to go to the jury; if, after a facially unqualified midtrial acquittal on one
count, the trial has proceeded to the defendant's introduction of evidence on the remaining counts, the acquittal must be treated as final, unless the availability of reconsideration
has been plainly established by pre-existing rule or case authority expressly applicable to

mid trial rulings on the sufficiency of the evidence.
Cert. to 9th Circuit (321 F.3d 791)- Reversed/Remanded.
Equal protection issue reviewed under improper standard
]oltnson 11. Califomia, _ _ U.S. _ _, 125 S.Ct. 1141, 160
L.Ed.2d 949 (2005)
Ninth Circuit erred in reviewing prisoner's equal protection
challenge to California's practice of routine racial segregation of
state prisoners for at least a 60-day period under the deferential
standard ofTumer 11. Safley, 482 U.S. 78 ( 1987), instead of under
the same strict scrutiny standard generally applicable to all other
challenges to express racial classifications; Court remanded to
the lower courts to apply the strict scrutiny standard i n the first
instance. (Justice Stevens filed a dissenting opinion, in which he
stated that he wou ld hold California's policy violates the Equal
Protection Clause on the current record.)

FIFTH CIRCUIT
Any error in "confusing" capital jury charge held procedurally
barred for failure to object.
Tltacker 11. Dretke, 396 F.3d 607 (5th Cir. 2005)
\<\Thile the abstract portion of the jury charge in a Texas capital murder case arguably did not make clear that a conviction
for capital murder required proof the defendant specifically
intended to cause death, that error was procedurally barred
due to capital habeas petitioner's failure to object to the jury
charge at trial; nor could the procedural default be excused due
to the ineffective assistance of counsel; given that the arguably
confusing portions of the abstract charge were clarified by the
correct statements of the law contained in the application paragraphs of the charge, it was not an unreasonable application
of Supreme Court precedent for the Texas Court of Criminal
Appeals to conclude the jury charge, taken as a whole, d id not
violate petitioner's constitutional rights; that being the case, it
would be logically impossible to hold trial counsel's failure to
object to the charge fell below an objectively reasonable standard
of professional conduct; comt also rejected petitioner's claim
that the Compulsory Process Clause guaranteed him the right to
present testimony and argument relating to parole eligibility; to
accept such an argument would plainly be to create a new rule,
in violation of the non-retroactiv ity principle of Teague 11. Lane;
in a ny event, the Texas Court of Criminal Appeals' rejection of
that claim was not contrary to, or an unreasonable application
of, established federal law where no court has published an
opinion on that subject and a similar argument has been rejected
under the analogous due process framewo rk.
Joint representation was not a conflict of interest.
Ramirez 11. Dretke, 396 F.3d 646 (5th Cir. 2005)
Trial counsel's simultaneous joint representation of habeas
p etitioner and codefendant, both charged with aggravated assault, did not constitute a conflict of interest justifying federal

habeas relief, even though the t rial strategy was to acknowledge
that petitioner was the shooter; it was not a conflict of interest, but rathe r sou nd legal strategy, for the two defendants
to present a united front that petitioner shot the victi m in
self-defense; petitioner did not stand to gain significantly by
casting codefendant as the shooter, because, under Texas law of
parties, petitioner would have been liablefor the commission
of the crime as the d river of th e getaway car, even if he had not
been the actual shooter; because the state court's finding of no
conflict of interest was not an unreasonable application of law,
n or based upon an unreasonable determination of the facts,
federal district court erred in granting habeas relief; accordingly, court of appeals reversed the district court's conditional
grant of the writ.
District court did not err in granting a new trial.
United States 11. Tarango, 396 F.3d 666 (5th Cir. 2005)
District court did not abuse its d iscretion in gra nting a new
trial to a defendant charged with federal health care fraud; first,
there was a gross disparity in the quantum of evide nce against
the lead defendant (the physician on behalf of whose medical
prac tice the fraudu lent billings we re allegedly made) versus
tha t against defendan t, who was merely the p hysicia n's office
manager; furthermore, since the joint trial against defendant
and the co -defendant physician was con tinued in absent ia
against the co-defendant physician when he absco nded after
jury selection, defendant was prejudiced by being forced to
sta nd trial alongside the absent co-defendant; this prejudice
was heightened by the fact that the jury was, by din t of this
joint trial, perm itted to hear a great deal of evidence that was
inadmissible agai nst defendant (specifically, the physician's
knowledge of false diagnoses and improper billing procedures,
based on his medical expertise); given the deference owed to
a district court's dec ision to grant a new trial, and because the
government's case focused on the conspicuously absent codefendant, while demonstrably less evidence was presented
to show that defendant acted with the specific intent to aid
a nd abet the p hysician's conspiracy to defraud federal health
care programs, the district court d id not abuse its discretion
in concluding that the interests of justice warranted granting
defendant a new trial. (Judge Clement dissented. )
Habeas petition was time-barred.

Godfrey 11. Dretke, 396 F.3d 681 (5th Ci r. Jan. 10, 2005)
Where habeas petitio ner filed on e state applicatio n for
postconviction relief challenging his 1998 burglary conviction
as allegedly improperly enhanced by expired convic tio ns fro m
1982 a nd 1991, and then filed two more state applications for
postconviction rel ief di rectly attacking the validity of the expired
priors, only the first state application tolled the AEDPA one-year
statute of limitations; court held that, where a habeas petitioner
has already attacked the validi ty of the expired priors in a state
postconviction objection to the en hanced sentence, subsequent,
redttndant direct attacks on the same expired priors do n ot
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constitute challenges to the "pertinent judgment or claim" for
purposes of the tolling provisions of 28 U.S.C. §2244(d)(2);
since, not counting the time corresponding to the direct state
postconviction attacks on the expired priors, more than one year
had elapsed between the petitioner's 1998 conviction's becoming
final and the filing of his federal habeas petition, that petition
was time-barred under the AEDPA.
Evidence held insufficient to support conviction.
United States v. Strain, 396 F.3d 689 (5th Cir. 2005)
Evidence was insufficient to establish that defendant's crime
of harboring or concealing a fugitive occurred in the \Vestern
District of Texas where the case was tried; the crime of harboring
or concealing a fugitive under 18 U.S.C. §1071 requires proof of
some affirmative action; failure to disclose a fugitive's location
and giving financial assistance do not constitute harboring, but
any physical act of providing assistance to aid the prisoner in
avoiding detection and apprehension will make out a violation
of§1071; no such act was proved to have occurred in the Western District of Texas; nor could government sustain conviction
on theory that defendant committed a continuing offense that
began in the Western District ofTexas; 18 U.S.C. §3237(a) does
not exempt continuing offenses from the general principle that
preparatory acts alone cannot support venue, and such acts as
occurred in the \Vestern District were merely preparatory to the
ultimate act of harboring that occurred in New Mexico.
Certificate of Nonexistence was non-testimonial evidence.
United States v. Rueda-Rivera, 396 F.3d 678 (5th Cir. 2005)
In jury trial for illegal reentry after deportation, the introduction of a Certificate of Nonexistence of Record ("CNR")
(to prove that defendant had never been granted permission
legally to reenter the United States after deportation) did not
violate the Confrontation Clause as interpreted in Crawford v.
Washington, _ _ U.S. _ _ , 124 S.Ct. 1354 (2004), because it
was not "testimonial" within the meaning of Crawford; an CNR,
like other immigration records, is akin to business records,
which were among the examples of non-testimonial statements
given in Crawford itself.
District court erred in departing upward.
United States v. Murillo-Reza, __ F.3d _ _, 2005 U.S. App.
LEXIS 479 (5th Cir. No. 03-5 1301 Jan. 12, 2005)
District court adequately complied with the requirement,
found in 18 U.S.C. §§3553(c)(l) and 3742(e}(3}(A}, to provide a written statement of reasons for its upward departure
sentence, when the court stated that it had departed for the
reasons stated in the government's motion for upward departure; on the merits, however, district court erred in making
an upward departure in this alien smuggling case pursuant to
USSG §5K2.1 (knowingly risking death during the commission
of the offense) and USSG §5K2.8 (unusually heinous, cruel,
and degrading conduct to a victim); the circumstances or' this
40 VOICE FOR THE DEFENSE April 2005

case, while involving brutal treatment of an alien (including a
forced march through the August heat of South Texas and the
alien's resulting death), were not outside the heartland of alien
smuggling cases, which regrettably all involve a high degree of
risk of death or serious injury; the harm here was adequately
captured by assigning defendant a two-level enhancement for
creating a substantial risk of death or serious bodily injury
under USSG §2Ll.l(b)(5) and an eight-level enhancement for
the alien's death under USSG §2Ll.l (b)( 6} (4); accordingly,
defendant's sentence had to be vacated, and the case remanded
for resentencing; however, court also held that, on remand, the
district court should be given an opportunity further to explore
whether additional facts not reflected in the government's motion for upward departure might justify a departure from the
Guidelines.
District court erred in sanctioning gov't for failing to comply
with discovery order.
I11 re U11ited States, 397 F.3d 274 (5th Cir. 2005}
Because African-American federal capital defendant had
not met his burden of proving a prima facie case of race-based
selective prosecution (he was the only capitally prosecuted defendant in this case of alien smuggling resulting in the deaths
of numerous aliens), the district court erred in requiring the
government to explain why it had only sought the death penalty
against this one defendant; it followed that the district court had
likewise erred in holding that, as a sanction for the government's
noncompliance with its discovery order, it would instruct the
defendant's punishment phase jury that the government had
refused to comply with this lawful order and that the jury could
consider this refusal as evidence of the government's racially
discriminatory motive in seeking the death penalty against
defendant; accordingly, court of appeals granted government's
petition for writ of mandamus and vacated the discovery orders
and the sanctions.
Petitioner had no right to file successive writ application.
I11 re Ku11kle, _ _ F.3d _ _, 2005 U.S. App. LEXIS 1240 (5th
Cir. Jan. 20, 2005)
Court of appeals denied capital habeas petitioner permission
to file a successive habeas petition under 28 U.S.C. §2244(b)(2);
the rules applied in Te1111ard 11. Dretke, 124 S. Ct. 2562 (2004),
and Smith v. Texa s, 125 S. Ct. 400 (2004}, were not ''new rules"
within the contemplation of §2244(b}(2}; in any event, court
held that this case presented no Te1111ard!Smith issue, since there
was no evidence of the t ype of mitigation evidence that was the
focus of the Supreme Court in those cases, since no "nullification
instruction" of the type at issue in those cases was given in this
case, and since there was no indication that the state court or
federal district court used the "screening test" condemned in
those cases; under other Supreme Court precedents not questioned by those two cases, the Texas special issues enabled the
jury to give mitigating effect to petitioner's mitigating evidence
of drug abuse, youth, and other factors.

No error to allow Petitioner's statements to roommate implicating himself in murder.
Ramirez v. Dretke, _ _F.3d_ _, 2005 U.S. App. LEXIS 1340
(5th Cir. Jan. 27, 2005)
Admission of co-defendant's out-of-court statements to his
roommate implicating defendant in murder did not violate
defendant's confrontation rights; nothing in Crawford v. V\Tashillgton, 124 S. Ct. 1354 (2004), suggests that such spontaneous
out-of-court statement made outside any arguably judicial or
investigatory context constitute "testimonial evidence" inadmissible without some opportunity for actual confrontation;
since the evidence was not testimonial, it could be admitted
without violating the confrontation guarantee if the evidence
presented particularized guarantees of trustworthiness; here,
the state court's conclusion that such guarantees were present
was not contrary to, or an unreasonable application of, clearly
established federal law; therefore, no habeas relief was warranted on this point.
COURT OF CRIMINAL APPEALS

he had not had the opportunity to reflect or fabricate while he
was unconscious. After a brief analysis, CCA agrees.
To determine whether a statement is an excited utterance, trial courts should determine "whether the
declarant was still dominated by the emotions, excitement, fear, or pain of the event or condition" when
the statement is made. Factors that the trial court may
consider include the length of time between the occurrence and the statement, the nature of the declarant,
whether the statement is made in response to a question, and whether the statement is self-serving.
In Parks 1'. State, 843 S.W.3d 693 (Tex. App.- Corpus Christi
1992, pet. ref'd), admission of a statement by a declarant who
had been shot was held to be an abuse of discretion because
of the six-hour delay and the fact the victim had undergone
surgery. In that case, COA found the intervening circumstances-anesthesia, surgery, being in the recovery room - between
the shooting and the statement attenuated the shock of the
shooting. However, after reviewing other state's cases, CCA
concludes:

PDR OPINIONS
Appellant's PDR from Harris County- Affirmed
Trial cour t did not err in ad mitting "excited utterance" four
days after startling event.
Alex Apolinar v. Sta te, _ S.W.3d_, 2005 Tex.Crim . App. LEX IS
145 (Tex.Crim .App. No. 1057 -03, 2/2/05); Opinion: Price
(unanimous).
The victim, Jimenez, was attacked and stabbed by two assailants, but fought them off. He tried to tell police what had
happened, but they could not understand him because he spoke
an unfamiliar dialect of Spanish. Jimenez was taken to the
hospital, where he was in surgery, then heavily medicated. Four
days later he awoke and told his daughter what had happened.
The statement was later admitted into evidence at Appellant's
trial as an excited utterance. Appellant contends the statement,
made four days after the event, did not qualify as an excited
utterance, and was therefore improperly admitted.
Held: Under the unusual circumstances of this case, the
trial court could have reasonably concluded that Jimenez was
still under the influence oft he attack and that he was incapable
of reflection or fabrication. Jimenez's daughter, who was finally
able to speak to him, testified he told her "they robbed me
again." She testified that he was "kind of mad" and that he was
excited because he had gotten even with his attackers. Jimenez
spoke in a loud voice and gestured with his hands. The daughter
explained that her father is ordinarily a calm person and that
it was unusual for him to be so upset. COA held that, although
continuity of excitement from the startling event until the statement is made is one way to assure the reliability of a hearsay
statement, it is not the only way. Jimenez's statement could
reasonably h ave been considered an excited utterance because

While intervening circumstances may diminish the
stress from an exciting event, the opposite also can be
true. Each case that involves a period of unconsciousness between the time of the startling event and the
statement must be reviewed in light of the facts and
circumstances of the case. Rather than say that uncon sciousness is a substitute for continuity of the stress
of the event, we conclude that the declarant's state of
consciousness is a factor to consider in the analysis.
Trial courts and reviewing courts should address this
fact within the facto rs for a traditional analysis to
determine whether a hearsay statement falls within
the excited utterance exception.
CCA also decides that the declarant need not be unconscious
for the entire duration, quoting with approval this passage from
McCormick on Evidence:
A useful rule of thumb is that where the time interval
between the event and the statement is long enough
to permit reflective thought, the statement will be excluded in the absence of some proof that the declarant
did not in fact engage in a reflective thought process.
Testimony that the declarant still appeared "nervo us"
or "distraught" and that there was a reasonable basis
for continuing emotional upset will often suffice
CCA says this analysis similar to its ruling in Zuliani 11. Sta te,
97 S.\'V.3d 589, 595 (Tex.Crim. App. 2003), in which it was held
"that a statement made twenty hours after an assault on the
victim by the defendant was an excited utterance because (1)
the victim had been with her attacker during the entire period
and (2) the victim was clearly still very upset, and thus, still
April 2005
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under the infl uence o f the attack." Thus, CCA concludes the
declarant need not necessarily have been unconscious for the
entire p eriod between the startling event and the statement, so
long as the record supports the reasonable conclusion that the
d eclarant did n ot have a meaningful opportunity to reflect.
CCA then applies the analysis to Appellant's case and finds no
error. Judgment is the refore affirmed.
State Prosecuting Attorney's PDR from Polk County - Reversed: If defendent stipulates evidence is legally sufficient.
Rodney Cnmile Smith v. State, _ S.W.3d_, 2005 Tex.Crim. App.
LEXI.S 151 (Tex. Crim.App. No. 0755-04, 2/2/05); Opinion:
Keller; Concurring opinion: Johnson; ~vleyers not participatmg.
Prior to tria l, Appellant and the state stipulated to two prior
DWl's to raise the current offense to felony D\rVI. One prior was
committed in 1983, the other in 1990. Appellant now says one
of the prior convictions is too remote in time and the record
contains no evidence of an intervening conviction.
Held: When a defendant stipulates to the two prior convictions necessary to establish the predicate for felony DWI. an
appellate court may not properly hold the evidence legally
insufficient on the ground that one of the prior convictions is
too remote in time and the record contains no evidence of an
intervening conviction. COA found the evidence conclusively
established th at more than 10 years had elapsed between the
date the 1983 offense was committed and the date of the primar}' offense, September 4, I 999. Also, the State did not prove
the date o n which the 1990 conviction was committed (April
24, I 990 being the date of judgment ), and therefore, the State
did not prove the 1990 conviction was a qualifying intervening conviction (one tha t was committed within 10 years of the
primary offense), as required to establish felon y DvVI by the
DWI enh ancement scheme in effect in appellant's case. COA
relied o n Wea ver 1'. Stnte, 87 S.W.2d 557 (Tex.CrimApp. 2002),
which held "[ t ]he State must, however, at some point during its
case-in-chief, submit proof of the intervening conviction to the
trial court." COA held that, by t~1iling to show the 1990 conviction was a qualif},ing intermediate conviction, the State failed
to prove the 1983 offense could be used as a prior conviction
for enhancement under Tex.Penal Code §49.09(e), reversed the
conviction and rendered a judgment of acquittal. CCA says this
was wrong, and here is the entire analysis:
In Wem'el; the p rior convictions element of felon)'
DWI was contested. It was this contested context tha t
pro mpted our remark tha t a qualifying intervening
convi ction must be presented to the trial court during
the State's case-in-chief. Even so, we specificall)' held
tha t the existence of a qualifying intervening conviction was not an element of the offense of felony DWl
but m ore akin to a rule of admissibility, and therefore,
the qualifying intervening conviction did not n eed to
be submitted to the jury.
In this case, the prior convictions element was not
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contested but was instead confessed to by stipulation. Under these circumstances, appellan t has lost
the ability to complain about the remo teness of the
prior conviction
Judgment is therefore reversed, and case is remanded to COA so
that it may address Appellant's remaini ng points of error.
Judge Johnson's Concu rring Opinion: I concur in th e
judgment of the Court. However, I believe that the advice of
counsel, which resulted in the stipul ation at issue here, may
sink to the level of ineffecti ve assistance of cou nsel, depending
on the date of the commission of the 1990 conviction. Neither
the indictment nor the record, including the stipulation, aids
us in determining that date.
The instant offense occurred on September 4, 1999. The
conviction date for the next previo us o ffense is April 24, 1990.
G iven that there is always a period of time between commission of an offense and a resulting convict ion, it is at least
conceivable that the commission of the o ffe nse, which is the
critical date, occurred before September 4, 1989, a nd thus falls
outside the statutory limitation o f ten years. Tex. Penal Code,
§ 49.09(e)(l999). Appellee, in his brief, asserts that the date
in question is September 3, 1989, on e d ay beyond th e I0-year
limit. That, however, is an issue to be raised on an application
for habeas corpus.
Appellant's PDR from Madison County - Affirmed
Appellant was not entitled to lesser-included o ffense instruction:
Ronnie Hnlll'. Stnte, _ S.W.3d_ , 2005 'lex.Crim.App. LEXIS
252 (Tex.Crim.App. No. 0277-04, 2/16/05); Opinion: Cochran,
joined by everyone but Keasler, who concurred w/o opinion.
Appellant, a TDCJ inmate, got into a physical altercation
with correctional officer En loe a nd was convicted of aggravated
assault on a public servant. On appeal he claimed he was entitled
to a lesser included offense inst ructio n on assault, b ut COA
disagreed, holding tha t b ecause Enloe was on duty and acting
within his official capacity, Appellant failed to offer evidence
that would allow a rational jury to convict Hall o f only the
lesser-included offense of assault. Hnll v. State, No. 10-01 - 156CR, 2004 Tex. App. LEXIS 944 ('lex. App.- Waco, 1/ 28/04). PDR
was granted to second-guess this ruling.
Held: If there is record evidence demonstrating a public
officer is unlawfully discharging his official duties at the time
a person assaults him, the defendant is entitled to a lesser-included charge. CCI\ has re peatedly stated that "as long as the
officer was ac ting within his capacity as a peace o fficer, he was
acting within the lawful discha rge of his official du ties." The
"lawful di scharge" of official duti es in this context m eans the
public servant is not criminally or tortiously abusing his office
as a public servant by acts of, fo r exam ple, "official oppression"
or "violations of the civil rights of a person in custody" or the
use of unlawful, unjustified fo rce. Moreover, Tex.Penal Code

§9.53 states:
An officer or employee of a correctional facility is justified in using force against a person in custody when
and to the degree the officer or employee reasonably
believes the force is necessary to maintain the security
of the correctional facility, the safety or security of
other persons in custody or employed by the correctional facility, or his own safety or securit}'·
Thus, if a correctional officer's use of force falls within the
above d efinition, he is lawfully discharging his official duties,
and, if assaulted a t this time, the actor is guilty of assault of a
public servant rather than mere misdemeanor assault. Here,
only if there were some record evidence, from any source, that
would show Enloe was criminally or tortiously abusing his status
as a public servant at the time of the assault, would Appellant
be entitled to a lesser-included instruction. Here, the evidence
showed that after telling Appellant to return to his cell, Enloe
pushed him toward the cell. Appellant then punched Enloe,
knocking him unconscious. He and another inmate began kicking Enloe. There is no evidence to support a rational conclusion
that Enloe was not lawfully discharging his official duties at the
time Appellant punched him, thus, there is nothing to show
that Appellant was guilty only of the lesser included offense of
assault. COA's judgment is affirmed.
Appellant's PDR from Henderson County-Affirmed
Officers had reasonable suspicion to detain Appellant.
State v. Michael Doyle Gm;t, _S.W.3d_, 2005 Tex. Crim. App.
LEXIS 253 (Tex.Crim.App., 2/16/05); Opinion: Womack.

witness, and the six factors found by COA were never mentioned
by the trial court. CCA has a different interpretation:
\Ale think the correct reading of the [trial court's] ruling, "There is no evidence in the record to support the
'probable cause' of the pretext:' is that, although the
facts were as the deputy testified, they did not amount
to probable cause to arrest. That is a question of application of law to facts which, as we said in Guzman,
an appellate court may make de novo if it respects the
trial court's findings of the historical facts. The court
of appeals did respect the trial court's findings in this
regard, although it differed with the trial court (as it
was authorized to do) on the legal consequences of
the facts.
Moreover, Tex. Code Crim. Proc. Art. 14.0 I (b) allows officers
to arrest anyone committing a n offense in their presence, and
'lcx.Transp.Code §543.001 provides: "Any peace officer may
arrest without warrant a person found committing a violation
of this [Rules of the Road] sub title." Such an arrest for a minor
traffic offense is not an unreasonable seizure under the Fourth
Amendment. That the officer may have had another subjective
motive for seizing Appellant would not have made an objectively reasonable seizu re unlawful u nder the constitutions of
Texas or the U.S. The officer lawfully arrested Appellant at th at
point. Incident to such an arrest officers could have lawfully
searched Appellant's person and the passenger compartment
of his vehicle a nd the containers in it. COA did not err, thus its
judgment is affirmed .
MANDAMUS OPINION

Appellant was charged with possession of methamphetamine
between four and 200 grams. The trial court granted Appellant's
suppression motion after finding th e officers lacked reasonable
suspicio n to seize him. The only evidence at the hearing was
the uncontradicted testimony of the arresting officer. COA reversed after state appealed , State v. Gm;t, _ S.W.3d_ , 2004 WL
306107,2004 Tex. App. LEXIS 1600 {Tex. App.- Tyler, No.1203-00207-CR, Februa ry 18, 2004), and CCA granted Appellant's
PDR to determine whether COA gave proper deference to the
trial court's findings of fact.
Held: COA's decision did not trespass on the trial court's
discretion in finding facts. T he trial court found the facts
were no t disputed, but th e reason for stopping Appellant was a
pretext (traffic offense) fo r which there was no probable cause.
COA disagreed, analyzing the evidence under Teny v. Ohio,
392 U.S. 1 (1968): (1) Wh ether the officer's action was justified
at its inception; and (2) Whether it was reasonably related in
scope to the circumstances which justified the interference in
the first place. COA found "at least six articulable facts and circumstances stated by [the officers]" as reasonable suspicion for
a continued detention; these were the six bases for the decision
to arrest Appellant for the traffic offense. Appellant a rgues COA
engaged in its own factual review to determine credibility of the

Application for Writ of Mandamus from Nueces County
- Writ Conditionally Granted.
COA could not order trial court to change certification of
Appellant's righ t of appeal.

Hon. Thomas F. Gree11well

1'.

Thirtee11th Court of Appeals,

_ S.W.3d_ , 2005 Tex. Crim. App. LEXIS 217 {Tex.Crim.App.
No. 75,01 7, 2/9/05); Opinion: Keller (unanimo us).
The defendant in this cause, Ernst, was placed on pretrial
d iversion and the indictment dismissed. However, after breaking the agreement's terms, he was reindicted. He filed a pretrial
motion to dismiss, which n ever app eared to have been ruled
on. Ernst also fi led a pretrial writ, which was denied in a docket
ent ry after a hea ring. He pled guilty pursuant to a plea agreement, then appealed. COA abated the appeal, ordering the
trial court to file a certification of Ernst's right of appeal. The
trial court supplemented the record with a certification that
Ernst had no right of appeal b ecause there was a plea bargain.
COA then ordered the trial court to amend the certification to
reflect that Ernst was appealing from a pret rial o rder, namely
the pretrial habeas application, and had a right of appeal. Ernst
''·State, _ S.W.3d_ , 2004 Tex.App. LEXIS 4704 (Tex.Crim.App.
2004). Relator filed this mandam us action a rguing that COA
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abused its discretion in ordering the trial court to certify the
defendant has a right to appeal in a plea-bargained case based
on a pretrial motion on which the trial court never ruled.
Held: Mandamus relief is conditionally granted. When
mandamus is sought to require a court to withdraw an order,
the relator must demonstrate: (l ) there is no other adequate
legal remedy, and (2) there is a clear and indisputable right to the
relief sought. Although the state had a remedy here, namely appeal, such a procedure in this case would be too burdensome:
The purpose of the certification requirement is to
efficiently sort appealable cases from non-appealable
cases. Certification allows appealable cases to move
through the system unhindered while eliminating, at
an early stage, the time and expense associated with
non-appealable cases. When appeal is barred by Texas
Rule of Appellate Procedure 25.2(a)(2), the clerk's and
court reporter's records need not be prepared, counsel
need not be appointed, and briefs need not be filed.
On the other hand, if there is something in whatever
record does exist that indicates that an appellant has
the right to appeal, the court of appeals must determine whether the certification is deficient and resolve
the conflict.
One purpose of the certification requirement is to permit earlier
identification of an appeal from a defendant who has no right
to appeal. That purpose would be frustrated in this case if the
state had no remedy until COA considered the merits of Ernst's
app eal, the state PDR'd, CCA granted review, briefs were filed,
and an opinion was rendered. Relator has shown that he lacks
an adequate rem edy other than mandamus.
As to clear and indisputable right to the relief sought, CCA
relics on a definition from Dix & Dawson, who define h abeas
as different from a pretrial motion. CCA concludes:
Because a habeas corpus action is separate from the
underlying criminal prosecution, a ruling in the habeas
action is not tantamount to a ruling on the same issue
in a motion to dismiss in the criminal prosecution.
Nor can a ruling in the habeas action, by itself, be
a basis fo r an inference that the trial court made, in
the criminal prosecution, a ruling not reflected in the
record. He re, nothing in the record indicates that the
trial court made a ruling, explicit or implicit, on the
motion to dismiss. Th e court of appeals was indisputably incorrect to hold otherwise.
Relator is entitled to a writ of mandamus ordering COA to
vacate its order. As is the Court's custom, issuance of the writ
is w ithheld and COA is afforded an opportunity to co nform its
actions to this opinion. Only if such action is not taken will the
writ of mandamus issue
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DEATH PENALTY OPINIONS
Direct appeal from Harris County- Affirmed
Richard Allen Masterson v. State, _S.W.3d_, 2005 Tex. Crim.
App. LEXIS 149 (Tex.Crim.App., No. 74,344, 2/2/05); Opinion:
Keller (unanimous).
Facts: Appellant left a "hustler bar" with the victim, went
to his home, and the two had sex. Appellant then killed the
victim, stole his car, and drove to Georgia, leaving the car with
relatives. He then went to Florida, where he was arrested for
stealing another car. His nephew was arrested in Georgia after
police found Appellant's drugs inside the victim's car.
Confession. Appellant claims his tape-recorded statement,
taken by a Texas officer in Florida, was induced by a promise of
leniency for his nephew, and it was taken after he invoked his
right to counsel. At a suppression hearing, Appellant testified
that, when Officer Null said he wanted to ask some questions,
"I asked him if I needed a lawyer," but Null ignored his question. He also testified that he had earlier asked a magistrate
at extradition proceedings "if I could get a lawyer." Appellant
testified that he told Null about his nephew's situation and asked
"if they could get that took care of," and Null replied that "he'd
see what he could do." Appellant testified he understood that
answer to mean "[!]hat he, if! cooperated with him, he would
help m e out." Null, of course, testified in direct contradiction
to Appellant. Trial court believed Null's version.
Held: The trial court did not abuse its discretion. In reviewing a trial court's ruling on a motion to suppress, the appellate court should afford al most total deferen ce to the trial
court's determination of the historical facts, especially when
that determina tion involves an evaluation of the credibility
and demeanor of witnesses. With respect to both Appellant's
claims, the trial court was free to believe Null's testimony and
disbelieve Appellant's.
Extraneous offense. Appellant asked for an instruction on
the offense of criminally negligent homicide based on his testimony that he did not intend to kill the victim, but that he, at the
victim's request, put a "sleeper hold" on him to enhance sex ual
pleasure. Appellant did get an instruction on manslaughter.
Held: Assuming the trial court erred. failure to give the
requested instruction was harmless. In Sn u11ders v. State, 913
S.W.2d 564 (Tex.Crim.App. 1995), CCA explained the basic
differen ce between (involuntar}') manslaughter and criminally
n egligent homicide was (a nd is) that "in the former, that actor
recognizes the risk of death and con sciously disregards it, while
in the latter he is not, but ought to be, awa re of the risk that
death will result from his conduct." Here, Appellant received an
instruction on manslaughter. In addition, the record contains
significant evidence ofAppellant's awareness of the risk of death.
Appellant testified that he initially refused the victim's request to
apply a "sleeper hold" because doing so "scares" him. He testi-

ficd that he had performed such a hold before, and knew just by
looking at the victim after he performed the "sleeper hold" that
he was dead. Under the circumstances, if the jury truly believed
that Appellant performed a "sleeper hold" as a sexual maneuver
and did not intend to kill the victim, the jury could easily have
given effect to that belief by acquitting Appellant of capital murder and convicting him of manslaughter. That the jury chose
not to do so shows it did not believe Appellant's story.
Direct Appeal from Harris County- Affirmed
Pete Russell, ft:, v. State, _S.W.3d-> 2005 Tex. Crim. App. LEXIS
150 (Tex.Crim.App. No. 74,595, 2/2/05); Opinion: Womack
(unanimous).
Facts: Appellant was set up for a drug sting by his policeinformant girlfriend, Tanjela Brewer. After selling crack to
undercover officer Bush, he was arrested. Appellant was later
convicted of the offense and got a 10-year sentence. The case
was reset for execution of the sentence, and Appe!Jant agreed
to turn himself in. A few days later, Tanjela was found dead in
her house. Appellant had been seen walking away from the
ho use by a neighbor earlier that morning. Appellant was later
found at a motel, where he had attempted suicide by drinking
rat poison. He admitted he had killed Tanjela after she had set
him up for dumping her.
Use of transcripts by jury. Appellant gave an oral statement
to officers regarding the ki!Jing. At trial, the jury was allowed to
use written transcriptions of the statement prepared by the State.
The transcripts were admitted as demonstrative evidence, but
the jury was instructed that they could only be used as a guide,
that the substantive evidence was what was stated on the tapes,
and the jury would not be allowed to take the transcripts into
the jury room with them. During deliberations, the jury sent
o ut a note asking to use the transcripts. They were brought into
the cou rtroom, allowed to use the transcripts while the tape was
played, then the transcripts were taken back.
Held: Error, if any, was harmless. Appellant argued the
statute allowing the jury to receive "any exhibits admitted as
evidence in the case" does not include demonstrative exhibits.
Also once the jury has retired to deliberate, the deliberation
cannot be suspended and resumed. CCA says it need not decide
those issues because even if it were error for the court to have
furnished the transcripts, Appellant suffered no harm. Jurors
did not discuss the case while they were in open cour t, and
they reviewed exactly what they reviewed during trial - no
more and no less. This procedure did not affect the appellant's
substantial rights.
Violation of the Rule. Police Sergeant Kennedy was allowed
to sit at counsel table with the prosecution after the state argued
he was entitled to do so as the "case agent." Defense counsel
objected, pointing out this was part of the federal, not state rule,
thus, Kennedy was not allowed to be excluded from the Rule.

Held: The trial court erred, but the error had no affect on
Appellant's substantial rights, therefore it was harmless. The
State's designating a wit ness as a "case agent" does not make a
witness one whom the court may not exclude from the courtroom under Tex.R.Evid. 6 14. As Appellant correctly pointed out
in his objection, the government's designation of a "case agent"
in the trial of a criminal case is permitted in federal courts by
the federal counterpart of Rule 614, but it is not permitted in
the courts of this state. CCA deliberately chose to make the
Texas rule different when it adopted Rule 614(2). Neither the
State nor a defendant who is a natural person may take away
the court's authority to exclude one of its witnesses by simply
designating the witness. However, havi ng said this, CCA reviews
the error for harm, and finds none.
PDR's Granted in February 2005
0499, 0500, 0501-04 Phillips, Robert HarrisS Sexual Assault
1. The Court of Appeals erred by holding the state's failure to
elect which specific transaction it in tended to rely upon for
conviction was constitutional error analyzed for harm under
Rule 44.2 (a) of the Texas Rules of Appellate Procedure.

2. The court should reexamine its holding in O'Neall'. State to
determine: (1) whether overruling an election request constitutes automatic error despite no erroneous evidentiary rulings
or jury instructions; and (2) when the state is required to elect
which transaction it will rely upon for conviction.
1322-04 Torres, Jeffery Wharton S DvVI
The Court of Appeals erroneously ruled that an officer did not
have probable cause to arrest a defendant who had crashed his
car onto the fron t porch of a residence at an early morning
hour when two other officers, who had personally observed the
defendant on the scene, informed the arresting officer that, in
their opinions, the defe ndant was intoxicated.
1511 -04 Harrison, Cedrick Ryan Harris A Capital Murder
The Court ofAppeals, contrary to Tex.R.App.P. 66.1 (f), departed
so far from the accepted and usual course of judicial proceedings
that the Court of Criminal appeals should e..xercise its' supervisory power and order the court of appeals to issue an opinion
that correctly reflects the facts in the appellate record and the
arguments presented in petitioner's brief on direct appeal.
1545-04 Martin, Brian D. Polk A Sexual Assault
l. Does the "doctrine of chances" or Tex.R.Evid. 404(b) (Or
both) allow the state to offer an unadjudicated extraneous "date
rape" of a person other than the complainant in a "date rape"
sexual assault trial to rebut the defense of consent and establish
the element of crim inal inten t, when the evidence presents
nothing more than a "swearing match" between the defendant
April 2005
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and the adult complainant on the issue of consent?
2. Whatever rule applies, in this particular kind of sexual case
is the state allowed to bypass the Rule 404(b) principle that
excludes evidence whose only logical relevance derives from
its propensity nature, on the ground that it is relevant for a
"permissible purpose"?
1575, 1576-04 Farr, Henry David HarrisS Aggravated Sexual
Assault
1. The Court of Appeals erred by holding the state's failure to
elect which specific transaction it intended to rely upon for
conviction was constitutional error analyzed for harm under
Rule 44.2 (a) of the Texas Rules of Appellate Procedure.
2. The Court should reexamine its holding in O'Nealv. State to
determine: ( 1) whether overruling an election request constitutes automatic error despite no erroneous evidentiary rulings
or jury instructions; and (2) when the state is required to elect
which transaction it will rely upon for conviction.
1605-04 Wilkerson, Ray Mitchell Tarrant S Injury to a Child
1. Is a child protective services investigator who, while in the
course of a child abuse investigation, conducts an interview
with the subject of a report of child abuse while said subject is
in custody, to be considered an agent oflaw enforcement solely
because the subject makes an incriminating statement and that
statement is subsequently reported to law enforcement by the
CPS investigator?

2. If a child protective services investigator, while in the course
of a child abuse investigation, conducts an interview with the
subject of a report of child abuse while said subject is in custody,
and the subject makes an incriminating statement that is subsequently reported to law enforcement by the CPS investigator,
must the cps investigator always have provided to the subject
admonishments pursuant to Miranda v. Arizona, 384 U.S. 436,
86 S.Ct. 1602, 16 L.Ed.2d 694 (1966),And Vernon's ANN. C.C.P.
Art. 38.22, before the incriminating statement made by the
subject will be admissible into evidence?

COURT OF APPEALS
Appeal from Tarrant County- Reversed & Rendered
Retrial barred due to prosecutorial misconduct.
Ex parte Lewis, _ S. W.3d _ , 2005 Tex. App. LEXIS 1869 (Tex.
App.- No.2-02-126-CR, Fort Worth March 10, 2005).
On remand from the Court of Criminal Appeals on a pretrial writ alleging prosecutorialmisconduct which provoked a
mistrial, Court concludes that repeated efforts by the state to
impeach the defendant with his post arrest silence rose to the
level of misconduct warranting a conclusion that the conduct
46 VOICE FOR THE DEFEN SE April 2005

provoked the mistrial and double jeopardy prevented a new
trial. There is a three part test that must be satisfied:
(1) Did manifestly improper prosecutorial misconduct

provoke the mistrial?
(2) \Vas the mistrial required because the prejudice produced
from that misconduct could not be cured by an instruction
to disregard? And
(3) Did the prosecutor engage in that conduct with the intent
to goad the defendant into requesting a mistrial (Kennedy
standard) or with conscious disregard for a substantial risk
that the trial court would be required to declare a mistrial
(Bauder standard)?
Conduct is not manifestly improper if it is the result
of inadvertence, sloppiness, or even simple negligence.
A prosecutor's blunder that precipitates a successful
motion for mistrial does not bar a retrial. Prosecutorial misconduct reasonably reaches only that conduct
which is qualitatively more serious than simple error
and connotes an intentional flouting of known rules or
laws. If the prosecutor's conduct, viewed objectively,
was not manifestly improper, then the double jeopardy
inquiry ends at this first stage. If, for example, the
law itself is unsettled or the application of the law in
the particular situation is debatable, the prosecutor's
conduct cannot be said to be manifestly improper.
Court concludes the conduct was clearly improper because the
defendant had never given an inconsistent statement which
might have justified the cross. Further, the error could not have
been cured by a motion to disregard because of the flagrancy
with which the state violated the rule against commenting on
a defendant's failure to testify.
As to the last element, the following factors are relevant:
( 1) Was the misconduct a reaction to abort a trial that was
"going badly for the State"? In other words, at the time
that the prosecutor acted, did it reasonably appear that the
defendant would likely obtain an acquittal?
(2) Was the misconduct repeated despite admon itions from
the trial court?
(3) Did the prosecutor provide a reasonable, "good faith"
explanation for the conduct?
( 4) Was the conduct "clearly erroneous"?
(5) Was there a legally or factually plausible basis for the
conduct, despite its ultimate impropriety?
(6) Were the prosecutor's actions leading up to the mistrial
consistent with inadvertence, lack of judgment, or negligence, or were they consistent with intentional or reckless
misconduct?
Court concluded the trial was not going well for the state,
there were repeated admonitions from trial court, the prosecution had no good faith reason, but was trying to get before the

jury the defendant's post arrest silence. Trial court reversed
and retrial barred.
Officer had reasonable suspicion for stop.
Pickens v. State, _ S.V,'.3d _ , 2005 Tex. App. LEXIS 1883
(Tex.App. No. 07-04-0309-CR- Amarillo, 3/10/05).
In a prosecution for evading detention, that the police officer
lacked either probable cause or reasonable suspicion to believe
that the defendant was committing an offense at the start of the
arrest or detention, that element can be satisfied if the defendant
breaks the law after the inception. Here, officer lacked reasonable
suspicion at the inception but acquired it when the defendant
ran a stop sign while fleeing from the officer.
Statute of limitations tolled for bail jumping.
Ex parte Martin,_ S.W.3d _ , 2005 Tex. App. LEXIS 1800
(Tex.App. No. 09-04-439-CR- Beaumont, 3/9/2005).

accused in another case, his absence from the state tolled the
limitations period. Court disagrees and holds that, for this tolling section to apply, the accused has to have been charged with
the same offense. Aggravated robbery is not the same conduct
as jumping bail.
State failed to establish probable cause, but confessions were
attenuated. H'eems v. State, _ S.W.3d _ , 2005 Tex. App.
LEXIS 1630 (Tex.App. No. 14-03-01067-CR- Houston (14th
Dist.] 3/3/05).
If the state relies upon a warrant to justify an arrest, it must
produce it at a suppression hearing, together with the underlying affidavit, to satisfy its burden of proof. If it fails to do so,
it may satisfy its burden by establishing sufficient probable
cause for the arrest. Here, the state did neither and the Court
ruled had not satisfied its burden. Court, however, holds that
the resulting confessions were sufficiently attenuated from the
original illegal conduct and, thus, were admissible.

The defendant was originally charged with aggravated robbery but fled the state. More than three years after he fled, he
was charged with bail jumping, to which the three year statute
of limitations applies. State argues that because he was an
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Collin
Grayson

District 5
Lance Evans
Greg Westfall
l.arr)' Moore
Jeff Kearney
Reagan Wynn(a)

Fort \'\'orth
Fort Worth
Fort Worth
Fort Worth
Fort Worth

Tarrant
Tarrant
Tarrant
Tarrant
Tarrant

District 6
Kenda Culpepper( a)
Tom Pappas
Mike P. Gibson
George Milner
Barry Sorrels
lvlartin I.eNoir
Susan Anderson(a)
Russell Wilson(a)

Dallas
Dallas
Dallas
Dallas
Dallas
Dallas
Dallas
Dallas

Dallas
Dallas
Dallas
Dallas
Dallas
Dallas
Dallas
Dallas

District 7
John Heath, Jr.
Bobby Mims
Steve Green
Kelly Pace( a)

Nacogdoches
Tyler
Athens
Tyler

Dallas
Smith
Henderson
Smith

Nominee
District 8
Skip Reaves
Kerri Anderson-Donnica
Bill Price

Citx

Countx

'A'est

McLennan
Navarro
Lampasas

Corsicana
Lampasas

District 9
Dexter Gilford
Sam Bassett
Guillermo Gonzalez(a)

Austin
Austin
Austin

Travis
Travis
Travis

District 10
Henry Bemporad
Warren Wolf(a)
john Convery
john Carroll
Mike Gross
Bobby Barrera( a)

San Antonio
San Anton io
San Antonio
San Antonio
San Antonio
San Antonio

Bexar
Bexar
Bexar
Bexar
Bexar
Bexar

District 11
Emmett H arris

Uvalde

District 12
Sheldon Weisfeld
juan Flores
jaime Carrillo( a)

Brownsville
Laredo
Ki ngsville

District 13
James Makin
Frank Blazek(a)
)arrod Walker( a)
Constance Luedicke

Jefferson
Beaumont
Walker
Huntsville
lvlontgomery
Conroe
Nueces
Corpus Ch risti

District 14
Mike Charlton
Danny Easterling
Cynth ia Henley
Mac Secrest
Grant Scheiner
Ji m ~11arcus
Tyrone Moncriffe
Troy McKinney
Shawna Reagin(a)

El Prado
Houston
Houston
Houston
Houston
Houston
Houston
Houston
Houston

Uvalde

Cameron
Webb
Klcberg

New Mexico
Harris
Harris
Harris
Harris
Harris
Harris
Harris
Harris

(a) =associate board member
April2005
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CDLP: El Paso Indigent Defense
May 3-4, 2005

13.5 CLE Hours/.75 Ethics

course directors

El Paso

Philip Wischkaemper
Lubbock, Texas

•

May 3-4, 2005

Location: Camino Real Hotel
101 South El Paso Street, El Paso, Texas 79901

• 915.534.3099/800.7 69.4300

Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512

Clara Hernandez
El Paso, Texas

Questions? Email mschank@tcdla.com call 512.478.2514.
Registration begins at 7:45 am

overview
Attorneys representing indigent
clients often face unique challenges in their practice. The clients are often unique, as well as
the cases that bring them to the
justice system. The Indigent Defense seminars are designed to
provide a broad overview of issues most relevant to attorneys
who represent indigent clients.

destination
information
Hotel accomodatio ns are a t the
Ca mino Rea l HoteL located at
101 South El Paso Street, El Paso,
Texas 7990 1. Rooms are b locked
at a rate of $80 a night. You will
need to make a reservation by
April 11, 2005 in order to guarantee
this room ra te and availability. Call
the Camino Real at 9 15.534.3099
and be sure to mention the TCDLA
room block to receive our group
rate . Free shuttle from a irpo rt
available. TCDLA w ill pay for
self-parking, parking validated at
registration.

Attendee Name: __________________________ Bar Number: _____________
Street Address: ----------------------------------- City: ____________
State: _______ Zip: ____________ E-mail: ______________________________
Phone: _ ________________________ Fax: __________________________
Registration Fees
By April 15
After April 15
registration w ith cd
$0
$0
registration with book and cd
$0
not available
(must be ordered by April 15, 2005)
*NOTE: You must attend the seminar to receive the course materials.
0 Please check here if you have special needs (dietary, mobility etc.) and we will
contact you.
0
0

Can't attend? Buy the materials* (shipping and sales tax included in total)
printed book ......................... $50
cd ..........................................$25
*NOTE: Seminar books are UNAVAILABLE after after April 15, 2005.
Walk-in's receive a cd only.

TCDLA Membership Fees (renew your membership o r join as a new member)
0
new member (*see below) .. .............$75
0
renew membership ............... $ 150
• TCDLA New Membership

To sign up as a new member you will need a nominating endorsement from a current
TC DLA member.
"As a current member of TCDLA, I believe this applicant to be a person of professional competency,
integrity, and good moral character. The applicant is licensed to practice Jaw in Texas and is engaged in the defense of criminal cases, unless a student or affiliate applicant."
TCDLA Member's Name (please print): - -------------------------------------TCDLA Member' s Signature: - - - - - -- -- -- - - - - -- -- - - - - -------------- - - -- -- --

Payment Options
Check enclosed (payable to CDLP)
0
Visa
0
Mastercard
0

o

American Express

0

Discover

www. tcdla.com
Credit Card Number

Expira tion Date

Name on Card

Signature

For CDLP use onl y.

0

Check# ________________

0

cc

0

Cash

Amount $.__________________
Initials - - - -- - - -- -- - - - - - - --

Tax Notice: $36 of yo ur annual dues ($19 if a Student Member) is for a one year subscription to th e VOICE for the Defense. Dues to TCDLA are not deduc tible as a c haritable
contribution but m ay be deducte d as an ordinary business expense. The non-deduc tibl e
portion of regular a nd initia l membership dues is $39 in acc ordance with IRC sec. 6033.
vo:ceindefelposo.04.05 ·

CDLP: Dallas ~~~igent J?~-!~!?-~-~ - -- · - -->--•

May 5-6, 2005 -

14.25 CLE Hours/ 1.5 Ethics

course directors

Dallas • May 5-6, 2005

Philip Wischkaemper
Lubbock, Texas

Location: Marriott Suites Dallas Market Center
2493 North Stemmons Freeway, Dallas, Texas 75207 • 214.905.0050/800.811.8893

Jeanette Green
Dallas, Texas

Mail registration to: 1707 Nueces St., Austin, Texas 78701, or fax to: 512.469.0512
Questions? Email mschank@tcdla.com call512.478.2514.
Registration begins at 7:45 am

overview
Attorneys representing indigent
clients often face unique challenges in their practice. The clients arE: often unique, as well as
the cases that bring them to the
justice system. The Indigent Defense seminars are designed to
provide a broad overview of issues most relevant to attorneys
who represent indigent clients.

destination
information
Hote l accomodations are at the
Marriott Suites Dallas Market Center lo c ated at 2493 North Stemmons Freeway, Dallas, Texas 75207.
Rooms are blocked at a rate of
$129 single/double a night. You
will need to make a reservation by
April 18, 2005 in order to guarantee
this room rate and availability. Call
the Marriott Suites at 214.905.0050
and be sure to mention the TCDLA
room block to receive our group
rate. Hotel parking is free. Free
shuttle from Love Field airport.

www.tcd.la.com

Attendee Name: __________________________ Bar Number: ______________
Street Address: ------------------------------------City: ____________
State: _____ Zip:____________ E-mail: ______________________________
Phone: __________________________ Fax: ____________________________
Registration Fees*
By Apri118
Aller Apri118
0 registration with cd
$0
$0
0 registration with book and cd
$0
not available
(must be ordered by April 18, 2005)
*NOTE: You must offend the seminar to receive the course materials.
0 Please check here if you have special needs (dietary. mobility etc.) and we w ill
contact you.
Can't attend? Buy the materials* (shipping a nd sales tax included in total}
printed book ......................... $50
cd ..........................................$25
*NOTE: Seminar books are UNA VA/LABLE after after April 18, 2005.
Walk-in's receive a cd only.

TCDLA Membership Fees (renew your m embership or join as a new member)
0
new member (*see below) ............... $75
0
renew membership ...............$150
• TCDLA New Memb ership

To sign up as a new member you will need a nominating endorsement from a current
TCDLA member.
"As a current member of TCDLA, I believe this applicant to be a person of professional competency.
integrity. and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases. unless a student or affiliate applicant."
TCDLA Member's Name (please print): - ---------------------------------- - - -TCDLA Member's Signature: --------------- ---------------------------- - - -

Payment Options
D Check enclosed (payable to CDLP)
D
Visa
0
Mastercard
0

American Express

Credit Card Number

Expiration Date

Name on Card

Signature

0

Discover

f o r C DLP use only.

0

Check# ________________

0

cc

0

Cash

Amount $.__________________
Initials ____________________

Tax Notic e : $36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE for the Defense. Dues to TCDLA are not d educ tible as a charitable
contribution but may be deduc ted as a n ordinary business expense. The non-d educ tible
portion o f re gula r a nd initial m emb ership dues is $39 in accordanc e with IRC sec. 6033.

0 New Member Application 0 Renewal
0 Are you a member of the NACDL? 0 Yes 0 No
0 State whether a membership certificate is desired 0 Yes 0 No

0 Mr. 0 Ms.
Name: _____________________________________
Law Fi rm: ___ _ __ _ __ _ _ _ _ __ _ ___
Mailing Address: _ _ _ __ _ _ __ _ __ _ _
City, State, Zip: _ _ _ __ _ _ _ __ __ _
Phone: _ _ __ _ _ __ _ Fax: _____ __
E-mail: _ __ _ _ County: _ _ _ __
Bar Card #: _ _ _ _ __ __ _ _ _ __ __
Bar Card Date: _ _ _ Month_ _ _ _ Year____
Date of birth :_ _ __ __ _ __ _ __ __
Please check correct category
0
0
0
0
0

First Time Member ....................... . $75
Renewing Membership ••••••.•••••..•.• $150
Voluntary Sustaining Member••••••• $300
Sustaining Member •.•••.........•...••• $200
Affiliate Member
(Experts or· Legal Assistant) .•..... .•• $50
0 Public Defender •.....••.••••..•••••••••...• $50
0 Investigator ................................. $50
0 Law Student ................................. $20

Certified Criminal Law Specialist? 0 Yes 0 No
Signature: _ __ ______ Date ______
Amount Enclosed $_ _ __ _
0 Check enclosed
(payable to TCDLA)

0 Visa 0 MasterCa rd

0 American Express 0 Discover

Expi ration Date _ _ _ __ _
Name on Card - - - - -- - - - -- - - -- Card Number _ _ _ _ _ _ __ _ __ _ _ __ _
Authorized Sig nature
I hereby apply for membershi p in the Texas Crimi nal Defense Lawyers
Association and enclose $ _ _ as my annual dues for the year _ _ .
S36 of your annual dues (St9 if a Student l~em be r) is for a one year subscription to the
Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution but
may be deducted as an ordinary business expense. The nondeductible portion of regular
and initial membership dues is S39 in accordance with IRC sec. 6033.

NOMINATING ENDORSEMENT
As"-a current member of TCDLA, I believe this applicant to be a
person of professional competency, integrity, and good moral
character. The applicant is hcensed to practice law in Texas and
is eng_aged in the defense of criminal cases, unless a student or
an affihate applicant.
SignatufeotMember - - - -- - - - -- - - - - Member's Name

