TCDLA Membership Directory
Information Update
Calling all members. It's time for the 2005-2006 TCDLA Membership Directory.
Please review your information from the 2004-2005 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to marisolw@tcdla.com by May 2, 2005.
Current members as of May 30, 2005 will be included.
Questions about your membership status?
Email info@fcdla.com

Note: If you have updated your address with TCDLA in the past year, we will have the
update. Som e members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
nome.______________________________________________________ ____________
firm_____________________________________________________________________
address.__________________________________________________________________
city. state. zip._____________________________________________________________
office phone_____________________ _____ _

office tax~------------------

email address.___________ ____ _____ ____ _____ _________ ___________
spouse's name (if applicable) _______________ ______________________________
0 Please c heck if you are an investigator.
0 Please c heck if you are a member of a local criminal defense bar association.
Which one?________ ___ _ ___ ____
0 Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not
b e included in the directory or any other publication or distributed at any time.
age
sex
ethnic ity__________
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Sprint PCS is offering a 15 percent discount to TCDLA members
on its wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive
additional discounts on equipment. Contact Craig Benjamin at
5 12-294-0800 or email cralg.d.benjamln@maU.sprint.com.

Viteconline is offering TCDLA members pricing advantages on everything you need to run your office, such as office supplies, equipment,
and furniture. If you need it, they can get it to you at a low cost and
overnight. Contact James Taylor at 1-800-797-2969 ext 116.
Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member IO
so call our office first and then call Hertz at 1-800-654-2200.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news affecting you, your practice and your clients. To
be added to either the general or capital listservs, contact
webmaster@tcdla.com.
Motions Disk. New members are entitled to one free copy of
our State motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can receive the only state-wide

magazine published exclusively for capitallitigators.
Lega!Edge Case Management Software is offering a group rate to
TCOLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database. Call Le Ann Horrocks at 1-228-872-8479.

Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.

Lois Law is offering a 10 percent discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or dcrass@loislaw.com.

La Quinta is offering a 10 percent discount to all TCOLA members.
Either visit LQ.com and use promotional code TCDLA, or call
800-531-5900 and ask for the discounted rate for the Texas Criminal
Defense Lawyers Association.
Subscription Services Inc. is offering up to a 50 percent discount
off the cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.

Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Assistance with Legal Questions. You can e-mail a question to
the TCOLA home office and we will help you get your question
answered through the assistance of more than 2000 criminal
defense attorneys.
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YOUR
[7

YOUR HELP
RED ALERT DECLARED
One only needs a few moments to peruse the list of pre-filed bills before the 79th Session
of the Texas Legislature to see that the Constitution and the lives and civil liberties of our
citizens are in harm's way. '..Vill you volunteer to strap on your helmet and sit by your computer to watch for the incoming invasion ? Jf you will step forwa rd and be vigilant you can
become a part of the new TCDLA Homeland Securit)' Agency. Not the one you have heard
so much about since 9-1 1 but the o ne designed to try to prevent our overzealous politicians
from resorting to knee-jerk reactions to bad circumstances and bad criminal cases in their
respective d istricts in filing new legislation .
You can man a foxhole and become one of our sentries by logging on to the following
web site:
Texas Legislature Online at www.capitol.sta te.tx.us

Daniel W . Hurley

PRESIDENT'S
MESSAGE
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You can view live video of sessions in the house and senate and importa nt committee
meetings. You may search a bill by text, or bill number and watch the progress of the legislation throughout the session. You can look up biographies of the legislators who propose
legisla tion and respond to them by email or snail mail. You may be able to observe things
going on in the committee heari ngs at the eleventh hour, from the comfort of your own
home, to h elp us prevent some of the terrible legislation we have seen emerge from Austin
in the last few years.
To give you a preview of possible legislation we again face t he prospect of DWI roadblocks,
increased punish ments depend ing on the level of the intoxilizer, mandatory stacking of
intoxication offenses where a public servant is a victim, penalties fo r serving a person who
turns 2 I before 7:00am the day of her/bis birthday, criminal penalties for refusing a breath
test, broader definitions and statutes to, you guessed it, make it easier for law enforcement
to convict citizens accused.
On the other hand we have hope of reform in grand jury procedure, insanity laws, expunction statutes, death penalty and our crime labs problems across the state.
If you have the ti me and inclination please help us fi nd and closely monitor these bills as
they wind through our legislature. Report all suspicious activity in our legislatu re to:
1. Chief of'I'CDLA Homeland Security-Keith Hampton, hamplaw@swbell.net, and
Allen Place, AplaceJr@aol.com (aka TCDLA Legislative Directors);
2. Tom Mills, tmills@tmills.net, and Bill Wischkaemper, Billwisch@aol.com, our legislative comm ittee chairs;
3. Joseph Martinez, jmartine7.@tcdla.com, executive director of TCDLA;
4. Dan Hurley, dwhurley@swbell.net, president ofTCDLA. c!!!J
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Elected Criminal District Attorney, Mcl ennan County, Texas 1983-1988
College of the Slate Bar
Association of Trial Lawyers of America
Texas Trial Lav.yers Association
National Association of Criminal Defense Lawyers - LifeMember
Texas Criminal Defense Lawyers Association - Voluntary Sustaining Member

Investigative, Financial and State-of-the-art Technical Resources,
Experienced Support Staff and Trial Experience to handle:
• Serious Personal Injury
• Product Liability
• \Vrongful Death

• Business Litigation
• Class Actions
• Alternative Dispme Resolution

Claims and Litigation Against Greedy Insurance Companies

512-372-8100
www.withvic.com

6300 Bridgepolnt Parkway
Bridgepoint Two, Suite 220
Austin, TX 78730
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WORD OUT!
Dan Hurley, president, has launched a membership drive. Members have volunteered to be
local chairs of the membership drive. Every m ember is being asked to help recruit new members
as well as getting current m embers to re-join. Our total membership stands at 2,520 and growing. More important than our numbers is the quality of the services we provide to members.
Please help us get the word out.
Thanks to the following course directors: Bobby Mims and Kelly Pace, CDLP Anato my of
the Win, in Tyler; Gerry Morris, Dexter Gilford, and David Frank, TCDLA Texas l\vo-Step:
Forensic Experts and Defense Counsel Team-up, Austin; Bill Habern and Philip Wischkaemper,
CDLP Post-Conviction in Houston; Grant and Sharon Scheiner, CDLP PowerPoint and More
seminar in Houston.
TCDLA, TCDLET and CDLP held their quarterly board meetings in Austin in December.
Special thanks to past president Betty Blackwell, who hosted the past president's reception at
her law office.
Thanks to Chuck Lanehart, Pat Metz, Fred Stangl, Dr. Larry Cunningham, Mark Snodgrass
and Dan Hurley fo r all their work in making the 25 Years of Wild 'vVestern Justice seminar in
Lubbock a huge success. A special thanks to \Valter Huffman, Dean of the Texas 'lech University
School of Law, for his support. The seminar was held at the Texas Tech Law School. Outstanding CLE was provided to more than 150 participants. More than 300 persons attended the
celebration of the 25th Anniversary of the founding of the Lubbock Criminal Defense Lawyers
Association. A tailgate party was held in the law school parking lot followed by the 1exas Tech
vs. Oklahoma State basketball game. A good time was had by all. Congratulations Lubbock
Criminal Defense I.awyers Association on 25 years of extraordinary service to justice in the high
plains and beyon d.

Joseph A. Martinez

Grab your hats and spurs and head down to the historic Menger Hotel in picturesque San
Anton io on March 3-4, for the TCDI.A Advanced DWI Cross-Examination of the Arresting
Officer and Expert: Lecture and Demonstration. Gary Trichter and Troy McKinney are course
directors in what will be one of the finest D\oVI seminars in the country.

EXECUTIVE
DIRECTOR'S
PERSPECTIVE

We have changed the title of the p reviously named Criminal Trial AdvocaC)' Institute (CTAI)
held in Huntsville to the 29th Annual Texas Criminal1i'ial College (TCTC). Tim Evans nnd Lydia
Clay -Jackson are course directors for the College. The College will be held in Huntsville, March
20-24. We have expanded the College to 70 participants. Please help us get the word out. We are
looking for lawyers who hnve less than seven years of trial experience. This year's College will
be free. \"le are asking for a $100 deposit which is refundable upon successful completion of the
program. We have sent out letters to all local j udges statewide asking them for recommendations
to this year's program.
TCDLA is proud and honored to co-sponsor with the National DUI College, lvlastcring
Scientific Evidence in DUI/DWI Cases, a national seminar to be held on April 28-30, 2005 in
Dallas at the Wyndham Anatole. Troy MclGnney is course director.
Please welcome new TCDLA staff members: tvls. Melissa Schank, program coordinator. She
has a B.A. in Organizational Communication from St. Edward's University. She will be responsible
for coordinating all TCDLA and CDLP seminars. Ms. Carol Lugo-Yin a, is our new administrative
assistant. She has a B.A. in Marketing from Texas Christian University. She will work with the
boards and provide support to members and administrative support to the home office.
Good verdicts to all! c!!!l
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fEBRUARY 24, 2005

MAY 5-6, 2005 ..

Phone Seminar- Topic TBD

CDLP- Indigent Defense

AusTIN

D ALLAS

FEBRUARY 23-25, 2005

CDLP - Capital/Habeas/ Mental Health
HousToN

MAY 12-13, 2005

CDLP- Harris County Indigent Defense
H ousTON

MARCH 3-4, 2005
MAY

TCDLA - Advanced DWI

14, 2005

SAN ANTONIO

CDLP - New Harris County Lawyers:
Criminal Law

MARCH 5, 2005 .

HousToN

TCDLA, TCDLEI, CDLP Board Meetings

MAY 19, 2005

AUSTIN

Phone Seminar- Topic TBD
MARCH 20-24, 2005

AUSTIN

CDLP- 29th Annual Texas Criminal
Trial College

· JUNE. 1~~19, 2005 .

HUNTSVILLE

18th Annual Rusty Duncan
Short Course and Board Meeting

M~~· 31-APRIL1, _2005

SAN ANTONIO

CDLP - Anatomy of the Win
McAueN

CDLP- Austin Criminal Law
AUSTIN

TCDLA & National DUI College
Mastering Scientific Evidence in
DUI/DWI Cases

CDLP - Anatomy of the Win

D AllAS

SouTH PADRE IsLAND

-

-

~

' . APRIL 28; 29, 2005

CDLP - Indigent Defense (tentative)
A BILENE

CDLP - Indigent Defense
EL

Phone Seminar- Topic TBD
AUSTIN

Note: Schedule and dates sub;ect to change. Visit our website at
\NWW.tcdla.com for the most up to dale information.

PASO
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FAMILY VIOLENCE

The rise in the number of domestic violence case filings has recently spurred a national
campaign to stop family violence (read the billboards on the drive to the office)and led to
an increase in the number of statistical studies directed at the issue. Among the statistics
relevant to the criminal justice system:
• Approximately 75 percent of the time a battered woman appears at a hospital emergency room for treatment occurs after her separation from her partner, about the same
percentage of the number of calls to law enforcement for assistance.
• Male on female violence occurs approximately 10 tim es more often than female on
male violence.

David Richards

• Just under six times as many women who reported they had been victimized by
family members as compared to victims who reported victimization by strangers did
not report the offense to police because they feared reprisal from the offender.
• Violence is the stated reason for divorce in 22 percent of middle-class marr iages.

EDITOR'S
COMMENT

• Approximately 30 percent of all women murder victims were killed by husbands,
ex-husbands, boyfriends, or ex-boyfriends.
• Men commit 85 percent of all homicides, but out of the remaining 15 percent committed by women, the vast majority are killed by members of their own family, normally
men who they claim have battered them.
• Four out of five women victims of domestic violence resisted the assault.
• Police are more likely to respond within five minutes of emergency calls reporting
assaults on a woman by a stranger as compared to reports where the offender is known
to the victim.
• Women who face murder charges for killing their partners normally have less extensive criminal records than men charged in the reverse situation; however women serve
an average prison sentence of 15 years, as compared to an average six year sentence
for men.

10 VOICE FOR THE DEFENSE
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• 90 percent of all family violence defendants are never
prosecuted.

TCDLA
MEMORIALIZES

• Women are much less likely to be victims of violent
crime than men, but arc more likely to be victimized by
male family members.
• White and black women have equivalent rates of violence
by intimates an d other relatives.

CHARLES BALWIN

• Women with low family income and with lower levels of
education have correspondingly higher rates of violence.

JACK H. BRYANT

QUIN BRACKETT

PHIL BURLESON

Lawyers who defend clients accused of domestic abuse will
probably agree with most of these statistics based only on their
courtroom experience; however, what is lacking are good stntistical studies addressing the question of false allegations in
domestic abuse cnses, and the circumstances under which those
claims arise. Affidavits of non-prosecution filed by women
subsequent to an initial report of violence are common and
arc normally met with suspicion by prosecutors who suspect
they are setting the stage for additional abuse by dismissal of
pending charges, but it cannot be argued that a number of
as-of-yet determined percentage of cases involve false allegations motivated by factors such as jealousy or disputed child
custody issues. Don't hold you r breath for such a study to be
undertaken.c!i!l
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CoNFRONTATION,
CRAIG AND
Two-wAY
LIVE VIDEO
TELECONFERENCING
It happened in the Middle District of Alabama: A portion of a federal criminal trial
took place in the United States Attorney's office. United States 1'. }'iltes, 391 F. 3d 1182 (11th
Cir. 2004).

Anita Yates and An ton Pusztai were indicted for fraud, money laundering and prescription-drug related offenses growing out of their involvement with an internet pharmacy. By
the time the case was indicted, two of the government's witnesses were living in Australia.
Before trial, the government moved to allow these witnesses to testify at trial by means of a
two-way video teleconference. T he government represented to the district court that these
witnesses were both "essential witnesses to the government's case in chief." The government
also stated: "Although both witnesses are willing to testify at trial via video teleconference,
they are unwilling to travel to the United States. Because they arc beyond the government's
subpoena powers, the government seeks permission for these w itnesses to testify through the
use of teleconference facilities." Additionally, the government suggested that the teleconference portion of the trial be held in the United States Attorney's office which had teleconference equipment that was co mpatible with similar equipment in Brisbane, Australia.

F.R. "Bucl<" Files, Jr.

FEDERAL
CORNER

It was th e government's argument that the Supreme Court had permitted child victims
of abuse to testify by one-way closed circuit television from outside the courtroom, holding
that this procedure did not deny the defendant his Sixth Amendmen t right to con frontation, citing Marylmui "· Cmig, 497 U.S. 836, 110 S.Ct. 3157, 111 L.Ed.2d 666 (1990). The
d efendant's lawyers responded that this proposed teleconference procedure would violate
their clients' Sixth Amendment right to confront their accusers.

As if the facts weren't interesting enough for all the lawyers, there was an equally interesting judge assigned to the case: Anthony A. Alaimo of the United States District Court for
the Southern District of Georgia. A veteran of the rederal bench since 197 1, he is probably
the only sitting federal judge who was born in Sicily, Italy.
Judge Alaimo granted each of the government's requests. The video teleconference
portion of the trial was temporarily moved to the United States Attorney's office. The
lawyer for each defendant renewed his Sixth An1endment objection to the introduction of
the testimony. Each witness was sworn in by the Clerk of the Court and each stated that he
understood that his testimony was under oath and subject to the penalty for perjury. Both
defendants, the jury and Judge Alaimo could see the testifyi ng witness on monitors and each
witness could see the temporary courtroom which had been set up in the U.S. At torney's
conference room. Each defendant's lawyer cross-examined both witnesses. The jury found
the defendants guilty of various offenses and both appealed.
12 VOICE FOR THE DEFENSE
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A panel of the 11th Circuit, [Cox, Paul (United States District
Judge for the Northern District of Florida, si tting by designation ) and Edmondson (Chief Judge, concurring in the result)
reversed the judgment of the district court and remanded the
case for further proceedings. Judge Cox authored the opinion
of the panel. The following excerpts are from his opinion:
Pusztai and Yates contend that tbeir Sixth Amendment
confrontation rigbts were violated by the admission of
testimony by two-way live video teleconference with the
witnesses in Australia ...
The Sixth Amendment provides: 'In all criminal prosecutions, the accused shall enjoy the right ... to be confronted
with the witnesses against him.' U.S. Canst. amend. VI. Tllis
clause, known as the Confrontation C lause, 'guarantees the
defendant a face-to-face meeting with witnesses appearing
before the trier offact.' Coy v. Iown,487 U.S. 1012, 1016, 108
S.Ct. 2798,2801, 101 L.Ed.2d 857 (1988).But this guarantee
is not without excep tion.
In Mmylmul v. Cmig, the Supreme Court upheld, over a
defendant's SLxth Amendment challenge, a Maryland rule
of criminal procedure that allows child victims of abuse
to testify by one-way closed circuit television from outside
the courtroom. 497 U.S. at 858, 110 S.Ct. at 3 170. In such a
scenario, the defendant could see the testifying child witness on a video monitor, but the child witness could not
see the defendant. Td. at 841-842, 110 S.Ct. at 3161. The
defendant contended that this procedure violated his Sixth
Amendment right to confrontation because h e was denied
a physical face- to-face encounter with the witness. Id. at
842, 110 S.Ct. at 3161-62. The Supreme Court disagreed,
approving Maryland's rule and stating: 'though we reaffirm
the importance of face- to-face confrontation with witnesses appearing at trial, we cannot say that such confrontation is an indispensable clement of the Sixth Amendment's
guarantee of the right to confront one's accusers.' Trl. at
849-850, 110 S.Ct. at 3165-66. But the Court held ' that a
defendant's right to confront accusatory witnesses may be
satisfied absent a physical, face-to-face confrontation at
trial only where denial of such confrontation is necessary
to further an important public policy and only where the
reliability of the testimony is otherwise assured.' Jd. at 850,
110 S.Ct. at 3166.
The Court reasoned:
the right guaranteed by the Confrontation Clause
includes not only a personal examination ... but also
( l) ensures that the witness will give his statements
under oath - thus impressing him with the seriousness of the matter and guarding against the lie by the
possibility of a penalty for perjury; (2) forces the witness to submit to cross-examination, the greatest legal
engine ever invented for the discovery of truth; [and]
(3) permits the jury that is to decide the defendant's
fate to observe the demeanor of the witness in mak-

ing his statement, thus aiding the jury in assessing his
credibility.
The combined effect of these elements of confrontation
- physical presence, oath, cross-examination, and observation of demeanor by the trier of fact-- serves the
purposes of the Confrontation Clause by ensuring tbat
evidence admitted against an accused is reliable ...

Td. at 845-46, 110 S.Ct. at 3163 (citations and internal
quotations omitted). The video teleconferencing in this case
dearly lacked the first element - a witness in the courtroom in the physical presence of the defendant. Because the
defendants were denied a physical face-to-face confi:ontation at trial, we must ask whether the requirements of the
Cmigrule were satisfied in this case, calling for an exception
to the physical presence requirement of the Confrontation
Clause. We therefore apply the Craig rule.

"**
In its order, the district court a pplied the two-part Cmig
rule to permit the Australian witnesses to testify by two-way
video teleconference before the court in the United States
Attorney's Office in Montgomery, Alabama.
As to the first Craig requirement, the district court ruled
that the testimony was necessary to further an important
public policy. The court accepted the government's contention that the testimony would serve the 'important public
policy of providing the fact-finder with crucial evidence:
(R.3-314 at 19), and found that 'the Government also has
an interest in expeditiously and justly resolving the case.'
(hi. at 22.)
We accept the district court's rationale that the witnesses
were necessary to the prosecution's case on at least some
of the charges, as the record supports the government's
assertion that the testimony was crucial to a successful
prosecution of the defendants and aided expeditious resolution of the case. Defendant Pusztai concedes'[ t]hat Dr.
Konkoly was a significant witness for the government.. ..'
Appellant's Br. at 28.
But the prosecutor's need for the testimony in order to
make a case and expeditiously resolve it are not public policies that are important enough to outweigh a defendant's
right to confront an accuser face-to-f.1ce. Comparing the
public policy behind Maq'land's rule - protection of
certain children from trauma caused by confronting their
attacker- with the policies offered in this case- providing the fact-finder with crucial prosecution evidence and
expeditious resolution of the case-- leaves us unconvinced
that the policy justification in this case meets Craig's standard for an important public policy.
The district court made no findings of fact that would
support a conclusion that this case is different from any
other crimina l prosecution in which the government
mutinuedoupage 17
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ATTENTION
DEFICIT
HYPERACTIVITY
DISORDER:
legal implications
by Michael P. Brannon, Psy. D.

00"'

Di•ort~<>"

of th< mo•t mi•und""ood of oil p•y<hologkol di•gno'" ;, Att<ntion D<fi<it Hyp"o<tivity
(ADHD).
Although extensive media coverage over the past decade has resulted in a widespread recognition of the ADHD acronym, misunderstandings and misinformation about this disorder abound. Even among mental health professionals, there is considerable
debate over the etiology, symptoms, and progression of this disorder. Therefore, it is not surprising that those who do not have
specialized training in mental disorders do not fully understand ADHD or the significant disruption it can have on the lives of
those who suffer from it. In no area is this more true than in the criminal justice system where little is written about the subject,
yet where the symptoms of ADHD can have significant implications for commonly litigated legal issues such as competency to
stand trial, competency to waive Miranda, and mitigation.
14 VOICE FOR THE DEFENSE
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ADHD:The Diagnosis in Children and Adolescents
The DSM-IV-TR defines ADHD as a combination of symptoms involving inattention, hyperactivity, and impulsivity,
which must be present by age seven. Children diagnosed with
this disorder may display some or all of the symptoms subsumed
under the following categories:

lnnt tentio11:
•failure to pay close attention to detai ls;
•ca reless mistakes in schoolwork, work, or other activities;
• difficulty sustaining attention on tasks;
• not always listening when directed;
• forgetfulness;
• not following through on tasks;
• difficult y staying organ ized;
• avoidance o r dislike of tasks that require sustained mental
effort;
• freq uently losing things necessary for tasks or activities;
•impaired time perspectives;
•easily distracted by extraneous stimuli;

Hyperactivity:
elidgeting;
• restlessness;
• always "on the go;"

Impulsivity:
• blurting out answers before questions have been completed;
•talking excessively;
• not learning from mistakes or foreseeing consequences;
• difficulty planning for the fu ture;
• and interrupting or intruding on others.
Although these behaviors are symptomatic of ADHD, the
specifiC symptoms and severil)' of sy mptoms experienced by
th ose with ADH D may va ry greatly from one child to the next.
Furthermore, the symptoms must result in a signi ficant impairment in functioning and must be evident in two or more settings
(i.e., school, work, hom e) in order for the diagnosis to apply. 1

ADHD: The Diagnosis in Adults
ADHD has h istorically been considered a childhood disorder
and something that children grow out of eventually. fn fact,
th e DSM-IV-TR diagnostic criteria for ADHD are included in
a section specifically related to d 1ildhood disorders. However,
recent data suggest that one-third to two-thirds of child ren with
ADH D continue to experience symptoms of ADHD througho ut
their lifespan,2 and in many cases, these symptoms can have a
significant impact on overall day-to-day functioning.
For examp le, although hyperactivity is less prominent among
adults with ADHD, related symptoms of restlessness, chronic
feelings of"bein g on the edge:· and difficulty relaxing are common problems for adults with ADI-JD. Other adult ADHD
symptoms include impulsivity; procrastination; poor pla nning

and time management; difficulty maintaining routines and
organization; problems with self-discipline; difficulty completing projects; disorganization; underemployment; forgetfulness;
anxiety a nd/or depression; low self-esteem; poor frustration
tolerance; anger control problems; cluonic problems with pu nctuality; and impaired judgme nt. These sympto ms may range
from mild to severe. They also may vary dependi ng on the situation or be present all the time. In addition, these symptoms are
commonly associated with a variet)' of negative consequences,
such as relationship problem s, employment problems, legal
problems, multiple automobile accidents, inabilit y to meet
deadlines or keep appointments, and substance abuse. 3

Legal Implications of ADHD: Children and
Adolescents
Considering the symptoms of childhood A 0 HD, particularly
poor impulse control, immaturit y, and difficulty anticipating
the consequences of their actions, it should not be surprising
to learn that juvenile defendants with ADHD arc frequently
encountered in the criminal justice system. In a review of
eleven studies conducted betweenl 980 and 1997, Tepli n fou nd
prevalence rates of ADHD in juvenile detainees ranging from a
low of2 percent to a high of76 perccnt. 4 f urther exacerbating
their difficulties within the legal system is the h igh incidence of
co-occurring conditions, such as oppositional-defiant disorder,
conduct disorder, and substance abuse d isorders. For example,
research has found that about on e-half of youths d iagnosed with
ADHD will also be d iagnosed with conduct d isordcr. 5
From an attorney's perspective, representin g a juveni le
with ADHD can be challenging. Because of the symptoms of
distractibility, inattentiveness, and immaturity, ADHD may
significa ntly interfere with an attorney's ability to obtain reliable
and precise information from the AD HD child, including information about the alleged crime. In addition, a juven ile's ability
to provide information within an appropriate time perspective
(i.e., when an incident occurred or how long a n incident lasted)
is likely to b e impai red d ue to the diffic ulties encountered by this
disorder. This may be particularly frustrating when attempting to reconcile conflicts in a juvenile's self-repor t and witness
statements. fnterestingly, the same problems may arise in cases
in which a witness o r an alleged victim suffers from ADH D,
thereby potentially affecting the p recision and/or reliabilit y of
the witness' stateme nts, depositions, and trial testimon y.
Vlith respect to specific legal issues, symptoms of ADHD may
interfere with a juve nile's competence to stand trial and her/ his
competen ce to waive Miranda rights in the following ways. First,
although tl1cse juveniles may be of average intelligence and some
maybe in their teenage years, they often have significant decrements in their maturity levels. For example, although an ADHD
child m ay be 13 years old chronologically, his or her thinking,
behaviors, and emotional displays may be more si milar to those
of a 10 year old. Secondly, the symptoms ofADHD often place
these juveniles at a considerable disad vantage in the legal arena.
For example, because ADHD juveniles often have d ifficult y
controlling their impulses, they may readily give a statem ent
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to police officers wi thout recognizing or anticipating that the
statement may be detrimental to them. In fact, there is growing
consensus that the central feature of ADHD is disinhibition.6
Individuals with this disorder have great difficulty stopping
themselves from immediately responding and they have deficits
in their capacity to monitor their own behavior.
ADHD juvenile defendants also are likely to have more difficulty properly attending to the nuances of a criminal proceeding
and sustaining the attention necessary to properly assist their
attorneys in their defense. Furthermore, ADHD juveniles may
have d ifficulty rationally appreciating the implications of a plea
agreement due to their problems with time perspectives. For
example, a juvenile may impulsively accept a plea of five years
p robation without having an appreciation for what five years
represents in the actual passage oftime. It also is the case that
even juveniles who are being properly treated for ADH D with
the appropriate medication may still experience many of the
above-described deficits since medication does not typically
resolve or address all symptoms associated with the disorder.
for example, stimulant medications may address a child's hyperactivity, but fail to address his or her impaired time perspective
and immaturity.
In addition, because ADHD children struggle with keeping
appointments and being on time, they may easily forget or be
chronically late for th eir court dates, appointments with counsel, or verbal commitments to provide certain case-relevant
information by a certain deadline. Since prioritizing is not a
strength fo r most ADHD children, they also are likely to not
p ut aside enough time to complete important tasks whereas
they may devote inordinate time and atten tion to what appear
to others to be trivial distractions.
Another poten tial problem is that impulsivity in ADHD
children so metimes takes the form of socially inappropriate
bebavior, such as blurti ng out thoughts that are rude or insulting. Such behavior, if it occurs in the courtroom, may result in
sanctions. If it occurs in the attorney's office, it may result in
irritation and frustration on the attorney's part for what may
appear to be a lack of appreciation or lack of respect.

Legal Implications of ADHD: Adults
Adults with ADHD are likely to encounter many of the same
(and several additional) difficulties as juveniles in the legal system. As is the case with juveniles, adults with ADHD also come
into contact with th e criminal justice system more frequently
due to their increased likelihood of involvement in automobile
accidents, abuse of drugs and alcohol, and engagement in impulsive actions, sometimes involving violence. Although most
adu lts with ADHD do not commit legal offenses, a growing
proportion of adults charged with criminal offenses are being
d iagnosed with this disorder. Researchers have found ADHD
in significant numbers of prison inmates. 7 Further exacerbating the psychological landscape for adults with ADHD is the
high frequenq of concurrent diagnoses, such as personality
disorders, depression, and anxiety.
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As far as relevant legal issues, adults ADHD defendants, for
many of the same reasons described for juveniles, may have
legitimate issues with respect to their competency to proceed or
competency to waive Miranda rights. In fact, one of the most
frequently utilized rati ng scales for assessing adults with possible
ADHD (Conners Adult Attention Deficit Hyperactivity Disorder Rating Scales) has recently been revised to include samples
of correctional inmatcs.8 In addition, adult defendants with
ADHD arc likely to be forgetful, disorganized, and chronically
late for important appointments or court dates. l\tloreover, they
may arrive late or forget scheduled psychological evaluations
and/or appear bored with or disi nterested in the exa mination
process. As a result, they might be viewed by the court. attorneys, and evaluators as irresponsible, unreliable, and possibly
uncaring when , in actualit)', such behaviors may be more easily
explained by ADHD.
Finally, although the diagnosis of ADHD is not sufficient
for an insanity defense (because there are no cognitive deficits
associated with ADHD that would meet the "kn owing" prong
typically required for insanity), there are some aspects to ADHD
that may explain or mitigate a crime. For example, some adults
withADHD are more prone to episodes of angry outbursts. typified by frequent temper eruptions that are out of proportion to
the precipitants. 9 Another symptom commonly experienced by
ADHD adults is emotio nal lability, which is often experienced
as brief, but in tense emotional outbursts that can range from
euphoria to despair to anger, and is experienced by so me ADHD
adults as being out of control. 10 Although not an excuse for
aggressive behavior, ADHD symptoms may sometimes serve
as an explanation for it.
Similarly, in some cases, ADHD may provide explanations
for some common legal difficulties, such as ongoing problems
with illicit subs tances, frequent poor judgment, violations of
court-imposed sa nctions, and other impulsive actions (e.g.,
road rage, domestic violence, leaving the scen e of an accident).
In these situations, the court may consider departing from
sentencing guidelines due to the presence of ADHD in adult
defendants if t heir criminal behavior can be connected to their
disorder. In this mann er, an appropriate treatment plan can be
implemented which would lessen the probability o f recidivism
by addressing the many symptoms of ADHD.

Conclusions
Due to increased media coverage over the last dccade, ADHD
is a commonly used term by laypersons and professionals alike,
but the disorder and the complications it can cause for those
who have it arc frequently unrecognized and/or misunderstood. The symptoms of this disorder can have far-reaching
implications rela ted to several commonly litigated legal issues.
These include competency to stand trial, co mpetency to waive
i'vliranda, and mental mitigation. For these reasons, a proper
assessment and diagnosis of ADHD may be directly and/or
indi rectly relevant to a multitude of legal issues that may arise
for individuals who suffer from this disorder. Equally important, the proper treatment of ADHD in childhood, adolescence,

or adulthood can be potentially advantageous for some legal
issues. For example, proper treatment of ADHD ca n reduce
impulsivity, which may reduce violations of release conditions,
future criminal activity, and/or improve a defendant's ability
to competently assist in his or her defense. For these reasons,
attorneys may want to more closely consider whether ADHD
may be a factor in their legal cases and request relevant forensic
psychological evaluations if deemed appropriate.
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would find it convenient to present testimony by two-way
video teleconference. All criminal prosecutions include at
least some evid ence crucial to the government's case, and
there is no doubt that many criminal cases could be more
expeditiously resolved were it not necessary for witnesses
to appear at triaL

•**
The Sixth Amendment demands more. 'The text of the
Sixth Amendment does not suggest any open-ended exceptions from the confrontation requirement to be developed
by the courts.' Cm11ford v. Y\'nshington, 541 U.S. 36, 124 S.Ct.
1354, 1365, 158 LEd.2d 177 (2004). We therefore hold that
providing the fact -fi nder with crucial prosecution evidence
and expeditious resolution of the case, on the record before
us, are n ot important public policies that justify the denial
of actual confrontation between witness and defendant.
Since we conclude that the admission of this testimony
fails the public policy prong of the Craig rule, we need not
discuss Craig's second requirement - that the witness's
testimony be reliable.
In a concurring opinion, Chief Judge Edmondson took a
different approach:
1 write separately mainly to stress my doubts that the witnesses in Australia were testifying under oath at all .
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In our case, Australian witnesses in Australia were swo rn
in per television by the district court clerk in Alabama. The
United States says that this novel oath-taking was meaningful because perjury is an extraditable offense in the treaty
between the United States and Australia. But to say perjury
is illegal and an extraditable offense does not end the issue,
for perjury can only be committed when a person has been
properly placed under oath. The correct inquiry, first, is
whether the court clerk in Alabama is a competent officer
to give a valid, meaningful oath when the oath-taker is a
foreign national reciting the oath in a foreign country. To
awaken a witness's conscience and to impress upon him
his dut )', the oath must be valid and meaningfuL Very little
is impressed upon a witness sitting in a foreign country
looking at an American trial on a video screen when the
screen and witness arc in a room thousands of miles away
from the trial and on a different continen t: far away from
the defendants, judge, jur)', clerk, and counsel.
What are the surprises in this case? That the defense lawyers
did not object to holding even a portion of a federal criminal
trial in the United States Attorney's office and that neither Judge
Cox nor Chief Judge Edmondson raised this issue sua sponte.

F. R "Buck" Files, Jr. is n TCDLA Clzarter Member. He is tz slw re holder in
the firm ofRniu, Files, Jarrell 6 TJnin, P.C. iu T)•/cr, 1exos.
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Introduction ·
"Fami~ wlence" ca cs can be m ore time consuming and emotionally taxing than you might anticipate. If you have a client
arrested f'or "Assault Farbily Violence," you quickly understand there are many different psychological, ethical and legal aspects
wh· ch cah come into pl~y. When I am handling these cases, I often have to open my Penal Code, Code of Criminal Procedure,
Fa~1ily Cbde and Rules of Professional Conduct at the same time. There are many traps to avoid both practicallv and personally
in kingithese cases. ~.s a lawyer who practices in family law and criminal courts, I hope this paper will assist you in understandin how one set of~eJisions may affect the outcome of your client's case from more than simply the crimina l law perspective.

b rimi 1al Offense - Texas Penal Code , Section 22.01
Section 22.0l(a) of the Texas Penal Code provides that a person commits the offense of assault if the person:
1) intentionally, knowingly or recklessly causes bodily injury to another, including the person's spouse;
2) intentionally or knowingly threatens another with imminent bodily injury, including the person's spouse; or
3) intentionally or knowingly causes physical contact with another when the person knows or should reasonabl)1 be
lieve that the other will regard the contact as offensive or provocative.
Generally speaking, an offense under (a) (I) is a Class A misdemeanor unless it is shown on the trial of the offense that the
person has been previo usly convicted of an offense against a member of the defendant's family or household under that section.
In the event of a previous conviction, the case may be prosecuted as a third degree felony. There are other exceptions which can
cause enhancement when the victim is a public servant or security officer. An offense under (a)(2) or (a)(3) is normally a Class
C misdemeanor with exceptions carved out for sports participants, elderly individuals and/or disabled individuals.
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Family Violence Findings & Pl'ior Convictions
Article 42.013 of the Texas Code of Criminal Procedure requires a finding of family violence be entered into the judgment
of any case. In State v. Eakins, 71 S.W.3d 443 (Tex. App. - Austin
2002) the t rial court granted a m otion to suppress evidence of
th e prior conviction because there was no affirmative finding
of family violence in the judgment. The Third Court reversed,
holding the finding in the judgment is the only way to prove
the prior case involved family violence. The Court held that
the State could introduce extrinsic evidence that the previous
assault was committed against a "family member." The Houston Court of Ap peals has gone even further, holding the prior
judgment containing an "NIX' notation was not sufficient to
negate a showing of a family violence fi nding in a prior assault
case. State v. Cngel, 77 S.W.3d 344 (Tex. App. Houston [14th
Dist.] 2002). The Court did suggest
a different result may have occurred
if the word "no" had been used in the
judgment.

was convicted occurred after the effective date of the amended
statute, but the prior convictions occurred before the statute
was amended. The defendant contended the two prior offenses
were elements of the offense. The court rejected his claim and
permitted the felony conviction for assault fam ily violence to
stand.
A warning about Class C misdemeano r cases: If there is
a finding of family violence made in a Class C Assault case,
even where a deferred disposition is granted, it is possible the
finding m ay be used to elevate a subsequent assault to a th ird
degree felony.

Deferred Adjudication & Family Violence Enhance~
ments

"Family violence

In 1999 the legislature enlarged the
group of victims to support a finding
of family violence to not only include
"family members" but also "household
members" as defined by the Family
Code. T he Family Code pro visions
applicable are:
Section 7 1.003, Family Code:
"Fa mil y" includes ind ividua ls
related by consanguinity or affinit)', as determined under Section
573.022 & 573.024 of the Govern ment Code, individua ls who
are former spouses of each other,
individuals who are parents of
the same child (without regard to
marriage), and a foster child and
foster parents, without regard to
whether or not those individuals
reside together.

cases can be
1nore time
consuming and
emotionally taxing
than you might

Although Texas Penal Code
Section 22.0 l (f) provides that
a prior deferred adjud ication
community supervision, even if
successfully completed, is to be
considered a prior conviction
for enhancement purposes, this
could violate the ex post facto
provisions of the Texas and U.S.
Constitutions. The change in
the law applies o nly to an offe nse committed on or after
September 1, 1999 and, thus,
the simplest case upon which
to obtain a third degree felony
assault conviction is where the
deferred adjudication for family violence assault occurred
after September 1, 1999.

In a case where the State
attempts to en hance using a
deferred adjud ication with
a pre-September 1, 1999 o ffense, it seems clear that such
wou ld violate the ex post facto
prohibition. An example of a
successful challenge to an enhancement in a aggravated sexual
assault case occurred in Scott v. State, 55 S.W.3d 593 (Tex.Crim.
App. 200 1). Section 12.42 was amended in 1997 to allow a prior
deferred adjudication to enhance a subsequent conviction for
aggravated sexual assault to an automatic life sentence. Jn that
case, the defendant charged with aggravated sexual assault was
sentenced to an automatic life sentence based on an enhancement using a successfully completed deferred adjudication for
indecency with a child that occurred prior to the enactment of
Section 12.42 of the Texas Penal Code. The Cou rt of Criminal
Appeals, with presiding Judge Kel ler writing for the majority,
held that using a successfully completed deferred adjudication to
enhance in this context violated the ex post facto prohibition.

anticipate."

Section 71.005, Family Code: "Household" means a
unit composed of persons living together in the same
dwelling, without regard to whether the}' are related
to each other.
As a result of this expansion, I have on several occasions represented college roommates who get into a physical altercation
and are charged with assault family violence.
It is clear the State must p rove the fac ts of an alleged prior
co nviction for an assault which constitutes family violence
but has recently been held that the dates of the convictions for
the prior offenses are not elements of a felony assault family
violence. Sheppard v. State, 5 S. W.3d 338 (Tex. App. - Texarkana, 1999). In that case, the offense for which the defendant

Another challenge to be m ade, even for prior enhancements
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involving a family violence finding after September 1, 1999,
would be to argue that Article 42.12 of the Code of C riminal
Procedure was specifically amended to except sexual assault
cases listed in Article 12.42 of the Penal Code from the discharge
provisions of deferred adjudication. No such provisions exist
for deferred adjudication on family violence cases. In fact, in
Scott, Judge Keller held the punishment increase for sexual assault cases could only apply to individuals who received deferred
adjudication after Article 42.12 was amended to specifically
except Section 12.42 Penal Code offenses from the discharge
provisions of deferred adjudication.

Practice Note: There are some circumstances where a completed community supervision which is not deferred adj udication can have similar discharge order language under Section
20 of Article 42.12. In that case, a defendant might argue he
had an expectation that the completed community supervision
released him from all penalties and disabilities and thus should
not be considered for enhancement purposes in family violence
cases. There are cases where completed prior probation was
held not to be fl prior conviction for purposes of enhRncement.
See,]ordn11 \'. Stnte, 36 S.W.3d 871 (Tex.Crim.App. 2001) (state
jail felony POCS case where judge improperly used a prior
probation to incarcerate defendant mther than giving him automatic probation); State v. Newsom, 64 S.W.3d 478 (1ex. App.
- E1 PRso) (prior probation h eld not to be final conviction for
enhancement of subsequent stalking case).

Collateral Consequences- (aka "I Had No Idea What
Would Happen")
When a person is arrested for family violence, a number of
possible collateral con sequences come into play. For a couple
under stress, there is often a concurrent divorce filing. Often,
there is an Emergency Protective Order put into p lace by the
magistrate at the jail. This is sometimes followed by a more
formal Protective Order Hearing before a district or associate
judge. The consequences of an arrest for assault family violence
are numerous.

Collateral Consequence #l- Protective Orders
There are two kinds of protective orders in assault fam ily violence situations. The first, known as an "Emergency
Protective Order" is authorized under Article 17.292 of the
Code of C riminal Procedure. The second type of Protective
Order, is authorized under Chapters 83 and 85 of the Family
Code. There arc important distinctions between the two types
of which every criminal practitioner should be aware during
his/her representation in f11mily violence cases.
Emergency Protective Orders: Article 17.292 of the Texas
Code of Criminal Procedure permits a magistrate to issue a
protective order of3 1-61 days duration on his/her own motion,
on the motion of a victim, prosecutor, guardian or any peace
officer. This order may be issued without any opportunity for
an adversarial h earing only following an arrest for a family
violence related offense or a stalking offense. Even if the order
conflicts with existing court orders, the conditions imposed
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under this Article prevail unless a court later enters a protective order under Chapter 85 of the Texas Family Code. In that
case, the Chapter 85 Protective Order supersedes the Emergency
Protective order conditions, to the extent there is a connict. In
a case where serious bodily injury is alleged or where a deadly
weapon is alleged, an Emergency Protective Order must be
issued by the magistrate prior to the defendant's release from
jail. A magistrate issuing this type order may also suspend the
defendant's permit to care a concealed handgun.
Family Code Protective Orders: A person may apply for
a Protective Order under Chapters 82, 83 and 85 of the Texas
Family Code. These applications are sometimes handled by a
county attorney's office but it is common for private attorneys
to file these applications on behalf of their clients (usually in
the context of a divorce proceeding). Article 82.009 of the Texas
Family Code sets forth the prerequisites for the issuance of a
Temporary Ex Parte Protective o rder:
The application must contain: 1) a detailed description of
the facts and circumstances concerning the Rlleged family violence and the need for the immediate protective order; and 2)
must be signed by each applicant under an oath that the facts
and circumstances contained in the application arc true [.]
The court must also find the existence of a clear and present
danger of family violence. Texas Family Code, Article 83.001.
Under Article 83.006, a defendant may be excluded from his/
her residence if the applicant appears to testify at the time the
Temporary Ex Parte Protective Order is issued provided that
the court finds:
1) the applicant resides in the same residence and has
for at least 30 days resided in the same residence;
2) the person to be excluded has, within 30 days,
committed family violence against a member of the
household; and
3) there is a clear and present danger that the person to
be excluded is likely to commit family violence against
a member of the household.
Such an order is often referred to as a "kick out order" among
family law practitioners.
Following the issuance of a Temporary Ex Parte Protective
Order under Chapter 82-83, a hearing is conducted pursuant to
Chapter 85 of the Texas Family Code. Such a hearing requires
notice to the respondent and the right to an adversarial hearing
on whether or not the requisites can be met to justify the issuance of a protective order. Although often referred to as a "quasi
criminal proceeding;' a hearing under this Chapter is a civil in
nature and the movant's burden is proof by a preponderance of
the evidence. At the close of the hearing, the court must make
two findings in order to issue the protective order:

1) family violence has occurred; and
2) family violence is likely to occur i n the future.

in this paragraph, for which a person was entitled to
a jury trial in the jurisdiction in which the case was
tried either: tried the case to a jury OR knowingly and
intelligently waived the right to jury trial.

'lexas Family Code, Article 85.00 l. The protective order may
have a duration of two (2) years. If such a protective order is
granted, it is a firearms act violation to possess a firearm during
the duration of the protective order (see below). After a protective order is issued, a court has the discretion to modi~· the
order under Chapter 87 of the Texas Family Code. A protective
order granted while a divorce is pending is a non-appealable
interlocutory order. R11iz v. Ruiz 946 S.vV.2d 124 (Tex. App.
-Waco, 1997, no writ).

18 U.S.C. 921 (B){ii) provides that a person shall not be
considered to have been convicted ... if the conviction has
been expunged, set aside or is an offense for which the person
has been pardoned or has had civil rights restored unless the
pardon, expungement, or restoration of civil rights expressly
provides that the person may not ship, transport, possess or
receive firearms.

Practice Notes: Since a protective order is a civil proceeding,

These prohibitions do not include convictions for reckless
conduct or terroristic threat. See, U.S. v. White, 258 F.3d 374
(5th Cir. 200 1).

you can institute discovery (interrogatories, depositions, etc.)
to defend against the issuance. If you are handling a criminal
case in which there is a protective order hearing on the same
facts, the hearing and/or discovery can prove to be an invaluable
opportunity to learn more about your case or to score an early
"knockout blow" if you win the protective order hearing. If you
are really aggressive and your client has the funds, if an assault
arrest resulted from "mutual combat:' you should consider a
race to the courthouse to file a protective order o n your client's
behalf in conjunction with a divorce proceeding.

Collateral Consequence #2 - Firearm Possession
A finding of family violence and/or a conviction for assault/
family violence carry the collateral possibility of being convicted
under either state or federal statutes prohibiting firearms possession in this context.
Federal Law:
18 U.S.C. 922 (g)(9) provides that it shall be unlawful for any
person who has been convicted in any court of a misdemeanor
crime of domestic violence, to ... possess .. . any firearm or
ammunition.
18 U.S.C. 921 (a)(33)(A) provides that the term misdemeanor crime o f domestic violence means an offense that is
a misdemeanor under any law and has, as an element, the usc
or attempted use of physical force, or the threatened use of
a deadly weapon, committed by a current or former spouse,
parent, or guardian of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabiting
with or has cohabited with the victim as a spouse, parent, or
guardian, or by a person similarly situated to a spouse, parent
or guardian of the victim.
18 U.S. C. 921 (B)(i) provides that a person shall not be considered to have been convicted of such an offense unless:
I) the person was represented by counsel in the case,
o r knowingly and intelligently waived the right to
counsel;

ll) in the case of a prosecution for an offense described

Protective Orders and Restraining Orders under the lexas
Family Code may also invoke Federal Firearms Act violations.
18 U.S.C. 922 (g)(8) prohibits possession of a firearm if they
are subject to a court order that:
(A) was issued after a hearing of which such person
received actual notice, and at which such person had
an opportunity to participate;
(B) restrains such person from harassing, stalking,
or threatening an intimate partner of such person or
child of such intimate partner or person, or engaging
in other conduct that would place an intimate partner
in reasonable fear of bodily injury to the partner or
child; and
(C)(i) includes a finding that such person represents a
credible threat to the physical safety of such intimate
partner or child; or (ii) by its terms explicitly prohibits
the use, attempted use, or threatened use of physical
force against such intimate partner or child that would
reasonably be expected to cause bodily injury.
It is clear that a person under a Chapter 85 Protective Order,
issued after notice and hearing, ca n be prosecuted under 18
U.S.C. 921 for a felony.

What is perhaps more disturbing, is that a person under a
standard temporary injunction in a divorce case (which almost
always includes language prohibiting him/her from threatening,
causing bodily injur)' o r threatening the other party or a child
with bodily injury) can be prosecuted under 18 U.S.C. 922 for
a felony federal firearms act violation if the person possesses
firearms while under such an order. U.S. 1'. Emerson, 270 F.3d
203 (5th Circuit 200 1). fn Emerson, the defendant appeared
at his temporary orders hearing in the divorce case without
counsel and agreed, on the record, to the temporary injunction
terms. Less than four months later, the defendant was indicted
by a Tom Green County federal grand jury for a violation of
18 U.S.C. 922 (g)(8). Although U.S. District Judge Sam Cum-
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mings dismissed the indictment on motion of the defendant,
the 5th Circuit rejected statutory and constitutional arguments
on his behalf, not the least of which was a Second Amendment
argument which triggered numerous amicus briefs to be filed
in the case on both sides of the issue.
State Law
Article 46.04 of the Texas Penal Code provides:
b) A person who has been convicted of an offense under
Section 22.0 I, punishable as a Class A misdemeanor and involving a member of a person's family or household, commits
an offense if the person possesses a firearm before the fift h
ann iversary of the later of:
I) th e date of the person's
release from confinement
following conviction of the
misdemeanor; or

"

2) the date of the person's release from community supervision following conviclion of
the misdemeanor.

parent, a spouse or a child ... It is a rebuttable presumption that the appointment of a parent as the sole
managing conservator of a child or as the conservator
who has the exclusive right to determine the primary
residence of the child is not in the best interest of the
child if credible evidence is presented of a history or
pattern of past or present child neglect, or physical or
sexual abuse by that parent directed against the other
parent, a spouse or a child ... .
Additionally, Section 153.004 (c) of the Texas Family Code
also makes it clear the court must deny access to a child to a
parent who has a history or pattern of committing family violence during the two years preceding the date of the filing of the
suit unless specific findings arc made ensuring the protection
of the child(ren) as outlined in
153.004( c).

an assault

family violence
conviction can have

c) A person, other than a peace
officer, ... who is subject to an
order issued under Article 17.292
of the Code of Criminal Procedure
(emergency protective order)
commits an offense if the person
possession a firearm after receiving notice of the order and before
expiration of the order.

Collateral Consequence #3
- Custody of Children

extreme consequences

Collateral Consequence #4
- Deportation

Any alien who is convicted at
any time for a crime of domestic
violence is deportable. Com•ictions include deferred adjudication. Any alien convicted of violating a protective order is deportable. In 1996, Congress changed
the definition of "conviction" to
include: "If adjudication of guilt
has been withheld where (i) the
alien has entered a plea of guilty
or nolo condere or has ad mitted
sufficient facts to warrant a finding of guilt and (ii) the judge has
ordered some form of punishment, penalty, or restraint on the
alien's liberty to be imposed." If in the United States illegally,
an alien who is convicted of a crime of domestic violence may
never be granted legal alien status. An alien who is a victim
of domestic violence may now "self petition" for legal status if
the sponsor of the alien is the perpetrator of dom estic violence
against the applicant.

regarding a parent's
access to

his or her child

Section 153.004 of the Texas
Family Code outlines some important consequences upon a finding
of a "history of domestic violence"
in a suit affecting the parent child relationship. Section 153.004
provides, in pertinent part:
a) In determining whether to appoint a party as a sole
or joint managing conservator, the court shall consider
evidence of the intentional usc of abusive physical
force by a party against the party's spouse, a parent of
the child or any person younger than 18 yea rs of age
committed within a two year period preceding the filing of the suit or during the pendency of the suit;
b) The court may not appoint joint managing conservators if credible evidence is presented of a history or
pattern of past or present child neglect, or physical or
sexual abuse by one parent directed agai nst the other
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To put it plainly, an assaul t
family violence conviction can
have extreme consequences regarding a parent's access to his or
her child, especially when there
are multiple allegations of family
violence.
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Collateral Consequence #5- Alimony/Maintenance
in Divorce
Section8.051 of the Texas Family Code provides for the eligibility of a divorcing spouse to receive spousal maintenance. If
the spouse from whom maintenance is requested was convicted
of or received deferred adjudication for a criminal offense that

also constitutes an act of family violence, the person's spouse
is eligible for spousal maintenance under this Section regardless of the length of the marriage. Normally, without such a
finding, the marriage must be for 10 years or longer and meet
other requirements to be a marriage in which maintenance can
be ordered. The amount of maintenance can be up to $2,500
per month for no more than three (3) years unless the spouse
receiving maintenance has a disability. Section 8.054, Texas
Family Code.

Evidentiary Issues In Family Violence Cases
Excited Utterances
Texas Rule of Evidence 803(2} is an exception to the hearsay
rule allowing statements relating to a startling event or condition
made while the declarant was under the stress of excitement
caused by the event or conditio n. The availability of the declarant is irrelevant. The exception is rooted in the theory that
such statements arc involuntary and do not allow the declarant
adequate opportunity to fabricate. Reyes v. State, 48 S.W. 3d
917 (Tex. App. - Ft. Worth 2001 ). Factors that courts have held
should be considered include whether the statement was mnde
in response to questioning and how much time elapsed between
the startling event and the stntem ent.
The most recent word on the issue from the Court of Criminal Appeals came in Z uliani v. S ta te, 97 S.W.3d 589 (Tex.Crim.
App. 2003 ). In that case, the court held the trial court did not
abuse its discretion in allowing statements made by the victim
to the victim's sister where a police officer requested the sister
take the victim into a separate room to "find out what had happened." This conversation took place 24 hours nfter the alleged
assault. [n its holding the Court states:
[I]t is not dispositive that the statement is an answer
to a question or that it was separated by a period of
time from the startling event; these are simply factors
to consider in determining whether the statement is
admissible under the excited utterance hearsay exception. 97 S.W. 3d at 596.
Perhaps the court was persuaded by additional facts which
included that the victim had not been separated from the defendant during the 24 hour period, the victim stated she feared the
defendant, the victim stated to the husband of the sister, "help
me, help me, help me" prior to their arrival on the scene and
the victim had a scalp injury requiring stitches that had been
left untreated. The court stated, in its conclusion, "the key is
whether the declarant was still dominated by the emotions,
excitement, fear, or pain of the event."
In Apolinar v. State 106 S.\-\1.3d 407 (Tex. App. - Houston
[1st Dist.J 2003 pet. granted}, the court held a statement of
the victim of an aggravated robbery made to his daughter four
days after he was attacked was admissible under the excited utterance exception to the hearsay rule. In that case, the court
relied upon the fact that the victim had been in surgery, heav-

ily medicated, unconscious or incoherent up until the day he
m ade the statement to his daughter. Further, the court states
the victim appeared "mad" and "excited" during his very first
conversation with his daughter about the attack while in the
hospital. The court posed the question, "can there ever be a
'suspended excitement' or 'suspended animation' variation of
the excited utterance hearsay exception?" They answered, in
their holding, th is question in the affirmative!
InLnne 1'. State, 111 S.W.3d 203 (Tex.App. - Eastland, 2003),
aff'd -SW3d - (Tex. Crim.App. No 1122-03, 12/8/04), the court
held the alleged victim's statements made to medical personnel
and officers at the hospital were admissible as excited utterances
and under the medical diagnosis exception to the hearsay rule.
In that case, the alleged victim took the stand and stated she
had lied to the medical personnel and officers at the hospital.
She testified at trial that appellant had never assaulted her and
she made the statements because she was angry.

In Glover v. State, 102 S.W.3d 754 (Tex. App.- Texarkana
2002, pet. ref'd), the court held the excited utterance exception
did not apply to a situation where a mother interrogated her
14 year old daughter about sneaking out and having sex with a
26 year old man. The court, however, did hold the statements
admissible under 803(24) as a "statement against social interest"
since a reasonable person in the 14 year old's position would not
have made such statements since she would be subjected to her
mother's disgrace unless she believed them to be true.
In Aguilera v. State, 75 S. W.3d 60 (Tex. App.- San Antonio
2002 pet. ref'd}, the court held that statements made one year
after the date of the event were not excited utterances and the
trial court abused its discretion in admitting the statements.
Jn Liggens v. State, 50 S.vV. 3d 657 (Tex.App. - ft. Worth 2001
pet. rcf'd), store employees' statements to police were admitted as excited utterances even though the declarants were not
specifically identified.
Hearsay- Sixth Amendment
In a situation where the declarant does not testify, always
object that the defendant's 6th amendment right to confront
his/her accusers has been violated. In order to be admissible,
the state must meet the two part test set out in 0/tio 11• Roberts,
100 S.Ct. 2531 (1980). First, the evidence must be reliable.
Second, the State must show necessity. The hearsay exception
only meets the reliability half of the test. The State can meet the
necessity requirement by showing the declnranl is unavailable
but make them do it as it is especially common for prosecutors
to prefer their victim not testify in a family violence case where
they feel confident about an excited utterance exception to the
hearsay rule. Finally, if the evidence doesn't fall within a "firmly
rooted" hearsay exception, then Smit/1 v. State, 61 S.\•V.3d 409
(Tex.Crim.App. 2001) requires a showing of a particularized
guarantee of trustworthiness in order not to violate th e Sixth
amendment.
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Marital Privilege
Texas Rule of Evidence 504(b) sta tes that, in a criminal case,
the spouse of the accused has the privilege not to be called as
a witness by the State. However, the exception is in ;my j>roceeding in which the person is charged with a crime against th e
person's sp ouse, a member of the household of either spou se
or any mino r. This j>ermits the State to force sj>ouses to testify
against their wishes in those t)'pes of si tuations. However, it may
be argued that in a prosecution for a viola tion of a protective
order, the SIJOUSe is not the "victim" of the crime. Therefore, a
marriage (even if a marriage without ceremony) might prevent
the State from calling a spouse in such a case. See Section 2.401
of the Texas Fa mily Code for the requirements to establish a
common law marriage.
Due Process to Present Defense
lnAlonzo ~~State, 67 S.W.3d 346 (Tex.App. - Waco 2001 pet.
granted ), the murder defendant sought to introduce a videotape
of an eyewitness who identified another as the perpetrator. T he
witness was subsequently cha rged with false report to a police
officer and refused to testify. The trial court refused to allow the
introduction of the statement. Due process requires the defendant be allowed to present his defense. As a result, the appellate
court found error in denying the introduction of the tape when
there was no issue as to its trustworthiness and the State had
a mple oppo rtunity to examine the witness prior to trial.
Expert Testimony
Expert witnesses arc not permitted under Rule 702 of the
Rules of Evidence to give an opinio n that a complainant or a
class of persons to which the co mplainant belongs is truthful.
See, Aguilera v. State 75 S. \.V.3d 60 (Tex. App.- San Antonio
2002 pet. rcf'd).
Lay witnesses a rc also prohibited from givi ng their opinion
about whether or n ot the complainant is telling the truth. "This
t ype of testimony is inadmissible because it does mo re than assist the trier of fact to understand the evidence or determine a
fact in issue; it impermissibly decides an issue for the jury. In
other words, it is not helpful to the jury, an d consequently, is
inadmissible u nder Rule of Evidence 702. Although this iss ue
generally arises in the contest of c.xpert wi tnesses, lay opinions
must also b e helpful to a clear understanding o f the witness's
[sic] testimony or the determination of a fact in issue under
Rule of Evidence 701." The defense attorney p reserved error
adequately by objecting that the testimony was improp er bolstering. The court held, however, that th e error was harmless.
Arzagn v. State, 86 S.W.3d 767, 776 (Tex. App.- El Paso 2002
no pet.).
Medical Testimony
l~ule 803( 4) of the Texas Rules of Evidence holds th at statements made for purposes of medical diagnosis or treatment
which are reasonably pertin ent to diagnosis or treatment are
not excluded by the hearsay rule. In Reyes v. Stnte, 48 S.W.3d
917 (Tex. App. - Ft. Worth 2001) th e court h eld the statement
"says husband assaulted her with fis ts;' contained in the mcdi-
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cal records, was adm issible under this exception. The dissent
pointed o ut there was no showing the statement was made for
the purpose of medical treatment and, in fact, the pat ient did
not want medical treatmen t.
Violation of Protective Orders
"{Ij is not necessar y that the underlying protective o rder
be specific enough to support a judgment of contempt; it is
only necessary that it be specific enough to meet the normal
requirements of speci ficity th at attach to allegations of culpable
co nduct." See, Lee v. State, 799 S. W.2d 750, 752-54 (Tex.Crim.
App.l990). "The information in these cases and the protective
o rders both track the statuto ry language of the Penal Code
Section prohibiting the criminal conduct of going 'at or near'
the named location of Collins's wife's residence and place of
employment. Ordinarii)', a charging instrument is suffi cient
if it tracks tha t statutory language of the law prohibiting the
conduct alleged. See Bollman''· State, 629 S.W.2d 54,55 (Tex.
Crim.App.1982); Ames v. State, 499 S. W.2d 110,114 (Tex.Crim.
App. 1973)." Collins l'. State, 955 S. W.2d 464,467 (Tex. App.-Fort
Worth 1997).
The State properly pled the essential elements, but it also
unnecessarily included the date of the order's issuance. O nce
the State pled the year of the original protective order, 1993, the
State was bound to prove a violation of a 1993 protective order.
Rohrscheib ''· State, 934 S. W.2d 909, 911 (Tex.App.-Houston
[I st Dist. J 1996 n o pet.). A copy of the 1995 protective order
was introduced into evidence as State's exhibit l, and there was
testimony regarding the 1995 protective order. No proof was
presented , however, as to the 1993 order that was pled in the
informa tion. Additionall)'• in contrast to the State's contentions,
protective orders are not renewed or continued. "In conclusion,
we hold appellant did not commit the crime alleged by the State
as a matter of law. As previously stated, protective orders are
valid for a time period n ot to exceed one year. TEX.FAi'vl.CODE
ANN. §71.13 (a) (Vernon 1996). By its very nature, a protective
order automaticall)' expires one year after its issuance. As the
State erroneously pled in the information, on July 26, 1995, it
was legally impossible for a!Jpellant to violate a protective order
issued in 1993." Tbid.
The defendant must have notice of the protective order. In

Small 1'. Stale, 809 S. \•V.2d 253 (Tex.App.-San Antonio 199 1,
pet. ref'd), the appellant appealed his conviction fo r violating a
protective order, allegin g there was no evidence that he actually
knew of the cou rt order and he therefore could not violate an
order he knew n othing abou t. !d. at 254. the court held that it
was an essential element of the offense that the Sta te prove the
appellant knowingly and intentionall)' violate the court orde r
in question beyond a reasonable doubt. The court fou nd th at
" [u) nless a defendant is somehow aware of what he is prohibited from doing by a sp ecific court order, he cannot be guilty
of knowingly and intentionally violating that court order." Jd.
at 256. Further, in reversing the conviction, the court in Small
noted that "aside from indicating that the app ellan t was served
with notice of the hearing on the protective order, there [was )

no evidence in [that] record that the appellant agreed to a protective order, attended any hearing or in any way participated,
that he was ever served with a copy of the protective order, or
that he in any way received notice, formal or informal, of the
issuance or existence of the court order in question prior to"
his violating it. lrf. at 256-57.
In Ramos 1'. State, 923 S.\•V.2d 196 (Tex.App.-Austin 1996
no pet.), the conviction for violating the protective order was
affirmed even though there was no proof of actual service of
the protective order on the defendant. In that particular case,
the defendant had previously pled guilty to violating the sa me
order prior to committing the new offense which was the basis
of his appeal. The State did not have to prove he had actually
received a copy of the protective order, only that he knew of the
existence of the order before h e violated it.
ln Harvey v. State 48 S.W.3d 847 (Tex.App.-Austin 2001)
the Defendant was convicted of violating a family protective
order. The Cour t of Appeals, found the indictment alleged
that defendant acted intentionally and knowing!)' but not that
he knew or intended to violate a protective order. Tbe Court
of Appeals reversed saying that the indictment and subsequent
jury charge omitted the element that the Defendant knowingly
and intentionally violated the protective order..
The Court of Criminal Appeals reversed that holding in

Hanrey 1'. State, 78 S.W.3d. 368 (2002). The Court concluded
that the chmge was sufficient when it stated "a person commits
the offense of violation of a protective order if, in violation of
a protective order issued after notice and hearing, the person
knowingly or intentionally commits family violence." The Court
put a lot of emphasis on the defendant is failure to object to
the charge or request a different charge. The Court held the
defendant must know of the existence of the order but need
not know all its provisions.
Forgetful State's Witness
"In this case, we find that the trial court erred in
allowing Stern to testify in front of the jury. When
Stern responded "I don't remember" to every substa ntive question asked on voir dire, the State was
put on notice that his trial testimony would likely be
the same. It is well-settled that a party may not call a
witness primarily for the purpose of impeaching the
proposed witness with evidence that would otherwise
be inadmissible." See Bar/e)'~~ State, 906 S. W.2d 27, 37
n.ll (Tex.Crim.App. 1995),cert. denied,Sl6 U.S.ll76,
116 S.Ct. 1271, 134 L.Ed.2d 217 ( 1996); Pmitt v. State,
770 S. W.2d 909, 910-11 (Tex.App.-Fort \'\forth 1989,
pet. ref'cl)." "\•Ve find, therefore, that it was improper
for the State to call Stern as a witness knowing that
he would feign a memory loss only to introduce facts
into evidence by asking leading questions." See Sills
v. State, 846 S.W.2d 392,396-97 (Tex.App.-Houston
[14th Dist.] 1992, pet. ref'd); Gannaway l'. State, 823
S.W.2d 675, 67R (Tex.App.-IJallas 1991, pet. ref'd).

Ar111stead v. State, 977 S.W.2d 791 (Tex.App.-Fort
Worth 1998 pet. ref'd).
In another similar case, the State called a witness named Cham bers who testified to his name and that he was residing in jail
on charges not related to this case. He refused to a nswer any
other questions. The trial court questioned Chambers outside
the jury's presence. Chambers persisted in his refusal to answer
the prosecutor's questions even under threat of contempt. He
did not claim the Fifth Amendment privilege. The prosecutor
informed the court that Chambers refused to testify because
someone had threatened Chambers that if he testified his
mother would die. Chambers refused to confirm or den)' this
report. The trial court recalled the jury to the court room. Sills
v. State, 846 S. W. 2d 392 (Tex. App. - Houston (14th] 1992
pet. ref'd).
The prosecutor then questioned Chambers by reading each
sentence from the written statement. The prosecutor prefaced
the reading of each sentence by asking Chambers "isn't it true
you told police;"'isn't it true your statement reads," or " isn't it
true you further stated." The prosecutor read aloud Chambers'
statement. The witness refused to agree or disagree with any
of the statements. His answers were consistently, "I refuse to
answer." On ~ross- examination, Chambers was asked if he
thought the shooting was accidental or on pmpose. The State
objected on grounds of speculation. The court asked Chambers
if he was planning to answer the question. Chambers responded
that he did not believe appellant did it on purpose. There were
no further objections by the State nor did the State attempt to
impeach Chambers because of this answer. The State did not
ask Chambers any further questions after defense counsel completed his cross-examination. Sills, 846 S.W.2d at 395-396.
Sills was convicted of murder. The Court ofAppeals reversed
the case holding the witness' prior statement to police was not
admissible to impeach the witness after refused to testify at trial;
the witness was not subject to hatred, ridicule, or disgrace at
time of making the prior statement to police so the statement
was not admissible as a statement against interest; and the admission of witness' prior statement agai nst interest; and that
the admission of witness' prior statement to police to impeach
the witness constituted reversible error. Sills, supra.
In Gmmmvay 1'. State, (823 S.W.2d 675,678 (Tex.App.- Dallas
1991). the trial court allowed the State to introduce Rice's statement implicating appellant in the murder although Rice did not
sa)' the sta tement was wholly true, did not full)' testify, and was
not fully cross-exa mined about the statement. "\'\le hold this
too was error." Admitting Rice's statement was a "back-door"
way for the State to get facts into evidence which Rice refused
to testify about at trial. We cannot find beyond a reasonable
doubt that appellant was not harmed."
These cases are based on an old Court of Criminal Appeals
case, Wa/111• State, 417 S. W.2d 59 (Tex.Crim.App. 1967), which
held that if the only evidence of guilt is objected to hearsay im-
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peachment of the complaining witness who is denyi ng a crime
occurred, the evidence is insufficient. In \-\Tall, a daughter was
tape recorded saying her fut her had raped her, she later changed
her story to say she didn't know who had done it. The tape
recording and her impeachment was the on!)' evidence that
t he father had committed a crime. The Court reversed and
rendered an acquittal. The legal premises of Wall have been
severely questioned by subsequent decisions of the Court of
C rim inal Appeals.
Defensive Issues
Who is the Aggressor
Many issues in family violence cases are the same as those
in any other assault or murder case. The violence character of
the victim is admissible under Rule 404(a)(2} of the Rules of
Evidence to establish the victim was the first aggressor. Extra neous acts of the victim for violence may also go to show the state
o f mind of the defendant, Rule 404 (b). Mozon ''·State, S.W.2d
841 (Tex.Crim.App. 1999}.
In a recent murder case, the Court of Criminal Appeals held
that when the defendant raises self defense, he may introduce
evidence of the deceased's violence character. Rule 404(a)(2).
"The defendant may offer opinion or reputation testim ony to
prove t he deceased acted in co nformity with his violent nature,
404(a)(2} and 405(a). Specific, violent acts of miscondu ct may
be admitted to show the reasonableness of the defendant's fear
of danger or to show the deceased was the first aggressor." T hese
do not have to be violent acts against the defendant in order to
be admissible. The Co urt reversed the lower court's holding
that this evidence was o nly "character conformity" evidence
and therefore inadmissible. Torres v. State, 7 1 S.W.3d 758 (Tex.
Crim.App. 2002).

footno te that Rule 806 and 609 of the Rules of Evidence would
allow the introduction of this evidence. H owever, the state
successfully argued the defendant could not show this was the
same person alleged as the victim and the trial court refused
to allow the introduction of the evidence. The Court reversed
this holding. The State had previously p rovided the defendan t
with the victim's rap sheet pursuant to the defendant's Brady
mo tion. The State was now esstopped from asserting that the
exhibits were inadmissible on the ground of identity. The case
was remanded to the Court of Appeals to see if there was any
o ther legal theory to exclude the documents.
Bias of the Witness
T he defendant is entitled to attack a witness' motive for
testifying. "The exposure of a witness's motivation in testifying
is a proper and important function of the right of cross-exam ination." Specific acts may be admissible in spite of the Rule of
Evidence if they are necessary to show the bias or motive for the
witness to testify untruthfully. Thomas 1'. State, 897 S.W.2d 539
('lex.App - Ft. Worth 1995 no pet.). In Thomas the defendant,
charged with sexual assault, wa nted to bolster his consent defense by showing the victim's boyfriend was violent and jealo us
and that she would lie to avoid him fi nding out that she had
consented to sex with the defendant. The Court of Appeals
reversed the trial court decision to exclude this evidence.
Evidence of the Defendant's Good Character
The defendant has the right to in troduce evidence of his good
character at the guilt/innocence stage of the trial. Failure to allow such evidence has been held to be reversible error. Gree11
1'. State, 700 S.W.2d 760 (Tex.App.-Houston. [14th Dist.] 1985}
aff'd, 727 S.W.2d 272 (Tex.Crim.App. 1987}.

Practice Tips
In Lopez v. State, (18 S.W.3d 220 (Tex.Crim.App. 2000) the
trial court refused to admit testimon y that the victim in th is
sexual assault case had falsely accused his m other ofphysically
abusing him. The intermediate appellate court reversed and the
case reached the Court of Criminal Appeals. A divided court
held the evidence could not come in under Rule 608{b). Jud ge
Keller in a concurring opinion held the confrontation clause
allows the evidence of prior false allegations. "I think that it is
in sex cases that juries will most often be asked to reach a verdict
solely on the basis of the uncorroborated testimony of a victim,
and therefore I t hink that it is in sex cases that th e balancing
approach will most often render such evidence admissible." The
Court specifica lly holds that the Confrontation Clause, and Due
Process Clause which requires fundamental fairness in a trial,
w ill prevail if there is a conflict between the Constitution and
the Rules of Evidence.
Criminal Record of the Victim
ln Arroyo 1'. State, 11 7 S. W.3d 796 {Tex. Crim. App. 2003 ),
the Court reviewed a misdemeanor conviction for assault. In
that case, the victim did not testi fy. The defendant wished to
impeach her credibili ty wi th certified copies of judgments of
convictions in several criminal cases. The Court notes in a
26 VOICE FOR THE DEFENSE
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Motions to File
The motion to quash is an important tool in mos t assault
cases. The State is entitled to allege the acts occurred "recklessly."
Assault is a result oriented crime. Therefore recklessly sho uld
be defi ned in the jury charge as [A person acts recklessly or
is reckless with respect to the result of his conduct w hen he is
awa re of but consciously disregards a substantial and unjustifiable risk that the result wi ll occur. The risk must be of such a
nature and degree that its disregard constitutes a gross deviation from the standard of ca re that an ordinary person wou ld
exercise under all the circumstances as viewed fro m the actor's
standpoint.] Penal Code 6.03(c). Article 2 1.1 5 of the Code
of Criminal Procedure requires that if recklessness is alleged,
in order for the information or indictment to be sufficient, it
must allege, with reasonable certainty, the act or acts rel ied
upon to constitute the recklessness, and in no event shall it be
sufficient to allege merely that the accused, in comm itting the
offense, acted recklessly.
The motion for rliscol'CI')' is importan t in order to determine
if there is a 911 tape recorded call, who the wit nesses will be,
and whether there are any photographs of any injuries available.
Also, it includes the statutory right to be told of any statement

made by the defendant. Tex. Code Crim. Proc. Article 39.14
The motio11 to suppress the warrantless arrest is very important. Most arrests will fall under Article 14.03 which allows an
arrest without a warrant. However, the burden is always upon
the State to prove an exception to the warrant requirement.
This might give the defendant a pretrial hearing on the legality
of the arrest. Included in this motion is the request to suppress
all statements made by the defendant. This gives the attorney
the opportunity to litigate whether the statements 1neet Article
38.22 and whether the statements will be admissible at trial.
The requestfor 11otice under Rules 404(b) and 609 of the Rules
of Evidence and Tex Code Crim. Proc. cert. 39. 14(b) of expert
witnesses and Art. 37.07 are extremely important in family
violence cases. Extraneous offenses need to be discovered in
advance of trial. Prior convictions of the State's witnesses must
be disclosed if requested. Many of the State's counselors want
to testify as "experts" concerning th e battered person syndrome.
This information must be disclosed or it is not admissible.
Ethical Dilemmas
Conflict of Interest

Ca11 tl1e lawyer give advice to both tl1e lwsbaud aud wife?
Rule 1.06 of the Disciplinary Rules states: A laW)'er shall not
represent opposing parties to the same litigation. The lawyer
may represent both parties with full disclosure and consent and
the lawyer believes the clients will not be materially affected.
Rule 4.03 Dealing with unrepresented persons. When the
lawyer k nows that the unrepresented person misunderstands
the law)'er's role, the lawyer shall make the effort to correct the
misunderstanding.
Fear of False Testimony

Wlmt does the lawyer do if s/lle fears the victim is going to lie
to help her lwsband avoid co11victio11?
Rule 3.03 states the lawyer shall not offer or usc evidence that
is false. Rule 3.04states the lawyer shall not obstruct evidence or
assist another in doing so or acquiesce in the offer of payment
to a witness or assist a witness to testify falsely.
Rule 1.15 Terminating Representation. T he lawyer must
terminate his t:eprescntation if {I) the client persists in action
the lawyer believes may be criminal or fraudulent, (2) or client
uses the lawyer's service to perpetrate a crime.
Avoiding a Subpoena

Can the lawyer discuss wl1etller the State's witness should
appear in court?
There is a federal crime of obstruction of justice and the state
crime of tampering with a witness, Texas Penal Code 36.05. A
person commits an offense if he coerces a witness or prospective
witness in an official proceeding:

(3) to elude legal process summoning him to testify
or supply evidence;
(4) to absent himself from an official proceeding to
which he has been legally summoned; or
(5) to abstain from, discontinue, or delay the prosecution of another.

What is a Valid Subpoena?
Article 24.04 of the Code of Criminal Procedure sets out
how a subpoena may be served. lt now includes:
( 1) Reading the suhpoena in the hearing of the witness;
(2) Delivering a copy of the subpoena to th e witness;
(3) Electronically transmitting a copy of the subpoena, receipt requested, to the last known electronic
address of the witness; or
(4) Mailing a copy of the subpoena by certified mail,
return receipt requested, to the last known address of
the witness.
Article 24.05 of the Code of Criminal Procedure sets the fine
in a misdemeanor case for refusing to obey a subpoena as "not
to exceed 100 dollars."
Conclusion
Family violence assault cases come with a lot of"baggage."
lf you are not willing or able to handle all aspects of the situation brought about in the context of a family violence allegation, work closely with a family law attorney to maximize the
impact concurrent proceedings can have on the outcome of the
criminal case. Be careful when representing someone in this
context because attorneys can become the focal point of preexisting anger. There are complex psychological dynamics at
work in these cases that sometimes are not easily cont rolled or
easily recognized. It is important to associate a mental health
professional in many of these cases to consult with you as you
attempt to walk through the legal minefields. Finally, do not
compromise ethics when communicating with alleged victims
or other witnesses in order to gain an acquittal. It's not worth
your law license.

Samuel E. Bassett is a partner at Minton, Burton, Foster d.- Collins in Austin,
Texas. He has been board certified i11
criminal law shrce 1994. His practice
fowses 011 criminal defense as we/Ins
family law. He presently sen•t~< 011 tire
District 9A Griel'llllce Committee ns well
as the TCDLA board of directors. He is
a frequent spraker ott tire topic offamily
1•iolence cases. He is n 1988 gmdunte of
tlte Uni11ersity of Texas Sclwol of l.aw.

(1) to testify falsely;
(2) to withhold any testimony...

January/February 2005

VOICE FOR THE DEFENSE 27

LCDLA CELEBRATES ZSTH BIRTHDAY IN

GRAND FASHION
In grand fashio n, the Lubbock Criminal Defense Law yers Association c elebrated its birthday January 7-8 with
a spec ial event, "25 Years of Wild, Western Justice: The Derailers, The Red Raiders and Champions of the
Courtroom." LCDLA, whic h was organized in 1980, is recognized as one of the finest local criminal defense
bars in the country.
The activities were c osponsored by LCDLA and
TCDLA, and the Texas Criminal Defense Lawyers
Project provided 11 hours of free CLE for those
in attendance. A CDLP attendance record of
170 lawyers from across the state participated
in the one and one-half-day seminar, featuring
dynamic presentations by Millard Farmer of
Atlanta , Gerald Goldstein of San Antonio and
many other noted speokers. The seminar was
hosted by Texas Tech University Sc hool of Law,
site of many LCDLA seminars over the past 25
years.
The highlight of the event was the January
7 barbeque banquet and dance featuring
rockabilly recording artists The Derailers of Austin.
More than 350 revelers partied late into the
a nd the Honorable Mocke y Hancock. Judge of Lubbock County's 99th Dislricl Court.
night. with TCDLA President Dan Hurley os master
of ceremonies and Austin's David Botstord as
keynote speaker. About 25 LCDLA charter mem bers were honored.
As the seminor wound down on Saturday, LCDLA fired up its barbeque pits for an impromptu tailgate party on
the law school parking lot preceding ESPN's nationally-televised basketball game between Bob Knight's TTU
Red Raiders ond the Oklahoma State Cowboys.

25th Annivetsory Chatmon Chuc•: Lanehart . ond TCDLA
Pre S.:dent Don HIJI'Iey (refl-to-fighl) cn;oy the LCDLA
fe~ti\-ilies Jonuory 7.

Uve
demonstra tes DWJ jury se:ect~on fechrfquci at
the January 7-S l ubbOC :O: CDLP Sem:nor. About
30 l ubbock citizens vo\ mteercd Oi o mock jury.
ond the vo"'r d;rc woi broodcolf live frorn the TIUSL
courtroom to sem'nor porlic •pants a fe·..: rooms
a-.·:ay. 11 was the fJsl svch r.ve d cmorutrat;o n to be
txoodcost at o fCDt A/CDLP sem:nor.
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O:d. O!det. Oldest? fornlef TCDLA President &J \VtSChkoemper. retired U.S. Moglstrote Jvdge J.Q. Wonic k Jt.. ond
retired Te1ry County Attorney o-.·royne PAAH {Jeft-fo -rlghl) ,
during o break at the Jonuory 7--8 lvbbockCOLP -sem'nor.

Keynote Speo\:er: Formet"
David Botsford of Austin addresses the
o o-.vd ollCOLA's 25th OMivetsory party
Jonuory 7.
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Director Josephl'/.ortinez. ond Keith Hampto n of Austin.
{left-fo-right) duing o txco<. all he January 7.-8 l ubbock
COLP rem·nor.

Don Hurte'( ,
occ~pls

the thonU o f ta·w ptOfessor LC»'ry Cunn'nghom on

beho:t of the Tcxm Tech Crin:not Mtice Cftic. rceipient of
mote than $7500 Wl conlribottom: from the LCotA event.

A SIXp;;, lreol: Lubboc~
Bruce "Bruno"
Sho·NO·No {center), who oppeored in t969 a t Woodstock
wtth the fornous refro goup . joi'ts The Oero~efs to bea out
o coupe of .SO's roc'c-n-t'ol ~fondofds for LCOLA reYe~s
Jonoory 7.

cnector
Mot1c Snodgfms of lubboc'c getrin' oo...n . get·
lin' funky. of the JonUOtY 7 LCDLA porty.

bond Chuck. {.,./ol'lflef of loudest co·...boy sh:"rl
contest) tv."O· step to The Dofollen of the LCOLA
Jonuory 7 porty.

Di'ec iO< Mol'< Snodgro>S. ond JCDlA Prc•.'dent Don Hutlcy
pcll·lo right} toogote prior to the Oldohomo State vs. rew•
Tech bosl:elbol game Jor<K>ry 8.

BOOGIE ON DOWN!

save the
date!

18th annual rusty duncan short course
san antonio, texas
iune 17-19, 2005
early bird re !istration available on-line
www.tcdla.com

Don't Delay!
Texas Criminal Defense Lawyers Educational Institute
Endowment Program

Become a

TCDLEI has created an endowment program to ensure continuing legal
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education for tomorrow's criminal defense lawyer.

•

• Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

What you can do? Pledge $1,500 and become a Fellow- Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
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r,

•.'

"
I

..

Help supportTCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
S 12.478.25 14 extension 26.
Make YOUR contribution TODAY!

(

WALDEN, PLATT&ASSOCIATES
IMPAIRED DRIVING CONSULTING & EXPERT WITNESS SERVICES

We Specialize in:
• OWl Consultation (Felonies & Misdemeanors)
• NHTSA Standardized Field Sobriety Testing
(SFST) Administrative and Scoring Analysis
• In Car Evidentiary Videotape Analysis
• Expert Witness Testimony and Technical
Reporting
• Performance Evaluations and Assessment
• NHTSA SFST Certification Training Courses
(SFST Practitioner & Instructor Certification)

Experience, Trust, Results ...
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Walden Platt & Associates is dedicated to providing solid technical
expertise and assistance in analyzing facts surrounding persons who
have been charged for offenses arising out of being under the
influence of alcohol or other drugs. If you are seeking a professional
organization that can assess and articulate impairment indicators
and provide expert testimony on a wide variety of impaired driving
related issues then please consider our services for your next case
SFST

PRACTITIONER CERTIFICATION COURSES

APRIL

28-30, 2004

Walden, Platt &Associates
219 North Main, Suite 406
Bryan, Texas 77803
979 -822-3060 (Office)
E-mail: wpasso@cox-internet.com

FoRT WoRTH, TExAs

A

Walllen, Piau & Associates

Capital, Mental Health,
Habeas Seminar
For th e first t ime. Th e Cri m in al
Defense lawyer's Project is offering
a comprehensiv e co nference with
multip le tracks of training designed to
cover all aspects of capital litigation.
both at the trial level as well as postconviction litigation.

Capital, Mental Health,
Habeas Selllinar
Course Directors: Mike Charlton, John Niland,
Jim Marcus, George Parnham and
Philip Wischkaemper

The c apital trial track will cover the
usual general capital related topics
such as jury selection. getting and using
experts. c rime scene investiga tion,
cross examination, updates from the
Court of C riminal Appeals and the U.S.
Supreme Court as well as o ther relevant

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
CDLP: Capital, Mental Health, Habeas Seminar • February 23-25, 2005
Capital Track: 14.25 CLE hours - Mental Health Track: 17.5 CLE hours and 1.5 hours Ethics
l ocation: Marriott West loop by the Galleria
1750 West loop South. Houston. Texas 77027 • 713.960.011 1

trio! topics.

Moil registration to: 1707 Nueces St .. Austin. Texas 78701. or fox to: 512.469.0512

Additionally there will be a full two-d ay
Questions? Call 512.478.25 14 or visit www.tcdla.com
track that covers only issues related
Registration Time: February 23, Mental Health Track, 1:00pm; February 24, Capital Track, 7:30am.
to mental health. including mental ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
retarda tion. Topics wi thin this track
Attendee Nome - -- - -- - - - -- - -- -- -- -- - - - Bar Number_ _ _ _ _ __ _
include Mental Health Defenses. Forced
Medications. Brain Imaging Technology,
Women's Mental Health Issues. Mental

Street Address-- -- -- - - -- -- -- -- -- - - --

Retardat ion, Adaptive De fic its ond

Phone - - - - - - - - - -- - -- -- - - - --

health issues at both trial and in postconvic tion proceedings.

Which Track (please choose o ne)
0 capital and mental health track
0 habeas frock
Registratio n Fees (please choose one)
0 registration with CD
0 registration with book
0 judges and students (CD onty)

City _ __ _ _ __ __ __ _

Stole - -- - - -- - - - lip,_ __ _ _ _ County_ _ ___ E-mail _ __ _ _ _ _ _ _ __
Fox

olher topicsrele~nttoliligoHngmental ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Finally. for lawyers on the approved
11.071 habeas list. we are providing
two and one-ha lf days of habeas
specific training. This track will involve
a "Bring Your Case" format and provide
for plenary lec tures in relevant topics
as well as b reakout groups whe re
faculty work with attendees on specific
problems in their cases.
Special Habeas Training
Lawyers of the Capitol Defense Network's habeas corpus training seminar
will select 35 attorneys from across th e
country with pending federal capital
writs to help prepare them for their cases. Applications will be reviewed by a
select pane l of de a th penalty habeas
experts. To ensure consideratio n of your

By February 12
no charge
no charge
no charge

Can't attend? Buy the materlols (shipping and soles lox included in total)
0 printed book..................................$50
0 CD...............................$25

TCDLA Membership Fees (renew your member.;hip or join as a new membe; separate check payable to TCDLA)
0 new member (•see below) ................... $75
0 renew membership .........................$ I 50
•rcoLA New Membership
To sign up os a new member you will need o nominating endorsement from a current TCDLA member.
"As a current member of TCDLA. I believe this applicant to be o person of professional competency. integrity. and
good moral charac ter. The applicant is licensed to practice low in Texas and is engaged in the defense of criminal
cases. unless a student or affiliate applicant."
TCDLA Member's Nome (please print) _ _ __ _ _ _ __ _ _ __ _ _ _ _ __ _ _ _ _ _ _ __

application. p~ase app~ ead~ furi~TC~D:~~M:e:m
~b:m~~~s=~~n~o~t~u:rn~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~l
more details or to apply. please conPayment
Options
tact the TCDLA office a t 512.478.2514.
0 Check enclosed (payable to COLP)
Training is free to all who attend.
OVisa
0 Mastercard
0 American Express
o Discover
Destination Infonnation

The seminar will be held ot the Marriott
West Loop by the Galleria. located at
1750 West l oop South. Houston. Texas
77027. 713.960.0 111. A room block is
available at the Marriott West loop by
the Galleria. Rooms are blocked a t a
rate of $110 a night. You will need to
make a reservation by February 8, 2005
in order to guarantee this room ra te and
avallobili~ . Call the Marriott West loop
at 713.960.0111 and be sure to mention
the Criminal Defense lawyers Project

Credit Card Number

Nome on Cord

Expiration Date

Signature

~~~~~~~~~~~~~~~~~~~~~~~~~~...;;,~~~~~~-~~~~~~-li

Scholarship Attendees and Special Needs
0 I am applying lor o tuition ond CD only scholarship. Deadline to apply is February 12. 2005. To apply. you must
send o letter indicating your need, whether you hove received a scholarship before, and when. Include two let
ters of recommendation. one from a member of TCDLA. and one from a judge. Materials will include CD only.
0 I om applying for the scholarship. but want to poy separately far the book. Be sure to indicate above if you ore
purchasing the book.
0 Please check here if you require special assistance needs (dietary. mobility. etc.) and we will contact you.

(CDlP)~ock tamce~eourgrauprate. ~---~--~---~--~---~-~~---~--~--~~-----~
Concellollons: To receive o full refund. cancellations must be mode in writing 5 wooong days prior to the seminar (February
Complimentary parking provided.
16. 2005). Full refund requests that are received after that lime will be assessed a $25 cancellation fee. No ;efunds v.-ill be
the other. preferably, fro m o TCDl A
given otter the seminar dote February 23. 2005: t1owever. yau will receive the course material.
member or post member. Applications -~~-~~~-~~~--~~~~~~~~~~~~~--~~--~~-----~~--Tox Notice: l36 of youronnuol dues ($19 if a Student Member) isforo one yeorsubscription to lhe VOICEior the Defense. Dues to
are due by February 12, 2005. ScholarTCDLA ore not deducfib!e m o choritob!c contribution but may be deducted m on ordinary business expense. The non-deducfib!e
ships far this seminar include tuition
portion of regu!or and initial membership dues is $39 in accordance with IRC sec. 6033.
only.
. .. .lllllillllllllllllillllllllllllllllllllllllllllllllllllllllllllllliiilll...

Objecting to the 1erm Victim in Texas Cases
I recently aj)j)ealcd a conviction in a family violence case, tried by a good defense lawyer, in which the defense
never objected to the use of the term "victim" by the l'rosecutor or her witnesses. The evidence was weak - but the
defendant was convicted. The consistent and repeated usc of the word "victim" bad doomed the accused more
thoroughly than any actual evidence in the case.
Accordingly, I drafted this Motion in Limine. A number of fair alternatives are available- complaining witness,
complaining party, or just to call the alleged victim by his or her name. While this Motion is no work of art, an
objection to the gratuitous usc of the term "victim" should be made in any case in which a self-defense or false
accusation defense is anticipated.
NO.2- 2 - MNE
THE STATE OF TEXAS

v.
DEED N. HURTER

§
§
§

lN THE 666th DISTRICT
COURT OF
HORACE COUNTY, TEXAS

MOTION IN LIMINE
TO THE HONORABLE JUDGE OF SAID COURT:
DEED N. HURTER, Defendant, by and through his attorney Ian J3m·bar, respecthtlly moves the Court to
ins truct the State not to refer to the complaining \-vitness, or anyone else, as a"victim" in this case.
I. of the victimizer. In many cases, it is clear a crime was committed, and the defense is that the "victim" was
victimized by someone else. In such a case, it is proper to refer to the complaining witness as a victim - and doing so does not presume the guilt of the accused. However, in the instant case there is no question as to mistaken
identit>'· This is a case where the sole question before the jury is whether the complaining witness is a victim- or
whether the Defendant is the victim of a false and malicious allegation.
The Defendant hereby moves:
a. That between now and the end of trial, when the Court is not referring to the complaining witness by her
proper name, the Court refer to her as the Complaining Witness, the Accuser, or the Alleged Victim
b. That at trial, the Court order that all prosecuting attorneys and prosecution witnesses arc precluded from
referring to the complaining witness as a "victim"
c. That when speaking within the presence of the jury, the Court, the parties, and all witnesses refer to all persons
- including MR. HURTER and the complaining witness- by their individual names
d. That no jury instructions issued in this case refer to the complaining witness as a victim.
REFERENCE TO THE COMPLAINING WITNESS AS A "VICTIM"

VIOLATES THE PRESUMPTION THAT
DEED N. HURTER IS INNOCENT
2.
DEEN N. HURTER is charged in this case with th e aggravated sexual assault of a minor. MR. HURTER
states that no sexual contact between himself and WANDA HURTER has occurred.

DEEN N. HURTER IS PRESUMED INNOCENT. That pronouncement cannot be
3.
dismissed as a legal technicality, a mere defensive position, or a statement made by the Courts of this State solely
for public relations purposes. It is the undisputed legal truth under Texas law and the state and federal constitutions. U.S. Con st., Amend. 14, 'lex.Const. ArtJ, § I 0; see also 111 re Winsl1ip, 397 U.S. 358, 364 ( 1970}("Due process
commands that no man shall lose his liberty unless the Government has borne the burden of ... convincing the
factfinder of his guilt.")(citation omitted}; Tex. Penal Code Ann.§ 2.01; Tex. Code Crim. Proc. Ann. art. 38.03;
Randle l'. State, 826 S.W.2d 943,945 n. 3 (Tex.Crim.App.l992).
4.
In the criminal context, the word "victim" presumes the existence of a victimizer; i.e., presumes the guilt of
the accused. Only the jury can say whether or not there is a victim in this case. For either the Court or the State
to use the term "victim" before the jury would presume that the accused is guilty and to attempt to lead the jury
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on that erroneous path. The question of whether there was a victim is coterminous with the question of whetber
the accused is guilty. It is not one that can be cavalierly assumed throughout trial.
5.
These principles are so well established that even prior to the Civil War, the Supreme Court of California
recognized that a jury charge employing the term 'victim' may be tantamount to an inst ruction referring to the
accused as a 'criminal':
The word victim, in the connection in which it appears, is an unguarded expression, calculated, thougb
doubtless unintentionally, to create prejudice aga inst the accused. It seems to assume that the deceased was
wrongfully killed, when the ver)' issue was as to the character of the killing... When tbe deceased is referred
to as "a victim;' the impression is naturally crated that some unlawful power or dominion had been exerted
over bis person. And it was nearly equivalent, in effect, to an expression characterizing the defendant as a
criminal. The Court should not, directly or indirectly, assume the guilt of the accused, nor employ equ ivocal
phrases which may leave such an impression.

People 1~ \Vil/iams, 17 Cal. 142, 147 (1860).
The characterization of MS. HURTER as a 'victim' is argumentative and subverts MR. HURTER's presump6.
tion of innocence, by characterizing for the jury the complaining witness' version of events as the correct one. Such
prosec utorial statements are assumed to make an impression on the minds of the jurors because the office "carries
such weight with a jury that his or her statement of fact is predicated on his knowledge, rather than on the evidence,
constitute reversible error." People v. Purvis, 60 Cal.2d 323,341 ( 1963). "v\'hen a lawyer asserts that something not
in the record is true, he is, in effect, testifying. He is telling the jury: 'Look, I know a lot more about this case than
you, so believe me when I tell you X is a fact.' This is definitely improper." United SUites ''· Kojnyan, 8 F.3d 131 5,
1321 (9th Cir. 1993 ).
7.
The presumption of innocence has deep historical roots and is 11, if not the, central tenet of criminal law.
"The principle that there is a presu mption of innocence in favor of the accused is the undoubted law, axio matic and
elementary, and its enforcement lies at the foundation of the administration of our criminal law." Coffin 11. United
States, 156 U.S. 432,453 (1895)(looking to Deu/eroPIOIIt}' and the law of Athens, Sparta, and Rome for early versions
of the presumption of innocence). Similarly, Texas courts have recognized that the presumption of innocence is
part of the 14th Amendment Due Process right and 6th Amendment right to fair trial by jtuy Rmzdle, supra; Rogers v. State, 846 S.\V.2d 883, 885 (Tex.App.--Beaumont 1993, no pet.). The Texas Court of Criminal Appeals has
written that, if a particular practice at trial"tends to brand the defendant with an unmistakable mark of guilt," it
impairs the presumption of innocence in violation of the Due Process Clause. Marx v. State, 987 S.W.2d 577, 581
(Tex.Crim.App. 1999).
8.
In many criminal cases - for example, in many homicide cases - there is no dispute about whether a crime
was committed or whether the alleged victim was, in fact, a "victim." The disputed issues in such cases are generally the degree of homicide committed (e.g., manslaughter or murder) and/or the identit)' of the p erpetrator (e.g.,
whether the defendant or some other person committed the homicide). By contrast, in any case in which the
defendant asserts the offense never occurred, the core dispute is whether a crime occurred, and therefore whether
the complaining witness is a "victim" or not. Th us, in any case in which the defendant asserts a fa lse accusation
or self-defense, references to the accuser as the "victim" necessarily convey that a crime did in fact occur, that the
accuser is telling the truth, and that the accused is guilty. This evinces a bias against the defendant and violates the
presumption of innocence. See, e.g., Stnte 11. H'right, 02CA008179, 2003 WL 21509033 (unreported ) at "2 ("[T]he
trial court should refrain from using the term "victim," as it suggests a bias against the defendant befure the State
has proven a "victim" truly exists,") jackson v. Stale, 600 J\.2d 2 1, 24 (Del. 1991) ("The term "victim" is used appropriately during trial when there is no doubt that a crime was committed and simply the ident ity of the perpetrator
is in issue. We agree with the defend ant that the word 'victim' should not be used in a case where the commission
of a crime is in dispute."); Godbey v. Oklahoma, 73 1 P.2d 986,987 (Okla.Crim.App. 1987)("In the fifth insta nce the
prosecutor referred to the complaining witness as a victim. During his objection, defense counsel asserted that the
witness should be referred to as 'alleged victim,' which the tri al court sustained. ").
9.
'lexas law recognizes that it is improper for the prosecutor or the court to express a personal belief in the
credibility of prosecution witnesses o r a personal belief in a criminal defendant's guilt. It is well establ ished in Texas
law that a prosecutor may not express his personal belief that the accused is guilty. Robillard 1'. State, 64 1 S.W.2d
910 ("Iex.Crim.App.1982). Other States have followed the same rule. Wilson v. People, 743 P.2d 415,418 (Colo.
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1987)("Expressions of personal opinion as to the veracity of witnesses arc particularly inappropriate when made
by prosecutors in criminal trials"); Commomvealth 1'. ]olmso11, 516 Pa. 530, 533 (1987)("0ver a half century ago, we
established the rule that 'expressions of personal belief in a defendant's guilt have no legitimate place in a district
attorney's argument' ")(citing Commomveaftll v. Capafla, 322 Pa. 200, 185 A. 203 ( 1936)); Hawaii v. Nomura, 903 P.2d
718, 721 (Haw.App. 1995)("Thus, the term 'victim' is conclusive in nature and connotes a predetermination that the
person referred to had in fact been wronged"), as have the Federal courts. U11ited States v. Ala11is, 611 F.2d 123 (5th
Cir. 1980), ccrt. den ied 445 U.S. 955, 100 S.Ct. 1607, 63 L.Ed.2d 79 1 ( 1980).
I 0. l n fact, the i\merica11 Bar Assaciatio11 Sta11dards of Crimi11al justice Relati11g to the Prosecutio11 Fu11ctio11, § 5.8,
state that "(i]t is unprofessional conduct for the prosecutor to express his personal belief or opinion as to the truth
or falsity of any testimony or evidence or the guilt of the defendant." Finally, the United States Supreme Court has
weighed in on this issue, holding that "such comments can convey the impression that evidence not presented to the
jury, but known to the prosecutor, supports the charges against the defendant and can thus jeopardize the defendant's
right to be tried solely on the basis of the evidence presented to the jury; and the prosecutor's opinion carries with
it the imprimatur of the Government and may induce the jury to trust the Government's judgment rather than its
own view of the evidence." U11ited States v. You11g, 470 U.S. I, 18- 19 {1985).
11. MR. HURTER moves !hat at trial, the Court, both parties, and all witnesses refer to aU parties- including MR.
HURTER and his accuser - by their names. T here arc several advantages to this procedure. It would ensure that
counsel for both sides arc polite, proper and content-neutral, and that they arc perceived to be so by the jury and the
public. It would also avoid confusion not o nly hy the Court and Counsel but also by the many witnesses in this case,
thereby reducing the likelihood of mistake and ensuring an accurate record. Conversely, the artificiality of any other
procedure would he likely to sow confusion and create inaccuracies in the record.
12. It is, of course, equally important that the Court ensure that its comments and jury instructions arc couched
in neutral terms, to avoid any implications that it regards any facts as established. Tex.Code Crim.l'roc. Art. 36.14;
Talki11gton v. State, 682 S. W.2d 674, 675 (Tex. App.- Eastland 1985){"[w]e hold that to refer in the Court's charge to
the complainant as the "victim" when the issue is whether or not she consented to the sexual intercourse, constitutes reversible error,"); "eteto v. State, 8 S.W.3d 805,816 (Tex.App.- Waco 2000)("[t] he sole issue of Veteto's case
was whether he committed the various assaults on A.L. Referring to A.L. as the victim instead of the alleged victim
lends credence to her testimony that the assaults occurred and that she was, indeed, a victim."); Tutor v. 1e.ms, 14-9900652-CR, 2000 'NL 329972 {"lex.App.-Hous. (14th Dist.] 2000)(unpublished)(findingjur>' instruction referring to
the testimony of the 'victim of the offense' was an improper comment on the weight of the evidence, as it assumed a
crime was committed through use of the words "victim" and "offense.")
13.
A trial court improperly comments on the weight of the evidence if it makes a statement that implies approval
of or belief in the State's argument, indicates any disbelief in the defense's position, or diminishes the credibility of
the defense's approach to its case. Whale)' 1'. State, 717 S.\•V.2d 26,32 (1ex.Crim.App.l986){hold ing a jury charge
that assumes the truth of a controverted fact improperly comments on the weight of the evidence). Statements that
WANDA HURTER is a "victim," or that an offense has occurred, clearly imply approval of the State's argument. In
this case, the sole contested issue is whether the acts clai med by the State ever in fact occurred.
14. This case rel ies wholly upon MS. HURTER credibility. Any statement before the jury by the prosecution or this
Honorable Court that MS. HURTER is a 'victim' would be an improper comment on the weight of the evidence, as
it would represent an unequivocal and prohi bited fact ual statement that MS. HURTER had in fact been victimized.
15. Any references to WANDA I IURTER as a "victim" necessarily, and improper!>'• tnnistakilbly imply that DEEN
N. HURTER is <1 crim inal. Any references to MS. HURTER as a "victim" would be highly prejudicial and improper,
because such references are the functional equivalent of stati ng to the jury that the speaker has personal knowledge
that MR. HURTER is guilty.
16. The use of the term 'victim' by the Court or the prosecution would also be improper hccausc it would state to
the jury a personal opinion favorable to MS. HURTER credibilit>'· Any such "assumption of the credibility of government witnesses dilutes the presumption of innocence." United States v. Safley, 408 F.2d 603, 605 (4th Cir. 1969);see
also United States 11. Joh11 son, 371 F.2d 800, 804-805 {3d Ci r. 1967){instructions affording p resumption of truthfulness
to witnesses held erroneous, characterizing witness credibility is "peculiarly a question for the jury.")
17. Any reliance on the statutO!')' usc of'victim' as set fo rth in the Texas Penal Code §22.021 is inapposite to the
pressing question hcforc the Court - namely, how the Court, the wi tnesses and the State shou ld refer to MS. HURTER
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at trial, and how the Court should refer to MS. HURTER in the jury instructions. The statute merely demonstrates
that in sett ing forth the substantive crime of aggravated sexual assault, the legislature employed the term 'victim.'
The legislature nowhere required the Court o r the parties to refer to a sexual assault complainan t as a 'victi m.'
Nor could it do so without viobting the state and federal constitutional presumptionr of innocence- <Jt least in
a sexual assault case in which a false allegation or lawful consent is claimed.
18. In light of the foregoing, it is hereby moved that no use of the term "victim" to describe WANDA HURTER
be made in the trial of this case by the State, the Court, or any of the witnesses.
WHEREFORE, PREMISES CONSIDERED, the undersigned hereby urges that this Motion be granted, in
all things, and that the Court order the State and its witnesses not to refer to the complaining witness as a victim
within the presence of th e j ury.
Respectfully submitted,
lly: ----------- -------- -- -IAN BARBAR
State Bar No. 5122042222
llARBAR AND ASSOCIATES
1200 Abu Ghraib Drive
Drawandquarter, Texas 77002
Ph. No. (281) _ _ __ _ _ _ __
Fax No. (281) _ _ __ _ __ _ _ _
CER.TlFICATE OF SERVICE
This is to certify that on
, a true and correct copy of the foregoing Motion was either properly mailed
or hand -delivered to the Dist rict Attorney of Horace County, Texas.

Tan llarhar

NO.2- 2 - MNE
THE STATE OF TEXAS
V.
DEED N. HURTER

IN THE 666th DISTRICT
COURT OF
HORACE COUNTY, TEXAS

§
§
§

ORDER
O n this day the Court finds that the foregoing Motion in Limine should be granted. IT IS THEREFORE ORDERED, ADJUDGED:
a. That between now and the end of trial, when the Court is not referring to the complaining witness by
her proper name, the Court refer to her as the Complaining \Alit ness, the Accuser, or the Alleged Victim.
b. That at trial, the Court order all prosecuting attorneys and prosecution witnesses are precluded from
referring to the complaining witness as a "victim"
c. That at trial, the Court, the parties, and all witnesses refer to all persons - including MR. HURTER and
the compla ining witness- by their individ ual names
d. That n o jury inst ru ctions issued in thi s case refer to the complaining wit ness as a victim.

SIGNED -

- - - --

- - --

-• 2004.

JUDGE PRESIDING
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SUPREME COURT
Cert. to Supreme Court of Florida (857 So.2d 172)- Reversed
Counsel's strategic act of conceding client's guilt in a capital trial without defendant's express
consent does not render attorney's representation deficient: Florida 11. Nixo11, _U.S._, 151
S.Ct. 551 (2004); Opinion: Ginsburg.

Cynthia Hampton

Nixon was put to trial for first-degree murder, kidnapping, robbery, and arson. He had
originally entered a plea of not guilty, but after determining guilt was not subject to any
reasonable dispute based upon the strength of the prosecution's evidence counsel decided
to concede his client's guilt without his consent. After being found guilty and sentenced him
to death, Nixon appealed with new counsel, claiming that trial counsel rendered ineffective assistance because he fai led to obtain his express consent to concede guilt. The Florida
Court equated counsel's statements before the jury conceding guilt with a guilty plea on the
part of Nixon and held that a concession of guilt at trial requires the defendant's explicit
and affirmative consent, without which, counsel's performance is presumptively prejudicial
and inadequate.
Held: Defense counsel's strategic decision to concede defendant's guilt in order to focus
the defense on the sentencing phase of the trial docs not require the express consent of
the criminal defendant. Supremes reversed, holding that express consent was not required
where there was no showing by Ni.xon that counsel's strategy was unreasonable. To save his
client from the death penalty, counsel's strategy aimed to preserve his credibility in the hope
that it would persuade the jury to be lenient in the sentencing phase. Counsel attempted to
explain this strategy to Ni.xon on multiple occasions without response or verbal approval.
Nixon refused to attend the guilt phase of trial, which proceeded in his absence. Counsel
went forward with his strategy and conceded guilt. Supremes found counsel's statements to
the jury conceding Nixon's guilt were not th e equivalent of a guilty plea because he retained
the rights of a criminal defendant at trial. This erroneous finding led the Florida Court to a
presumption of prejudice where such a presumption is reserved only for those cases where
there has been a complete failure of counsel to act as the defendant's advocate.

Mil<e Charlton

Cert. to 6'h Circuit (333 F.3d 683) - Reversed
Attorneys have no third party standing to bring into court claims of future unascertained
clients. Kowalski v. Tessmer,_ U.S._, 125 S.Ct. 564 (2004); Opinion: Rehnquist (civil
case).
Michigan amended its Constitution to require that an appeal by an accused pleading
guilty or nolo contendre be by leave of the court and not as a right following this amendment several state judges denied appointed appellate counsel to indigents pleading guilty
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and the state legislature codified this practice. Two attorneys and
three indigent criminal defendants who were denied appellate
counsel after pleading guilty filed suit in federal court alleging
the practice denies indigents their federal due p rocess and equal
protection rights. A day before the statute was to take effect the
district court issued an order holding the practice and statute
unconstitutional. 6'h Circuit reversed the holding that You11ger
v. Harris,401 U.S. 37 (1971 ), abstention barred the sui t by indigents, but that attorneys had third party standing to assert the
rights of the indigents. In an opinion on rehearing en bane, 6'h
Circuit and reversed, finding the statute unconstitutional but
agreeing the attorneys did have third party standing.
Held: Lawyers do not have thil-d party standing to bring
claims of possible future unascertained indigent clients who
plead guilty or nolo contendere and thus are subsequently
denied appellate counsel. Supremes held the attorneys lacked
standing and therefore did not reach the question of the
procedure's constitutionality. The Court stated they have
generally adhered to the rule that a party must assert his own
legal rights and interests and cannot rest his claim on the legal
rights or interests of third parties. The Court has limited this
exception by requiring that a party seeking third party standing
make two additional showings. First, the party asserting the
standing rights must have a close r~lation shi p with the person
who possesses the right and second, there must be a hindrance
to the possessor's ability to protect his own interests. Here the
attorney's had no close relationship with their alleged clients
because the clients did not exist. Further, the Court found no
hindrance because an indigent can seek leave to challenge denial
of appellate counsel in state court and then the counsel can seek
a writ of certiorari to the Court. The Court inferred that the
attorneys and indigent plaintiffs did not want to allow the state
process to take its course but were looking for a federal court to
short-circuit the State's adjudication of this constitutional issue.
The Court concluded that since the three indigents had ongoing state criminal proceedings they had ample avenues to raise
their constitutional challenge in those proceedings, therefore
attorne)'S did not have third party standing.
Cert. to 9'h Circuit (333 F. 3d 972)- Reversed
Arrest need not be based on criminal offense as to which the
known facts provide probable cause
Devenpeck 1'. Alford, _ U.S._, 125 S.Ct.588 (2004); Opinion:
Scalia (civil case).
Alford stopped to help passengers of a disabled vehicle. As
he drove up behind them, he turned on "wig-wag" headlights
similar to those found on officer cars. When Officer Haner
arrived on the scene, Alford hurried back to his car and left.
Haner pursued him and pulled him over. Officers thought he
was impersonating a police officer because of the equipment in
his vehicle (police radio, handcuffs and a hand-help police scanner). While Haner and Sergeant De\'enpeck, spoke to Alford, a
tape recorder was recording the conversation. Alford was then
arrested for violating the State Privacy Act. Alford sued Haner
and Devenpeck, claiming he was arrested without probable
cause in violation of the Fourth and Fourteenth Amendments.

The federal district court denied Alford's motion for summary
judgment on the grounds of qualified immunity, and a jury
returned a verdict in favor of Haner and Devenpeck, but 9'h
Circuit reversed, holding that because Haner and Devenpeck
only cited the Privacy Act and recording officers during a traffic
stop is not a crime, they did not have probable cause to arrest
Alford. Court rejected the claim that probable cause existed to
arrest Alford for impersonating an officer a nd obstructing an
officer because these offenses were not "closely related" to the
offense invoked when Alford was taken into custody. In addition, Court held there was no claim for qualified immunity
because no reasonable officer would have concluded arresting
someone for taping a traffic stop was permissible.
Held: A warrantless arrest by a law officer is reasonable
under the Fourth Amendment if, given the facts known to
the officer. there is probable cause to believe that a crime has
been or is being committed. The 9'h Circuit's additional limitation- that offense establishing probable cause must be "closely
related" to, and based on the same conduct as, the offense the
arresting officer identifies at the time of arrest- is inconsistent
with Court's precedent, which holds an arresting officer's state
of mind (except for facts that he knows) is irrelevant to probable
cause, see W/,·en 1'. U11ited States, 517 U.S. 806,812-815. The
"closely related offense" rule is also condemned by its perverse
consequences: it will not eliminate sham arrests but will cause
officers to cease providing reasons for arrest, or to cite every
class of offense for which probable cause could conceivably
exist. Court says it will not decide in the first instance whether
petitioners lacked probable cause to arrest respondent for either
obstructing or impersonating an officer because 9'h Circuit,
having found those offenses legally irrelevant, did not decide
that question. Case is reversed
5th CIRCUIT
Clarification ofAtkins: opinion on denial of rehearing
111 re Henm, 376 F.3d 447 (5'h Cir. 2004), clarified on denial of
reh'g, 3890 F.3d 2004 (S'h Cir. 2004).
Finding that capital petitioner had made out a colorable
claim of mental retardation- thus implicating the holding, in
Atki11s v. Virgi11in, 536 U.S. 202 (2002), that it violates the Eighth
Amendment to execute the mentally retarded - court held
that petitioner was entitled to the appointment of counsel and
reasonably necessary services under 21 U.S.C. §848(q)(4)(B)
to investigate and prepare his application for authority to file a
successive petition raising an Atkins claim; petitioner was also
entitled to a stay of execution to ensure the effective presentation of petitioner's application for authority to file his Atkins
claim. (Judge Higginbotham filed a concurring opinion. Judge
Smith dissented.)
On denial of rehearing, court clarified that (1) the panel
decision is limited to a petitioner who has already filed state and
federal petitions; (2) presently lacks§ 848(q)( 4)(B) counsel; (3)
may have a claim under 28 U.S.C. §2244(b)(2)(A) based on the
previously unavailable, new Supreme Court rule in Atkins; and
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(4) to whom Atkins may apply; court clarified that it did not
intend to hold that all defendants are entitled to §848( q)( 4)(B)
counsel for all successive habeas actions; here, equitable tolling
applied because of the now-overturned Texas two-forum rule
and the withdrawal of petitioner's counsel; court emphasized
that the case was fact-bound, and that facts were unusual;
finally, court emphasized that it had not decided the merits of
petitioner's claim of mental retardation. (Judge Smith dissented
from denial of panel rehearing.)

Defendant's convictions for burglary of a building and unauthorized use of a motor vehicle under Texas law did not qualify
as "crimes of violence" warranting a 16-lcvel enha ncement under USSG §2Ll.2(b )(l )(A)(ii) because neither crime requires
proof of use, attempted use, or threatened use of physical force
to convict; because district court reversibly erred in applying
this enhancement to defendant, court vacated sentence and
remanded for resentencing. (Judge Garza concurred in part
and dissented in part.)

New trial was proper:
United States v. Sipe, 488 F.3d 471 (S'h Cir. 2004).

Gov't's appeals held untimely/moot:
U11ited States v. Arce-]asso, 389 E3d 124 (S'h Cir. 2004).

Tn prosecution of Border Patrol agent for using excessive
force and causing bodily injury to Mexican national attempting
to enter the United States illegally, district court did not err in
ordering a new trial under Fed. R. Crim. P. "in the interest ofjustice" based on multiple Brady!Giglio v iolations by the prosecution, including the prosecution's affirmative misrepresentation
concerning the scope of the benefits provided to the testifying
aliens and the government's failure to divulge evidence that its
star witness, another Border Patrol agent, personally disliked
defendant. (Judge Smith dissented.)

·where district court had, post-verdict, reconsidered and
granted the defendant's motion to suppress, and then reconsidered and granted defendant's motion for judgment of acquittal,
government's appeal of the order granting the motion to suppress was untimely where the government did not file a notice
of appeal from that order within 30 days after the entry of the
order denying the government's motion for reconsideration of
that order; therefore, court lacked appellnte jurisdiction over
government's appeal of suppression order; furthermore, court
also lacked appellate jurisdiction over government's appeal of
order granting judgment of acquittal; while the government's
appeal was timely and was. not barred by double jeop ardy or
prohibited under 18 U.S. C. §3731, the government's inability
to appeal the suppression order made the suppression order the
law of the case and rendered the government's appeal moot, ns
the suppression order meant that the government lacked the
critical evidence to prosecute defendant.

State excused from COA requirement:

Garcia v. Drctke, 388 F.3d 496 (S'h Cir. 2004).
(1) Under Fed. R. App. P. 22(b), the AEDPA's certificate of
appealability does not apply when the state seeks to appeal a
district court's grant of habeas relief; excusing the state from
the COA requirement while requiring unsuccessful habeas petitioners to obtain a COA docs not violate the Equal Protection
Clause; because prisoners arc not a suspect class, this challenge is
subject only to a rational basis standard, meaning that the disparate treatment must merely further a "legitimate state interest";
the COA requirement furthers the legitimate state interest of
preserving the resources of states in defending habeas appeals,
and thus does not violate the Equal Protection Clause.

(2) State courts did not unreasonably apply clearly established federal law when they rejected habeas petitioner's claim
that his acquittal of the capital murder of one person collaterally estopped the state from seeking to convict petitioner of the
capital murder of another person killed in the same episode; the
first jury's verdict did not necessarily mea n that no theft had
occurred (i.e., an essential element of robbery, the underlying
felony allegedly making the murder capital); rather, it could
simply have meant that the first jurr did not find that there was a
nexus between the murder and the robbery; where there is more
than one possible reason for the jury's verdict, and the court cannot say that any one is necessarily inherent in the jury's verdict,
the doctrine of collateral estoppel is inapplicable; accordingly,
court reversed federal district court's grant of habeas relief.
Definition of crime of violence:

United States v. Rodriguez-Rodriguez, 388 F.3d 466 (5'" Cir.
2004).
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Drugs possessed for personal usc - case of first impression:
United States v. Clark, 389 F.3d 141 (S'h Cir. 2004).
Under the Sentencing Guidelines, a district court may properly consider drug amounts intended for the defendant's personnl usc when calculating the base offense level for a defendant
convicted of participating in a drug conspiracy.
Order granting new trial on basis of newly discovered evidence reversed.
United States v. Wall, 389 F.3d 457 (S'h Cir. 2004).
In prosecution for conspiracy to defraud State of Louisiana,
district court abused its discretion in granting defendant's motion for new trial under Fed. R. Crim. P. 33; a motion for new
trial based on newly discovered evidence is judged under the
same standards, regardless of whether it is filed within 7 days
of the jury verdict or within 3 years of the verdict; district court
erred in applying a less stringent sta ndard to defendant's newly
discovered evidence claim simply because it appeared in a new
trial motion filed within 7 days of verdict; under the proper
standard, defendant was not en titled to a new t rial , because
he failed to meet four of the five relevant factors under that
standard; nor was defendant entitled to a new trial based on
alleged false testimony by government witnesses, because this
ground for new trial requires satisfac tion of the same factors as
for other newly discovered evidence, although the test on one

factor is less stringent; finally, defendant was not entitled to a
new trial based on allegedly improper prosecutorial remarks;
accordingly, court vacated district court's order granting a new
trial and remanded for reinstatement of the jury verdict.
Forfeiture of airplane was not unconstitutional:
U11ited States v. Wallace, 389 F3d 483 (5'h Cir. 2004 ).
The criminal forfeiture of defendant's airplane, based upon
defendant's conviction for owning and operation of an unregistered aircraft in violation of 49 U.S.C. §43606(b)(5)(A), was not
unconstitutional under the Excessive Fines Clause of the Eighth
Amendment to the United States Constitution; under United
States 1'. Rajnkajin11, 118 S.Ct. 2028 ( 1998), a punitive forfeiture
violated the Excessive Fines Clause only if it is "grossly disproportional" to the gravity of the defendant's offense; here, forfeiture of defendant's airplane, valued at $30,000, was not grossly
disproportional to the statutory maximum fine of $250,000, or
even the former statutory maximum fine of $15,000; accordingly, court affJrmed the forfeiture of defendant's airplane.
COURT OF CRIMINAL APPEALS
PDR OPINIONS
State's PDR from Travis Cotmty: Affirmed
Indecency conviction was jeopardy barred:
}on Pntterson v. State,_ S.W.3d _ (Tex.Crim.App. No. 0117-03,
delivered 11110/04}; Offense: Agg. Sex.Asslt. (2) & Indecency
(3); Sentence: 35 yrs; 5 yrs; COA: Affirmed/Reversed (961//427
- Austin 2002); Opinion: Johnson: Concur: Hervey, Keasler;
Keller concurred in result w/o opinion.
Appellant got drunk and then sexually assaulted his co-workers' 11-year-old daughter. COA affirmed the sexual assaults,
but reversed two of the indecency cases after finding they were
barred by double jeopardy (multiple punishments). The state
PDR'd on only the indecency by exposure.
Held: COA did not err in concluding the indecency convictions were barred by double jeopardy principles. CCA
explained:
In this case, there were two essentially identical assaults, separated by a short period of time. On both
occasions, appellant exposed his genitals and penetrated the complainant's anus. The assault in count
11 was alleged as aggravated sexual assault of a child
by causing contact between appellant's genitals and
complainant's anus. The assault in count 1 was alleged
as aggravated sexual assault of a child by penetration
of complainant's anus by appellant's genitals, with a
separate paragraph alleging indecency with a child
by contact by touching the complainant's anus with
appellant's genitals. The court of appeals affirmed the
two convictions for aggravated sexual assault, then
correctly found that penetration required contact and
reversed that conviction. The state does not challenge

that ruling. The record in this case does not show an
occasion during the assaults when the exposure was
a separate offense. Under the facts of these incidents,
exposure was incident to and subsumed by the aggravated sexual assault.
COA's judgment is therefore affirmed.
Appellant's PDR from Jefferson County: Affirmed
State's conduct in suppressing DNA results was not "willful."
Joe Edward Larue, _ S.W.3d _ (Tex.Crim.App. No. 985-03,
delivered 11110/04); Offense: Capital Murder: Sentence: none
(evidence suppressed); COA: Reversed (I 08///431 - Beaumont
2003); Opinion: Womack: Concur: Cochran: Dissent: Johnson:
(9-2 decision).
The state submitted forensic evidence for DNA testing on
three different occasions. Appellant was indicted shortly after
the second report was received by the state. The trial court
granted Appellant's discovery order, and counsel made repeated
requests for the report, to no avail. Finally, I 0 months after
the discovery order was signed, the state finally turned over
the report from the first two submissions. After jury selection
had begun, the states discloses that additional DNA evidence
exists and wants it tested. Appellant's moves for suppression,
and after a hearing, the judge grants his motion, holding "the
State's conduct in failing and refusing to provide the Courtordered discovery in a fair and timely fashion exceeds negligent
conduct, and was in fact a willful and egregious effort by the
State to defeat defendant's constitutional rights." COA reversed,
after finding the state's conduct was not willful.
Held: The trial court erred by finding the state acted
willfully in its noncompliance with the discovery order
and by excluding the DNA evidence. During the hearing on
the discovery order, the prosecutor testified that he had been
transferred to another court and had "put the case out of [his]
mind." This was negligent or reckless, but not willful conduct.
Also, during the suppression hearing, the trial court was initially going to grant a continuance, even though no one asked
for it. After the state made comments, he decided to suppress
the evidence: "The final comments of the State indicating its
desire to exclude any lesser remedy demonstrates the willfulness of the conduct in withholding the evidence and complete
disregard of the constitutional rights of the defendant in this
case." CCA disagreed:
While avoiding additional delay may have been advantageous to the State, there is no evidence that the
prosecutor's request to proceed was calculated specifically to deny the appellee his constitutional right to a
speedy trial. This seems especially true given the fact
that, only moments before, the defense also was urging
that the trial proceed.
The record demonstrates that the State made what
the prosecutor himself described as "grievous error[ s]
and mistake[s)," but there is no evidence that the
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prosecutor in this case acted with the specific purpose
of disobeying the court's discovery order, preventing
the defense from preparing its case, or denying the
defendant his constitutional rights to a speedy trial
or effective assistance of counsel.
COA had ruled the proper remedy was a continuance, as the
trial court had initially proposed. CCA also comments:
Because the trial court's ultimate findings characteri zed the State's conduct as willful, and as neither
party presents argument regarding what remedies are
available when the State's conduct is of a less culpable
nature, we express no opinion as to what alternative
sanction the trial court should have imposed.
Judgment is therefore affirmed.
State Prosecuting Attorney's PDR from Rusk County- Reversed.
Appellant claim of prosecutorial vindictiveness, raised for the
first time on appeal, was waived.
Ronnie Joe Neal v. State, _ S. \'\'.3d _ (Tex.Crim.App. No.
1559-03, delivered ll/17/04); Offense: Poss. \'\1eapon in Penal
Inst.: Sentence: 6 yrs; COA: Reversed (1171//30 1 - Texarkana
2003); Opinion: Cochran (6-3 opinion); Dissent: Womack,
with Price & Johnson:
Appellant, an inmate in the Texas prison system, filed a fed eral civil-rights suit against prison officials. Shortly thereafter,
he was re-indicted for the instant offense (committed in 1998),
tried and convicted. The state had previously offered a 2-year
sentence, but dismissed the indictment after Appellant pled
in two other cases. A month after being reindicted, Appellant
learned he had been awarded $6000 in his suit. The state refused
to re-offer the 2 years, and he was assessed a 6-year sentence
after a bench trial. COA reversed after finding a presumption
of prosecutorial vindictiveness (for filing suit) on the part of
the state that it could not overcome. SPA's PDR was granted to
second guess this decision.
Held: BecauseAppellant never presented his prosecutorial
vindictiveness claim in the trial court, he failed to preserve
this issue for appellate review. TRAP 33.1 provides that as a
prerequisite to presenting a complaint for appellate review, the
record must show a ti mely, specific objection and a ruling by
the trial court. "Except for complaints involving systemic (or
absolute) requirements, or rights that are waivable only ... all
other complaints, whether constitutional, statutory, or otherwise, are forfeited by failure to comply with Rule 33. 1(a)." Here
Appellant did not raise his complaint until the appeal, although
he could have raised it in the pretrial hearing conducted by the
trial court. In addition, the complaint was not specific. During
the punishment phase, he raised the claim of"retaliation:' but
CCA says this was not good eno ugh because he never asserted
that the timing of there-indictment demonstrated either actual
vindictiveness or a reasonable likelihood of misconduct sufficient to raise a presumption of prosecutorial vindictiveness.
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What he did assert at trial was that the state acted in bad faith
when it refused tore-offer the two-year plea bargain that it had
agreed to before it dismissed the indictment in November 2000,
which was before the federal civil trial. This was not sufficient
to put the trial court or the state on notice that he was raising
a legally-cognizable due process claim and seeking dismissal of
the indictment. His due process vindictiveness theory on appeal
bore no resemblance to the equitable plea he made at trial. His
position at the punishment hearing was that any sentence over
two years would be unfair. This was not sufficient to put the
trial court on notice of a due process claim. Moreover, the trial
court did not rule on his claim. Therefore, Appellant failed to
comply with Rule 33.1, and his claim is therefore waived.
Dissent: The appellant's prosecutorial-vindictiveness claim
in the trial court was timely, specific, and r uled on. Tt was not
the claim that this court discusses. Appellan t's claim did not
call for dismissal. It asked that punishment be limited to that
which the state had agreed to recommend before he sued the
sheriff's deputies for their violations of his civil rights. The court
relegates it to a footnote in the opinion, but the reader who
looks for it will find it quoted verbatim. Judge Womack quotes
counsel's argument, in the record, regarding vindictiveness:
Now ... the law is supposed to do justice.... At one
time, me and the Prosecutor in this case were on th e
same line with Ronnie Toe Neal as to what justice was
in this case, and that was two years in the state penitentiary.... *"* .. . But then when the federal lawsuit
is heard, all at once justice should be 2 to 20 years.
Not 2 years, but anywhere between 2 and 20 yea rs. ***
That is not justice. That is punishing a man for filing
suit on violation of his civil rights and not punishing
for any criminal things he had done. And that ain't
justice, Judge. In no sense of the word is that justice.
Now, ... punish him with the two years that everybody
thought was right.
The majority's opinion says that "never ... did he request
the same relief at trial - dismissal of the indictment- that he
requested on appeal." It fails to say the Appellant's brief in the
Court of Appeals also sought the relief t hat he did request in
the trial court: "In the alternative, the Defendant requests that
the judgment of the trial court be reversed and remanded for
a new trial, or the original indictmen t be reinstated, [and] the
plea agreement for two years indictment be enforced ...." Appellant m ade such a request to the trial court, and this court's
opinion has quoted it. Moreover, the request was timely because
it was made before punishment, and it was ruled on when the
judge assessed the six years. Appellant muddied the water on
appeal by advancing an additional request for dismissal of the
prosecution. This request was not presented to the trial court.
He agrees with the majority that the request for dismissal may
not be made for the first time on appeal. However, "I do not
agree that the court of appea ls or this cou rt may ignore the
claim that the appellant did make. I would vacate t he judgment
of the court of appeals and remand the case to that court for
reconsideration of the appellant's claim."

Appellant's PDR from Kerr County- Reversed
Trial court erred in compelling defense counsel to testify on
behalf of state at guilt/innocence.
Ramiro Flores l'. State, _ S.W.3d _ (Tex.Crim.App. No. 190802, 12/15/04); Offense: Aggravated Assault; Sentence: 15 yrs (2
prior felonies); COA: A firmed (90///875 - San Antonio 2002);
Opinion: Holcomb. ·
Appellant was convicted of repeatedly stabbing the victim
during a barroom brawl. At trial defense counsel elicited testimony that the victim couldn't identify Appellant as the assailant
at a pretrial hearing, and had asked the court interpreter who
he was. The prosecutor was then allowed, over objections, to
call defense counsel as a witness to testify as to his recollec tion
of the even t, to rebut a "claim of false impression." COA saw
nothing wrong with this and affirmed. CCA granted PDR on
whether Appellant was denied his rights to a fair trial, and the
effective assistance of counsel.
Held: When there is a compelling need to call defense
attorney as a witness in the case, the trial court must take
all appropriate ameliorative measures to prevent harm. Tn
Ford 1'. State, 314 S.W.2d 101 (Tex.Crim.App.l958) state called
trial counsel and elicited testimony in the presence of the jury
designed to show he had, in some fashion, acted improperly
during jur>' selection. CCA reversed, holding "[ t] he questions
propounded were clearly improper, and the trial court fell into
error when he overruled the time!)' objection made thereto."
The practice has been tolerated in varying degrees in other
jurisdictions by applying a "compelling need" test. However,
since Ford, the rule in 1exas has been that calling defense counsel
as a fact witness for the state is error. Now CCA decides this
error must be subjected to a test for harm. After examining law
from other jurisdictions, as well as the policy behind the lawyerwitness rule, CCA concludes the state did not demonstrate a
compelling need for defense counsel's testimony because there
was no showing the interpreter was unavailable. i'vforeover the
testimony was not essential to the state's case. Defense counsel
did not necessarily leave a "false impression" by questioning
the victim about his need to ask the identity of his attacker
- he merely elicited probative testimony. CCA then holds the
standard Stricklmzd harm analysis is inadequate to address the
error in such a case. Therefore:
We hold that, when there is a compelling need to
call defense attorney as a witness in the case, the trial
court must take all appropriate ameliorative measures
to prevent harm. Appropriate ameliorative measures
include, but are not limited to: (1} substitution of
another attorney to replace defense counsel once it
becomes apparent that the testimon)' is required; and
(2) appointment of an addit ional attorner to represent the defendant during the questioning of defense
counsel if there is a compelling need for counsel to
testify. The failure to take such measures affects the
analysis. The trial court must also be confident that
defense counsel's credibility before the jury will not
be impugned, tarnished, or discredited in an)' way;

the jury will not be co nfused by the testimony, the
subsequent argument relating to the testimony, or
the break in the proceedings; and the testimony will
not involve, relate to or touch upon any privileged
communication.
Because the trial court did not undertake any ameliorative
measures in this case, the concerns brought about by calling
a defense counsel as a witness against his own client have not
been assuaged here. Judgment is therefore reversed and case is
remanded for a new trial.
Concurring Opinion (Johnson):
After saying that calling defense counsel should be an extremely rare occurrence, Judge Johnson observes the potential
for abuse inherent in such an act:
Pending in this Court is another appeal, from Kendall
County, in which the court of appeals noted that this
same prosecutor, citing the creation of"false impressions" by defense counsel, called herself as a witness,
testified to an irrelevant and collateral matter, revealed
the substance of pre-trial negotiations with defense
counsel, declined to allow herself to be cross-examined
by the defense counsel, and then "resumed her role
as an advocate for the state and continued to tr)' the
case." The prosecutor in this cause has demonstrated
an unfortunate tendencr to abuse her authority to call
witnesses. Such conduct is reprehensible in a public
official and ought to be soundl)' censured, especially
when the conduct is a continuing course of conduct,
not a single lapse.
Article 2.0 I of the Texas Code of Criminal Procedure
states that it"shall be th e primary duty of all prosecutors, ..., not to convict, but to sec that justice is done."
Justice is not done when the defendant is deprived of
a fair trial by the actions of the prosecutor.
[***Editor's Note: The PDR referred to by J. Johnson is the
Ramon case, below.]
Appellant's PDR from Kendall County- Affirmed
Prosecutor's misconduct rendered harmless by trial court's
actions:
Noel Betancourt Ramonv. Stn tc, _ S.W.3d _ (Tex.Crim.App.
No., 12/15/04); Offense: Agg.Sex.Asslt.; Sentence: Life; COA:
Affirmed (No. 04-02-00219-CR, 2003 Tex. App. LEXIS 7892
- San Antonio, 2003); Opinion: Johnson (unanimous).
During the guilt/innocence phase of Appellant's trial, the
prosecutor was allowed to testify over objections in order to
rebut a "false impression" left by the defense attorney regarding evidence showing the state had focused its investigation on
the defendant and ignored evidence that potentially inculpated
others. Counsel was not allowed to cross-examine her, and after
a discussion with the judge, the prosecutor's testimony was
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struck, and the jury was instructed to disregard it. The trial
cou rt denied counsel's motion for mistrial. PDR was granted
to determi ne whether COA erred in holding harmless the trial
court's refusal to gran t the mistrial.
Held: Given the strength of the evidence against Appellant.
the court's instruction to the jury to disregard the prosecutor's
testimony, and the tan~;entialnature of that testimony, CCA
does not find an abuse of discretion in the trial court's failure
to declare a mistrial. The evidence triggering the prosec utor's
misconduct was in regard to a note she had received from the
state's forensic expert, who was available to testi f)', and in fact
did testify later in the trial. CCA applies a test set forth in Mosley
11. Stnte, 983 S.\•V.2d 249 (Tex.Crim .App. 1998) to determine
whether the impro per statement warranted a mistrial: (1)
severity of the misconduct (the magnitude of the prej udicial
effect of the prosecutor's remarks), (2) m easures adop ted to
cure the misconduct (the efficac)' of any cautionar)' instruction by the judge), and (3) the certainty of conviction absent
the misconduct (the strength o f the evidence supporting the
conviction). H ere, (1) the subject matter of th e misconduct was
not of great consequence, (2) the trial court instructed the jur)'
to disrega rd, and (3) the evidence against Appellant was strong,
and included eyewitnesses and DNA evidence. Therefore, trial
court did not err in failing to grant a mistrial, and COA's judgment is therefo re affirmed.
More interestingly, CCA quoted with approval the language
from one of the COA Judge Stone's concurring opinion:
I believe that permitting the prosecuto r to testify was
erro r, and as to the prosecutor, a violation of Rule
3.08(a) of t he Texas Disciplinary Rules of Professional Co nduct. See TEX. DISCIPLI NARY R. PROF'L
CONDUCT 3.08(a), reprinted in TEX. GOV'T. CODE
AN N., tit. 2, subtit. G, app. A (Vernon 1998). The circumstances giving rise to the prosecutor's request to
testify did not, in my opinion, present "extraordinar)'
circumstances or .. . compelling reasons." See Riddle
11. Cockrell, 288 F.3d 71 3,721 (5th Cir. 2002) (holding
th at a prosecuto r should be allowed to testify onl)' in
ex traordinar)' circumstan ces). If the State perceived
the introduction of Exhibit II as impeachment o f the
DPS laboratOI')' analysis or the prosecutor's motive,
the State could have easily discredited the attempted
impeachment through its questioning of the State's
forensic expert. Ta king the " highly unusual and po tentially prejudicial" route of allowing the sole prosecuto r
to take the witness stand was simply unnecessary.
Appellant's PDR from Harris County-Affirmed
S)'nergistic charge approved - Gnrcia disavowed.

Thomns Kerr Gray 11. Stnte, _ S.W.3d _ (lex.Crim.App. No.
1202-03, 12/1 5/04); O ffense: DWI; Sentence: 180 days (1 yr
communi!)' supervision); COA: Affirmed (No. 01 -02-00602CR- Houston [I "] 6/1 2/03, unpublished) ; Opinion: Keasler;
Dissent: Meyers: D issent: Cochran:
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Appellant was taking four prescription drugs at the time of
the offense, but said had not been d rinking. O fficers smelled
alcohol, determined he was intoxicated, and arrested him. He
was d 1arged with D\.1,' 1 by "then and there unlawfully while
in toxicated, namely no t havi ng the normal use of his mental
and physical faculties b)' the reason of the int roduction. of
ALCOHOL into his body, operate a motor vehicle in a public
place." Testimony at tr ial indicated one of the d rugs made him
disoriented and dizzy, and that Appellant had not been d rinking before the offense. The trial court instructed th e jur)', over
objections, to convict if it found Appellant was driving while
intoxicated "by reason of the introduction of alco hol into his
bod)', either alone or in combination w ith Rcspiratol, Zoloft,
Klonopin andior Depical," the so-called "s)rnergistic charge."
PDR was granted to determine whether COA erred in holding
the instructio n constit uted the law applica ble to the case when
Gray was not charged wi th intoxication by a combination of
akohol and drugs.
Held: The charge did not ex.pand on the allegations in
the charging instrument, and it properly applied the law to
the facts of the case. CCA discusses the caselaw relating to
the S)'nergistic charge, and notes it held in Gnrcin v. Stnte, 747
S.W.2d 349 (Tex.Crim.App. 1988) that because of changes in
the D\<VI statute, the intoxicant was an element of the offense,
requiring the state to allege it in the information. CCA now says
that was wrong, and disavows that language in Gnrcia. CCA
then discussed Sutton 1'. Stnte, 899 S. W.2d 682 (Tcx.Crim.App.
1995), a pluralit)' opinion that approved a situation similar to
the one here: the state alleged alcohol alone, but the trial court
charged on alcohol in combination with drugs. Sutton was a
throwback to Henrd 1'. State, whid1 approved an identical charge,
and construed a versio n of the DWI statute that did not define
intoxicant as an clement of the offense. CCA essentiall)' adopts
the charge from Sutton, approving its use even though it relics
on Heard, which const rued a prior version of the statu te:
We conclude that the Sutton plurality was correct to
uphold the synerg istic effect jUt'}' charge, even though
the DWI statute changed after Heard. The charge in
this case was essentially identical to the one in Sutton
and different from the one in Rodriguez. It permitted
th e jury to convict if Gray's drug usc made him mo re
susceptible to alcohol, but it still required intoxication
due to alcohol. Therefore, it did not expand on the allegations in the charging instrument, and it properly
applied the law to the facts of the case.
The judgment is therefore affirmed.
Appellant's PDR from Dallas Co un ty- Affirmed. Opinion:
Hervey.
You r ho use is a suspicio us place u nder Art. 14.05(1) and
14.03(a)( I ):
Trncey Lynn Gnllups,_ S.W.3d _ ('lcx.Crim.App No. 897-03,
delivered 12/8/04); O ffense: Felony DWI; Sentence: COA: Affi rmed (104///36 1 - Dallas 2003).

During a suppression hearing, Appellant challenged the
legality of his warrantless home arrest. Evidence at the hearing
showed that Appellant wrecked his truck, then walked home,
which was nearby. Investigating officer went inside the house
and arrested Appellant after seeing blood around his mouth.
Cop testified Appellant "motioned" him to come in; Appellant
testified he did not consent to cop's entry into his home. PDR
was granted to determine whether the arrest was authorized by
TCCP 14.01 -14.05, and Art. I,§ 9 of the Texas Constitution.
Held: Appellant's arrest was authorized by Art. 14.05(1)
and 14.03(a)(l ). The statute provided in part that officers can
arrest without a warrant, a person in his home, if the person
consents. CCA also decides that Appellant's home was a suspicious place under Art. 14.03(a){l):
We have held that driving while intoxicated is a breach
of the peace. See Ramo v. State, 577 S.W.2d 251, 253
(Tex.Cr[im].App.1979).And, in Dyar 1'. State, we held
that a hospital, where the defendant was arrested for
driving while intoxicated soon after he was transported
there after an accident, was a "suspicious place" under Article 14.03(a)(l). See Dyar 1'. State, 125 S.W.3d
460, 468 (Tex.Cr[im].App. 2003). Similarly, under
the facts of this case, appellant's home, where he was
arrested for driving while intoxicated soon after he
walked there after abandoning his wrecked truck at the
scene of an accident, was a "suspicious place" under
Article 14.03(a)(l) and under this Court's reasoning
inDym:
COA's judgment is therefore affirmed.
Concurring Opinion by Price: The appellant filed a motion to suppress in which he claimed that his arrest was illegal
because "it was conducted without a valid warrant and no
exception to the warrant requirement applied." He went on
to discuss Code of Criminal Procedure Article 14.04 and case
law interpreting it. He then argued that the illegally obtained
evidence was not admissible under Code of Criminal Procedure Article 38.23 and that the evidence was the fruit of the
poisonous tree. The appellant never mentioned Article 14.05,
and he did not claim that the officer's entry into his home was
illegal. *** We do not look at the evidence admitted during a
suppression hearing to discern what the parties claims were.
Trial courts, opposing counsel, and reviewing courts should
not have to guess about what a defendant is claiming. In this
case, the appellant made no mention that he wanted to invoke
Article 14.05. As a result, I would conclude that the appellant
has not preserved the claim for appellate review, and I would
not review the merits of the claim.
Appellant's PDR from Dallas County- Affirmed: Opinion:
Holcomb.
Evidence was legally sufficient to prove use of deadly weapon
during assault:
Lon Kieferdotf Lnne v. State,_ S.W.3d _ (Tex.Crim.App.
No. 1122-03, delivered 12/8/04); Offense: Aggravated Assault;

Sentence: 35 yrs (2 prior felonies); COA: Affirmed ( 111///203
-Eastland 2003).
Appellant was prosecuted for beating up his wife during a
fight over his marital fidelity. Questions in this PDR are whether
the evidence was sufficient to prove a deadly weapon was used
during commission of the offense, and whether the wife's out
of court statements were properly admitted at trial.
Held: The evidence was legally sufficient. Viewed in the
light most favorable to the prosecution, the evidence established
Appellant struck the victim in the head several times with his
dosed fist, knocking her to the floor, then kicked her in the lower
back and chest. As a result of the assault, the victim suffered a
concussion to the brain, bruising, and temporary loss of consciousness. After the assault, the victim suffered from nausea,
vomiting, dizziness, and considerable pain in several parts of
her body. Evidence was presented from a paramedic, a nurse,
and two police officers, that a dosed fist striking a person's head,
or a foot striking a person's back or chest, could cause serious
physical injury. After due consideration and taking into account
all of the specific acts and injuries, CCA has no difficulty finding
the evidence was sufficient to persuade a rational trier of fact
beyond a reasonable doubt that Appellant used both his hand
and his foot as "deadly weapons" within the meaning of that
phrase as defined by the Penal Code. As to the other ground for
review, CCA finds that Appellant did not properly object to the
out-of-court statements, and therefore, failed to preserve the
error. Judgment is therefore affirmed.
State's PDR from Dallas County- Reversed: Opinion: Keller
(unanimous).
Appellate record is not "lost or destroyed" when Court Reporter
fails to timely file it:
Keithen 011enl ]ohnso11 1'. State,_ S. W.3d_ (Tex.Crim.App. No.
894/895/896-03, delivered 12/8/04); Offenses: Poss of Firearm
by Felon; POCS (2); Sentence: 8 yrs; 2 yrs (2) COA: Affirmed
in part, Reversed in part (NP - No. 05-01 -0 1760-CR, No. 0501-01761-CR, No. 05-01-01762-CR, Dallas 2003).
The record in these causes (probation revocations) was originally due on December 18, 2001. To make a long story short,
the court reporter could not find his notes from some of the
hearings, and COA repeatedly ordered him to file it by certain
deadlines. Finally, when the record was not filed by October
7, 2002, COA on May 1, 2003, reversed the revocations andremanded for a new hearing, concluding the record was lost. The
record was finally filed on May 21, but COA denied the state's
motion for rehearing because it was untimely.
Held: COA erred because there was no evidence the record
was lost or destroyed. Rule 34.6(f) entitles Appellant to a new
trial under certain conditions, one of which is that "without appellant's fault, a significant exhibit or a significant portion of the
court reporter's notes and records has been lost or destroyed."
CCA refers to its decisions in Routier v. State,112 S.W.3d 554,
557 (Tex. Crim. App. 2003) and Payne v. Stnte, 802 S. W.2d 686
(Tex. Crim. App. 1990), in which the court reporter's repeated

January/February 2005

VOICE FOR THE DEFENSE 43

failure to file the record does not, by itself, provide a sufficient
basis for concluding that the court reporter's notes and records
have been "lost or destroyed:' so as to justify granting a new trial.
An appellate court can and should exercise its contempt power
to compel an errant court reporter to prepare and file the record.
The Rules of Appellate Procedure also give appellate courts the
power to take other actions designed to ensure the preparation
and filing of the record, including appointment of a substitute
court reporter to prepare and file the record from the original
court reporter's notes. A court reporter's notes and records, or
portions thereof, can be considered "lost" only if the missing
portions of the appellate record are irretrievable. That's not the
situation here, so judgment is reversed, and case is remanded
to COA for further proceedings.

HABEAS CORPUS OPINIONS
Unpublished habeas opinion - conviction vacated after Applicant found actually innocent:
Ex Parte ]olin Michael Harwy, No. 74,955, from Tarrant County,
Relief Granted 12/8/0; Opinion: Per Curiam; Dissents: Johnson; Dissent: Hervey, joined by Keasler; Keller dissented w/o
opinion.
On October 30, 1992, the applicant, John Michael Harvey,
was convicted of aggravated sexual assault of a child younger
than 14 years old and sentenced to 40 years. COA affirmed the
conviction. Harvey v. State, No. 02-92-00448-CR (Tex. App.Fort Worth, March 22, 1994) (not designated for publication).
Applicant filed a writ in 1996 which was denied after a hearing.
In this subsequent application he alleges four grounds of relief
including an actual innocence claim. Applicant contends there
is no evidence to support his conviction, and that he has newly
discovered evidence of his innocence. The trial court conducted
a hearing and entered findings of fact and conclusions of law,
supported by the record, recommending that relief be granted.
Specifically, the trial court found Applicant is actually innocent
of this offense based upon newly discovered evidence in the
form of the victim's recantation of her trial testimony. Further,
the trial court found that a jury would acquit the applicant
based on this newly discovered evidence. Applicant is entitled
to relief. See£>.: parte Tuley, 109 S.\"/.3d 380 (Tex. Crim. App.
2002). Relief is granted. The judgment is vacated, and Applicant
is remand ed to the custody of the Sheriff of Tarrant County to
answer the charges as set out in the indictment.
Dissent: Johnson. Complainant's testimony at the hearing in 2004 was in essence that l) she didn't remember being
molested at age three, and 2) she did not remember what she
testified to at age seven in 1992, but whatever she had said, it
was not true. lt appears that the complainant is reca nting by
saying that if she docs not remember it, it did not happen. ***
I do not believe that the testimony presented at the hearing
in 2004 "unquestionably establishes" appellant's innocence. I
respectfully dissent.
Dissent: Hervey. The victim, 7 at the time of trial, testified
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that Applicant touched her "private." During the 1992 trial, she
initially testified that no one had touched her. At the time of the
habeas hearing, the victim was 18 and had recanted her story.
The dissent says the record does not support the trial court's
finding that Applicant is factually innocent.
Habeas Corpus Application from Dallas County- Dismissed
Ex Parte David Max Burgess,_ S.W.3d. _ (Tex.Crim.App. No.
74,950 12/15/04); Opinion: Hervey.
Applicant was placed on deferred for aggravated robbery
in Dallas County, but the case was thereafter transferred to
Stephens County pursuant to TCCP art. 42. 12 § lO(b) . In Ex
parteAlexa11der, 861 S.W.2d 921 ('lex.Crim.App. 1993), CCA
construed former Article 11.07, Section 2(b ), which in relevant
part, stated: "[Vljhenever a petition for writ of habeas corpus
is filed after final conviction in a felony case, the clerk shall
tm11s[er or assig11 it to the court in which the conviction being
challenged was obtained." In 1999, the legislature amended this
portion of Article 11.07. §3(b) to delete the " transfer" language.
Said statute now states:
An application for writ of habeas corpus filed after
final conviction in a felony case ... must be filed with
the clerk of the court in which the conviction being
challenged was obtained, and the clerk shall assig11 the
application to that court.
•·
Held: The application is dismissed because it was not
filed in the correct court. A "plain reading" of §3(b) indicates
the legislature no longer intended to require a district clerk
to tm11s[er an Article 11.07 habeas corpus application "to the
court in which the challenged conviction was obtained" when
the application "is presented to a district clerk in a county in
which the challenged conviction was not entered:' Section J(b)
left intact the other holding in Alexa11derthat "when an application is presented to the district clerk of the county in which
the challenged conviction was entered, the clerk shall assig11 the
application to the appropriate court." Alexa11der, 861 S.W".2d
at 922 (emphasis in original)(legislature deleted "transfer"
language and retained "assign" language from former Article
11.07, §2(b) ). Any other interpretation of §3(b), would render
the 1999legislative amendment to Article 11 .07 meaningless. See
Ex parte Tmllrm, 591 S.W.2d 837,842 (Tex.Crim.App. 1979) (in
construing a statutory amendment, courts must presume that
the Legislature intended to change the law, and courts should
construe the amendment in a way that gives effect to the change
rather than in a way that renders th e amendment useless). Presumably, Applicant can now file his writ in Stephens County.
Habeas Corpus Opinion from Harris County: Relief Denied
No time credit for time spent in county jail awaiting release
to SAFPF:
Ex Parte Jaso11 Scott Walker,_ S.W.3d _ (Tex.Crim.App. No.
74,877, delivered 12/1/04); Offense: Aggravated Robbery;
Sentence: 5 yrs; Opinion: Meyers, joined by Keller, \•Vomack,
Keasler, Hervey, & Cochran; Concurring Opinion: Cochran;

Dissent: Johnson; Dissent: Holcomb, joined by Price.
Applicant was, as a condition of his deferred community
supervision, required to serve in boot camp when space became
available. He stayed in the Harris County Jail and was released tq
boot camp, but was returned early because of a suicide attempt.
The conditio ns of probation were then amended to require him
to spend time in a SAFPF when space became available, but did
not require him to spend time in the H arris County Jail waiting
for space to open up. Applicant community supervision was
revoked for substance abuse and failing to attend classed, and
he wants credit for 119 days spent in jail before being released
to the SAPPF.

Remaining in the Harris County Jai l until a space opened up
in the SAFPF was not a stated written condition of applicant's
community supervision.

DEATH PENALTY OPINIONS
Habeas Corpus Application from Jefferson County - Relief
Granted
Applicant proved retardation under Ex Parte Briseno;
Ex Parte Walter Dell, Jr., _ S.Vnd _ (Tex.Crim.App. No.
75,038, delivered 11/10/04); Opini on: Per Curiam (5-4 decision); Concur/Dissent: Keller, joined by Meyers, Keasler &
Hervey.

Held: The trial judge was not required to award Applicant
Applicant was convicted of capital murder and sentenced to
the 119-day time credit and Applicant is not entitled to relief.
death.
In this subsequent application for a writ of habeas corpus,
Issue is whether the 119 days spent waiting for a space in SAfPf
Applicant
claimed that he was mentally retarded. CCA agreed
by Applica nt was a condition of his commun ity supervision.
If they were, the trial judge has discretion as to whether time after determining that Applicant had met the requirements of
credit should be granted. If the I I 9 days were not a condition of TCCP Art. 11.071, §5, and remanded t he case to the trial court
Applicant's community supervision, under article 42.03 §2(a), for findings of fact and concl usions of law. After conducting
the trial judge is required to give the Applicant an additional an evidentiary hearing the trial court fo und that applicant is
11 9 days credit toward his sentence upon revocation. Appli- mentally retarded. The record supports the trial court's findings.
cant contends that because the phrase "remain in the Harris Ex parte Brise11o, 135 S.W.3d 1 (Tex.Crim.App. 2004).
County Jail" was not included in the amended conditions of
Held: Relief is granted. The sentence is reformed to life
communit y supervision, the l I 9 days waiting for a space in
SAFPr cannot be considered a condition of conuuunity su- imprisonment in the Texas Department of Criminal Justice
pervision. In looking at the document as a whole, CCA notes Correctional Institutions Division.
that at the bottom of each page is the order "RELEASE ONLY
Concurring/Dissenting opinion: Amicus curine suggests
TO SAPPF." It would be absurd for the trial judge to include
that
a permanent stay of execution - not reformat ion to a life
this instruction and not intend for the confinement to be a
tenceis the appropriate remedy for a mentally retarded
sen
condition of Applicant's community su pervision. The order
death-sentenced
defendant. It is pointed out that a permanent
"RELEASE ONLY TO SAPPF" indicates that it was a condition
stay
would
deny
such an inmate the chance of parole, as well
of his community supervision that he should wait in the Harris
as
allow
authorities
to keep him on death row. The preclusion
County Jail until a space was made avai lable for him at SAFPF.
mandated
by Atkins v. Virginia does not, it is
from
execution
Also important is the no tation at the bottom of the amended
fac
t
that
a jury has found applicant to be a
argued,
negate
the
cond itions of commun ity supervision. The notation states the
future
danger
to
society.
The
nature of the relief that this Court
following: "AMENDED TO DELETE BOOT CAI\1P ADDING
d
ecides
to
grant
to
such
inmates
will have a bearing on the safety
SAFPF." These words indicate that the only change between the
o riginal conditions and the amended conditions was that boot of general-population inmates, prison staff and, if parole is
camp was replaced with SAfPF. The substitution is evidence granted, the p ublic. Reformation of applica nt's senten ce to life
that the only thing to be changed in the amended conditions in this case renders him immediately eligible for parole. This is
was the program Applicant was to co mplete, since he failed to not what the jury had in mind fo r applicant or, apparently, what
complete the program first ordered. The notations and orders the Legislature had in mind for men like applicant. Atkim forces
in the amended conditions of community supervision, coupled us to intrude upon the will of the people of Texas, as expressed
w ith the surrounding events and circumstances requiring the by our Legislature, and upon the will of the jury. If there is an
amended conditions, indicate that the 119 days were served as option that more closely adheres to those intentions, we should
a term of the community supervision. Therefore, Appl icant is at least consider it.
no t entitled to the time, and so relief is denied.
I am uncertain about the merits of the amiws position, but
Dissent by Holcomb: The plain language of this stat ute I believe we ought to address it. I would order briefing and
requires that applicant be given time credit for the 119 days in ar gument on the issue of what is the appropriate relief to be
question because the ac tual amended written conditio ns of his granted under J\tki11s.
community supervision did not state that he was to remai n in
I agree that ap plicant may not be executed, and I concur in
the Harris County Jail until a space opened up in the SAFPF.
the
Court's opinion to tharextent. But before deciding whether
The amended conditions could have so stated, as the original
to
reform
applicant's sentence to life, I would fi rst give full
co ndit ions had stated that applicant was to remain in the jail
consideration
to the alternative remedy suggested by amiws
until a space opened up in the boot camp, but they did not.
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wriae. To the Court's decision to reform applicant's sentence
to life imprisonment without such a full consideration, I respectfully dissent.

to his house. AppelJant complains the statements of Samuelson
and Schwartz were improperly admitted against Appellant as
statements against interest. TRE 803(24)

H*Note: Amicus curiae was the Nue.ces County DA's Office.

Held: Trial court did not abuse its discretion. Physical
evidence and Appellant's own admissions demonstrate that
he and Rhodes acted in concert throughout the commission
of the offense. The testimony of Samuelson and Schwartz was
admissible under Rule 803(24) because there were sufficient
corroborating circumstances to indicate the trustworthiness
of Rhodes's statements.

Habeas Corpus Application from Nueces County - Relief
Granted
Applicant proved retardation under Ex Parte Briseno;
Ex Parte Alberto Valdez, _ S.W.3d _ (1ex.Crim.App. No.
75,039, delivered 11/10/04); Opinion: Per Curiam (9-0).
This opinion is identical to Bell, s11pra, except there are no
dissents/concurrences.
Capital Murder Conviction from Denton Co unty - Affirmed
Step!Je11 Michael Woods, _ S.\•V.3d _ (Tex.Crim.App. No.
74430, 12115/04); Opinion: Price;
Facts: Appellant and his cohort, Rhodes, were charged with
killing two persons during the same transaction, and tried to
frame their friend Samuelson for the murders. No other facts
arc discussed, and Appellant does not challenge sufficiency of
the evidence.
Commitment question: The following question regarding
mitigation was found to be improper by trial court:
Q. Could you do that [answer mitigation issue affirmatively]
even if you'd already found a defendant guilty beyond a reasonable doubt of committing a capital murder, you'd found special
issue number 1, that the State proved that beyond a reasonable
doubt, that you found on special issue number 2 that the State
proved that beyond a reasonable doubt? If the State did all that,
could you still support and vote for a life punishment if you
found a suHicient mitigating circumstance?

Held: Trial court erred, but error was harmless. This "commitment question" was proper because if the juror had answered
the question "no," then she would have been challengeable for
cause. Thus, the trial court erred in refi1sing to allow the question to be asked. However, error was harmless because after
the trial court sustained the State's objection, defense counsel
immediately asked her, "Would you be able to follow the law
as to special issue number 3 if you found even one sufficient
mitigating circumstance?" and she replied, "Yes."
Admission of Statements: At their hangout, a bar in Dallas called "Insom nia," co-defendant Rhodes told his friends
Samuelson and Schwartz that"hehad a job to do" for Appellant
that night and he did not want to do it. Schwartz testified that
she had had a conversation with Rhodes at Insomnia on the
afternoon of May 2, during which Rhodes stated that he and
Appellant had used victim Brosz's credit card to make an online
purchase of tickets to an anime festival. Rhodes told Schwartz
they had attempted to make Samuelson look responsible for the
murders by buying the tickets in his name and having them sent
46 VOICE FOR THE DEFENSE
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Confrontation clause violation: Appellant also contends
that admission of the above statements violated the 6'h Amendment's confrontation clause. Appellant argues that Crawford
1'. Washi11gton, 124 S.Ct. 1354 (2004) prohibited their admission. In Crmvford, the Supreme Court declined to spell out a
comprehensive definition of testimonial, but it stated that the
term "applies at a minimum to prior testimony at a preliminary
hearing, before a grand jury, or at a former trial; and to police
interrogations." Supremes held that " [w]here testimonial statements are at issue, the only indicium of reliability sufficient
to satisfY constitutional demands is the one the Constitution
actually prescribes: Confrontation."
Held: Rhodes' statements were non-testimonial in nat me;
thus, the new rule articulated in Crmv(ord is not applicable in
this case. Rhodes' statements to Samuelson and Schwartz do
not fall within the categories of testimonial evidence described
in Crawford. They were casual remarks that he spontaneously
made to acquaintances. Thus, no error.
Inadmissible Statement: At the punishment phase, t he
state introduced, over objection, a statement Appellant gave to
California police involving the murder of his friend, Sanders,
who was actually killed by Rhodes and others, who dumped the
body in the Mojave desert. Appellant did not participate, and
was not present when the murder was committed, but knew
about it and did nothing to stop it. He complains I he statement
was not taken in strict compliance with Art. 38.22 because the
California officers did not tell him he had a right to terminate
the interview, which is not a requirement in California. State
claims there is an exception under§ 3(c) (assertions unknown
by police but later corroborated), but the record does not support that contention.
Held: The trial court erred in admitting the statement.
but error was harmless. Appellant's statement was not taken
in strict compliance with Article 38.22 and the State has not
clearly established an exception under §3{c). The trial court
erred in admitting the statement. The erroneous admission of
the appellant's statement amounts to non-constitutional error.
The appropriate standard of harm is to disregard the error unless a substantial right has been affected. A substantial right is
affected when the error has a substantial and injurious effect or
influence in determining the jury's verdict. Here, other witnesses
testified that Appellant was more involved in the murder that he
had claimed. Also, considering other evidence supporting future

dangerousness, together with the violent nature of the instance
offense, it is unlikely that Appellant's statement had a substantial
and injurious effect on the jury's punishment verdict.
Dissent: Womack: Judge Womack does not agree with
majority's decision that error in admitling Appellant's confession to committing Sanders' murder was harmless:
The punishment stage of a capital trial will happen after a
defendant has been found guilty of committing a capital crime.
The question for the jury is whether to find, beyond a reasonable
doubt, that the defendant probably will commit more criminal acts of violence that will constitute a danger to society. II
defendant's confession that he already has committed a second
murder is a very powerful piece of evidence. I could not find
it unlikely that the erroneous admission of such evidence had
no substantial effect on the jury's decision.
The court says, first, that Michael Cavin and Stephen Price
testified that the appellant was involved in the murder of
Sanders, and that he was involved to a greater degree than he
confessed. ld., at 24. llut this ignores the difference between a
confession and the testimony of those individuals. A confession
is a statement against penal interest, and it is viewed as reliable.
The testimony of Cavin and Price, without the confession, would
have ca rried less weight.
The court says that there was other evidence at the punishment stage. The appellant "planned" to commit two other
crimes: stealing money from a clothing store and killing a
woman during a drug transaction. ld., at 25. But plans arc not
deeds.
The court adds to the list of evidence the appellant's offer
to give the police more information about Sanders' murder.
The court seems to accept the State's argument that this was
evidence of bad character. Until now, I had thought it would
be recognized by every law-abiding person, to say nothing of
a prosecutor and a court, that helping the investigation of a
murder was a good thing and that "omerta"[*J was the ethic
of organized crime.
I would reverse the sentence of death and remand the case
for another hearing on punishment.

*Omerta: a Sicilian code of honor which forbids informing
about crimes thought to be the affairs of the persons involved.
--World Book Dictionary.
Texas Death Penalty Statute is Unconstitutional- Blakely
argument: The Appellant argues that language in Blakely ''·
Washington, 124 S.Ct. 1431 (2004), means the state must prove
a negative answer to the mitigation special issue heyond a reasonable doubt in order for the trial judge to impose a sentence
of death. More specifically, he argues that after a jury finds
a defendant guilty of capital murder and answers the future
dangerousness special issue "yes," the maximum sentence that
can be imposed is a life sentence. Then he argues the only way

death can be imposed is after an additional finding: The jury
must answer "no" to the mitigation special issue. As a result the
statutory maximum, in the absence of the negative mitigation
finding, is life imprisonment.
Held: Blakelvis inapplicable. In Resendiz v. State, 112 S.W.3d
541 {Tex.CrimApp. 2003 ), CCA rejected the argument that the
state bears the burden of proving a negative answer to the mitigation special issue. CCA reached this conclusion, in that case,
because the statutory maximum for capital murder is fixed at
death. Blakely does not affect this holding. In Blakely, Ring, and
Appre11rli, a trial judge made findings that increased tbe defendants' sentences beyond the statutory maximum. Supremes held
in these cases that a finding, other than a prior conviction, that
increases the defendant's sentence beyond the maximum statutory punishment must be found by a jury beyond a reasonable
doubt. Article 37.071 satisfies these requirements.
Capital Murder Conviction from Montgomery County- Affirmed
Micliael james Perry v. State, _ S.W.3d _ (Tex.Crim.App.
74,591. 12/15/04); Opinion: Hervey; Johnson concurred w/o
opinion.
Facts: Appellant was convicted of murdering the victim
while burglarizing her home. He also killed her son and another
person later that night. Appella nt was injured during a police
chase, was arrested a week later, and gave a confession at the
hospital. He does not challenge sufficiency of the evidence.

Blakley argument: Appellant argues that because of the
decisions in Ring 1'. Arizona and Apprenrli 1'. New Jersey, the
trial court should have instructed the jury the state was required to prove beyond a reasonable doubt the jury should
answer "no" to the mitigation special issue. Appellant claims
in a supplemental brief that prior CCA decisions rejecting this
claim have been called into question by the Supreme Court's
more recent decision in Blakely 1'. Washing/011, _U.S._, 124
S.Ct. 2531 {2004).
Held: Trial court did not err. What a jury is asked to decide
in the mitigation special issue is not a "[fact) legally essential
to the punishment." Appremli holds that every defendant has
the right to insist that the prosecutor prove to a jury all facts
legally essential to the punishment. lly the time the jury reaches
the mitigation special issue, the state has already demonstrated
the defendant's eligibility for a death sentence. By the time the
jury reaches the mitigation special issue, the prosecution has
proven all aggravating"facts legally essential to the punishment."
CCA says its prior decisions are consistent with Apprenrii, Ring
and Blakely.

Temwrd v. Dretke Argument: Appellant argues in a supplemental brief that it offends the constitution al principles in
Temwrri 1'. Dretke, _ U.S._ , 124 S.Ct. 2562, 159 L.Ed.2d 384
(2004) to instruct a capital sentencing jury to disregard evidence
that jurors do not find to be sufficiently connected to the crime
to reduce moral blameworthiness.
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Held: Trial court did not err in instructing the jury. CCA
has decided the mitigation special issue "does not unconstitutionally narrow the jury's discretion to factors concerning only
moral blameworthiness." See Cantu v. State, 939 S.'<\'.2d 627,
648-49 (1ex.Crim.App.), cert. denied, 522 U.S. 994 ( 1997). The
Supreme Court's Te1111nrd decision, which was decided under
another statutory scheme that did not include the mitigation
special issue, does not hold otherwise. See Tennnrd, 124 S.Ct.
at 2569-72 ("impaired intellectual functioning" is inherently
mitigating and, therefore, meets the definition of"constitutionally relevant" mitigating evidence).

PDRs Granted in November and December 2004
0572-04 SHOE, THOMAS FRANKLIN 11/10/04 A Tarrant
DWI
1. The Court of Appeals erred by not following the doctrine
of stare decisis.

2. Can the state offer a sentence below the statutory minimum
in a plea agreement, then estopp the defendant from collaterally attacking that void judgment when it is subsequently used
by the state for enhancement, while the state simultaneously
maintains the ability to challenge (or even ignore) that same
judgment and reprosecute the defendant at all)' time?
3. Sentences within the range prescribed by the legislature arc
'absolute systemic requirements', particularly when they arc prescribed as part of a sp ecific, structured, enhancement scheme.
0615-04 \oVINGO, JAMES DAVID 11/10/04 A & S Bexar Tampering w/Government Record
1. The Court of Appeals improperly applied the abuse of discretion standard by not showing the appropriate deference to the
trial's determination that the state's voir dire question was not
a commitment question .

2. Although the Court of Appeals correctly ruled the state had
asked improper commitment questions during voir dire, it erred
by applying an inappropriate standard for reviewing harm, i.e.,
it applied the harm anal)•sis applicable to an improperly denied
challenge for cause, when this case involved improperly allowed
commitment questions.
0701-04 BROWN, COY JR. 11/10/04 S Edwards Aggrava ted
Assault
1. Is the culpable mental state of 'knowingly' necessarily included within an allegation of the culpable mental state of
intentionally?

2. Did the Court of Appeals apply an inappropriate harm
analysis by failing to consider whether there was any evidence,
argument of counsel, or anything else that might have persuaded
a rational jury that th e appellant was guilty only of a knowing
48 VOICE FOR THE DEFENSE
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assault of th e victim?
3. Did the Court ofAppeals err by concluding that the appellate
record showed egregious harm?
0865-04 ROBERTSON, TREVOR 11/10/04 S Freestone Poss
w/ Intent to Deliver
The Court of Appeals erred in holding that the switchblade in
this case was not a deadly weapon by design under 'lex. Penal
Code §I.07(a)(17)(a).
1222-04 HERNANDEZ, ALEXANDER 11/10/04 S San Saba
POCS
I. Does the appellate standard of review adopted in State 1'.
Ross, 32 S.W.3d 853 (Tex.Crim.App. 2000), apply to an appellate
court's review of a decision by the trial court denying a pretrial
motion to dismiss on grounds of entrapment?

2. Did the Court of Appeals err by failing to sustain the ruling
by the trial court on a theory applicable to t he case - i.e., that
the trial court could have found the evidence relating to entrapment not to be credible.
1230-04 Sanchez, Arthur Garcia 11/10/04 A Bexar DWI
What is the appropriate test for harm when the state is allowed
to improperly commit jurors to a set of facts?
1113-04 JACKSON, JEFFERY LEN 12/08/04 A Shelby Aggravated Sexual Assault
The 12th Court of Appeals erred when it determined that it
lacked jurisdiction to review this matter and summarily dismissed the appeal without performing a n Anders review.
1397-04 OTTO, ADRlANE ELAINE 12/08/04 A Harris felony
DWI
The Court of Appeals err [sic] by holding a concurrent cause
instruction in a DWI case did not improperly authorize a conviction not alleged in the indictment.
1437-04 PICKENS, DENNIS EARL 12/08/04 A Dallas POCS
1. The Court of Appeals erred in overruling Petitioner's second
issue on appeal, which attacked the jury ch arge, because the
Court of Appeals, while acknowledging Alma nza applies to
his second issue (which should mean waiver is not possible),
inexplicably relics upon case law predating Almanza for the
proposition petitioner waived his second issue.

2. The Court of Appeals erred by failing to address every issue
raised and necessar y to a final disposition of the appeal, as required by Rule 47.1 of the Texas Rules of Appellate Procedure,
when it refused to address the merits of Petitioner's second issue
on appeal, which attacked the jury charge.

3. As regards Petitioner's first issue on appeal, Petitioner asks
the Court to reconsider and, ultimately, overrule Allisonv. Stnte
and its progeny, because it is based upon an incorrect premise,
namely, that lesser-included offenses are determined uniquely
by the clements of the offense.
4. The Court of Appeals erred by overruling Petitioner's second
issue on appeal because the jury charge contained egregious error because, as a matter of law, the trial court could not charge
the jury on the lesser-included offense of possession.
1454-04 PICKENS, DENNIS EARL 12/08/04 A Dallas POCS
I. The Court of Appeals erred in overruling Petitioner's second
issue on appeal, which attacked the jury charge, because the
Court of Appeals, while acknowledging Almanza applies to
his second issue (which should mean waiver is not possible),
inexplicably relies upon case law predating Almanza for the
proposition Petitioner waived his second issue

2. The Court of Appeals erred by failing to address every issue
raised and necessary to a final disposition of the appeal, as required by Rule 47.1 of the "Ihas Rules of Appellate Procedure,
when it refused to address the merits of Petitioner's second issue
on appeal, which attacked the jury charge.
COURT OF APPEALS
Erroneous argument was harmless, butnotwaived by failure
to object:
1\tfi/es 11. Stnte, _ S.W.3d _ ( Tex.App. No. 14-03-00958-CR
- Houston(14'hj 11 /4/04).
"li"ial court commits error when it sustains the state's objection to defense counsel's final argument to the effect that
the presumption of innocence extends throughout the trial.
Though the error was found to be harmless, what is significant
is that the Court found the issue was not waived by the failure
to object; the trial court's actions imparted information that
tainted the presumption of innocence, citing Blue 1'. State, 41
S.W.3d 129 (Tex.Crim.App. 2000).
Confession to store security not suppressible under Art.
38.22
Oriji v Stntc, _ S.W.3d _ ('lex.App. No. 14-03-00470-CR,
Houston [14'h], 11/12/04).
Defendant convicted of theft by shoplifting based on a
confession given to store security personnel. Defendant argues
on appeal that written confession was inadmissible because
Miranda warnings were not on the statement form. Court
acknowledges case law that applies the exclusionary rule of
Art. 38.23 to private parties but holds that application docs
not apply to violations of Art. 38.22. The latter statute applies
only to custodial interrogations which, according to Court, by
definition means questioning by law enforcement officers.

Voir dire, commitment question was proper:
Lee v. Stnte, _ S.W.3d _ (Tex.App. No. 01 -03-00654-CR
- HoustOJ~ [1"], 11/18/04).
The question the State asked in the present case contained
hypothetical facts about a trial for indecency with a child where
the victim, the only testifying witness at trial, was a child under
the age of seventeen who was out jogging by herself when someone came up to her and, with the intent to arouse or gratify his
sexual desire, either touched her breasts or genitals. Appellant
complains that the State improperly committed prospective
jurors to convict based upon the following question: Could you
reach a guilty verdict based on the testimony of one witness who
you believed beyond a reasonable doubt?
Under Stnllriefer, 59 S:W.3d I 77 ('lex.Crim.App. 2001 ), this
is a commitment question because it seeks to commit the juror
to resolve the issue in a certain manner based on certain facts.
Question is proper, however, because the answer could lead to
a proper challenge for cause (juror would disregard burden of
proof) and because the hypothetical did not contain too many
case specific facts.
Juvenile confessions, failure to notify, factors:
Rny v. State, _ S.W.3d _ (Tex.App. No. 01-03-01011 -CR
- Houston [1'']11/18/04).
The defendant, a juvenile, was arrested and refused to give
the authorities her mother's phone number. Two hours later,
the police learned the number but were unable to contact her
for another four and a half hours. The defendant made a confession in the interim period. Though strict compliance with
§52.02(b) of the Family Code is required, "strict compliance
with this provision has never been interpreted by a court to
mean that a statement cannot be taken from a juvenile until
notification has been given to the parent or guardian; rather,
courts have striven to determine whether the notification was
given "promptly," as the statute requires." COA explains:
As recognized by the 14th Court of Appeals, Texas appellate
courts have considered the following factors in determining
whether parental notification was "prompt": (I) the length of
time the juvenile had been in custody before the police notified
a parent, guardian, or custodian; (2) whether notification occurred after the police obtained a statement; (3) the ease with
which the police were ultimately able to contact the appropriate
adult; and ( 4) what the police did during the period of delay.
\fmm, 93 S.W.3d at 185 (citing Go11znles v. Stnte, 67 S.W.3d
910,911 (Tex. Crim. App. 2002); Hnmpton v. Stnte, 36 S.W.3d
921, 924 (Tex. App.-EI Paso 2001), rev'ri, Hnmpton v. State,
86 S.W.3d 603 (Tex. Crim. App. 2002); Hillv. Stnte, 78 S.W.3d
374,382-84 (Tex. App.-Tyler 2001, pet. ref'd); In re C.R., 995
S.W.2d 778, 783 (Tex. App.-Austin 1999, pet. denied)); cf ].B.].,
86 S.W.3d at 815 (applying "totality of the circumstances" approach to determine whether parental notification was promptly
given). We find the t1ctors listed in \fmm to be both pragmatic
and definitive. And, as an amalgam of the considerations that
other courts have used, this approach has a solid basis in Texas
jurisprudence. Thus, we apply the four fuctors listed in Vmm
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to the evidence presented in this case to determine whether the
notification was promptly given
Applying these factors, Court concludes that mother was
promptly notified.
Sex offenders- enhancement to automatic life - prior probation
Comeaux v. State,_ S. W.3d _ (Tex.App. No. 09-04-01 O-CR
-Beaumont, 11/17/04).

)

[
)

Though a defendant who had successfully completed a
deferred adjudication for a sex offense and had the charges
subsequently dismissed by court and who completed aU this
before the effective date of§ 12.42(c)(2) of the Penal Code may
not have his punishment enhanced to automatic life, that mle
does no t apply to someone who served out a standard probation
and whose conviction was not set aside.
Warrantless arrest for weaving/speeding justified as breach
of peace:
Taylor 11. State,_ S.W.3d _ (Tex.App. No. 01-03-1090-CR
- Houston [P']l2/2/2004).
Defendant was arres ted, without warrant, based o n his weaving from lane to lane, erratic speeds from 50 mph to 70 mph
and his exiting the freeway from the left lane. Court holds that,
under Kunkelv. State, 46 S.W.3d 328 (Tex.App.- Houston [ 14'h)
2001 ), this is a sufficient showing of breach of the peace justifying under TCCP Art. 14.03(d) a warrantless arrest. At a certain
spectrum, unsafe driving becomes a breach of the peace.
DWl suspect's statement not involuntary:
Ness v. State,_ S.W.3d _ (Tex.App. No. 01 -03-1180-CR
-Houston [1"]12/2/04).
Defendant was told he was being detained pending outcome
of the breath test in a DWI prosecution. He interpreted that
to mean if he passed the test, he would be released. Relying
on Sa11doval v. State, 17 S.W.3d 792 {Tex.App.- Austin 2000),
the Court ruled tbis statement does not constitute the t}'pe of
coercion or intense psychological pressure that would render the
consent involuntary. Denial of Motion to Suppress affirmed.
HGNandBAC:
Lorenz 1~ State,_ S.W.3d _
-Houston [1''] 12/2/04).

(Tex.App. No. 0 1-02-00649-CR

Testimony that H GN tests, in com bination with other field
sobriety tests, are 90-95% accurate in establishing intoxication
is not, in this case, tantamount to a statement that correlates
HGN performance with a certain blood alcohol level. Here, no
instruction was given jury o n the per se definition of intoxication ofBAC of .08. Officer was not allowed to testify that HGN
plus certain field sobriety tests had been found in 3 studies
to establish the per se BAC in 9 1-90% of the cases. Thus, no
informa tion about BAC was given to the jury. Jury could find
only the defendant had lost the normal physical and mental use.
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Admission of photos violated Rules 403 & 404 (b ), and charge
was comment on evidence:
Casey v. State,_ S.W.3d _ (Tex.App. No. 03-03-00030-CR
-Austin 12/2/04).
The defendant lodged a Tex.R.Evid. 403 objection to certain
photos during a trial for sexual assault, where he had taken
p hotos of the complainant. The women in the objectio nable
photos were not identified and it was not shown the defendant
even took the photos, only tha t a codefendant possessed them,
the photos tended only to show that the unident ified men shown
in the photos and the unidentified men who took them were of a
bad character. Other photos were introduced that showed other
identified men having intercourse and the defendant urinating
on the side of his house and were tendered by the state to link
the defendant to the photos of the unknown woman on the
theory that because the pho tos of her were the last on the roll
of film, the defendant must have known of them. The Court
found this explanation unlikely and held the photos' admission violated both 403 and 404(b). The Court also found the
jury charge which named the complainant and then described
her as the victim in the offense constituted a comment on the
weight of the evidence.
State did not need to give notice of intent to seek family violence finding:
Thomas v. State,_ S.W.3d _ ('lex.App. No. 05-03-01589-CR
-Dallas, 12/3/04).
Court holds that the state need not provide notice of its
intent to obtain a family violence finding where the state is not
seeking to enha nce the sentence because such a finding in that
circumstance would have no impact on punishment. Further,
the defendant received adequate notice because the State alleged the victim's name and the defendant knew that she was
a member of his family.
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