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OVERVI.EVV
The 12th Annual Mastering Scientific Evidence in DWI/DUI Cases includes many of
the top DWI/DUI experts and lawyers in the
country. Founded by William C. "Bubba"
Head. one of the Deans of DWI defense
low, in Atlanta Georgia in 1994, TCDLA
and NCDD hove assumed the tradition of
excellence for which this seminar has become known. It hos been and remains the
premier DWI/DUI Scientific Evidence seminor in the country.
The knowledge imported by the prese ntations and experiences of the experts and
lawyers included in this program, most
of whom are available throughout the
seminar to answer questions and discuss
issues. are essential to ony lawyer practicing DWI or DUI defense anywhere in the
United Stoles. Included in the program
ore longer duration presentations. which
allow the speakers to impart in-depth
knowledge and not just hit the high points.
The brea th test machine breakout sessions
allow lawyers from throughout the country exposure to breath test machines and
defense issues relevant to them specific to
their jurisdiction. We plan on having all of
the major machines at the seminar for attendees to examine. The culmination of
t11e program is a trial. defended by NCDD
Regents, from an actual case scenario
- this year an intoxication case involving
mouth alcohol issues.
If you are a criminal defense attorney looking for the best information and specialized
training on defending DWI/DUI cases, then
this seminar is for you. No lawyer representing the government in crimina l cases, in
ony capacity, is allowed at this seminar.

DESTfNI\TION
I NFORMATION

e

25.50 ClE Hours & 1 .5 Ethics

Seminar Location: Wyndom Anatole
2201 Stemmons Freeway, Dallas, Texas 75207

o

214.761.7500

Mail registration to: 1707 Nueces Street. Austin, Texas 78701, or fax to: 512.469.0512
Questions? Email mschank@tcdla.com or call 5 12.478.2514.

Registrati on begins at 7:00a.m.
Attendee Name: _ _ _ __ __ _ _ _ _ _ _ _ Bar Number: _ _ _ _ _ _ __
Street Address: _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ City: _ _ _ _ __
State: _ _ _ _ Zip:_ _ _ _ __
Phone: _ _ _ _ _ _ _ __ _ __

E-mail: - - - - - - - - - -- -- - - Fax: _ _ _ __ _ __ _ _ _ _ _ __ _ __

Registration Fees
by 03.15.05
TCDLA Current/New Member/NCDD Member
0 registra tion (includes book and CD)
Non-Member Registration Fees
0 registration (includes book and CD)

alter 03.15.05 at the door

$695

$750

$900

$695

$850

$900

Your slate's breath test machine type/breakout session _ _ _ _ _ _ _ _ _ _ _ __

Can't attend? Buy the materials*

(shipping and sales tax Included in total)
printed book/member......................$100 materials on cd/member....................... $50
printed book/non-member.............. $175 materiels on cd/non-member............... $1 00
*Supplies are limited. Seminar books and CD's must be ordered by April IS. 2005.

TCDLA Membership Fees
0

(renew your membership or join as a new member)
new member (*see below) ............... $75
0
renew nembership ............... $150

• TCDLA New Membership: To sign up as o new member you will need a nominating endorsement from a current
TCDLA member.
"As a current member of TCDlA, I believe this oppliconllo be a person o f professional competency, integrity,
and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of
criminal cases. unless a student or affiliate applicant."
TCDLA Member's Nome (Please Print): - - - - - -- - - - - -- - - - - - - -- - - TCDLA Member's Signature: _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ __ _ _ _ _ __

Paym ent Options

A room block has been reserved at the D
check enclosed (payable to TCDLA)
Wyndom Anatole, 2201 Stemrnons Freeway,
0 visa
0
mastercard
0
american express
0
discover
Dallas Texas. 78207. Accommodations ore
$139 per night. single or double occupancy.
Credit Card Number
Expiration Date
Please call 214.7 61.7 500 far reservations.
Space is limited. Please make reservations
Signature
by April 6, 2005 to guarantee the special Name an Cord
rote and availability and please mention
• C ancellatio n s
the TCDLA room block.
- - - - - - - - - - - - - - - - 41 To receive a full refund. cancellations must been mode in writing 5 business days prior lo the program. Refund reCLf l N FORJ\1\J\l'J.ON
quests that are received ofter that time will be assessed a $50 cancellation fee. No refunds will be given on or after
This seminar will be accredited for 25.50 April25. 2005. however you will receive the course materials.
CLE hours and 1.5 Ethics. Credit may be
u tilized toward t11e C LE requirements for the
Tox No lic e
certification a nd recertification of a ttorneys
$36 of your onnuol dues($ 19 il a Student Member) is foro one year subscription to the VOICE for Ihe Defense.
in criminollaw by the Texas Board of Legal
Dues to TCDLA ore not deductible as o charitable contribution but may be deducted as on ordinary business exSpecialization and towards the total CLE
pense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.
requirements of the Stole Bar of Texas. Reg- 1"----....-~~,....."'''e~"'~~.....,
islration applica tion will be mode to ather
slates based on registration.
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SHAZAM!
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By the time you read this article the dead line for fi ling bills before the 79'b
Legislative Session will have passed. As mentioned in last mon th's ar ticle, there
has been a wide range of criminal legislation proposed from uvn roadblocks to
a prohibition for a bar to serve a person who has turned 21 at the stroke of midnight until seven o'clock the next morning. That might stop a few 21 year olds
from binge drinking, but I suspect most are like me. By the time I turned 21,
drinking was not a new and different experience. vVould the proposed legislation
I imi t serving alcoholic beverages on the day after the 21st birthday? \•Viii it cut
down on private parties for 21st birthdays? Maybe I am missing something and
it does make good sense .

Daniel W. Hurley

PRESIDENT'S
MESSAGE

One thing we are experiencing this year in our legislative effort is the apparent
reward for coalition building and increased credibility with our senators, representatives and their staffs. This process has take n several sessions but is now starting
to pay off. Keith Hampton and Allen Place have served us well in the past several
session s by focusing our battles on solid public policy arguments rather than to
promote legislation that only benefits the size of our wallets. Our oppone nts have
lost credibility by stamping their feet and making shrill and vitriolic responses
when faced with an opposing viewpoint. Our opponents' solutions to the problem, i.e. more mandatory minimum sentences and bigger and mo re costly prison
systems, have turned out to be big mistakes. Our senators and representatives
in Austin who have been in the halls awhi le remember those who have suggested
costly and ineffective solutions to our crime problems.
Our oppo nents have said we have not been much of a force in the most recent
past legislative sessions. I hope they continue to miss the places we have centered
o ur efforts. They have also whined about not getting the attention and the ear
they deserve on issues near and dear to their hearts. Shazarn ! Maybe our methods are effective and the advice and counsel we are followi ng is headed down the
right path.
Over the past several months I have been amazed at the hours volunteered by
our members in our mission of helping educate the criminal defense practitioner.
To all the speakers who have taken time away from their practices and family, we
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thank you! The hours spent by Bob Hinton and Rick Hagen in
planning and putting on the CDLP "Anatomy of a Win" seminars
have gone above and beyond the call of duty. Martin Lenoir's
great effort in our membership drive has been well spent and the
increase in numbe rs is directly related to his efforts and those of
the membership committee.
Thanks to all of you fo r your hard work! ell!!

- -·"sJaff "d irect·o ry "
~-

.:"

~~

"

, ;. I . ; ' :

~/: ~ ;-.! •,; ,. ,~

.

phone extensions

email

executive direclor
Joseph Martinez
jmarlinez@tcdla .com ............................................ 26
director of legal education
Cynthia Ha mpton
c hampton@lcdla.com ......................................... 30
controller
Karen Mitc hell
kmitchell@tcdla.com .................... ......................... 23
communications director
Marisol Whitefield
mwhilefield@tcdla.com ........................................ 33

boogie
on down!
• marriott rivercenter
o

san antonio, texas

o

june 17-19, 2005

• early bird registration
available on-line
• www.tcdla.com

don't delaq!

program coordinator
Melissa Schank
mschank@tc dla.cam ............................................ 24
system admlnlsiiCitor
Jamie Powers
jpawers@tcdla.com ............................................... 32
accountcml
Dionne Walker
dwolker@tcdla.com .............................................. 25
<1ccountant
Sarah Trammell
strammell@tcdla.com ...........................................22
seminar planning assistant
Miriam Herrero
mherrera@lcdlo.com ............................................ 29
administrative assistant
Carol Lug o-Vina
clugovina@tcdla .cam ....................................... ...... 0
ca pital assistance attorney
Philip Wischkaemper:
pwisch@tcdla.com .............................. 806.763.9900

12TH ANNUAL
COURSE DIRECTORS

MASTERING SCIENTIFIC
EVIDENCE IN

DWI/DU I CASES
APRIL 28 - 30 2005

WYNDAM ANATOLE

-

-

-

-

TROY MCKINNEY, CHRIS HOOVER
I
& MIMI COFFEY

DALLAS, TEXAS
TCDLA & NATIONAL

DUI

COLLEGE

To REGISTER WWW. TCDLA.COM
l·larch 2005

VOICE FOR THE DEFENSE 7

BOOGIE
DOWN!
Thanks to Isidro Alaniz, Jeffrey Czar and Francisco Montemayor, course directors for
CDLP is Anatomy of the Win in Laredo. Thanks to their support we trained more than 65
lawyers. I also want to thank all the local criminal lawyers who hosted, along with Jeff Kearney,
the speakers and staff at the Cadillac Bar in Nuevo Laredo. A fun time was had by all.
Dan Hurley's president's trip to fabulous Banff, Canada and the exquisite Banff Springs
Hotel was an exciting time for all. Forty-three people attended. There were five days of snow,
great skiing, spectacular views, fabulous food, good friends and a Super Bowl Party. Special
thanks to Claudia and Bob Hinton and sons for hosting the Super Bowl Party in their suites.
Thanks to Dan for taking us to Banff.
The 28th Annual Texas Criminal Trial College (TCTC), formerly the Criminal Trial
Advocacy Institute (CTAI) will be held in Huntsville on March 20-24. Tim Evans and Lydia
Clay-Jackson are course directors. \r..'e have expanded the college to 80 participants and
anticipate more than 40 faculty from across the state will participate.

Joseph A. Martinez

EXECUTIVE
DIRECTOR'S
PERSPECTIVE

Rick Hagen, Sheldon \Veisfeld, and Oscar Alvarez are course directors for the CDLP
Anatomy of the Win in McAllen on March 31-Aprill, 2005.
TCDLA is proud and honored to co-sponsor with the National College for DUl Defense
the 12th Annual Mastering Scientific Evidence in DWJIDUI Cases, a national seminar to
be held on April 28-30, 2005, in Dallas at the Wyndham Anatole. 'li·oy McKinney, Chris
Hoover and Mimi Coffey are course directors. A limited number of Rangers vs. the World
Champion Boston Red Socks tickets will be available for seminar participants.
The 18th Annual Rusty Duncan Criminal Law Short Course will be held on June 16-18,
2005 in historic San Antonio at the picturesque Marriott Rivercenter. Early bird registration
bas started. Please visit our website to download the registration fo rm. Friends of TCDLA
will be requesting items for their annual silent auction. This year's membership party will
celebrate TCDLA's 34th year. The membership party is scheduled for June 17 and the theme
this year is disco. All members are encouraged to attend - John Travolta dancing shoes
are optional!
CDLP will host an Indigent Defense seminar in El Paso on May 3-4,2005 at the Camino
Real Hotel, and in Dallas on iVIay S-6, 2005 at the Crowne Plaza on the LBJ Freeway. Philip
\".'ischkacmper is the course director. Please visit our website for more information.
Good verdicts to all! c!l!s
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AW

vs.

QUITY
This month's article by Mateo DeKoatz on Equity and Texas Criminal law caused me to recall
my initial confusion in law school on learning that "equity" and "the law" arc often competing
doctrines. "Equity" means "fairness:' and unfortunately, an appeal for equitable relief by a
criminal defendant is often only a last resort grasp for more fairness than the law permits.
Now we learn from Mr. DeKoatz that Judge Keasler has pronounced in one opinion that
the Court of Criminal Appeals is a "court oflaw, not equity" but that tbe Court is now often
using principles of equity against defendants seeking relief under the law.

David Richards

EDITOR'S
COMMENT

A quick go ogle of the term "legal equi t:y" reveals a definition: "a body of laws based largely
based on general principles ofjustice to correct flaws in the common law:' and a history. It seems
that there were once English barristers specializing as "equity draftsman" - lawyers skilled i~
drawing up documents involving the sometimes strange subtleties of equity law. By the 17t
century the law courts in England had become clogged with technicalities that prevented many
litigants from achieving justice. The judges of the English courts oflaw, for example, felt that
the only relief they could grant was an award of money damages, and if the litigant wanted
some other form of relief (an injunction, for example, or specific performance of a contract),
the courts of law were required to deny relief.
The solution was to make an end run around the courts oflaw. Litigants wanting e}.."traordinary relief simply appealed to the King who, through his chancellors, could grant relief outside
the courts oflaw. These courts of chancery were called courts of"equity." In America, there are
no separate courts per se, a nd a defendant seeking equitable relief is normally attempting to
have a court of law smooth over an injustice required by strict application of the Jaw.
Appellate courts, by their very nature, arc among the most least likely courts to provide
defendant's relief outside the law. During a speech in Fort Worth several years ago, Justice
Scalia warned appellate litigators not to argue equity in the Supreme Court because certiorari
is only granted in circumstances where the holding will have broad application as a matter
of law. Justices on the intermediate courts of appeals in Texas most often cloak equity based
decisions with the invisible mantle of the "do not publish" designation, knowing that the equity
done in that case will not serve as precedence and do an injustice in a subsequent case under
different facts. Tn fact, one of the most frequently asked questions of intermediate court judges
is "why so many unpublish ed decisions in cases involving dose questions?" The most hon est
answer is - we were doing equity in an individual case and didn't want the decision to change
a settled rule of law.
Got an idea for an article for the \roice for the Defense? Send it to feature articles editor
Robert Pelton at rpeltonlawyer@aol.com. ll!L

10 VOICE FOR THE DEFENSE

March 2005

TCDLA
MEMORIALIZES
CHARLES BALWIN
QUIN BRACKETT
JACK H. BRYANT
PHIL BURLESON
BRYON CHAPPELL
EMMETT COLVIN

we need your

C . ANTHONY FRILOUX, JR.

WORD!

RICHARD W . HARRIS
KNOX JONES

Would you like to sec your name In print?

GEORGE F. LUQUETTE

We are looking for potential articles for the

Voice for the Defense.

DAVIDA. NIX

If you would like to submit an article, please send it to
Cynthia H ampton at champton@tcdla.com or
Marisol Whitefield at mwhiterteld@tcdla.com.
Prior to publication. articles are reviewed and approved
by David Richards, editor and

RUSTY O ' SHEA
TRAVIS SHELTON
DON

Robert Pelton, feature articles editor.

R. WILSON,

JR.

GEORGE ROLAND

Questions? Call 478.25 14 ext. 33

LawBooks for Less-TextBooks for Less
FBATURING TH B LARGEST SELECTION OF LAW BOOKS IN TEXAS

Proudly serving Attorneys in the State of Texas
'
FEATURING:
WEST• LEXIS NEXJS • TEXAS LAWYER • TEXAS DISTRICT &COU~ry ATIORNEY'S ASSOCIATION
OMNI PUBLISHERS • NHTSA • JURIS PUBLISHING • NITA • JONES McCLURE PUOI.ISIIINO • OOULD
PlJBLICKfiONS.• COUNCIL FOR LAW BNfORCEMF.NT & RF.SRARCII ...AND MANY MORE

Free shipping on all orders • Sp«lal orders anilable

713-524-5180 ;
1111 Holman, Houston, Texas 77004
OFFICIAL BOOKSTORE FOR THE TEXAS CRIMINAL OEFErlSE LAWYERS ASSOCIAT!Oil

March 2005

VOICE FOR THE DEFENSE 11

WHERE DID
THE MONEY

CoME FRoM?
federal prosecutors sometimes have an itch that just requires scratching. It occurs
in those cases where the defendant obviously has no money or property with which to
hire a lawyer and yet winds up with very competent counsel. The question is always
the same: Where did the money come from?
Almost 40 years ago, the United States Court of Appeal for the Second Circuit approved the government's right to inquire into those who provided the defendant's bail
and their motives for the purpose of accessing the likelihood of flight. U11ited States 1'.
Nebbia, 357 F.2d 303 (2nd Cir. 1966).

F.R. "Buck" Files, Jr.

FEDERAL
CORNER

Last month, though, federal prosecutors in Puerto Rico took a different approach.
In May, 2004, the BBVA Dank, Cantano Branch, Puerto Rico was robbed of approximately a quarter million dollars by several men. A federal grand jury indicted three
individuals for various federal offenses associated with a conspiracy to commit the
robbery in violation of 18 U.S.C. §371. ("Pito", "Moraima" and "frankie"). Each of
the defendants hired a lawyer to represent him.
In the district court, the govern ment flied pretrial motions requesting Judge Perez-Gimenez to determine whether proceeds from the robbery were used to pay the defendants'
attorneys' retainers. The district co urt denied the government's motions. U11itcd States
v. Gouznlcz-Mendcz, _
F.Supp.2d _ , 2005 WL 135011 (D.Puerto Rico 2005).
Judge Perez-Gimenez authored a published opinion which reads, in part, as
follows:
Comprehended by the Sixth Amendment right to counsel is the right to select
and be represented by one's counsel of choice. See Wheat v. U.S., 468 U.S. 153,
159-60 (1988). Whatever the full extent of the Sixth Amendment's protection
of one's right to retain counsel of choice, however, that protection does not go
beyond the individual's own financial resources. Cnplin 6 Dr)'sdale, Chartered
v. U.S., 491 U.S. 617, 626 (1989) (quoting Walters' v. National Assn. of Rndiatiou
S11rvivors, 473 U.S. 305, 370, 1OS S.Ct. 3180, 87 L.Ed.2d 220 (1985) (Stevens, J.,
dissenting)).
Accordingly, "a robbcq' suspect ... has no Sixth Amendment right to usc funds he
has stolen from a bank to retain an attorney to defend him," and th e government
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does not violate the Sixth Amendment if it seizes the
robbery proceeds and refuses to permit the suspect
to use them to pay for his defense. Caplin, 491 U.S. at
626; cf. U.S. v. Monsrmto, 49 1 U.S. 600,616, 109 S.Ct.
2657, lOS L.Ed.2d 512 (1989) (district court's entry
of pretrial order freezing defendant's assets, including
those set aside to pay attorney fees, offends neither
Fifth nor Sixth Amendment).
Here, however, the government has been unabl e to
recover the stolen money. As defenda nts appear to be
so impecunious that they would lack the wherewithal
to retain counsel absent the quarter-million dollar
windfall allegedly looted from the bank, the government requests an expedited hearing to inquire into the
source of the fees. The government argues that these
circumstances justify the inquiry and that it would not
violate defendants' attorney-client privilege. (Docket
No. 65 at 4-5, et seq.)
It may well be that certain fee arrangements fall outside
the direct purview of the attorney-client privilege.
See b1 re January 1976 Grnnd jury, 534 F.2d 719, 727
(7th Cir.l976) (determining matters regarding fees
arc generally not privileged); but cf U.S. v. Sindel, 53
F. 3d 874 (8th Cir.l995) (a ttorney's release of infonnation regarding payments wo uld reveal substance of
communication). Nonetheless, it is not dear that the
relevant information in this case co uld be had without
implicating the privilege. And regardless of whether the
privilege applies, the information is still confidential.
See ABA Comm. on Ethics and Professional Respon sibility, Formal Op. No. 90-358, Sept. 13, 1990 (even
where the attorney-client privilege does not apply
counsel has an ethical duty not to reveal confidential
information ).
Furthermore, no precedent authorizing tbis sort of
routine scrutiny prior to the conclusion of trial has
been brought to the attention of this Court, and neither
has this Court found any. ' It is hardly necessary to say
that the right to counsel being conceded, a defendant
should be afforded a fair opportunity to secure counsel
of his own choice.' Powell v. Alabama, 287 U.S. 45, 53,
53 S.Ct. 55, 77 LEd. 158 (1932).
To that end, Courts do not generally become involved
in matters anent the choice of counsel or the source
of attorney fees, save in exceptional circumsta nces
such as those triggered by grand jul')' investigatio ns
into non-privileged matters, see Vlhitehouse v. U.S.
District Court for the District of Rhode Island, 53 F. 3d
1349 (1st Cir. l995), a conflict or potential conflict of
interest, see Wheat, 468 U.S. at 159-60, a showing of
future or ongoing crime or fraud relating to the fee
agreement, sec U.S. v. Reedet~ 170 F. 3d 95 (1st Cir.l999),

or pursuant to forfeiture proceedings. See Caplin, 491
U.S. at 626. ft is significant that the government has
presented no argument that any of the circumstances
traditionally warranting court-intervention are present in this case.
This Court is keenly aware that even if the information
were not encompassed by the attorney-client privilege,
the inquiry the governmen t requests would strike at
the heart of the attorney-client relationship. Counsel
would be forced to step outside his role as counsel for
defendant in order to testify about or even against
defendant, thereby creating a conflict of interest, irreparably damaging the relationship. Most disturbing
of all, the inquiry proposed by the government has the
potential of collapsing into a full-blown bench trial,
in utter derogation of a defendant's right to a trial by
jury. The Court therefore declines to hold any such
hearing at this time.
A robbery suspect ... has no Sixth Amendment right
to use funds he has stolen from a bank to retain an
attorney to defend him if he is apprehended. The
money, though in his possession, is not rightfully his;
the government does not violate the Sixth Amendment if it seizes the robbery proceeds and refuses to
permit the defendant to use them to pay for his defense.
'[N]o lnwyer, in nny case, ... has the right to ... accept
stolen property, or ... ransom money, in payment of
n fee .... The privilege to practice law is not a license
to steal.'
Caplin & D rysdale, 491 U.S. at 626 (q uoting Laska, 82
F.2d, at 677). While prohibiting the defendant fro m
using seized loot to pay for his defense would not
endanger his Sixth Amendment right to counsel, the
Court's pre-trial indagation into the matter based on
nothing but raw acerbities has great potential to do
so. The odd circumstances cited by the government
notwithstanding, defendants enjoy a presumption
of innocence and the Court will not contribute to its
obfuscation by holding a hearing based on the contrary premise. The government's motion is therefore,
DENIED. (Emphasis added]

Neither the defendants nor their attorneys could have
been totally comfortable with Judge Percz-Gimcnez's written
opinion. In a footnote to the opinion Judge Perez-Gimenez
stated: "Should the jury return a verdict of guilty, however,
the attorney may be compelled to forfeit any fees shown to
be derived from the proce_eds of the robbery ... not to mention his or her license." t!!!s

P.R. "Bud:" Files, /1: is a TCDLA Charter 1Vfember. He is n s!tnre holder
in theftrm ofBnin, Files, Jarrett & Bnin, P. C in 1)4er, Texas.
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ROSSING THE
STATE's
SHRINI<
BY I(EITH HAMPTON
UNDERSTANDING WHAT
YOU'RE UP AGAINST
Future dangerousness plays a prominent role in jury deliberations. Misconceptions about parole eligibility have deadly
consequences, and jurors grossly underestjm\lte how long a
person will serve in prison if givenra;life sentence. See Theodore
Eisenberg & Martin T. Wells, Deadl)' Confusion: Juror Imtruc.tions in Capital Cases, 79 Cornell L. Rev. 1, 6- tbl.2 (1993)(1n
study, most jurors didn't believe that "life imprisonment"
m eant the defendant would s end the rest of his natural
but really meant something like IS to 25 years in

ture Dangeroumess in Capital Cases: Always at Issue,
Stephen Garvy, and Sheri Johnson. Jurors are easily
persuaded the defendant will assault or kill another prisoner or
guard if given a life sentence. Psychiatrists called by the State
tend to have more credibility than those called by the defense.
Psychiatric testimony that your client is a "sociopath" can seal
his fate. See Stephen P. Garvey, Aggml'atiotl ami Mitigation i11
Capital Cases: What Do Jurors I1zi11k?, 98 Colum. L. Rev. 1538,
1559-60 (1998) (j urors morelikelyto vote for death if they think
the defendant is a future danger and shows no remorse). See also
Valerie P. Hans,How Juries Decide Death: Tlze Contributio11s ofthe
Capital fwy Project, 70 Ind. L.J. 1233 (1995). Pretty grim, isn't it?
You need to know what you're up against. Go visit the expert at his office. Look around. Note what he puts on his walls
and books in his bookcase. Get his resume and investigate him.
You ca n discover him through Article 39.14(b) of the Code of
Criminal Procedure, which states:

each person the other party may use at trial to present
evidence under Rules 702, 703, and 705, Texas Rules of
Evidence. The court shall specify in the order the time
and manner in which the other party must make the
disclosure to the moving party, but in specifying the
time in which the other party shall make disclosure
the court shall require the other part)' to make the
disclosure not later than the 20th day before the date
the trial begins.
This is ordinarily understood to mean experts in the
case-in-chief. A long process of investigation and preparation
for cross-examination of the State's killer. You must defeat or
neutralize him or your client will die.

PREPARING FOR THE 702/705 HEARING
Hopefully the judge has granted your Daubert discovery
motion and you have been underwhelmed by t he lack of any
science that supports the witnesses' methodology. Jurors will
unfortunately give great weight to the baseless opinions of the
witness, merely because he is a psych iatrist. The judge will
want to let the testimony in, often because she was a prosecutor
herself and often relied on the preswnptively reliable testimony.
Lawyers should not make the same mistake when dealing with
these witnesses. We should not be intimidated by them, in fact
we should not even be impressed. They are usually lazy in their
approach and should not be testifying.
It would be nice to be able to merely show that, under

On motion of a party and on notice to the other
parties, the court in which an action is pending may
order one or more of the other parties to disclose to
the party making the motion the name and address of
14 VOICE FOR THE DEFENSE
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Nemw, the expert's opinion is not reliable and it would be excluded. However, we know that judges have routinely admitted
the testimony and will continue to do so. We must be prepared
for that eventuality.

Write to the witness and send him a copy of the ethical
guidelines for psychiatrists and the APA brief in Barefoot v. Estelle. Send the package certified with a return receipt requested
so that you can show that he received them. In that letter, also
ask him to bring with him the material that will allow the judge
to perform his gatekeeping func tion (assuming that the judge
has not granted your motion). Also ask him to bring a list of
each person about whom he has testified in a capital case. (This
will help in establishing a rate of error). Follow the letter up
with a subpoena, demanding that he bring that same material
with him. Likely, he has nothing to bring, but at least the responsibility will be on him. He ignores it at his own peril.
If you don't get a Daubert hearing, you may be left with voir
dire hearings pursuant to Rule 705(b ). You should consider treating these much like you would a discovery deposition where you
ask open-ended questions (give him as much room as possible
to hang himself). You would not want to ask questions in this
form during trial. (In trial, the approach is different. There you
are asking one fact per question, always leading. You are testif}'ing (telling the jury what a scumbag this guy is) and the witness
is merely agreeing with you. However, in the hearing o utside the
presence of the jmy, you are trying to find out as much about what
he might say (or can't say), hence the open-ended questions).

The Problem of Nenno v. State
In Nenno 1'. State, 970 S.W.2d 549 (Tex.Crim.App. 1998),
after Nenno had been found guilty of raping and choking to
death a seven-year-old girl, the prosecution introduced the
testimony of Kenneth Lanning, a supervisory special agent in
the behavioral science unit of the FBI, who specialized in studying the sexual victimization of children. Based on information
given about Nenno, Lanning concluded that he was a pedophile
and that such a person was d ifficult to rehabilitate. After heing
given a hypothetical matching the facts shown by the evidence,
Lanning testified that an individual matching the hypothetical
"would be an extreme threat to society and especial!}' children
within his age preference:'
On appeal, Nenno challenged his testimony under
Rule 702 as being scientifically unreliable. In a superficially-written opinion, the Cour t decided that the reliability
requirement applied, but with less rigor, to "soft" science
and nonscientific fields. The court formulated a new set of
criteria for such fields:
(1) whether the field of expertise is a legitimate one;

(2) whether the subject matter of the expert's testimo ny is
within the scope of that field, and
(3) whether the expert's testimony properly relies upon
and/or utilizes the principles involved in the field.
Unfortunately, the Court left the reader with no guidance

other than the announcement of a looser test for admissibility
and approval of this sort of"ju nk science" testimony.
\<\'hat is a "legitimate" field? Is conjecture about a person's
future dangerousness really a "field of expertise?" "Risk assessment" may be one such field, but it requires evaluation of the
person. The killer shrinks testify about hypothetical people, not
risk assessment of an individual. So what exactly is the "field
of expertise" he will be testifying about?
The psychiatrist or psychologist will be testifying about
the future dangerousness of a hypothetical person. How does
being a psychiatrist o r psychologist qualify one to make expert
predictions about a person's future behavior? Lanning was
neither, but the court approved his testimony.
If speculation about future behavior of nonexistent persons
is a legitimate "field of expertise," then how does he arrive at
his predictions? What are the cardinal principles for predicting
the future behavior of human beings? If the killer shrink gives
opinions about future behavior, how often is he right? The
Nemw Court said that potential rate of error may not be "appropriate" for assessing the reliability of fields outside the hard
sciences, though it never said why sud1 information would be
inappropriate fo r expert predictors like Lanning.
The Ne11110 problem is the judicial approval of unreliable
expert testimony without ever analyzing why predictions of
future behavior should be admitted. When you prepare for
your Ne11110 hearing, you arc actually beginning a battle that
will ultin1ately have to be settled by the Supreme Court, namely,
how to square the decision in Barefoot v. Estelle, 463 U.S. 880
( l983){which approved of this use of"expert" testimony) with
the heightened demand for reliability of expert testimony expressed in Kumho Tire Co. v. Carmiclwel, 526 U.S. 137, 149-152
( 1999}(holding that standards for reliability apply to all expert
testimony). Here are some questions to be developed for this
eventuality:
Is this science?

• You have come here as mm1 ofscience have you not?
• How would you define your field ofscie11ce?
• Science involves research, studies and literature, does it
11ot?

Doctor, tell us what you call the method that you use to predict the probability thnt a perso11 will commit crimi11al nets
of 11iolence in the future? (Don't let him get by with saying
it is a "risk prediction." Risk assessment is the general term
for the whole field, including recidivism of sex offenders,
future dangerousness of releasable mental patients, etc.
You want to know what he calls the method he uses to
make risk predictions about whether a person will be a
danger to others in the future. He will likely not have a
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method, is that right? (I don't know what he will say, but

name for it.)

he will usually call it something.)
• H11wt do others in the field ofpsychiatry call it. Why is it

called that?

• What training, other thm1 personal experience, hnve you1wd
that qunlifies you to mnke these predictions? (This should

• How would you define t!Je word clinical?

narrow out any schooling, seminars, etc. If there arc none,
you can emphasize that fact in front of the jury.)

• Your method wmwt be called n "cli~ticnl opinion" because:
(it is not based on any clinical trials or studies that you
have performed in your practice, it is not founded on the
actual observation and treatment of a person -This is
important so that his "methodology" does not even get
the small amount of credibil ity that "clinical opinions" are
sometimes given.)
• What steps are involved in this methodology? (He will
likely say that he looked at the type of offense, the client's
background, whether or not he expressed remorse, had
a conscience, etc. vVrite them down.) What did tlwt tell

• I11 fact, Dr. there has 11ever been nny fomwlized tmining
that tenches this metlwdolog)~ would you agree?
• I hnve nsked you to bring (or subpoened you to bring)
with you today a11y psychiatric litemture that supports your
method ofprediction, have I not?
• lVhat have you brought todny?

When formulating your opinion:

{Go over his receipt of the letter. Did he have any questions
about what it asked. Go over the subpoena, did he have any
questions about what it commanded him to bring. If there was
anything he could bring he would have brought it. He wanted
to comply with that subpoena and he looked and looked and
looked and could find nothing. If he does provide something,
examine it critically. It may be something from another shrink
who makes money the same way. Look for any indication of
science, research, literature, etc.

• How did you define "probnbility"?

• \Vhat is the poteminl mte of error with your method?

• How did you define "criminnl acts o[l'iolence" when making this prediction?

• How did you arrive at this?

you?
• Why do you think your opinion is scientifically relinble?
• What steps did you take in t!Jis rose in forming your opinions?

• If you do not know what it is, why not?
• How did you define "continuing tl~rent"?
• How did you define "society"?
• How did you define "reasonnble psychintric certninty"?

• You are aware of the research examining the error rates of
clinical judgments of risk assessments are you not?
• You are nwnre the error mtes are 110 better than 50!50 a11d
often wrong 1 out of 3 times, nre you 110t? If not, plense e.xplnin

His Basis for His Opinion of Future Dangerous
Tell me exactly 'vhat you based your opinion on.
Make him be specific and tie him down so he can't waffle
on the stand. Take your time, be methodical, mark each item
for identification, ask him what part of each of those documents
he used to make his opinion, what he thought was important
and why it shows that your client will commit criminal acts of
violence for the rest of his life such that he will be a continuing
threat to society. Ask what literature, research or study supports
each of his statements.
Make a list of what the doctor says he will base his opinion
on, and get all the details. At trial, object to the hypothetical if
it contains any fact not on your list.

• Dr. You hm'e en fled your methodology the"_ _ ___ _
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• How many times have you testified in n cnpital cnse that
a person would commit criminal acts of viole11ce that would
constitute a contim1i11g thrent to society?
• In how many of those cases have you go11e to the prison to
see if the person committed crimi11al nets of 11iolence to the
extent that he was a contin11i11g threat to society? (he will
likely sny no11e, but if he says a11ything but 11011e, mnke him
be specific.)
• How tiWilY i11ten iews hm'e you co11ducted while in the field
ofpredictions offuture dnngerortsness?
1

• WJwt were the [nets of the cases in which you conducted
those interviews?
• V·lhat statisticnl research hnveyou petformed in the aren of

'
predicti11g there is n pro/Jnbility
tllnt someone would conunit
criminnl nets of violence mui comtitute n continuing thrent
to society?

• If not, wiry 11ot?
• You nre telling tlze judge tlris is )'Our field of expertise, nre
you not?
• Is tlris n legitimate field of expertise? (Tiris 111ny /Je n question oflnu•, but see how lze denls with it. The judge will need
tons the gatekeeper nnd it is certainly rele1'nllt.)
• Why is tlze subject mntter of yow· testimony within the
scope of tllnt field?
·

• If so, why, If not wiry not?
• Whnt docs the Americm1 Psychiatric Association sny n/Jout
the n/Jility ofn psyclzintrist to mnke long temz predictiom thnt
someone will commit criminal nets of violence?
• Would you plense e-xplnin?

VOIR DIRE AND EXPERTS
The various approaches to commenci ng your attack
on the future dangero usness issue in voir dire is beyond
the scope of this paper. However, one line of question ing
(some of which might be included in the qu estionnaire)
taken from the noncapital context involves preparing jurors
for your attack.

• If m1 expert with impressive credentials were to tell you the
enrtlz wns flnt, would you accept tlwt conclusion?
• In this cnse, some psychiatrists will pro/)(lbly testify. Do you
understnnd their opinions nre merely opinions nnd you are
not necessarily bound by their testiiiWII)'?
• You zmderstn11d tlwt fncts nre one thing nnd opiniom are
mwtlzer?
• l'cm don't believe every opi11io11 ofevery expert you've heard,
do you?

• You probably will be more likely to agree with n11 opinion
tl1at is rensonable, won't you?

• Do you ngree? If so, wh)•? If not, why not?
You might also seek some background questions which can
be asked again at trial:

• Holl' many times ill your career have you testified on the
issue offuture dangerousness inn capital cnse?

• You probably wouldn't be su1prised if two experts testified
on the same thing but with e-xactly the opposite opinions?
• Do you think psychiatrists nre nil)' better at predicting the
future thmz m1yot1e else?

• If a mechmzic were to testify nbout a piece of machinery,
• Holl' many times lwve you testified for the prosewtio11?

would yo11 expect him to look nt the machine before he gm'e
an opiuion nbout it?

• Hall' many times hnve you testified for the defense?
• How much do you expect to be paid for yow testimony?
• How wns thnt fee calwlnted?
The Court of Criminal Appeals said in Mntn v. Stnte, 46 S.V.'.3d
902 (Tex.Crim.App.200 I):
The expert's ability to apply the science and explain
il with clarity to the court is a paramount consideration.

• H'ould you tend to believe a mechanic who actrwlly looked
over the device over o11e who didn't? Why is tlwt?
• How do )'Oil assess whether a person is going to be dangerous in tlze future?
They'll say they look to their past conduct:

• Do yo11 think people can clwnge over time?
• is there n difference in your miud between how a person will
be in the nenr future ns opposed ton ve1y lo11g time?

Id. al 916. The expert in Mnta was noted to be inconsistent,
contradictory with erroneous math calculations. He did not
know what Mata had to drink or how much, what his last
drink was and over what period of time he was drinking. His
opinion was speculative. Therefore, one suggestion would be
to ask th e witness: (l) what facts does he base his opinion on
and; (2) how does he apply his technique to those facts to arrive
at his opinion. In some transcripts, the DA asks a witness how
he uses the information and the witness is tmable to answer
the question.

• 1'011 might /Je able to tell/row n person will be in tlze uext
few years m opposed to how they nre ns m1 old mmr?

• Do you think n persou could still be dangerous to others if
Ire is confined?
• \tVIwt if he is kept in solitary co11fi11ement forever?
Most jurors respect the expert as an authority figure. They
March 2005
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therefore tend to resent harsh attacks. You should prepare the
jurors for the attack so as not to alienate them. Tell them you
have a duty which may require you to attack the expert. Have
them promise that if they're offended they won't hold it against
yourdient.

DIRECT EXAMINATIONS BY THE
STATE OF THEIR KILLER SHRINKS
Object to any and all leading. Prosecutors start leading
their experts when their experts get "off message" or have forgotten to say something. Shut that down by objecting.
Object to relevancy, confusion of the issues, and have a
motion in limine prepared. The prosecution will ask its expert
whether mentally ill people are routinely committed according to
the well-established standard of"danger to self or others." That
is not the standard for involuntary emergency commitment; it
is the standard for public intoxication. The emergency standard
involves an immediate determination of tem porary duration.
To elicit this testimony confuses these two very different determinations. The future dangerousness question asks whether
the defendant will ever be a danger; the emergency involuntary
commitment standard seeks to determine only whether the defendant exhibits an imminent and substantial risk of serious harm
to others if not restrained. The latter question does not seck any
estimation or predic tion about future behavior, but only whether
the person's men~alillness presently makes him dangerous. Testimony about emergency civil commitment, then, is m isleading and
risks the danger of confusion of the future dangerousness issue.
See Rule 403 ("evideuce may be excluded if its probative value
is substantially outweigh ed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury").

ent consequences. In the civil commitment context, the patient
faces another year before being reviewed again for release. In
the capital context, the defendant is put to death.
Object to releva ncy of new facts for the hypoth e tical
question. Object to any portion of the hypothetical that does
not relate to the expert's basis for his opinion which you developed pretrial. The DA, of course, will try to summarize, in
the hypothetical question, every b ad thing about your client to
further dehumanize him. Take the expert on voir dire and ask
him, "Didn't you tell tile court in n previous hem·ing your bnsis
for your opinion? 1 questio11ed you extensively, do you remember?

That question by tl1e prosecutor abo !It tortllring animnls ns n boy,
you never listed that ns a bnsis for your opinio11, did you?"
Object to reference of defendant by name as misleading.
Hypothetical questions relate to the hypothetical person, not
the defendant. An effort by the prosecution to personalize the
question by referring to the defendant by name is therefore
objectionable as misleading. The recitations must be about
a hypothetical person , but using the testimony offered about
the client.
Object to "defendant is scary. I'd hate to live n ext door
to him, prison or free world." The expert hasn't examined
the defendant. What this expert thinks about your client is
irrelevant and, because he hasn't evaluated him, his opinion is
unreliable as well.

This article used papers by fohn Niln11d mtd Mnrk Dmtiel, nud
the book The Methods ofAttacki11g Scie11tific El'ide11ce by Edwnrd
/. bmviukelried (Lexis Third Ed.)

Note: Tl1is article will be continued in tl1e April issue of\'oice.
For continued civil commitment detention, the standard is
whether the person is likely to cause serious ha rm to others.
This opinion is only made after the expert h as examined the
defendant. One basis vital for a prediction of future dangerousness in the civil commitment process is an evaluation of the
defendant. This personal evaluation is required as a matter of
law. See Health & Safety Code, §574.009. (The State's expert
is therefore likely to agree that to make a more reliable assessment of future danger, the psychiatrist should examine the
person, and that p sychiatrists do not give predictive testimony
in civil commitment proceedings without having exa mined the
patient.). The basis for predictions of future dangerousuess in
the capital context is the defendant's past behavior. The former
involves a clinical assessment; the latter involves an opinion
based on records anyon e can read. Testimony about continued
detention of mentally ill persons, then, confuses two assessments
with two very different bases. Such testimony is also misleading
b ecause it suggests the basis for an opinion on future d angerousness founded only on past b ehavior is as reliable as an opinion
derived from a psychiatric examination.
The risk of an erroneous prediction also has two very differ-
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EW DEVELOPMENTS
RAWFORDV.
WASHINGTON

& SIXTH AMENDMENT
BY SAMUEL

E. BASSETT

The United States Supretne Court has recently provided
a constitutional basis for exclusion of excited utterances
which is separate and apart frmn traditional hearsay
argun1ents based upon rules of evidence. In Crawford
v. Washington, 124 S.Ct. 1354 (2004), the court held
that "testitnonial" state1nents are inadmissible under the
Confrontation Clause unless the prosecution can show:
1) the declarant is w1available for live testimony at trial; and
2) the accused has already had an opportunity to crossexamine the declarant with respect to the statement.
An important aspect of this cr~se is that it at least partially overrules 0/rio "·Roberts, 100 S.Ct. 2531 (1980). In
Roberts the cour t opined that such statements migh t be
co nstitu tionally permissible under the Sixth Amendment
if the declarant was shown to be unavailable and th e statements had "adequate indicia of reliability." Under Roberts,
the reliability prong could be met by tbe evidence either
falling within a "firmly rooted h earsay exception" or by
bearing "particularized guarantees of trustworthiness." Id.
at 253 1. In Crawford, the court states:
Where nontestimonial hearsay is at issue, tt IS
wholly consistent with the Framer's design to afford the States flexibility in their development of

hearsay law- as does Roberts ... Where testimonial
evidence is at issue, however, the Sixth Amendment
demands what the common law required: unavailability and a prior opportunity for cross xamination. 124 S.Ct. at 1374. [emphasis added].
In Crcmford, Scalia goes on to "leave for another day any
effort to spell out a comprehensive definition of "testimonial." I d. However, he does make it clear that prior testimony
at a preliminary hearing, before a grand jury, or at a former
trial are "testimonial." He also makes it clear that "police
interrogations" are "testimonial." /d. The future battles, it
seems, will be fo ught over whether or not a given statement
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I. Equity in Criminal Proceedings.
In State v. Cuellar, 70 S.W.3d 815,820 (Tex.Crim.App. 2002),
the Court held that a person who successfully completes all
the terms and conditions of community supervision must
b e discharged from community supervision. This is not a
discretionary matter. However, whether to dismiss the indictment and set aside the conviction is wholly within the
discretion of the trial Court. But, a person whose conviction
is set aside pursuant to an Article 42.12, §20, order is not a
convicted felon. The dissenting opinion, by Judge Keasler
stated that:
Our oaths are to uphold the constitutions and laws
20 VOICE FOR THE DEFENSE
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of this country and state; they are not a commission
to do what a majority of us think is fair. This is a
Court of law, not equity. As we have previously
stated: Courts have no power to legislate. It is the
Court's duty to observe, not to disregard statutory
provisions. Courts can neither ignore nor emasculate the statutes. Further, Courts have no power to
create an exception to a statute, nor do they have
power to add to or take from legislative pains, penalties and remedies. It is for the Legislature, not the
Courts, to remedy defects or supply deficiencies in
the laws, and to give relief from unjust and unwise
legislation. Id at 840.

Although in his dissent Judge Keasler states tha t the Court
of Criminal Appeals is a Court of law, and not of equity,
Texas reviewing Courts have recently employed equitable
doctrines and equitable principles.

th is opinion to be in error, and we remand the case
to the Court of Appeals to address the issues of the
existence of, and performance under, the immunity
agreement.

In State v. Howland, 990 S.W.2d 274 {Tex.Crim.App. 1999),
the Court was called upon to construe th e term "criminal
proceeding" under Ar t. 38.37 of the Texas Code of Criminal
Procedure. Th e Court cited Black's Law Dictionary 1204
(Cen tennial & 6th ed. 1990) and stated that Black's recognizes the term "proceeding" is susceptible to two different
meanings which are, in fact, representative of the op posing
positions taken by the State and appellant in this case:

Id at 855. The Court notes that specific performance may
be employed to enforce an immunity agreement no t to
prosecute; however, the Appellant must establish appr oval
of the agreement by the trial court.

"The word may be used synon ymously with "actio n" or "suit" to describe the entire course of an
action at law o r suit in equity from the issuance of
the writ or filing of the complai nt until the entry of
a final judgment, o r may be used to describe any act
done by authority of a Court of law and every step
required to be taken in any cause by either party."
The Court construed the term in favor of the State's interpretation to allow the admission of evidence of extraneous
offenses against the mino r complainant.ld at 276-277. The
word proceeding may be used to describe an ac tio n at law
or suit in equity. This paper concentrates on the reviewi ng
Courts' usc of equity in crim inal proceedings.

II. Specific Performance.
In S111itllv. State, 70S. W.3d 848 (Tex.Crim.App. 2002), the
Court {Judge Johnson concurring) held:
It is true that occasionally equit)' will enforce a
promise not to prosecute which was made witho ut
the trial Court's knowledge and approval. In those
cases, it is the simple notion of fai rn ess - that a
witness, having perfo rmed o n his side, is entitled to
specific performance from the prosecutor - that is
appealed to. Principles of fai rness and public pol icy
have also been used to enforce such a promise made
by a district atto rn ey on that district atto rney's
successor. Nevertheless, the general rule in Texas
is that the Courts must approve any fo rmal grant
of immunity. ld at 861- 862.

III. Equity and Waiver of Appeal.
In Monreal v. State, 99 S.W.3d 615 (Tex.Crim.App. 2003),
the Court determined whether equity would prevent the
enforcement of a waiver of the right to appeal pursuant to
a non-negotiated guilty plea. Monreal argued that equity
did not suppo rt holding a defendant bound to a non-negotiated waiver because the State would neither have the right
to rely on a non-negotiated waiver nor be able to demonstrate prejudice by the withdrawal of s uch a waiver. But see
Amoue v. State, No. 05-03-01165-CR, Tex. App. LEXIS 734
Dallas 2004, no pet.
In Monreal, the Court held:
However, Monreal provides no support for his argument tha t the State does not have th e right to rely
on an explicit, affi rmative waiver of appeal or for his
argumen t's logical premise that reliance is required
for such a waiver to be binding. Additionally, while
Monreal argues that the State would be un able to
show prejudice resulting from the withdrawal of an
explicit non-negotiated waiver of appeal, assuming
witho ut deciding that such reliance and prej udice
were required, we are not persuaded th at no sit uation could arise in which it would be inequitable
to allow a defendant to appea l after having entered
a valid waiver appeal.

Id at 62 1-622.
The Court implicitly found tha t it would be inequitable to
th e State to allow a defendant to appeal after having waived
his right to appeal.

IV. Laches v. Due Diligence.
The Court (Judge Holcomb) concluded:
T he Court of Appeals did no t address the State's
contention tha t the appellant failed to establish
the existence of a mutual agreeme nt. The Court
held that the agreement no t to prosecute was
unenforceable because the trial Court did not approve the immunity agreement tha t motivated the
prosecutor to ag ree not to prosecute. We have held

In Peacock v. State, 77 S. W.3d 285 (Tex.Crim.App. 2002),
the Cour t of Criminal Appeals reversed the intermediary
Cour t and held the State's motion to revoke should have
been dismissed for lack of due di ligence. In her dissent,
Judge Keller stated:
Absent a statuto ry basis, the d iligen ce req uirement
must stem fro m general principles of equity. We
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have before recognized the existence of an equitable
doctrine in criminal cases - laches, stemming from
a delay in filing an application for writ of habeas
corpus. That due diligence is an.equitable doctrine
is reinforced by our holding that it is not a jurisdictional requirement - which it would be if it were
included in the statutory requisites for revocation
- but the absence of due diligence is simply a
plea in bar or defense, which must be raised b)'
the defendant at the plea hearing, or else be forfeited . As an equitable doctrine, the due diligence
doctrine is subject to equity's limitations. One of
those limitations is the doctrine of"clean hands":
a party cannot obtain equitable relief if the party's
own wrongful conduct is partially responsible for
the events at issue. Here, appellant's own conduct is
partially responsible for the failure of law enforcement to quickly apprehend him: appellant failed to
report as required and did not respond to mail sent
by authorities to his last known mailing address.
Under the circumstances, I would hold that appellant was barred by his unclean hands from asserting
an equitable defense based upon the State's failure
to exercise due diligence in apprehending him.
\'11hether laches will bar a due diligence defense remains to be

seen. See Bnllard v. State, 126 S.W.3d 919 (Tex.Crim.App.),
in which the Court (Judge Keller) held the due diligence
defense did not apply when the probationer was arrested
within the probationary period. No discussion of laches
or equity is contained in the Ballard opinion .

V. Equity in the Evolution of Appellate Review.
In Mnnzi v. Stnte, 88 S.W.3d 240 (Tex. Crim. App. 2002),
the Co urt determined whether a deferential or a de novo
review applies to a trial Court's determination of historical
facts when that determination is based solely upon affidavits presented to the trial Court. The concurrence (Judge
vVomack) stated (in agreement with Judge Keller, author
of the majority opinion) that a deferential review applies
in that situation:

fact shall not be set aside unless clearly erroneous
represents a statement of what was considered to be
the federal equity practice in the years just prior to
the merger of law and equity. Before that merger
the scope of appellate review turned on whether an
action was at law or in equity. The Seventh Amendment bars appellate review of facts found by a jury
in actions at common law and it had been held that
the same bar to review applied in legal actions in
which jury trial was waived. Equity practice had
departed from the broad de novo review of ancient
chancery and the rule had developed that the findings of the trial Court had great weight with the
appellate Court but were not conclusive.
The Advisory Committee deemed it desirable to
have a single standard of review for all actions tried
to the Court, whether historically legal or equitable.
A majority of the Committee preferred the broader
equity review to the narrower review at law, although the Committee was not unanimous on this
point. Early drafts undertook to state the scope of
review by simple r eference to eq uity practice, but
this was abandoned, quite likely because there was
considerable uncertainty about precisely what the
equity practice was. Instead the rule as adopted
states the "clearly erroneous" test.

Id at 245-246.
In this case, the Court has chosen to provide a great deference review to the trial Court's findings (rather than de novo
review) based upon an evolving equity standard in cases
involving suppression issues based solely upon affidavit.

VI. Equity and 11.07 Relief.
In McCai11 v. State, 67 S."\V.3d 204 (Tex.Crim.App. 2002), the
Court held that applicant's claim of deprivation of right to
counsel under article 1.1 3( c) of the Texas Code of Criminal
Procedure was a mere procedural defect and not cognizable
under article 11.07. In his dissent, Judge Holcomb stated:

In 1938 Federal Rule of Civil Procedure 52( a) was
adopted. The relevant sentence read, "Findings of
fact shall not be set aside unless clearly erroneous,
and due regard shall be given to the opportunity of
the trial Court to judge of tbe credibility of the witnesses." According to Professors \'I'right and Miller,
the most important purpose of that sentence was
to allow federal appellate Courts to do any review
of fact findings in cases at law. The drafters also set
a standard of review, and they chose the one that
was used in equity cases.

Here, there is no question that appellant was not
appointed an attorney in compliance with Article
1.13(c) before waiving his right to a jury trial.
Hence, it is clear to me, based both on precedent
and equity, that appellant's conviction is void and
can be collaterally attacked through a writ of habeas
corpus. The trial Court erred in denying appellant
relief, and the Court of Appeals erred in affirming
the trial Co urt's decision. Accordingly, J would
reverse the judgment of the Court of Appeals and
set aside appellant's original plea.

The provision in Rule 52 (a) stating that findings of

The majority of the Court determined that a mere proce-
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dural defect (statutor y r ight to counsel) did not allow the
applican t habeas relief based upon equity. The Court did
not find that a procedural defect was sufficient to declare
void the conviction although the subject was deprivation
of right to counsel.

VII. Laches and Habeas Review.
In Ex parte Carrio, 992 S.W.2d 486 {Tex.Crim .App. 1999),
Applicant sought post-conviction relief and resolution of his
issue pursuant to Article 11.07 §3(d) of the Code of Criminal
Procedure. T he trial court entered find ings of fact and conclusions of law, based upon the State's response, th at due to
Applicant's fourtee n year delay in filing his writ application,
the State's abi lity to respond had been prejudiced. The trial
Court recommended that relief be denied under the doc trine
of laches. Td. The Court of Criminal Appeals reviewed the
record wi th res pect to the allegations made by applicant.
Based upon the tria l Court's findings and the Court's own
review, the relief sought by applicant was denied.
Similarly, in Ex parte Patterso11, 969 S.W.2d 16 (Tex. Crim.
App. 1998}, the Court affirm ed appellant's conviction and
sentence for attempted capital murder because although
one of the prior convictions used to enhance his punishment had been declared void, he failed to object prior to
trial as required und er article l. l4(b) of the Texas Code of
Criminal Procedure.
The concurrence by Judges Mansfield and Baird stated:
Beca use this Court held that the 1974 burgla ry
conviction used to en hance app lica nt'~ sentence
in th e present case (attempted capital murder} was
void d ue to a fundamentally defective inform ation,
it appears initially applicant is entitled to relief in
the form of a new sentencing hearin g. However, I
would fil e and set this cause to r econsider our opinion in No. 71,833 on the ground that the doct rine of
laches should have been applied at that time, and,
th erefore, he may not now be entitled to relief.
While we have never applied the doctrine of laches
to app lications fo r writs of haheas corpus filed
und er Texas Code of Criminal Procedure, Article
11.07, federal Courts a nd th e Courts of several
states have long recognized the equitable doctrin e
o f laches in this area. Sec Rule 9, 28 U.S.C. 224;
Strahan 1'. Blnckbum, 750 F.2d 438, 441 (5th Cir.
1985}; Walters v. Scott, 2 1 F.3d 683, 683 {5th Cir.
1994); Lonclwr v. Thomas, 5 17 U.S. 314, 11 6 S.
C t. 1293, 1298, 134 L. Ed. 2d 440 (1996); Falkner
1'. Sta te, 586 So. 2d 39 (Ala.Crim.App. 1991 ); In re
Stankewitz, 40 Cal. 3d 391, 708 P.2d 1260, 220 Cal.
Rptr. 382 (Cal. 1985); Thomas v. State, 903 P.2d 328
(Okla.Crim.App. 1995}; Flute v. Class, 1997 S.D. 10,

559 N.W.2d 554 (S.D. 1997}.
The doctrine of laches does not impose an absolute deadline analogous to a statute of limitatio ns
by which an applicant must file his habeas corpus
petition in o rder to have it considered on the
merits. It is m y opinion, however, that a 20 year
interval between th e da te of conviction and the
date of filing of the habeas corpus app lication
challenging the validity of that conviction may
well be per se unreasonable. As laches is a concept
rooted in principles of equity, to allow challenges
to decades-old non-capital convictio ns, absent the
most compell ing showing of good cause justifying
such a delay, is not equitable to the State and offends
the interest society has in finality of j udgments in
criminal cases.
From both Cm'l'io and Patterson, we learn the practitioner
must determ ine whether a considerable time lapse has transpired from the date of conviction to the date of the fili ng of
the writ and whether the issue concerns o ne of constitutional
or one of mere statutory violation.
In Ex parte Fontwot, 3 S.W.3d 32 (Tex.Crim.App. 1999), the
Court denied relief to a habeas applicant based up o n the
controverting affidavit filed by his trial co unsel. Applicant
contended that he was den ied an opportunity to file a pro
se petition for discretionary review because his appellate
attorney did not timely advise him as to his right to pursue
discretionary review. In respo nse to this allegation, counsel
filed an affidavit in which he stated that, although he did
not have any independent recollection of this case, h e was
certain he communi cated to applican t that his appeal had
been affi rmed. 1n his concurrence, Mansfield stated: " I
concur in the resu lt as applicant is not entitled to relief. I
would deny this application, having been filed 14 yea rs after
his conviction, as being barred by laches."

VIII. Equity, Extradition and Laches.
In Ex parte Eom, No. 05 -02-0 1670-CR, 2002 Tex. App. LEXrS
8660 (Tex. App. - Dallas 2002 )(unp ublished ), Applicant
appealed th e Trial Cour t's order denying his application
for writ of h abeas corpus. In a single point of error, Eom
contended the trial Court erred in denying his application
because the extraditio n documents on their face were not
in order. Specifically, he asserted the warra nt's supporting documents showed that extradition was barred by the
doctrine of laches.
The Court held:
Here, the governor's warrant authenticated th e
s upporting papers, which included a copy of an
affidavit before a magistrate with an accom pany-
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ing warrant of arrest issued on it. Thus, the burden
shifted to Eom to show that the warrant was no t
legally issued. See Stelbacky, 22 S.W.3d <I t 587. In
making this showing, Eom relies on the equit<~ble
doctrine of lach es . However, in <Ill extraditio n
matter, Courts of the asylum state (Texas) have
no authority to consider equitable iss ues. See itf.
Moreover, although coined as laches, Eom's request
is effectuall y a speedy trial claim, which is beyond
the permissible inquiry for the asylum state in an
extradition case and is a matter for the Courts of
th e demanding s t<~te.
The Court rules that equitable issues have no moment in
extradition matters.

IX. Equity and Estoppel.
In Bingham v. State, 987 S.W.2d 54 (Tex. Crim. App. 1999),
the Court determined whether estoppel bars a party from
complaining abo ut the <1dmission of his/her admissions
agai nst interest. The Court held: "While statements against
interest are admissible due to their r eliability, admissions
by party-opponents are admissible precisely because they
are being admitted agai nst the party alleged to have made
those statements. Thus, that party cannot complain of an
inab ility to cross-examine him/herself, and since s/he is
their author, s/he is estopped from complaini ng of their
unt r ustworthiness."
In Trevino v. State, 99 1 S.W.2d 849 (Crim. App. 1999),Appcllant argued that his own alleged statements were rank
h earsay, not admissible under any hearsay excepti on. Tex.
R. Evid . 801 et seq. The State responded that Appellant's
s tatements were not hea rsay but ad missions by a p<~ rty-op
ponent. Tex. R. Evid. 80 1(e)(2).
The Court held:
T he State correctly argued that Rule 801 (e)(2)(A)
plainl y and unequivocally states that a criminal
defendant's o wn stateme nts, when being offered
against him, are no t hears<1y. See also Drone v. State,
906 S.W.2d 608, 61 1 (Tex. App.- Austin 1995,
pet. ref'd); Cmminglwm v. State, 846 S.\V.2d 147
(Tex. App. - Austin 1993) aff'd on other grounds,
877 S.W.2d 310 (Tex.Crim.App. 1994). This ru le
recognizes that the out-of-Court statements of a
party differ from th e out-of-Court statements of
non-parties, and r<~ise different evidentiary concerns. See Bingham v. Sta te, 987 S.W.2d 54, 57 (Tex.
C rim.App., 1999); Bell v. S tate, 877 S.W.2d 21, 25
(Tex. App. -Dallas 1994, pet. ref'd). A party's own
statements are not hearsay and they are adm issible
on the logic that a party is estopped from challenging the fundamental reliability o r trustworthiness
of his own statements.

24 VOICE FOR THE DEFENSE

l·larch 2005

Si milarly in Arroyo 11. Sta te, 11 7 S.W.3d 795 (Tex.Crim.App.
2003), the Court decided whether the State was esto pped
from objecting to the defendant's impeachment proffer of
a ra p sheet on the pa rt of the State's witness on the basis
of failu re to establish ide ntity of the witness. At a pretrial
hea1:ing, the State notified th e defense that the witness was
the owner of the rap sheet.
The Court held:
We have recognized before that a party may be
estopped from asser ting <1 claim that is inconsistent with that party's prior con duc t. For example,
in S tate v. Yount, 853 S. W.2d 6 (Tex.Crim.App.
1993), we held that th e appe llee, who had been
indicted fo r involuntary manslaughter but who had
requested and received a jury charge on the lesser
included offense of d riving while intoxicated, was
estopped from complaining that his conviction of
that lesser included o ffense was barred by limitations. We explained that "appellee cannot benefit
from the lesser included offense instruction and
then attack his conviction of that lesser included
offense on limitations grounds." Itf. at 9. Similarly,
in Prystash v. Sta te, 3 S.W.3d 522 (Tex. Crim. App.
1999), cert. denied, 529 U.S. 1102, 146 L. Ed. 2d
782 , 120 S. Ct. 1840 (2000), we held th at the ap pellant, who had affirmatively requested that the
trial Court not submit to the jury one of the special
issues statutorily required for capital sentencing,
was estopped from argui ng o n appeal that the trial
Court had erred in not submitting the special issue. We explained that "we will not permit [an]
appellant to comp lain of the trial Court's de leting
a jury charge as he requested ." Id. at 532.
In the instant case, the State respond ed to appellant's Brady m o tio n by givi ng him Bivi ns' rap
sheet. The State did not qualify that rap sheet in
any way. The State, in effect, represented that the
infor m ation in the rap sheet was correct. Appellant then reasonably relied upo n that rap sheet in
acquiring the defense exhibits in question. We hold
that the State, once it tendered Bivins' rap sheet to
appellant without qualification, was estopped from
thereafter claiming that the defense exhibits were
inadm issible on the gro und of identity.
Take heed tbat A rroyo is the only case cited in this pa per
in which the Court employs an equ itable doctrine in favor
the of defense. O n remand, the Court of Appeals fo und
the error harmless. Arroyo v. State, 123 S.W.3d 577 (Tex.
App. - San Antonio 2003, pet. ref'd) .
In Ex parte Wil/iams,65 S.W.3d 656 (Tex. Crim . App. 2001),
the Court considered a habeas challenge to a probation

revocation. Applicant initially received a probated sentence for a crime which was not probation eligible. He
was eventually revoked and sentenced to the penitentiary.
On habeas, he challenged his guilty plea and argued the
plea was involun tary; i.e., that, had he known the offense
was on e which is not eligible for probation, he "may not
have plead [guilty] at all." The Co urt held that because he
received probat ion Williams failed to show he was harmed
by the illegal grant o f probation.
ln her concurring o pinion, Judge Keller wrote:
We most recently articulated the doctrine of estoppel in Prystnsh v. State. In that case, upon the
defendant's request, the trial Court did not submit
the anti-parties special issue to the jury at the punishment phase of trial. On appeal, the defendant
contended that an answer to the issue was required,
und er the facts of the case, to authorize a death
sentence. We held that, because the defenda nt
requested the deletion of the issue from the jury
charge, he was estopped from complaining abo ut
its absence on appeal. We explained that estoppel
was distinct from waiver and "is part of the definition of what can constitute erro r, and-quite reasonably defines error of which a party may complain as
excluding those ac tions of the trial Court actually
sought by the party to the tribunal."
The question is whether an error capable of rendering a judgment or sentence void can be subject to
estoppel. Subject matter jurisdiction is immune to
estoppel considerations, but there arc several o ther
types of errors that render a judgment or sentence
"void," based o n lack of jurisdi ction or authority,
and the Texas Supreme Court has recognized that
at least one of these types of errors, lack of personal jurisdictio n, can be obviated by consent or
wai ver. Given the dearth of Texas caselaw o n the
relationship between estoppel and these kinds of
errors, I look to other jurisdictions for guidance.
After reviewi ng both Texas and out-of-state cases, I
co nclude that lack of subject matter jurisdictio n is
the only error that is not subject to estoppel.
Judge Keller concluded her concurrence:
By accepting the plea agreement, appellant gained
a bargained-for benefit th at should now estop him
from challenging the trial Court's authority. If appellant had challenged the plea agreement on direct
appeal from the original plea, he could have perhaps reasonably argued that he was not estopped
because he had not yet accepted the benefits of
probation. At this point in time, however, it is dear
that appellant did accept the benefits of probation
and he should be estopped from challenging the

trial Court's authority o n this matter.
The Court held that applicant was precluded from challenging a seemingly void judgment and sentence because
he received the benefit of the bargain and did not urge his
challenge on direct appeal. The Court leaves open the question of whether estoppel does no t apply to challen ge a void
judgment based upon lack of subject matter jurisdiction.

X. Estoppel and the Jury Charge.
In Ripkowski v. Stn te, 61 S.W.3d 378 (Tex.Crim.App. 1999),
a capital murder case, Appellant was estopped from complaining on appeal about th e absence of the mitigation
special issue at the punishment phase of trial.
The Court held:
The first difficulty app ellant's claims fa ce is the
estoppel rule recognized in Prystnsh v. S tnte. In
Prystnsh, the defense asked the trial Court not to
submit the anti-parties s pecial issue. We held that
the defendant was estopped from complaining
on appeal abo ut the absence of the issue - rega rdless of whether the issue was waivable. We
reasoned that a cru cial distinctio n exists between
the concepts of"waiver" and "invited error": "The
question was not whether [appellant] could waive
a right, it was whether he could complain of an action he requested." We held t hat the definition of
what can constitute error "excludes those actions of
the trial Court actually so ught by the party to that
tribunal." Although Mosley distinguished Powell
11. S tnte by emphasizi ng the d iffe rences between
the deliberateness and mitigat io n special issues,
Prystnsh subsequently overruled Powell by holding
that a party could estop himself from complaining
about tho failure to submit any issue, regardless of
the nature of the issue involved. Thus, Prystnsh's
holding goes beyond Mosley in barring a defendant
from complaining on appeal when he has procured
the absence of a special iss ue. Even if Mosley's dicta
o n waiving th e mitigation iss ue were completely
disavowed, Prystnsh would still stand as a bar to
relief in this case. Because appellan t requested
that the mitigation issue be omitted, he cannot
now complain about the trial Court's alleged lack
of authority to withdraw the issue from the jury's
consideration.
ln Smith v. State, 74 S.'N.2d 868 (Tex.Cri m.App. 2002), a
capital murder case, Appellant argued the State waived
its right to submit the issue of deli berateness in th e third
punishment phase hearing because it failed to _have the
trial Court present th e issue at the retrial. T he Co urt held:
"A defendant, however, is estopped fr om complaining on
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appeal of the omission of the deliberateness special issue
if the defendant invites the error of omission. Prystash, 3
S.W.3d at 532. Here, neither the defendant nor the State
invited the error of omission; the State did not procedurally
default. Id.; Busby, 990 S.W.2d at 268; Powell, 897 S.W.2d
316-3 18."

XI. Estoppel and Fundamental Error.
In Saldano 1'. State, 70 S.W.3d 873 (Tex.Crim.App. 2002) ,
the Court recognized three subjects of appeal which would
not estop a defendant from seeking appellate review.
The Court held:
Jvfarin has been a watershed decision in the law
of error-preservation. After Mari11 we have held

that a right that formerly was thought to be "waivable only" actually requires an objection at trial.
We have held that some requirements that were
formerly held to be absolute requirements are
not. We have held that a party may be estopped
from relying on an absolute requirement. On
the other hand, we have recog nized three more
absolute requ irements since Marin: a co nstitutional requiremen t that a district Court must
conduct its proceedings at the county seat, th e
constitutional prohibition of ex post facto laws,
and certain constitutional restraints on the com ments of a judge.
In Light v. State, 15 S.W.3d I 04 (Tex.Crim .App. 2000),
the State asked the Court of Criminal Appeals to review
whether the Court of Appeals properly addressed an argument it raised in its appellate brief. See Light v. S tate, 993
S.W.2d 740 (Tex. App. Aust in 1999).

to address a reply to point of error on appeal is to
vacate and remand the case to the Court of appeals
to consider the neglected argument) .
The dissent complained that the Court of Appeals addressed all arguments raised by the state in its brief to that
Court, which is all it was required to do. In its brief to the
Court of Criminal App ea ls, the State appeared to make an
additional argument: that Appellant was estopped by his
personal admission from complaining abo ut Jack of personal service. Tbat argument was not made to the Court of
Appeals on original submission, but was first argued on the
state's motion for rehearing, and then only in a footnote.
The Court of Appeals overruled the motion for rehearing,
and was within its discretion in doing so. Rochelle v. S tat e,
791 S.W.2d 121, 124-25 (Tex. Crim. App. 1990).

XII. Conclusion.
Equity is currently being employed by the Courts to thwart
attack by the defense. In the cases cited, with the exception
of Peacock and Arroyo, criminal defendants were precluded
from bringing successful legal attacks based upon equity.
Peacock yielded a strong dissent. A rroyo was remanded and
ultimately affir med because the error was held harmless.
Wheth er equitable principles will ever find favor with the
defense remains to be seen. When the State urges a position at trial, the reviewing Court may traditionally use any
applicable theory oflaw to sustain denial of the defendant's
motion to suppress. Appellants shonld argue reliance upon
the State's representation to the t rial Court and should
argue estoppel upo n appeal in the event the State seeks an
affirmance upon a theory not urged at the trial Court.

The Court vacated and remanded:
The Courts of appeals are required to review every argument raised by a party that is necessary
to the disposition of that appea I. See Tex. R. App.
Proc. 47.1(a); Davis v. State, 8 17 S.W.2d 345, 346
(Tex. Cr. App. 1991) ( hold ing that the Courts
of appeals should not dismiss a po int of error
when it is properly briefed by a party). Failure
by a Court of appeals to address a point of error
properly raised by a party requ ires rema nd for
consideration of that point of error. See Davis,
817 S.W.2d at 346 (remandi ng a neglected poin t
of error to the Court of appeals for consideration);
cf. Weatherford v. Sta te, 828 S.W.2d 12, 13 (Tex. Cr.
App. 1992) (holding that the remedy fo r a failure
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(Note: January/February 2005 Motion of the Month was provided b y Clay Conrad.)

IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
JUDICIAL DISTRICT
THE STATE OF TEXAS

v.
NO DEFENDANT
MOTION TO HOLD TEXAS SENTENCING SYSTEM FOR FIRST DEGREE FEWNIES UNCONSTITUTIONAL.
TO THE HONORABLE JUDGE OF SAID COURT:
Comes now
, and would move this H o norable Court to hold § 12.42 of the Texas Penal Code uncon stitutional, as applied, under the Eight and Fourteenth Amendments to the United States Constitution, and would
show the Court the following:
l. The Defendant is charged with the offense of _ _ _ _, Texas Penal Code§_ which is a first degree Felony.

2. The Defendant, should he be fou nd guilty, would therefore be subject to a punishment ranging from a minimum
of five years, to a maximum of life.
3. No Texas sta tute, case-law, rule, or regulation establishc's what facts, or circumstances if found true, would guide
the party imposing sentence, (j udge or jury) as to what would be an appropriate sentence. The sentencing authority
has totally unbridled, unrestrained and unguided discretion in fi xing sentence. Given the extremely wide range of
punishment, such lack of guidance renders the imposition of any sentence arbitra r y and capricious.

4. A system that as applied, results in the affixing of a sentence that is arbitrary and capricious, is unconstitutional
under the Eighth and Fourteenth Amendments to the United States Constitution as it is cruel and unusual, as well
as a violation of the due process rights of the defendant.
Wherefore Defendant _ _ _ __

seeks a hearing, and at the end of said hearing for an order that:

l. The c urrent Texas system of unguided sentencing for first degree felonies is un constitutional.

2. That the parties be directed to submit to the Court a list of factors that wo uld be appropriate to instruct and
guide the imposition of sentenci ng. If the parties are unable to agree as to a single recommendation within th e
next 30 days, then each party has 30 days thereafter to subm it to the Court such list of factors and the weight to
be given such fac tors.
3. That the Honorable Court not proceed with this case until the issue as to what factors will be considered in affixing a punishment are decided by the Co urt.
4. Such other relief due the Defendant under the Constitution and laws of the United States and the State of Texas.

l~espectfully subm itted,
El Paso County Public Defender
Clara Hernandez

B~ -------------------SCOTT E. SEGALL
Attorney for Defendan t
State Bar No.
Address:
Telephone:
Fax:

28 VOICE FOR THE DEFENSE

March 2005

CERTIFICATE OF SERVICE
I,
, hereby certify that a true and correct copy of the foregoing MOTION TO HOLD TEXAS SENTENC ING SYSTEM FOR FIRST DEGREE FELONIES UNCONSTITUTIONALhas been hand-delivered to
the District Attorney's Office, address: - - - - - - -- - - - - -- - - - - - -on this the _ _

day of _ __ _ _ __ , 2005

Attorney for Defendant

IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
_

_

JUDICIAL DISTRICT

THE STATE OF TEXAS

v.
NO DEFENDANT
BRIEF IN SUPPORT OF MOTION
TO TH E HONORABLE JUDGE OF SAID COURT
Comes now the Defendant in the above entitled and numbered cause and in support of his motion to hold §12.42
of the Texas Penal Code unconstitutional, and would show the Court the following:
ISSUE
Whether the Texas Punishment Statutory System, as applied, resulted in a violation of th e Eighth Amendment to
the United States Constitution.
FACTUAL BASIS
Texas law grants to the sentencing authority in this type of case a large penalty range, from 5 years to life. There is no
guidance as to what is an appropriate sentence or what facts would justify a sentence. The result is the a rbitrary and
capricious imposition of punish ment.
The Eighth Amendment to the United States Constitution prohibits cruel and unusual punishment. which includes punishment
that is arbitrmy and capricious. Due Process, which applies this Bill of Rights prote<:tion to state actions, demands no less.
Prior to 1974 juries in Texas on the most serious of felonies such as robbery with firearm cases had a range of punishment that was from not less than five years to dea th. There were no statutO!")' regulations as to which of these extremes
·w as appropria te. The United Sta tes Supreme Court h eld that such unbridled and undirected discretion violated the
Eight Amendment ban on cruel and unusual punishment. Furman v. Gen·gia 408 U.S. 238 (1972)
The Texas Court of Criminal Appeals noted the difference between the old murder statute and the statue passed by
t he Legislators in response to Furlll(lll.
A jury may n o longer choose fi·om a range of two years to life to death. Further, in order to impose the death penalty,
the jury must find beyond a reasonable doubt and must respond affirmatively to two or three questions, depending
on the circumstances. These questions direct and guide their deliberations. The)' channel the jury's consideration
on punishment and effectively insure against the arbitrar)' and wanton imposition of the death penalty.

Jurek v. State, 522 S.W.2d 934,939 (Tex.Crim.App., 1975)
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The punisshment for the most serious offenses, other than capital murder was changed after Furman to a range of five
years to life. But unlike the capital murder statute where the jury was given some guidance as to the factors to consider
in assessing punishment, the jurors in a first degree case have none. They, or if the Defendant elects, the judge, can be as
nice or mean ass/he wants to be, without any guidance as to what would in fact be appropriate. \>\'hat are the standards
by which citizens ca n an ticipate whether or not any sentencing recommendation by the State's attorney should be accepted as both reasonable and a likely outcome of the litigation? The law, in order not to be arbitrary and capricious
must be within reason. The Supreme Court in Weems v. U11ited States, 217 U.S. 349, 381 ( 1910) fou nd unconstitutional
a Philippines sta tute as it permitted the sa me punishment for a fa lse entry in the government books as fo r steali ng
tho usands of dollars. The Court analyzed the history of the Eighth Amendment a nd found where there was good reason
for harsh punishment, no constitutional violation occurred. The Court, for example, examined a New Mexico Territory
law authorizing death for armed robbery of a train. The Cour t noted that train robbery was a grievous p roblem in the
territory at the time. Most releva nt, the Cou rt noted there were many fac tual bases for the fixing the range of punishm ent, based on just what it was the defendant in the case had done.
T he Supreme Court of the territory discussed the purpose of the Eighth Am end ment and expressed views opposed to those we announce in this opinion, but finally rested its decision upon the conditions which existed
in the Territory and the circumstances of terror and danger which accompanied the crime denounced. So also
may we mention the legisla tion of some of the States enlarging the common-law definition of burglary, and
d ividing it into degrees, fixing a severer punishment for that committed in the night time from that committed
in the day time, and for arson of buildings in which human beings may be from arson of buildings which may
be vacant. In all such cases there is something more to give character and degree to the crimes than the seeking
of felonious ga in and it may properly become an element in the m easure of their punishment.

Weems v. United States, 217 U.S. 349,379-380 (1910)

The punishment is not necessa rily the evil; rather, the evi l is in how the punishment is determined.
There is evidence that the provision of the English Dill of Rights of 1689, from which the language of the Eighth
Amendment was taken, was concerned pri marily with selective or irregular application of harsh penalties and
that its aim was to forbid arbitrary and discri mi natory penalties of a severe nature.

F11m1r1n

1'.

Georgia, 408 U.S. 238,243 (U.S., 1972)

There is absolutely no regularity in the application of Texas' first degree punishment. In reality, the unguided range is
from probation to life in prison. All the evils noted by the Suprem e Court in Furman can be visited upon a hapless and
not very congenial defendant.
The words "cruel and unusual" certainly include penalties that are barbaric. But the words, a t least when read
in light of the English proscription against selective and irregular usc of penalties, suggest that it is "cruel and
unusual" to apply the death penalty - or any other penalty - selectively to minorities whose numbers are
few, who are outcasts of society, and who are unpopular, but wh01i1 society is willing to see suffer though it
would not countenance general application of the sa me penalty across the board. [footnotes omitted]
Furman v. Gerrgia, 408 U.S. 238, 244-245 (U.S., 1972)

The argument here is no t that a ny possible sentence would be grossly disproportionate to the crime committed. The
argument is the factors that would indicate whether or not the sentence was unc.:onstitutionally grossly d isproportionate are not part of the sentencing procedure. The analysis by an appea ls Court to determine if a sentence is or is not
unconstit utionally disproportionate include:
·
A Court's proportionality analysis under the Eighth Amendment should be guided by objective criteria, including
(i) the gravity of the offense and t he harshness of the penalty; (ii) the sentences imposed on other criminals in the
same jurisdiction; and (iii) the sentences imposed for commission of the same crime in other jurisdictions.

Solem

I'. Helm, 463 U.S. 277,292-293 (1983)
The Supreme Court in So/em lists a number of factors for a proper sentence. The court suggested the ha rm caused, the
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relative culpability of the Defendant, the penalty of other more serious crimes, as well (as was pointed out in Weems
supm) as the current public problem that crime poses at the time and place.

The system is dearly backward facing where the result, reached by emotion with no objective criteria is judged good or
bad by standards of objective observation.
The Supreme Court has noted that sentencing must be based not on whim of the person deciding the fate of the defendant, but on community stllndards, that are evolving over time.
The Eighth Amendment succinctly prohibits "excessive" sanctions. It provides: "Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted:' ... Vve explained "that it
is a precept of justice that punishment for crime should be graduated and proportioned to the offense." Id., at
367 ... because such a sanction would be excessive. As Justice Stewart explained in Robinson: "Even one day in
prison would be a cruel and unusual punishment for the 'crime' of having a common cold." Id., at 667.
The basic concept underlying the Eighth Amendment is nothing less than the dignity of man ... The Amendment
must draw its meaning from the evolving standards of decency that mark the progress of a maturing society
Atkins 1~ \firginia, 536 U.S. 304,31 1 (2002)

The Court in Atkins then examined legislation of the several states to determine the direction and force of evolving
standards.
We have pinpointed that the "clearest and most reliable objective evidence of contemporary values is the legislation enacted by the country's legislatures
Atkins v. \fi rginia, 536 U.S. 304, 312 (2002)

The following States have enacted guidelines or guidance for the imposition of sentencing (with citations to examples):
Kansas K.S.A. 1993 Supp. 21-4724(d)
Washington Sentencing reform act of 1981 , \"lash Rev. Code §9.94a.120
Tennessee Tenn. Code. Ann. §40-35-115
Florida Fla. Stat. §921.0012 (2003)
Pennsylvania 42 Pa.C.S. §9781
Massachusetts ALM GL ch. 211E, §4
Louisiana La. C.Cr.P. Art. 881.4
South Carolina S.C. Code Ann. §24-26-20 (2003)
New Mexico N.M. Stat. Ann. §9-3-10 (2003)
District of Columbia D.C. Code §3-1 OS (2003)
Minnesota D. Minn. LR 83.10, {2003)
Alabama Code of Ala. §12-25-34 (2003)
Illinois 730 ILCS 5/5-5-1 (2004)
Colorado C.R.S. 18-1- 102.5 (2003)
New Hampshire, RSA Const. Pt. 1, Art. 18 (2003)
New York NY CLS Penal §60.00, (2003)
Georgia O.C.G.A. §17- 10-6.1 (2002)
Alaska AS 12.55.005
California has e:\:tensive legislative mandated sentencing for many specific offenses, although it does not have rigid guidelines.
Delaware none binding truth in sentencing guidelines II Del. C. §6581 (2003)
Michigan MCR 6.425
Wisconsin Wis. Stat. §973.30
Oregon TITLE 14. PROCEDURE IN CRIMINAL MATTERS GENERALLY
Utah Utah Code Jud. Admin. Appx D. Authority for sentencing guidelines. (2003)
Maryland Md. CRIMINAL PROCEDURE Code Ann. §6-211 (2004)
Michigan MCLS §769.31 ·
Okalahoma is considering legislation see 2003 OK sb807
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And of course the Federal Government.
The Supreme Court in upholding the Federal Sentencing guidelines noted that the system then in place, like Texas,
afforded the sentencing judge wide discretion as to what was appropriate, without gu idance. Serio us disparities in
sentences, however, were common.
Fundamental and widespread dissatisfaction with the uncertainties and the disparities continued to be expressed. Congress had wrestled with the problem for more than a decade when, in 1984, it enacted the sweeping
reforms that arc at issue here.

It observed that the indetermina te-sentencing system had two "unjustifi[ed]" and "shameful" consequences.

Jd., at 38, 65. The first was the great variation among sentences imposed by different judges upon similarly
situated o ffenders. The second was the uncertainty as to the time the offender would spend in prison. Each was
a serious impedintent to an evenhanded and effective operation of the criminal justice system.

Mistretta

11.

United States, 488 U.S. 361,366 (1989)

The Texas system, as used in this case, results not in an evenhanded and effective system, but rather the opposite, an
arbitrary and capricious imposition of punislm1ent.
The El Paso Court of Appeals has noted in the punishment phase, no facts need be proven to justify any particular
sentence.
Admissibility of evidence at the punishment phase of a non-capital trial is a function of polic)' rather tha n
relevancy. Evidence admitted to inform the jury's punishment decision is not a question of logical relevance,
as there are no distinct facts to be proven. [footnote omitted]

lvfrtlwmmad 11. State, 46 S.W.3d 493,498 (Tex. App. El Paso, 2001)

What is Arbitrary:
Main Entry: ar·bi·trary
Function: adjecti11e
1 :depending on individual discretion (as of a judge) and not fixed by law <the manner of punishment is arbitrary>
2 a : not restrained or limited in the exercise of power : ruling by absolute authority <an arbitral)' government> b : marked by or resulting from the unrestrai ned and often tyrannical exercise of power <protection
from arbitrmy arrest a nd detention>
3 a : based on or determined by individual preference or convenience rather than by necessity or the intrinsic
nature of something
Merriam Webster on-line http://www.m-w.com/

What is Capricious?
Main Entry: ca•pri·cious
Function: adjectil'e: governed or characterized by caprice: impulsive, unpredictable
Merriam vVebster on-line http://www.m-w.com/
A system that imposes punishment, not based on any fact found, on a range from five minutes to life, can be nothing
but unrestrained exercise of power, impulsive, and unpredictable. A violation of the Constitutional right that excessive
bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

The Eighth Amendment to the United States Constitution reads as follows:
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T11is Honorable Court h as the power to enforce the Const itution of the United States, as well as the hon or a nd duty
to do so.
Judicial power certainly includes the power to enforce the constitutions and laws of the Un ited States and the
State of Texas.

State v. Terrazas, 962 S.W.2d 38, 40 (Tex.Crim.App., 1998)
The Defendant seeks a hearing to establish the perimeters of this litigation. The State and Appellant should be given
an opportuni ty to suggest what guidance is appropriate for the fi..xing of a sentence in a case such as this, and the court
enter finding of conclusions of law as to what factors should and were used. In that way, even without legislative guidance, the proper end of the crimi nal justice system can be achieved.
To enforce an d protect constitutional rights, Courts must have authority to fashion appropria te remedies for
violations of constitutional rights. Th e only questions in such cases are whether there was a constitutional
violation and what is the appropriate remedy.

Stnte ''· Termzns, 962 S.vV.2d 38, 40 (Tex.Crim.App. , 1998)
Due Process, and the Eight amendment demand no less.
Wherefore, the Defendant prays for relief as setout in the l\11otion now pending
Respectfully Submitted,
El Paso County Public Defender
Clara Herna ndez

BY: -------------------

Scott E Segall
Attorney for Defendant
State Bar No.
Address:
Telephone:
fax:

CERTIFICATE OF SERVICE
I, bereby certi~r that a true and correct copy of the foregoing BRIEF ON MOTION TO HOLD TEXAS SENTENCING SYSTEM FOR FIRST DEGREE FELONIES UNCONSTITUTIONALhas been hand-delivered to the D istrict
Attorney's Office,
address:
on this tbe ____ day of _ _ _ __ __ ., 2005

Attorney fo r Defendant
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$10,000 Check!
In a special ceremony Marc/1 1, 2005, The L11bbock
Criminal Defense LmvyersAssociation presented a
$10,000 check to the Texas Tech Law School Foundation to benefit the Texas Tech Criminal Justice
Clinic. The money was donated from proceeds
of LCDLA's 25th Anniversmy Event in January.
Pictured left-to-right are: TTUSL Dean Walter
Huffman, Professor Larry Cunningham, LCDLA
member Chuck La11ehart, a11d LCDLA President
Fred Stangl.

Texas Criminal Defense Lawyers Educational Institute
Endowment Program

\J

TCDLEI has created an endowment program to ensure continuing legal
: education for tomorrow's criminal defense lawyer.

- Make YOUR contribution TODAY!

WALDEN, PLATT & ASSOCIATES
IMPAIRED DRIVING CONSULTING & EXPERT WITNESS SERVICES

We Specialize in:
• DWI Consultation (Felonies & Misdemeanors)
• NHTSA Standardized Field Sobriety Testing
(SFSD Administrative and Scoring Analysis
• In Car Evidentiary Videotape Analysis
• Expert Witness Testimony and Technical
Reporting
• Performance Evaluations and Assessment
• NHTSA SFST Certification Training Courses
(SFST Practitioner & Instructor Certification}

Experience, Trust, Results ...
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Walden Platt & Associates is dedicated to providing solid technical
expertise and assistance in analyzing facts surrounding persons who
have been charged for offenses arising out of being under the
influence of alcohol or other drugs. If you are seeking a professional
organization that can assess and articulate impainnent indicators
and provide expert testimony on a wide variety of impaired driving
related issues then please consider our services for your next case

SFST PRACTITIONER
APRIL

28-30, 2004

Walden, Platt & Associates
219 North Main, Suite 406
Bryan, Texas 77803
979·822-3060 (Office)
E-mail: wpasso@cox-intemet.com

CERTIFICATION COURSES
FORT WORTH, TEXAS

A

Walden, Platt

&

Associates

TCDLA Membership Directory
Information Update
Calling all members. It's time for the 2005 -2006 TCDLA Membership Directory.
Please review your information from the 2004-2005 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to marisolw@tcdla.com by May 2, 2005.
[

Current members as of May 30, 2005 will be included.
Questions about your membership status?
Emalllnfo@tcdla.com

Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
name____________________________________________________________________
firm_____________________________________________________________________

add~ss__~-------------------------------------------------------------c ity, state, zip_____________________________________________________________
office phone._____________________________

office fax._________________ _____

email address._________ _____________________________________ _ _________
spouse' s name (if applicable}___________ ________________ ____________ ___

0 Please check if you ore an investigator.
0 Please check if you ore a member of a local criminal defense bar association.
Which one?___________________ _ ___
0 Please check if you are interested in advertising in the membership directory.
An ad kit will be moiled to you.
The following questions are optional and ore for internal statistics ONLY. They will not
be included in the direc tory or any other publication or distributed at any time.
age
se
ethnicity_______ ___
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SUPREME COURT
Aggravating factors not unconstitutionally vague:
Cert. to 6'h Circuit (359 F. 3d 785)- Reversed
Bellv. Cone, _ U.S._ (No. 04-394, 1/24/05); Opinion: Per Curaim (unanimous).
Cone was convicted of two counts of first degree murder for the beating deaths of an
elderly couple during the course of a burglary. In the sentencing phase the jury found four
aggravating circumstances that outweighed any mitigating evidence and sentenced him to
death. The circumstance pertinent to this decision was that Cone's crime was "especially
heinous, atrocious, or cruel ." The Tennessee Supreme Court affirmed, holding the jury's
findings regarding the aggravating circumstances were clearly shown by the evidence. Si.xth
Circuit granted habeas relief, finding the"especially heinous, atrocious, or cruel" aggravator
was unconstitutionally vague under the Eighth Amendment. Though Tennessee case law
does construe the aggravator narrowly, the 6th Circuit found the state court simply satisfied
itself that the language applied to Cone's crime.

Cynthia Hampton

Held: Statutory aggravating circumstances are not unconstitutional where a narrowing constmction is applied on appeal. A federal court must not presume that a state court
failed to apply its own law. Court found the 6th Circuit erred in finding the state court failed
to apply the narrowing construction. The state court's opinion stated the jury's finding was
supported by the evidence. The Court also concluded that even without a presumption in
favor of the state court, it would still find the state court had applied the narrowing construction because the facts and reasoning of its decision in Cone are closely analogous to
other cases in which the state court had affirmed death sentences. Finally, the Court found
that narrowing construction itself was not unconstitutionally vague.
Cert. to Illinois Supreme Court (207 Ill. 2d 504, 802 N.E.2d 202) -Vacated and Remanded
Dog sniff during illegal traffic stop did not violated 4'h Amendment.
11linois 1'. Cnbnllcs, _ U.S._ (No. 03-923, 01/24/05); Opinion: Stevens; Dissents: Souter &
Ginsburg; Rehnquist not participating. (6-2 opinion).

Mike Charlton
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Trooper Daniel Gillette stopped Caballes for speeding. After Gillette radioed the police
dispatcher Trooper Craig Graham arrived with a narcotics-detection dog, which alerted to the
truck, where marijuana was found. The incident lasted I 0 minutes. Caballes was convicted
but the Illinois Supreme Court reversed, after concluding the dog sniff was cond ucted w ithout any specific facts to suggest drug activity and thus exceeded the scope of the traffic stop
in violation of Caballes' Fourth Amendment rights. Supremes granted certiorari to decide
"whether the Fourth Amendment requires reasonable, articulable suspicion to justify using
a drug-detection dog to sniff a vehicle during a legitimate traffic stop."

Held: A dog sniff occurring during a lawful traffic stop does
not exceed any constitutional rights when it reveals possession
of a substance that was n ot a legitimate interest in privacy.
The Court heJd that conducting a dog sniff would not change
the character of the traffic stop unless it infringed on a privacy
interest. The Court concluded that a dog sniff to the outside of
the vehicle while Caballes was lawfully seized did not implicate
legitimate privacy interests since possessing contraband cannot
be deemed legitimate, reasoning that legitimate lawfi1l activity
would remain private as long as the drug dogs do not expose
noncontraband items that would otherwise remain hidden
from public view.
Cert. to Supreme Court of Mississippi (860 So. 2d 704)- Dismissed
Improvident Grant: n o federal claim raised in state court.

Ho1·vell v. Mississippi, _ U.S._ (No. 03-9560, 01/24/05); Per
Curiam.
Howell was convicted of murder and sentenced to death in
Mississippi. As part of his defense, he wanted lesser included
offense instructions on manslaughter and simple murder. The
trial court refused the request and the jury found Howell guilty
of capital murder and sentenced him to death. In the Mississippi Supreme Court, Howell claimed the trial court erred by
failing to give his requested instructions, arguing that if they
had been given, the jury could have found and returned the
lesser included offense of simple murder or manslaughter.
The Mississippi Supremes, however, disagreed and affirmed
the conviction explaining the case did not warrant instructions
on simple murder or manslaughter. ln the Supreme Court he
argued the Mississippi courts violated his Eighth and Fourteenth
Amendment rights by refusing to require a lesser included offense instruction.
Held: Certiorari was improvidently granted because Howell failed to raise a federal claim in the State Supreme Court.
Supremes asked Howell to address the question of whether he
had raised his federal constitutional claim to the Mississippi
Supreme Court. After Howell failed to address this question,
Court determined that he had not raised any federal claim in
the court below, thus, cert petition was dismissed as improvidently granted.
Cert. to the 7th Circuit- (375 F. 3d 508) -Affirmed (Booker);
Reversed (Fanfan),
Sentencing Guidelines violate the 6'h Amendment: United
States v. Booker and Frmfan, _ U.S._, 125 S.Ct. 738; 160
L.Ed.2d 621 (2004); Opinion: Stevens (plurality) & Breyer (plurality); Dissents in part: Stevens, Scalia, Thomas & Breyer.
Booker was convicted of possession with intent to distribute
crack cocaine. The jury found he had possessed at least 50 grams
of crack cocaine, but the judge held in a post-trial hearing that
he possessed an additional 566 grams of crack, which required

a sentence between 360 months and life imprisonment. The
judge sentenced Booker to 30 years, although the facts found
by the jury verdict would have allowed a range up to 21 years,
ten months in prison. Seventh Circuit reversed, finding the
usc of post-trial facts conflicted with Apprendi v. New Jersey,
530 U.S. 466, (2000), which requires that facts used to increase
sentences must be submitted to a jury and proved beyond a
reasonable doubt. Court also relied on Blakely v. Washington,
542 U.S. _ (2004), which confines the statutory maximum
for state sentencing ranges to facts reflected in a jury verdict or
admitted by the defendant. Court remanded the case to either
sentence Booker to ranges found on the jury's findings or to
hold a sentencing hearing before a jury.
Held: Sentencing ranges applied under the Sentencing
Guidelines violate the SixthAmendment when judges consider
facts found outside the trial by a preponderance of evidence.
Supremes held the Guidelines have the force and effect of law on
judges determining sentences. The Sixth Amendment as construed in Blakely applies to the Federal Sentencing Guidelines.
In Blakely, the Court relied on ]ones v. United States, 526 U.S.
227; Apprendi v. New jersey, 530 U.S. 466; and Ring v. Arizona,
536 U.S. 584, which made clear "that the 'statutory maximum'
for Apprendi purposes is the maximum sentence a judge m ay
impose solely 011 the basis of tlte facts reflected ilz the jray verdict
or admitted by the defendant:' The Court further concluded that
18 U.S.C.A. §3553(b)(l), which makes the Guidelines mandatory, is incompatible with to day's Sixth Amendment "jury trial"
holding and therefore must be severed and excised from the
Sentencing Reform Act of 1984 (Act). Section 3742(e), which
depends upon the Guidelines' mandatory nature, also must be
severed and excised. So modified, the Act makes the Guidelines
effectively advisory, requiring a sentencing court to consider
Guidelines ranges, see §3553(a)( 4), but permitting it to tailor
the sentence in light of other statutory concerns, see§3553(a).
The Court does not strike down the entire statute, but only those
parts that require the judge to sentence the defendant based on
factors never considered by the jury such as role in the offense,
etc. Here, the judge's sentencing scheme violated Booker's right
to have the jury find the existence of"any particular fact" that
the law makes essential to his punishment.
Cert. to. 9th Circuit (337 F. 3d 1289) -Affirmed
Govemment may detain alien deemed inadmissible and ordered removed no more than 6mont11s: Clark v. Marti11ez, _
U.S. _ , 125 S.Ct. 716, 160 L.Ed.2d 734 (2005); Opinion: Scalia;
Dissent: Thomas.
Once an alien is deemed inadmissible to the United States
and ordered removed, the Secretary of Homeland Security
must remove her/him from the country within 90 days. In this
case, Martinez, a Cuban national, was deemed inadmissible
and ordered removed. He was not removed within the 90-day
removal period and instead was detained during that time. He
then filed a habeas corpus petition challenging his continued
detention. The Oregon District found that removal was not
reasonably foreseeable and ordered Martinez be released. The
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9th Circuit agreed and affirmed. Government filed cert.
Held: An inadmissible alien may only be detained for up
to six months and must be conditionally released after that
time if he or she can demonstrate that there is "no significant
likelihood of removal in the reasonably foreseeable future."
Supreme Court held the Secretary may detain inadmissible
aliens beyond the 90-day removal period, but only for as long
as is reasonably necessary to achieve removal. The statutory
language "may be detained beyond the removal period" applies equally to all aliens, whether or not those aliens have
been admitted to the countrr. Moreover, citing precedent,
the Court explained the presumptive period during which an
alien's detention is reasonably necessarr to effectuate removal
is six months. In this case the government has suggested no
reason the time reasonably necessary for removal is longer for
Martinez and has failed to show that a substantial likelihood
of removal exists.
Cert. to 8th Circuit (329 F. 3d 630) -Affirmed.
8 U.S.C. §1231 does not require acceptance by destination
country when alien is removed:
fama 1'. Immigration and Customs Enforcement,_ U.S._, 125
S.Ct. 694, 160 L.Ed.2d 708 (2005); Opinion: Scalia; Dissent:
Souter.
}ama is a Somalian citizen whose alien status in the United
States was terminated by a criminal conviction in 2002. The INS
brought a successful removal action against him. Jam a refused to
designate a country to be removed to, so the immigration judge
ordered him removed to his native country of Somalia. The
Board of Immigration Appeals affirmed the INS decision and
}ama did not appeal. He instead filed under the habeas statute in
the District Court of Minnesota, challenging his removal destination, and asserted that 8 U.S.C. §1231 (b)(2) requires consent
of the country to which an alien is being removed. He further
asserted that because Somalia has no functioning government,
it could not have consented to his removal there, and thus the
U.S. was barred from removing him to Somalia. District Court
agreed, but 8th Circuit reversed, holding that §1231 (b )(2) does
not require acceptance by the destination country.
Held: When an alien is found by the Board oflmmigration
to be ineligible to remain in the United States the advance.
exvlicit consent of the country to which the alien is being
removed is not required. Supremes looked at the statutorr construction and legislative intent of8 U.S.C. § 1231 and affirmed,
holding that explicit, advance acceptance by the destination
country is not required.
Cert. to 11th Circuit (349 F.3d 1320) -Affirmed
Overt Act Not a Required Element for Conviction of Conspiracy to Commit Money Laundering: Whitfield v. United States,
_U.S._ (125 S.Ct. 687, 160 L.Ed. 2d 611 (2005); Opinion:
O'Connor (unanimous).
Whitfield and Hall were principals in Greater Ministries
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International Church (GMIC), an organization which sold
fraudulent investments. GMIC held roadshow seminars to
recruit investors, promising 100 percent return through mining concerns and overseas investments, as well as donations
to charitable causes. In reality, GMIC had no genuine mining
operations or offshore bank accounts and made onlr minute
donations to charit}'. GMIC used stall tactics when investors
asked about their money and tricked them into reinvesting
their non-existent returns. Whitfield and Hall, along with
other co-defendants, were co.nvicted of multiple fraud and
conspiracy charges in Middle District of Florida. Whitfield and
Hall appealed, alleging numerous errors including the assertion
that they were erroneously convicted of conspiracy to commit
money laundering because the trial judge did not instruct the
jury that it was necessary to find proof of an overt act in order
to convict on the charge. The 11th Circuit affirmed, finding
proof of an overt act was not a requirement of the statute. The
circuits were split on whether 18 U.S. C. §1956(h) requires proof
of an overt act as a required element of the offense. Eleventh
Circuit found that §1956(h) docs not require proof of an overt
act br comparing it to the general conspiracy statute, 18 U.S.C.
§371 which explicitly requires proof of an overt act and following the Supreme Court's reasoning in United States v. Slwuani,
513 U.S. 10, in which the Court declined to find the overt act
requirement in a drug conspiracy statute by making the same
comparison.
Held: It is not necessary to find proof of an overt act in
order to convict on a charge of conspiracy to commit money
laundering under 18 U.S.C. §1956(h). Court finds Slwua11i
applicable. The Court further articulated the rule from Shabani and previous cases, that where Congress is silent as to the
requirement of an overt act to prove conspiracr, statutes will
not be interpreted to require an overt act. Court says Congress
was on notice of this rule of construction from previous decisions and must explicit!}' state an overt act is required if that is
Congress' intent. This rule will not be trumped by a showing
of contrary legislative history.

FIFTH CIRCUIT
Briseno permitted to file subsequent writ application:
In Re Jose Garcia Brise11o, No. 04-41650 (5'h Cir. 1/6/05 ).
(Congratulations to Dick Burr.).
In an unpublished order the 5'h Circuit finds Briseno entitled
to file a subsequent writ application because he has made out
a prima facie showing that his proposed writ raises claims not
previously presented in a prior application, and raises claims
that relr on a new rule of constitutional law made retroactive
to cases on collateral review by the Supreme Court, that was
previously unavailable. Moreover, Court finds Briseno bas made
out a prima facie case that he is mentally retarded and that he
was denied a jury determination of that fact. Therefore, Court
authorizes filing in district court of Briseno's successive writ
application.

[..**Recall that llriseno has already been denied relief on his
reta rdation claims by the CCA, who used his case to establish a
lest for determ ination of mental retardation. Briseno was not
retarded enough to satisfy the standards of the test. Ex Parte
Briseno, 135 S.W.3d 1 (Tex.Crim.App. 2004). ]
IMPORTANT CASE
Parolee has 11 liberty interest in not having sex offender conditions placed on his parole:
Colema11 v. Dretke, _ F. 3d_ (5'h Cir. No. 03-50743, 12/21/04);
Panel: Reavley, Benavides & Prado. Opinion: Reavley.
Colem an, not having been convicted of a sex offense, has
never had an o pportun ity to con test his sex offender status.
TCDJ now wan ts sex offender condi tions (registratio n and
therapy) placed on his parole. Question is whether the state
provided constitutionaUy sufficien t procedures before imposing
them . Court analogizes to Vitek ~~jones, 445 U.S. 480 ( 1980),
in which Supremes found unconstitutional a state law allowing
prison officials to identify inmates as mentally ill and transfer
them to mental institutions for involuntary co nfinement and
treatmen t without a heari ng. Applying Vitek in the sex offe nder
arena, the 9111 and 1 l'h Circuits have held that prisoners who have
not been convicted o f a sex offense have a liberty interest created
by the Due Process Clause in freedom from sex offender classification and conditions. Court agrees. Pacts here are materially
ind istinguishable fro m Vitek. As in Vitek, th e state imposed
stigmatizing classification and treatment on Coleman withou t
providing him any process. The state's sex offender therapy,
involving intrusive and behavior-modifying tech niques, is also
analogo us to the treatment provided in Vitek. Although many
parolees are required to par ticipate in some form of cou nseling
or treatment as a condition of their release, Court finds that,
due to its highly invasive nature, Texas' sex offender therapy
program is "quaJitatively different" from other conditions which
may attend an inmate's release.
H eld: The Due Pr ocess Cla use, as interp reted in Vitek,
p rovides Coleman with a liber ty inter est in freedom from
~ma and compelled treatment on wh ich his parole was
conditioned, and the state was required to provide p rocedural
protections befo re imposing s uch conditions. Because the
state cou rt held otherwise, its conclusion contravened clearly
established fede ral law. District court's denial of habeas relief is
therefore reversed. TDCJ may still condition Coleman's parole
on sex offender registration and therapy, but o nly if he is determ ined to constitute a threat to society by reason of h is lack of
sexual con trol. Absent a conviction of a sex offense, TCDJ must
afford him an appropriate hearing and find that he possesses this
offensive characteristic before imposing such conditions.
Failure to invite allocution at sentencing was reversible error:
United States 1'. Casas-Torrez, __ F. 3d _ _ (5th Cir. No. 030554, Dec. 10, 2004).
District co urt's failure to extend defendant an invitation

to allocute at sen tencing, as required by Ped. R. Crim. P.
32(i)(4)(A)(ii), constituted reversible plain error and required
that defendant be resentenced; the deprivation of t he right to
allocution was an error that was clear and obvious; fur thermore,
under United States 11. Reyna, 358 F.3d 344 (5th Cir. 2004) (en
bane), prejudice had to be presumed, as there was an opportunity for the violation to have played a role in sen tencing (defenda nt
was sentenced at the top of the Guidelines range; add itiona lly,
there was a factual d ispute abou t a Guidelines adj ustmen t for
brandishing a weapon that the defendant's allocution m ight
have borne upon ); finally, this case was not one of the "lim ited
class of cases" where the den ial of the right to allocution did not
affect the fai rness, integrity, o r p ublic reputation of the judicial
p roceeding, because, unl ike in Rey11a, the defendan t here was
not afforded any unusual or unique opportunity to present his
personal plea in mitigation of sentence.
Retaliation was not a crime of violence:
United States 11. Martinez-Mata, 393 f.3d 625 (5th Cir. 2004).
Defendan t's conviction for retaliation under Tex. Penal Code
§36.06 was not a "crime of violence" warranting a sixteen-level
en hancement under USSG §2Ll.2(b)(l )(A)(ii); first, under
United States v. Calderon-Pe11a, 383 P.3d 254 (5th Cir. 2004)
(ell ba11c), it is not permissible to look at the facts charged in
the indictment to determine whether an offense is a "crime of
violence"; second, even if the offense of retaliation is considered
to have multiple ways of defming"harm;' none of these requires
t he use of physical fo rce; third , even threatening to cause bodily
iujur}' does not necessarily enta il the use, attempted use, or
threatened use of force; accordingly, court vacated the sentence
and remanded fo r resentencing without the sixteen-level enhancement under USSG §2L1.2(b )(I )(A)(ii).
Pr ison disciplinary proceedings d id not violate due process:
Richards 1'. Dretke, 394 E3d 291 (5 th Cir. 2004).
District court reversibly erred in granting habeas relief to Texas
state prisoner based on the alleged unconstitutionality of the
p rison disciplinary procedures used to d iscipline petitioner for
an alleged assault on another inmate (by taking away"good time"
credits). Assuming arguendo that petitioner has a liberty interest
in his "good time" credits, prison d isciplinary proceedings do not
violate the D ue Process Clause where they have some basis in fact
and where the prisoner receives ( 1) advance written notice of the
claimed violation, (2) a written statement by the factfinderofthe
evidence relied on and reasons for the disciplinary action taken,
and (3) an opportunity to call wit nesses and present documentary evidence in his defense when permitt ing him to do so will
not be unduly hazardous to institutional safety or correctional
goals; moreover, the "some evidence" supporting a prison disciplinary action must consist of m ore than just info rmation fro m
a confidential informant, unsupported by any evidence tending
to support the informant's reliabil ity; here, however, there was
more than sufficient evidence - both fi·om the corroborated
CI statements in the offense report and from petitioner's own
admissions- to support the prison's disciplinary action.
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District court erred by not considering "due diligence" requirement of AEDPA before dismissing successor writ:
Johnson v. Dretke, 394 F.3d 332 (5th Cir. 2004).
Court of Appeals granted a certificate of appealability for
capital habeas petitioner's claims ( l) that the state had withheld
material impeachment evidence in violation of Giglio v. United
States, 405 U.S. 150 (1972} - namely, the accomplice's sworn
statement, made as part of the factual stipulation for his guilty
plea, that he, and not petitioner, had shot the murder victim;
and (2) that the state had knowingly presented false testimony
by allowing the accomplice to testify, without correction, thllt
petitioner, 11nd not the accomplice, had shot the vic tim; distr.ict
court erred in dismissing petition as successive and time-barred
without considering whether the state's f11ilure to d isclose the
11ccomplice's contradictory factual stipulation brought the petition within the "due diligence" exception to the AEDPA time
bar, see 28 U.S.C. §2244(d)(l}(D).
Portion of Commodities Exchange Act was not unconstitutionally overbroad:
United States v. Valencia, 394 F.3d 352 (5th Cir. 2004}.
District court reversibly erred in holding 11 portion of the
Commodities Exchange Act ("CEA" ), 7 U.S.C. §l3(a)(2),
unconstitutionally overbroad; the alleged unconstitution11lity
identified by the district court - namely, the statute's alleged
failure to provide for any scienter as to the falsity of natural gas
trade informAtion- could be remedied by giving the statute
a construction that applies the word "knowingly" to the fulsit)'
of the information provided, thus avoiding the criminalization
of innocent conduct; indeed, such a construction is required
under the principle that"as between two possible b1terpretations
of a statute, by one of which it would be unconstitutional and
by the other valid, [a court's] plain duty is to adopt that which
will save the [statute]."
Carrying steak knife in pocket may violate supervised release:
United Stntes v. Gnrcia-Mejia, 394 F.3d 396 (5th Cir. 2004).
Supervised release condition prohibiting defendant from
possessing "any other dangerous weapon" during the term of
supervised release was not unconstitutionally overbroad or vague;
while the condition could be read to apply to any number of
items even ifinnocently used - e.g., eating utensils and construction tools- supervised release conditions must be interpreted in
light of conm1on sense; under this "common sense" approach,
defendant will violate his supervised release only by possessing a
"dangerous weapon" in a context in which that dangerous weapon
has no legitimate, eveqrda)' use (e.g., defendant would not violate
condition by using steak knife in a restaurant to cut the meat he
was eating there, but he would violate the condition by carrying
a steak knife in his pocket for protection).
Ballistics expert testimony admissible; protective sweep justified; sentencing guidelines:
Uuited States v. Hicks, 389 F.3d 514 (5th Cir. 2004):
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(I) District court did not abuse its discretion in admitting
the testimony of a government ballistics expert who opined that
bullet casings found in the filed were field from a .30-.30 rifle
found in defendant's son's bedroom, because that testm10ny met
the reliability criteria of Daubert v. Merrell Dow Phnrmaceut icals,
Inc., 509 U.S. 579 (1993}; there was more than ample evidence to
permit the district court to find that the witness was a qualified
ballistics expert; moreover, the matching of spent shell casings
to the weapon that fired them has been a recognized method
of ballistics testing in the 5th Circuit for decades; moreover,
standards controlling firearms comparison testing exist, and
the expert testified that he followed well-accepted methods and
scientific procedures in making his comparisons; furthermore,
the expert relied on associationalliterature about firearms comparison testb1g that is authoritative in the field of firearms and
tool mark examination; finally, the expert testified that the error
rate of firearms comparison testing is zero or ncar zero.
(2) District court did not clearly err in finding that exigent
circumstances justified the SWAT team's warrantless entry
into defendant's house; first, the officers were confronted with
a suspect who they believed had just shot and killed a fellow
police officer; moreover, the officers reasonably believed that
defendant was armed and dangerous; the officers also had reason
to believe that defendant had gone to great lengths in the past
to avoid capture; likewise, although the officers had information that defendant was likely alone in the home, they did not
know for certain whether there were other persons inside;
finally, because the warrantless entry was not unreasonable,
the observations made by law enforcement while conducting
a permissible "protective sweep" under Maryland v. Buie, 494
U.S. 325 ( 1990), were likewise admissible.
(3) District court did not err in cross-referencing (pursuant
to USSG §2K2.l(c)} to the second-degree murder guideline
(USSG §2Al.2) instead of the involuntary murder guideline
(USSG §2Al.4}; by intentionally firing his gun at a police
officer's cruiser, defendant displayed the requisite extreme
recklessness and disregard for human life that constitutes
malice under federal law sufficient for a finding of second-degree murder; furthermore, this finding did not require proof
beyond a reasonable doubt, as it is well settled that a district
court may increase a defendant's sentence under the Sentencing
Guidelines based on facts found by the court by a preponderance of the evidence, provided the resulting sentence does not
exceed the stlltutory maximum expressed in the U.S. Code;
nor did defendant's acquittal of capital murder in Texas state
court require a heightened standard of proof ( l) because an
acquittlll of capital murder under Texas state law did not mean
that defendant was not guilty of second-degree murder under
federal law, since the standards arc different; and (2) because
an acquittal in state court does not preclude the district court
from finding in a sentencing hearing, by a preponderance of the
evidence, that the defendant did commit the crime.
( 4) District court did not err in imposing consecutive
sentences, because the Guidelines required the imposition of

consecutive sentences in order to achieve the requisite total
p unishmen t; the imposition of consecutive sentences did not
violate the rule of Apprell(/i v. New Jersey, 530 U.S. 466 (2000),
because the sentence o n each count did not exceed the stat utory
maximum expressed in the U.S. Code.
(5) Defendant charged with violation of 18 U.S. C. §922(g)(8)
- proscribing possession of a fi rearm while u nder a protective
order- was not entitled to collaterally attack the va lidity of,
or the process leading to the issuance o f, that order; nothin g
in the language of §922(g) (8) indicates that it applies only to
persons subject to a valid, as opposed to an invalid, protective
order; moreover, the protective order at issue here had more
than a frivolous pretense to validity (the one possible exception
to tbe ban on collateral review recognized in United States v.
Emerson, 270 F. 3d 203, 264 (5th Cir. 2001 )); if defendant had
truly believed the order was invalid, he should have opposed
it in the court that issued here, or sought a writ of mandamus
from the state appellate court, before possessing either firearms
or ammunition.
DWI convictions not crimes of violence; cases remanded for
rese ntencing:
Uuited States v. Valeuzuela, 389 F.3d 1305 {2004).
Defendant's convictions for DUI/manslaughter and DUII
bodily injury (under Fla.Stat. §3 16.193(3)(c)(3) and (2) respectively) were not "crimes of violence" wa rrantin g a sixteen-level
enhancement under USSG §2Ll.2(b)( 1)(A)(ii); the "use" of
force under this guideline must be intentional, but the statutes
of conviction here lack any me11s rea or intent; additionally,
defendan t's convictions fail to qualify as enumerated generic
manslaughter offenses under USSG §2Ll.2, fo r the reasons set
out in United States v. Dominguez-Ochoa, _ _ F. 3d _ _ , 2004
WL 2101986 (5th Cir. Sept. 22, 2004); accordingly cou rt vacated
the sentence and remanded for resentencing.
Upward departure not authorized under guidelines:
United States v. AndreiVS, 390 E3d 840 (5th Cir. 2004):
(l) While district court gave adequate notice of some of
the factors it ultimately relied on for upward departure by
mentioning them at the initial sentencing hearing, the court
failed to give adequate notice of other factors ultimately used in
calculating an upward departure, by failing to reference these at
the same hearing; because the error in failing to give adequate
notice was not harmless, defendant would have been en titled to
a remand on the question of defective notice even if the factors
relied upon for upward departure had been appropriate ones,
which they were not.
(2) The d istrict court erred in relying on defendant's failure
to accept responsibility as a ground for departure, as this is a
factor already considered by the Guidelines; instead of d eparting, the district court should simply have denied the reduction
fo r accep tance of responsibilit y (which, curiously, it granted);
nor co uld the departure be justified as o ne for extraordinary

obstruction of justice when the dis trict court d id not even
make findings to justify an upward adjustment under USSG
§3Cl.l.
(3) The district court also erred in basing its departure in part
on defendant's socioeconomic status, because the Guidelines
explicitly forbid departure on that basis.
(4) The dist rict court also erred in departing on the basis
o f the alleged similarity between defendant's case and two
appellate decisions in which depar tures had been upheld in
fraud cases, where the district court did not provide sufficient
j ustifications to explain why the cases were similar.
(5) District court also erred in basing a departure on its
assessment that drug defendants were punished much more
severely under the Guidelines than this fraud defendant, as
mere disagreement with the structure of the Guidelines is not
a legitimate reason for departure.
(6) Court of appeals also condemned district court's attempt to insulate its upward departure from reversal by an
alternative imposition of consecutive sentences, which was
itself improper.
(7) Because of"this judge's brazen antagonism to both the
tenets of the guidelines and to [this defendant], as indicated
during the sentencing proceedings," co urt of appeals exercised
its discretio nary power to reassign case to a different district
judge on remand.
(8) Court noted that, on remand, the PROTECT Act would
prevent even a new sentencing judge from departing on any
grounds other than those mentioned in the first district judge's
written justi fication for the upward departure.
No error in counting theft in guidelines calculation:
United States v. Lamm, 392 F.3d 130 (5th Cir. Nov. 22, 2004).
Under the multi-factor test of U11ited States 1'. Hardeman,
933 F.2d 278, 28 1 (5th Cir. 199 l ), defendant's prior petty theft
o ffense was no t similar to the crim e of insufficient funds check
enumerated in USSG §4A 1.2(c)( 1), and therefore dist rict court
did not err in counting tha t o ffe nse in defendant's Guidelines
criminal history. (**"Court noted co ntrary decision in U11ited
States v. Lopez-Pastrana, 244 F.3d 1025 (9th Cir. 200 1), but also
observed that the Nin th Circuit had not examined all the factors
of similarity mentioned in Hardema11.)
Counsel not ineffective; defenda nt not entitled to COA:
U11ited States v. Webster, 392 F.3d 787 (5th Cir. 2004):
( l ) Counsel cannot be deemed constitutionally ineffective for
failing to anticipate a subsequent developm ent in the law.

{2) Federal capital defendant was not entitled to a certificate
of appealabilit y on the issue of whether the district court erred
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in denying his request for discovery in his §2255 proceeding
because defendant's §2255 motion did not allege a single factual dispute which, if resolved in his favor, would entitle him to
relief; a §2255 movant is not, solely on the basis of conclusionary allegations, entitled to discovery that amounts to nothing
more than a "fishing expedition" in search of the existence of
viable claims.

the seriousness of the offense, (5) the complexity of the case,
(6) whether counsel used the time allotted efficiently, and (7)
whether counsel set out what issues were not discussed because
of the time limitation. Applying these factors to the instant
case, CCA determines the trial court erred in refusing to grant
additional time. Judgment is therefore reversed, and case is
reversed to COA for a harm analysis.

Gov't could use defendant's statements against him because
he breached plea agreement:
United States v. Davis, 393 F.3d 540 (5th Cir. 2004).

Appellant's PDR from Dallas County- Reversed
Trial court certification is defective if it conflicts with the
record.
Barbara Am1 Dears v. State,_ S.,-\'.3d _ (Tex.Crim.App. Nos.
Where written plea agreement plainly provided that it su- "1963, 1964, 1965-03.1/26/05); Opinion: Keasler; Dissent: Keller;
perseded any other agreements reached between the parties and Concur w/o opinion: Johnson.
where defendant specifically represented to the trial court that
he had entered into the plea agreement willingly, that he fully
Appellant entered an open plea of guilty to theft and was
understood the terms of the agreement, and that there were placed on 10 yrs probation. A short time later, she pled "open"
no other promises made to him other than those contained to two drug offenses. The State also filed a m~tion to revoke
in the plea agreement, defendant's plea agreement superseded her probation in the theft. She pled true, was revoked on the
the initial proffer letter in his case (citing U11ited States v. Fagge, theft, and got 10 yrs probation on the drug cases. She later got
101 F.3d 232, 234 (2d Cir. 1996)); here, defendant materially shock on the theft, and to make a long story short, was eventubreached the plea agreement by giving inaccurate information ally revoked on all three cases. She filed notices of appeal in all
to the government and withholding information he had agreed three, but the trial court's certifications stated she had no right
to provide; therefore, the government was released from its to appeal because she had pled true to the revocations in return
obligations under the plea agreement, and was not prohibited for 5 year concurrent sentences. COA dismissed the appeals
from bringing new charges or using defendant's statements for lack of jurisdiction based on the trial court's certification,
against him.
which conflicted with the docket sheets stating there was no plea
bargain. Appellant asserts the certifications were defective

COURT OF CRIMINAL APPEALS
PDR OPINIONS
Appellant's PDR from Harris County- Affirmed.
Trial court erred in limiting closing argument to 20 minutes
per side:
'f(l(lll Anh Da11g v. State, _ S.W.3d _ (Tex.Crim.App. No. 56803, 1/26/05); Opinion: Price; Concur: Meyers (with Holcomb
& Cochran): Dissent: Keasler (with Hervey); Concur: Womack
(no opinion); Dissent: Keller (no opinion).
Appellant was convicted of capital murder and sentenced to
life for an offense committed when he was 15. Trial court, over
objections limited closing argument to 20 minutes per side. At
the hearing on the motion for new trial, defense counsel listed the
specific arguments he would have made, given additional time.
PDR was granted to determine whether COA erred when it held
it was OK for the trial court to limit the closing argument.
Held: COA erred in holding the trial court did not abuse
its discretion by limiting closing argument to twenty minutes
and denying defense counsel's request for an additional three
minutes. After a brief review of case law and relevant statutes,
CCA concludes reviewing courts should consider, but arc not
limited to considering, the following non-exclusive list of factors on a case-by-case basis: ( 1) the quantity of the evidence,
(2) the duration of the trial (3) conflicts in the testimony, (4)
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Held: The certifications are defective and these cases do not
fall within the rule prohibiting appeal in plea bargains. In this
case, Appellant pled open in all three cases. There was no plea
bargain until she agreed to plead "true" to the revocations. COA
thus misapplied Tex.R.App.Pro. 25.2(a)(2). The rule refers only
to plea bargains with regard to guilty pleas, not pleas of true on
revocation motions. If COA believes the certification may be
defective because of a conflict in the record, an appellate court
has the ability to examine the certification for defectiveness, and
to use Rules 37.1 and 34.5(c) to obtain another certification,
whenever appropriate. Neither of those rules provides any time
limitation to their use. If COA chooses to examine a certification before the record is filed, it obviously cannot compare the
certification to the record. If the court chooses to examine a
certification after the record is filed, it has the ability to compare
the certification to the record and, in that instance, a duty to do
so. At the time of the appellate court's ruling in this case, it had
before it the clerk's record, which reflected that Appellant had
a right to appeal. Therefore, COA was obligated to review that
record in ascertaining whether the certifications were defective.
The certifications stated the cases were plea bargains, but the
record refutes this. Based on the record it had before it at the
time of its ruling, COA should have concluded these certifications were defective and acted accordingly. Judgment is reversed,
and case is remanded to COA for further proceeding.
[***Editor's Note: This case resolves a conflict between appellate courts regarding whether the certification should prevail

over the record in case of a conflict. Some CONs were taking
the trial court's certification that the defendant had no right of
appeal at face value and dismissing the appeal. Hynson v. State,
No. 05-03-085-CR(Tex. App.- Dallas May I, 2003, no pet.) (not
designated for publication);Agui/an'. State, No. 14-03-346-CR
(Tex. App.- Houston [ 14'h Dist.] 2003, no pet.) (not designated
for publication); Harris''· State, (Tex. App.- Houston [I" Dist. J
2003, no pet.) (not designated for publication); Smitlz 11. State,
No. 11 -03-067-CR (Tex. App.- Eastland 2003, no pet.) (not
designated for publication). Thus, some appeals have been
dismissed where the certification is defective, as in the instant
case. Other courts actuall)' look to the record, and abate the appeal to determine whether a confl ict exists. Daniels v. State, 110
S.W.3d 174 (Tex.App. - San Antonio 2003, no pet.); i\ticAI/ister
11. State, No. 07-04-0242-CR, 2004 Tex. App. LEXIS 7548 {Tex.
App.- A.mt~rillo 2004, no pet.) (unpublished) (appeal abated
because record did not reflect trial court certifict~tion that appeal
was from plea bargain).]
State's PDR from Ector County- Reversed
Officers had p robable cause to search house because there
wt~s more than mere odor of burning pot: Ginn lvlnrie Estrada
v. State, _ S.W.3d_ (Tex.Crim.App. No. l 629-03, 1/26/05);
Opinion: Meyers; Keller & Meyers concurred w/o opinion.

Appellant's house. T his evidence, in addition to the smell
of marijuana on Appellant an d emanating from Appellant's
ho use, viewed in the light most favorable to the trial court's
ruli ng, is enough to establish there was p robable cause for
I3aladez to believe tha t a crime had been o r was being committed, and evidence of that crime would be foun d. As to
exigent circumstances, CCA defers to the trial court's evaluation of the wit nesses' credibi li ty and demeanor during their
testimony as to the circumstances o n the night in question,
and concludes the trial court did not abuse its discretion in
finding that exigen t circumstances were present. Thus, the
trial judge did not err in failing to suppress the marij uana
evidence discovered by Baladez upon his warran tless entry
into the residence. For these reasons, CCA holds the trial
court properly denied Appellant's motion to suppress, and
CONs decision is therefore reve rsed.
State's PDR from Henderson Cou nty -Affirmed
DWI indictment improperly enhAnced, rendering it insufficient to raise offense to 3'd degree:
Bobby Doyle Getts ''· Stnte, _ S.W.3d_ (Tex.Crim.App. No.009304, 1/26/05); Opinion: Keasler; Dissent Cochran; Keller &
Meyers dissented w/o opinion.

Appellant WliS charged with possessing less than two ounces
of marij ut~na after a warrantless search of her home. She filed a
motion to suppress, but th e trial court denied the motion after
a hearing, and she was assessed three days in jail and a $350
fine after pleading guilty. COA reversed, relying on Steelman
•~ State, 93 S.W.3d 102 (Tex.Crim .App. 2002), which held the
odor of marijuana alone docs not constitute the probable ca use
necessary for a warran tless search and seizure in a home. State
asserts COA misapplied Steelmnn because in that case, only the
smell of burning pot was present, which, unlike the evidence in
this case, did not rise to the level of probable cause.

Appellant was charged with D\<\'1 in 2002, and two priors,
one in 1997 and th e other in 1984, were alleged to bump th e
offense to a third degree. Counsel moved to d ismiss the indictment arguing it failed to allege a felony DWI because the 1984
prior conviction "occurred more than 10 yea rs before the offense
being charged in this case." Appellant filed a pro se motion to
the quash the indictment on the same grounds. The trial court
held a hearing and overruled both motions. Appellant then
pled guilty pursuant to a plea bargain for three years and the
State's abandonment of an additional enhancement paragraph.
Question is whether the priors DWI's were sufficient to do raise
the offense to a third degree.

Held: COA erred by holding that according to Steelman.
the odor of mariiuana coming out of the house. alongJri!h
the other observations m11 de by the arresting cop. Baladez,
did not establish probable cause to search the house. The
holding in Steelman does not suppo rt th e proposition that
marijuana odors alone cannot constitute probable cause
for a warrantless search. Rather, Steelman holds that mere
odor of marijuana does not constitute the probable cause
necessary for police to arrest someone for commi tting an
offense in their presence. in other words, just beca use officers
in the Steelman case smelled marijuana, without any other
evidence, they did not have probable cause to suspect the
defendant, one of fo ur people in the house, was committing
the offense of possession of marijuana in their presence so
that they could arrest him without a warra nt. A warrantless
search of a residence is illegal unless probable cause exists
in combination with exigent circumsta nces. However, in
this case, in ad dition to the odor of ma rijuana, Baladez
saw drunk minors, who in fact told officers they and other
minors had been drinking alcohol and smoking dope inside

Held: The 1984 convictio n was unavailable for enhancem ent under Tex.Penal Code §49.09(e). Among other thi ngs,
§49.09(e) precludes the use of a prior DWI conviction that is
more than 10 years old. After analyzing the statute, CCA says
the 1984 conviction could not be used because: the 2002 offense was committed more than 10 years after April 29, 1984;
Appellant has not been convicted of any other offense related
to operating a motor vehicle wh ile in toxicated within 10 years
of April 29, 1984, and; he was not convicted of another alcohol-related offense within I 0 years of April29, 1984. The 1984
conviction is unava ilable for enhancement. And without that
conviction, the current offense ceases to be a felony OWL There
is no need to apply the statute to the 1997 conviction because
both prior convictions are needed to elevate this offense to a
felony, and the 1984 conviction is unavailable. CCA also says
this construction of the statute does no t lead to absurd results.
Case is therefore affirmed.
Appellant's PDR from Presidio County- Affirmed.
Trial court did n ot err in allowing stipulation from prior trial
that ended in hung jury:
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Oscar Brito Carmsco 1'. State, _ S.W.3d _ (Tex.Crim.App. No.
0173-04, 1/19/05); Opinion: Womack; Concur: Meyers; Concur:
Cochran, with Holcomb.
Prior to trial for murdering his wife, Appellant and the state
entered into a stipulation admitting he had stabbed her and
promising not to object to certain items of evidence. Defense
was insanity. Trial ended in a hung jury. On retrial, Appellant
objected to use of the stipulation, but trial court overruled the
objection. Question is whether Appellant was bound by the
stipulation.
Held: Trial court did not abuse its discretion. Counsel m ade
the following objection:
This waiver and stipulation of evidence was entered
into between prosecutor and myself because of the
· unavailability of some of the witnesses that the State
had and to bring them up to trial. Some of them had
previous training, FBI training, or they had some
other commitment. It was also a n effort at streamlining the trial and trying to get it to the jury as quick as
possible. It was for those reasons that we entered into
this stipulation.
Counsel further objected that Appellant was not agreeing to
the stipulation and didn't feel as if he was bound by it. COA
affirmed, holding a declaration of mistrial renders a pending
trial a nugatory proceeding and after a mistrial, the case stands
as it did before the mistrial. COA turned to the law of other
jurisdictions and concluded the weight of modern authority
favored admission of the evidence. It then addressed whe ther
a stipulation that is not part of a guilty plea remains binding
after a mistrial is declared. COA concluded, " [c]onsidering the
trial judge's familiari ty with the stipulation and the first trial,
we find nothing in the record to indicate that the judge abused
his discretion by refusing to set the stipulation aside." Carmsco
v. State, 122 S.V"-3d 366,370 (Tex. App. - El Paso, 2003). CCA
appears to adopt this reasoning:
A trial court has discretion to set aside a stipulation .
Franco 1'. Stnte, 552 S.\V.2d 142, 144 (Tex. C r[im].
App. 1977). Here, the trial judge at th e appellant's
second trial was the judge who signed the stipulation and had presided over the first trial. Thus, he
was aware of the circumsta nces surrounding th e
stipulation . In ruling on the appellant's objection, he
noted that there is no thing in th e stipulation limiting its use to th e first trial. This is not a situatio n
like those in Franco 1'. Stnte, supra, o r Husemnn v.
Sta te, 17 S.\.V.3d 704 (Tex.App.-Amarillo l999,pet.
ref'd), cited by the a ppellant, in which the stipul ations were made by defendants who p leaded guilty.
There is nothing in the record indicating that the
court ahused its discretion by refusing to exclude
th e stipulation from eviden ce in th e appellant's
seco nd trial.
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COA's judgment is therefore affirmed.
Appellant's PDR from Collin County - Reversed
Resentencing violated double jeopardy:
Jonathan Merchmzt Harris, _ S.\•V.3d _ (Tex.Crim.App. No.
1298-03, 1/12/05); Opinion: Meyers; Dissent: Price.
The trial court convicted Appellant of possessing 5 to 50 lbs
of marijuana and sentenced him to 10 years. The next day, the
trial court recalled Appellant and resen tenced him to 25 years
because the state had alleged two prior felony convictions as enhancements, which the court found true. COA affirmed. Harris
"·State, No. 05-02-01761- C R ('lex. App. Dallas 2003 ). PDR was
granted to determine whether this ruling was correct.
Held: The trial court's actions violated double jeopardy.
Because the 10-ycar sentence was a valid and authorized sentence under the Texas Penal Cod e, the trial court's second
pronouncement o f a 25-year sentence the following day was
an unco nstitutio nal l5-year increase. The trial court's actions
in this case were n either a mere correction of an unauthorized
sentence, nor a mmc pro tunc order within the inherent authority
of the court that would permit revision of the written judgment
to comply with the oral pronouncement of sentence. The first
sentence imposed was authorized by law, and the court's action
on the second day was more than correcting a clerical error to
make the judgment comply with the senten ce pronounced. In
the instant case, the trial court validly sentenced Appellan t one
day, and the next day called Appellant back and increased his
sentence. The judgment is reversed, and the original 10-year
sentence is reinstated.
Appellant's and State's PDRs from Brazos Co unty - Affirmed.
No abuse of discretion in allowing jury view;
Jose Mauricio v. State,_ S. W.3d. _ (Tex.Crim.App. No. 092303, 1/12/05); Opinion: Holcomb (unanimo us).
Appellant was arrested after a traffic stop. Afterwards the
arresting officer, Alva rez, found do pe in the back o f his patrol
car where Appellant had been seated. Du ring Appellant's trial
for possessing cocaine with intent to deliver, the trial court
allowed jurors to leave th e court room to watch how Alvarez
sea rched his car, and discovered the dope. COA affirmed, holding the jury view was error, but harmless. Mauricio 1~ State, 104
S. \•\'.3d 9 19 (Tex.App.-Houston [ 14'h Dist.] 2003 ). Appellant's
and State's PDRs were granted to dete rmine whether this ruling was correct.
Held: COA erred in holding the trial court erred in permitting the jury view. A trial court, in exercising its discretion to grant or d eny a request for a jury view, must consider
the totalit y of the circ umstances of the case, including, but
not limited to, the timing of the request for th e jury view,
the difficulty and expense of <Hra nging it, the importance
of the information to be gained by it, the extent to which
that information has been or could be sec ured from more

convenient sources (e.g., photographs, videotapes, maps,
or diagrams), and the extent to which the place or object
to be viewed may have changed in appearance since the
controversy began. In addition, the trial court, in exercising its discretion to grant or deny a request for a jury view,
must give opposing counsel an opportunity to be heard on
the question. Here, no abuse of discretion occurred. State's
request for the jury view was made in a timely fashion, and
defense counsel was given an opportunity to object. Furthermore, on this record the trial court could have reasonably
concluded the jury view would be quick and easy to conduct
and that the information gained might be significant to the
jury. Having determined there was no error, CCA does not
address the other grounds granted.
Appellee's PDR from Fort Bend County-Affirmed
Mata held inapplicable to breath test results: State 1'. Mnttllew Reid Mechler,_ S.W.3d _ (Tex.Crim.App. No. 0075-04,
1/12/05}; Opinion: Keasler; Concur: Meyers & Cochran.
An hour and a half after being arrested for D\<\'1, Appellant
blew a .165. The trial court suppressed the breath test results
based on CCA's Mata opinion and Tex.R.Evid. 403. The order
stated: "Pursuant to the application of Texas R11le of Evidence
403 and State v. Mntn, [46 S.W.3d 902 (Tex. Crim. App. 200 1)]
to the facts of this case, the probative value of the breath test
results in this case was substantially outweighed by the danger
of unfair prejudice due to the State's inability to present breath
test extrapolation evidence:' COA reversed, holding 1\tfnta inapplicable to this case.
Held: COA was correct in holding Mata htapplicable. CCA
agrees the trial court erred in suppressing the test results under
Mala as ina[.>plicable to the facts here because Matn addressed
only "the admissibility of expert testimony rather than test results." However, COA erred in applying a de novo rather than an
abuse of discretion standard. CCA holds the proper standard is
abuse of discretion, therefore the test in 1\tfontgomery v. State, 810
S.W.2d372,378-79 ('lex.Crim.App.l990),applies. After conducting its own 1"\tfolltgomery analysis, CCA finds its factors weigh in
favor of admissibility and thus the trial court erred in suppressing
the intoxilyzer results. COA's judgment is affirmed.
State's PDR from Nueces County- Reversed
COA erred in ordering acquittal:
Robert Poindexter 1'. State, ~ S.W.3d _ {Tex.Crim.App. No.
1816-03, 1/12/04}; Opinion: Cochran (unanimous}.
Appellant was convicted after a bench trial of POCS with
intent to deliver. COA reversed and ordered an acquittal after
finding the evidence legally insufficient. State's PDR was granted
to second guess this decision.
Held: COA erred in holding evidence was insufficient. COA
held there were insufficient affirmative links to show Appellant
possessed the drugs found in the residence because evidence
indicated that more than one person occupied the premises.

COA refused to consider the out of court statements of the CT
that Appellant possessed and sold cocaine when analyzing the
evidence. COA set out seventeen possible factors that may be
considered when determining whether the evidence is sufficient
to affirmatively link the accused to contraband. After analyzing
some of these factors, CCA concludes COA was wrong:
The relative probative value of all of the above evidence, including the hearsay evidence, was assessed by
the trial judge in reaching his verdict. When the trial
judge found appellant guilty, he expressed his view that
the evidence, including the hearsay evidence, was probative and sufficient to support his futding. We cannot
reweigh or recharacterize that evidence. We conclude
that a rational trier of fact could have found beyond
a reasonable doubt that appellant exercised care, custod)', control, and management over the contraband
and that appellant knew the substance possessed was
contraband. Therefore, we hold that the evidence was
legally sufficient to support appellant's conviction.
We reverse the judgment of acquittal entered by the
- court of appeals and remand the case to that court
to consider appellant's remaining claims.
State's PDR from Wharton County- Reversed.
Trial court did not err in refusing to suppress evidence of
Appellant's arrest:
George Desllmvn Woods v. State,_ S. W.3d _ ('lex.Crim.App.
No. 1693-03, 1/12/05) ; Opinion: Meyers; Concur: Womack.
Appellant ran off after being stopped by a officer. He was
sitting on the front porch of a bar smoking a cigar when th e
officer drove by. Officer thought the cigar was hollowed out
and filled with pot. When officer approached Appellant the
cigar was gone. He was charged with evading arrest or detention. Trial court refused to suppress the evidence, but COA
reversed, stating there were no specific, articulable facts leading to a reasonable suspicion on the part of the officer that
would make the detention lawful. State's PDR was granted to
second-guess this ruling.
Held: Because the issue of lawfulness of the detention
was improperly raised in a pre-trial motion to suppress. the
court of appeals erred in reversing the trial court's ruling.
Appel lant requested suppression of evidence of his arrest, as
well as any testimony given by cops concerning any conduct
by Appellant after the time that Officer Eder detained him.
Appellant claims he was entitled to have this information
suppressed under the fruit of the poisonous tree doctrin e,
as well as pursuant to Tex. Code Crim.Proc., Art. 38.23. Appellant in essence tried to argue the prosecution could not
prove one of the elements of the crime, namely the detention that he evaded was lawful. If the trial judge granted the
motion for suppression of the flight and ensuing arrest, the
State could no longer prosecute Woods for evading detention. Appellant was asking the judge to rule whether or not
an offense had actually been committed. CCA concludes the
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statutes authorizing pre-trial proceedings do not contemplate
a "mini-trial" on the sufficiency of the evidence to support
an element of the offense. Judgment of COA is therefore
reversed, and trial court's judgment is affirmed.

HABEAS CORPUS OPINIONS
Habeas Corpus from Dallas County- Relief Granted.
Relief granted where Applicant showed he was actually innocent;
Ex Parte Stephen Craig fol111son, _ S.W.3d _ (Tex.Crim.App.
No. 74,820, 1/12/05); Opinion: Johnson; Concur: Cochran;
Dissent: Hervey, Keller, Keasler.
After being convicted of aggravated sexual assault, Applicant
filed this writ asserting newly discovered evidence proved he was
actually innocent. The trial court held a hearing during which
the now 20 year-old complainant testified the abuse never happened. The trial court made findings of fact and recommended
that relief be granted.
Held: The trial court's findings are supported by the record. There was no medical evidence of abuse at the trial. At
the hearing, witnesses testified that Applicant and bis wife, the
complainant's mother were involved in a custody dispute. The
complainant testified that her mother pressured her into saying
that her father had abused her, but that no abuse ever really happened. She was afraid of her motber who had physically abused
her. A social worker testified that she believed the recantation
was valid. Additional evidence was adduced supporting the
recantatio n. CCA finds the lznbens court performed the proper
analysis of Applicant's claim under Elizondo, weighing the newly
discovered evidence against the evidence adduced at his trial and
determining whether any reasonable juror would convict him in
light of the new evidence. Relief is granted. The conviction and
sentence are set aside, and Applicant is remanded to custody of
the sheriff to answer the charges pending against him.
Habeas corpus from Dallas County- Relief Granted.
Failure to consider range of punishment in adjudication
hearing violates due process:
Ex Parte ]ames Otis Brown,_ S.\•V.3d _ (Tex.Crim.App. No.
73,932, 1/12/05); Opinion: Per Curiam; Dissent: Keller, Hervey,
Womack & Keasler.
Applicant was placed on 4 years deferred by Judge Baraka,
revoked, and sentenced to 20 years for robbery. Another district
judge found Applicant entitled to habeas corpus relief because
the former trial judge never considered any evidence when
revoking defer reds, but simply always assessed the maximum
sentence, thus denying the Applicant due process On remand,
a third judge found Applicant could not raise the due process
issue on habeas corpus.
Held: The record does not support the finding that Judge
Baraka did not prejudge the punishment to be assessed
once he did decide to revoke probation. Based on testimony
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offered at the hearing on remand, the trial court found that
Judge Baraka imposed the maximum sentence based on what
he "learned about the applicant from what was before him
during the original plea and revocation hearing." However, the
record shows that Judge Baraka, testifying at th e writ hearing,
forthrightly acknowledged that he could not remember anything about this case; he was basing his testimony on nothing
more than his usual routine and his review of the statement
of facts in this case. From that review it looked to him as if he
was simply making good on a promise he had made during
the original plea hea ring. Judge Baraka's testimony docs not
support the conclusion that he did not prejudge applica nt's
pu11ishme11t. A trial court's arbitrary refusal to consider the
entire range of punishment in a particular case violates due
process. The case is returned to point after adjudication of
guilt so that a sentence can be imposed based on the entire
range of punishment.

DEATH PENALTY OPINION
Direct Appeal from Harris County- Affirmed
Ro11ald Jeffrey Prible, ]r. 1'. State, _ S.W.3d_ (Tex.Crim.App.
No. 74,487, 1/26/06}; Opinion: Cochran; Concur w/o opinio n:
Keller, Keasler & Hervey.
Facts: Appellant went on a robbery spree so that he could go
into business with his friend, Steve. However, on the morning
after Appellant and another person had been partying with
Steve in his garage, Steve and his family were found dead in
his home, their bodies burned. Appellant had been the last
perso n to see Steve alive. Appellant was convicted o f th e
robberies in federal court, and went to prison in Beaumont.
\Vhile there he bragged to a fellow inmate, Beckcom, that he
had shot Steve and his girlfriend, Nilda, and burned them to
cover up the crime. CCA has no trouble finding the evidence
legally and factually sufficient.
Extraueous offenses- Rule 404( b). Appellant was charged
with killing Steve and Nilda. However, the state was allowed
to introduce evidence their three children had died from
smoke inhalation.
Held: The evidence was admissible under Rule 404(b)
& 403. It corroborated his confession to Beckcom and was

same-transaction contextual ev~dence. It was not an abuse
of discretion in this case for the trial court to conclude the
murders of Steve and Nilda and the deaths, by smoke inhalation, of their three children, which were so connected that
they formed an indivisible criminal transaction. lt was further
admissible under Rule 403 because it had pro bative value as
to a contested m atter, namely, Beckcom's credibility.
Autopsy photos of children- Rule 403. In a hearing o utside the presence of the jury, Appellant objected to autopsy
photos depicting the "dissected body parts" of the children.
Defense counsel argued the photographs were unnecessary

and unfairly prejudicial, and offered to stipulate to th e cause
of death.
Held: The State did not need the autopsy photographs of
the children's dissected internal organs to fully exv.lnin the
crhne scene or to corroborate Beckcom's testimony. Sufficient
corroboration was provided by witness testimony, autopsy reports, crime scene photographs, and other autopsy photographs
of the children's bodies before their internal organs had been
removed. furthermore, the cause of the children's deaths was
not disputed. Most important, Appellant was not charged with
murdering them . Thus, the minimal probative value of the autopsy photographs at issue, if any, was substantially o utweighed
by the danger of unfair prejudice, confusion of the issues - by
unduly focusing the jury's attention upon the deaths of the
child ren rather than the deaths of their parents for which Appellant was cha rged- and needless presentation of cumulative
evidence. The trial court abused its discretion in admitting the
photographs over Appellant's Rule 403 objection. However, the
error was hannJess under Tex.R.App.Pro. 44.2(b).

actio n in mentioning the Appellant's insu rance carrier was
pro hibited and inadmissible u nder Tex. R. Evid. 411 and was
inc urable by instruction to disregard ?
4. Did the Court of Appeals err by holdin g that the Appellant
did not "open the d oor" to the p rosecutor's questioning of
her accident reconstruction exper t about whether the expert
considered the insurance company's report as to fault?
5. Should this Court re-adopt the standard o f review articulated in Oregon v. Ke1111edy?
1633-04 Garcia, Daniel D. Bexar S Murder
I . Did the Court of Appeals err by failing to properly harm onize Texas Rule of Evidence 404( b) with Texas Code o f
Criminal Procedure 38.36{a) as required by the Texas Court
of Criminal Appeals in Smith v. Stnte, 5 S.W.3d 673 (Tex.
Crim.App. 1999)?
2. Should the Court of Criminal Appeals overrule Smith v.
State, 5 S.W.3d 673 (Tex. Crim . App. 1999)?

PDRs Granted in January 2005
1508-04 McKinney, Gerry Don Gregg A Murder
1. Did the Court of Appeals misapply Trevi11o \'.State, 100 S.W.3d
232 (Tex.Crim.App. 2003) by focusing on the evidence that
refuted a "sudden passion" charge rather than the evidence supporting such a charge at the punishment phase of trial?
2. Does evide nce of provocation by the decedent preclude a "sudden passion" charge at the punishment phase o f a murder triaJ?

3. Did the Court of Appeals err in ho ld ing that the evidence
of nn incidence of previous domestic violence perpetrated
by th e Appellant against the victim was introduced solely fo r
chnrncter conformity p urposes when in fact it was relevant to
motive, intent, state o f mind, and other purposes including the
nature of the relationship between the victim and defendant
pursunn t to Texas Rul e of Evidence 404(b)?
4. Did the Court of Appeals err in holding that intent was not nn
issue in this case in direct contravention of this Court's hold ing
in Robbi11s v. State, 88 S.W.3d 258 (Tex.Crim.App. 2002)?

04-0998 Glazner, Mark Wilson Harris A POCS
l. Does an offtcer's d iscovery of a legal pocket knife during

a pat down justify a protective search of the suspect's veh icle
pursuant to M ichiga11 v. Long in the absen ce of an y o ther
specific articulable facts?
2. Did the Court of Appenls apply the nppropriate stnndard of
review to Appellant's Fourth Amendment suppression issue?
1216-04 Wheeler, Kristin Hope Tarrant S Manslaughter;
Criminally Negligent Homicide
1. Did th e Court of Appenls err by misapplying the standard of
review mandated by this Court in Ex Parte Pcterso11 To be utilized
in determin ing when a successive prosecution is jeopardy barred
after a declaration of n mistrial at a defendant's request?

2. Did the Court of Appenls err by shifting the burden of proof
to the state in the hearin g on the Appellant's pre-trinl w rit of
habeas corp us?
3. Did the Court of Appeals err by holding that the prosecutor's

5. Did the Court of Appeals err by misapplying Texas Rule
of Evidence 403 and concluding that the probative vnlu e o f
the evidence o f p revious domestic violence was substan tinlly
outweighed by the da uger o f unfair prejud ice in direct contraventio n with this Court's ho lding in Robbins v. State, 88
S.W.3d 258 (Tex. Crim. App. 2002)?
6. Did the Court of Appenls err in misapplying the Appellate
abuse of discretion standnrd of review to reverse the trial
court's dec ision to admit evidence solely because the ap pellate
court disag reed with that decision in d irec t contravention of
Robbins v. State, 88 S.W.3d 258 (Tex.Crim.App. 2002)?
7. Did the Court ofAppeals err in misapplying the appellate harm
standard in Texas Rule of Appellate Procedure 42.2(b)?

COURT OF APPEALS
Kn o ck and announce:
Flores v. State, _ S.W.3d _ (Tex.App. No.O l -03-00910CR - Houston ( 1"] 1/6/2005).
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Though the Fourth Amendment mandates a knock and
announce requirement before executing a search, the requirement, however, is obviated under certain circumstances. Officers need not a nnounce their intent to sea rch before en try
when officers "have a reasonable suspicion that knocking
and announcing their presence, unde r the partic ular circumstances, would be dangerous or futile, or ... would inhibit the
effec tive investigation of the crime by, fo r example, allowing
the destruction of eviden ce." United States v. Banks, 540 U.S.
31, 36, 124 S. Ct. 521, 525 (2003) (citing Richards v. Wisco11sin,
520 U.S. 385, 387-88, 117 S. Ct. 1416, 1418 ( 1997) ). Officers a re
not required to knock and announce their presence before the
entry either (1) when a magistrate authorizes the "no knock"
entry, or (2) when, as here, the circumstances support a reasona ble suspicion of exigency when the officers arrive at the
door, although no magistrate has authorized the unannounced
entry. Here, officers justified their entry under second clement, reasonable suspicion of exigen cy. Here informant told
police that Flores possessed a weapon and that they should
be careful. This statement was particularized to Flores and
not a general statement that all drug dealers possess firearms.
Specific threats or past violent ac ts were n ot required. There
is no discussion about whether the magistrate who issued
the search warrant authorizing the search should have been
the one to decide whether knock and announce should have
been obviated .

'li'ial court grants motion to suppress search ofdefendant's purse
where neighbor called police to inform them that defendant was
not looking very well and was passed out in her living room. She
told neighbor that she had taken too much GHB. Police arrive and
examine her open purse and find contraband. Court of Appeals
reverses holding that police were not acting in an investiga tory
capacity but only reasonabl}' responding to an emergencysin1ation.
Community ca retaking exception applied.

Case reversed due to false testimony:
Yntes v. State,_ S. \•V.3d _ (Tex.App. No. 0 1-02-00462-CR
- Houston [1 "]1/6/05).

No probation where defendant used car as deadly weapon:
Goodricl1 v. State, _ S.\•V.3d _(Tex.App. No. 05-03-0 1720-CR
-Dallas, l/6/05) .

This is the infamous Andrea Yates case where the state's psychi atrist, Park Dietz, testified that Yates' version of the murder
of her ch ildren was similar to an episode of Law and Order
that had been aired before the offense occurred. The episode
supposedly was that of a woman suffering from post partum
depression who claimed insanity after murdering h er children.
In fact, no such television show was ever aired. This omission
was discovered before the end of trial and the jury informed
of it by a stipulation.

Goodrich was convicted of criminally negligent homicide based
on allegation that he drove at a high rate of speed, failed to maintain
in a single lane of traffic, failed to maintain a proper lookout and
other similar allegations. Court rules that Tex.Code Crim.Proc.
Art. 21.15, which requires acts of recklessness to be alleged with
specificity, is satisfied with these allegations, even against a motion
to quash. Because the jut'}' convicted Goodrich of using his car as
a deadly weapon, the trial court was prohibited from considering
probation as punishment. See 'lex.Penal Code §12.35 (c) and
Tex.Code Crim.Proc. Art. 42.12, §15(a). Because §15(a) does not
address whether a jury can recommend probation with state jail
fdons convicted under §12.35(c), the jury is also prohibited from
considering probation.

Court agrees with prosecution that it did not know that
the statement was false. The issue was simply whether the
testimony rebutted the defense. Generally, if a witness has
tes ti fied to ma terial, in culpatory fac ts aga inst a defendant
and, after th e verdict but before a m otion for new trial has
been ru led upon, the witness makes a n affidavit that he
testified falsely, a new trial sho uld be granted. The excep tions to this rule- such as, when the recanting witness is
an accomplice, or the recantation is found to be incredible
in light of the evidence, or th e recantation has been coerced
- do not apply in the present case. Rule does not require
thnt the State have knowledge tha t the testimony was false.
"We review the record to determi ne whether the State used
the false testimony and, if so, whether there is a reasonable
likelihood that the false testimony could h ave affected the
judgment of the jury." The Court concluded that it did affect
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the jury's judgment nnd reversed the case.
Pretrial writ: n o double jeopardy when prosecutorialmisconduct
was not deliberate: Stflte v Masonl1eimer, _ S.Vnd _ (Tex.
App.- Eastland, 11-03-00234-CR, 1/6/05).
State withholds vital exculpatory evidence. Mistrial declared
and, on a writ claiming double jeopardy based on prosecution's
deliberate conduct, trial court agrees and issues writ. On appeal,
Court of Appeals disagrees because there was no evidence that ·
DA acted with the intent or with recklessness about provoking a
mistrial. Defendant's request for such was without influence from
the prosecution.
Community caretaking exception:
(Tex.App. No. 05-04-00346-CR
-Dallas, l/4/2005).

State v. Amarelle, _ S.W.3d _

Failure to admonish on sex offender registration was errm; but
harmless:
Webb v. State, _ S.W.3d _ ('lex.App. No. 05-03-00710-CR
-Dallas, 1/11 /05).
Court holds, in a sex offense case, that failure to admonish
a defendant that he must register as a sex offender v iola tes
the m a ndatory provisions of Tex.Code Crim.Proc. Art.
26.13. Error, however is harmless because record appeared
clear to th e Co urt that defendant wanted to plead guilty for
a plea bargain regardless; he was simply anxious to avoid a
jury trial.
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Develo.pweuts

collliuuedfrom page 19

is the product of"police interrogation."
As stated above, a statement is sometimes clearly "testimonial." If the declarant had made the statement at a
preliminary hearing, grand jury proceeding or at a former
trial, such statements would almost always be considered
"testimonial." As a result, to survive a Confrontation Clause
objection, the proponent would have to show the declarant
was unavailable to testify
at trial and the accused
had a prior opportunity
to cross examine the declarant with respect to the
statement.

(Tex. App.- Ft. Worth 2004). However, both of these cases
were easy in light of Crawford since they involved codefendants who produced statements which were a product of
custodial interrogation as a matter oflaw. The more difficult
questions of on the scene interrogations of non-detained
suspects and/or other witnesses remain to be answered in
light of Cranford.

Pmctice Note: When dealing with hearsay statements in

When dealing with hearsay

statements ... always make

The more difficult
question occurs when
the statement is made
in the context of police
questioning of a witness
or suspect. In Crawford,
Scalia makes it clear that
"police interrogation"
creates a "testimonial
statement" even though
not made in the context of
a court or grand jury proceeding. It is important
to shephardizc Crawford
over the coming months
to sec what further clarification is provided by the
courts on the meaning of
"testimonial" in the context of the Confrontation
Clause argument. In most
cases, you need to convince the trial judge that the statement in question is a product of "police interrogation," is
"testimonial" and, as a result, inadmissible pursuant to the
Confrontation Clause of the U.S. Constitution.

your objections on the

grounds of hearsay and
the Sixth Amendment
Confrontation Clause

and the Confrontation

Clause under the Texas

family violence trials, always make your objections
onthcgroundsofhearsay
and the Sixth Amendment
Confrontation Clause and
the Confrontation Clause
under the Texas Constitution. for the time being,
it may be that constitu tional grounds are actually stronger methods to
exclude these statements
than traditional hearsay
objections under the Rules
of Evidence. I would also
suggest that you conduct a
hearing outside the presence of the jury to ask the
police ofllcer who elicited
the statement questions
such as:
1) Did you ask questions of
the complainant?

Constitution.

On the other hand, if the statement is "non-testimonial,"
don't forget to requ ire the proponent to meet the old Ol1io v.
Roberts standard of showing unavailability of the declarant
and other indicia of reliability.
Texas appel late courts have just begun to deal with
Crawford and, as of the writing of this paper, no family
violence appellate cases were found dealing with Crawford.
In Brooks 1'. State 132 S.W.3d 702 (Tex. App. - Dallas 2004
pet. ref'd), the court reversed an aggravated robbery com•iction in which a co-defendant made a statement which \Vas
the product of custodial interrogation after he had been
arrested . The court went on to state the error was harmful.
A similar conclusion was reached by the Fort Worth Court
of Appeals on June 9, 2004 in Hale 1'. State 140 S.W.3d 381
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2) Did you place th e complainant under oath or
otherwise tell him/her that
he/she must be truthful in answering your questions?

3) Did you cross examine the complainant when you
spoke with him/her?
4) Did you videotape the complainant as he/she answered
questions or made statemen ts to you? Your department
has video tape capabilit)', does it not?
There is no doubt in my mind that law enforcement
officers are going to be trained in the com ing weeks to
answer these questions in a manner to limit arguments of
"testimonial interrogation." The answers to these questions
may hurt your argument on admissibility but no doubt can
provide ammunition for closing argument (i.e. "When the
complainant made whatever statement was made, he/she
was not under oath and no one was there to cross examine
him/her.")
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T he seminar is being held at the Marriott
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per night; quad S119 plus tax per night.
Reservations call 888.623.2800. Valet
parking is S 11 per day and self park is S7
per day. Crown Plaza is 12 blocks from
the Marr/o
far.
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