Street Address _ _ __ _ __ __ _ _ _ __ __ _ _ _ __ __ _ _ _ _City _ _ __ __ _ __ _
The seminar is being held at the Marriott
Rivercenter Hotel located at 101 Bowie
Street, San Antonio, Texas 78205. The
Marriott is San Antonio's largest and
most prestigious hotel, with a spectacular
location on the Riverwalk, adjacent to the
RiverCenter Mall. Complimentary pool
and health club.

State _ _ _ _ _ _ _ Zip_ _ _ __

County_ _ _ _ _ _ E-mail _ __ _ __ __ _ __ _ __ _ _ __

Phone-- - - - - -- - - -- - - - -- - -- -

Fax._ _ _ _ __ __ _ __ _ __ _ __ _ _ __ _

a---------------------- ----------------------------11
By May 3 1

Regist ration Fees (includes one ticket to Membership Party)
TCDLA Members and Judges and Students
0 registration (includes cd)
0 registration with book (includes cd)

$425

After May 31

$525

$475
$575
TCDLA has guest rooms blocked at a
rate of single/double $155 plus tax per
night; triple $175 plus tax per night; quad
Non-Member Registration Fees
$195 plus tax per night. You will need to
0 registration (includes cd)
$575
$625
make your reservations by May 24, 2005
0 registration with book (includes cd)
$625
$675
in order to guarantee
rate and
availability. Call
11-~----~--.---":""":-------------------------------------11
at
_
_
Can't attend? Buy the m aterials (shipping and sales tax included in total)
800 648
stayatmllrriott.~co,m/J'u'ltvdun(~an/
0 printed book/member. ................. ......$1 00
0 printed book/non-member..... ....... ..... .$200
NOTE: Supplies are limited. Seminar books and CO's must be ordered by May 31, 2004. Walk-in's receive CD only.
TCDLA Membership Fees (renew your membership or join as a new member)
CJ new member (*see below) ...................$75
0 renew membership .........................$150
I

Parking at the hotel costs $16.00 per
day to self park (unlimited in and out) or
$21 .00 for valet parking.

lllllllrllilllltlllm
Additional rooms available at the Crowne
Plaza San Antonio - Riverwalk, 111
East Pecan Street, San Antonio, Texas
78205. Room rate is single/double $99
plus tax per night; triple $109 plus tax
per night; quad $119 plus tax per night.
Reservations call 888.623.2800. Valet
parking is $11 per day and self park Is $7
per day. Crown Plaza is 12 blocks from
the Marrfo
te .

*TCDLA New Members h ip
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

"As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good moral
character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or
affiliate applicant.·
TCDLA Member's Name (please print)_ _ _ _ _ __ __ _ _ _ _ __ _ _ _ _ _ __ _ _ __ __ __ _
TCDLA Member's Signature_ _ _ __ _ _ _ _ __ __ __ _ _ __ __ _ _ __ __ _ _ _ __ _ _ __

111--------------------------------------------------11
Payment Options
0 Check enclosed (payable to TCDLA)
0 Visa
0 Mastercard
0 American Express

Credit Card Number

Name on Card

No attorney who is on federal, state or
other public payroll is able to receive a
scholarship, except two scholarships
may be awarded to Public Defenders
who do not have access to CLE funds.
Scholarship applications must include
two letters of recommendation; one from
a member of the Texas or federal judiciary,
the other, preferably, from a TCDLA
member or past member, orcurrent
or past officer or director of TCDLA.
will
NOTE:

0 Discover

Expiration Date

Signature

Addi tional Rusty Events
0 Yes, I plan to attend the TCDLA Pachanga Party. Number attending _ __ .
0 Yes, I plan to participate in the Golf Tournament. Number attending _ _ _ .
U Additional tickets for Membership Party. Number attending _ __ .
o Yes, I plan to take advantage of the baby-sitting services:
0 Thursday, July 17, from 6:00 to 10:00 p.m. Number of children_ __ .
U Friday, July 18, from 7:00 to 10:00 p.m. Number of children_ __ .

Cost
No charge
$85 per person
$30 per person
No charge

111-- -c-h-o-l a_r_s_h-ip_ A_tt_e_n_d_e_e_s_a_n_d_S_p_e_c _ia_I_N_e_e_d_ s - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - t
5
0

0
0

I am applying for a scholarship (deadline to apply is May 28, tuition and CD only. You must send a letter indicating your
need, whethe; you have received a scholarship before, and when. Include two letters of recommendation, one from a member
of TCDLA, and one from a judge.
I am applying for the scholarship but want to pay separately for the book (member $50; non-member $150).
Be sure to indicate above whether or not you are purchasing the book.
Please check here if you require special assistance.

ll-~-~~---------------------------------------------{1

Cancellations
To receive a full refu
time will be asse
Tax Notice
$36 of your annual dues ($19 if a Student Member) is for a one year subscription to the VOICE lor the Defense. Dues to TCDLA are not deductible
as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues
is $39 in accordance with IRC sec. 6033.
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discount without interruption and new customers can receive
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512-294-0800 or email craig.d.benjamin@mail.sprint.com.

Viteconline is offering TCOLA members pricing advantages on everything you need to run your office, such as office supplies, equipment,
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Hertz Car Rental is offering TCDLA members world-wide discounts
on all business and leisure car rentals. You will need the member ID
so call our office first and then call Hertz at 1-800-654-2200.

LegalEdge Case Management Software is offering a group rate to
TCOLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every J udge, Court and investigating agency in the State of Texas
for the database. Call Le Ann Horrocks at 1-228-872-8479.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the Latest news affecting you, your practice and your clients. To
be added to either the general or capital Listservs, contact
webmaster@tcdla.com.
Motions Disk. New members are entitled to one free copy of
our State motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attorneys.
Capital Litigation Update. You can

receive the on ly state-wide
magazine published exclusively for capital Litigators.

Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an ann ual membership directory
organized by county, city and last name.

Lois Law is offering a 10 percent discount to our members.
Call David Cross at 1-800-364-2515 x 2260 or dcross @loislaw.com.

La Quinta is offering a 10 percent discount to all TCDLA members.
Either visit LQ.com and use promotional code TCOLA, or coli
800-531-5900 and ask for the discounted rate for the Texas Criminal
Defense Lawyers Association .
Subscription Services Inc. is offering up to a 50 percent discount
off the cover price of nearly every magazine printed for our members.
Call Marilyn at 1-800-289-6247.

Members Only Website. As a member you have access to the
members-only section of the TCOLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Assistance with Legal Questions. You can e-mail a question to
the TCOLA home office and we will help you get your question
answered through the assistance of more than 2000 criminal
defense attorneys.
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STRANGE
BEDFELLOWS
By the time this article is printed in the Voice, the 79th Legislature will either have passed
a sweeping new change in discovery in Texas or the proposed legislation will die because
prosecutors who do not allow defense lawyers open files and some of our well meaning
brothers and sisters oppose this legislation. Strange Bedfellows.
Most of us who have practiced for a few years have personal, specific, clear examples of
discovery abuse and prosecutors who hide important facts from our clients and us. Some
of our clients have been wrongfully convicted and sentenced to prison because of this
problem.

'\,

Daniel W. Hurley

The history of Texans' rights to discovery is shameful. Article 39.14 provides no meaningful way to discover facts that are required to render effec tive assistance of counsel. One only
needs to review the unpublished opinion of Justice Ann McClure of the El Paso Court of
Appeals in In re the State of Texas, 2005 WL 628032 to see a review of Texas Law on discovery
and the need for change.

PRESIDENT'S
MESSAGE

;

A criminal defendant's right to discovery under the United States
Constitution is limited to exculpatory or mitigating evidence in the
State's possession, custody, or control. See Dickens v. Court ofAppeals
for the Second Supreme Judicial District, 727 S.W.2d 542, 551 (Tex.
Crinl.App.1987); Kingv. State, 746 S.W.2d515, 517 (Tex.App.-Dallas
1988, pet. ref'd). Beyond this, a criminal defendant has no general
right of discovery. Washington v. State, 856 S.W.2d 184, 187 (Tex.
Crim.App.1993); Perkins v. State, 902 S.W.2d 88, 101 (Tex.App.-El
Paso 1995, pet. ref'd). Article 39.14 of the Texas Code of Criminal
Procedure provides the defendant with a limited right of discovery
prior to and during trial. Tex.Code Crim.Proc.Ann. art. 39.14; see
Martin v. Darnell, 960 S.W.2d 838,841-42 (Tex.App.-Amarillo 1997,
orig. proceeding); State ex rel. Wade v. Stephens, 724 S. W.2d 141,
143-44 (Tex.App.-Dallas 1987, orig. proceeding).

Many of us practice in jurisdictions where the trial judges have a standard discovery order that most prosecutors honor. Under current law they may be able to successfully resist
those orders. TCDLA has attempted each and every session, for many yea rs, to promote
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discovery reform and each and every year we have met resistance
and ultimate failure. The compromise of reciprocal discovery
is not feared by those lawyers who have practiced in states that
require reciprocal discovery. Good lawyers in New York, Colorado, Arizona and in Texas federal courts deal with reciprocal
discovery every day. Reciprocal discovery is manageable and
the tradeoff is worth it.
We have had several conference calls and meetings to listen to
the objections to the new discovery bill. These discussions have
been heated. There are strong opinions against the bill. If the
legislation passes, there will be a citizen accused whose lawyer
will be better prepared for trial in the near future. It will take
time, some education and adjustment to the new rules. If the
discovery bill dies we will continue to operate in Texas under
the same archaic rules for years to come. !l!L
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THE NUMBERS
ARE

IN!

Keith Hampton and Alien Place are busy with the Texas Legislature. Keith is sending out
email updates to members on legislation of importance to members. Both will present an
overview of the 79th Texas Legislature at this year 's Rusty Duncan Advance Criminal Law
Short Course.
I want to thank the members of the East Texas Criminal Defense Lawyers Association, a
new TCDLA Affiliate based out of Jefferson County, and their President, James Makin. The
Association hosted their first annual Spring Beach Weekend at the beach home of James
Makin on the Bolivar Peninsula. I had opportunity to spend time with good East Texas
lawyers committed to defending the rights of the accused. A good time was had by all.
FY 2006 Six Month Report (These numbers are from September 1, 2004 through
February 28, 2005.)

\..
'

Joseph A. Martinez

EXECUTIVE
DIRECTOR'S
PERSPECTIVE

TCDLA MEMBERSHIP TOTALS
New Members
Renewal Retention Rate
Dropped Members

2,369
322
85 percent
451

WEB TOTALS
Website Visitors
Total Hits
Total Members on Listserve

48,000
3, 162,1J9
1,070

Number Of Seminars Held
Number of Lawyers Trained
number of Course Directors
number of Speakers
Death Penalty CLE Hours
Capital Attomeys Trained
Legal Publications
Complimentary Publications
Publication Revenue

TCDLA
5
298
9
65

2
10
$16,065

CDLP
13
996
25
98
14.25
252
0
85
$3,225

l encourage members to seek out those who have lapsed and encourage them to renew
their membership. Please let m e know what we can do to encourage your efforts.
Don't forget to register for this year's 18th annual Rusty Duncan Advanced Criminal
Law Short Course June 16-18, 2005 at the Marriott Rivercenter. In addition to the Marriott, we do have a block of rooms at the Crown Plaza Hotel. This year's Course Directors,
Mark Daniel and Mike Heiskell, have put together an outstanding group of speakers that
include: Richard "Racehorse Haynes," Joe Jamail, Brian Hermanson, and a host of outstanding criminal defense lawyers.
Good verdicts to all! ~
8 VOICE FOR THE DEFENSE
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June 16-18, 200S
18th Annual Rusty Duncan
Short Course
Board Meeting & Membership Party
San Antonio

November 4-S, 200S
TCDLA - Advanced DWI Seminar
Cross-Examination of the Arresting Officer
and Expert: Lecture and Demonstration
Gary Trichter
San Antonio

July 8, 200S
CDLP- TBD
Llano

July 14·1S, 200S
CDLP - Anatomy of the Win
New Braunfels/Reception at Schlitterbahn

July 20-22, 200S
CDLP - Anatomy of the Win
South Padre Island/ Reception at Schlitterbahn

August 12, 200S
ACDLA & CDLP - Rules of Evidence
Austin

August 18-19, 200S
CDLP - Anatomy of the Win
Odessa

August 2S, 200S

December 8-9, 200S
TCDLA - Topic TBD
Holiday Membership Party
Dallas

December 10, 200S
TCDLA, CDLP, TCDLEI Board Meetings
Dallas

January, 2006
TCDLA - Topic TBD
Texas Tech Law School
Tailgate Party and Texas Tech
Men's Basketball Game
Lubbock

February 4-9, 2006

TCDLA- DW I
Tyler

TCDLA President's trip and CLE
Five Day Royal Carribbean Cruise
Aboard Splendour of the Seas Ship
Departs Galveston
Ports of Call: Cozumel and Costa Maya

September 8-9, 200S

March 9-10, 2006

CDLP - Nuts & Bolts Office of Criminal Law
Houston

TCDLA - Topic TBD
Houston

CDLP - Phone Seminar

August 2S·26, 200S

September 8-9, 200S
TCDLA: Federal Law - Dual Track
New Orleans/TCDLA, CDLP, TCDLE Board Meetings

March 11 r 2006
TCDLA, CDLP, TCDLEI Board Meetings
Houston

September 22-23, 200S
CDLP: 3rd Annual Forensics
Dallas

October 7 r 2005
TCDLA - 3rd Annual"iop Gun DWI
Houston

October 21-22, 200S
TCDLA, TCDLEI & The El Paso
Crininal Law Group
El Paso Criminal Law Group Seminar
Inn of the Mountain Gods Resort and Casino
Ruidoso, New Mexico

March 26-31,2006
CDLP - 30th Annual Texas Criminal Trial College
Huntsville

April2006
TCDLA & National College f or DUI Defense
- Mastering Scientific Evidence
Dallas

April2006
CDLP-Capitai/Mental Health
Dallas

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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RINTS
AUPERS
Some plastered walls of ancient Egypt are said to contain prints of ridged human skin
dating to 2,000, B.C. Like the gunpowder in ancient fireworks, the power of fingerprin ts
was realized only much later. It was not until the late 1700's that it was correctly theorized
that the arrangement of friction ridges on the hand were unique.
Louis Akin's article on fingerprints may serve as only a refresher to defense counsel
with an inordinate interest in that field; however for most of the rest of us it will provide a
valuable "nuts and bolts" resource involving a somewhat complex area of forensic science.
Poorly done forensic work in this area may doom an otherwise defensible case just as surely
as poorly done DNA analysis. Tn fact, because as far as the public is concerned, fingerprint
comparison is a more historically acceptable area of forensics than DNA (in Mark Twain
book "Life on the Mississippi;' a murderer was identified through a comparison of his fingerprints) it is even more critical to know the science behind fingerprint comparison.

\,

David Richards

EDITOR'S
COMMENT

Thomas Smith's review of State P.D.R. timetables will be a useful tool for those who
handle occasional appeals. Discreti onar y review timetables are no more interesting than
railroad timetables, but like when missing a train, it is something that you may later regret
not having studied more carefully. And it is worth reminding that the Court of Criminal
Appeals requires counsel representin g in digent defendants to either file a petition for discretionary review or explain to their client how and when to file il, as well as the "advantages and disadvantages;' of filing. In that regard, Thave always wondered how an attorney
should explain the "disadvan tage" of filing a P.D.R.: "Dear Mr. Jones: if you insist on filing
a meritless P.D.R. you will be adding to an already overburdened workload for the judges
on the Court of Criminal Appeals." That ought to make 'em think twice.
Recently Paul Stuckle, a TCDLA member and friend of George Roland, penned the book,
Of Wolves, Whales, Indians, and of Course, Angels ... A Tribute to George Roland, Lawyer. An
excerpt from the book was previously published in the Voice. r!!.!3
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BEWARE OF
THE CONFLICT
OF INTEREST
Ignoring a conflict of interest issue in a criminal case and proceeding to trial makes
about as much sense as jumping off a cliff and expecting to have a soft landing. Lawyers
who represent defendants in drug cases are likely to be confronted with conflict issues
because of the incentives to cooperate provided by U.S.S.G. §SKl.l and Rule 35(b) Fed.
R.Crim.P. In order to receive a lighter sentence, defendants in these cases often tell
everything they know about their suppliers, fellow dealers and purchasers. This should
preclude a lawyer for one of these individuals from representing anyone whom his client
has "snitched off."

F.R. "Buck" Files, Jr.

FEDERAL
CORNER

The latest conflict of interest case to come out of the United States Court of Appeals
for the 5th Circuit is United States v. Infante,_ F. 3d_, 2005 WL 639619 (5'11 Cir. 2005).
On March 21", a panel of the Circuit (Chief Judge King and judges Higginbotham and
Davis) vacated Infante's conviction and remanded the case to the district cou rt for
determination as to whether Infante's counsel's conflict of interest adversely affected his
counsel's representation of him.
Infante was named in three counts of a 12 count indictment chargi ng him and
four others with various drug offenses, including a conspiracy co unt. Before trial, the
government filed a Rule 44 motion to bring to the district court's attention a concern that
Infante's attorney, Waldo Snerd (not his real name), had a potential conflict of interest.
Earlier, he had represented two of the witnesses to be called at trial, Gallegos-Natera and
Rivera-Hernandez, in their own criminal cases. The AUSA represented to the district
court that neither witness kn ew anything about Infante or would directly implicate him
in their testimony.
Snerd explained to the court that he had not gained any confidential informa tion from
eith.er Gallegos-Natera or Rivera-Hernandez about Infante's case. The district court asked
whether the two perspective witnesses were former clients of Snerd's and Snerd replied that
they were former clients who had pled guilty and been sentenced; however, Snerd added
that if either testified against Infante that he would "pull [his] files and run over to the
[g]overnment's office and ask for a Rule 35 [motion for a reduction in their sentences for
substantial assistance in the prosecution of Infante] on [behalf of] the former clients."
Even after hearing this, the district court concluded that no conflict of interest existed
and there was, therefore, no need to go into a more extensive Garcia hearing. The district
court did not question Infante regarding his understanding of the potential conflict of
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interest and Tnfanle did not waive his right to conflict-free
represen lation.
At trial, both Gallegos-Natera and Rivera-Hernandez testified
against Infante. The drug-smuggling offenses for which they
had earlier been convicted involved the same incident about
which they testified at Infante's trial in support of the conspiracy
count. When Snerd cross examined these witnesses, he did not
contesl their credibility or motive for testifying against Infante;
rather, he limited his cross examination to eliciting testimony
that the witnesses had no knowledge of any involvem ent in the
conspiracy by Infante.
Chief Judge King authored the opinion of the panel.
Included in lhat opinion was the following:
Infante argues that he was denied his constitutional
right to effective assistance of counsel because his
attorney labored under a conflict of interest.
'Under the Sixth Amendment, if a d efendant
has a constitutional right to counsel, he also has
a corresponding right to representation that is
fi-ee from any conflict of interest.' United States
v. Vaquero, 997 F.2d 78,89 (5th Cir.1993) (citing
Wood v. Georgia, 450 U.S. 261,271, 101 S.Ct. 1097,
67 L.Ed.2d 220 (1981)).

***

"\

The district co urt concluded that Attorney
(Snerd] did not labor under any conflict of
interest. We disagree. 'A conflict [of interest]
exists when defense counsel places himself in a
position conducive to divided loyalties.' United
States v. Medina, 161 F.3d 867, 870 n. 1 (1998)
(quoting United States v. Carpenter, 769 F.2d
258, 263 (5th Cir.l985)) (alteration in original )
(internal quotation marks omitted); accord
Mitchell v. Maggio, 679 F.2d 77,79 (5 th Cir. l982).
This question is highly fact-sensitive. See Perillo,
205 F.3d at 782, 798-99. Whether a conflict of
interesl exists depends on a number of factors,
including, but not limited to, whether the attorney
has confidential information that is helpful to
one client but harmful to another; whether and
how closely the subject matter of the multiple
representations is related; how close in time the
multiple representations are related; and whether
the prior representation has been unambiguously
terminated. See id. at 798-99.
Although Attorney [Snerd] denied having learned
any relevant confidential information from his
former clients while representing them, the subject
matter of the representations was nearly identical.
[Snerd] represented Gallegos-Natera and RiveraHernandez in their own criminal cases, and the

crimes to which they pled guilty in those cases
were part of the same alleged conspiracy with
which Infante was charged. GaUegos-Natera and
Rivera-Hernandez's testimony at Infante's trial
consisted primarily of recounting the crimes with
which they were charged in the cases in which
[Snerd] represented them. Moreover, [Snerd's]
representation of the two witnesses had not been
unambiguously terminated because he admitted
that he would seek a substantial assistance motion
from the government for their testimony against his
new client Infante. Even if [Snerd's] representation
of the witnesses was actually completed prior to
Infante's trial, the representations were relatively
close in time to his represen talion of Infante. These
factors support our conclusion that a conflict of
interest did in fact exist. See id. Once GallegosNatera and Rivera-Hernandez took the stand to
testifyagainstlnfante, [Snerd] was put in a position
conducive to divided loyalties because he had
to choose between vigorously cross-examining
his former clients, which might jeopardize their
chances of the government filing a Rule 35 motion
on their behalf, and not vigorously cross-examining
them, which would risk allowing the government
to establish through their testimon y an essential
element of the case against Infante--namely, that
a conspiracy existed. Cf Perillo, 205 F. 3d at 801-02
(finding, under the particular facts of the case, that
a conflict existed when an attorney cross-examined
his own client as an adverse witness); Hoffman v.
Leeke, 903 F.2d 280,285-87 (4th Cir.l990) (finding
that an attorney labored under a conflict of interest
when he cross-examined one client as an adverse
witness in the related trial of another client);
United States v. Martinez, 630 F.2d 361, 362-63
(5th Cir.1980) (finding a conflict when an attorney
previously represented a wi tness who testified
against a current client in a related matter). Thus,
[Snerd]labored under a conflict of interest.
However, the question remains whether th is
conflict of interest was an actual conflict in the
sense that it adversely affected Attorney (Snerd's]
representation of Infante.

***
Although we are satisfied lhat the record
demonstrates that a conflict on interest existed, we
are not prepared to say that the record is sufficiently
developed to allow us to determine whether
Attorney [Snerd's] conflict of interest adversely
affected his performance. Therefore, it is necessary
to vacate Infante's conviction and rema nd to the
district court for a determination on the question
whether [Snerd's] conflict of interest adversely
m11tinued on page 25
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A

PRIMER ON
PRINTS
BY LOUIS

L. AKIN, LPI

CLASSIFICATION OF FINGERPRINTS

'·

To the chagrin of many criminalists and prosecutors fingerprint identification, once venerated as an unassailable and absolute
proof of identification, has come under fire partly because of Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 ( 1993) and,
more recently, because of blunders made by law enforcement in using fingerprin ts to wrongly identify train terminal terrorists.
Additionally, fingerprint identification has been upstaged by a new matinee idol, DNA, and its co-star, blood spatter analysis.
DNA will tell that a particular person was at a scene, and it will do so whether, o r not, tha t p erson left prints. Its co-star, blood
spatter analysis will tell what happened at a scene. Yet the lowly fi ngerp rint has put many people behind bars and will no doubt
continue to do so in the future, and for those reasons it will still have to be dealt with by defense lawyers an d investigators. To be
able to successfully challenge fingerprin t identification the defense attorney must have at least some knowledge of the anatomy
of a finge rprint pattern and of the processes used for collecting, comparing, and classifying prints. This article offers a cursory
survey of those topics.

1. What is friction ridge skin?
A specialized layer of epidermis called friction ridge skin covers the inner surfaces of the hands and feet. Under slight magnificati on, this skin has the appearance of ridges and furrows like a plowed field, or more apropos, like the tread on a tire. Sweat pores
are spaced rather evenly on the tops of the ridges. Sweat glands in the dennis secrete sweat that flows out of the pores and down
the sides of the ridges into the furrows. The pores of the friction ridge surfaces do not secrete sebaceous oil nor do they have
hair as does the skin on the rest of th e body. Sebaceous oils coat the skin like a lotion to p rotect it and keep it supple, but they
are greasy and would diminish the grip if they were on th e hands. The pores of friction ridge surfaces secrete only sweat which is
mostly water and does not counter the specialized purpose of the skin. Th e ridges of friction ski n leave a distinct tread pattern or
print on a surface. Generally speaking, other things bein g equal, the smoother and cleaner the surface the clearer the print. Byrd
lists the following causes as additional conditio
ners of print quality:
.;
Nature of the surface
Environ ment
Weather conditions
Amount of con tamina nt
Pressure applied
Movement during transfer
Condition o f the friction ridge d etail of the skin
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2. How to determine the basic landmarks of a
fingerprint pattern.
The two primary landmarks or focal points of the loop and
whorl pattern are the Delta and the Core. There are complex
rules used to determine the exact location of the delta an d core
of a fi ngerprint pattern. For instance, the delta is the ridge at or
in front of and nearest the center of the divergence of the type
lines and it may be: a bifurcation that opens towards th e core,
an abrupt ending ridge, a dot, a short rid ge, a meeting of two
ridges, a point on th e fi rst recurving ridge located nearest the
center and in fron t of the divergence of the type lines.
The core is the landmark rough ly located on the innermost
ridge of the pattern and the rules for determinin g th e correct
core location are as specific as those for the delta. The important
point here is that the rules were forged through trial and error
in an attempt to create a uniform way of classifying prints. They
are not based on any sort of scientific principles. Their value is
merely and solely descriptive. Figure 1 illustrates the deltas and
cores of various fi ngerprints.

Figure I. Various kinds of deltas and cores of fingerprint
patterns.

3. What part of the friction surface of a finger is
included in a fingerprint pattern?

Fingerprint patterns are sometimes compared to bodies of
water. In the illustration above, the water would flow into the
pattern from a tributary at the location of the delta on the lower
left side. It would flow out the lower right side of the picture.

4. Three basic types of fingerprint patterns and their
subdivisions
The three basic classifications or types of fingerprints are Arches,
Loops, and Whorls and each type has subsumed variations.

LArches
a. Plain
b. Tented

2. Loops
a. Radial
b. Ulnar

3.Whorls
a. Plain
b. Cen tral Pocket
c. Double Loop
d. Accidental

Figure 3. Plain Arch
In the plain arch the ridges enter on one side of the impression
and flow out the other with a rise or wave in the center. The
plain arch is the most simple of the fingerprint patterns.

The pattern area of a print is enclosed with in delineated type
lines and includes primary identifying landmarks such as the
delta and core and ridges that in tervene between them. Lists
of tedious rules and exceptions to rules are used to determine
the type lines of a pattern. Generally, the type lines begin at
th e delta and encompass the print pattern . The rules become
important when a type line ends or bifurcates and a new line
must be designated as the continuance of the type line. Type
lines are th e two innermost ridges which start parallel, diverge,
and surround the pattern area. The bold lines in Figu re 2 below
are type lines.

Figure 4. Tented Arch
In the tented arch, most of the ridges enter on one side of the
impression and flow out the other side as in the plain arch;
however, the ridges at the center do not. They form a tent pole
or a close facsimile thereof.
Figure 2. An illustration of type lines and the pattern area of
a loop fingerprin t.
May 2005
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crosses in front of each delta. The circuit may be a spiral, oval,
or circular.

Figure 5. Th e Loop
The loop is the most common fingerprint. The terms radial and
ulnar derive from the radius and ulnar bones of the forearm
and the loop pattern is subdivided into radial and ulnar groups.
Loops which flow toward the little finger are ulnar loops and
those that flow towards the thumb, or radial bone, are radial
loops. The definition of a loop is a pattern in which one or more
of the ridges enter on either side of the impression, recurve,
touch, or pass an imaginary line drawn from the delta to the
core, and terminate on or toward the same side of the impression from whence it entered.

Figur e 8. Double Loop Whorl.
The double loop whorl is a hybrid that is classified as a whorl
since it best fits the description of a whorl. The double loop
consists of two separate loop forma tions with two separate and
distinct sets of shoulders and two deltas.

Figur e 9. Accidental
The accidental pattern does not fit into one of the other descriptions.

5. How to count the ridges in a pattern
Figure 6. The Whorl
The whorl pattern has two deltas and at least one ridge making
a complete circuit, which may be spiral, oval, or circular. Whorls
comprise 30 percent of all fingerprints and the plain whorl is the
most common type of whorl. An imaginary line drawn between
the two deltas must touch at one of the recurving ridges.

Figure 7. Central Pocket Whorl
As with other whorls, the central pocket loop has two deltas
and at least one ridge that completes a curving circuit that
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The ridge count is part of the description of a fingerprint that
is used to distinguish it from others of a similar classification.
For instance, one fingerprint may be an ulnar loop with a ridge
count of 7 while another ulnar loop may have a ridge count
of ll. The ridges counted are the ones that touch or cross an
imaginary line between the delta and the core as in Figure 10
below. The delta and core are not counted. The ridge count for
the pattern in Figure 10 would be three. Average ridge counts
in loops range between 1 and 20.

Figure 10. Coun ting r idges (3) between the delta and core.

I.

SHO~T ~lOGE

~- }BIFURCATION

3.

~

} BIFVRCATIO N

or it may need an alternate light source, powders, or chemicals
to become visible. Using available or oblique lighting on most
surfaces will reveal the impression. The impression must be
enhanced or developed to be seen fully and collected.

6. fUDGE

7. EliDING RIDGE

e.

9.

}BifURCATION

10. ~lOGE
II. ENDING RIDGE

12. RIDGE
13. SHORT RID3E

!4.} BlfV:ICATION
15.

16
')

17.

IS~AND

Ideally, all prints would be photographed before anything else is
done to them. After photographing the prints the print must be
developed by whatever means the technician chooses to use. The
latent impression it is lifted w ith a clear tape or lifting medium
and placed on a backing card with a contrasting background.
The area where the lift was taken from is documented on the
back of the card along with the case number designating it to a
particular investigation, the name and identification number of
the investigator lifting the impression, and the date of the lift.

18.} BIFURCATION
19.

20. EliDING RI DGE

The Plastic Print

21. DOT
22 . RIDGE
23

')tSLAND

24.

25. ENDING RIDGE

LOOP
25 Ri OGE COUNTS

Figure 11. Ridge Count.
A typical ridge count indicating the various types of ridges,
islands, dots, and bifurcations, that are counted because they
touch th e imaginary line between the delta and core.

CoLLECTION

A

OF

FINGERPRINTS

AT

CRIME SCENE

The information covered in this article thus far pertains to the
classification of fingerprints. Classification is a process usually
performed at the police station. Crime scene technicians and
investigators at the scene handle the collection of fingerprint
evidence. Their responsibility is to detect and collect prints that
can be classified and used for identifying a suspect.
The Patent Print
Crime scene technicians and criminalists deal with three types
of fingerprint impressions at the scene of a crime. The fingerprint
may be Patent, or d early visible to the naked eye. Patent prints
may be left by a person who has blood, paint, ink, or some other
transferable material on his hands. The patent print is grossly
evident. "Patent impressions are visible and usually need no
enhancemen t. They are simply photographed and the item that
they are deposited on is collected if necessary."
The Latent Print
The second category of impression is the Latent print. This is
the print that we see television d etectives dusting furniture and
weapons to develop. The print is not readily visible by the eye. It
may need to be viewed from very close, or from a certain angle,

Plastic fingerprints refer to prints that are left in an impressionable material such as window putty, warm wax, wet paint,
blood, or other such items that will mold to the print pattern
and retain the shape. Plastic prints are usually visible to the
naked eye but are classified separately.
""Is a bloody print the same as a print in blood?" The answer
to this question would be, no. The print in blood would be
an example of depositing a plastic or molded impression into
the surface of blood. The bloody print would be an example
of having a foreign substance, such as the blood, coating the
hand and depositing an impression from the blood coating to
another surface."
Developing Latent Fingerprint Impressions
The sole purpose in developing a latent impression is to make it
visible so that it may be preserved and compared to other prints.
Various powders and chemicals are used for this purpose.
Powder brushed over a surface bearing latent prints will cling to
the moisture in the ridges of the print and make it more dearly
visible. Different powders are used on d ifferent surfaces and
for different contrast purposes. While black and gray powders
were traditionally used m ost, there are now various colors and
compositions available such as aluminum, gold, red bronze, and
dragon's blood powder. Only a small amount of powder should
be used and it should be brushed with the grain or tread of the
print. Too much powder and too little brushing are the chief
faults of novice print technicians.
Prints should be photographed at a 90 degree angle before they
are lifted. After cutting a piece of cellulose tape sufficiently large
enough to cover the powdered print, the adhesive side is applied to the surface containing the print. When the adhesive is
lifted away, the powder print sticks to it. The adhesive is then
applied to a white or black card, depending on the color of the
powder and the print can be seen through the tape. Effort must
be made to avoid getting air bubbles under the tape when it is
applied to the surface so that parts of the print will not be left
blank and again when it is applied to the card so that the print
lays flat and undistorted.
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Powders do not work on surfaces like paper, cardboard, unpainted wood, or other absorbant materials and chemicals are
used in its place. Iodine, ninhydrin, and silver nitrate, cyanoacrylate, and crystal violet are some of the most commonly
used chemicals.

Crystal Violet (Gentian Violet)

When iodine chemicals are subjected to heat they vaporize and
produce violet fumes that are absorbed by oils such as the kind
left by fingerprints with which they come into contact. The
ridges appear yellow-brown.

Crystal violet works by staining cats off epidermal skin cells and
perspiration on almost any surface, but it is known for its use
on the adhesive side of tapes and other adhesive surfaces. A dye
is prepared using the crystal violet and the specimen is dipped
into the dye and agitated for a few seconds. The specimen is then
rinsed under cold tap water and examined. Tt may be returned to
the dye if it is not contrasted sufficiently. On light backgrounds
the print will appear dark and should be photographed as soon
as possible. Latent prints on black or dark surfaces may need to
go through another process using photographic paper.

Ninhydrin

Laser Detection

Ninhydrin has a short shelf life and is usually mixed in lots to be
used within 30 days. lt may be applied to a surface by spraying,
dipping, or brushing. Latent prints will appear within 24 hours
at room temperature. Slight heat speeds up the process. Latent
prints many months old can be developed by the ninhydrin
method. Since the prints will eventually begin to fade, they
should be photographed as soon as they are developed.

The FBI has developed an 18 watt continuous wave argon ion
laser to detect prints on various items of evidence. It is the cleanest of methods, relatively easy, no pretreatment is required, and
it doesn't alter the evidence item.lt will illuminate perspiration
and body oils contained in fingerprint residues. The process is
merely a sniffer method and when it detects traces of a print a
powder of chemical development must be used to produce an
identifiable print.

Iodine

Silver Nitrate
Fabrication of Fingerprint Evidence
Sodium chloride (salt) that is present on the ridges of fingerprints combines with silver nitrate to form silver chloride which,
when exposed to light breaks down to its component parts of
silver and chlorine. The ridges developed in this manner appear
reddish-brown and should be photographed immediately before
the background darkens and obliterates them.
Cyanoacrylate (Glue)
Cyanoacrylate vapors work well to develop prints on hard surfaces such as plastic bags and pliables. In a process of polymerization, the vapors adhere to the friction ridge residue, harden,
and build up the ridge detail. The process has to be performed
in an air tight enclosed space which can be anything from a
plastic bag to a box or aquarium. The specimens are placed
inside the container and a few drops of glue are put inside to
vaporize. A light bulb may be placed inside to speed the vaporization process. Exposure time varies and the specimens have
to be inspected periodically. Cyanoacrylate is being used more
extensively with good results.

This section is entitled fabrication of fingerprint evidence, because strictly speaking a fingerprint can't be fabricated, at least
not without the use of cloned fingers or some other medical
wonder to which the average house burglar doesn't ordinarily
have access. So when we speak of fabrications we are really
speaking of the interjection of a foreign fingerprint into a scene
or, more likely, into the evidence collected at the scene. It is
defined by Wertheim as a representation of print that never
existed on the surface from which it purportedly came.
Wertheim warns "Cases of fabrication of latent print evidence
by police officers and identification technicians occur frequently
enough in the United States to make publicity of these cases a
threat to the credibility of honest latent print and crime scene
professionals. In add ition, latent print examiners who compare
latent prints developed by others run the risk of receiving submissions of fabricated evidence and being drawn unsuspectingly
into such cases."

The process of preserving prints has been made easier by the use
of cyanoacrylate fu ming. One might say that failure to preserve
them may be tantamount to misfeasance."By NOT superglue
fuming nonporous evidence before you mail it to the lab, yo u
help the bad guys ..... it's abo ut the same as wiping the evidence
clean. Do NOT expect latent finger or palm prints on a pistol,
knife, can, bottle, or credit card to survive mailing to the lab if
you don't either:

The two definitions used by fingerprint identification technicians and criminalists in reference to falsified fingerprint evidence are forged and fabricated prints. "By considering these
definitions in their practical meanings, a forged print would be
a latent planted at a crime scene by the true criminal in order
to fool the police, while a fabricated print is fabricated evidence
produced by a police employee in order to bolster a case or frame
a person. Tn those terms, forgery oflatent print evidence is virtually nonexistent. Fabrication occurs disgustingly often."

A. Superglue fume the evidence before mailing. -orB. Package the item in such a way that NOTHING can
touch or rub against the smooth surfaces you want
processed for latent prints."

If one considers that a knife or gun or other object with prints
on it may be planted at a staged scene to mislead the police,
then it m ay be risky to declare that the occurrence is virtually
nonexistent, but that a criminal would take a print to a scene
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with the intention of placing it on an object at the scene can
p robably safely be ruled out.
Wertheim describes three common methods used by dishonest
police officers to fabricate latent print evidence: l) a lift from
an inked print; 2) a mislabeled lift, 3) a staged photograph. He
warns that these fabricated latent prints frequently are "perfect"
prints - the fabricator prepares a print so clear that nobody
could fail to see the identification.
A "lift" is a print that has been developed on a surface and lifted
off with the use of clear tape. The tape could be placed on a
surface at a crime scene during the course of fingerprinl d usting
or at a later time in an area that wasn't d usted. It would be no
harder to do that than it would be to place a bloody glove on
someone's property or place a drop of blood on his sock as may
have happened in the OJ case and undoubtedly has in others.

document every lift.
• Reviews and audits. There should be both supervisory and technical reviews of the notes and
reports in each case file, once completed. Such a
review should include an inspection of the lifts.
Perhaps processing the prints with cyanoacrylate to preserve
them should be added to this lisl now that the procedure is so
widely accepted. END
Note: This article was previously published in Pi magazine.
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12-84, GPO 174
9 The Science of Fingerprints, US Department of Justice, Federal Bureau of Investigation, Rev
12-84, GPO 175

tO Ibid
II T he Science of fingerprints, US Department o f Justice, Federal Ilurcnu of Investigation,
Rev 12-84. GPO 176

Wertheim advises criminalists and print technicians to use the
following protocol to avoid being drawn into a falsification
unwittingly or being undeservedly charged wilh falsification
by a defense attorney.

12 The Science of fingerprints, US Department of Justice, Federal Ilureau of Investigation,
Rev 12-84, GPO 179
13 German, Edward, CLPE, ffS Cyanoacrylate Fuming Tips, US Anny Crime Lab, 1999
14 The Science of Fingerprints. US Department of Justice, 17edcral Hureau of Investigation,
Rev 12· 84, GPO 183
15 The Science of Fingerprints, US Department of Justice, federal Bureau of Investigation,

• Photograph latent prints before lifting them.
• Make sure crime scene and laboratory notes record every surface examined, every method used,
and every result obtained.
• Background noise is very helpful in establishi ng
the origin of the latent. Create your own background noise. One excellent way to do lhis is to
use a ballpoint pen. Mark a curved line around
the latent, the initial and date tl1e latenl next to
the line. Re-powder the ma rkings. When you lift,
the powder will come up on the lift bul th e ink
will remain on the surface as proof of the origin
of the latent.
• By using a lift card with a unique number and
recording the numbers in your notes, you make it
virtually impossible to insert qr swap latent prints
at a later date. Each latent ilien has in effect a serial
number which prevents alteration.
• Preserve the latent print by fuming.
• The use of a latent printlog book helps document
latent prints. Each case entry should be made as
soon as the latent prints are lifted or brought back
to the office from the scene. The entry should
contain sufficient information to adequately

Rev 12-84, GPO 185
16 Wertheim, Pat A. "Detection of forged and Fabric.'f.tcd Fingerprirus." Journal of Forensic
Identification, 44(6), 1994

11/bid
18 Wertheim, Pat A. "'Detection of Forged and fabricated fingerprints." Journal of f orensic
Identification, 44(6), 1994

Louis L. Akin, LPT, is nlicensed professional investigator with 23 years experience in investigation
ar1d reconstructiorr. Akin designed and engineered
the On Scene Blood Spatter Calculator· software
that automates recording and calculating blood
splatter, and authored the Field Manual for the
Interpretation of Blood Spatter which gives a
simplified step-by-step method of manually collecting, recording and preserving blood spatter
data at the scene. This article explains how to do
the calculations without the software or manual.
lt is a little more daunting, but still/earnable.
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Timetables for
Petitions for
Discretionary Review
The Exaltation of
Form Over
Substance: You May
Have Less Time Than
You Think!
By Thomas Smith

Cochran ].'s dissenting judgment in FranksvState, 97 S.W.3d 584, (Tex.Crim.App-2003) has highlighted a confusing interplay
between Rules 49. 1, 49.7, 49.8 and 68.2 of t he Texas Rul es of Appellate Procedure (TRAP), concernin g the lime within which a
petition for discretionary review (PDR) must be fil ed. T he majority stuck rigidly to the wording of Rule 68.2 to produce a result
that was not previously obvious to criminal practitioners. The result could trap both the state and defendant, bul it is of course
more likely to be the defendant who is in the posi tion of filing motions to review previous decisions.

Motion for Rehearing: Timetable Tolled for PDR
Under Rule 49.1, a m otion for a rehearing must be filed within 15 days after a court of appeals' judgment or o rder is rendered.
The motion must include the points relied on for the rehearing. An extension of time can be so ught under Rule 49.8.
There is no problem if the losing party files his motion for a rehearing within the 15-day limit under Rule 49.1. In this case,
Rule 68.2 tolls the timetable for the filing of a PDR until the co urt of appeals either denies the motion for rehearing or grants
the motion and renders a new decision. Likewise, if the party files the motion for rehearing after an extension of time, Rule 68.2
still tolls the timetable.

Motion for En Bane Reconsideration: Timetable for PDR Not Tolled
Under Rule 49.7, a losing party can also apply for an en bane reconsideration. There is no ti me limil specified in Rule 49.7; the
motion must simply be filed at any time while the court of appeals still has plenary jurisdiction.
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This is where a problem arises. Rule 68.2 says the PDR must be filed within 30 days after either the day the court of appeals'
judgment was rendered or the day the last timely motion for rehearing was overruled by the court of appeals. A motion under
Rule 49.7 is not actually a 'motion for rehearing', so the sharp-eyed majority in Franks v State were able to deny th e appellant's
PDR for being untimely because it was not filed within 30 days of the court of appeals' overruling of his previous m otion for
rehearing. The unlucky counsel had filed his PDR within 30 d ays of his motion for rehearing en bane being denied, which was
more th an 30 days after his previous motion for rehearing was denied. The use of the words 'en bane', without citation of Rule
49. 1, meant that the timetable for the PDR did not stand still while th e m otion under 49.8 was pending.

The Moral of the Story
There are several ways around this obscure problem (other than not bothering with a Rule 49.7 motion):
1. Separate Motions, without a toll: If you want to file sep arate motions under both Rule 49.1 a nd Rule
49.7, file your PDR with in 30 days of the Rule 49. 1 motion, rega rdless of the status of the Rule 49.7
motion.

2. Separate Motions, with a toll: If you have already filed a Rule 49.1 m otion, and then want to file a Rule
49.7 motion, it is still possible to toll the PDR timetable by adding a request for a rehearing under Rule
49.1 in the Rule 49.7 motion. The tim etable for PDR filing sh ould be tolled under Rule 68.2 until after
the motion is overruled b ecause the magic words have been included. To be safe, title it 'Motion for
Rehearing', leave the phrases 'Rule 49.7' and 'en bane' out of the title, and make sure the phrase 'Rule
49.1' is in the motion.
3. Single Motion, with a toll: You can file a single motion, which handles both Rule 49. 1 and Rule 49.7
requests. To be safe, title it 'Motion for Rehearing', do n ot mention 'Rule 49.7' or 'en bane' in the title,
and make sure that Rule 49. 1 is referred to in the motion. The timetable for the filing of a PDR should
be tolled.

'\,

Thomas Smith graduated with a LL.B. from University of Bristol (England) and a LL.M. from Trinity College, Dublin (Ireland). The British charity, Amicus, has sent him to Harris County to work on capital murder cases with defense attorney
Robert Morrow.

, Texas Criminal Defense Lawyers Educational Institute
Endowment Program
TCDLEI has created an endowme nt program to ensure continuing legal
education for tomorrow's criminal defense lawyer.
• Your money will be deposited into a special endowment fund.
• Your contribution will be used to build a fund for future Texas lawyers.
What you can do? Pledge $1 ,500 and become a Fellow - Pledge $3,000
a nd become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
May 2005

VOICE FOR THE DEFENSE 21

NO.

THE STATE OF TEXAS

v.
JOHN DOE

IN THE _

§
§
§
§
§

_ __ COURT

OF
_ _ __ CO UNTY, TEXAS

MOTION TO EXCLUDE EXPERT TESTIMONY
COMES NOW, JOHN DOE, Defendant in the above styled and n umbered cause, and moves the Court
to order the State not to refer to any evidence or to elicit, through its expert witness, _ _ __ _ __
any testimony regarding retrograde extrapolation or any evidence or testimony regarding Defendant's
purported blood alcohol content at the time of the alleged offense, and in support of said motion, would
respectfully show the Court as follows:
I. BACKGROUND

On April1 3, 2004, this Court held a hearing at which two of the State's witnesses testified regarding
scientific evidence and expert testimony. One of the State's witnesses, D r. James Martin, testified regarding
the results of testing done on blood that was drawn from Defendant on October 26, 2001. On cross
examination by the undersigned counsel, when asked if he could testify reliably as to what Defendant's
blood alcohol content (BAC) was at the time of the alleged offense, 2:23a.m., Dr. Martin replied, "I can
say that more than likely it was higher at that time, because of the time period that we're talking about,
unless you give me other conditions that would tend to dispel that, but I couldn't tell you exactly what
that level would be without being given more information." (R.R. 89-90). When questioned further
about what he based his opinion on, Dr. Martin replied that his opinion was
[b]ased on the time
period." (R.Roo 90). Dr. Martin further testified, "oo. more than likely it would be higher because more
than likely he wo uld be in the elimination phase As opposed to alcohol just sitting there yet to be
absorbed unless you gave m e a specific incident, or that would be a possibility." Id.
"

00.

000

II. INADMISSIBILITY UNDER MATA V. STATE

Said proffered testimony, which amounts to no more than blatan t speculation, is inadmissible under
the Court of Criminal Appeals' decision in Mata v. State, 46 S.W.3d 902 (Tex.Crim.App. 2001), overruled
in part on other grounds by Bagheri v. State, 119 S.W.3d 755 (It is not harmeless error analysis when it is
unclear whether the extrapolation evidence to prove on way of being intoxicated might have seriously
affected the jury's ability to deliberate upon that core element of intoxication, whether by "loss of normal
use" or "per se."). In Mata, the Court of Criminal Appeals, en bane, addressed a similar situation where
the State's expert testified regarding the theory of retrograde extrapolation. Id. at 904. Said expert then
testified that it was his opinion that the defendant's BAC was over the legal limit at the time of the offense.
Id. at 905.
In examining the issues, the Court of Criminal Appeals first mandated that if an expert witness is to
testify regarding retrograde extrapolation, it is a paramount consideration that he must first be able"
to apply the science and explain it with clarity to the court
Id. at 916. Additionally, the expert must
demonstrate some understanding of the d ifficulties inherent in attempting a retrograde extrapolation.
Id. Finally, the expert " must be able to clearly and consistently apply the science." Id.
000

0000"

.00
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In the present case, the State has utterly failed to provide any evidence or elicit any testimony from Dr. Martin
regarding the above requirements. As such, any testimony regarding attempted retrograde extrapolation or an
opinion regarding Defendant's BAC should be excluded.
Moreover, even if Dr. Martin were able to testify in compliance with the above requirements, his "opinion" should
still be excluded, according to the principles established in Mata. The Court of Criminal Appeals established that
the trial court, in evaluating the reliability of the proposed retrograde extrapolation, should also consider (a) the
length of time between the alleged offense and the given test(s); (b) the number of tests actually administered; and
(c) whether, and if so, to what extent, any individual characteristics of the defendant were known to the expert
when making the extrapolation. id. The Court went on to list a non-exclusive list of pertinent characteristics, such
as weight, gender, typical drinking pattern, tolerance for alcohol, how much alcohol was consumed on the date in
question, what was consumed, the duration of drinking, the time of the last drink and what was eaten and when.
ld.
The Court then stated that it would be possible for an expert to reliably extrapolate with only limited knowledge
of the personal characteristics and behaviors of the defendant" ... if the State had more than one test, each test a
reasonable length of time apart, and the first test were conducted within a reasonable time from the time of offense
... " ld. (emphasis added). However, in the instance where a single test was conducted some time after the offense,
reliable extrapolation could be performed" ... only if the expert had knowledge of many personal characteristics and
behaviors of the defendant:' id. (emphasis added).
While there are two results in the instant case, the gathering of the results occurred a mere 19 to 20 minutes
apart, and according to Dr. Martin, such a time interval would not make much difference in the results. (R.R. 81 ).
While the Court of Criminal Appeals did not indicate what a "reasonable" length of time would be between "tests:'
Dr. Martin's own testimony illustrates the inadequacy of an interval of approximately twenty minutes.
Moreover, by his own admission, Dr. Martin acknowledged that he did not have enough information to properly
extrapolate in the instant case. (R.R. 89). As such, Dr. Martin should not be allowed to circumvent the principles
established in Mata by simply givi ng a general opinion that Defendant's BAC was likely above 0.08 g/ 100 ml at the
time of the accident, or that it was higher at the time of driving than the level detected by the subsequent test. If
such testimony were allowed, it would fly in the face of Mata and the requirements established therein, defying the
instruction of the Texas Court of Criminal Appeals.
III. ARGUMENT UNDER RULES 401,402 AND 403, TRE
Based on the above arguments, Defendant would submit that said proffered testimony is irrelevant under Rule
401 of the Texas Rules of Evidence (TRE). As said testimony is scientifically unreliable and baseless in foundation,
it would not have any tendency to make the existence of any fact that is of consequence to the determination of the
action (in this case Defendant's BAC at the time of the accident) more probable or less probable than it would be
without said evidence. As such, it should be excluded under Rule 402, TRE, which prohibits the introduction of
inadmissible evidence.
Further, should the Court find that said offered testimony is relevant, its introduction should be precluded by
Rule 403, TRE, which allows for the exclusion of evidence if the probative value of said evidence is substantially
outweighed by the danger of unfair prejudice, c9nfusion of the issues or misleading the jury. In the case at bar, said
proffered testimony, if introduced, would certainly lead to unfair prejudice against Defendant, as the jury would be
unfairly influenced by such an opinion from a State's witness who has been qualified as an expert. As the opinion
has no basis in fact or science, the jury would be misled as to the validity and scientific basis of the opinion, and
no cross-examination by defense counsel would be able to remove the unduly harmful effects or cure the unfair
prejudice of presenting the jury with an ill-founded expert opinion .
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IV. UNDERLYING TEST RESULTS ARE INADMISSIBLE
Said testimony should be excluded, because it is based upon illegally obtained evidence. Corporal
Walter Scott, at least at one point in his testimony, stated that he did not have probable cause to arrest
Defendant in this matter when Defendant was at the hospital and in fact never arrested Defendant at
that time. As such, the obtaining of the sample was obtained in contravention of §724.012 of the Texas
Transportation Code, and any alleged acquiescence in the obtaining of said sample occurred only after
Corporal Scott misstated the law and coerced Defendant into agreeing to provide a sample.
WHEREFORE PREMISES CONSIDERED, Defendant would respectfully request that this Cour t
prohibit the State from introducing any evidence or eliciting testimony from Dr. James Martin regarding
any opinion as to what Defendant's BAC was at the time of the accident, whether he believes Defendant's
BAC was higher than 0.08 g/lOOml at the time of the accident and whether he believes Defendant's BAC
was higher at the time of the accident than the level detected by any subsequent test.

Respectfully Submitted,

CERTIFICATE OF SERVICE
On December
, 200_, a true and correct copy of the above and foregoing
Motion to Exclude Expert Testimony was hand-delivered or mailed, postage prepaid, to the _ __ _
County, Texas.
Attorney of
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continued from page 13

affected his representation of Infante. See United

States v. Salado, 339 F. 3d 285,291-92 (5th Cir.2003)
(remanding to the district co urt on direct appeal
for a determination of whether an actual conflict
of interest existed and, if so, whether the conflict
adversely affected the attorney's performance) .

inn of the

Shortly after the Court decided Infante, a United States
Magistrate Judge asked me to represent, by appointment, a
defendant charged in a drug conspiracy case here in the Eastern
District of Texas. Prior to any meeting with the potential client,
my investigator and I sat down with p rosecutors and case agents
for an overview of what they had. We learned that the defendant
had been a target for more than four years; that 44 defendants
in o ther cases had entered pleas of guilty, had identified my
potential client as the source of their drugs, and were hoping
for Rule 3S(b) relief; that the defendant had been videotaped
selling $5,000 of crack cocaine to undercover officers; that other
co-defendants in the case had already signed plea agreements
and were waiting to testify against him; and, that- if the district
court paid any attention to the Guidelines - the defendant
would be looking at a life sentence.
Then th e bomb dropped. My investigator an d one of the
case agents were going over the list of potential witnesses. We
discovered that l had represented one of the witnesses who,
when debriefed, had identified the defendant as his supplier
of crack cocaine.
Even if I had not read Infante, I would have known that
there was only one course of action to take: To advise the
Magistrate-Judge of the conflict, pack up my briefcase and go
home. That's what we did.r!!l
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Cert. to Missour i Supreme Court - Affirm ed.
Execution of juveniles violates Eighth and Fourteen th Amendments.
Roper v. Simmons, _ U.S._, 125 S.Ct. 1183, 161 L.Ed. 2d 1 (2005); Opinion: Kennedy (5-4
opinion): Concurrence: Stevens; Dissents: Scalia & O'Connor.
At the age of 17, Simmons committed capital murder. After a jury trial he was sentenced
to death. His first round of post-conviction proceedings based on ineffective counsel was
unsuccessful. He then filed a subsequent proceeding in the state supreme court arguing it
was unconstitutional to execute a juvenile who was under the age of 18 when th e crime
was committed. The state court agreed, holding the execution of a juven ile who commits
a capi tal crime when he is under the age of 18 is prohibited by the Eighth Amendment and
set aside Simmons' death sentence.

Cynthia Hampton

Held: Under the Eighth and Fourteenth Amendments it is unconstitutional to execute
a juvenile offender who is older than 15 but younger than 18 when he committed a capital
crime. The Eighth Amendment prohibits "cruel and unusual punishment." The punishment
of death is "cruel and unusual" as applied to juveniles because there is a national consensus
againstsentencingjuveniles to death and a majority of states have rejected the death penalty
for juvenile offenders. Also, the susceptibility of juveniles to immature and irresponsible
behavior means their irresponsible conduct is not as morally reprehensible as that of an adult.
Thus, juveniles have a greater claim than adults to forgiveness fo r character deficiencies that
are a product of negative influences in their whole environmen t.
Cert. to Massachusetts Court of Appeals (58 Mass.App. 166, 788 N.E.2d 977)- Reversed/
Remanded: Double Jeopardy violated when judge ruled evidence insufficient, entered
acquittal, then reversed finding. Smith v. Massachusetts,_ U.S. _ , 125 S.Ct. 1129, 160
L.Ed.2d 914 (2005)

Mike Charlton

The Double Jeopardy Clause's prohibition against successive prosecutions was violated
when, after the dose of the prosecution's case, the trial judge unequivocally ruled that the
defensJant is not guilty because the state's evidence was insufficient, but she later, after
presentation of the defense case and right before dosing arguments, reversed her finding
of not guilty and allowed the case to go to the jury; if, after a facially unqualified midtrial
acquittal on one count, the trial has proceeded to the defendant's introduction of evidence
on the remaining counts, the acquittal must be treated as final, unless the availability of
reconsideration has been plainly established by pre-existing ru le or case authority expressly
applicable to mid trial rulings on the sufficiency of the evidence.
Cert. to 9th Circuit (321 F.3d 791) - Reversed/Rem anded.
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Equal protection issue reviewed under improper standard
Johnson v. California, _ U.S. _ , 125 S.Ct. 1141,160 L.Ed.2d
949 (2005)

Dotson and Johnson are prisoners in Ohio who are serving
lengthy prison terms. Both challenged thei r parole proceedings
with claims under 42 U.S.C. §1983. Dotson was rejected for
Ninth Circuit erred in reviewing prisoner's equal protection parole as being unsuitable for release under guidelines enacted
challenge to California's practice of routine racial segregation of after his conviction and sentencing. He challenged use of the
state prisoners for at least a 60-day period under the deferential new guidelines as ex post facto and due process violations.
standard of Turner v. Safley, 482 U.S. 78 (1987), instead of under Johnson made a similar challenge and also claimed his parole
the same strict scrutiny standard generally applicable to all other hearing violated due process because not enough parole board
challenges to express racial classifications; Co urt remanded to members were present and he was denied adequate opportunity
the lower courts to apply the strict scrutiny standard in the fi rst to speak. In each case, the district court rejected the§ 1983 claim
and found that habeas corpus was the only approp riate way to
instance.
seek relief. The 6th Circuit consolidated the cases and reversed,
Cert. to First Circuit (348 F.3d 308) - Vacated and Remanded. finding the cases may proceed under § 1983.
Court may not look to police reports and complaint allegations
Held: Prisoners may bring claims under 42 U.S.C. §1983
to enhance sentence.
Shepard v. United States, _U.S._, 125 S. Ct. 1254, 161 L.Ed. to challenge the constitutionality of their parole proceedings
2d 205 (2005); Opinion (5-3 decision ): Thomas; Dissent: Scalia; where the challenge would not necessarily result in a
speedier release from prison. The Supreme Court ruled that
Rehnquist did not participate.
Dotson and Johnson did not need to seek relief exclusively
Shepard pled guilty to felon in possession. The government under federal habeas corpus statutes and thus could bring
asked for a minimum 15-year sentence under the Armed an action under §1983 for declaratory and injunctive relief
Career Criminal Act (ACCA) based on Shepard's prior record challenging the constitutionality of state parole procedures.
in Massachusetts fo r burglary, but the district court denied Though Ohio had argued the prisoners sought to expedite their
the request. First Circuit vacated and remanded the case to release through § 1983 actions and thus collaterally attack the
the district court, ruling that complaint allegations and police duration of their sentences, the Court found that a challenge
reports can be reliable evidence for determining whether a guilty to the constitutionality of the parole proceedings would not
plea constitutes an admission to a "generically violent crime." necessarily result in an earlier release. Court's earlier cases only
The district court declined to lengthen Shepard's sentence under barred procedural challenges under § 1983 where they would
the ACCA, and he appealed. First Circuit vacated again, rejecting necessarily result in speedier or immediate release.ln the present
the district court's finding the government had not shown the cases, the prisoners merely sought declaratory and injunctive
required prior offenses, an d remanded with instructions to relief to secure constitutionally adequate parole hearings.
impose the 15-year sentence.
Cert. to 9th Circuit (346 F.3d 1204)- Reversed
Held: A court sentencing und er the Armed Career Federal courts may not gran t habeas relief unless state court's
Criminal Act may not look to police reports or complaint adjudication was contrary to federal law.
U.S._, 125 S.Ct. 1432, 161 L.Ed.2d
allegations to determine whether an earlier conviction was for Brown v. Payton, _
a generic burglary. Supreme Court ruled that while guilty pleas 334 (2005); Opinion: Kennedy; Concurrences: Scalia, Breyer;
may establish predicate offenses, police reports and complain t Dissent: Souter.
allegations may not. Court looked at the general burglary test
Payton offered no evidence in the guilt phase of his rape
of Taylor v. United States (495 U.S. 575) and how it should be
applied to pleaded cases. Massachusetts has a broader burglary and murder trial, but during the penalty phase he d id introduce
definition than the "generic burglary" required fo r sentencing evidence that he had found religion. The judge instructed the
under the ACCA. Under Taylor, the Court clarified that jury it could consider any other circumstances that may mitigate
inquiries beyond the statute and charging instrument must be the crime even if it were not a legal excuse. The judge informed
narrowly restricted, whether the case involved a jury trial or a the jury the attorneys' closing arguments were just that and not
guilty plea. In an inquiry under the ACCA where the statute evidence. In closing, the prosecutor misstated the law by telling
defines burglary in nongeneric terms, ~e inquiry is limited to the jury not to consider anything that happened after the crime
the information in the charging instrument, plea agreement, as part of the catchall jury instruction. Payton unsuccessfully
appealed directly to the California Supreme Court arguing the
or judicial record. Case is therefore reversed.
jury was incorrectly led to believe his post-crime mitigating
evidence could not be considered. ln his federal writ, the district
Cert. to 6th Circuit (329 F. 3d 463)- Affirmed
§1983 Claims May be Used to Challenge Constitutionality of court held the AEDPA did not apply to Payton's case because
Parole Proceedings Wilkinson v. Dotson, _U.S._, 125 S.Ct. he requested counsel before its effective date and did not file
1242, 161 L.Ed.2d 253 (2005); Opinion (8-1 decision): Breyer; his petition until after that date. The 9th Circuit reversed but
on rehearing en bane affirmed the district court's ruling. On
Concurrence: Scalia; Dissent: Kennedy.
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state's cert petitio n, the Supremes sent the case back to the 9th
Circuit for reconsideration on the standards applying to the
issue of the effective date of the AEDPA, and 9th Circuit again
affirmed.
Held: Under the AEDPA, federal courts may not grant
habeas relief when state court adjudication of petitioner's
claim was not contrary to or a misapplication of federal law.
The AEDPA only allows federal courts to grant habeas relief
where the state court's adjudication of the petitioner's claim
was contrary to or a misapplication of established federal
law. The Court defined this scenario as where the state court
applies a rule contradictory to the governi ng federal cases,
confronts a set of facts materially indistinguishable, but reaches
a different result, o r applies federal precedents to the facts in an
objectively unreasonable manner. The Court found that Payton
had established none of these conditions and reversed the 9th
Circuit's judgment.
Cert to 9th Circuit (332 F.3d 1255) - Vacated & Remanded
(civil case) Handcuffing occupant during execution of search
warrant and inquiring into his immigration status do not violate
Fourth Amendment
Muehler v. Mena, _U.S._, 125 S.Ct. 1465, 161 L.Ed.2d
299 (2005); O pinion: Rehnquist; Concur rences: Kennedy,
Stevens.
Mena was an occupant in a "gang house" when a search
warrant was executed on the premises. During the search,
she was handcuffed and detained, along with several other
occupants. Mena was asked for her name, date and place of
birth, and immigration status during the search. She filed
suit against the two police officers who conducted the search,
claiming the use of handcuffs to detain her and being questioned
about her immigration status violated the Fourth Amend ment.
The California federal district court agreed with Mena, as d id
the 9th Circuit.
Held: Detaining an occupant of a residence by handcuffs
during execution of a search warrant and inquiring into her
immigration status do not violate the Fourth Amendment.
Nether the detainment by handcuffs nor the questions regarding
immigration status violated the Fourth Amendment. The search
warrant in question was authorizing a search for weapons at
a location known to house gang members. In that situation,
Court determined that use of handcuffs minimized the risk
of harm to th e officers and occupants. Also, questioning by
police does not constitute a seizure, and reasonable suspicion
was not required to ask Mena for her name, date and place of
birth and immigration status. Judgment of the 9th Circuit is
vacated, and case is remanded for that court to answer Mena's
alternative argument that her detention extended beyond the
time the police completed the tasks incident to the search.
FIFTH CIRCUIT
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Alien's habeas application was not erroneously denied.
Nguyen v. District Director, Bureau ofImmigration and Customs
Enforcement, 400 F. 3d 255 (5'" Cir. 2005)
District court did not err in denying alien's habeas corpus
petition, filed pursuant to 28 U.S.C. §2241, challenging his
removal order; although the immigration judge erred, under
INS v. St. Cyr, 533 U.S. 289 (2001), in holding that alien
was ineligible for relief fro m removal, alien did not state a
constitutionally protected interest for which §2241 relief could
issue; under United States v. Lopez-Ortiz, 313 F.3d 225,227-28
& 231 (5th Cir. 2002), cert. denied, 537 U.S. 1135 (2003), which
applies equally in the immigration context, an alien has no
constitutional due process right to discretionary relief from
removal under former INA §212(c); because alien's removal
proceeding was not shown to have been fundamentally unfair,
he stated no constitutional interest that could be vindicated
via §2241; furthermore, because alien stated no cognizable
constitutional claim, court also lacked jurisdiction to address
alien's claims grounded in equity.
Supervised release violator's warrant OK despite erroneous
name in body.
United States v. English, 400 F. 3d 273 (5'" Cir. 2005)
Under 18 U.S.C. §3583(i), supervised release violator's
warran t was sufficient to permit the post-expiration revocation
of defendant's supervised release, notwithstand ing the fact that
the body of th e warrant commanded the arrest of a different
person than defendant;§ 3583(i) is a tolling provision, subject
to the principles of equi ty; here, under the totality of the
circumstances (where the documents supporting the warrant
correctly named defendant and were properly filed in his case,
and where all these documents were filed before the statutory
period had expired), the clerical error by the deputy district
court who prepa red the warrant was not sufficient to nullify the
extension of the limitation period;.additionally, any reliance by
the district court on events that occurred after the supervised
release term had ended was harmless, where the district court
stated that the pre-expiration violations were, on th eir own,
sufficient to warrant revocation of supervised release; finally,
there was no conflict between the written judgment and the
oral pronouncement of sentence; the record as a whole showed
that, in the written judgment, the district court did not intend
for defendant to pay a new $605 restituti on award, but meant
only for defendant to pay the $140 balance remaining on that
restitution order.
Capital case: no good cause for judge to qualify new jury in
punishment phase of trial.
United States v. Williams, 400 F. 3d 277 (5'" Cir. 2005):
(I) Fifth Circuit had appellate jurisdiction over government's
interlocutory appeal of district court's order, in federal capital
prosecution, that it was going to proceed with a non-death
qualified jury in the gu ilt-innocence phase and then, if

necessary, death-qualify a new jury for the sentencing phase;
the district co urt's decision to order immediate trial before a
non-death qualified jury satisfied all three of the requirements
of the collateral order doctrine; first, the district court's order
conclusively resolved that defendant's guilt would be tried before
a non-death penalty-qualified jury; second, the decision involved
a key determination made by the district court concerning the
procedure imposed by the Federal Death Penalty Act, and the
issue (whether a unitary jury is requi red un less one of four
statutorily described circumstances is present) was unrelated to
the merits of the case and was likely to recur; third, the order was
effectively unreviewable at the government's instance on appeal
if the defendant was not convicted of the capital crime, or, if
having been convicted of the capital crime, he was not sentenced
to death; alternatively, even if an interlocutory appeal did not lie,
mandamus would be appropriate; the district court's bifurcated
jury order is essen tially unreviewable, and the government had
a clear and indisputable right to relief; a writ of mandamus was
also appropriate given the seriousness o f the issue, the district
court's plainly erroneous interpretation of the statu te; and the
fact that, in a previo us mandamus action in this case, the 5th
Circuit had specifically invited the government to seek fur ther
mandamus relief if the district court did not comply with the
previous order.

\,

(2) On the merits, district court reversibly erred in ordering,
in federal capital prosecution, that it was going to proceed with a
non-death qualified jury in the guilt-innocence phase and then,
if necessary, death-qualify a new jury for the sentencing phase;
the Federal Death Penalty Act provides that, if the defendan t is
tried by a jury, sentencing must be conducted before the jury
that determined the defendant's guilt, see 18 U.S.C. §3593(b)( l ),
except in four limited circumstances where a different or new
jury may be empaneled solely for sentencing, see 18 U.S.C.
§3593(b)(2)(A)-(D); here, none of those circumstances was
present; the district court erred in relying on the "good cause"
provision of 18 U.S.C. §3593(b)(2)(C), because that provision
applies to the scenario where a jury has al ready decided lhe
defendant's guilt and only then is discharged for "good cause";
accordingly, government was entitled to relief from district
court's order.
(3) The 5th Circuit declined to grant government's request
that the 5th Circuit exercise its supervisory power to o rder
reassignm ent of this case to a different district judge; first, the
government's request was inadequately briefed and therefore
waived; the court of appeals noted, however, the district court's
actions in response to a previous mandamus petition could
arguably be construed as having thwi\rted the 5th Circuil's
previous order that the case proceed to trial "within thirty days";
nevertheless, the 5th Circuit declined to draw the conclusion
that the district court acted other than in good faith with respect
to the previous order; the 5th Circuit was not persuaded that
tl1e district court was unable to exercise impartial judgment
as this prosecution continued; nevertheless, 5th Circuit again
admonished district court that case must proceed to trial

promptly, and that district court should entertain a motion to
reassign the cases if its docket management plans would not
allow the case to proceed expeditiously to trial.
Failure to produce Brady material did not undermine
confidence in trial's outcome.
Titsworth v. Dretke, 401 F.3d 301 (5'h Cir. 2005)
Although 5th Circuit had granted a cert ificate of
appealability as to capital habeas petitioner's claim that the state
had withheld exculpatory evidence of petitioner's intoxication
at the time the murder was committed and at the time when
he was taken into custody and interrogated, failure to produce
th is evidence (of the deputy who booked petitioner in) does
not undermine confidence in the outcome of the trial, as the
defense could have done little with tl1e deputy's testimony.
Admission of co-conspirator's statement did not violate
Crawford v. Washington.
United States v. Delgado, 401 F.3d 290 (5'11 Cir. 2005)
District court did not abuse its discretion in admitting
hearsay statement of co-conspirators pursuant to the coconspirators' statements exception of Fed. R. Evid. 801(d)(2)(E);
the conspiracy that fo rms lhe basis for admitting the coconspirators' statements need not be the same conspiracy for
which the defendant is indicted; nor did the admission of those
statements violate the Confrontation Clause, as co-conspirators'
statem ents' are not " testimonial" hearsay as required by
Crawford v. Washington, 541 U.S. 36 (2004); nor did district
co urt err in admitting evidence of co-conspirators' guilty pleas;
the district court gave an appropriate limiting instruction that
these were to be considered only for potential impeachment
of the witnesses and for no other purpose; mo reover, this
evidence was appropriately offered in the govern ment's case
in chief to avoid the appearance of an inten t to conceal, and
th e defendant himself took full advantage of that evidence to
impeach government witnesses' credibility; finally, under Ohler
v. United States, 529 U.S. 754 (2000), defendant waived the right
to complain on appeal about the district court's ruling allowing
the government to impeach him with a prior conviction where
the defendant brought out that conviction preemptively on his
direct examination.
Capital habeas petitioner not entitled to successive application
where claims available on appeal.
in re Bagwell, 401 F.3d 312 (5'" Cir. 2005), cert. and stay denied,
125 S.Ct. l240, 160 L.Ed.2d 1092 (2005)
Capital habeas petitioner was not entitled to authorization
to file a successive habeas petition or to a stay of execution;
as noted in the opinion on petitioner's first federal habeas
peti tion, his claims pertaining to his allegatio n that he was
den ied his consti tutional right to testify in his own behalf
were procedurally defaulted, which constituted an adequate
and independent state ground stripping the 5th Circuit of
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jurisdiction to resolve those claims on federal habeas review;
5th Circuit also rejected petitioner's argument that the instant
habeas petition should not be treated as "successive" because
his first habeas petition was a "mixed" petition that should have
been dismissed under Rosev. Lundy, 455 U.S. 509 (1992); neither
the district court nor the 5th Circuit was obligated to dismiss
that first petition as "mixed"; finally, petitioner had not made
requisite showing for a successive petition, since his claims were
available to him at the time he filed his ini tial federal petition
and since he had not made the requisite prima facie showing
of actual innocence.
Deferred equals "under indictment" for purposes of firearms
statute. United States v. Valentine, 40 1 F. 3d 609 (5'h Cir. 2005)
Defendant who was on Texas deferred adjudication
probation was "under indictment" for purposes of the firearms
prohibition contai ned in 18 U.S.C. §922(n), because Texas
deferred adjud ications leave the charge pending against the
defendant.
COURT OF CRIMINAL APPEALS
PDR OPINIONS
State's PDR from Harris County - Reversed.
No error in failing to give lesser-included offense instruction.
ShanteeD. Hayward v. State,_S.W.3d_ (Tex.Crim .App. No.
208 1-03, 3/2/05); Opinion: Price, joined by everyone but Keller,
who concurred in result w/o opinion.
Appellant was convicted of killing her ex-husband, Jonas,
while robbing him. Cohort "Chop" was, according to Appellant,
the one who actually did the killing. Appellant complained on
appeal the trial court erred in fail ing to give a lesser included
offense instruction on assault. COA agreed and reversed the
conviction . Hayward v. State, 11 7 S.W.3d 5, 14 (Tex. App.Houston [l 4'h Dist.] 2003) . PDR was granted to determine the
correctness of this rul ing.
Held: Because the conduct that Appellant alleged was not
included within the conduct charged in the indictm ent, the
trial court did not en in failing to give the lesser-included
offense instruction. CCA first delermines that assault can be
a lesser-included of murder. It is possible, under the right set
of circumstances, for th e statutory elements of assault to be
included within a murder because the two offenses could have
the same culpable mental state and bodily injury can be a subset
of serious bodily injury. However, Appellant was charged with
causing serio us bodily injury by stabbing the victim with a knife
or a piece of glass. The evidence at trial showed the victim had
been repeatedly stabbed. Whether Appellant assaulted the victim
with her fists on this or some other occasion was not an issue
that was included in th e indictment. In other words, under this
indictment, the state could not have secured a valid convictio n
for the assau lt that Appellant alleges she committed. Judgment
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is reversed, and case is remanded to COA so that it may address
Appellant's remaining points of error.
State Prosecuting Attorney's PDR from San Saba County
- Reversed Trial court did not err in denying Appellant's
entrapment motion.
Alexander Hernandez v. State, _S.W.3d_ (Tex.Crim.App. No.
1222-04, 3/2/05): Opinion: Cochran (9-0)
After his pretrial motion to dismiss based on entrapment was
denied, Appellant pled guilty to possession of methamphetamine
w/intent to deliver, and appealed the pretrial issue. COA
reversed the conviction, and dismissed the case, holding the
State "fai led to meet its burden to disprove entrapment beyond
a reasonable doubt." Hernandez v. State, 149 S.W.3d 76 1 (1ex.
App.- Austin 2004). PDR was granted to determine whether a
trial judge could rationally deny an "entrapment as a matter of
law" motion by concluding that the defendant's testimony was
not credible.
Held: Under State v. Ross, 32 S.W.3d 853 (Tex. Crim. App.
2000), a trial judge is not required to believe a defendant'
version of events supporting his enh·apment defense, even if
it is largely uncontradicted. In this case. a rational trial judge
could find againstAppellants"'entrapment as a matter oflaw"
defense based upon disbelief of some or all of Appellant's
testimony. Appellant testified that a police informant put the
dope in his pocket right before officers broke the door down.
The arresting officer testified to a slightly different version of
the events leading up to his arrest. CCA first explains what is
needed to make an entrapment defense:
Under Texas law, when a defendant raises the defense
of entrapment at trial, he has the burden of producing
evidence to establish every element of that defense.
Under TPC §8.06(a) , he m ust present a prima facie
case that:
• he engaged in the conduct charged;
• because he was induced to do so by a law enfo rcement
agent;
who used persuasion or other means; and
• those means were likely to cause persons to commit
the offense.
Once the defense makes a prima facie showing of each
element, the State then has the burden of persuasion
to disprove entrapment beyo nd a reasonable doubt.
In this burden-shifting context, entrapment acts like a
juslification defense such as self-defense.
After a brief analysis, CCA says:
When an entrapment defense is presented in ei ther the
pretrial or trial context, the factfinder is authorized
"to weigh the evidence and draw a conclusion" as to

whether that evidence establishes entrapment "as a
matter of law" in the pretrial context or "as a matter
of fact or law" in the trial context. Any such weighing
of the evidence necessarily involves determining the
credibility of the witnesses. A defendant's testimony
which is not directly contradicted at a pretrial hearing
may nonetheless be "disputed" because the trial judge,
as the sole trier of fact, is not required to believe that
testimony. In such instances, a trial court does not
err in overruling a motion lo dismiss. The defendant
who has made a prima facie showing of entrapment
may then choose to present that defense to a jury to
resolve evidentiary conflicts.
After conducting a de novo review (because the trial court's ruling
was a mixed question of fact and law, CCA concludes Appellant
failed to meet his burden of proof. There is evidence in the
record, coupled with reasonable inferences from that evidence,
raising a disputed fact issue concerning tl1e circumstan ces under
which the two packets of methamphetamine found their way
into appellant's pants' pocket. Under Ross, a factfinder may
disbelieve some or all of a witness' testimony, even when that
testimony is uncontradicted. The same is true under traditional
entrapment defense cases. The trial judge's statement that
Appellant's testimony was sufficient to "carry his burden"
to raise a prima facie showing of entrapment, was simply an
acknowledgment that Appellant had offered "some" evidence,
however slight, contradicted, or lacking in credibility, that could
support a rational conclusion that he had been entrapped. The
fact that the trial judge ul timately denied his "entrap ment as
a matter of law" motion was sin1 ply an acknowledgment that
Appellant had not established his defense beyond a reasonable
doubt with undisputed facts. Appellant could have raised his
entrapment defense anew to a jury and asked it to resolve the
disputed facts.ln sum, Appellant failed to prove his "entrapment
as a matter oflaw" defense with undisputed facts, and, therefore,
the trial court did not err in denying his pretrial motion.
Appellant's PDR from Harris County- Reversed
Evidence was insufficient to establish reasonable suspicion for
stop. Matthew Ford v. State, _ S.W.3d_ (Tex.Crim. App. No.
1946-03, 3/9/05); Opinion: Keasler; Dissent: Keller, joined by
Womack & Cochran.
Officer Peavy stopped Ap pellant on U.S. 290. When
Appellant rolled down his window, Peavy smelled marijuana.
After writing him a ticket, Peavey then sought permission to
search the car. Appellant initially refused, but then agreed willie
Peavy waited for backup. A search produced some codeine,
and a dog alerted on pot found inside the console. During a
hearing on Appellant's motion to suppress, Peavy testified he
had stopped the car because it was following another vehicle
too closely. Appellant testified that he was not. There was no
other evidence relevant to Appellant's driving. The trial court
overruled the motion, Appellant pled guilty to a second degree
and was placed on deferred for 9 years. COA affirmed the trial

court's ruling, saying Peavy's experience and training qualified
him to make a judgment on whether he was following the other
car too closely. Ford v. State, No. 01-02-00643-CR (Tex.App.
- Houston [1" Dist]2003) (unpublished).
Held: COA erred in affirming the trial court's denial of
the motion to suppress. The state failed to elicit any testimony
pertinent to what fa cts wo uld allow Peavy to objectively
determine Appellant was violating a traffic law. Even viewing the
evidence in the light most favorable to the trial court's ruling, the
record does not support a finding of reasonable suspicion. The
only evidence elicited at the hearing was Peavy's opinion that
Appellant was following the other vehicle too closely, and thus
was in violation of a traffic code offense. But the record reveals
an absence of any facts allowing an appellate court to determine
the circumstances upon which Peavy could reasonably conclude
that Appellant was, had been, or soon would have been engaged
in criminal activity. Instead, the trial court was presented with
only a conclusory statement that Appellant was violating a
traffic law. It doesn't matter how much training and experience
Peavy had, or that the trial court was free to believe him and not
Appellant. This is not good enough in the face of an absence
of facts suffi cient to establish reasonable suspicion . Case is
therefore reversed.
Keller Dissent: I would hold that the officer's opinion
constituted prima facie evidence sufficient to suppo rt a
finding of reasonable suspicion, but the defendant or the trial
court could have requested greater specificity, and if greater
specificity were not forthcoming, then the evidence would
have been subject to suppression. Because greater specificity
was not requested in this case, I would affirm the trial court's
judgm ent.
State's PDR from Harris County - Affirmed.
State may no t appeal directly to COA from JP court.
Lee Michael Alley and Patricia Ann Delarosa v. State,_S.W.3d_
(Tex.Crim.App. No. 1300-04, 3/9/05): Opinion: Womack
(unanimous)
State filed complaints in a Harris County JP Precinct,
alleging Appellees had run red lights. JP granted Appellees'
motions to dismiss, and State appealed. However, instead of
appealing to County Court, the state filed notice of appeal in
the Houston Court of Appeals. Appellees argued that TCCP
Arts. 4.08 and 45.042 gave the County Court jurisdiction over
appeals from JP court. COA agreed, and dismissed the appeals
for lack of jurisdiction. State v. Alley, 137 S.W.3d 866 (Tex.
App. - Houston [ 1'' Dist. ] 2004). States' PDR was granted to
determine the correctness of this ruling.
Held: The State m ay not appeal from a justice court
directly to a Court of Appeals. The state claims that COA had
jurisdiction under Art. 44.01 because the JP court had granted a
motion to dismiss based on defective charging instrument, thus
it was entitled to appeal under Art. 44.01 (a), allowing the State
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to appeal an order if it dismisses an indictment, information,
or complaint. CCA surveys the relevant statutes, and after a
brief analysis disagrees with the state. Construing the statutes
to give all provisions effect, CCA says that Art. 44.01 (a) allows
the States to appeal certain orders. Arts. 4.08 and 45.042 require
that appeals from the JP court be taken to the county court.
Arts. 44.17 and 45.042 require that an appeal to a county court
be conducted de novo. If the state appeals after a de novo
proceeding in county court, Art. 44.01(f) means that appeal
shall be given precedence by the COA. As COA did not err in
dismissing the appeal, its judgment is affirmed.
State's PDR from Taylor County- Reversed/Remanded.
COA had jurisdiction to address state's appeal of trial court's
refusal to consider enhancements.
State v. Dwayne Heath Wooldridge,_S.W.3d_ (Tex.Crim.App.
No. 0912-04, 3/9/05); Opinion: Hervey; Concur w/o opinion:
Johnson; Dissent w/o opinion: Holcomb.
ln this State's appeal, the prosecution complains the COA
erred when it held that Art. 44.0 I (b) did not authorize the
State to appeal the trial court's refusal to consider enhancement
allegations when assessing punishment for aggravated assault
with a deadly weapon. State v. Woodridge, 135 W.W.3d 312
(Tex.App. - Eastland 2004). PDR was granted to determine
whether the State can appeal the trial court's failure to consider
or apply enhancement allegations, and whether COA erred by
considering the merits of the State's appeal with the iss ue of
appellate jurisdiction.
Held: Based on Statev. Kersh, 147 S.W.3d 775 (Tex.Crim.
App. 2004), the State appealed a sentence on the ground it
was illegal, and the COA's jurisdiction was properly invoked.
COA distinguished this case &·om Kersh because there, the trial
court had previously found the en hancements "true," making
them part of the sentence. However, Kersh did not turn on
whether the enhancements had been found true. In its decision
in Kersh, CCA explained that "sentence" is defined as "nothing
more than the portion of the judgment setting out the terms of
punishment," and this "consists of the facts of the punishment
itself" including, among other things, " its duration." The
"duration of punishments prescribed for habitual and repeat
offenders ... is part of the sentence." This applies even when
enhancement allegations are not previously found "true," as was
the situation in Kersh. Here, any legal significance attributable to
the trial court's failure to find enhancement allegation to be true
relates to the merits of the state's contention that the sentence
is illegal, not to whether the state is appealing a sentence on the
grounds the sentence is illegal. COA's judgrrient is reversed, and
case is remanded to that court for further proceedings. CCA
expresses no opinion on the merits of the state's illegality of the
sentence argument.
State's PDR from Harris County- Reversed
Trial court did not err when it refused to suppress the
evidence.
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Xavier HernandezBarocio v. State,_S.W.3d_ (Tex.Crim.App.
No. 1880-03, 3/9/05); Opinion: Hervey; Concur: Price, with
johnson and Holcomb.

During a suppression hearing, two deputies testified they
went to Appellant's house to investigate a possible burglary.
While the testimony conflicted somewhat, they both said while
waiting at the front door, they smelled pot smoke and when
Appellant opened the door the smell became stronger. Trial
court rejected Appellant's arguments, overruled the motion
to suppress, but COA reversed, relying on Steelman v. State,
93 S.W.3d 102 (Tex.Crim.App. 2002), which states the odor of
burning marijuana, alone, does not justify a warrantless entry
into someone's home. Barocio v. State, 117 S.W.3d 19 (Tex.
App.- Houston [14'" Dist.] 2003. State's PDR was granted to
second-guess this decision.
Held: COA erred in holding the evidence should have
been suppressed. CCA distinguishes this case from Steelman,
as the deputies here had probable cause to suspect a possible
ongoing burglary of Appellant's house, and therefore exigent
circumstances existed to enter the house without a warrant to
investigate further. They entered the home based on more than
just the odor of pot. CCA adopts the dissenting opinion, which
states in part:
Kirsch testified that he was investigating a possible
burglary of appellant's home when he made the
warrantless entry. The possibility that a burglary
is in progress or has recently been committed may
provide officers with exigent circum stances to
justify a warrantless entry. (Citations and footnote
omitted). Because suspects or victims may still be in
the residence, and because there is an immediate and
urgent need to protect the resident and his property,
the warrantless police entry may be justified as
exigent depending upon the specific circumstances
of tl1e case. For example, police may properly enter
to look for other perpetrators or victims. Indeed,
as one federal court has observed, it would "defy
reason" to force officers to leave the scene of a possible
burglary-in-progress to obtain a warrant thereby
"leaving the putative burglars &·ee to complete their
crime unmolested." (citation omitted).
Judgment of the COA is reversed, and the trial court's judgment
is affirmed.
State's PDR from Nueces County- Reversed & Remanded
Excusing juror in violation of statute was not structural, thus
subject to harm analysis.
Robert Gray v. State, _ S.W.3d _ (Tex.Crim.App. No. 697-04,
3/16/05): Opinion: Keller (unanimous).
The trial court, over Appellant's objection, excused a
prospective juror because of an "economic" reason - he

wouldn't get paid if he missed work, and his wife was a teacher
so wasn't working during the summer. COA reversed after
finding the judge's dismissal of the juror violated Tex.Gov't
Code §62. 110(c), which precludes excusing a prospective juror
for "an economic reason unless each party of record is present
and approves the release of the juror for that reason." COA
held th e error was structure, not subject to a harm analysis, and
reversed.
Held: When only a statutory violation is claimed. the
error must be treated as non-constitutional for the purpose
of conducting a harm analysis. and that necessarily means
the error cannot be deemed "structural:' In Cain v. State,
947 S.W.2d 262 (Tex.Crim.App. 1997), CCA said: "Except
for certain federal constitutional errors labeled by the United
States Supreme Court as 'structural,' no error, whether it
relates to jurisdiction, voluntariness of a plea, or any other
mandatory requirement, is categorically immune to a harmless
error analysis." That is not so with this case. At most, the
error was a violation of a statute designed to help ensure the
protection of a constitutional right. But many, perhaps most,
statutes are designed to help ensure the p rotection of one
constitutional right or another. Having such a purpose does
not convert a statutory righ t into a one of federal constitutional
dimension, much less a right whose violation is considered to
be structural error. Judgm ent is reversed and case is remanded
to COA for further proceedings (presumably a harm analysis).
State's PDR from Harris County- Affirmed
Charge allowing non -unan imo us verdicl was egregio usly
harmful. Thanh Cuong Ngo v. State, _ S.W.3d _ (Tex.Crim.
App. No. 504-04, 3/16/05): Opinion: Cochran; Concurring
Opinion: Womack: Dissent: Hervey.
Appellant was charged in a three-paragraph indictment
with stealing a credit card, receiving a stolen credit card, and
fraudulently presenting a credit card to pay for goods or services.
The charge tracked the language of the indictment, permitting
the jury to convict Appellant if some jurors found that he
stole the credit card, others believed he received a stolen credit
card, and still others thought that he fraudulently presented
it. COA reversed even though Appellan t did not object to the
charge, and held the error egregiously harmful under A lmanza.
State's PDR was granted to determine whether this r uling was
correct.
Held: Appellant's constitutional and statutory right to
a unanimous jury verdict was violated and this violation
caused egregious harm to his right to:.fair and impartial trial.
The application paragraphs charged three separate offenses
disjunctively, thus instructing the jury it could find Appellant
guilty if it concluded he committed credit card abuse by either of
three separate acts. Defense counsel stated affirmatively that he
had no objecti ons to the charge. The prosecutor told the jurors
during closing argument they did not need to unani mously
agree on any of the three alternative theories. CCA agrees

with COA that it could address the error even in absence of a
defense objection. Bluittv. State, 137 S.W.3d 51 (Tex.Crim.App.
2004) (an affirmative denial of objection, as in this case, shall
be deemed equivalent to a failure to object. Appellant may raise
such unobjected-to charge error on appeal, but may not obtain
a reversal for such error un less it resulted in egregious harm) .
After a lengthy analysis CCA first concludes COA correctly held
the charge was erroneous because it allowed a non-unanimous
jury verdict. The state charged Appellant with three separate
criminal acts under Tex.Penal Code §32.21: (1) stealing a
credit card owned by Hong Truong; (2) receiving a credit card
owned by Hong Truong, knowin g that it had been stolen, and
acting with the intent to use it; and (3) presenting a credit card
with the intent to obtain a benefit fra udulently, knowing the
use was without the effective consent of the cardholder, Hong
Truong. The State charged all three offenses in three separate
paragraphs within a single count of one indictment, and sought
one conviction for the commission of one credit card abuse
offense by proving any of three different criminal acts, occurring
at three different times, and in three different ways.
Under our state constitution, jury unanimity is
required in felony cases, and, under our state
statutes, unanimity is required in all criminal
cases. Unanimity in th is context means that
each and every juror agrees that the defendant
committed the same, singl e, specific criminal
act. Stealing a credit card on Monday is not the
same specific crin1inal offense as receiving a stolen
credit card on Tuesday o r presenting a stolen
credit card to a bartender on Wednesday. Indeed,
stealing a credit card at 9:00a.m. on Monday is not
the same specific criminal offense as receiving a
stolen credit card at 9:00 a.m. on Monday. These
are all credit card abuse offenses, to be sure, but
they are not the same, specific credit card abuse
criminal acts committed at the sam e time or
with the same mens rea and the same actus reus.
Furthermore, the state is wrong when it says it alleged three
different ways to commit the same offense. CCA also disagrees
with COA on the nature of the error:
The error here is not in submitting the three
separate offenses "in the disjunctive:' The error
is in failing to instruct the jury that it must be
unanimous in deciding which one (or more)
of the three disjunctively submitted offenses
it found appellant committed. Indeed, the
application paragraphs submitted to the jury
in this case would have been clearly correct had
each paragraph included just one additional
word: "unanimously:'such that all twelve jurors
would immediately realize that they had to
agree on one specific paragra ph which set out
one specific criminal act. The general verdict
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form of "guilty" or "not guilty" is also proper
because it does not matter which criminal act
of credit card abuse the jury found appellant
had committed as long as each juror agreed on
the same criminal act. In this case, however,
the jury was never informed, in any way, by
anyone, at any time, that -as a collective bodyit was required to reach a unanimous verdict
concerning one specific criminal act. The way
that these three appl ication paragraphs were
set out, the jury could well have been misled
into believing that only its ultimate verdict
of "guilty" need be unanimous. Under these
particular circumstances, we conclude that,
taken as a whole, the jury charge contained
error.

time in its motion for rehearing:
The Court of Appeals granted relief on
a basis that was not presented to the
trial court- the constitutional right to
present a defense. Although the merits of
the constitutional claim were argued on
original submission, the State failed to
point out until its motion for rehearing
that the claim was never presented at trial.
One important question before us is: can
the party that prevailed at trial "forfeit" a
procedural default issue by failing to timely
present it to the court of appeals? l would
hold that such a "forfeiture" cannot occur
and th at we should exercise our discretion
to direct that the issue be addressed.

CCA also agrees the error was egregiously harmful.:
In sum, this is an instance in which the
original jury charge error was not corrected or
ameliorated in another portion of the charge;
instead, it was compounded by the one
misleading statement concerning unanimity
that was set out in the jury charge, as well
as by the affirmative statements of both the
trial judge and prosecutor that the jury could
indeed return a non -unanimous verdict.
And, given the state of the evidence, we-like
the court of appeals-cannot determine that
the jury was, in fact, unanimous in finding
appellant guilty of one specific credit-cardabuse offense. Some jurors could have found
appellant's defense to one or more of the three
allegations persuasive while finding another
one unpersuasive. We therefore agree that
appellant's constitutional and statutory right
to a unanimous jury verdict was violated and
this violation caused egregious harm to his
right to a fair and impartial trial. We affirm
the judgment of the court of appeals.
State's PDR from Harris County - Dismissed.
Improvident grant.
Alexander Alonzo v. State, _ S.W.3d _ (1ex.Crim.App. No.
435-02, 3/16/05); Opinion: Hervey; Dissent: Keller.
State's PDR was granted to determine whether COA had
correctly reversed Appellant's capital murder conviction and
life sentence. Alonzo v. State, 67 S.W.3d 346 (Tex.App.- Waco
2001). However, after reviewing the briefs and record, CCA
decides its decision to grant review was improvident. PDR is
therefore dismissed.
Dissent: Judge Keller does not like the CO/\s refusal to
entertain the state's waiver argument, presented for the first
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What the PJ wants is to reward the state's negligence by
overruling Rochelle v. State, 791 S.W.2d 121 (Tcx.Crim.App.
1990, in which CCA held that a COA need not address th e
state's "waiver" argument for the first time in a motion for
rehearing, as was the case here. (This is probably the reason for
the improvident grant.) She says Rochelle docs not square with
Marin v. State, 851 S.W.2d 275 (Tex.Crim.App.1993),and other
"watershed" cases that require systemic error preservation.
Appellant's PDR from Harris County- Reversed
Attorney held ineffective on PDR for failing to object to
prosecutor's misstatement of law.
Lonnie Ray Andrews v. State, _S.W.3d _ (Tex.Crim.App.
Nos. 993-996-03, delivered 3/23/05); Opinion: Price; Hervey
concurred w/o opinion; Dissent: Keller; Womack dissented
w/o opinion.
Appellant was put to trial for sexual assault ( three)
and indecency. Th e rel evant statute allows concurrent or
cumulative sentences. Tex.Penal Code §3.03 . However, during
closing statements after the punishment phase, the prosecutor,
without objection, erroneously stated the sentences could not
be stacked:
So you have to come up with an amount.
You've got four charges. They don't add
up, by Lhe way. You give him 20 years in
each case, it's still just 20 years. lt's still
not 80. You can give different amounts if
you want. You can give 20, 10, 10, five, it's
still just 20. And you can forget about the
fine. We're talking about keeping him off
the streets, keeping him away from other
people, for other victims, for the future
and for what he did here.
The jury sentenced Appellant to three 20 year terms and one
18 year term, which the trial court cumulated, resulting in a

78 year sentence. On direct appeal, Appellant complained his
trial counsel was ineffective because he failed to object to the
prosecutor's argument. COA disagreed, holding the record was
insufficien t to show counsel's reasons for not objecting. PDR
was granted to determine whether this ruling was correct.
Held: Counsel's failure to object to the prosecutor's
misstatement of the law constituted ineffective assistance
of counsel. CCA notes that in general, the record on appeal is
insufficientto show trial counsel's strategy for fail ing to object,
and therefore, it is usually better to raise ineffective assistance
on a writ. However, neither CCA nor the Supreme Court has
said a claim of ineffective assistance will never be successful on
appeal. Although the Supreme Court noted that few cases may
be resolved by way of appeal, it has stopped short of saying no
such claims may ever be resolved on direct appeal. Under the
extremely unusual circumstances of this case, CCA says the
record contains all the information needed to make a decision.
Trial counsel failed to object to the prosecutor's misstatement
of the law regarding whether Appellant's sentences could be
stacked, even though he knew the State had filed a motion to
cumulate the sentences. There can be no reasonable trial strategy
in failing to correct this false impression that was harmful to
the Appellant. The error was also prejudicial to Appellant. The
State's argument left the jury with the false impression that
the maximum sentence the Appellant would serve was twenty
years when the maximum sentence was really eighty years. In
fact, Appellant was sentenced to a total of 78 years. The jury
had incorrect information from wh ich to assess the appropriate
sentence for Appellant. The prosecutor told the jury that, after
assessing a 20-year sentence on the first count, it would not matter
what sentence the jury assessed for the remaining three counts.
Had defense counsel objected to the prosecutor's argument as
misstatement of the law, the trial court could have corrected
the misstatement and told the jury not to consider whether the
comt could or would cumulate the sentences. Because the jury
received incorrect information about Appellant's punishment,
the record supports the conclusion that a reasonable probability
exists that the result would have been different. Both prongs
of Strickland are satisfied, and the case is therefore reversed.
Dissent: Keller thinks courts should never add ress
ineffective assistance on direct appeal, despite its magnitude.
Moreover:
[T]he Court brands defense counsel
"ineffective" without giving him a
chance to explain the reasons for
his actions. I would not d~nounce
counsel without giving him a chance
to respond to these allegations. Even in
post-conviction writ applications, this
Court's consistent practice is to give
defense counsel a chance to respond
to charges of ineffective assistance.
Finally, under a bill now pending in the

legislature, any attorney found to have
rendered ineffective assistance ofcounsel
will be forever ineligible for appointment
as either lead or second-chair counsel
in a death penalty case - at trial, on
appeal, or in post-conviction habeas.
The Court's decision in this case could
have far-reaching consequences for the
luckless trial attorney. If there were
no alternative to granting relief on
direct appeal, perhaps I would find
appellant's argument more persuasive.
But habeas corpus, where a detailed
examination of these claims "may be
developed and spread upon a record,"
not only avoids the pitfalls I have
anticipated, but offers a better method
of arriving at the truth.

***Note: What's really interesting about this opinion is
the dissent's reference to proposed legislation namely HB268,
which has been passed only by the House. As of this writing, it
is not known whether or in what form it will even pass out of
the Senate. It seems highly speculative, at best, for a judge, in
a published opinion, to rely on a bill that has not even passed
both houses of the legislature, much less been signed by the
governor.

DEATH PENALTY OPINION
DNA Direct Appeal to CCA- Relief Denied
Trial court did not erroneously deny Appellant's request for
DNA testing.
Charles Dean Hood v. State, _S.W.3d_ {Tex.Crim.App. No.
75,027, 3/2/05); Opinion: Keasler, joined by everyone but
Meyers, who did not participate.
Appellant was convicted of capital murder of his boss,
Ronald, and Ronald's girlfriend, Tracie. After his conviction
was affirmed, he filed a motion for DNA testing of certain
items associated with he crime in the trial court. Attached to his
motion was a fake letter from an anonymous concerned citizen
implying that Appellant was innocent. The trial court denied
the motion for DNA testing, and entered findings in the case.
Held: Trial court did not err in denying forensic DNA
testing.
Issue 1: Trial court used wrong standard of review. He
asserts that TCCP Art. 64.03 requires a convicted person to
establish by a preponderance of the evidence that "a reasonable
probability exists that the person wo uld not have been
prosecuted or convicted if exculpatory results had been obtained
through DNA testing." However, this standard was in the prior
version of the statute. It now requires the movant to prove by
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a preponderance of the evidence that "the person would not
have been convicted if exculpatory results had been obtained
through DNA testing." This was the standard used by the trial
court, thus no error.
Issue 2 & 3: Trial court erred in finding the DNA results
would not be exculpatory. CCA details the evidence against
movant demonstrating his guilt, and concluded that he failed to
establish by a preponderance of the evidence that he would not
have been convicted if exculpatory results had been obtained
through DNA testing.
Issue 4: Trial court erred by finding the reason he wanted
DNA testing was to delay his execution. CCA again points out
that because trial cour t used the correct standard of review,
movant cannot establish that the trial judge erred in denying his
motion for DNA testing. Thus, CCA need not address whether
his motive for filing was to delay his execution. Trial court's
judgment is affirmed.

PDRs Granted in March 2005
1610-04 Hargesheimer, Ronald Thackery; Appellant's; Potter;
Indecency w/child
Tex. Code Crim. Proc. Art. 42.12 §S(b) is applicable to
Hargesheimer's appeal because he is not appealin g his
conviction.
1639-04 Pena, Henry Garcia, Je.; State's; Live Oak; Possession
of marijuana
Did the Court of Appeals err by failing to apply the provisions
of Vernon's Ann. C.C.P. art. 42.12 §§2 l (e) and 24, to the state's
failure to establish due diligence in arresting Appellant prior to
the expiration of the period of community supervision?
1827-04 Ray, Bonnie Jalaane; Appellant's; Gregg; POCS w/intent
to deliver
In a possession of a controlled substance case, was the erroneous
exclusion of witness testimony that showed that another person
solely possessed the controlled substance error of constitutional
dimension or, in the alternative, harmful under Texas Rule of
Appellate Procedure 44.2(b).
0894-04 Montanez, Anibal; State's PDR; Angelina County;
POCS; No. 10-02-00274-CR.
""
Did the Court of Appeals err in its review of the trial court's
denial of the Appellant's motion to suppress by applying a
legal-sufficiency standard of review mandated by this Court in
Guzman v. State, 955 S.W.2d 85 (Tex.Crim.App. 1997)?
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COURT OF APPEALS
Appeal from Tarrant County- Reversed & Rendered
Retrial barred due to prosecutorial misconduct.
Ex parte Lewis, _ S.W.3d _ (Tex.App.- No.2-02-126-CR,
Fort Worth March 10, 2005).
On remand from the Court of Criminal Appeals on a
pretrial writ alleging prosecutorial misconduct which provoked
a mistrial, Court concludes that repeated efforts by the state to
impeach the defendant with his post arrest silence rose to the
level of misconduct warranting a conclusion that the conduct
provoked the mistrial and double jeopardy prevented a new
trial. There is a three part test that must be satisfied:
(1) Did manifestly improper prosecutorial misconduct
provoke the mistrial?
(2) Was the mistrial required because the prejudice
produced from that misconduct could not be cured by an
instruction to disregard? And
(3) Did the prosecutor engage in that conduct with the
in tent to goad the defendant into requesting a mistrial (Kennedy
standard) or with conscious disregard for a substantial risk that
the trial court would be required to declare a mistrial (Bauder
standard)?

Conduct is not manifestly improper if it is the
result of inadvertence, sloppiness, or even simple
negligence. A prosecutor's blunder that precipitates
a successful motion for mistrial does not bar a retrial.
Prosecutorial misconduct reasonably reaches only
that conduct which is qualitatively more serious than
simple error and connotes an intentional flouting
of known rules or laws. If the prosecutor's conduct,
viewed objectively, was not manifestly improper,
then the double jeopardy inquiry ends at this first
stage. If, for example, the law itself is unsettled or
the application of the law in the particular situation
is debatable, the prosecutor's conduct cannot be said
to be manifestly improper.
Court concludes the conduct was clearly improper because the
defendant had never given an inconsistent statement which
might have justified tl1e cross. Further, the error could not have
been cured by a motion to disregard because of the flagrancy
with which the state violated the rule against commenting on
a defendant's failure to testify.
As to the last element, the following factors are relevant:
( 1) Was the misconduct a reaction to abort a
trial that was "going badly for the State"? In other
words, at the time that the prosecutor acted, did it
reasonably appear that the defendant would likely
obtain an acquittal?
(2) Was the misconduct repeated despite

admonitions from the trial court?
(3) Did the prosecutor provide a reasonable,
"good faith" explanation for the conduct?
(4) Was the conduct "clearly erroneous"?
(5) Was there a legally or factually plausible basis
for the conduct, despite its ultimate impropriety?
(6) Were the prosecutor's actions leading up
to the mistrial consistent with inadvertence, lack of
judgment, or negligence, or were they consistent with
intentional or reckless misconduct?

Statute of limitations tolled for bail jumping.
Ex parte Martin, _ S.W.3d _ (Tex.App. No. 09-04-439-CR
- Beaumont, 3/9/2005).

Court concluded the trial was not going well for the
state, there were repeated admonitions from trial court, the
prosecution had no good faith reason, but was trying to get
before the jury the defendant's post arrest silence. Trial court
reversed and retrial barred.
Officer had reasonable suspicion for stop.
Pickens v. State, _ S.W.3d _ (Tex.App. No. 07-04-0309-CR
- Amarillo, 3/ I 0/05).
In a prosecution for evading detention, that the police
officer lacked either probable cause or reasonable suspicion to
believe that the defendant was committing an offense at the start
of the arrest or detention, that element can be satisfied if the
defendant breaks the law after the inception. Here, officer lacked
reasonable suspicion at the inception but acqui red it when the
defendant ran a stop sign while fleeing from the officer.

The defendant was originally charged with aggravated
robbery but fled the state. More than three years after he fled,
he was charged with bail jumping, to which the three year
statute of limitations applies. State argues that because he was
an accused in another case, his absence from the state tolled
the limitations period. Court disagrees and holds that, for this
tolling section to apply, the accused has to have been charged
with the same offense. Aggravated Robbery is not the same
conduct as jumping bail.
State failed to establish probable cause, but confessions were
attenuated. Weems v. State, _ S. W.3d _ (Tex.App. No. 1403-0 1067-CR- Houston [14'h Dist. ]3/3/05).
If the state relies upon a warrant to justify an arrest, it
must produce it at a suppression hearing, together with the
underlying affidavit to satisfy its burden of proof. If it fails to
do so, it may satisfy its burden by establishing sufficient probable
cause for the arrest. Here, the state did neither and the Court
ruled they had not satisfied their burden. Court, however, holds
the resulting confessions were sufficiently attenuated from the
original illegal conduct and, thus, were admissible.
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is proud to announce its annual 2005 Federal Law rail Conference in New Orleans at the Hotel Monteleone.
Hotel Monteleone is located in the French Quarter. walking distance from many cultural and touring pleasures.
the city_ from world<lass antique shopping. historic and classic architecture, haunted tours, rM!rboat tours, bourban street and
world famous restaurants and jazz music. Register early and save! Registration available at www.tcdla.com.
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ANATOMY OF THE WIN
Anatomy of the Win is a case study seminar. Lawyers will present actual cases and
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""
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lawyers to conduct business while away from the office.
Visit our website at www. tcdla.com for upcoming seminar dates.
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