800.874.9000

Red Roof Inn

l

s/d: $67.99

No attorney who is on the federal, state or other public payroll is
eligible to receive a scholarship. Two scholarships will be awarded to
public defenders who do not have access to CLE funds. Scholarship
applicants must send in the following to be considered: 1) letter of
request; 2) letter of recommendation from a Texas or federal judge;
3) letter of recommendation from a TCDLA member. Scholarships
recipients will receive a CD only. A book may be purchased for $50.
Scholarship applications are due May 15, 2006. The scholarships will
be awarded to qualiﬁed applicants in order received. Scholarships
available from Friends of TCDLA and TCDLEI.

20 scholarships are available to deserving attorneys actively engaged
in the defense of criminal cases who can demonstrate ﬁnancial need.
Scholarship requests must be in writing and state that the applicant is
a TCDLA member and has not received a scholarship within the last
three years (Trial College does not count as a scholarship).

free

s/d: $129 s: $15/v: $19

SCHOLARSHIP FOR TUITION AND CD

210.222.9181

La Quinta

l

Group rate lodging is available at three hotels. You must mention
the Texas Criminal Defense Lawyers Association (TCDLA) room block
in order to receive the group rate. The cut-off date for all hotels is
May 14, 2006. All the hotels are located less than one mile from the
convention center.
phone
rates
parking
l Host Hotel (live feed available in guest rooms)
Hilton Palacio del Rio
800.hiltons
s/d: $159 s: $15/v: $28

LODGING OPTIONS

The seminar is being held at the Henry B. Gonzalez Convention Center
located at 200 E. Market Street, San Antonio, Texas 787205 in Ballroom
A, on the ﬁrst ﬂoor. The entrance is located on Market Street. Parking
is available at the convention center.

MEETING LOCATION

Texas Criminal Defense Lawyers Association is proud to announce
its annual Advanced Criminal Law Short Course. Named for the late
Honorable M.P. “Rusty” Duncan, III, of the Court of Criminal Appeals,
this course is designed to cover state law. It will address topics covered
on the State Bar specialization exam, as well as cases from the past
year that impact your practice today.

OVERVIEW

WWWTCDLACOM

fax registration along with credit card payment to
512.469.0512

mail registration to
1707 Nueces Street, Austin, Texas 78701, or

Registrations will not be processed without payment. Purchase orders
are not accepted.

MAIL OR FAX IT

*To receive a full refund, cancellations must be made in writing two
weeks prior to the seminar. Cancellations made within two weeks of
the seminar will be assessed a 50 percent cancellation fee. Course
materials will be sent on cd after the seminar.

how many? $10
$10
q free babysitting services
(6 pm - midnight at the convention center)
how many?

additional tickets $10 per person)

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

friday, june 16, 2006 (check appropriate box and enter quantity)
q box lunch — tribute to Percy Foreman
how many? $10
$10
na
q annual membership party (two comp tickets per attendee —

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

A061506_fax

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

PAYMENT

TCDLA member’s name (please print): ___________________________
TCDLA member’s signature: _____________________________________

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150
* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

SIGN ME UP AS A MEMBER

phone ___________________________ fax _________________________

e-mail _________________________________________________________

city ________________________state __________ zip ________________

________________________________________________________________

street address __________________________________________________

bar number ____________________________________________________

name __________________________________________________________

ATTENDEE INFORMATION

thursday, june 15, 2006 (check appropriate box and enter quantity)
q thursday golf
$95
$95
$125
handicap
(attach team names, if applicable)
q free tcdla/goldstein pachanga party
how many?
q free babysitting services
(6 pm - midnight at the convention center)
how many?

$50
na
$125
na

$575
$625
$300
$750
$800

pre-reg
on-site*
by 05.25.06 after 05.25.06

member cd
$425
$475
member book/cd
$475
$525
judge book/cd
$300
$300
non-member cd
$600
$650
non-member book/cd
$650
$700
can’t attend/purchase materials
member cd
$50
$50
member book
$100
$100
non-member cd
$125
$125
non-member book
$225
$225
*book/cd are in limited supply at on-site registration.

early bird
by 03.15.06

REGISTRATIONMATERIALS (circle appropriate amount)
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
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to promote
justice and the common good.
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Sprint PCS is offering a 15 percent discount to TCDLA members
on its wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive
additional discounts on equipment.
Viteconline is offering TCDLA members pricing advantages on ev‑
erything you need to run your office, such as office supplies, equip‑
ment, and furniture. If you need it, they can get it to you at a low
cost and overnight.
Enterprise Rent-A-Car’s Corporate Program is offering a 10 per‑
cent discount on published rates, free pick-up at home or office,
and 24 hour road side assistance. The corporate account number
for TCDLA members is 65TCDLA. Contact the home office directly
or visit www.enterprise.com. To book ONLINE, enter your location,
date, time and corporate account #65TCDLA. You will then
be asked for your discount ID which is the first three letters of
TCDLA (TCD).
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.
Lois Law is offering a 10 percent discount to our members.
La Quinta is offering a 10 percent discount to all TCDLA members.
Subscription Services Inc. is offering up to a 50 percent discount off
the cover price of nearly every magazine printed for our members.

State Motions Disk. New members are entitled to one free
copy of our state motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attor‑
neys.
Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through the assistance of more than 2400 criminal
defense attorneys.

Visit tcdla.com, members only section, to sign up or contact
the office at 512.478.2514.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.

April 2006

VOICE FOR THE DEFENSE 5

10 STEPS
to help
YOU
After 35 plus years of practicing law, I have made a few observations I feel may be useful to
those of you who are relatively new to criminal defense work and hopefully will give each of
you something that you may use to expand and improve your law practice.
First, try to have some compassion for your client and his situation. Remember, it is his
freedom that is at risk. Confinement for a short period of time as a result of a plea bargain is
easy for you to discuss, but you are not the one having to serve the time. Try to develop trust
between you and your client. This doesn’t mean be his friend, it means showing compassion,
interest and a desire to assist your client in his present situation. Try to treat your client the
way that you would want to be treated if you were in his position.

Randy Wilson

PRESIDENT’S
MESSAGE

Second, each of us has many commitments to many different clients and personal matters;
however, from your client’s standpoint, his case, is if not the most important matter in his
life, it is certainly in the top two or three. Take the time to meet and discuss the case with
your client. Maintain contact with your client, take or return his phone call, and meet with
him when he requests to do so.
Third, it is your client’s decision whether to accept an offer from the prosecution. He should
be advised of the risks of rejecting the offer, but it is his decision not yours. You should be
ready to discuss all options in the case. Do not put pressure on your client to accept any offer.
It is your obligation to explain all his options and the attendant risks. It is not your obligation
to talk your client into accepting any offer. Leave the ultimate decision to your client.
Fourth, communicate with your client on a frequent basis. If he is in jail, and you are ap‑
pointed, you may not want or need to go see him on a regular basis, just drop your client a
note telling him of the progress in his case or simply the fact that there are no new develop‑
ments to report.
Keep your client informed of what is going on. When a client is in jail, receiving mail from
his attorney is a status symbol to him. You will find that it will pay benefits in the long run
due to your client’s communications with other defendants. You will probably be recom‑
mended to other people by your client and his cell mates.
Fifth, always deal at arm’s length with the prosecution. Never go to a prosecutor and tell
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him what an outstanding person the client is, unless it is in
fact true. This doesn’t mean that you should berate your client
to a prosecutor, only that you should be honest and straight‑
forward in your discussions with the prosecution concerning
the reputation and character of your client. This will normally
breed a sense of trust, so that when you do represent someone
of outstanding character or reputation, you will be trusted by
the prosecution, which should lead to better negotiations.
Sixth, when you file motions in your criminal cases, either have
your client sign the motions or at least furnish him copies of
each and every motion that you file, so that he feels like he is
a part of the defense team. This will also be noticed by your
client’s peers and will ultimately pay long term benefits by cli‑
ent referrals.

TCDLA

staff directory
512.478.2514
email

phone extensions

executive director
Joseph Martinez
jmartinez@tcdla.com.............................................26
assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
vacant......................................................................27

Seventh, never be afraid to try any case. If you are not willing
to try a case to a jury or a judge, this will have a definite effect
upon plea bargain offers made by the prosecution. I have seen
and heard over the years prosecutors who know that a defense
lawyer is hesitant or afraid of the courtroom. I promise you
it has a detrimental effect upon recommendations which are
made to those attorneys.

communications director
Marisol Valdez
mvaldez@tcdla.com..............................................23

Eighth, document your work in your client’s case. At some point
in the future, you may be called upon to prove what you did or
did not do in a case. It is important that you be able to show, at
some later date what services you provided to your client.

system administrator
Jamie Powers
jpowers@tcdla.com................................................32

Ninth, when you have a difficult client, and we all have them,
make sure that you document when you client refuses to follow
your advice and counsel. This can be done by a simple letter to
your client setting forth how he refuses to follow your advice and
wishes to proceed against your advice in a certain matter. This
does not mean accepting a plea bargain offer. It relates primarily
to how a case is going to proceed, whether your client is going
to testify, who is going to be called as a witness and the like.
Tenth, remember being an attorney is a service oriented busi‑
ness. Service means to serve your client. If you provide compe‑
tent and good service, this will be communicated by your client
to others or by his friends and family. This will ultimately be the
paramount source of business. Unfortunately, client referrals
take time and work on your part, but I have found that client
referrals are absolutely the best source of business that you will
ever receive.
These are just some suggestions, which I feel have contributed
to the limited success I have had over the years in criminal
defense work. If you will use them on a daily basis, it is my
opinion that your business will ultimately increase, and your
success ratio will improve. G

program coordinator
Melissa Schank
mschank@tcdla.com.............................................24

accounting clerk
Matthew DeLuca
mdeluca@tcdla.com ............................................22
accountant
Sarah Trammell
strammell@tcdla.com............................................25
seminar planning assistant
Miriam Herrera
mherrera@tcdla.com.............................................29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0
capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com
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attention
local
defense
bars
Thanks to E. G. “Gerry” Morris and Sam Bassett, course directors for the Defending Sex
Crimes Involving Children seminar held in Austin in March. We had 175 attendees, and the
topic was well received. We may keep this seminar as one to do every two years.
The second edition of the Texas Trial Notebook is now available. In the next two months,
the following TCDLA manuals will be released; Punishment Manual, Search and Seizure
Manual, Capital Murder (8th ed.) and the Study Guide for Specialization Exam. Please be
watching for announcements on availability.
The San Antonio Criminal Defense Lawyers Association (SACDLA) has announced their
plans to sponsor 50 new TCDLA memberships for their members. SACDLA has more than
500 members. We thank Jim Greenfield, current president, Stephanie Stevens, president-elect,
John Convery, SADLA and TCDLA board member, and George Sharmen, SACDLA board
member and TCDLA executive committee member, for their leadership and support.
Joseph A. Martinez

Executive
Director’s
Perspective

We are looking for local defense bars to help co-sponsor seminars. If yours is interested,
please call Joseph Martinez at the home office, 512.478.2514.
If you are interested in starting a local defense bar, TCDLA can help provide support for
getting started. If you would like to rejuvenate your local defense bar, TCDLA can help
provide support to get restarted. Please call Joseph Martinez at the home office for more
information.
We are looking for sponsors and exhibitors for this year’s 19th Annual Rusty Duncan Ad‑
vanced Criminal Law Short Course, June 15-17, 2006. Please call Melissa Schank at 478.2514
ext. 24 if you know of a business that may be interested being a sponsor or exhibitor at this
year’s event.
We are looking for members who want to speak at the CDLP seminars. Please call Rick
Hagen at 940.566.1001 or Joseph Martinez at 512.478.2514 for more information.
We are looking for articles for Voice for the Defense. Please call David Richards, George
Sharmen, Cynthia Hampton or Marisol Valdez for more information.
Good verdicts to all!

8 VOICE FOR THE DEFENSE April 2006

April 20-21, 2006
CDLP: Capital, Mental Health and Habeas
Dallas
May 2, 2006
CDLP: Indigent Defense
El Paso
May 5, 2006
CDLP: Indigent Defense
Dallas
May 12, 2006
CDLP: Indigent Defense - Houston
co-sponsored with the Harris County
Criminal Lawyers Association
Houston
May 18, 2006
CDLP: Phone Seminar
Topic TBD
June 15-17, 2006
TCDLA: 19th Annual Rusty Duncan
Advanced Criminal Law Short Course
Annual Membership Party
TCDLA, CDLP, TCDLEI Annual Board Meetings
Convention Center, San Antonio
July 19-20, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
South Padre Island
July 21, 2006
TCDLA/CDLP Board Orientation
South Padre Island
July 28-29, 2006
TCDLA: President’s Trip
Monterrey, Mexico
August 11, 2006
CDLP: Evidence
Austin
August 17, 2006
CDLP: Phone Seminar
Topic TBD

August 18, 2006
TCDLA: Top Gun DWI — Advanced Sobriety
Testing and Drug Recognition
Houston
September 7-8, 2006
TCDLA: Federal Law Dual Track		
State Drug/DWI
Austin (Lakeway)
September 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Austin (Lakeway)
September 20-21, 2006
CDLP: 4th Annual Forensics
Dallas
October 9, 2006
CDLP: Nuts and Bolts
co-sponsored with SACDLA
San Antonio
October 13, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
Amarillo
October 27-28, 2006
El Paso Criminal Law Seminar
TCDLA, TCDLEI and El Paso Criminal Law Group
Ruidoso, New Mexico
November 2-3, 2006
TCDLA: Advanced DWI Seminar: Gary Trichter
Cross-Examination of the Arresting Officer
and Expert: Lecture and Demonstration
San Antonio
December 7-8, 2006
TCDLA: TBD
			
TBD
December 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
			
TBD
January 19, 2007
CDLP: Boot Camp for Criminal Defense Attorneys
Waco

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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changes to the
voice and a
stange lesson
learned
Thanks to all who responded to our request for suggested improvements to the Voice.
After conferencing on potential changes, the editors and staff have agreed to implement,
on at least a test trial basis, a few new features with an eye toward adding more “shine” to a
publication that we believe (even accounting for our bias) is one of the premier magazines
of its kind in the country.
“Make the Voice more entertaining.” Okay, we will. Interesting “war stories” submitted by
members will be published on a monthly basis. Toward that end, if you will consider spend‑
ing just a few minutes to email us a short rendition of your favorite criminal law related
story, you will no doubt become the envy of your friends when they read your account. We
will, of course, credit the story with your name and city.

David Richards

EDITOR’s
COMMENT
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Here’s an example of the kind of thing we are looking for. Paul Dickson, a criminal defense
attorney, and former prosecutor in Fort Worth, relates that he was once tasked with pros‑
ecuting a theft case involving these facts: a man, accompanied by his pre-teen son, drove
into the parking lot of a 7-11 store and parked his car. The man gave the boy a $50 bill and
told him to go in and buy two soft drinks. His son dutifully went into the store but soon
returned empty handed, explaining that the store clerk told him that store policy dictated
that they could not accept any bills larger than a $20. The man paused, inhaled and then
said “Son, follow me, I’m going to teach you a lesson.” The man existed his car, entered the
store, walked to the soft drink cooler, picked up two bottles of Coke, walked to the counter,
set one bottle down, twisted the cap off the other, and, in front of the clerk, put the Coke
to his lips and drank about half bottle while at the same time placing the $50 bill on the
counter. At about the same time, a police officer entered the store. The clerk summoned
the officer and quickly explained the situation. The upshot? The man’s son watched as
his father was arrested for (you guessed it) theft. Paul relates that after reading the police
report, he phoned the arresting officer and requested that he draw any denomination bill
from his wallet. When he did he then asked the officer if there was any language on the
front of the bill stating “This note is legal tender for all debts, public and private.” After the
officer admitted that there was, Paul told him “that same language is on a $50 bill too; I’m
dismissing the case.” And he did.

“Make it more educational.” We will try to do that too. Many of our articles come from the world of academia and are written
by non-lawyers. We would like to temper their expertise with real world “nuts and bolts” articles submitted by our members.
We cannot promise publication, but we will certainly do our best to include any article you care to send our way. As they say in
Nikeland: “Just Do It.”
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The Post-Booker
REASONABLE
SENTENCE
Those of us who were admitted to practice in the United States Courts before November
1, 1987, remember that date. All sentences imposed for offenses occurring on or after that
date had to comport with the United States Sentencing Guidelines.
Individuals who would have surely received probation for pre-Guideline offenses began to
be sent to federal correctional facilities — and there was nothing that good defense lawyers
could do about it. In our frustration, we began to forget that the Guidelines often provided
a cap on punishment that significantly benefited some of our clients; e.g., for a lady who
had embezzled 4.6 million dollars but had a Guideline range of 51-63 months.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Then along came United States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621
(2005). Even with the constraints of Booker, we were almost back to the pre-Guidelines days
of judges being able to consider all relevant evidence having to do with the offense and the
offender in deciding what an appropriate sentence should be. Unfortunately, everything
didn’t come up roses. That’s what Jamold Smith found out when he was captured by New
Orleans police officers and indicted on one count of illegal possession of a firearm as a con‑
victed felon. United States v. Jamold Smith, ___ F.3d ___, 2006 WL 367011 (5th Cir. 2006).
Smith pleaded guilty to the indictment. The pre-sentence investigation report which United
States District Judge Lance M. Africk found to be “accurate and uncontested” calculated
Smith’s Guideline range to be 21-27 months imprisonment.
Judge Africk determined, though, that the sentencing range did not adequately reflect
Smith’s criminal history or parole status at the time of the offense, deviated from the Guide‑
lines, and sentenced him to 60 months imprisonment. Judge Africk specifically found that
“the Guideline range did not adequately take into account Smith’s (1) release on parole less
than one month before the offense, (2) three narcotics convictions, and (3) three juvenile
convictions: theft at age nine, trespass at age twelve, and possession of crack cocaine at
age fourteen.” Smith objected to the sentence, claiming that it was unreasonable, and gave
notice of appeal.
A panel of the Circuit, Benavides, Reavley and Garza (concurring), reviewed — de novo
— Judge Africk’s sentence to determine whether or not the sentence was unreasonable. In
an opinion affirming the district court’s sentence, Judge Benavides — writing for the Court
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— provides us with an excellent analysis of what a district judge
must do to justify, post-Booker, a non-Guideline sentence:
Our post-Booker case law has recognized three differ‑
ent types of sentences under the advisory Guidelines
regime. First, a sentencing court may exercise its
discretion to impose a sentence within a properly
calculated Guidelines range. In such a situation, we
will ‘infer that the judge has considered all the factors
for a fair sentence ... , and it will be rare for a reviewing
court to say such a sentence is “unreasonable.”’ United
States v. Mares, 402 F.3d 511, 519 (5th Cir.2005). In
United States v. Alonzo, this Court further clarified the
deferential standard for reviewing sentences within a
properly calculated Guideline range. 2006 WL 39119,
at *2, 435 F.3d 551, ---- (5th Cir.2005). Alonzo held that
such a sentence is afforded a rebuttable presumption
of reasonableness. Id. at *2, at ----.
Second, a sentencing court may impose a sentence
that includes an upward or downward departure as
allowed by the Guidelines. Because the court’s author‑
ity to depart derives from the Guidelines themselves, a
sentence supported by a departure is also a ‘Guideline
sentence.’ Mares, 402 F.3d at 519 n. 7. In evaluating
both a decision to depart and the extent of the de‑
parture, we review for ‘abuse of discretion.’ United
States v. Saldana, 427 F.3d 298, 308 (5th Cir.2005).
In assessing the extent of a departure, we continue to
look to our pre-Booker case law for guidance. See id.
at 312; United States v. Simkanin, 420 F.3d 397, 419
(5th Cir.2005); United States v. Smith, 417 F.3d 483,
492-93 (5th Cir.2005).
The district court in the instant case elected a third
option. After Booker, a court may impose a nonGuideline sentence — a sentence either higher or lower
than the relevant Guideline sentence. Before imposing
a non-Guideline sentence, however, the court must
consider the Sentencing Guidelines. In light of this
duty, ‘a district court is still required to calculate the
guideline range and consider it advisory.’ United States
v. Angeles-Mendoza, 407 F.3d 742, 746 (5th Cir.2005)
(emphasis in original). Consequently, if it decides to
impose a non-Guideline sentence, the court should
utilize the appropriate Guideline range as a ‘frame of
reference.’ See United States v. Fagans, 406 F.3d 138,
141 (2d Cir.2005); United States v. Jackson, 408 F.3d
301, 305 (6th Cir.2005).
Additionally, the district court must more thoroughly
articulate its reasons when it imposes a non-Guideline
sentence than when it imposes a sentence under au‑

thority of the Sentencing Guidelines. Mares, 402 F.3d at
519. These reasons should be fact-specific and consis‑
tent with the sentencing factors enumerated in section
3553(a). Id. The farther a sentence varies from the
applicable Guideline sentence, ‘the more compelling
the justification based on factors in section 3553(a)’
must be. United States v. Dean, 414 F.3d 725, 729 (7th
Cir.2005); see Jackson, 408 F.3d at 305. The court, how‑
ever, need not engage in ‘robotic incantations that each
statutory factor has been considered.’ United States v.
Lamoreaux, 422 F.3d 750, 756 (8th Cir.2005) (internal
quotation marks omitted); see United States v. Simpson, 430 F.3d 1177, 1186-87 (D.C.Cir.2005) (finding
no requirement for the district court to ‘specifically
refer to each [section 3553(a)] factor’) (emphasis
in original). Congress never intended sentencing ‘to
become a hyper-technical exercise devoid of common
sense.’ United States v. Gonzalez, 250 F.3d 923, 930 (5th
Cir.2001). Thus, a checklist recitation of the section
3553(a) factors is neither necessary nor sufficient for a
sentence to be reasonable. See Dean, 414 F.3d at 729.
The purpose of the district court’s statement of
reasons is to enable the reviewing court to determine
whether, as a matter of substance, the sentencing fac‑
tors in section 3553(a) support the sentence. United
States v. Long Soldier, 431 F.3d 1120, 1122-23 (8th
Cir.2005); see United States v. McBride, 434 F.3d 470,
474 (6th Cir.2006) (holding that ‘a sentence should
reflect the considerations listed in §3553(a)’). We agree
with the framework articulated by the 8th Circuit in
assessing the reasonableness of a court’s statutory
support. See United States v. Haack, 403 F.3d 997, 1004
(8th Cir.2005). A non-Guideline sentence unreason‑
ably fails to reflect the statutory sentencing factors
where it (1) does not account for a factor that should
have received significant weight, (2) gives significant
weight to an irrelevant or improper factor, or (3)
represents a clear error of judgment in balancing the
sentencing factors. See id.; Long Soldier, 431 F.3d at
1123-24 (applying the ‘Haack test for reasonableness’
to a non-Guidelines sentence).
***
The court properly calculated the Guideline range sentence,
and Smith does not object to that calculation. In addition, the
court used the Guideline range as a frame of reference and
carefully explained why it would impose a non-Guideline
sentence:
I’ve looked at your background. You have a 7th grade
education, you’re a convicted felon ... . [T]he grip of
continued on page 29
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Constructive Waiver and Compelled
Defendant Interviews:
Understanding the Lagrone Doctrine
and Implementing Strategies for
Limiting its Effect

part two
By Dexter E. Gilford

II. Practical Considerations For Defense Counsel in Addressing A Court
Ordered Lagrone Examination
A. Introduction
The State’s ability to invoke Lagrone’s compelled examination procedure is of critical importance to the criminal defense prac‑
titioner in any case in which defense counsel is considering the presentation of expert testimony based in, any part, on a personal
examination of the defendant. Indeed, strictly construed, Lagrone’s sweeping rationale appears applicable to any testimony — not
just expert testimony — sponsored by the defendant that is “based” upon a personal examination of the defendant. No longer
simply a concern to defense counsel in capital murder cases, Lagrone’s rationale could be read to apply with equal force to a wide
variety of expert testimony for which an interview of the defendant may be a fairly customary and routine matter to which not
much consideration is given.1 In this regard, Lagrone may well be applicable to any criminal case and render what is normally a
decision of routine trial strategy whether to present expert testimony one attendant with significant additional risks.
Given the considerations engendered by Lagrone and its progeny, in some circumstances the better decision may be to com‑
pletely forego presenting expert testimony if a sound and defensible opinion may not be rendered without a personal interview
of the defendant. The lack of procedural safeguards attending a Lagrone compelled examination and the lack of examination
standardization within the expert’s respective discipline may well dictate that such testimony be foregone completely. In some
cases, depending on the issue, defense counsel may have a choice between presenting lay or expert testimony, such as is the case
with the insanity defense.2 However, in other cases, there may not be any alternative to presenting expert testimony.3 In some
cases, a sound and defensible expert opinion cannot be rendered without a personal interview of the defendant.4 In these cases,
defense counsel must consider means of addressing the unique challenges posed by Lagrone including the implementation of
strategies that limit its impact.
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There are three basic situations in which defense counsel
may be faced with a decision on which Lagrone may have an
impact. First, counsel may represent a defendant for whom an
expert has previously conducted an examination that defense
counsel neither authorized nor requested. Usually, these are
cases in which the trial court or previous counsel requested
the examination prior to current counsel’s representation. For
example, the trial court may have ordered a competency exami‑
nation prior to current counsel’s representation. In a case where
previous counsel has given notice of intent to raise the insanity
defense, the trial court may have also ordered its own insanity
examination to be conducted by its own “disinterested witness”
who will furnish a written report of the examination to the State
and the defendant.5 The trial court may also order an examina‑
tion related to guilt-innocence such as the defendant’s sanity
at the time of the offense.6 In other cases, a previous examina‑
tion may have been conducted as a matter of a local county
jail’s administrative procedures at the time of the defendant’s
arrest to determine the inmate’s medical or treatment needs.7
With the exception of the example of the insanity examination,
these examinations could yield significant mitigation testimony
unrelated to factual averments pertaining to elemental issues of
guilt-innocence or punishment. Although the mischief Lagrone
sought to remedy was the defendant’s providing the jury with
his version of elemental fact issues,8 with Lagrone’s expansive
language, trial courts are likely to find that defense presentation
of any expert testimony, irrespective of its substantive content,
warrants its compelled examination procedure.
Second, the elements of the particular case may require
defense counsel to make a decision of whether to present fo‑
rensic expert testimony at all. In such cases, given Lagrone, it
may be instructive to retain one expert solely in a consulting
role to advise defense counsel on the best means of presenting
the desired expert testimony in a way that most diminishes the
impact of Lagrone.9 For example, depending upon the field of
expertise, it may be that the standard examination utilized to
form a particular opinion may be made without the need for a
personal interview of the defendant. In other cases, there may
be enough information contained in existing documents and
records already available to both the State and the defendant
from which the expert’s opinion may be formed without the
need for a personal examination of the defendant. If a sound
and defensible opinion maybe formed without the need for
a personal interview, either of these options would be safest.
However, in some cases a personal examination of the defen‑
dant is necessitated by applicable standards within the field of
expertise.10 In such cases, a consulting expert may be able to
advise defense counsel on how the examination may be con‑
ducted such that it can be limited to particular subjects or topics
for which there is little risk posed by the State’s examination if
conducted similarly. Again, the watchword is to ensure that a
sound and defensible expert opinion may be formed within the

consulting expert’s recommended limitations.11 The essential
point is that if expert testimony is necessary despite Lagrone,
counsel must spend some time exploring the various means by
which expert opinions may be elicited without the need for a
formal examination with the defendant including employing a
hypothetical question or listening to the testimony and basing
an opinion on that testimony.12
Finally, in the more typical case, the defendant may have pre‑
viously participated in a number of examinations generating a
vast amount of records. For example, a defendant with a history
of mental health problems may have undergone years of in and
outpatient treatment that will be reflected in medical records
which will be available to the State and the defendant.13 Here,
the rule is simple— if you present the testimony, you may well
open the door to a State expert’s examination commensurate
in scope to those previously conducted.
In the event that defense counsel is faced with the prospect
of presenting testimony based in part on an examination of the
defendant, there are several considerations for defense counsel
intending to have some in put in the trial court’s fashioning of
the examination.
B. Practical Considerations
Lagrone’s import to criminal trial practitioners lies in its
impact on two very basic rights available to the accused: the
right to ensure that the defendant cannot be compelled to as‑
sist the State in investigating its case and the right to present a
defense. In this regard, to the extent the privilege against selfincrimination also ensures the defendant not be compelled to
assist the State in preparing its case for trial, Lagrone undermines
at least one-half of the privilege.14 Because Lagrone so impacts
these valuable rights, defense counsel must aggressively and
creatively seek to limit its impact as much as is possible under
the circumstances of the particular case and given the defense’s
goals. This is especially true given the Court’s doctrine of an‑
ticipatory waiver in which a Lagrone examination is justified
on no more than the defendant’s expression of intent to put on
expert testimony that is derived in any part on his own previ‑
ous examination.15
Defense counsel’s goals in devising strategies for limiting the
impact of a Lagrone court-ordered examination lie in seeking
to limit the otherwise broad and unregulated examination it
provides the State. The goal is to attempt to place the defendant
in as near a position as he would be absent the court-ordered
examination. That is, to ensure that the defendant is able to
maximize his right to present his own defensive testimony
while minimizing his right not to participate and assist the
State in investigating its case against him. In short, defense
counsel must seek to limit the ability of the State to exploit any
April 2006
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court-ordered examination to which the defendant submits is
possible consistent with the professional standards governing
the given discipline.
1. The Trial Court’s Supervisory Authority and the Fashioning
of Procedural Safeguards: Defense Input in Implementing
Lagrone
As far as implementing Lagrone, the Court of Criminal Ap‑
peals left open to the trial courts the specifics of implementing
the compelled examination procedure. In Soria v. State, in an‑
nouncing its remedy, the Court of Criminal Appeals did not
prohibit the trial court from fashioning procedural safeguards
to implement the compelled examination procedure.16 Rather,
it upheld the trial court’s remedy of conditioning admission
of the defendant’s expert testimony on his participation in an
examination by the State’s expert, leaving open the question of
the trial court’s authority to implement procedural safeguards
to govern the examination.17
To the extent Soria implied that trial courts retained au‑
thority to implement procedural safeguards in implementing
compelled examinations, Lagrone expressly assumed that such
authority existed and, in fact, encouraged the exercise of such
authority. Further, Lagrone encouraged trial courts to exercise
this authority with a view towards safeguarding the defendant’s
privilege against self-incrimination from any undue diminu‑
tion occasioned by the compelled examination procedure it
had sanctioned.
In Lagrone v. State, the trial court required the defendant
submit to a compelled examination, but it fashioned and imple‑
mented various procedural safeguards.18 While characterizing
the trial court’s procedural safeguards as “rather stringent”
and stopping short of requiring such procedural safeguards,
the Court of Criminal Appeals praised the trial court’s efforts
to protect the privilege from undue diminution and encour‑
aged trial courts invoking the compelled examination to do the
same.19 Indeed, in this regard, Lagrone endorses the view that
in implementing the compelled examination procedure, trial
courts should act with an eye towards protecting the privilege
against self-incrimination from any further diminution than
is necessary to ensure parity and fairness to the State.20 Thus,
far from Lagrone having been fashioned as a limitless license to
interview and examine the defendant, the Court of Criminal Ap‑
peals has indicated that trial courts possess and should exercise
authority to implement the compelled examination procedure
with an eye towards protecting the defendant’s privilege against
self-incrimination from undue diminution. The wide latitude
the Court left to the trial courts is where defense counsel should
direct the most effort and attention in limiting the impact of
Lagrone’s compelled examination doctrine.
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Convincing trial courts to implement reasonable procedural
safeguards is necessary to ensure that Lagrone’s compelled ex‑
amination procedure is not overly expansive. In urging such
safeguards on the trial court, it is important to emphasize
that Lagrone can be fully implemented along with safeguards
that protect the privilege from unwarranted diminution while
furthering the “fair state-individual balance” that Lagrone was
implemented to ensure.21 That is, implementing reasonable
procedural safeguards will protect the privilege against selfincrimination from undue diminution while ensuring the de‑
fendant having “elect[ed] to testify,... [obtaining] an immunity
from cross-examination on the matters he has himself put in
dispute.”22 Further, given the Court of Criminal Appeals’ strong
language encouraging trial courts to safeguard the privilege
against self-incrimination from unnecessary diminution oc‑
casioned by compelled examinations, trial courts are likely to
be receptive to defense counsel’s sound (and creative) recom‑
mended procedural safeguards.
The discretion left to the trial courts in implementing Lagrone provides the opportunity for defense counsel to limit its
impact. In addition to leaving open procedural matters govern‑
ing implementing Lagrone, the Court of Criminal Appeals left to
trial courts authority to determine the scope of any compelled
examination.23 Defense counsel must both educate and persuade
the trial judge in order to limit the scope of any examination
ordered and implement procedural safeguards sufficient to
safeguard the privilege from further intrusions than are war‑
ranted by the specific facts of the case.24
The goals of any procedural safeguards urged and imple‑
mented will be to:
1. Prevent the interview altogether by not having the
defendant interviewed or not presenting the testi‑
mony;
2. If an examination and testimony are necessary, limit
the examination in terms of subject matter covered
and responses provided to the extent consistent with
avoiding criticism of non-cooperation and commen‑
surate with the professionally recognized standards
applicable to the particular field of expertise;
3. Control the prosecutor’s use of information in terms
of time of receipt, preparation, and derivative use in
order to ensure that derivative use is not made of the
examination (or any use at all if the defense expert
testimony is not presented);
4. Gain and preserve information concerning specific
details of course of interview and responses of defen‑

dant in order to prepare an effective cross-examination
or rebuttal;
5. To the extent possible, develop positive evidence
from any such court-ordered examination; and
6. Preserve issues for later appellate consideration that
can further identify the various theoretical problems
of the doctrine in terms of over breadth of scope and
other issues under-analyzed in the case law.
C.

Specific Strategies and Procedural Safeguards

1. Prevent the State’s Interview Altogether.
The most obvious means of addressing Lagrone is by pre‑
venting any compelled examination altogether by foregoing
the presentation of expert testimony based on the defendant’s
examination. This would require the abandonment of any intent
to present such testimony.25 In this way, Lagrone’s rationale of
constructive testimony and waiver — whether actual or antici‑
patory — is undermined such that the court cannot compel
such an examination without violating a defendant’s privilege
against self-incrimination.26
2. Make Appropriate Objections Concerning the Applicability
of Lagrone to the Particular Facts of the Case
As discussed earlier, in the case of testimony that is based on
an examination conducted by a neutral witness for purposes
other than preparation for trial, the unfairness engendered when
such testimony is developed by a defense expert for trial prepara‑
tion is simply not present. In such cases, although Lagrone and
its progeny appear to be applicable equally in both cases, defense
counsel should ensure that appropriate objections emphasizing
this distinction are developed, argued and ruled upon. These
objections should emphasize the lack of any advantage of access
or opportunity enjoyed by the defendant and denied the State.
Though these objections are likely to be overruled, they may
provide the basis for appellate consideration of these critical
yet unexamined issues.
3. Structuring the Examination to Limit the Scope of the State’s
Examination: Preliminary Considerations
If counsel must have the defendant examined for purposes
of presenting forensic expert testimony, considerable attention
must be given to (1) the specific type of expert (especially in
the context of mental health) needed to form the opinion, (2)
the specific information that the expert must consider to form
the opinion, (3) in the case of mental health testimony, the
specific psychometric tests necessary to formulate the opinion,
(4) the extent to which clinical interviews (and their content)

are necessary to form the opinion, (5) the extent to which any
necessary clinical interviews are standardized, and (6) the extent
to which any required psychometric and clinical interviews may
be memorialized without affecting their efficacy. Additional at‑
tention should be given to the particular ethical standards and
guidelines that govern the particular field of expertise. Such
standards often provide specific procedural guidelines that are
to govern specific testing procedures and clinical interviews
that are employed.27
Defense counsel should start by reading topical articles
concerning the specific forensic issue involved. These articles
generally will discuss the various testing techniques and course
of examination accepted in the field for addressing the issue.
Such articles can easily be located on the internet. A good source
are the websites of the various forensic and mental health as‑
sociations which will likely cite the association’s published
articles, statements, and position papers concerning specific
topics.28 Additionally, as a prerequisite to locating an expert
and, indeed, of identifying the specific forensic issue, there are
a number of good, accessible texts that provide an overview
of the various forensic issues which can be addressed, the
techniques commonly utilized to do so, and the limitations of
those techniques.29
Once a potential expert is located, in the initial consulta‑
tion, determine the expert’s familiarity and experience with the
various testing procedures discussed in the articles and treatises
consulted. The preliminary research will have prepared you for
a much more meaningful discussion with the prospective expert
witness than would have otherwise been possible. However, the
goal of the preliminary research is to seek to initially utilize this
expert as a consultant for two main purposes: (1) assist in the
initial determination of whether defense expert testimony is
necessary for the opinion30 and (2) if an examination is neces‑
sary, provide advice on how the examination’s scope may be
limited to that which is absolutely essential for the purposes of
rendering the opinion. With respect to the latter, if the defense
expert’s examination is limited, a trial court inclined to ensure
parity may well limit the State’s examination to those tests and
interviews utilized by the defense expert. In sum, by controlling
the scope (and adequately memorializing the defense examina‑
tion to provide the template for the scope of the State’s examina‑
tion), the defendant is better suited to argue that the fairness and
parity stressed in Lagrone requires that the State’s examination
be no more expansive and intrusive than the defendant’s. In view
of the Court of Criminal Appeals’ admonition to trial courts
that they should protect the privilege against self-incrimination
from undue diminution,31 urging and obtaining procedural
safeguards which ensure parity in the scope of any compelled
examination should not be difficult.
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For purposes of limiting the impact of Lagrone, to the extent
that the expert’s opinion may be arrived at consistent with pro‑
fessional and ethical standards governing the field of expertise,
the goal of the defense interview of the defendant is to (1) limit
the amount of clinical interviewing to a minimum, (2) in both
clinical interviews and with psychometric testing, limit the
information provided by the defendant to ensure to the extent
possible that “facts” of the offense are not related, (3) limit, to
the extent possible given the dictates of the particular field,
the use of psychometric testing that relies heavily (or at all) on
the subject’s description of the “facts” of the offense, (4) to the
extent possible, choose a subject of inquiry for which there is
little disagreement amongst experts in the field concerning the
battery of testing (psychological or otherwise) necessary to form
the particular opinion, choose a subject of inquiry for which
there is not much disagreement within the field concerning ac‑
ceptable interview and psychometric testing techniques, (5) limit
psychological testing to those for which reliability and validity
testing have been conducted, published, reviewed and for which
there is general acceptance in the field and (6) memorialize the
interview. Taking these steps can assist in helping to ensure that
the State expert’s otherwise unregulated interview can be limited
in scope and inquiry as much as is possible commensurate with
the defendant’s examination.
4. Limit the Subject Matter to Be Covered in the Examination
One of the most significant problems associated with giving
the State’s expert a carte blanche ticket to interview the defen‑
dant is the fact that the case law does not impose any limitations
on the subject matter that the State’s expert may cover in the
examination of the defendant. Although it seems obvious that
the State’s examination must be limited to that of the defense
examination, this does not serve as a significant restriction be‑
cause the expert’s may have very divergent ideas of what specific
matters should be covered within the examination to address
the general subject.32 It is useful to remember that the Court
of Criminal Appeals has indicated only that the State’s rebuttal
testimony is limited to the issues raised by the defense expert
but has not set any limitations on the scope of the examination
itself or the direct or derivative uses to which the State may make
of the examination results.33
Consideration of the insanity defense highlights the problem
well. Efforts to standardize the specific forensic examination
employed by forensic psychiatrists to address the question of
insanity have only recently been undertaken.34 For many years
there has been no discipline-wide standardization concern‑
ing which of the various psychological and personality tests
should be employed, the role of the clinical interview, the role
of opinions based on anecdotal experience as opposed to the
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use of tests for which validity and reliability testing had been
conducted, of either the psychometric testing techniques or
the course that clinical interviews should take was left to the
discretion of the individual forensic psychiatrist. In the context
of insanity evaluations, without discipline-wide standards,
forensic psychiatrists have had available psychological exami‑
nations — some of which are standardized, others for which
there have been reliability and validity testing; others for which
there have not.35
Consequently, expert opinion can be arrived at by vastly
different methods and examinations varying significantly in
scope making regulation of such examinations to ensure par‑
ity in scope difficult. For example, in the context of insanity
evaluations, defense counsel’s expert may choose to rely on
witness reports of the defendant’s behavior before, at or after
the time of offense in lieu of specific questions concerning the
offense. However, because of Lagrone’s lack of standards, in
a compelled Lagrone hearing, the State’s expert may seek the
defendant’s description of facts relating to the offense on the
grounds that such an inquiry is necessary to formulate the
same opinion that the defense expert formed without resort
to such an inquiry.36 Under Lagrone, the State’s expert would
be justified in making such inquiries because under the Court
of Criminal Appeals’ doctrine of constructive testimony, once
the defendant has presented testimony based on a personal
interview, no more inquiry is required and he is said to have
subjected himself to cross-examination “in the same manner
as would the defendant’s election to testify at trial.”37
Given this possibility, the challenge for defense counsel is to
limit the issues for expert inquiry to those for which examina‑
tions employ only standardized testing and interviews such that
the trial court may be in a better position to institute procedural
and substantive safeguards ensure the state’s Lagrone examina‑
tion is no more expansive in scope than the defendant’s.
5. Control the Information Provided
Obvious benefit can be gained from controlling the infor‑
mation the defendant provides in a compelled Lagrone exami‑
nation. However, any such testimony must be consistent with
the needs of the defense expert’s ability to make a full inquiry
necessary to formulate the particular opinion sought. By pur‑
suing a strategy of limiting the defense examination, defense
counsel is attempting to fashion a template to which a trial
court may limit a State’s examination. The watchword, however,
is to ensure that any attempt to limit the defense examination
and, in turn the State’s, is that it must be done consistent with
the professional standards applicable to the particular forensic
issue involved: one would not want to limit the examination
and obtain an expert opinion that is not soundly based on
principles in the particular field. One way this can be done is to

prepare the defendant for the examination. However, preparing
cannot be undertaken unless defense counsel has some idea of
what the examination will entail and when the examination
will occur. Determining what the examination will entail is a
matter of determining, to the extent possible, its scope in terms
of various testing techniques employed in determining the issue
and, if possible, discussing with the State’s expert the tests and
techniques she intends to employ.
One safeguard defense counsel should ask the court to order
is notice concerning when the State’s examination will occur.
In this regard, counsel must move the court to order the State
to provide notice of its Lagrone examination, for example, 48
hours in advance so counsel can confer with the defendant prior
to the examination in order to prepare him for the examina‑
tion.38 The specifics of the preparation are best decided after
conferring with any defense consulting or testifying expert,
bearing in mind that in some cases, advance preparation, may
interfere with the State’s examination and, in such cases, such
preparation should not be undertaken.
Moreover, counsel should ask the court for her expert’s pres‑
ence at the interview.39 This request will almost absolutely be
denied. However, commensurate with other contexts involving
compelled testimony, defense counsel should insist that the
defendant be permitted to break the interview upon demand
and consult with counsel. 40 When the interview is concluded,
counsel should interview the defendant as soon as possible to
determine the specific matters covered, the type of tests admin‑
istered and the defendant’s responses while these matters are
likely to still be fresh in the defendant’s memory.
6. Control Prosecutor’s Use of the Testimony: Lagrone’s Anticipatory Waiver Doctrine
Once the examination has been conducted, under Lagrone,
nothing prohibits the State from making immediate use of the
information beyond preparation of its own experts for direct
or rebuttal testimony; indeed, there are no such limits. Nei‑
ther Lagrone nor its progeny prevents the State from making
derivative use of the information provided by the defendant;
instead, Lagrone only limited the scope of the testimony that
the State may present based on its examination of the defen‑
dant.41 Lagrone’s doctrine of anticipatory waiver means the
State may compel the defendant to submit to a court-ordered
examination well before any trial occurs and provides it with
ample opportunity to develop derivative evidence or testimony
based on the defendant’s compelled responses. Given the lack
of any guidance as to what actually constitutes intent to present
expert testimony, defense counsel may be faced with a compelled
Lagrone examination well before trial.42
Thus, this possibility further warrants defense counsel’s

efforts to control not only the information made available to
the prosecution through a Lagrone compelled examination
procedure, but also when the State will get the information and
what uses and can be made of the testimony. In Lagrone, the trial
court implemented an important safeguard that attempted to
do by prohibiting the State’s expert from disclosing his report
to the prosecutor until after the defendant had presented his
own expert’s testimony.43 However, defense counsel should also
consider urging the following on the trial court:
(1) That the State’s interview be memorialized in
some way, by recording–audio or visual;
(2) That the examination be reduced to writing and
a report generated setting forth the standardized tests
administered, results from clinical interviews, etc.;
(3) That the State’s expert be prohibited from reveal‑
ing the information to the State until a date later or
the report;
(4) That no derivative or direct use of the testimony
could be made by the State beyond forensic use; and
(5) Ask the trial court to release only the findings and
not the report itself.44
7. Memorializing the State’s Examination: Statutory Report
Requirements as Template for Minimal Guidelines of State
Expert’s Report
In the event that the trial court requires the State’s expert
to memorialize the examination in some way, defense counsel
may seek as detailed a memorialization as creativity permits.
However, at a minimum, any court-ordered memorialization
of the State expert’s examination should meet the statutorilyenumerated requirements governing expert reports for courtordered competence and sanity evaluations.45 By statute, the
expert’s report on competency must include the following:
(1) A statement indicating that the expert explained
to the defendant the purpose of the evaluation, the
persons to whom a report on the evaluation is pro‑
vided, and the limits on rules of confidentiality ap‑
plying to the relationship between the expert and the
defendant;
(2) A statement in general terms describing the pro‑
cedures, techniques, and tests used in the examination
and the purpose of each procedure, technique, or test;
and
(3) A statement of the expert’s clinical observations,
April 2006

VOICE FOR THE DEFENSE 19

findings, and opinions on each specific issue referred to
the expert by the court, and State specifically any issues
on which the expert could not provide an opinion.46
The requirements governing sanity examination reports are
fewer but do require the expert “include a description of the
procedures used in the examination and the examiner’s observa‑
tions and findings pertaining to the insanity defense.”
Given the general nature of these requirements, there is some
latitude for argument concerning how specific a description
should be provided of the procedures used and the observations
made. For example, observations made may very well include
the factual basis and data underlying the findings. This may
depend upon the specific type of examinations and procedures
involved. Defense counsel should consult with experts in the
particular field in providing the trial court with sufficient in‑
formation to determine how specific the report requirements
should be in order to be meaningful given the particular field
of expertise.
Finally, obtaining these reports as early as possible prior to
trial is important. In the case of competence and sanity exami‑
nations, these reports are to be furnished to the court “within
30 days of the order” authorizing the examination.48 The court
is then directed to “furnish copies of the report to the defense
counsel and prosecuting attorney.”49 No specific time period is
provided within which the copies are to be provided leaving
this within the court’s discretion.
8. Discovery of Matters Addressed in the Examination
Given that defense counsel will not have the opportunity to
participate in the State’s examination,50 defense counsel should
strongly urge safeguards that provide her with access to the
inquiries made of the defendant, tests employed, responses
given, opinions (formal and informal) and the uses made of the
examination responses. Although such efforts are likely to be
resisted, the Court of Criminal Appeals encouraged trial courts
to consider taking steps to protect the privilege against undue
diminution by the Lagrone compelled examination procedure.51
In this regard, defense counsel should seek discovery of the
State’s examination, both its course and the responses given, by
employing both formal and informal means including:
(1) Interview the defendant as soon as possible fol‑
lowing the examination to determine specific tests
employed, questions asked, responses given, etc.
(2) Seek memorialization of the examination by
recording, audio, video or stenography. One means
of ensuring State’s work product privileges are main‑
tained is to have the State’s expert’s report submitted
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to the court for safekeeping as a court’s exhibit and for
in camera inspection for those matters that constitute
discoverable evidence under existing discovery case
law construing article 39.14 (a).
(3) At a minimum, it may be useful to request the court
to require discovery be provided of the specific state‑
ments and responses made by the defendant during
the examination procedure on the grounds that they
should be treated as any other statement made by the
defendant and thus discoverable.52
(4) Obtaining all records or notes from the examina‑
tion based on the rationale that because the defendant
is considered to have constructively testified and
waived his privilege against self-incrimination, the
defendant’s own statements, irrespective of which
party has them, are discoverable.53
(5) Submission of all records for in camera inspection
for Brady information and material which might be
significant if mental health issues are involved.
9. Develop Helpful Defense Testimony
Seeking discovery of the scope of the State’s examination,
information gained during such examination (and uses made
of the information), and opinions formed is not solely for the
purpose of preventing derivative use of the information but
also to identify and develop helpful evidence. A consulting ex‑
pert may be able to identify potentially favorable observations
or findings made by the State’s expert. Again, early discovery
of the examination is important in being able to develop such
testimony.
Moreover, in addition to the informal means of discovering
such information outlined above, Brady v. Maryland54 may
impose some requirements that the State provide notice of any
favorable or exculpatory opinions provided pursuant to the
interview or other derivative exculpatory evidence discovered
as a result of the defendant’s responses. Getting a trial court
order for provision of favorable evidence should not be difficult.
Indeed, as noted earlier, Lagrone required that the State’s expert
furnish its report to the court so that the court could make an
independent in camera examination for Brady information that
would be released to both the defendant and the State.55
10. Invite Dialogue between State and Defense Experts
Defense counsel often overlooks inviting and encouraging
dialogue between the defense and State experts. In the context
of a compelled Lagrone examination, there are good reasons
to consider doing so. On the one hand, the risks of disclosing

matters previously unknown to the State are not nearly as great
because the State’s expert will have already conducted an exami‑
nation of the defendant. On the other hand, because in most
cases both the State and defense expert would be familiar with
the general principles of the forensic interview involved, counsel
can quickly identify the specific points in dispute and thereby
focus on specific points for trial preparation. Further, a great
deal can be learned about the State expert’s testing and clinical
interview methods employed in order to prepare for direct and
cross examination. Of course, the efficacy of any such attempt
will require a candid and open discussion by both experts.

IV. Ethical Considerations: Discovery
and Limiting Testimony
The distinguishing feature of Lagrone and its progeny is
that it justifies a compelled examination of the defendant. As
discussed earlier, the case law imposes little, if any, substantive
or procedural limits on the State’s examination, leaving such
matters to the trial court’s discretion. For all practical purposes,
these examinations are unregulated; their scope and subject
matter are left to the dictates of the prosecutor and State’s
expert. In many fields of expertise, there is simply a lack of
standardization by which trial courts could ensure that both
the State and defense examinations are commensurate in scope.
Further, when the examination includes significant reliance
upon factual descriptions by the defendant, a Lagrone hearing
easily equates to a boundless inquiry and is particularly subject
to becoming a limitless discovery expedition. There are fewer
areas in which this risk is more palpable and pernicious than
in mental health examinations where there is both widespread
lack of examination standardization and an oft-criticized overreliance upon the clinical interview, which relies heavily upon
subject descriptions of factual matters.
Given the significant role that mental health forensics plays in
the criminal justice system (particularly in the trial of criminal
cases), some attention and consideration must be given to vari‑
ous ethical issues specific to forensic mental health assessment
and testimony, which are implicated by the idea (and fact) of
compelled psycho-legal examinations. Specifically, although the
State’s mental health expert conducting the compelled exami‑
nation will be operating in a forensic and advocacy capacity,
presumably she will still rely upon principles in the field of
psychology. As a consequence, as a psychologist relying upon
principles within the field of psychology, there are certain ethical
standards and rules that are applicable to her role, the testing
methods employed and the testimony she will offer at trial. It
could well be that in conducting the compelled examination or
testifying to an opinion based on the examination, the State’s
expert has run afoul of these standards and rules. Though not

strictly a Lagrone legal issue, compelled examinations require
at least some attention be given to the significance and effect,
if any, violations of ethical standards and rules should have in
the trial of a criminal case.
It could be that such violations will be treated as matters not
affecting the admissibility of the testimony but rather only the
weight that the trier of fact is to give such testimony. However,
given the Court of Criminal Appeals’ admonishment to trial
courts that in implementing compelled examinations they seek
to protect the defendant’s privilege against self-incrimination
against undue diminution, defense counsel’s identifying, ex‑
ploring and litigating such ethics-based violations as a means
of challenging the admissibility of the state’s expert is of para‑
mount importance.
A. Ethics-Based Violations as a Means of Affecting Admissibility of Testimony
It is beyond argument that an ethics-based violation, much
less one governing mental health experts (as opposed to at‑
torneys), would not be a violation of a “law” for which Article
38.23 requires exclusion.56 That being said, such violations may
form the basis for challenges to the State expert’s testimony in
two basic ways. First, if the ethical violation is so egregious that
it “shocks the conscience,” due process may warrant its exclu‑
sion. Second, some ethical standards discourage experts from
acting in certain capacities or offering certain opinions. In such
cases, the ethical standard in fact represents a consensus in the
field that there is no reliable data to support the notion that
such opinions can be provided and also be considered reliable.
In such cases, the ethical standard embodies the more salient
basis upon which the expert’s testimony may be challenged in
a Kelly-Nenno reliability hearing.
The significance of any such ethical violations and the means
by which they will be raised in the trial court are left to the cre‑
ativity of defense counsel in the particular case. Nonetheless, the
issue is significant enough to warrant some discussion here.
B. Specific Ethical Issues for Consideration
There are three general areas to which defense counsel should
direct attention for purposes of fashioning ethics-based chal‑
lenges to the State expert’s testimony: forming opinions for
which there is insufficient supporting data, acting in mixed
forensic and clinical roles, and the use of deception in an ex‑
amination.
1. Professional Standards within the Expert’s Field Discouraging the Opinion the State’s Expert Will Testify to at Trial
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The initial question that defense counsel faced with the pre‑
sentation of any expert testimony (including his own), especially
mental health testimony, is whether the expert’s field of expertise
has promulgated ethical standards that discourage or prohibit
its members from offering a particular opinion. For example,
it is well known that the American Psychiatric Association has
stated its position discouraging expert forensic opinions on the
issue of future dangerousness because they do not believe that
future dangerousness can be predicted with any degree of valid‑
ity or reliability employing any of the available examinations
or tests.57 However, there is the possibility that such a challenge
is not likely to be sustained as trial courts generally view such
violations as being only a matter of the weight to be accorded
the testimony and one best explored on cross-examination.58
Nonetheless, defense counsel should direct some attention
to violations of such ethical rules because they are generally
premised on intensive investigation by experts in the field as
to whether such opinions can be formed with any degree of
reliability and validity.
It may be that the lack of supporting data or of the testing
methods employed to form the opinion may be so significant
that the expert may not be able to satisfy the reliability prong
of Nenno v. State.59

this prohibition is critical. In larger counties there is a likeli‑
hood of the State expert’s having previously acted in a clinical
or therapeutic capacity with respect to the defendant when the
State’s expert is one of a few mental health professionals who
routinely perform mental health services for the county on a
contract basis. For example, I represented a defendant in a case
in which there were significant mental health issues involved.
After giving notice of the intent to raise the insanity defense, the
State sought a Lagrone-compelled examination of the defendant,
who had an extensive history of mental health treatment both
in and out of jail. Parsing through the voluminous records, I
discovered the State’s expert, who had now been retained in
an adversarial and forensic capacity, had several years before
treated the defendant in a clinical capacity. Based on this, a mo‑
tion to “disqualify” this expert was drafted asserting this ethical
violation. The practical import of the motion was to discourage
the State from using this particularly effective expert at trial
by hopefully placing him in the position of having to choose
between violating the ethical rules of an association of which
he was a long-standing and respected member, and testifying.
Because the insanity defense was never presented at the trial, the
issue was never litigated. Nonetheless, defense counsel should
always consider the expert’s ethical standards as a means of
challenging the testimony.

2. Prohibition on Role in Which the Expert Acts: Inherent Conflict Between the Therapeutic/Clinical and Forensic Roles

3. The State Expert’s Use of Deception in a Compelled Examination in Order to Discover Facts and Form an Opinion

As a mental health professional, the State’s expert may act
in various capacities. There are two basic roles in which the
State’s expert may act: in a therapeutic/clinical role and in a
forensic role. There are ethical considerations specifically ap‑
plicable to each which generally seek to ensure that the two are
not mixed.
		
The therapeutic and forensic roles are inherently in conflict.60
The most obvious differences are in the widely divergent goals.
While in a therapeutic or clinical capacity the expert’s goal is
ensuring the welfare of the subject, in the forensic role, the
expert’s role may be in conflict with the subject’s welfare. More‑
over, in the therapeutic role, the expert’s role is ongoing and is
comprehensive in scope while in the forensic role her emphasis
may call for a “single cross-sectional determination.”61
		
Because of these divergent goals, all the leading mental health
professional associations have promulgated strict rules prohibit‑
ing the mixing of the roles to ensure that “therapists are [not]
employed as forensic experts.”62 Simply put, these associations
have concluded that “mental health professionals cannot act in
a mixed forensic and therapeutic role” competently or ethically
because of [the] irreconcilable conflicts” between the two.”63
		
For defense counsel facing a Lagrone compelled examination,

It has been noted that the definitive feature of a compelled
Lagrone examination is that it can amount to a practically
limitless interrogation of the defendant in which there is no
requirement for defense counsel’s participation. Because clinical
interviews tend to be universally relied upon by mental health
professionals, the lack of standardization of such interviews
renders such examinations fraught with the possibility of
abuse. Bearing in mind the goal of the State’s expert is purely
forensic and adversarial, as an agent of the State, there is little,
if any, limitations on not only the subject matter covered in the
examination but the means by which information will be sought
from the defendant. However, because the Court of Criminal
Appeals has not addressed many of the implications of the
Lagrone compelled examination procedure, there are several
critical questions which have been left unanswered.
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One of the most critical areas for which there is the possibil‑
ity of abuse is that of the extent to which the State’s expert may
employ deception and, indeed, even lie to the defendant during
a compelled examination in order to obtain information and
responses. As an advocate and agent of the State, familiar rules
indicate that a State agent may employ deception so long as the
deception is not likely to cause the defendant to speak untruth‑
fully. Applying this rule to the State’s mental health expert would

indicate that she may employ deception to the same extent
as is permitted an interrogating police officer. For example,
under existing law, the State’s expert might be permitted to
represent to the defendant during a compelled examination
that he in fact has been retained by defense counsel in order to
assist in the defense. In such a case, the State’s expert could well
argue that doing so encourages honesty, the defendant’s which
would otherwise be lacking if the truth were told that he had
been retained by the State. Although deception is discouraged
by professional mental health associations, a violation of this
ethical rule would not likely require the court to exclude the
expert’s testimony because the ethical rule is not a “law” within
the meaning of Article 38.23.
However, defense counsel could argue that such representa‑
tions actually violate other constitutional rights such as the right
to counsel or otherwise undermine the ability to voluntarily
waive the right to remain silent which might warrant exclusion
of information gained as a result of the deception. Deception
such as that posited in this example in my estimation might also
rise to the level of “outrageous” government conduct warrant‑
ing exclusion of the information gained on independent due
process and due course of law grounds.
The essential point for consideration is that Lagrone’s com‑
pelled examination procedure does not adequately address
such possibilities requiring, defense counsel to be steadfast in
ensuring that only appropriate means are employed in the State’s
examination of the defendant.

IV. Conclusion
This article has attempted to discuss the development of the
Lagrone constructive waiver doctrine and its compelled exami‑
nation procedure, along with its theoretical underpinnings and
shortcomings. By doing so, this article has attempted to identify
areas of significant risk to the defendant and means by which
these risks may be diminished.
For defense counsel who must present expert testimony re‑
quiring an examination of the defendant, consideration of the
strategies discussed here is imperative. Only through thorough
familiarity with the specific matters for which the expert opinion
will be offered and, in turn, effective education of the trial courts
to the particular unaddressed risks that Lagrone poses to un‑
necessary diminution to the privilege against self-incrimination
can Lagrone be effectively managed. The watchword for defense
counsel is that Lagrone can be implemented in such a way to
safeguard parity to the State, with which the Court of Crimi‑
nal Appeals was concerned, while implementing procedural
safeguards that do nothing to further parity and only serve to
diminish the privilege.
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(5th Cir. 1983) (testimony derived from the government’s examination
“used solely in rebuttal and properly limited to the issue raised by the
defense).
ROGERS & SHUMAN, CONDUCTING INSANITY EVALUATIONS,
217-42.
One of the leading texts in the field states “[c]lincial interviews consti‑
tute the cornerstone of insanity evaluations” because “[o]nly clinical
interview have the versatility of systematically collecting background
data and information about the offense itself.” ROGERS & SHUMAN,
CONDUCTING INSANITY EVALUATIONS, 151. These authors have
concluded that the other means of conducting the examination–by use
of the standardized testing and structured interview — are the best
means of doing so. However, there is no requirement discipline-wide
that either of these be utilized if at all in making the determination.
Although this would seem to violate the rationale of Lagrone — i.e., by
relating “remorse and other feelings...concerning the offense” or what
he was “doing on or about the time of the offense,” it is clear that Lagrone would impose no such limitation on the State’s examination.
Soria v. State, 933 S.W.2d at 54 quoting Bettie v. Estelle, 655 F.2d at
701-02.
“[A] defendant has a very difficult choice to make: should he waive
his right against self-incrimination on all relevant issues, knowing
some unfavorable evidence might result from cross-examination; or
should he retain that right and yet not put his version of some aspect
of the case before the jury ... This difficult decision does not impose an
impermissible burden upon the exercise on Fifth Amendment rights.
No constitutional violation is presented by the fact of a difficult deci‑

sion for a defendant.” Soria v. State, 933 S.W.2d at 57 quoting Cantu
v. State, 738 S.W.2d 249, 256 (Tex.Crim.App.), cert. denied, 484 U.S.
872, 108 S. Ct. 203 (1987).
38 Id.
39 Id. In Lagrone v. State, the Court of Criminal Appeals “commended
the trial court for implementing procedural safeguards, inter alia, that
included providing the defendant notice in advance of the time and
place of the [State’s] examination.” 942 S.W.2d at 610 n. 6.
40 Id. at 611; see also Soria v. State, 933 S.W.2d at 58.
41 See supra, footnote 126.
42 See Lagronev. State, 942 S.W.2d at n.6. There the court ordered the
State “not relate by any manner or means his conversations, findings,
conclusions and opinions with any State prosecutors or agents ...” and
that the “report shall be turned over to the State” at the time of the
actual presentation of testimony.
43		Id.
44 See TEX. CODE CRIM. PROC. ARTS. 46B.025, 46C.105.
45 See TEX. CODE CRIM. PROC. ARTS. 46B.025. The former statute
governing competency determinations — Article 46.02 — was repealed
in 2005 and procedures governing such determinations were codified
in Article 46C.001, et. seq. With respect to expert’s reports, one of the
changes to the former provisions is that “[a]n expert’s report may
not state the expert’s opinion on the defendant’s sanity at the time
of the alleged offense, if in the opinion of the expert the defendant is
incompetent to proceed. 46B.025 (c).
46 TEX. CODE CRIM. PROC. ARTS. 46C.105 (b).
47 See TEX. CODE CRIM. PROC. ARTS. 46B.026, 46C.105.
48		Id.
49 Recall that the Lagrone court expressly rejected assertion that the
defendant’s United States and Texas Constitutional right to counsel
required the presence of counsel because such presence could jeopar‑
dize “the efficacy of the examination.” 942 S.W.2d at 612.
50 Lagronev. State, 942 S.W.2d at 612 n.6.
51 A defendant must be “provid[ed] access” to oral statements made as
the result of custodial interrogation at least 20 days before trial in order
to be admissible at trial. TEX. CODE CRIM. PROC. ART. 38.22 §3 (a)
(1), (a) (5); see also Lane v. State, 933 S.W.2d 504, 515-17 (Tex. Crim.
App. 1998).Written statements by the defendant are also discoverable
by statute. See TEX. CODE CRIM. PROC. ART. 39.14 (a). To the extent
that the defendant’s examination responses are “statements”, their
discovery should be sought prior to trial. It should be remembered
that the State is not required to provide discovery for matters not in
existence. Cf., Turpin v. State, 606 S.W.2d 907, 915 (Tex.Crim.App.
1980) (State under no duty to produce breathalyzer test ampoules
which were not in possession of the State or any of its agents). See
also DIX AND DAWSON, CRIM. PRACTICE & PROC. §22.102 p. 64
(West’s 2001). Thus, if the expert does not document the defendant’s
responses, article 39.14 would not create a right to compel the State to
draft such a document. However, if the court orders memorialization
of the examination including the defendant’s responses, article 39.14
may well provide a basis for their pre-trial disclosure.
52 If the examination is recorded, the defendant should have an absolute
right to pre-trial discovery of the defendant’s statement. See., Johnson
v. State, 172 S.W.3d 6, 17 (Tex. App.—Austin, rehearing denied, no
pet. history) (“A defendant has a broad right to recordings of her
own statements” relying on Texas Code of Criminal Procedure Article
39.14 (a). See also Quinones v. State, 592 S.W.2d 933, 939 (Tex.Crim.
App. 1980) (if the State will introduce a recorded statement at trial, the
defendant has a right to disclosure of the statement); 2 GEORGE DIX
& ROBERT DAWSON, TEXAS CRIMINAL. CRIMINAL PRACTICE
AND PROCEDURE: PRACTICE GUIDE §622.102.
53 Submission of otherwise privileged or confidential matters to the trial
court for in camera inspect in order to implement Brady is a wellestablished procedure having been endorsed in other contexts by the
Supreme Court, the Court of Criminal Appeals and several courts of
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appeal. See e.g., Pennsylvania v. Richie. 480 U.S. 39, 59-60 (1987); see
also Thomas v. State, 837 S.W.2d 106 (Tex.Crim.App. 1992); Etalons v.
State, 983 S.W.2d 853 (Tex. App.—Waco, p.d.r. ref ’d.).
Recall that the Lagronecourt expressly rejected the defendant’s United
States and Texas Constitutional right to counsel required the presence
of counsel because such presence could jeopardize “the efficacy of the
examination.” 942 S.W.2d at 612
Lagrone v. State, 942 S.W.2d at 610 n.6.
See Roy v. State, 608 S.W.2d 645 (Tex.Crim.App. 1980)(article 38.23’s
exclusionary rule may not be invoked for violations of “law” unrelated
to the purposes of the exclusionary rule).
See e.g., Amicus Curiae Brief for American Psychiatric Association in
Barefoot v. Estelle, 463 U.S. 880 (1963) which can be located at www.
psych.org/edu/other_res/. But see THOMAS GRISSO AND PAUL S.
APPELBAUM, Is it Unethical to Offer Predictions of Future Violence?
16 LAW AND HUMAN BEHAVIOR (1992).
See e.g., Barefoot v. State, 596 S.W.2d 875, 887 (Tex.Crim.App.1980)(“This
Court is well aware that the ability of psychiatrists to predict future
behavior is the subject of widespread debate. However, we are not
inclined to alter our previously stated view that a trial court may
admit for whatever value it may have to a jury psychiatric testimony
concerning the defendant’s future behavior at the punishment stage
of a capital murder trial.”).
See generally Nenno v. State, 71 S.W2d at 561-63.
ROGERS & SHUMAN, CONDUCTING INSANITY EVALUATIONS,
30.
Id. at 30.
Id. at 32. The American Board of Forensic Psychology, American Acad‑
emy of Psychiatry and the Law, and American Psychology Association
are but a few of the associations which have promulgated standards
prohibiting or discouraging members from engaging in mixed thera‑
peutic and forensic roles.
Id. at 32.
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CHALLENGING
YOUR
PROSECUTOR
WITH A

HIPAA
VIOLATION
by James W. Volberding

Suppose your client is charged with felony DWI and facing
prison. He is an alcoholic but trying to obtain help. While on
bond, he goes to a hospital where he is treated for addiction and
withdrawal. He admits to the doctor that he has been unable to
stop drinking, even while on bond. The doctor reports this in
the medical chart. The DA gets word that the client has been in
the hospital. The DA’s investigator obtains an ex parte subpoena
from the district clerk, serves the hospital, and gets your client’s
records. The DA files a motion to revoke your client’s bond and
attaches the medical records. The judge promptly issues a capias
for your client, puts him in jail and triples his bond. The DA
updates his 404(b) notice that he will tell jurors your client has
continued to drink while on bond. What do you do?
26 VOICE FOR THE DEFENSE April 2006

O

bviously, you do not want jurors to learn that your
client has continued to drink while on bond. You
want to show that he is trying to reform. How can
you challenge the seizure of your client’s medical
records and exclude them from the trial, as well as reinstate
your client’s bond?
Enter HIPAA.
You can argue that the prosecutor violated HIPAA. In fact, your
prosecutor and his investigator probably committed a federal
misdemeanor, risking a $50,000 fine and one year in federal pris‑
on. Since the DA obtained the medical records by committing
a crime, the records are barred by Code of Criminal Procedure
article 38.32, which bars illegally obtained evidence.
HIPAA refers to the Health Insurance Portability and Account‑
ability Act of 1996 (HIPAA), Pub.L. 104-191, 110 Stat. 1936, 42
U.S.C. §1320(d) et seq. HIPAA is a 10-year-old federal law which
protects the privacy of medical records, including from secret
seizure by the Government. See Nat’l Abortion Fed’n v. Ashcroft,
2004 WL 555701, at *2 (S.D.N.Y. Mar. 19, 2004). HIPAA has
been implemented through a series of Rules and Regulations.
See 45 C.F.R. §164.500, et seq.
The Department of Health and Human Services created certain
rules effective April 14, 2003, collectively known as “the Privacy
Rule,” which sets forth standards and procedures for the collec‑
tion and disclosure of “protected health information” (“PHI”).
The Privacy Rule establishes patients’ rights and requires that
health professionals implement various procedures regarding
the use of and access to health care information. It prohibits
“covered entities” from using and disclosing protected health
information except as required or permitted by the regulations.
45 C.F.R. §164.501 and 45 C.F.R. §160.103.
A key provision is 45 C.F.R. §164.512, which you must show your
judge. This section sets forth how health information may be
used and disclosed “for which an authorization or opportunity
to agree or object is not required.” Id.
There are three categories of “covered entities”: (1) health plans;
(2) health care clearinghouses; and (3) health care providers. 45
C.F.R. §160.103. Your local hospital and doctors are “covered
entities” to which HIPAA applies. 42 U.S.C. §1320d (2005). Your
client’s hospital, doctor and insurance company, therefore, are
covered by HIPAA’s Privacy Rule. The Privacy Rule prohibits
covered entities from using or disclosing protected health
information in any form oral, written or electronic, except as
permitted under the Privacy Rule. 45 C.F.R. §164.502(a). “Use”
and “disclosure” are defined broadly. 45 C.F.R. §164.501.
The State Violated HIPAA.
HIPAA allows the State to obtain your client’s medical records,
but only if the State complies with HIPAA procedures. If the
State complies with section 164.512(e), then HIPAA permits
health care providers and other covered entities to disclose
protected health information without patient consent in judicial

proceedings. Northwestern Mem. Hosp. v. Ashcroft, 362 F.3d 923,
925 (7th Cir. 2004).
When a state prosecutor wants to seize medical records of a de‑
fendant, HIPAA requires that the prosecutor take the following
steps: (1) prepare a subpoena; (2) notify defendant or his lawyer
that the State intends to seek the defendant’s medical records;
(3) provide a protective order if one can be agreed; (4) allow suf‑
ficient time for the defendant to file a motion to quash and seek
a hearing; (5) if the State serves the subpoena on the hospital
or doctor without notice to you or your client, then the State is
required to inform the hospital that it has (a) notified you or
your client and obtained permission, or (b) used its best efforts
to notify you and your client of the subpoena, and allowed you
sufficient time to challenge the subpoena. 45 C.F.R. §164.512(e)
(2005). If probable cause exists, the State could also submit an
affidavit to a magistrate and seek a search warrant. Even then,
the State, or the hospital or doctor, is required to notify you and
your client that it is obtaining your client’s records.
Your Brief.
In your motion to suppress, you will argue that the State did
not comply with this HIPAA provision. First, the State did not
obtain an order from the court for the records. The State instead
obtained an ex parte subpoena from the district clerk. Second,
the State did not notify you or your client that it intended to seek
his medical records or was in the process of doing so. Third, the
State did not provide any written assurance to the hospital that
it had tried to reach you or your client to notify him of his right
to challenge the subpoena. The State was aware that your client
was represented by an attorney who could easily be provided
with notice. Fourth, the State did not seek a protective order
from the Court and provide it to the hospital. Fifth, the State
did not seek a judicial search warrant, showing probable cause
and a particularized need for the records, and why the records
were not protected by existing state statutes.
Therefore, the State cannot claim it was entitled to obtain your
client’s medical records by using a state subpoena because it
failed to comply with the procedures for doing so. See, e.g., In
re Grand Jury Subpoena John Doe No. A01-209, 197 F. Supp.
512 (E.D. Va. 2002) (holding that government had properly
notified the defendant as required by HIPAA, but denying mo‑
tion to suppress because medical records sufficiently related to
grand jury investigation). The State neither sought a protective
order, nor made reasonable efforts to provide notice to you or
your client. See generally Bayne v. Provost, Civil No. 1:04-CV-44
(TJM/RFT) (N.D.N.Y. Jan. 25, 2005) (permitting discovery of
medical records, but granting protective order).
Did our DA Commit a Crime?
Moreover, you can explain to the judge that the prosecutor and
his investigator may have violated HIPAA’s civil and criminal
provisions. HIPAA imposes criminal penalties on individuals
who obtain medical records in violation of HIPAA’s Privacy
Rule. 42 U.S.C. §1320d-6 (2005). An attorney or investiga‑
tor may be liable for a federal criminal misdemeanor with a
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fine up to $50,000 and up to one year in federal prison if the
individual (1) knowingly, (2) obtains individually identifiable
health information, (3) relating to an individual, (4) or discloses
individually identifiable health information to another person.
In addition, HIPAA imposes civil penalties. 42 U.S.C. §1320d-5
(2005). The fines are $100 per violation, up to a maximum of
$25,000.
Therefore, if the State is shown to have obtained your client’s
medical records in violation of HIPAA, then Texas Code of
Criminal Procedure 38.23 bars introduction of the medical
records into evidence.
Fourth and Fifth Amendment Arguments.
There are other ways to challenge the medical records. In Texas,
medical records are considered privileged by state statute, Tex. R.
Evid. 509, and protected, Tex. Occ. Code Ann. §159.002 ( 2003),
Tex. Health & Safety Code Ann. §241.152 (2005) (note exception
for court order at §241.153(19)). Moreover, your client’s medical
records constitute both mental health and substance abuse treat‑
ment and are therefore privileged. Tex. R. Evid. 510. In addition,
medical records are protected by the Fourth Amendment and
the recognized right of privacy. See Whalen v. Roe, 429 U.S. 589,
876-77 (1977). Medical information is inherently intimate and
personal and “is precisely the sort [of information] intended
to be protected by penumbras of privacy.” Doe v. Southeastern
Pennsylvania Trans. Auth. (SEPTA), 72 F.3d 1133, 1138 (3rd Cir.
1995)1138 (citing Eisenstadt v. Baird, 405 U.S. 438, 450). “[T]he
right not to have intimate facts concerning one’s life disclosed
without one’s consent” is “a venerable [right] whose constitu‑
tional significance we have recognized in the past.” Bartnicki v.
Vopper, 200 F.3d 109, 122 (3d Cir. 1999); see C.N. v. Ridgewood
Bd. of Educ., 430 F.3d 159 (3rd Cir. 2005).
The seizure of your client’s medical records constitutes a search
and seizure within the scope of the Fourth Amendment to the
United States Constitution and article I, section 9 of the Texas
Constitution. See Schmerber v. California, 384 U.S. 757, 767, 86
S.Ct. 1826 (1966); Aliff v. State, 627 S.W.2d 166, 169 (Tex. Crim.
App. 1982). The State did not seek a search warrant for the medi‑
cal records. The State seized private and personal information
which belonged to your client and which incriminated him,
without complying with the warrant requirement of the Fourth
Amendment, and in violation of his Fifth Amendment right not
to testify against himself. United States v. Hubbell, 5306 U.S. 27
(2000). By violating HIPAA, the State cannot claim the good
faith exception of United States v. Leon, 468 U.S. 897 (1984).
There are only two Texas decisions interpreting HIPAA applica‑
tion, and neither are relevant to a State subpoena seizure. There‑
fore, the application of HIPAA may be an issue of first impres‑
sion. There are decisions, not relying on HIPAA, which permit
the State to seize blood and alcohol samples from citizens. See,
e.g., State v. Kelly, 166 S.W.3d 905 (Tex. App. – Corpus Christi
2005) (permitting blood test seizure without consent).
The Court of Criminal Appeals has held that an accused does
28 VOICE FOR THE DEFENSE April 2006

not have a legitimate expectation of privacy in medical records
containing blood-alcohol test results “taken by hospital person‑
nel solely for medical purposes after a traffic accident.” State v.
Hardy, 963 S.W.2d 516, 527 (Tex. Crim. App. 1998). This rule
does not apply to your client, however, because your client’s
medical records seized by the State were not produced following
an accident. He was not in the hospital as a result of an arrest or
an accident, but to seek medical treatment for confidential and
private medical problems. Moreover, the State did not seek a
blood test or alcohol test; it sought his medical records after his
release from the hospital. Therefore, there was no law enforce‑
ment interest in seizing his records. He had an overwhelming
interest in the privacy of his medical records. The statements
contained in the medical records are also protected by the Fifth
Amendment because the statements, whether verbal or as a
result of information obtained from medical readings of his
vital organs or body, constitute statements which the State is
attempting to use against him.
Rush Limbaugh, the radio commentator, was investigated
by Florida authorities for possible drug abuse. See Limbaugh
v. State, 887 So.2d 387 (Fla. App.– [4th Dist.] 2004). Florida
officials served a subpoena to seize his medical records. The
officials obtained a search warrant, which was not done in your
client’s case, and obtained the records. Next, after obtaining the
medical records, the police sealed them, which the State did
not do in your case. In addition, officials notified Limbaugh’s
attorney that they had his medical records and gave him the
opportunity to challenge the seizure, which was not done in
your case. Finally, the court ordered a protective order, which
your DA did not seek. HIPAA was not relevant to the decision
because the State complied with the notice requirements. The
court of appeals upheld the State’s seizure of Limbaugh’s medi‑
cal records because the court concluded that it did not implicate
his Fourth Amendment rights.
Finally, the State is also required to file the medical records
before trial with a business records or medical records affidavit
14 days before trial; otherwise they are inadmissible. Tex. R.
Evid. 902(10).
Conclusion.
When the DA seizes your client’s medical records without
notice to you or your client, the DA has probably violated the
civil and criminal provisions of HIPAA and your motion to
suppress should explain HIPAA and argue that Article 38.23
and the Fifth and the Fourth Amendments bar the medical
records from evidence.
James W. “Wes” Volberding is an attorney in
private practice in Tyler and an officer in the
U.S. Army Reserve JAG Corps. He is board certified in criminal law by the Texas Board of Legal
Specialization.
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the gun was wrapped with tape .... You have three narcotics convictions ... , you’re on parole but you’re on for less than
a month when this occurred. You have three juvenile convictions which were not counted with respect to your criminal
history. Accordingly, pursuant to the Sentencing Reform Act of 1984, I take into consideration not only the guidelines
but the need to afford adequate deterrence for criminal conduct and need to protect the public from further crimes of
you, it’s the judgment of this court that you ... be imprisoned for a term of 60 months .... Again, I state for the record
that I go above the 27 months [Guideline range for the previously articulated reasons].
Accordingly, the court properly followed the procedure for imposing a non-Guideline sentence.
***
Smith was not the only defendant to have had a bad day in February on an unreasonableness issue in an appellate court. In
United States v. Moreland, ___ F.3d ___, 2006 WL 399691 (4th Cir. 2006), the government cross-appealed a 10-year sentence
imposed by United States District Judge Joseph Robert Goodwin of the Southern District of West Virginia. Moreland had been
convicted of two counts of possession with intent to distribute cocaine base (21 U.S.C. §841(a)(1). A pre-sentence report was
prepared that recommended sentencing Moreland as a career offender with an advisory Guideline range of 360 months to life.
Judge Goodwin accepted Moreland’s argument that the Guideline range “grossly overstate[d] [his] prior criminal conduct” and
concluded that a 360 month sentence would be unreasonable. He then sentenced Moreland to the statutory minimum of 10
years imprisonment.
A panel of the Circuit, Chief Judge Wilkins, Luttig and Kelly (United States District Judge for the Eastern District of Virginia,
sitting by designation) considered whether the extent of the variance between the Guideline range and the sentence imposed
by Judge Goodwin was reasonable. Writing for the Court, Chief Judge Wilkins concluded that the district court committed “a
clear error of judgment by arriving at a sentence outside the limited range of choice dictated by the facts of the case.” The Court
vacated the sentence and remanded for the imposition of a sentence of no less than 20 years imprisonment.
The lesson from Smith and Moreland is simple: When we argue for a sentence less than that contemplated by the Guidelines,
we must be prepared to address the issue of reasonableness — both in the trial court and the appellate court. G

April 2006

VOICE FOR THE DEFENSE 29

NO. 22222
STATE OF TEXAS					
							
vs.							
							
JOHN DOE						

§		
IN THE DISTRICT COURT
§
§		
AAA JUDICIAL DISTRICT
§
§			
BBB COUNTY, TEXAS

DEFENDANT’S MOTION TO CORRECT JUDGMENT AND DELETE CUMULATION ORDER
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes John Doe, the Defendant in the above styled and numbered cause, and files this Motion to Correct
Judgment, and shows the following:
					

I. Background		

Immediately after the verdict was read in open court, convicting the Defendant of three counts of aggravated
sexual assault against a child and assessing punishment at 60 years on each count, this Honorable Court inquired
whether there were any other matters to be taken up. The State replied that it would file a motion asking the court
to consider cumulating the sentences. The defense objected to that. Then the jury was excused, and this Court im‑
mediately imposed sentence and, under its authority in section 3.03(b) of the Penal Code, ordered the sentences to
run consecutively, i.e., a 180-year sentence. Tex. Pen. Code Ann. §3.03(b) (Vernon). The clerk’s record contains a
“State’s Motion to Cumulate Sentences” filed the same day as the verdict and judgment. It is not marked as to the
time of filing, and therefore, in light of the State’s statement after verdict that it “would” file the motion, presumably
the motion was filed after verdict and sentencing.
II. Violation of Due Process and Due Course of Law
Due process under the Fourteenth Amendment to the United States Constitution and due course of law under
the Texas Constitution require that sentences not be cumulated without notice prior to trial of the State’s intention
to seek cumulation. U.S. Const. amend. XIV, §1; Tex. Const. art. IV, §11(a). This conclusion is demanded as a logi‑
cal extension of the rules of law that (a) sentences cannot be enhanced under section 12.42 of the Texas Penal Code
without notice prior to trial of the State’s intention to seek enhancement, and (2) the trial court may not enter a
deadly-weapon finding under section 3g of article 42.12 of the Texas Code of Criminal Procedure without notice
prior to trial of the State’s intention to seek the finding. Tex. Pen. Code Ann. §12.42 (Vernon); Tex. Code Crim. Proc.
Ann. Art. 42.12, §3g (Vernon). Federal due process and Texas due course of law are analyzed the same under Texas
law, and will be treated synonymously herein. Luquis v. State, 72 S.W.3d 355, 367 n. 37 (Tex.Crim.App. 2002); Long v.
State, 742 S.W.2d 302, 319 (Tex.Crim.App. 1987), cert. denied, 485 U.S. 993, 108 S.Ct. 1301, 99 L.Ed.2d 511 (1988),
overruled on other grounds, Briggs v. State, 789 S.W.2d 918, 924 (Tex.Crim.App. 1990).
Notice of Sentence Enhancement
Since the early days of the state, it has been the law that a defendant must be given notice if the State seeks to have
his sentence enhanced by prior convictions. E.g. Long v. State, 36 Tex. 6, 9-10 (1871); Hollins v. State, 571 S.W.2d 873,
875-76 (Tex.Crim.App. 1978) (citing inter alia Morman v. State, 127 Tex. Crim. 264, 75 S.W.2d 886 (1934)). Due
process is implicated. Sears v. State, 91 S.W.3d 451, 453 (Tex. App.—Beaumont 2002, no pet.) (Lack of timely notice
is improper notice and violates due process.). Notice of prior convictions for enhancement of punishment must be
by written pleading. Brooks v. State, 957 S.W.2d 30, 34 (Tex.Crim.App. 1997) (citing Long, 36 Tex. at 10); Chimney v.
State, 6 S.W.3d 681, 696 (Tex. App.—Waco 1999, pet. ref ’d). Notice need not be contained in the indictment. Id.
Notice Regarding Deadly Weapon Finding
The deadly-weapon finding provisions of article 42.12, currently in section 3g, were added in 1977 so that the
Texas Department of Criminal Justice, Institutional Division would have a basis in the judgment on which to calculate
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parole dates affected by whether the crime involved a deadly weapon. LaFleur v. State, 106 S.W.3d 91, 94 (Tex.Crim.
App. 2003). Due course of law requires that the defendant be given written notice that the State will pursue a deadly
weapon finding; the notice need not be contained in the indictment. Ex parte Patterson, 740 S.W.2d 766, 775-76 (Tex.
Crim.App. 1987), overruled on other grounds, Ex parte Beck, 769 S.W.2d 525, 528 (Tex.Crim.App. 1989) (indictment
which alleges death by a weapon is sufficient notice); see also Brooks, 957 S.W.2d at 32; Chimney, 6 S.W.3d at 696.
Application by Analogy
Relevant to the present case, there is no meaningful difference between the cumulation of sentences on the one
hand and sentencing enhancements and deadly weapon findings on the other such that prior notice is required of
the latter but not of the former. Neither section 12.42 nor article section 3 of article 42.12 expressly state that prior
notice in writing is required, yet the courts have held that it is. For the same reasons, written notice prior to trial
of the State’s intention to seek cumulation of sentences should be required, even though section 3.03(b) does not
expressly require it.
For additional support of this argument, there is the Tenth Court of Appeals’ conclusion in Chimney that the
constitution requires the State to provide prior written notice of its intention to seek a finding of bias or prejudice
in a hate-crime offense. Chimney, 6 S.W.3d at 696-97; Tex. Code Crim. Proc. Ann. Art. 42.014 (Vernon); Tex. Pen.
Code Ann. §12.47 (Vernon) (enhancing punishment for a “hate” crime).
III. Violation of Sixth Amendment Right to Jury Trial
The United States Supreme Court recently issued Blakely v. Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d
403 (2004). Blakely pled guilty to kidnapping his wife, an offense punishable under statute by no more than 10 years
in prison. Id. at 2534-35. Under Washington’s sentencing guidelines scheme, the offense carried a base sentencing
range of 49 to 53 months. Id. at 2535. But the trial court, acting under Washington’s sentencing guidelines, found
aggravating factors and increased the sentence. Id. The United States Supreme Court analyzed the case under Apprendi v. New Jersey: “Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” Id. at 2536
(quoting Apprendi v. New Jersey, 530 U.S. 466, 490,120 S.Ct. 2348, 147 L.Ed.2d 435 (2000)). Rejecting the government’s
argument that the relevant “statutory maximum” was 10 years, the Court stated: “the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant.” (emphasis in original) Id. at 2537. Thus the sentencing-guidelines range, not
just the statutory range, was included within the meaning of “statutory maximum.” The Supreme Court found the
sentencing unconstitutional under the Sixth Amendment’s right to a jury trial. Id. at 2538.
In the present case, we may assume that this Court implicitly made fact-findings to support its decision to cumulate
the sentences, because otherwise that action would be for no reason which would be an abuse of discretion. Accord‑
ingly, applying Apprendi and Blakely, whatever facts this Court found on which it based its decision to cumulate
sentences are facts that the jury should have found, because “any fact that increases the penalty for a crime beyond
the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.” Id.
The State may argue that the maximum statutory penalties for each individual count were not exceeded, and
therefore Apprendi and its progeny do not apply. Also, the State may argue that there is no constitutional right to
jury assessment of punishment, and that Apprendi and its progeny apply only to jury fact-findings during the guiltinnocence phase. But these are false arguments, because they are based on the wrong question. The proper question
is whether cumulating the sentences exceeds the maximum contemplated by the statute in question. That statute is
section 3.03(a), not the individual offense statutes. Section 3.03(a) states that the sentences shall run concurrently
unless otherwise cumulated; thus it contemplates that, under usual circumstances, sentences shall run concurrently.
Therefore “concurrent sentences” is the statutory maximum under Apprendi–Blakely that cannot be exceeded without
jury findings Tex. Pen. Code Ann. §3.03(a) (Vernon). Cumulation to 180 years exceeds the sentence contemplated
by section 3.03(a), and, without a jury finding as to the reasons supporting cumulation, there is an Apprendi–Blakely
violation. This is a logical extension of the principles in Apprendi and Blakely. It will require a jury-finding about
the factors supporting cumulation, and that may require a new statute listing those factors.
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IV. Conclusion
Whether based on lack of notice that sentences may be cumulated, or the trial court’s decision to cumulate sen‑
tences absent a jury-finding of reasons for doing so, Defendant’s Texas and federal rights to due process of law and due
course of law, and his Sixth Amendment right to a jury determination of factors affecting the maximum punishment,
were violated.
WHEREFORE, Defendant moves this Court to correct his judgment and delete that part which cumulates his
sentences.			
							
Respectfully submitted,
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Richard G. Ferguson
One Liberty Place
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Richard G. Ferguson
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A RESOLUTION BY THE TCDLA BOARD OF DIRECTORS
TO ADOPT A STATEMENT RELATING TO
ATTORNEY TAXATION
WHEREAS the Governor of Texas will convene a Special Session of the Texas Legislature beginning
April 17, 2006;
WHEREAS the Special Session will focus on the funding of public education;
WHEREAS the Legislature is expected to address the issue of taxation on legal services as one possible source of revenue for the funding of public education;
WHEREAS the Legislature has not indicated its intent to impose a tax for this purpose on any other
profession in the state;
WHEREAS the State Bar of Texas has released a statement calling for fairness in taxing all professions;
WHEREAS the Texas Criminal Defense Lawyers Association agrees with the State Bar of Texas that
taxation should be imposed equitably on all professions;
THEREFORE BE IT RESOLVED that the Texas Criminal Defense Lawyers Association adopts the following
Statement:
The Texas Criminal Defense Lawyers Association is committed to excellence in the
public education of Texas children. It remains committed to ensuring that the funding
of that system be fair and encourages the Legislature to treat all professions equitably
and fairly. The Texas Criminal Defense Lawyers Association calls upon other professions in the state to share that vision and commitment to fairly funding public education in Texas.
Approved this 6th day of March, 2006.

Do YOU or someone
you know
have a problem
with alcohol?
Help is available.
Texas Lawyers Assistance Program (TLAP)
1.800.343.8527
Take the first step ... make the call, get the help.

TLAP

confidential
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SUPREME COURT
Cert. to 9th Circuit – Reversed.
Defendant had no right to recall alibi witness to testify at sentencing phase.
Oregon v. Guzek, __U.S.__, 163 L.Ed.2d 1112 (2006): Opinion: Breyer; Alito did not par‑
ticipate.
Guzek was convicted of capital murder and sentenced to death. He requested that one
of his alibi witnesses testify in person at the sentencing hearing. His request was denied, as
Oregon law only admits the trial transcript for innocence-related evidence at sentencing
hearings. The Oregon State Supreme Court ordered a new sentencing hearing, holding
the Eighth and Fourteenth Amendments guaranteed the defendant’s right to present new
evidence by live testimony.
Cynthia Hampton

Held: The Eighth Amendment does not guarantee a defendant the right to recall a trial
witness to present new evidence concerning innocence at sentencing. The Supreme Court
vacated the Oregon Supreme Court decision, holding that a state can set reasonable limits
on the evidence a defendant can submit, as well as the manner in which it is submitted.
The Eighth Amendment does not require a state to allow live “residual doubt” testimony at
sentencing. The Court pointed to three reasons why the Oregon restrictions were permis‑
sible. First, sentencing hearings do not deal with whether or not the crime was committed,
but rather with how. Second, the issues in question have already been litigated and decided
and the new evidence attacks a matter which, at sentencing, is not at issue. Third, the nega‑
tive impact of the rule not allowing new, live testimony is mitigated by the allowance of the
complete transcript of all innocence-related evidence presented at trial.
Cert. to 10th Circuit (Civil Case) – Affirmed & Remanded.
Gov’t must demonstrate compelling interest to bar sacramental religious use of controlled
substance.
Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal, __U.S.__, 163 L.Ed.2d 1017
(2006): Opinion: Roberts; Alito did not participate.

Mike Charlton
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O Centro Espirita Beneficente Uniao Do Vegetal (UDV) is a religious sect that, as part of
their communion, drinks a tea (hoasca) containing dimethyltryptamine (DMT), a hallucino‑
gen and a Schedule I substance in the Controlled Substances Act (CSA). Customs inspectors
seized a shipment of hoasca and threatened prosecution. In the District Court of New Mexico
UDV sought declaratory and injunctive relief against Attorney General Gonzales, arguing
application of the CSA violated the Religious Freedom Restoration Act (RFRA). The district

court granted the injunction, enjoining the government from
preventing UDV’s importation of hoasca, and the 10th Circuit
affirmed (both a panel and an en banc majority).
Held: The government must demonstrate a compelling
interest, at the preliminary injunction phase, to bar the sacramental religious use of a controlled substance. Per RFRA,
the government must have a compelling interest and utilize
least restrictive means where a statute places a substantial bur‑
den on the exercise of religion. The Court held the compelling
interest test is expressly articulated in RFRA, and RFRA puts
the burden on the government. The government failed to prove
this burden furthered a compelling interest. The Court rejected
the government’s general reliance on Schedule I substances and
their characteristics. The CSA allows the attorney general to
make exceptions and in fact there is a long-standing religious
exception for peyote, also a Schedule I substance. Furthermore
RFRA was a response to denial of a claim to a right to use a
controlled substance for sacramental purposes. The Court
disagreed with the district court’s rejection of the government’s
argument that barring the importation of hoasca was necessary
in order to comply with the United Nations Convention on
Psychotropic Substances.
FIFTH CIRCUIT
Conditions of supervised release.			
United States v. Del Barrio, 427 F.3d 280 (5th Cir. 2005).
Even though defendant had, upon a previous revocation of
supervised release, been sentenced to 120 days’ confinement in a
community corrections facility, his sentence (upon a subsequent
revocation of supervised release) of two years’ imprisonment
— the statutory maximum sentence available upon revocation
of supervised release for his underlying offense — was not an
illegally severe sentence because the 120-day stint in the com‑
munity corrections facility was intended to be a special condi‑
tion of supervised release, and not a term of imprisonment
countable toward the available two-year maximum sentence;
along the way, the 5th Circuit rejected the argument that district
courts lack statutory authorization to order residence at, or
participation in the program of a community corrections center
as a special condition of supervised release; even though 1996
legislation on its face removed this as a permissible condition of
supervised release, that removal was an inadvertent scrivener’s
error resulting from the renumbering of some of the provisions
involved, for there was no indication that Congress intended
to remove the authority to order this particular condition of
supervised release.
Final order of deportation equals custody for purpose of
habeas corpus.
Rosales v. BICE, 426 F.3d 723 (5th Cir. 2005), cert. denied, 126
S.Ct. 1055 (2006).

An alien who is subject to a final order of deportation is
“in custody” for purposes of habeas corpus litigation under 28
U.S.C. §2241; district court thus erred in denying the petitioner’s
petition on the ground that he was not “in custody”; however,
whether defendant was “in custody” under §2241 was effectively
now moot, because the REAL ID Act of 2005 stripped federal
courts of jurisdiction over §2241 petitions attacking removal
orders, effective immediately and retroactively, with instruc‑
tions for district courts to transfer pending §2241 actions to
the courts of appeals with instructions to treat them as if they
were petitions for review; 5th Circuit, agreeing with the 3rd
and 9th Circuit, held that even pending §2241 appeals (like
this one) were properly converted into petitions for review;
treating the case as if it were a petition for review, 5th Circuit
found that petitioner was entitled to no relief and hence denied
the petition.
Sufficiency of evidence in obscenity prosecution.
United States v. Ragsdale, 426 F.3d 765 (5th Cir. 2005), cert.
denied, 2005 U.S. App. LEXIS 21009 (5th Cir. Tex., 2005).
(1) Evidence was sufficient to sustain defendants’ convictions
under 18 U.S.C. §§1461 and 1463 for mailing obscene materials
(either simulated or actual rape videos); the videos themselves
were sufficient proof of obscenity; there was no requirement
that the government produce expert testimony that the materials
were obscene even though a defense expert had testified to the
contrary, nor was the jury required to credit the defense expert’s
testimony; court also rejected the argument that, because of
the small deviant segment of society to which such tapes were
targeted, expert testimony was necessary to show that the tapes
did in fact appeal to the prurient interests of such persons; the
materials at issue were not so far removed from the realm of
recognizable sexual conduct that the jurors would be incapable
of assessing the prurient appeal of the materials; in any event,
the defense’s own expert established that the materials would
arouse certain individuals; finally, exercising its own indepen‑
dent constitutional judgment as to the obscenity vel non of
the materials at issue, court concluded that the videotapes in
question were obscene.
(2) In obscenity prosecution, district court did not abuse its
discretion in allowing allegedly obscene videotapes in Dutch and
Japanese to go to the jury without requiring the government
first to translate those tapes; court approved the reasoning of an
Illinois district court’s opinion holding that, where substantial in
amount, foreign text should generally be translated in order to
allow the jury to make a finding as to obscenity; here, however,
the “dialogue” was not so significant in magnitude as to make
it an abuse of discretion for district court to send untranslated
tapes to the jury.
(3) District court did not abuse its discretion in excluding
allegedly comparable visual materials purchased from a local
adult video store chain and mainstream bookstores, or statistics
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from adult dating sites respecting the percentage of individu‑
als in the local area seeking to engage in the types of activities
featured in the videotapes; mere similarity of activities did not
automatically make the allegedly comparable materials admis‑
sible; in any event, jurors could sufficiently rely on their own
experiences and judgments to determine community standards,
without the need for these materials to guide the jury in deter‑
mining the local contemporary standards.
(4) District court did not abuse its discretion in excluding
evidence of local state court verdicts finding non-obscene ma‑
terials allegedly comparable to the videos at issue here; other
jury verdicts are not relevant evidence that a defendant is en‑
titled to present, irrespective of the similarity of the materials
involved.
(5) District court did not abuse its discretion in excluding
evidence that an attorney had allegedly told another person, who
then told one defendant, that the videotapes were unlikely to
be found obscene and would be protected by the First Amend‑
ment; the advice of counsel defense is available only where it
may negate a willful violation of the law; here, however, §1461
does not require an intent to violate the law; it was sufficient
that the defendants mailed the materials, with the intent to mail
them, and knew the content of the materials without necessarily
knowing that the materials would be considered obscene.
(6) District court did not err in denying defendants in ob‑
scenity prosecution a reduction for acceptance of responsibil‑
ity; by disputing whether the materials that they mailed were
obscene, defendants were challenging their factual guilt, not
merely raising a purely legal question.
(7) Even though federal obscenity statutes center on local
standards, federal sentencing court was not obliged to disregard
Federal Sentencing Guidelines in favor of sentencing defendants
in accordance with the State of Texas’ classification of obscenity
as a Class A misdemeanor; the offenses are not parallel because
the federal offense also involves the additional element of the
use of the mail; additionally, the Supreme Court has already
rejected the premise that state obscenity statutes have any effect
on federal prosecutions under 18 U.S.C. §1461.		

District Court’s reversal due to ineffective assistance affirmed.
Draughon v. Dretke, 427 F.3d 286 (5th Cir. 2005).
In capital murder prosecution, counsel was ineffective for
failing to secure expert ballistics testimony where such testimony
could have established that decedent was killed by a ricocheting
bullet (as opposed to an intentional shooting of the decedent by
the defendant); accordingly, 5th Circuit affirmed district court’s
grant of federal habeas relief as to the conviction in this case.
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Obstruction of IRS laws: upward departure and judicial
finding did not violate of Booker.
United States v. Saldana, 427 F.3d 298 (5th Cir. 2005), cert.
denied 163 L.Ed.2d 637 (2005), and 2006 U.S. LEXIS 435
(2006).
(1) In prosecution for corruptly endeavoring to obstruct
and impede the due administration of Internal Revenue laws,
in violation of 26 U.S.C. §7212(a), government was not obliged
to prove that the defendant sought to obtain an unfair benefit
or advantage under the tax laws; court left open whether the
benefit or advantage sought had to be a financial one, or whether
instead the statute is aimed at any behavior that seeks to thwart
government efforts to execute tax laws, because the defendants
in this case sought to do both.
(2) District court did not abuse its discretion in excluding
manuals which allegedly supported defendant’s good-faith
belief in the legality of “redemption”/“chargeback” procedures
used by him; even if district court plainly erred in excluding
the manuals as hearsay, it did not abuse its discretion in ex‑
cluding the manuals under Fed. R. Evid. 403 where they were
cumulative of other evidence before the jury and where they
contained extraneous materials that were potentially confusing
to the jury.
(3) After United States v. Booker, 125 S. Ct. 738 (2005), the
5th Circuit now evaluates a district court’s decision to depart
upward, and the extent of that departure, for abuse of discretion;
here, the district court did not abuse its discretion in depart‑
ing from a Guidelines range of zero to six months up to an
aggregate sentence of 24 months; district court was justified in
departing upward on the basis of the multiple separate harms
that the defendants caused, since the Guidelines’ grouping
rules did not take those separate harms into account; departure
was also warranted based on the fact that defendants had not
only impeded the IRS’s ability to function but had also used
the IRS as an “attack dog” to harass other individuals; finally,
despite considerable misgivings, court held that it was unwill‑
ing to hold that these departures were unreasonable, given the
deference owed to a district court that has properly applied
the Guidelines.
(4) Although one defendant preserved for appeal his chal‑
lenge that his Sixth Amendment rights had been violated by
the judicial factfinding underlying the district court’s upward
departure from the Sentencing Guidelines range otherwise ap‑
plicable — a violation of United States v. Booker, 125 S. Ct. 738
(2005) — this was one of the rare instances where such an error
was harmless beyond a reasonable doubt, since the district court
stated that, even if the Federal Sentencing Guidelines should
ultimately be held unconstitutional, the court would impose
the same terms of imprisonment and supervised release.
			

Booker claim raised after cert petition subject to plain error
review.
United States v. Rodriguez-Gutierrez, 426 F.3d 755 (5th Cir.
2005).
Because defendant did not raise his claim that he was uncon‑
stitutionally sentenced under a mandatory Guidelines regime,
in violation of United States v. Booker, 125 S. Ct. 738 (2005),
until his petition for certiorari, he could not secure relief on
that claim unless he showed “extraordinary circumstances;”
here, however, defendant could not even show an effect on his
substantial rights under normal plain-error review, much less
“extraordinary circumstances,” where sentencing judge imposed
a sentence that was the maximum of the applicable Guidelines
range and made no comments suggesting that the judge would
have imposed a lower sentence on defendant under an advisory
scheme; along the way, court discussed in some detail how the
plain-error inquiry was affected by the relationship between
the sentence imposed and the range provided to the sentencing
judge under the perceived mandatory Guidelines.
Claim regarding supervised release condition was not ripe
for review.
United States v. Riascos-Cuenu, 428 F.3d 1100 (5th Cir. 2005).
Defendant’s claim — namely that his supervised release
condition, mandating his cooperation with the probation
officer’s collection of a DNA sample from him, was not statu‑
torily authorized — was not ripe for appellate review; because
the Bureau of Prisons might well collect a DNA sample from
defendant during his incarceration, it was conjectural whether
a DNA sample would even need to be collected during the su‑
pervised release term; this conjecture rendered the claim not
ripe for review by the courts, and accordingly the claim was
dismissed for lack of appellate jurisdiction.
COURT OF CRIMINAL APPEALS

Held: Appellant’s in pari materia claim is not cognizable
on a pretrial writ of habeas corpus. In pari materia is a rule of
statutory construction for determining which statutory provi‑
sion controls when a general statutory provision and a more
specific statutory provision deal with the same subject matter
and they irreconcilably conflict. Even though CCA has previ‑
ously held a defendant has a due process right to be prosecuted
under a “special” statute that is in pari materia with a broader
statute when these statutes irreconcilably conflict, Mills v. State,
722 S.W.2d 411, 414 (Tex.Cr.App. 1986), and, it is apparent that,
if meritorious, the claim presented in Appellant’s pretrial writ of
habeas corpus “would bar prosecution” for the felony offense of
aggravated assault, CCA nevertheless rejects Appellant’s argu‑
ment. Not only is the indictment valid on its face, Appellant can
pursue his in pari materia claim on appeal if necessary. Finally,
the issue is not yet ripe for review:
Though we may have a general idea of the facts of this
case based on [the investigating officer’s] testimony at
the evidentiary hearing and the representations in the
defensive pleadings, which appear to be based in part
on newspaper accounts of the incident, we believe it
apparent from the portions of the record set out above
that the State has more evidence to present about
which we can only speculate at this time. See Ex parte
Cross, 69 S.W.3d 810, 814 (Tex.App.-El Paso 2002, pet.
ref ’d) (ripeness doctrine examines the timing of a law‑
suit and its factual posture at the time of filing). *** An
appellate decision on the in pari materia claim would
be premature before the State has had an opportunity
to develop a complete factual record during a trial, and
we are not aware of any authority that would require
the State to prove its case before this time.
Deciding the in pari materia claim now on what would
amount to a hypothetical set of facts that might be presented
at Appellant’s trial would be merely advisory, thus the appeal
is dismissed.

PDR Opinion
Appellant’s PDR from Dallas County – Affirmed.
In pari materia not cognizable on pretrial writ: The “SMU
Hazing Case”.
Smith v. State, __S.W.3d__ (Tex.Crim.App. No. 262-05, affirmed
2/1/06): Opinion: Hervey (9-1).
Appellant and his fellow frat-rats forced the victim to drink
large quantities of water during an initiation ritual. He was
charged with aggravated assault, and this pretrial writ followed.
Appellant asserted that, under the in pari materia doctrine, he
could only be convicted of hazing, not aggravated assault. After a
hearing, the trial court denied the writ, and COA affirmed, hold‑
ing that in pari materia is not cognizable on pretrial habeas. Ex
parte Smith, 152 S.W.3d 170, 172 (Tex.App.-Dallas 2004). PDR
was granted to determine whether this ruling was correct.

Appellant’s and State’s PDRs from Bexar County – Affirmed.
No commitment in asking venire if they believed particular
criminal conduct was wrong.
Wingo v. State, __S.W.3d__ (Tex.Crim.App. No. 615-04,
2/15/06); Opinion: Womack.
Appellant was an officer convicted of tampering with a gov‑
ernment record by falsifying a police report. During voir dire, the
prosecutor asked jurors: “Do you believe there’s anything wrong
with putting false information in a police report?” Appellant
objected to this as being an improper commitment question.
COA agreed but held the error harmless. Wingo v. State, 143
S.W.3d 178 (Tex.App. – San Antonio 2004).
Held: The question posed by the prosecutor did not ask
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for a commitment. “Commitment questions are those that
commit a prospective juror to resolve, or to refrain from re‑
solving, an issue a certain way after learning a particular fact.”
Standefer v. State, 59 S.W.3d 177 (Tex.Crim.App. 2001). A ques‑
tion may be proper if it seeks to discover a juror’s views on an
issue applicable to the case. An otherwise proper question is
impermissible, however, if it attempts to commit the juror to
a particular verdict based on particular facts. In this case, the
question, “Do you believe there’s anything wrong with putting
false information in a police report?” did not ask for a com‑
mitment. Jurors are required to follow the law that makes it a
crime for officers to tamper with a government record. Asking
jurors whether they agree that commission of such a crime is
wrong does not commit them to resolve an issue of fact in a
certain way. Rather, it inquires into jurors’ general beliefs as to
the wrongness of conduct that the law has made a crime. Such
questions are common when jurors are assembled for trials of
“victimless” or “morals” crimes. This is not to say that a party
has a right to ask such a question. The issue is whether a trial
court has discretion to allow such a question. Because CCA
holds the question was within the trial court’s discretion to
allow, it does not need to address the issue of harm. Judgment
is therefore affirmed.
State Prosecuting Attorney’s PDR from Lamar County – Reversed/remanded.
COA failed to conduct a proper harm analysis.		
Marshall v. State, __S.W.3d__ (Tex.Crim.App. No. 2016-04,
2/15/06); Opinion: Johnson (9-0).
Appellant was convicted of burglary of a habitation with
intent to commit theft and assessed a 45-year sentence. Although
the indictment contained no enhancement paragraph, the state
was allowed to seek enhancement to a first degree by filing a
“notice” of its intent to seek an enhanced penalty because of
Appellant’s two prior convictions from Oklahoma. The state also
gave notice of five additional Oklahoma convictions as evidence
of extraneous offenses. None of the priors were read to the jury
until the punishment phase. In an unpublished opinion, COA
affirmed the conviction but remanded the case for a new punish‑
ment hearing after finding that evidence of the prior convictions
was procedurally insufficient to support the enhancement of
the sentence. SPA’s PDR was granted to determine whether this
ruling was correct. Appellant’s PDR was refused.
Held: Because Appellant failed to object to the alleged error
in the jury charge, he must show egregious harm before relief
may be granted. Relying on Welch v. State, 645 S.W.2d 284 (Tex.
Crim.App. 1983), COA ruled that, because the only evidence in
support of the prior convictions was introduced before both
the reading of the enhancements to the jury and the taking of
Appellant’s pleas as to those convictions, “no issue was joined.”
The state was required to either re-offer the evidence or obtain
a stipulation from Appellant. The state asserts that “failure to
read the enhancement allegations and take [appellant]’s plea
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at the beginning of the punishment phase was error, ... but the
error was not preserved for appellate review, it did not result
in insufficient evidence, and it was harmless.” CCA disagrees
because Appellant had no reason to object to failure to read en‑
hancements that were not included in the indictment. However,
when the charge was read and the enhancement paragraphs were
included, Appellant was required to object. As CCA explains:
We observe that appellant had a “reasonable time to
examine” the charge of the court before the charge was
read to the jury. Tex. Code Crim. Proc., Article 36.14.
He was then aware that the trial court proposed to
submit an issue of fact that, in his view, had not been
pleaded properly, i.e. the enhancement allegations that
had not been included within the indictment or timely
read to the jury. At that point, appellant should have
objected, but he did not.
Therefore, COA should have conducted a harm analysis to de‑
termine whether Appellant suffered egregious harm resulting
from the error. The case is therefore returned to COA for it to
conduct the proper analysis. CCA also overrules the SPA’s other
two grounds for review (that the COA had failed to address the
state’s arguments) as, in effect, frivolous.
State Prosecuting Attorney’s PDR from Lamar County – Affirmed.
Trial court was correct in suppressing dope found in woman’s
underwear.
Dixon v. State, __S.W.3d__ (Tex.Crim.App. No. 077-05,
2/15/06); Opinion: Meyers.
Appellee was arrested for possession of methamphetamine
found in his female passenger’s underwear after he was stopped
by officers 3.2 miles after the alleged traffic offense occurred.
His motion to suppress was granted by the trial court, and COA
affirmed. State v. Dixon, 151 S.W.3d 271 (Tex.App. – Texarkana
2004).According to the SPA, COA’s decision improperly focused
on the time and distance between the unsignaled turn and the
stop. SPA’s PDR was granted to determine whether a traffic stop
must be effectuated within a reasonable time and distance after
the alleged traffic violation.
Held: The trial court did not abuse its discretion in suppressing the evidence and COA properly held that the record
supports the trial court’s decision. CCA first notes the SPA has
mischaracterized the issue in this case. The trial court’s findings
of fact indicate the stop and search were generally unreasonable
for reasons other than the unnecessary delay between the turns
and the stop, including: the turns were lawful; the length of
the detention and extent of the search were excessive; and the
information on which the police based the surveillance was not
from a reliable source. While COA considered limitations on
an officer’s ability to delay a stop, a review of the record from
the hearing indicates the delay between the turns and the stop

was not discussed at length, rather it was mentioned only by
the defense attorney at the beginning of the hearing when the
court asked for an overview of the evidence to be presented.
The only other mention of the distance between the turns and
the stop occurred at the beginning of the rescheduled hearing.
The issue in this case is not the amount of time or the distance
between the turns and the traffic stop. It is clear from the hear‑
ing that the trial judge simply did not believe that the driver in
this case committed a traffic offense by making a turn from a
designated turn lane without using a signal. The trial court also
did not believe the cops when they testified that Appellant had
committed an offense. Because the trial court did not believe
that an offense had occurred, the evidence was obtained as a
result of an unlawful stop. The record supports the trial court’s
conclusion that the search was not conducted pursuant to a valid
traffic stop, and the evidence was properly suppressed. COA’s
judgment is therefore affirmed

physically incapable of committing the offense suf‑
ficient to support defendant’s burglary conviction);
State v. Rice, 144 P. 1016, 1017 (Kan. 1914) (“weight of
authority is that proof that a burglary was committed,
and that goods were then and there stolen, and shortly
thereafter found in the possession of the accused, will
sustain a conviction”); Wade R. Habeeb, Annotation,
What Amounts To “Exclusive” Possession Of Stolen
Goods To Support Inference Of Burglary Or Other
Felonious Taking, 51 A.L.R. 3d 727 (1973) and at 200
(2005 Supp.); compare White v. United States, 300
A.2d 716, 718-20 (D.C. 1973) (inference not permitted
absent independent evidence of a burglary).
After reaffirming application of the above discussed rule, CCA
affirms the judgment.
Writ Opinions:

Appellant’s PDR from Harris County – Affirmed.
COA correctly held the evidence was sufficient to support the
conviction.
Poncio v. State, __S.W.3d __ (Tex.Crim.App. No. 386-05,
2/15/06); Opinion; Hervey (9-0).
Appellant was convicted of burglary of a habitation, dur‑
ing which he stole some guitars which he later pawned. In an
unpublished opinion, COA ruled the evidence was legally suf‑
ficient to support the conviction because the jury could infer
from the evidence, including Appellant’s unexplained posses‑
sion of the recently stolen guitars, that Appellant was guilty
of the burglary offense beyond a reasonable doubt. PDR was
granted to determine whether COA ignored the elements of
entry when affirming the case on the basis of legal insufficiency
in a burglary.
Held: Appellant’s exclusive and unexplained possession
of property recently stolen in a burglary in conjunction with
the fact that he pawned the property very close to the burgled
home are sufficient to support his burglary of a habitation
conviction. Here is the entirety of the CCA’s analysis:
The rule in this and most, if not all, jurisdictions
seems well settled that, in cases like this, a defendant’s
unexplained possession of property recently stolen in
a burglary permits an inference that the defendant is
the one who committed the burglary. See Willis v. State,
55 S.W. 829 (Tex.Cr[im].App. 1900) (unexplained
possession of recently stolen property is sufficient to
connect a defendant with the taking of the property
from the burglarized house, and therefore sufficient
to connect the defendant with the burglary); see also
Dove v. State, 402 S.W.2d 913, 915 (Tex.Cr[im].App.
1966) (defendant’s unexplained possession of recently
stolen property in apartment that defendant shared
with someone whom jury could have concluded was

Habeas Corpus Application from Dallas County – Writ Dismissed.
Ex Parte Baker, __S.W.3d__ (Tex.Crim.App. No. 7,5196, 2/8/06);
Opinion: Womack (9-0).
Applicant was convicted of aggravated sexual assault and
compelling prostitution in 1995, and the conviction was af‑
firmed. Baker v. State, No. 05-96-00705-CR & No. 05-96-00706CR (Tex. App. – Dallas, February 20, 1998, pet. ref ’d) (not des‑
ignated for publication). In 2002, Applicant filed a motion for
DNA testing under Chapter 64 of the CCP and an attorney was
appointed to represent him in the proceeding. The motion was
overruled without a hearing, and the appellate court affirmed.
Baker v. State, 05-02-01905-CR & 05-02-01906-CR (Tex. App.
– Dallas August 19, 2003) (not designated for publication).
Question in this writ is whether an art. 11.07 writ is available for
complaints that counsel performed inadequately on a motion
for forensic DNA testing under Chapter 64 of the Code.
Held: Applicant is not entitled to relief because ineffective
assistance of counsel on a Chapter 64 motion is not cognizable on habeas corpus. Although Applicant is still confined
in prison, the issue is whether the application seeks relief from
confinement after final felony conviction, which is the particular
kind of restraint that may be questioned in a habeas corpus
proceeding. After a criminal conviction, a person is confined
by the judgment of a court of competent jurisdiction. But if
the conviction has been imposed without jurisdiction or by
violation of constitutional protections, or if an innocent person
has been convicted, the collateral procedure of habeas corpus
will lie to free the person from the unlawful confinement.
Furthermore:
In Ex parte Tuley, [109 S.W.3d 388 (Tex. Crim. App.
2002),] we referred to an earlier decision that habeas
corpus lay for a claim that an applicant was unlawfully
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confined by a judgment of conviction for an offense of
which he was actually innocent. We said that a favor‑
able result of forensic DNA testing under Chapter 64
could be evidence to support such a claim for relief
by proving actual innocence. This is no support for
an argument that an unfavorable result, or an error in
procedure, under Chapter 64 is itself a confinement
for which habeas corpus lies. A Chapter 64 motion can
help a convicted person who is confined by a judg‑
ment of conviction, and the statute provides appeal
to correct an error in the proceeding. But a Chapter
64 motion’s failure to help does not impose an inde‑
pendent confinement. The statutory right to counsel
under Chapter 64 does not alter the analysis. If a per‑
son is confined by a judgment of conviction, counsel
can assist him in seeking relief, but no assistance of
counsel, however bad, can lead to an independent
confinement. Neither Chapter 64 nor Article 11.07
calls for the remedy of habeas corpus.

proceedings. However, “Chapter 64 does not prohibit a second,
or successive, motion for forensic DNA testing, and ... a convict‑
ing court may order testing of material that was not previously
tested through no fault of the convicted person [if] the interests
of justice require DNA testing.” Therefore, it is conceivable that
a convicted person who receives ineffective assistance of counsel
in a DNA proceeding may be entitled to relief by way of a second
DNA proceeding. Writ is therefore dismissed.

CCA then says that an appeal of the denial of a Chapter 64
motion may be an appropriate remedy in some cases. Also,
Chapter 64 does not prohibit a second, or successive, motion for
forensic DNA testing, and a convicting court may order testing
of material that was not previously tested “through no fault of
the convicted person, for reasons that are of a nature that the
interests of justice require DNA testing.” However, Applicant is
not confined because of any error in his Chapter 64 proceed‑
ing. Therefore the post-conviction writ of habeas corpus is not
available for his claims of ineffective assistance of counsel in
those proceedings. Writ is therefore dismissed.

Held: Because Appellant’s notice of appeal was filed a
month late, the appeal was untimely and it is dismissed.
Chapter 64 requires an appeal from denial of a DNA motion
follow normal appellate procedures. Thus, the notice of appeal
must be filed no later than 30 days after the motion was over‑
ruled by the trial court. Here, the motion was overruled on
April 7, 2005, thus the notice was due on May 9, 2005, taking
into consideration a weekend. Appellant’s notice of appeal, filed
on June 9, 2005, was a month late. It is irrelevant that the trial
court had overruled some other motions after that time. The
time for filing was May 9, and the appellate timetable began
to run on that date. The notice of appeal filed on June 9th was
untimely, thus the appeal is dismissed.

Habeas Corpus Application from Bell County – Writ Dismissed.
Ex Parte Suhre, __S.W.3d__ (Tex.Crim.App. No. 75,033, 2/8/06);
Opinion: Holcomb (9-0).
Applicant was convicted of murder and sentenced to 99 years.
His conviction was affirmed on appeal. Suhre v. State, No. 0396-00438-CR (Tex.App.-Austin, Dec. 19, 1996, pet. ref ’d) (not
designated for publication). In 2001 he filed a pro se motion
for DNA testing under Chapter 64 of the CCP. Counsel was
appointed to represent him, and the motion was overruled.
Having received no notification from his attorney that his mo‑
tion had been unsuccessful, Applicant filed an untimely notice
of appeal, which was dismissed for want of jurisdiction. In re
Suhre, No. 03-03-00066-CR (Tex.App.-Austin, Feb. 13, 2003)
(not designated for publication). In this writ he seeks an out of
time appeal based on ineffective assistance of counsel. The trial
court agreed, and recommended relief be granted.
Held: Applicant is not entitled to the effective assistance
of counsel in a Chapter 64 DNA proceeding. As it held in Ex
Parte Baker, discussed above, habeas corpus is not available for
claims of ineffective assistance of counsel in Chapter 64 DNA
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Capital Murder Opinion: Denial of DNA Testing.
Notice of appeal filed a month late was untimely.
Swearingen v. State, __S.W.3d__ (Tex.Crim.App. No. 75,203,
2/1/06): Opinion: Keller (9-0).
After being convicted of capital murder and sentenced to
death, Swearingen v. State, 101 S.W.3d 89 (Tex. Crim. App. 2003),
Appellant filed a motion for DNA testing pursuant to Chapter
64 of the Code of Criminal Procedure. The trial court denied
the motion without a hearing, and Appellant appealed.

Capital Murder Appeal –Affirmed
Shuffield v. State, __S.W.3d__ (Tex.Crim.App. No. 74,574,
2/15/05); Opinion: Price.
Facts: Appellant and his brother Billy went over to the
victim’s house, where they drank beer, smoked dope and played
darts. At some point Appellant killed the victim with a shotgun.
He and Billy then made off with the victim’s truck and some
of his property. Appellant told the officers that he had been
planning to kill the victim and steal his truck.
Issue 1: Batson error. Trial court erred in finding Appellant
failed to make a prima facie case of discrimination in its strikes
against four prospective jurors. CCA abated this appeal last year
in an unpublished opinion and remanded the case for a hearing
to determine whether the state’s strikes were race neutral. After
a brief review, CCA determines the strikes were race-neutral.
Issue 2: Photos of victim. Gross, close-up photos of the
victim’s corpse were unnecessary because Appellant did not
dispute the victim’s death, and other evidence was introduced

regarding its cause. CCA says these photos were not overly
gruesome and were probative of the state’s case. Therefore, trial
court did not err in admitting them.

Judgment is affirmed.

Issue 3: Hearsay. Officer’s testimony that Billy’s statement
was consistent with Appellant’s was inadmissible and violated
his confrontation rights. Billy’s statement was a product of
police interrogation, and CCA therefore presumes it is hearsay.
Although the statement itself was not introduced, the arresting
officer’s (Prince) testimony informed the jury of the general
substance of Billy’s statement and how it related to Appellant’s
statement such that Billy’s was used against Appellant without
giving him an opportunity to confront the declarant, Billy.
Under these circumstances CCA says Appellant’s confrontation
rights were arguably violated, and conducts a harm analysis as
to its admission. TRAP 44.2(a) requires reversal unless CCA
determines beyond a reasonable doubt that the error did not
contribute to the jury’s verdict. After reviewing the record, CCA
holds the error was harmless. Appellant claims the testimony
harmed him because the central issue in the case, if not the sole
issue, was whether Appellant had formed the intent to steal
the victim’s truck before he shot him. Without the reference to
Billy’s statement, he was able to discredit Prince’s testimony and
undercut the statement in his own confession that he murdered
the victim to steal his truck. CCA rejects this argument. Prince
further testified that police found other property belonging to
the victim and witnesses to the offense. Appellant was charged
with killing the victim in the course of a robbery or attempted
robbery. The state was not required to prove that Appellant had
formed the intent to steal the truck, only his property. Because
theft of the truck was not necessary to prove capital murder,
and because the jury could have inferred from this evidence that
Appellant did form the intent to steal either before or contem‑
poraneously with the murder, Appellant’s conviction for capital
murder is supported regardless of the lack of any pre-formed
intent to steal the truck. Thus, admission of the testimony did
not materially affect the jury’s deliberations and was harmless
beyond a reasonable doubt.

No. 1574-05, Dixon, Anthony, State’s PDR from Brazoria
County; Agg. Sex. Assault.

Issue 4: Exclusion of mitigation evidence. Appellant wanted
to introduce evidence that Appellant and other members of his
family had been sexually abused by family members. After a
hearing, the trial court excluded the evidence relating to any‑
one other than Appellant. Evidence that others in Appellant’s
family were abused does not by itself make Appellant more or
less morally culpable for the crime for which he was on trial.
Nor does it, by itself, make a jury’s finding of mitigation any
more or less probable than it would be without the evidence.
Evidence that Appellant himself was sexually abused is relevant
and probative when a jury is considering evidence in mitigation
of the death penalty. However, the State made clear that, not
only did it not object to this type of evidence, the substance of
the relevant evidence came in through other witnesses. Looking
at the entirety of the record, CCA cannot say that the trial court
abused its discretion in excluding the complained-of testimony.

PDR’s granted in February 2006

1. The Court of Appeals erred in finding harm in the judge’s
failure to require the state to elect where there was no evidence
distinguishing between multiple sexual assaults and no evidence
giving a time frame to the sexual assaults because of the limita‑
tions of child victim.
2. The Court of Appeals erred when it improperly used the
constitutional standard for review of harm under 44.2(a) of
the Rules of Appellate Procedure rather than the non-constitu‑
tional standard for review under 44.2(b) for failure to require
the state to elect.
No. 1219-05 Milburn, Leland Ray, Appellant’s PDR from
Hemphill County; POCS.
The Court of Appeals erred in holding that the trial court
properly refused to instruct the jury on probation.
No. 1159-05 Doty, Denise Marie Appellant’s PDR from Travis
County; Intoxication Manslaughter.
1. The Court of Appeals erred in finding admissible testimony
pertaining to a charged offense that had been expunged.
2. The Court of Appeals erred in finding evidence of Appellant’s
acquittal for an offense that was provided to the jury inadmis‑
sible.
No. 1036-05 Griffin, Adam Troy, Appellant’s PDR from Falls
County; POCS w/Intent to Deliver.
The 10th Court of Appeals erred and [sic] finding the search
and resulting arrest of Appellant were legal.
No. 1086-05 Reynolds, Jerry Glenn II, Appellant’s PDR from
Lubbock County; DWI.
Whether the Court of Appeals erred in holding that the predi‑
cate for admission of a breath test result does not require that
the breath test operator understand the scientific theory of the
breath test machine.
No. 1314-05 Westerman, H. F., Jr., State’s PDR from McLennan
County; Indecent Exposure.
						
Did the Court of Appeals fail to follow established law when it
found counsel ineffective under both prongs of Strickland for
failing to call one particular witness without regard to counsel’s
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trial strategy or the totality of the circumstances?
No. 1351-05 Cocke, Abner, Lee, State’s PDR from Bosque
County; Burglary of Habitation.
Is a state’s witness who denies complicity in the offense for which
the accused is on trial and is shown (at worst) to be only an
accessory after the fact, to be considered an accomplice witness
under Art. 38.14 of the Code of Criminal Procedure?
No. 1370-05, Clay, Willie Allen, State’s PDR from Harris
County; Capital Murder.
1.When conducting a harm analysis, must an appellate court
consider all the evidence in the record?
2. What is the proper test for analyzing harm when considering
the effects of the erroneous admission of evidence barred by
Crawford v. Washington?
No. 1443-05, Gillenwaters, David Carrol, Appellant’s PDR
from Williamson County; Telephone Harrassment.
When and how should defense counsel object at trial in order
to preserve an appellate complaint that a penal statute has been
unconstitutionally applied to him?
No. 1592-05 Dixon, L. C., Appellant’s PDR from Taylor
County; POCS.
The Court of Appeals’ decision upholding the trial courts’
determination that there was probable cause to search Mr.
Dixon’s car was not based upon sufficient evidence and was,
therefore, so weak as to make its decision, and that of the trial
court, clearly wrong.
No. 1809/1810-05, Fletcher, Tarence, Appellant’s PDR from
Dallas County; Delivery & POCS.
The Court of Appeals erred in taking judicial notice of a man‑
date issued in another case.
No. 1184-05 Howell, Patrick, Appellant’s PDR from Gregg
County; DWI.
The Court of Appeals has decided an important question of state
and federal law in a way that conflicts with a recent, applicable
decision of the United States Supreme Court; specifically, the
Court of Appeals has determined evidence to be legally sufficient
in a manner that conflicts with United States v. Booker, ___ U.S.
___, 125 S.Ct. 738, ___ L.Ed ___ (2005).
No. 1346-05 Davis, James William, Appellant’s PDRs from
Rains County; Organized Criminal Activity; No. 1348-05
Burglary of Habitation.
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1. Did the 12th Court of Appeals err in holding that the Peti‑
tioner’s issue of, under Article XVI §1 of the Texas Constitution
which mandates certain constitutional oath requirements for
elected officers, did the prosecutor in this case, by failing to
satisfy these constitutional requirements, render the judgment
void, as without merit and overruled?
2. Did the 12th Court of Appeals erred in Petitioner’s first issue
when it failed to judicially notice the petitioner’s exhibits from
the secretary of state for the first time on appeal?
3. Did the 12th Court of Appeals err in deciding an important
question of state law that has not been, but should be, settled
by the Court of Criminal Appeals?
No. 1482-05 Wooldridge, Dwayne Heath, SPA’s PDR from
Taylor County; Aggravated Assault.
Does an appellant’s double jeopardy privilege prevent the
imposition of an increased second sentence after the appellant
successfully procures a judgment against him to be set aside
on appeal?
No. 1633-05 Gutierrez, Ernest M., Appellant’s PDR from
Nueces County; POCS w/Intent to Deliver.
The 13th Court of Appeals erred in deciding that the intru‑
sion into the home was allowable under the theory of exigent
circumstances and probable cause.
No. 1765-05 Pizzo, Barry Louis, Appellant’s PDR from Grimes
County; Indecency w/Child.
Did the 13th Court of Appeals fail to consider or apply this
Court’s ruling in Francis v. State, 36 S.W.3d 121 (Tex.Crim.App.
2000), in holding that the trial court’s submission of a disjunc‑
tive in the court’s charge concerning two different offenses, both
constituting the offense of indecency with a child, was not a
denial of petitioner’s right to a unanimous jury verdict?

2006.2007 TCDLA Nominating Committee
New Slate of Candidates
directors
name

1st term ends

2nd term ends

county

district

**Vacant				
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

H. Thomas Hirsch
2008		
Mark S. Snodgrass
2007		
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Martin L. LeNoir 		
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett
2007		
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Ronald Emmett Harris
2007		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Lydia Clay-Jackson
2009		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Chris Samuelson (unexp. term)		
2007
Mike Charlton		
2009
Doug Murphy
2009		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Uvalde
Nueces
Webb
Cameron
Jefferson
Montgomery
Harris
Harris
Harris
Harris
At large
Harris

1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
11
12
12
12
13
13
14
14
14
14
14
14
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Dan Cogdell

Harris

14

2009		

associate directors
name
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Bluford Sanders
Tip Hargrove
Pat Metze
Jason Butscher
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Guillermo Gonzalez
Harold J. Danford
Jim Granberry
Ray Merino
Jarrod Walker
Clay Conrad

1st or 2nd term
2
(unexpired term)
1
2
1
1
1
1
1
1
2
1
1
1
2
1

county

district

El Paso		
Tom Green		
Lubbock		
Grayson		
Collin		
Tarrant		
Dallas		
Dallas		
Gregg		
Gregg		
Travis		
Kerr 		
Nueces		
Hidalgo		
Montgomery		
Harris		

1
2
3
4
5
5
6
6
7
7
9
11
12
12
13
14

*New board members are designated in gray.
** No one appointed in this district.

2006.2007 officers
President
Robert “Bobby” Lerma

Treasurer
Stanley Schneider

Editor, VOICE for the Defense
David Richards

President-Elect
Craig Jett

Secretary
Keith Hampton

Past-President
Randy Wilson

1st Vice-President
H.F. “Rick” Hagen		

Editor, Significant Decisions Report
Cynthia Hampton
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Become a

Fellow or a
Super Fellow

TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.
What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!

Now, you can learn the Gerry Spence Method in
a program designed by and for criminal defense
lawyers, investigators and mitigation specialists
who work in the death penalty arena.
TRIAL LAWYERS COLLEGE

DEATH PENALTY SEMINAR

T

May 8-14, 2006

his program focuses on techniques the trial lawyer, investigator and mitigation specialist can use to successfully and adequately represent and understand a defendant facing the death penalty and to defeat death and incorporates a method of teaching that the Trial Lawyers College pioneered and has
refined over the years.
At Trial Lawyers College, you learn by doing.

If you attend this seminar, you can learn valuable skills in how to personally survive
the emotional intensity of a death penalty case, to deal with your own issues while
fulfilling your obligations as an attorney and build an effective defense team.

You can learn to:
� help the jury crawl
into the hide of the
client;
� know and understand
the jury;
� discover and communicate the story in an
open, honest and
effective way;
� and, empower the jury
to stand up against the
injustice of the death
penalty.

TUITION IS $1,750

including room, board & materials

SPACE IS LIMITED.

Vice President for Court Liaison
Chuck Lanehart
Director
Pat Metze
Secretary-Treasurer
Dennis Reeves

Application Deadline is May 1, 2006

Visit www.TrialLawyersCollege.com for more
information and a downloadable application.

FACULTY
Gerry Spence will be in attendance for the entire program.
Other invited faculty include:

Milton Grimes, Cyndy Short, Dan Williams, Richard
Kammen, Grover Porter, Ed Stapleton, James Leach, Joshua
Karton, Kaitlin Larimer, John Nolte and Xavier Amador

rial
T
awyers
L College

Th u n d e r h e a d Ra n c h

(800)688-1611 • (760)322-3783 • FAX (760)322-3714 • WWW.TRIALLAWYERSCOLLEGE.COM
777 E. Tahquitz Canyon Way, Suite 321 • Palm Springs, CA 92262
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LCDLA
Officers and Directors for
2006-2007

President
Robin Matthews
Vice President for Membership
Laurie Key
Vice President for Education
Rusty Gunter
Directors
Kelly Clark
Trey McClendson

Texas Criminal Defense Lawyers Association
Publication Order Form (prices good through May 2006)
TCDLA Publications
Shipping/
Handling

Member
Price

Non-Member
Price

New! Trial Notebook ‘06

$7.00

$25.00

$75.00

Appellate Manual ‘04

$10.00

$50.00

$100.00

ALR/Occupational License Manual ‘05

$7.00

$20.00

$70.00

MANUALS / TABS / CHEAT SHEETS/ CDs / FORMS

Cheat Sheets please check cheat sheet(s) ordering
1) Texas Rules of Evidence .......................................................................
2) Making & Meeting Objections ................................................................
3) Common Drug Offenses ........................................................................
4) Lesser Included Offenses .....................................................................
5) Comparison of Accused’s Federal & State Constitutional Rights ..........
6) Expunctions ..........................................................................................
7) DWI – Suspension Periods Chart ........................................................
8) DWI – Statutes Everyone Should Know ................................................
9) Appellate Timetables .............................................................................
10) Adult Driver’s License Suspension Periods & Statutes .......................
11) Minor Driver’s License Suspension Periods & Statutes ......................

Quantity
Ordering

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
11)

1-5 ...... $2.00
6-10 .... $3.00
7-15 .... $4.00
16-20 .. $5.00

$10
each

$15.00
each

full set
$90.00

Federal Motion Forms – CD

$5.00

$25.00

$75.00

State Motion Forms – CD

$5.00

$25.00

$75.00

Texas Code Books Set
(TX Code of Criminal Procedures & TX Penal Code)

$15.00

$45.00

N/A

Texas Code of Criminal Procedure 2005

$10.00

$35.00

$85.00

Texas Penal Code 2005

$10.00

$25.00

$75.00

Texas Writs ‘06

$10.00

$50.00

$100.00

Trial Tabs

$5.00

$5.00 or
3 for
$10.00

$10.00

Criminal Evidence Trial Manual for Texas Lawyers by Murl A. Larkin ‘04

$10.00

$75.00

$200.00

Criminal Trial Strategy by Charles W. Tessmer ‘03

$5.00

$30.00

$80.00

TCDLEI Tax Exempt

CDLP Publications
MANUALS/ CDs

Quantity
Ordering

Shipping/
Handling

Member &
Non-Member Price

$7.00

$35.00

Basics of Immigration Law ‘04

* Complete payment information on reverse *

Please be sure to verify your membership status.
If you are not a current member you will be invoiced for the price difference.
Tax exempt entities must send a copy of their tax exempt form with order.
TCDLA Publication Order Form

1707 Nueces Street , Austin, Texas 78701
512.478.2514 p y 512.469.9107 f y www.tcdla.com
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Texas Criminal Defense Lawyers Association
Publication Order Form (prices good through May 2006)
Publication Order Totals (separate checks for TCDLA or CDLP orders)
TCDLA

CDLP

Taxable Publication Total:

$

Publication Total:

$

Shipping & Handling:

$

Shipping & Handling:

$

taxable subtotal: $
Sales Tax (7.25%):

taxable subtotal: $

$

Sales Tax (7.25%):

$

subtotal: $

subtotal:

*Austin residents 8.25% sales tax – walk-ins only

CDLP Total Amount Due:

Tax Exempt
$

Shipping & Handling:

$

TCDLA/LEI Tax Exempt
Total Amount Due:

$

Please check the appropriate box:

Non-Taxable Publication Total:

tax exempt subtotal:

$

 Overnight Delivery Requested

$
 Standard Delivery Requested (3-4 weeks for shipping)

$

 In-House – TCDLA Office (no S&H charge)

Payment Information (separate checks are REQUIRED for TCDLA and CDLP materials)
MasterCard

Visa

Discover

American Express

Check

name on card
card number/check number(s)

expiration date

authorized signature

*TCDLA and CDLP materials will be charged separately
Shipping Information (No P.O. Boxes)
name

phone

address

bar number
city

state

zip

*If you would like for your order to be sent overnight, please call us for a shipping price quote.

*Allow 3 - 4 weeks for processing and shipping
Send Publication Orders to: TCDLA Publications, 1707 Nueces St., Austin, Texas 78701 or FAX to 512.469.9107

FOR INTERNAL USE ONLY
payment received on:
check/CC approval #:

TCDLA Publication Order Form

amount received: $
shipped on:

1707 Nueces Street , Austin, Texas 78701
512.478.2514 p y 512.469.9107 f y www.tcdla.com

shipped by:
rec’d in system:

Updated 3/23/2006
voice form

TCDLA Membership Directory
Information Update
Calling all members. It’s time for the 2006.2007 TCDLA Membership Directory.
Please review your information from the 2005-2006 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to mvaldez@tcdla.com by May 8, 2006.
Current members as of May 30, 2006 will be included.
Questions about your membership status?
Email info@tcdla.com

Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

Membership Directory Update Form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________  office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
o Please check if you are an investigator.
o Please check if you are a member of a local criminal defense bar association.
		 Which one?__________________________________
o Please check if you are interested in advertising in the membership directory.
		 An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not
be included in the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________

TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar o
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA membe
Members of the judiciary (except honorary members) and those regularl
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

City		

State

Telephone		

Fax

E-mail		

County

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Mailing Address

Bar Card Number

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.

Last Name

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscr
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contrib
but may be deducted as an ordinary business expense. The non-deductible portion of re
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

