Mervyn Mosbacker, Jr., Houston

Bobby Lerma, Brownsville

l

l

Motion to Suppress

Break

Pleas

Opening Statements

Adjourn

Reception at Bobby and Maria Lerma’s house

1:15 pm

2:00 pm

2:45 pm

3:00 pm

4:00 pm

5:00 pm

6:00 pm

Cross Examination

Closing Statements

Break

Ethics

Lunch on your own

Sentencing Issues

Break

Judges Panel Discussion

Adjourn

8:45 am
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10:30 am
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1:45 pm

2:15 pm

2:30 pm
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Lunch on your own
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Effective Pre-Trial Motions

Fifth Circuit Update

8:30 am

10:45 am

U.S. Supreme Court Date

8:15 am
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Registration

Opening Remarks

7:45 am

thursday, february 1

the agenda

Do you practice in federal court and want to brush up on the law?
Or are you interested but don’t know where to begin? Whether a
seasoned veteran or new to federal court, you will beneﬁt from this
course. Included are Supreme Court and 5th Circuit updates, as well
as such timely topics as immigration, pretrial motions, federal pleas
and sentencing. An hour of ethics will also be featured.

the overview

Homero Martinez, Laredo

l

the course directors

—

www.tcdla.com

email mschank@tcdla.com or call 512.478.2514

questions?

fax registration with credit card information to
512.469.0512

mail registration to
1707 Nueces Street, Austin, Texas 78701

mail | fax

Sheraton South Padre Island Beach Hotel and Condominiums
located at 310 Padre Boulevard in South Padre Island, Texas. Room
rates are $79 single or double occupancy, $160 ocean view condo,
mention TCDLA room block. Call 800.222.4010 for reservations. Hotel
deadline is January 15, 2007, upon availability.

meeting | lodging location

•REGISTRATION AFTER 01.19.07 IS AVAILABLE ON-SITE ONLY

on-site registration (limited number of cds available)
q cd only
$300

•REGISTRATION WITH BOOK IS NOT AVAILABLE AFTER 01.19.07

federal public defender registration ($50 discount), order by 01.19.07
q book/cd
$250
q cd only
$200

pre-registration, order by 01.19.07
q book/cd
$300
q cd only
$250

To receive a full refund, cancellations must be received in writing two
weeks prior to the seminar. Cancellations made within two weeks of
the seminar will be assessed a 50 percent cancellation fee. Materials
will be sent on CD only.

reserve my space | materials
new member

q

q

membership fee
q

credit card (visa, mastercard, amex or discover)

payment type
check payable to TCDLA

expiration date
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:: Strike Force
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3. Let customer service representative know you want to be
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Defense Lawyers Association.
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defense lawyers, published 10 times a year.
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Expansive library of research papers from renowned criminal
defense lawyers.
:: Significant Decisions Report
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happy
holidays!

Robert Lerma

PRESIDENT’S
MESSAGE

We have just returned from San Antonio and the inauguaral “Stuart Kinard Memorial
Advanced DWI Seminar” where I was so inspired that I actually sat through almost all the
sessions. A very special thanks to Gary Trichter and Troy McKinney and all the great speak‑
ers from around the state and country who came to share their knowledge with us. I came
back DETERMINED to try all my DWI cases. We did some alcohol research of our own in
the “after five” sessions and had a great seminar. I keep being reminded that we can learn
just as much in the sessions as we do in our social hours afterwards. It is a great learning
tool for the younger lawyers to get to know speakers one on one and it encourages unity and
friendship. It’s also great for stress relief. Melissa and Tiffany deserve thanks for their hard
work. Attendance was in the 150’s or so.
   
Joseph went on to Ruidoso to the El Paso Criminal Law Group seminar and held down the
fort there. Attendance was great as well. The Capital seminar was held on the 16th and 17th
of November at South Padre Island and we are ready to run to the holidays. Reminder: our
December board meetings are in Galveston on the 7th and 8th as part of the juvenile law
semiar. We will have a couple of social events out there and have the Past President’s recep‑
tion. Please try to attend our board meetings and do your part for bettering TCDLA.
   
G
Happy holidays and good verdicts to all!
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TCDLA

staff directory
512.478.2514
Dear FRIENDS of TCDLA:

email

Thank you for all your support over the last

executive director
Joseph Martinez
jmartinez@tcdla.com.............................................26

few years. The money you raised provided
scholarships to many up and coming criminal
defense attorneys. We could not have done
this without YOU!
Special thanks to Rita Evans, Lois Wischkaemper, Terry Goranson, Claudia Hinton and the

phone extensions

assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
Tiffany Martin
tmartin@tcdla.com.................................................27

late Joan Weinberg for all the long hours you
contributed to TCDLA.
Many thanks to all the members of FRIENDS:

director of media - print & web
Voice and website information
Marisol Valdez
mvaldez@tcdla.com..............................................23

Celeste Ashworth, Sue Benner, Jane Brigman,
Kimberly Byington, Ken Case, Debbie Daniel,
Susan Darnell, Robert Ermatinger, Lori Evans,
Mistie Hagen, Casey Hardin, Laqueta Holmes,

program coordinator
seminar information
Melissa Schank
mschank@tcdla.com.............................................24

Ginger Hurley, Velma Jones, Olivia Kearney,
Michelle Looney, Paula Mackey, Theresa
Mallett, Bertha Martinez, Mary Beth McKenney, Ann Meyer, Loretta Miller, Ann Moore,
David Orr, Michele Pappas, Mary Lou Perry,
Christi Snodgrass, Loretta Sorensen, Jennifer
Van Cleef, Eve Weisfeld, Jo Ann Wilson, and
Linda Wischkaemper.
And thank you to all our members who supported FRIENDS via volunteering, purchasing

database manager
membership information
Miriam Herrera
mherrera@tcdla.com.............................................32
services clerk
publication information
Susan Fuller
sfuller@tcdla.com ..................................................22
accountant
vacant
vacant......................................................................25

merchandise or providing auction items.
Again, THANK YOU!

seminar planning assistant
Denise Garza
dgarza@tcdla.com.................................................29

Sincerely,

administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0

Joseph Martinez, Executive Director
TCDLA Staff
TCDLA Members

capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com
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sincere
gratitude ...
Special thanks to Philip Wischkaemper and John Niland, course directors for the Capital
Litigation seminar in South Padre Island. We had close to 60 lawyers. Special thanks to Maria
and Bobby Lerma, President of TCDLA, who hosted a reception at their island home.
Special thanks to Gary Trichter and Troy McKinney, course directors, for the Stuart Kinard
Memorial Advanced DWI Seminar: Cross-Examination of the Arresting Officer and Expert:
Lecture and Demonstration in San Antonio. We had more than 150 attendees at the historic
Menger Hotel.
Special thanks to Stephanie Stevens, president of the San Antonio Criminal Defense Lawyers
Association for allowing TCDLA through CDLP to co-sponsor a Nuts and Bolts seminar in
San Antonio. We had more than 120 lawyers in attendance.
Special thanks to Judge David C. Guaderrama, Judge Julie Gonzalez, Michael Gibson, Mat‑
thew DeKoatz, M. Clara Hernandez, members of the El Paso Criminal Law Group and
course directors, for allowing TCDLA to co-sponsor the 16th Annual Criminal Law Group
Seminar in Ruidoso, New Mexico. More than 75 lawyers attended. TCDLEI provided a grant
to the El Paso Criminal Law Group.
Joseph A. Martinez

Executive
Director’s
Perspective

Special thanks to Lynn Ingalsbe and Kenda Culpepper, course directors for the Operation
Texas Freedom seminar held in Abilene. We had close to 60 lawyers in attendance. Special
thanks to Randy Wilson for encouraging judges to attend.
I want to acknowledge our sincere gratuities to all the speakers who travel across the state
to present at our seminars. These seminars would not be possible without their help and
support.
The 27th Annual Prairie Dog seminar in Lubbock is January 4-5, 2007. The program has
been expanded to two full days. Please join us at the Texas Tech Law School for outstanding
speakers, top-notch barbeque, country western music and dance plus camaraderie, provided
by the Lubbock Criminal Defense Lawyers Association.
The 31st Annual Texas Criminal Trial College is March 25-30, 2007 in Huntsville. Tim
Evans and Lydia Clay-Jackson are Deans of the Trial College. Please help us recruit lawyers
to submit applications for the college. A registration form can be found on page 43 of this
issue and on our website.
I thank all TCDLA members for their support in the past year. I am honored and proud to
serve our members.
I wish each memberG
and their family a safe and enjoyable holiday.
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January 4-5, 2007
CDLP: 27th Annual Prarie Dog Seminar
co-sponsored with LCDLA & CDLP

May 4, 2007
CDLP: Indigent Defense
Dallas

January 19, 2007
CDLP: Operation Texas Freedom
Waco

May 10, 2007
CDLP: Communicating with Juries
Houston
co-sponsored with the Harris County
Criminal Lawyers Association

February 1-2, 2007
TCDLA: Federal Law - Border Style
South Padre Island
February 15, 2007
Phone Seminar
Topic TBD
February 16-18, 2007
Robert Lerma President’s Trip
Lake Tahoe, Nevada
March 8-9, 2007
TCDLA: Sexual Assault
Houston
March 10, 2007
TCDLA, CDLP, TCDLEI Board Meetings
Houston
March 9-12, 2007
Life in Balance
CDLP: Capital, Habeas and Mental Health
Dallas
March 25-30, 2007
CDLP: 31st Annual Texas Criminal Trial College
Huntsville
April 19-21, 2007
TCDLA: Mastering Scientific Evidence
co-sponsored with National College for DUI Defense
Dallas
May 1, 2007
CDLP: Indigent Defense
El Paso

June 7-9, 2007
TCDLA: 20th Rusty Duncan Advanced Criminal Law
Short Course
San Antonio
June 8, 2007
TCDLA: Annual Membership Party
San Antonio
July 12-13, 2007
CDLP: Operation Texas Freedom
South Padre Island

July 14, 2007
TCDLA, CDLP, TCDLEI Board Orientation
South Padre Island

July 20, 2007
CDLP: Operation Texas Freedom
Nacogdoches

July 26-28, 2007
President’s Retreat
Santa Fe, New Mexico

August 10, 2007
CDLP: TBD
Austin

August 17, 2007
TCDLA: DWI - Top Gun
Houston

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.

December 2006 VOICE FOR THE DEFENSE 9

the sound
of music
We’ve all been told in recent time that it is all about establishing and delivering the “theme”
of our case. Put another way, we have been told that it is all about our client’s “story”, and
that we need to be good story tellers. Why? Because it is the most effective way in which
to speak to the jurors’ hearts.
I have thought about this and remembered those whom I considered to be the best speakers
at our seminars. It began to dawn on me that these really effective speakers always hap‑
pened to be really funny. Consider this random trio of examples: Richard Haynes, Gerry
Goldstein and Doug Tinker. There is no physical similarity. There is no stylistic similarity.
They are each distinctively individual, but they are each genuinely funny. Richard Haynes
could stand up and read from the Yellow Pages and put me on the floor. What these men
have in common is that they are very good story tellers. This, of course, is why they are
so effective.
Emmett Harris

EDITOR’s
COMMENT

So, how do we go about becoming good story tellers? First of all, we must develop the ability
to see the case as a story. It cannot remain a pile of legal issues and arguments. We must
see the story. The great photographers who worked for Life magazine first recognized the
picture. Then they raised their Leicas and tripped the shutters. Once we see the story, we have
been offered several tools which should assist us. We are reminded that people remember
trilogies; i. e., things expressed in threes. (Red, white and blue; ten, two and four; Groucho,
Harpo and Chico.) We are reminded that people remember primacy and recency; i. e., the
first and last things they hear. Stan Schneider has suggested the “ten word telegram”; i. e.,
trying to sum up the entire case or story in ten words. We are reminded to “humanize” the
client by using his/her name instead of “client”, “defendant” and the like.
I would offer an additional suggestion. I believe that we can learn some valuable story telling
lessons from music. Yes, music. On a recent Academy Awards show they ran a very dramatic
scene from a movie and then ran the same scene again with the background music track
removed. It was absolutely flat the second time. If music is so capable of stirring emotions,
can it teach us something about story telling? I think so. Walk up to a piano and strike
any single key. You hear a note or pitch. If that is the only note you hear, you have no way
of knowing whether it is high or low. What makes music is that note heard in relation to
other notes, and then it becomes part of a melody. When several notes occur simultane‑
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In the arena we have no Hollywood sound track or
background music. I don’t know that anyone has tried
that yet. When we tell our client’s story we have only
the musical instrument of our voice. The voice must
be driven by the heart. We should allow it to have
highs and lows. The story should flow between loud
and soft. It should come quickly at times and slowly
at others. The story should be harmonious with its
elements or chapters agreeing with each other, not
conflicting. It should even pause with moments of
complete silence to allow points to resonate within
the jurors’ hearts.
Our stories can make music. They can sing. When
G
they do, they will be embraced by their audience.

Punishment Manual
NOW AVAILABLE!
www.tcdla.com

Become a

Fellow or a
Super Fellow

certificate replacment

ously they make a chord or harmony which may be
beautiful or discordant. Music has crescendos and
decrescendos. Sometimes it is loud, and sometimes
it is soft. Music has changes in tempo. Sometimes
it is fast. Sometimes it is slow. Music even has “rests”
when the sound stops altogether.

If you joined TCDLA
prior to September 2006
and did not receive
your new member
certificate or if you have
a damaged certificate
you would like replaced,
contact Miriam Herrera
at mherrera@tcdla.com.
TCDLA will replace it at
no cost to you.

TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.
What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
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a mandatory
minimum
sentence bites
the dust
Larry Lawyer had a problem. His client, Waldo Snerd, had been indicted for conspiracy
to distribute 50 grams or more of methamphetamine or 500 grams or more of a mixture
containing a detectable amount of methamphetamine in violation of 21 U.S.C. §§ 841(a)(1)
and 846 (“Count One”) and to possessing a firearm in furtherance of a drug trafficking
crime in violation of 18 U.S.C. §924(c) (“Count Two”).
Because of his prior criminal record, Waldo had a criminal history category of two and
was looking at a Guideline range of 151 – 188 months confinement for the drug count. On
the firearm count, he was looking at a mandatory minimum sentence of 60 months. Waldo,
though, had been helpful to the Government and Larry was familiar with U.S.S.G. §5K1.1
and 18 U.S.C. §3553(e):
•
F.R. “Buck” Files, Jr.
•

FEDERAL
Corner

§5K1.1: Upon motion of the Government stating that the defendant has provided
substantial assistance in the investigation or prosecution of another person who has
committed an offense, the court may depart from the guidelines…
18 U.S.C. §3553(e): Upon motion of the Government, the court shall have the authority
to impose a sentence below a level established by statute as a minimum sentence as to
reflect a defendant’s substantial assistance in the investigation or prosecution of another
person who has committed an offense. Such sentence shall be imposed in accordance
with the guidelines and policy statements issued by the Sentencing Commission ...

Larry knew that the United States Court of Appeal for the 5th Circuit had not previously
addressed whether a Government motion for downward departure based on §3553(e) gives
a district court the discretion to sentence an individual below the mandatory minimum of
§ 924(c)(1). In spite of this absence of authority, the Government agreed to file motions
for downward departure from the Sentencing Guidelines and the statutory minimum on
both counts pursuant to §5K1.1 and 18 U.S.C. §3553(e).
At the sentencing hearing, the district court granted both of the Government’s motions
as to the drug count, departed from the prescribed Guideline range of 151-188 months
and sentenced Waldo to 24 months imprisonment. On the firearm’s count, however, the
district court determined that it had no authority to depart below the statutory minimum
of §924(c)(1); therefore, the judge sentenced Waldo to 60 months confinement and ordered
that this sentence would run consecutive to the 24 month sentence imposed on the drug
count.
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The judge explained why he did not depart below the statu‑
tory minimum on the firearms count:
Count II is a little different. Count II has to do with the
firearm possession in furtherance of a drug trafficking
crime. The Court’s interpretation is that that’s a man‑
datory five years that’s unaffected by Section 3553E or
the 5K1 Motion. That is a special enhancement that
runs on top of any sentence otherwise handed down.
And that’s the way I’ve interpreted it in other cases
and I see no reason in this particular case to deviate
from that particular stance. Other judges may have
other ideas on that. I don’t see anything anywhere in
the U.S. 5th Circuit juris prudence [sic] indicating that
the mandatory minimum five year enhancement to
run consecutive to any other sentence handed down.
It just appears mandatory under this set of circum‑
stances to me.
Larry was convinced that the judge had erred and appealed
Waldo’s sentence. It’s quiz time: Was the judge right? Could
he have departed below the statutory minimum required by
§924(c)(1)? Could Waldo have received a sentence of less than
60 months on the firearms count if the judge thought that to
be appropriate?
These questions were answered by a panel [Circuit Judges
Smith, Wiener and Owen] of the United States Court of Appeals
for the 5th Circuit in a per curium opinion handed down on
October 18, 2006. United States v. James, ____ F.3d ___, 2006
WL 2959818 (5th Cir. 2006). [Note: Waldo Snerd was really Mi‑
chael Chad James and the district judge was the Hon. S. Maurice
Hicks, Jr. of the United States District Court for the Western
District of Louisiana.] Part of that opinion reads as follows:
This court ordinarily lacks authority to review a
district court’s refusal to depart below a statutory
minimum, but we may review de novo a district court’s
decision that it lacked the authority to do so. The dis‑
trict court’s statements at sentencing indicate a belief
that it lacked authority to depart below the five-year
sentence mandated by section 924(c)(1) despite the
Government’s section 3553(e) motion …
***
Congress gave district courts the limited authority
to sentence a cooperating defendant below a manda‑
tory statutory minimum sentence in section 3553(e),
which provides:
Upon motion of the Government, the court shall have
the authority to impose a sentence below a level estab‑
lished by statute as a minimum sentence as to reflect a
defendant’s substantial assistance in the investigation

or prosecution of another person who has committed
an offense. Such sentence shall be imposed in accor‑
dance with the guidelines and policy statements issued
by the Sentencing Commission...
The district court was correct in determining that
nothing in section 3553(e) gives a district court the
authority to impose a section 924(c)(1) sentence con‑
currently with another sentence. Section 3553(e) does,
however, give district courts the authority to sentence
below the minimum level established by statute upon
motion of the Government. Several other circuits have
recognized, either implicitly or explicity, that a district
court has the authority to depart below a minimum
sentence mandated by section 924(c)(1) after the
Government files a section 3553(e) motion for sub‑
stantial assistance. There is also no statutory provision
or jurisprudential holding that would prohibit a court
from departing below the section 924(c)(1) minimum
if the court felt that such a sentence was appropriate.
We hold that 18 U.S.C. §3553(e) applies to the manda‑
tory minimum sentences of 18 U.S.C. §924(c)(1), and
that a Government motion made pursuant to section
3553(e), requesting that the district court depart from
the statutory minimums of section 924(c)(1), gives the
district court the authority to depart from the section
924(c)(1) mandatory minimums.
Consequently, the 60-month sentence imposed by the
district court for Count Two is VACATED and the case
is REMANDED for the district court to determine
whether to exercise its discretion to depart below the
60-month statutory minimum sentence in light of the
Government’s section 3553(e) motion.
In many cases, the Government has agreed not to prosecute
an individual for a §924(c)(1) offense because the mandatory
minimum required by that statute frustrated “doing the right
thing” for a cooperating defendant. In other cases, though, the
Government has chosen to go forward with such a count in spite
of the significant assistance given by a cooperating defendant.
Now, in at least a small number of cases, United States District
Judges have the latitude to go below the mandatory minimum
and impose what they conclude to be an appropriate sentence
under the authority of James.
I do believe that the Government’s lawyer in James should be
commended for thinking outside the box and having the cour‑
age to ask Judge Hicks to impose a sentence below the statutory
minimum of § 924(c)(1) in the absence of authority supporting
such a motion. If he had not done this, James’ lawyer could never
have gotten such a favorable result on appeal.
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False
Confessions
in Response to
Authoritative Coercion

by Carrie R. Barrow B.S.,M.S., C.A.D.A.C.

In criminal law, confession evidence is a potent weapon for the
prosecution, perhaps so persuasive that eighty percent of all
criminal cases are solved by confessions, thus making all other
aspects of a trial superfluous.’1 It is, therefore, critical to know
what factors increase the risk of false confessions.
Experts in the field of psychology agree individuals can be co‑
erced into giving false confessions. Further, experts agree there
are identifiable, coercive police interrogation techniques that are
likely to produce false confessions.
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The psychological play begins within a secluded room far from
the sights and sounds of the police station. To further heighten
the tension, the interrogator is advised to sit near the suspect, to
maintain eye contact, and to invade his or her personal space.
Civilian clothing, two armless, straight-back chairs, and a desk
are all part of the commencement of this psychological play. If
certain, desired answers are given, sometimes rewards are used:
soft drinks, cigarettes, food, and/or blankets. As subtle as these
tactics may seem, such psychological reinforcements provide
great impact on suspects.
Specific problems inherent in determining if a false confession
has been given are threefold: 1) the police routinely use decep‑
tion, trickery, and psychologically coercive methods of inter‑
rogation; 2) these methods may, at times, cause innocent people
to confess to crimes they did not commit; and 3) when coerced
and resulting, self-incriminating statements are presented in the
courtroom, juries do not sufficiently often times discount such
evidence in reaching verdicts.
The basis for authoritative coercion begins in our childhood:
We are conditioned to respect and to fear, in a way, authoritative
figures. Such coercion is then reinforced throughout adolescence
and adulthood. We continually want to please and/or have the
approval of these same authoritative figures. To a degree, the
result of such coercion is cause of the commencement of our
lie-telling. Discussion of how lies commence to be reinforced
follows the earlier works of Manning (1974). We define lies as
speech acts the speaker knows are misleading or false, and are
intended to deceive. Evidence that proves the contrary must
be known to the observer. Lying is not an obvious matter: It is
socially and contextually defined with reference to what an audi‑
ence will credit. Lies are made normal or acceptable by means
of socially approved vocabularies for relieving responsibility
or neutralizing the consequences of the event. Lies commence
being reinforced in early childhood and adolescence. As a means
to escape punishment, many children had rather lie than tell
the truth.2
To a greater or lesser degree, during formal and informal ques‑
tioning, people are, influenced by cues expressed in questions
about what the questioner expects the “correct” answer to be.
These expectations may be expressed explicitly or implicitly. In
some cases, like job interviews, for example, these suggestive
cues may play a useful role for interviewees by providing some
information about what types of responses are expected from
the interviewees if they wish to succeed. However, in other situa‑
tions, acceptance by an interviewer of suggestive cues may result
in distortions and errors in responses that have unforeseen or
unpleasant consequences for the interviewee.3
Trickery by authoritative figures such as the police may be

relatively innocent in one context, but may very well have a
devastating effect on certain suspects. When employed in a
different setting, such subtle messages communicated through
changes in vocal inflection and nonverbal communication can
pose a formidable fact-finding task. In some cases, there are
police practices that can leave the defendant willing to make
any statement the officers wanted him to make.4
Other psychological techniques implemented in obtaining con‑
fessions might include only a few hours of sleep, no hot food
(or no food at all), and/or interrogation that last for hours on
end. Confinement of the suspect also increases the power of the
police in an important respect: The suspect’s ability to select
people in whom he can confide is completely within police con‑
trol. Thus, the police have a unique opportunity to exploit the
suspect’s vulnerability. In short, if the pressures of confinement
lead the suspect to confide in anyone, the police are able to tell
just about anything in order to get verbal reinforcement.
Another type of coercion is the “jail plant.” Jail plants work two
ways. One way is by getting a suspect to feel he or she needs to
show off, to be “more of a man,” and to exaggerate his story in
order to look better for other inmates. The second way is for the
“jail plant” to make the suspect feel safe and secure in talking
with the “plant.” The presence of these additionally coercive
elements undoubtedly intensifies the pressure placed upon the
suspect to make an incriminating statement.
Another form of coercion is distortion: The promise of a re‑
duction in punishment or the implication that, if the suspect
will just tell the police what they already know, a deal can be
made.
This type of coercion has great impact to persons with lower
IQ’s, because their thought process tells them that they might get
to go home. With this mindset then, these suspects will reason
that it is in their best interest to talk and be cooperative. This
type suspect may feel that, although his statement can be used
against him, this fact is not nearly so important as the fact that
it might be used in his favor.
The interrogator’s distortion of the Miranda warning is also an‑
other form of intimidation used to coerce confessions. This type
of coercion can occur when police verbally impress upon the
suspect that it is really in his own best interest for him to talk and
confess to the allegations. If the police advise the suspect that
it is best to make full disclosure, the suspect is likely to believe
the police. These suspects usually reflect back upon authority
figures who are seemingly knowledgeable and trustworthy. The
interrogating officer will often assume a non-adversarial role
in which the suspect will perceive him, not as an officer who is
attempting to elicit incriminating information, but rather as a
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friend or counselor who is truly concerned with the suspect’s
welfare. In some cases, the suspect’s perception of the officer
as a friendly figure will create extreme pressures to confess and
thus compel the suspect not only to make a statement, but to
also try with pathetic eagerness to confess to those details he
senses the police are seeking. It may be concluded then that,
when the interrogators shift to a non-adversarial role, it is
highly effective, or, when the suspect is extraordinarily sensitive
to such tactics, a real danger exists that this shift will produce
a false confession.5
Many police interrogation tactics might be held to constitute
implicit threats or promises. In the sense that the objective of
the police is to make the suspect believe that his situation will
be improved in some way if he does confess, there is also the im‑
plication that if the suspect does not confess, then his situation
will worsen. The benefits offered could be tangible as stated, or
intangible, such as an assuagement of guilt feelings or a promise
of greater respect from the interrogating officer.
In some cases, forced with these types of pressure or with these
alternatives, an innocent suspect could very reasonably decide
that it would be best to confess to anything. The evidence in‑
dicates that when an individual finds himself disagreeing with
the unanimous judgment of others regarding an unambiguous
stimulus, he may yield to the majority. Even though such ac‑
quiescence requires the misrepresentation of what the suspect
saw or believes, the suspect will not only “yield to the majority
judgment,” but will also adopt the facts suggested to him.
One of the classic deceptive practices in police manuals is the
so-called “Mutt and Jeff ” routine. “Jeff ” is the friendly interro‑
gator who begins the questioning. After Jeff employs a friendly,
sympathetic approach for a period of time, “Mutt” appears
and berates the subject. This act may be developed in various
ways. For example, the two interrogators may stage an argu‑
ment in front of the suspect. This method suggests the suspect
will be left with Mutt if he does not cooperate with Jeff, or the
same interrogator may assume both roles. A suspect who has
already spent sometime in the debilitating atmosphere of the
police station growing increasingly anxious about his fate, is
now confronted by two authoritative figures, one who seems
to be helpful, the other, hostile. The use of this strategy may be
inherently coercive.
Generally speaking, the interrogator begins by confronting the
suspect with his or her guilt. Steps included are: (1) develop‑
ing psychological “themes” that justify or excuse the crimes;
(2) interrupting all statements of denial; (3) overcoming the
suspect’s factual, moral, and emotional objections to the charges;
(4) ensuring that the increasingly passive suspect does not tune
out; (5 ) showing sympathy, understanding, and urging the
16 VOICE FOR THE DEFENSE December 2006

suspect to tell the truth; (6) offering the suspect a face-saving,
alternative explanation for his or her guilty action; (7) getting
the suspect to recount details of the crime; and (8) converting
the suspect’s statement into a full-fledged, written confession.
This technique leads many suspects to incriminate themselves
by reducing the perceived, negative consequences of confess‑
ing while, at the same time, increasing the anxiety associated
with deception.6
The validity of confession evidence falls under two types of
possibly erroneous outcomes: false negatives (when guilty sus‑
pects fail to confess) and false positives (when suspects who are
innocent confess). No one knows the rate of false confessions
nor has anyone devised an adequate method for calculating
the prevalence of such confessions. Identifying such cases is
difficult for two reasons. One, a confession may be true even if
it is coerced and even if the accused retracts the statement and
proceeds to trial, and two, a confession may be false even if the
defendant is convicted, imprisoned, and never heard from again.
Estimates of false confessions range from less than 35 per year
(Cassell, 1996) to 600 per year in the United States alone.
There are three different types of false confessions: voluntary,
coerced-compliant, and coerced-internalized. First, a volun‑
tary false confession is a self-incriminating statement that is
offered without external pressure from police. When Charles
Lindbergh’s baby was kidnapped, 200 people confessed. Why
would anyone volunteer a false confession? There are several
possible reasons. Sometimes the goal is to protect a friend or a
relative — a problem that is often revealed in interviews with
juvenile offenders. Another reason for volunteers to false confes‑
sions is the inability of mentally disabled persons to distinguish
between reality, and fantasy.
Other possible motives, perhaps more familiar to the clinical
psychologist than to the experimental psychologist, include a
pathological need for fame, acceptance, recognition, publicity
and notoriety or self-punishment, and craving of attention. In
contrast to voluntary false confessions are those in which sus‑
pects confess after intense interrogation pressures. Within the
category of coerced false confessions, it is necessary to further
distinguish between two forms of social influences: compliance
and internalization as opposed to obedience to authority.
A second type of false confession is the coerced-compliant con‑
fession that occurs when a suspect confesses in order to escape
or avoid an aversive interrogation and/or to gain a promised
reward, and/or to relieve fear and anxiety. In these cases, the
confession is merely an act of compliance. From a psychologi‑
cal point of view, coerced-compliant false confessions are the
easiest to understand as they arise when a suspect comes to
believe that the short-term benefits of confessing (e.g., being

left alone, fed, or released) outweigh the long-term costs (e.g.,
prosecution, loss of reputation, incarceration). Individuals
who are characteristically predisposed to exhibit compliance
in social influence situations may be particularly vulnerable
in this regard.
Lastly, the third type of false confession is the most interesting
— at least from a psychological perspective. Coerced-inter‑
nalized confessions are those in which an innocent person
— anxious, tired, confused, and subjected to highly suggestive
methods of interrogations — actually comes to believe that he or
she committed the crime. This type of confession is particularly
frightening because the suspect’s memory of his or her own
actions may be altered, thus rendering the original contents of
such recollections potentially irretrievable. This phenomenon
is closely related to recent laboratory and field studies involving
the creation of false memories.
There are remarkable cases involving coerced-internalized
confessions. The names, places, and dates may change, but of
these confessions have two factors in common: one, a suspect
who is “vulnerable”— that is, one whose memory is malleable
by virtue of his or her youth, interpersonal trust, naivete, sug‑
gestibility, lack of intelligence, stress, fatigue, alcohol, or drug
use and two, the presentation of false evidence such as a rigged
polygraph or forensic tests, statements supposedly made by an
accomplice, or a staged eyewitness’ identification as means to
convince the beleaguered suspect that he or she is guilty.7
The two indicators that most typically explain the coercedinternatlized confession are specific vulnerabilities of the
individual — such as tendency to become easily confused, a
lack of confidence, and the susceptibility to suggestions. The
second indicator relates to the nature and circumstances of the
police interviews.
Coerced-compliant confessions are most easily elicited through
aggressive interviewing techniques whereas coerced-internal‑
ized confessions are produced by a more gentle, yet relentless,
persuasive form of interviewing. Coerced-compliant confes‑
sions do not require private acceptance of the suggestions and
the suspect confesses only in order to escape from an intoler‑
able situation. These suspects have a tendency to be highly
suggestible individuals who had major difficulties in detecting
discrepancies between what they observed and misleading
information that had been suggested to them.
Interrogative suggestibility appears to be a special type of sug‑
gestibility bearing little resemblance to how suggestibility has
traditionally been conceptualized. Interrogative suggestibility
can be defined as the extent — within a closed social interaction
— to which people come to accept messages communicated

during formal questioning, the result of which affects their
subsequent behavioral response.
This definition of interrogative suggestibility is made up of
five interrelated elements: the nature of the social interaction;
a questioning procedure; a suggestive stimulus question; some
form of acceptance of the stimulus message; and a behavioral
response.
The first element — the nature of the social interaction — re‑
lates to the type of social interaction involved. Police interviews
are “closet interactions”: In keeping with the general character
of closet interactions—that is, a person in authority talking to
someone under his immediate control, there are informal rules
governing what is accepted from a suspect as opposed to what is
tolerated. Suspects are discouraged from initiating conversation,
asking questions, answering back, or demonstrating any kind of
outright rejection of the interviewing officer’s authority.8
The second distinguishing feature of interrogative suggest‑
ibility — a questioning procedure — is that the intervention
involves at least two participants. Most commonly, questions
used in this procedure relate to factual material the interroga‑
tor wishes to obtain about what a person has seen, heard, or
done, and such questions may also involve emotional material
or opinions. This feature makes interrogative suggestibility very
different from traditional types of suggestibility that are almost
exclusively concerned with motor and sensory experiences of
the immediate situation.
The third distinguishing feature of interrogative suggestibility
— suggestive stimulus — takes the form of leading questions;
that is, questions that are phrased in such a way as to suggest
the wanted or anticipated answer. Because such questions com‑
municate certain expectations and promises, leading questions
often produce distorted responses. People are generally not
passive recipients of suggestive influences from others. Such
influences are best construed as arising through the existence
of a particular relationship between a person, the environment,
and significant others within that environment. People faced
with an interrogative situation will cognitively evaluate their
predicament and, as a result, adopt various ways of coping
with the situation.
Such coping mechanisms fall into three groups: active cognitive
— comprising attempts to manage one’s thoughts and appraisal
of the stressful situation; active-behavioral — referring to overt
behavioral attempts to deal directly with the predicament;
avoidance coping — referring to cognitive or behavioral at‑
tempts to avoid confrontation with the stressors. The choice
of strategy adopted depends upon a person’s appraisal of the
interrogative situation within the context of perceived coping
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options and that person’s expected consequences.
The first step in the suggestion process concerns individual
decision-making. The initial decision is rarely a problem: Most
people are mentally clear as to what they intend to answer. The
second decision is crucial to suggestibility. The three most im‑
portant antecedents to a suggestible response are (i) a sense of
uncertainty, (ii) interpersonal trust, and (iii) certain expectations
the witness holds during interrogations.
These components form the basis for the theoretical frame‑
work presented here for conceptualizing the psychological
process involved in interrogative suggestibility. There are certain
people who have a tendency to be susceptible to suggestible
responses:
a) those who have a suggestible, general cognitive set
and coping strategies;
b) those who have “limited” cognitive processing capac‑
ity and functioning;
c) those with irrational cognitive patterns, such as
unrealistic expectations and approval needs; and
d) those who employ debilitating coping strategies
when faced with difficult information-processing
situations.
The three factors — external pressure, internal pressure and
proof — appear to comprise the most significant reasons as to
why criminals confess. The proof factor is best described as the
suspect who sees no point in denying the offense and believes
the police will eventually prove the offense. External pressure
clearly relates to an external pressure to confess. It is pressure
attributed to the police. The content of this factor indicates
fear of the police, as well as fear of being incarcerated. Internal
pressure means suspects feel guilty about the offense and have
the need to own up to what they have done.9
Although frequency is undocumented, there is evidence that
genuine, false confessions do sometimes occur in criminal
cases. A thorough psychological assessment can often provide
the court with important information concerning the suspect’s
vulnerabilities that may have been pertinent during police
interrogation. However, such vulnerabilities should not be
equated with silence or innocence (i.e., both suggestible and
non-suggestible individuals are capable of committing crimes).
Such characteristics are merely predictive of the likelihood of
erroneous testimony and not of general criminal conduct. Fur‑
thermore, many highly vulnerable and suggestible individuals
can undoubtedly give reliable and accurate testimony when
carefully interrogated.
In practical terms several possibilities for false confessions exist.
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The first such possibility is that the statement may be completely
false and reasons for the admission, for example, might include
that the suspect was coerced into making the statement; or the
suspect wanted, for one reason or another, to relieve the im‑
mediate stress of the situation; or the suspect believed that, at
the time, he was giving an accurate and truthful statement. The
second such possibility is that the statement may be accurate in
part but contains serious errors in other parts. The third such
possibility is that the statement contains no major or serious
inaccuracies, but the statement is eventually retracted because
the suspect wants to “get off,” the suspect fears going to prison
or other consequences, or the suspect is advised by his attorney
to retract the statement.
False confessors fall into two distinct groups. The first such
groups is comprised of those confessors who confessed because
they believed at the time they probably had committed the
crime, but later realized that this may not have been the case.
This phenomenon is called “memory distrust syndrome.” For
one reason or another, the suspect does not trust his or her own
accounts of events, and begins to accept information suggested
by the police, even to the extent that he may subsequently con‑
fess to a serious crime.
The second such group of confessors is comprised of those who
claim to have been fully aware they were confessing to things
they had not done, but, for example, did so in order to relieve
pressure concerning the immediate situation in the belief that
the alleged account could be amended at a later date.
The Gudjonsson Suggestibility Scaleand Intelligence Testing
is a much needed tool for interrogators to use prior to the
commencement of interrogation of any suspect. To a certain
degree, it is possible, with the use of this test, to decrease false
confessions. There are risks of eliciting unreliable statements
in psychologically vulnerable individuals and understanding
memory processes is relevant to the assessment of internalized
false confessions.
Findings in present studies give no indications as to the fre‑
quency with which persons interviewed by police falsely confess.
All that can be concluded is that a high proportion of prison
inmates claim to have made a false confession during a police
interview at sometime in their juvenile or adult life. A great
majority of these false confessions are never retracted.
Additionally, such studies highlight the risks of false confes‑
sions during police interviewing, even within an inquisitorial
system where there are stringent corroboration requirements.
Because they appear to be infrequently retracted, such cases
may go largely unnoticed by the judiciary.
Major changes have taken place in recent years in the way con‑

fession evidence is dealt with by the courts. The admissibility
of a defendant’s confession into evidence is increasingly being
disputed on the basis of oppression, unreliability and fairness.
Of particular importance in many of these cases are psychologi‑
cal vulnerabilities, such as learning disabilities, suggestibility,
compliance, acquiescence, and the inability of some suspects
to cope with interrogations and custodial confinement. The
changes in the way courts view confessions are a result of recent
judgments in the courts of appeals in a number of cases where
confession evidence was considered unreliable. An additional
reason for such changes is the increased recognition by the
judiciary that false confessions can occur, even in the absence
of police impropriety.
Our scientific understanding of why and how false confessions
occur is still limited by the lack of systematic research into
this phenomenon. However, considerable progress has been
made in recent years, and with continued research and analy‑
sis, future cases of false confessions will be more thoroughly
understood.
In conclusion, to provide better guidance in these regards, fur‑
ther research is sorely needed. Whether the focus is on police
and suspect interactions in the interrogation room, false confes‑
sions, or juries’ reactions to such evidence when presented in
court, the topic deserves far more attention and scrutiny than
it has previously received.
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When The Innocent

A Disabled Man’s Struggle with Justice

“For Terry, it was very simple. He trusted me, he believed in me, and he had faith in my ability.”
Mark Faucett — Attorney for Terry

He limped like a tough, old stallion that had barely survived the attack of another determined predator, wounded, yet proud and unwilling to give up the fight. That was my
first impression of Terry.1
As the cell door in the attorney meeting room slammed shut behind him, he limped to
the cell bars that separated us and slowly sat down on the metal bench. I asked him right
away if he’d been hurt when he was arrested, or if he had “been hurt in here.” (“Here”
being the county jail.) “No sir,” he answered politely. “I’m like that.” “What do you mean,
you’re ‘like that?’” I asked. He then pointed to his left arm: Atrophied and useless, it hung
to his side at a 45-degree angle. I was surprised, but I tried not to stare, and gently asked
if he’d had a stroke. “No,” he said softly. “Bout 15 years ago, I was in a bar mindin’ ma’
own business, when somebody hit me over ma’ head with a leg from a busted chair. It
crushed ma’ skull and they had to put a plastic plate in the top of ma’ head,” he said
in a matter of a fact manner. “That’s why I got this limp and ma’ arm ain’t any good.”
“Who hit you?” I asked. “I dun’ know, never found out.”
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I

had been appointed by the court to

subject and advised him he was drinking during prohibited

represent Terry and with the exception of

hours.” According to Terry, however, he was ordered off

jailers and other county personnel, I was

his patio and told to accompany the officer to his patrol

the only “free world” person he had seen

car — hardly a consensual encounter.

since he was arrested. He was wary, but,
after some reassurances that I was “on his

A quiet and respectful man, Terry complied with the

side,” he began to tell me his story.

officer’s demand and limped to the patrol car. Although
he had consumed a negligible amount of alcohol, the

Completely disabled, Terry received a $540.00 monthly

officer was adamant that Terry had been associated with

disability check from the United States government to

the earlier party and was intoxicated.

feed and clothe himself and to pay his rent. To make ends
meet, he had moved in with an aunt, who, like Terry, was

It is painfully obvious to anyone who has ever laid eyes

also disabled — the victim of a massive heart attack that

on Terry that he is a severely crippled man. He has a

had permanently incapacitated her. Pooling what little

pronounced, stumbling gait and a left arm tremor that

money they received each month from the government,

resemble the tragic suffering of one who has endured

Terry and his aunt lived in the only affordable housing avail-

severe palsy. It simply defies logic that any rational law

able to those on limited, fixed incomes: a rundown, shabby

enforcement officer, or even an inexperienced layman,

apartment complex plagued by an over-abundance of

could reasonably conclude that Terry’s physical state

rats, roaches and poor plumbing.

indicated alcohol impairment.

As we talked, I learned Terry had been arrested outside his

Although lucid and wanting to help, the brain injury that

apartment at 3:00 a.m. in the morning by an officer with

Terry had suffered occasionally left him confused and un-

the small city police department where he lived: A police

able to chronologically articulate certain events that had

department that had long ago decided Terry’s apartment

happened to him. He was, however, able to remember

complex was a target-rich environment, replete with nu-

that the officer who arrested him did not like him for some

merous, low income, and jobless individuals incapable of

reason and had “bothered him in the past.”2

mounting a real defense to some of the weaker charges
commonly filed against them.

According to the Complaint and Information, police and
prosecutors had charged Terry with Failure to Identify him-

Earlier in the evening Terry and a friend had stepped out-

self “by intentionally giving a false and fictitious name to ...

side to sit on Terry’s enclosed patio where they could relax

, a peace officer who had lawfully arrested or detained ...

and talk. At the same time, neighboring tenants — not

Terry[.]” The charge, of course, was a Class B Misdemeanor

associated with Terry and not on his premises — had been

that carried a potential six month jail term and a possible

drinking late into the night, leaving behind them a wake

$2,000.00 fine. Nervous and unsure why the police were

of spent beer cans and bottles. Eventually, of course, the

bothering him, Terry had given them a different name. The

local police arrived, ostensibly to make a security check

police immediately cuffed him and then searched him

of the apartment complex, but, in reality, to check for

and his wallet. When the police opened his wallet, his ID

narcotics, investigate, and terminate any further drinking

revealed his true identity.

or loud noise.
Although Terry had never been convicted of a crime and
Following a littered trail of crushed beer cans and empty

was cleared for warrants, he was arrested anyway and

bottles in the common area, a police officer eventually

taken to the county jail where he sat for nine days before

made his way toward Terry’s patio. In his Probable Cause

he was released on a Personal Recognizance Bond. He

Affidavit, the officer stated, “While conducting the prop-

was ordered to return three weeks later for his first court

erty check, I observed a hispanic male that stumbled as

appearance.

he walked. The hispanic male was in a public area of the
apartment complex with a beer in his hand. I observed

How could this proud, 38 year old, crippled man be a

about fifteen empty beer bottles on the balcony where

threat to anyone, I thought? Moreover, not once had I

the hispanic male was standing. I identified myself to the

heard him whine or complain about the injustice of the

December 2006 VOICE FOR THE DEFENSE 21

dilemma in which he found himself. Although he never

had ever seen him smile. “Thank you,” I told him. “Your

came right out and said it in so many words, for Terry it

cooperation made my job easy.” Then he slowly turned

was very simple: He trusted me, he believed in me, and

and headed for the elevator and I went back into the

he had faith in my ability.

courtroom to grab my briefcase.

As I stood up to leave after our first meeting, it was finally

About 20 minutes later, as I drove out of the courthouse

clear that the only real crime Terry was guilty of was being

parking lot and turned the corner to go back to my office,

poor and infirm. Now, all I had to do was convince a very

there was Terry limping down the road toward the city

tough prosecutor that there was a serious probable cause

where he lived. He had no family or friends or anyone upon

problem with the State’s case.

whom he could rely for a ride to court, so as the sun came
up, he had started limping to the courthouse.

In court, as I reviewed the facts provided in the district
attorney’s file, it was clear the probable cause stated

I quickly pulled my car up next to him and offered him a

by the police would not justify the arrest of Terry. (The

ride to his apartment. He appeared both shocked and

district attorney in this particular county has an “open file

grateful. “Ya’ sure?” he asked in amazement. I know you’re

policy.”)

awfully busy.” “Don’t worry about it,” I said. “Get in and
I’ll give you a ride home.” With his bad leg, he awkwardly

Later, as I spoke with the prosecutor and stated what I

moved himself into the front seat, closed the door with his

believed had happened when Terry was arrested, she was

good hand, and we headed toward his apartment. “Ya’

firm that she could defeat any “Motion to Suppress” I might

sure saved me a lotta’ walkin’,” he sighed. “No problem,”

choose to file and was equally certain, should my client

I answered. “Glad I could help.”

decide to take his chances with a jury, win a conviction
on him for “failure to ID.” I felt sick to my stomach. Would

After about a mile however, he abruptly directed me,

the district attorney’s office really put this man through a

“Right here!” I was momentarily puzzled, but I pulled over

trial on these facts? How could I convince her that the

to the side of the road in front of a different apartment

factual information in the Probable Cause Affidavit did not

complex. These were not the apartments where he had

measure up with the physical dilemma my client faced

been arrested. “Here?” I asked. “Yes sir. I took your advice

every day of his life? Then it hit me!

and moved to a different apartment, and a different city,”
he said with pride. “I live right up there,” pointing to his

Terry was sitting in the very back of the courtroom, and if

new upstairs apartment. “That’s great!” I said. “They’re

I asked him to come up front to sign a court reset form,

much nicer!” “Thanks!” he said. Then he opened the car

he would have to pass in front her. There was no way she

door and slowly moved himself out of the car. “Good

could miss him. “My client doesn’t know I’m about to do

luck!” I yelled as he shut the door and started toward the

this,” I said, “but I’m going to ask him to come up and

apartment stair to his new home. “Thanks!” he answered.

sign a re-set form. If nothing else, would you mind, very

I watched as he painfully made his way to the top of the

discreetly, observing him as he walks up to sign the re-

stair, opened his front door, and turned back toward me

set?” That was fine with her, but she reminded me she still

with a smile and a wave.

had several other lawyers and cases to cover that day.
“Terry, could you come up front for a moment, please?” I

Like so many other cases in the judicial system, Terry’s

asked. He slowly got up from his seat and limped toward

case would quickly be forgotten. For his trouble, he had

the front of the courtroom. “Okay, I see what you mean,”

received a hand shake and a ride home from his lawyer

she said. “Give me a minute. I want to look at the reports

— hardly compensation for the indignity he had endured.

and the PC again.” Terry and I sat down on the front row

Yet, to a man who lived with so little, it was real justice,

and waited. Finally, as the prosecutor closed her file, she

a decent victory. It also said way more than I cared to

glanced up at me, looked Terry over sternly, and said

contemplate about the “power of the state,” a danger-

“Allright, I’m dismissing it.”3

ous intoxicant indeed.

Outside of the courtroom, as we shook hands, Terry shyly
smiled and said, “Thank you, sir!” It was the first time I
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Mark Faucett is a solo practitioner in Fort Bend

endnotes

and Harris Counties, Texas. His practice is
1

2

3

To preserve client confidentiality, Terry is referred to by his first name
only.

geared toward criminal and family law matters. He received his undergraduate degree
from San Diego State University and is a 1989

A check stolen from Terry was poorly forged. The check was
later cashed by an unknown thief. Terry, of course, was promptly
accused of the forgery and arrested. This matter however, was
dismissed when his attorney and the prosecutor recognized
that Terry was the actual victim of forgery as opposed to the
perpetrator of the crime.

graduate of South Texas College of Law.
Contact information: 210 South Third Street,
Richmond, Texas 77469. 281.342.9474 telephone, 281.342.9183 facsimile, 281.687.6500
cell or markfa@worldnet.att.net.

The Motion to Dismiss and Order stated the following: “No PC &
Defendant was stumbling due to being handicapped.”
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War Story
I
from a criminal defense attorney

n the early 60s, right after I had moved to Corpus Christi and decided I only wanted to practice
criminal defense law, we had a white-haired lawyer from Smith County whose name was Travis
Smith. Travis was accredited with the saying, “One thing sure in the practice of law, is that if you
don’t get your fee when you need it, you will damn sure need it when you do get it!” And another,
“If I had all the checks just mailed to me, I wouldn’t be so broke. Why I had a letter from a client one time
that said, ‘Mr. Smith, I would have put a check for what I owe in this letter, but I had already sealed the
envelope.’”
Excuse the digression, but Travis always wore a size 7.5 silver belly Stetson with a 4” brim.
In those days the 105th District Court was presided over by Hon. J. D. Todd, one of the best and toughest
jurists ever to straddle the bench. An ex-DA and an excellent politician, Todd was tough on the prosecution and ruthless to the defense lawyers (unless he liked you, which luckily he did me). His habit was to
call his entire docket on Friday (going back for years on old cases) and demand an announcement from
both sides. That was the time we got $10 on a plea and $50 per day in a capital case (and I think $30 per
day on trials of other felonies).
As you went into his courtroom, there was a grey countertop banister around where the clerk sat that then
ran across the courtroom toward the jury box. Friday mornings would find Travis Smith’s Stetson turned upside down on the corner of that banister. If you did not want to go to trial or were not ready, you dropped
a $10 or a $20 bill in the hat. Judge Todd knew what was going on, and he did not take a “not ready”
from the DA, so when you stood up and said “Ready, Your Honor and we want a trial Monday,” you were
placed first on the docket to pick a jury starting Monday. And you got all the money in the hat as well as
the heartfelt thanks (and envy) of the other lawyers. ‘Course it was mostly the appointed cases that “felt
for the felt” as we called it, but you were going to have to try it anyway. The sooner you got rid of it the
better, and besides you got the “felt.”
Judge Todd also tried to help lawyers. Knowing that they could only get $10 on a plea, he would ration
the plea cases on Friday, giving a lawyer 5-10 cases, and then the next week, give the same to another
lawyer. Helped, too!
By Marvin Foster
If you have a story you’d like to share, please send it to Marisol Valdez at mvaldez@tcdla.com
or Cynthia Hampton at champton@tcdla.com for publication in an upcoming issue.
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Long distance clients are now within my reach.

With FindLaw® on my side, I have:
•
•
•
•

Added distance to my drives
Significantly more traffic to my Web site
Increased my client base (and shot selection)
Expanded the geographical reach of my practice

David Breston
David A. Breston Law Firm
Houston, TX

“Since January 2006, my FindLaw Web site has been averaging over 2,000 hits per month.
Once I started using FindLaw for my Internet efforts, I noticed a tremendous spike in the number of
hits to my Web site, and a significant drop in the number of strokes on the golf course. With
FindLaw’s help, I have expanded my practice from the Houston metropolitan area to all of Texas.”
To see more of David Breston’s story, or to learn how FindLaw can help you gain new clients,
call 1-866-44FindLaw (1-866-443-4635) or visit LawyerMarketing.com/CM/Clients/Breston.asp.

© 2006 FindLaw, a Thomson business 8/06
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NO. ___________________
STATE OF TEXAS
vs.
____________________________
DEFENDANT

§
§
§
§
§

IN THE DISTRICT COURT
341st JUDICIAL DISTRICT
WEBB COUNTY, TEXAS

MOTION TO BE RELEASED ON PERSONAL BOND
OR FOR REDUCTION OF BOND PURSUANT TO
TEXAS CODE OF CRIMINAL PROCEDURE ART. 17.151
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes _____________________, Defendant, by and through undersigned counsel, and respectfully requests
that this Court release him on personal bond or reduced bond pursuant to Texas Code of Criminal Procedure Article
17.151, and in support thereof shows the following:
I.
______________ is presently incarcerated and charged by indictment with the felony offenses of murder F/1; and
engaging in organized criminal activity F/1 arising from the same incident. ______________ was not indicted until
November 9, 2004, some 103 days after the commencement of his detention.
II.
Pursuant to these charges, ______________ has been continuously confined in the ______ County Jail since
July 30, 2004. ______________ was indicted on November 9, 2004, some 103 days after the commencement of his
detention.
III.
Texas Code of Criminal Procedure Article 17.151 mandates that a defendant be released either on personal bond
or on a reduced bond if the State is not “ready for trial” within 90 days after commencement of his detention for a
felony. Ex Parte Rowe, 853 S.W. 2d 581 (Tex.Crim.App. 1993); Ex Parte Venegas, 116 S.W. 3d 160 (Tex. App.—San
Antonio 2003). Where no indictment has been returned within the 90 day period, the State cannot be “ready” within
the meaning of Article 17.151. Ex Parte McNeil, 772 S.W.2d 488 (Tex. App.—Houston [1st Dist.] 1989).
The instant case falls squarely within the mandatory language of Article 17.151. More than 90 days have passed
since the commencement of ______________ detention, and no indictment was returned during that time. The fact
that an indictment may have been returned after the 90 day period is of no consequence and offers no relief to the
State “The legal maneuvering by the State to obtain two indictments from one criminal episode does not alter the
fact that McNeil was held for over 90 days before she was indicted on any charge.”) (emphasis in original). Id at 491.
See also Beckcom v. Texas, 938 S.W.2d 780,782 (Tex. App.—Corpus Christi 1997).
In such a situation such as ______________, Rowe dictates only two options: “release on personal bond or reduce
the bail amount.” Rowe, 853 S.W.2d at 582. If the court chooses to lower the amount of bail required, the court must
reduce the bail “to an amount that the record reflects an accused can make to effectuate release.” Id at 582. See also
Venegas, 116 S.W.3d at 164, footnote 1.
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WHEREFORE, PREMISES CONSIDERED, ______________ prays the Court grant this Motion and release
him on personal bond or, in the alternative, that the amount of bond be reduced to an amount ______________
can post. ______________ prays for an expedited hearing on this motion.
		

Respectfully submitted,

		
		
		
		
		

JUAN RAMON FLORES
201 W. HILLSIDE SUITE 17
LAREDO, TEXAS 78041
TELEPHONE: 956/728‑1477
FAX:
956/728‑1491

		
		
		
		

By:_____________________________
JUAN RAMON FLORES
State Bar No. 07164470
Attorney for Defendant

CERTIFICATE OF SERVICE
This is to certify that on November 12, 2004, a true and correct copy of the above and foregoing document was
served on the District Attorney’s Office, Webb County, 1110 VICTORIA, SUITE 401 LAREDO, TEXAS 78040, by
hand delivery.

		
		

________________________________
JUAN RAMON FLORES
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STATE OF TEXAS
vs.
____________________________
DEFENDANT

NO. _______________________
§
§
§
§
§		

IN THE DISTRICT COURT
341st JUDICIAL DISTRICT
WEBB COUNTY, TEXAS

ORDER FOR A SETTING
On ____________________, 2004, Genaro Tellez filed led a Motion to be Released on Personal Bond or for Reduc‑
tion of Bond Pursuant to Texas Code of Criminal Procedure Art. 17.151. The Court finds that the party is entitled
to a hearing on this matter, and it is THEREFORE ORDERED that a hearing on this motion is set for
,
at
.
Signed on

___________________________________________________.
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________________________________
Judge Presiding

NO. ___________________________
STATE OF TEXAS
vs.
____________________________
DEFENDANT

§
§
§
§
§

IN THE DISTRICT COURT
341st JUDICIAL DISTRICT
WEBB COUNTY, TEXAS

ORDER
On ____________________, 2004, came on to be considered ______________________ Motion to be Released
on Personal Bond or for Reduction of Bond Pursuant to Texas Code of Criminal Procedure Art. 17.151., and said
motion is hereby:
(GRANTED/DENIED)
_____________________________ is hereby released on a personal bond.

		

________________________________
Judge Presiding
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December 2006

SUPREME COURT
No criminal cases have been handed down as of the date this issue went to print. The
Court did grant cert in three Texas death penalty cases. All are set for argument on January
17, 2007. Justice Stevens also issued a statement upon denial of a petition for cert regarding
whether deferred is a “final judgment” for purposes of the AEDPA’s statute of limitations.
Granted 9/6/06
LaRoyce Lathair Smith v. Texas, No. 05-11304 (185 S.W.3d 455)
Questions Presented:

Cynthia Hampton

(1) Is it consistent with the Supreme Court’s remand in this case for the Texas Court of
Criminal Appeals to deem the error in Smith’s case harmless based on its view that the jurors
were in fact able to give adequate consideration and effect to Smith’s mitigating evidence
notwithstanding the Supreme Court’s conclusion to the contrary?
(2) Can the Texas Court of Criminal Appeals, based on a procedural determination that
it declined to adopt in its original decision that the Supreme Court then summarily reversed,
impose on remand a daunting standard of harm (“egregious harm”) to the constitutional
violation found by the Supreme Court?
Granted 10/13/06
Abdul-Kabir, Jalil v. Quarterman, Nathaniel, No. 05-11284 (418 F.3d 494)
Brewer, Brent Ray v. Quarterman: No. 05-11287 (442 F.3d 273)
Questions Presented:

Tim Crooks

(1) Do the former Texas ‘special issue’ capital sentencing jury instructions — which
permit jurors to register only a ‘yes’ or ‘no’ answer to two questions, inquiring whether the
defendant killed ‘deliberately’ and would probably constitute a ‘continuing threat to society’
— permit constitutionally adequate consideration of mitigating evidence about a defendant’s
mental impairment and childhood mistreatment and deprivation, in light of this Court’s
emphatic statement in Smith v. Texas, that those same two questions ‘had little, if anything,
to do with’ Smith’s evidence of mental impairment and childhood treatment?
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(2) Do the Supreme Court’s recent opinions in Penry v.
Johnson (2001) and Smith, both of which require instructions
that permit jurors to give ‘full consideration and full effect’ to
a defendant’s mitigating evidence in choosing the appropriate
sentence, preclude the 5th Circuit from adhering to its prior deci‑
sions -- antedating Penry II and Smith – that reject Penry error
whenever the former special issues might have afforded some
indirect consideration of the defendant’s mitigating evidence?
(3) Has the 5th Circuit, in insisting that a defendant show as
a predicate to relief under Penry that he suffers from a mental
disorder that is severe, permanent or untreatable, simply resur‑
rected the threshold test for ‘constitutional relevance’ that this
Court emphatically rejected in Tennard v. Dretke?
(4) Where the prosecution, as it did here, repeatedly implores
jurors to ‘follow the law’ and ‘do their duty’ by answering the
former Texas special issues on their own terms and abjuring any
attempt to use their answers to effect an appropriate sentence,
is it reasonably likely that jurors applied their instructions in a
way the prevented them from fully considering and giving effect
to the defendant’s mitigating evidence?

Statement Respecting Denial of Cert – Justice Stevens
In Caldwell v. Quarterman, No. 05-10671, the petitioners
sought review from a 5th Circuit decision holding their writs
were time barred because they were filed more than a year
after their deferred adjudication orders had been entered. In
Caldwell v. Dretke, 421 F.3d 521 (5th Cir. 2005), the court held
the SOL should run from the date of deferred, not the date the
order revoking deferred was entered. Justice Stevens notes the
petition raises the question whether a Texas order of deferred
adjudication probation is a “judgment” under the AEDPA,
which requires the writ to be filed within one year after a final
judgment is entered. A final judgment consists of a determina‑
tion of guilt or innocence, and the imposition of a sentence. A
deferred does not qualify because there is no finding of guilt,
and no sentence assessed. Plus, under Texas law, deferred is
neither a final conviction nor a judgment. Thus, deferred cannot
technically be a judgment under the AEDPA. However, the 5th
Circuit’s non-literal reading of the statute is appropriate here
because it is consistent with Congress’ intent to curb abuse of
the writ and address problems of unnecessary delay. Also, the
lower court expressly limited its holding to instances where a
petitioner brings an untimely challenge to substantive issues
relating to an original order of deferred. It did not foreclose
timely challenges to such orders, or timely challenges to the
sentencing aspects of the revocation proceedings. The 5th Circuit
also did nothing to upset the practice of deferred adjudication
itself, which confers considerable benefits upon defendants
who do not violate the terms of their probations. This narrow
holding is unlikely to produce injustice. Accordingly, the denial
of certiorari is appropriate.

5th CIRCUIT
No plain error in trying case after deporting witnesses; weird
closing argument was OK.
United States v. Gonzales, 436 F.3d 560 (5th Cir. 2006)
(1) It was not plain error to try defendant (for criminal
violations of civil rights, 18 U.S.C. §242) even after the govern‑
ment deported two alien witnesses with material testimony; 5th
Circuit noted that it had never decided whether it was necessary,
in order for a defendant to make out a claim of denial of com‑
pulsory process under United States v. Valenzuela-Bernal, 102
S. Ct. 3440 (1982), for that defendant to show – in addition to
prejudice from the deportation of the witnesses (in the form of
a plausible showing of material and favorable testimony from
the witnesses) – also that the government acted in bad faith, as
the Seventh, Ninth, and Tenth Circuits have held; without such
a showing of bad faith, it could not be said that there was plain
error under Valenzuela-Bernal; the 5th Circuit once again pre‑
termitted whether it would require such a showing of bad faith
in a properly preserved case not subject to plain error review.
(2) District court did not abuse its discretion in implement‑
ing unorthodox closing argument scheme in which (1) defen‑
dants each gave a partial closing argument in the afternoon of
one trial day, and (2) the government gave a “mini-rebuttal” the
following morning, followed by (3) the remainder of the defen‑
dants’ closing arguments, and (4) the government’s rebuttal; it
was the defendants’ idea to give a partial closing argument, and
the “mini-rebuttal” afforded to the government did not give the
government any unfair advantage.
Louisiana robbery conviction is a “violent felony” for guideline purposes.
United States v. Brown, 437 F.3d 450 (5th Cir. 2006)
The offense of simple robbery under Louisiana law quali‑
fies as a “violent felony” under 18 U.S.C. § 924(e) (the Armed
Career Criminal Act) and its accompanying Guideline (USSG
§4B1.4).
Case remanded for appointment of defense expert and resentencing.
United States v. Hardin, 437 F.3d 463 (5th Cir. 2006)
District court reversibly erred in rejecting, without a hear‑
ing, court-appointed counsel’s request, under the Criminal
Justice Act, for appointment of an expert (a forensic chemist)
to testify as to the nature of “bones” (a by-product of the meth‑
amphetamine production process) and particularly whether
“bones” could be considered a mixture or substance contain‑
ing methamphetamine so that its weight could be counted in
assessing drug quantity under the Guidelines; accordingly, the
5th Circuit vacated the sentence and remanded for resentencing
following (1) appointment of defendant’s chemical expert; (2)
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a hearing respecting the nature and character of “bones”; and
(3) any changes in the Guidelines resulting from the findings
made after that hearing.

Where defendant was initially sentenced as an armed career
criminal under 18 U.S.C. §924(e) based on three prior convic‑
tions, one of which was later discovered to be an incorrect
basis for sentence enhancement, there was no error when, on
resentencing following the grant of §2255 relief based on defense
counsel’s failure to make that objection, the district court al‑
lowed the government to produce proof of another conviction
that did validly support the §924(e) enhancement; this did not
constitute an impermissible “second bite at the apple” where,
in his uncontested plea agreement, defendant clearly agreed
that he should be sentenced with the application of the §924(e)
enhancement and that the appropriate disposition of the case
was a specific sentence of 15 years’ imprisonment (only available
with the §924(e) enhancement).

the district court had pronounced if “the Guidelines are declared
unconstitutional” or if “it’s determined that [the Guidelines] can
be applied in a Constitutional manner by adhering to the rules
set out in Blakely [v. Washington, 542 U.S. 296 (2004)]; here, as
in United States v. Adair, 436 F.3d 520 (5th Cir. 2006), the first
condition for the alternative sentence — namely, the complete
unconstitutionality of the Guidelines — did not occur since,
rather than striking the Guidelines in toto, the Supreme Court
in Booker merely declared them advisory; as to the second con‑
dition for the alternative sentence, 5th Circuit held that there
was no way for it to discern precisely what the district court
meant when it conditioned defendant’s alternative sentence on
the Supreme Court’s application of Blakely to the Sentencing
Guidelines; nor was there anything in the record suggesting that
the district court anticipated Booker’s remedial holding and
considered the Sentencing Guidelines as only one factor among
others listed in 18 U.S.C. §3553(a) in determining defendant’s
sentence; accordingly, because neither trigger for imposing the
alternative sentence was met, it was, in light of Adair and in light
of the ambiguity surrounding the lower alternative sentence,
more appropriate simply to vacate the sentence and to remand
for resentencing in light of Booker.

Connecticut 2nd-degree assault was a crime of violence for
guideline purposes.
United States v. Torres-Diaz, 438 F.3d 529 (5th Cir. 2006)

Appeal waiver not enforced where not affirmatively invoked
by gov’t; case remanded for resentencing in light of Booker.
United States v. Lang, 440 F.3d 212 (5th Cir. 2006)

Defendant’s prior conviction for second-degree assault
under Connecticut law was a “crime of violence” under USSG
§2L1.2; using the Model Penal Code’s definition of “aggravated
assault” as providing the “generic, contemporary meaning” of
the enumerated offense of “aggravated assault” in §2L1.2, the
5th Circuit found that the Connecticut offense fit within the
Model Penal Code definition.

(1) Following United States v. Story, 439 F.3d 226 (5th Cir.
2006), 5th Circuit held that it would not enforce an appealwaiver provision in defendant’s plea agreement where the
government did not affirmatively invoke, or seek to enforce,
that appeal waiver.

No error on resentencing due to bad prior when gov’t produced valid prior for enhancement.
United States v. Daugherty, 438 F.3d 445 (5th Cir. 2006)

COA has jurisdiction despite appeal waiver, where gov’t fails
to affirmatively invoke it; case remanded in light of Booker.
United States v. Story, 439 F.3d 226 (5th Cir. 2006)
(1) An appeal-waiver provision in a plea agreement does
not deprive the court of appeals of jurisdiction to entertain
a sentencing claim; that being the case, the 5th Circuit held
that it will not enforce an appeal waiver unless it is requested
to do so by the government; because the government had not
invoked the appeal waiver in this case, the 5th Circuit held that
the government had waived its right to enforcement of the
waiver; hence, the 5th Circuit would rule on the merits of the
claim presented.
(2) On the merits, 5th Circuit held that, in light of United
States v. Booker, 543 U.S. 220 (2005), district court violated the
Sixth Amendment by enhancing defendant’s sentence based
on facts that defendant never admitted to and that were not
found by a jury beyond a reasonable doubt; nevertheless, 5th
Circuit declined to impose the lower alternative sentence that
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(2) On the merits, 5th Circuit held that, in light of United
States v. Booker, 543 U.S. 220 (2005), district court violated the
Sixth Amendment by enhancing defendant’s sentence based on
facts that defendant never admitted to and that were not found
by a jury beyond a reasonable doubt; because the government
did not show that this error was harmless beyond a reasonable
doubt, the 5th Circuit vacated the defendant’s sentence and
remanded for resentencing.
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Tarrant County – Reversed.
Prosecutor didn’t mean to misbehave when he intentionally
mentioned Appellant’s insurance.
Ex parte Wheeler, __S.W.3d__ (Tex.Crim.App. No. 1216-04,
10/4/06); Opinion: Cochran; Concurrence: Keller; Concurrence:
Keasler, w/Keller & Hervey.
During Appellant’s trial, a visiting judge granted a defenserequested mistrial when the prosecutor asked the defendant’s

expert, “Are you aware that her [the defendant’s] insurance
carrier found her at fault?” Appellant filed this pretrial writ as‑
serting double jeopardy barred a retrial. The trial court denied
relief, but COA reversed and held “the prosecutor intentionally
or recklessly caused the trial to end in a mistrial,” and dismissed
the case with prejudice. Ex parte Wheeler, 146 S.W.3d 238, 253
(Tex. App.– Fort Worth 2004). State’s PDR was granted (5
grounds) to determine whether COA misapplied the standard
of review for denial of a mistrial.
Held: COA misapplied the standard of review by failing
to assess the objective facts “in the light most favorable to
the trial judge’s ruling.” CCA originally remanded this case
to COA for reconsideration in light of Ex parte Peterson, 117
S.W.3d 804 (Tex. Crim. App. 2003), which clarified Bauder
v. State, 921 S.W.2d 696, 699 (Tex. Crim. App. 1996) (double
jeopardy principles bar reprosecution when state acts, not only
with intent to goad defendant into requesting mistrial, but also
when prosecutor’s reckless misconduct requires a mistrial). In
Peterson, CCA stressed the importance of deferring to the trial
court’s assessment of facts, including the prosecutor’s state of
mind. As in other contexts, appellate courts must review the
facts in the light most favorable to the trial judge’s ruling and
should uphold it absent an abuse of discretion. After an analysis,
CCA concludes that COA erred:
From all appearances, the prosecutor could
well have thought that the trial was going fine.
It is reasonable to conclude that he was, in his
own mind, just giving the coup de grace to the
defense expert. We cannot disagree with the
trial judge’s implicit conclusion that this was
a question that was asked in good faith, albeit
an impetuous, perhaps even stupid, question.
The trial judge saw the prosecutor and could
judge his credibility and integrity; she was
entitled to conclude that the prosecutor acted
with unwarranted zeal rather than malice or
reckless disregard for the defendant’s rights.
We cannot say that the trial judge abused her
discretion in finding that neither Kennedy nor
Peterson would bar the defendant’s retrial.
Thus, even though mentioning insurance is a blatant violation
of Tex.R.Evid. 411, there was no abuse of discretion in denying
the pretrial writ. If the trial court had granted the writ, CCA
says it would also defer to its ruling. Judgment is reversed, and
case is remanded to the trial court.
State’s PDR from Henderson County – Reversed.
Case remanded so that COA may find the error harmless under
the proper rule.
Long v. State, __S.W.3d__ (Tex.Crim.App. No. 1888-04,
10/4/06); Opinion: Keasler; Price, Holcomb & Cochran con‑
curred w/o opinion.

CCA originally remanded this case to COA for a harm analy‑
sis. Long v. State, 132 S.W.3d 443 (Tex. Crim. App. 2004). After
conducting the analysis pursuant to Tex.R.App.Proc. 44.2(b),
COA found the error harmful and reversed, this time in an
unpublished opinion. State’s PDR was granted to determine
whether COA had correctly analyzed the error.
Held: Case is again reversed and remanded to COA because
its harm analysis was inadequate. COA analyzed the error
under Rule 44.2(b) and reversed after having found the error
(erroneous admission of evidence resulting in 4th Amendment
violation) had a substantial and injurious effect or influence on
determining the jury’s verdict. However, COA should have used
the stricter error of Rule 44.2(a), which requires the reviewing
court to reverse unless it finds beyond a reasonable doubt that
the error did not contribute to the conviction or punishment.
COA did not do this. Also, COA did not make any mention of
the other properly admitted evidence. Case is therefore again
remanded so that COA may do its job correctly.
State’s PDR from Brazos County – Reversed.
When will COAs learn they can NEVER reverse a case for legal
insufficiency?
Olivas v. State, __S.W.3d__ (Tex.Crim.App. No. 1936-04,
10/04/06); Opinion: Cochran; Price joined in part & concurred
in judgment; Concurrence: Keller, w/Keasler & Hervey.
After Appellant was convicted by a jury of aggravated as‑
sault, stalking, and evading arrest (4 counts), COA reversed
in an unpublished decision holding the evidence was legally
insufficient to support the conviction for aggravated assault
and ordered entry of an acquittal. (COA affirmed the stalk‑
ing conviction and reversed the evading arrests in a separate
unpublished opinion.) State’s PDR was granted to determine
whether COA correctly reversed and asked CCA to reconsider
its decision in McGowan v. State, 664 S.W.2d 355 (Tex. Crim.
App. 1984), which, according to the State, “requires a victim to
perceive a threat at the time the offense occurred” to establish
assault by threat.
Held: The evidence in the present case, viewed in the light
most favorable to the verdict, is legally sufficient to support
the assault-by-threat conviction. Appellant asserted the state
failed to prove the element of “threaten with imminent bodily
injury,” arguing that, because the victim did not realize that he
was shooting at her car while he was committing the act, she
had not been “threatened” as required under Tex. Penal Code
§22.01(a)(2). COA found she “did not perceive the threat at
the time the offense occurred,” and thus, under the McGowan
decision, the state had not proven the victim was threatened
with imminent bodily injury. CCA rejects this rationale, say‑
ing McGowan did not define assault by threat as requiring a
victim’s perception of the threat; it was the lack of any evidence,
not the victim’s lack of perception of a threat, that led CCA to
conclude the state had failed to prove assault by threat. After
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analyzing the evidence itself, CCA concludes she perceived a
threat as Appellant shot at her truck and she was frightened.
This evidence was sufficient to prove she had perceived a threat
and that Appellant had used a firearm, which was all the state
was required to prove. Because there was ample evidence, COA
erred; its judgment is reversed, and the case is remanded for
disposition of Appellant’s remaining points of error.
Appellant’s PDR from Wilson County – Affirmed.
No problem in admitting post-conviction crimes of Texas Seven
participants in punishment phase.
Rodriguez v. State, __S.W.3d__ (Tex.Crim.App. No. 836/837-05,
10/4/06); Opinion: Meyers; Johnson concurred; Hervey did
not participate.
Appellant helped his son, Michael (one of the Texas Seven)
escape from the Connally Unit. He pled guilty to a jury which
sentenced him to 10 years for escape and 5 years for providing
implements of escape. COA affirmed, rejecting Appellant’s claim
that post-conviction crimes of the other escapees was irrelevant
to Appellant’s sentence. Rodriguez v. State, 163 S.W.3d 115 (Tex.
App.– San Antonio 2005). PDR was granted to determine
whether this ruling was correct.
Held: The trial court did not err in admitting evidence of
the crimes committed by persons other than the defendant
at the defendant’s sentencing. Evidence the escapees were on
a month-long crime spree while evading police was relevant to
show Appellant was aware that more crimes were being com‑
mitted as a result of the escape he had aided, but he still failed to
go to the police to assist in the recapture. And, due to the nature
of the offense, pen packets of the escapees were relevant to help
the jury determine whether the crimes committed between the
escape and recapture were foreseeable. While Appellant was not
present at the crimes introduced at his sentencing phase (he was
charged as a party), in determining his moral blameworthiness,
a jury may reasonably consider offenses occurring as a result
of Appellant’s conduct of aiding in the escape. The evidence
of extraneous crimes committed by others was relevant to
Appellant’s sentencing. CCA also determines that Rule 403 did
not preclude admission of the extraneous offenses because it
was not more prejudicial than probative. Finally, there was no
due process violation because admission of the evidence did
not deprive Appellant of a fair trial. Rather, a jury considered
evidence of the circumstances surrounding the charged offenses
and sentenced Appellant within the penalty range allowed by
statute for the crimes for which he pled guilty. COA did not err,
therefore, its judgment is affirmed.
Appellant’s PDR from Travis County – Affirmed.
Admission of evidence in violation of Crawford held harm‑
less.
Davis v. State, __S.W.3d__ (Tex.Crim.App. No. 1309-05,
10/11/06); Opinion: Cochran; Dissent: Womack, w/Price &
Johnson.
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Appellant beat up his live-in girlfriend. At his trial for aggra‑
vated assault, Officer Carizales testified over Crawford hearsay
objections as to what the girlfriend told him about the offense.
Girlfriend did not testify. On appeal, Appellant complained
the testimony should have been excluded under Crawford. The
state conceded the statements were testimonial and erroneously
admitted. However, COA affirmed, holding it need not decide
whether admission of the evidence was error under Crawford
because it was harmless. Davis v. State, 169 S.W.3d 6603 (Tex.
App.– Austin 2005). PDR was granted to clarify the circum‑
stances in which federal constitutional error can be deemed
harmless beyond a reasonable doubt.
Held: Chapman v. California’s harmless error standard
applies to improper admission of evidence, as proscribed
by Crawford. That is, the reviewing court must be able to de‑
clare a belief that it was harmless beyond a reasonable doubt.
CCA discusses Supreme Court decisions applying Chapman
to confrontation clause error, among them Delaware v. Van
Arsdall, 475 U.S. 673 (1986), which held when a trial court
unconstitutionally restricts cross-examination, the reviewing
court first assumes that the damaging potential of the crossexamination had occurred (e.g., the prosecution witness in Van
Arsdall had been fully impeached with his agreement with the
State). The reviewing court then asks: Would the admission
of that impeachment evidence, in the context of the trial as a
whole, likely have made any significant impact upon the minds
of an average jury? To decide that question, the Court set out a
number of non-exclusive factors, including:
(1) The importance of the witness’ testimony in the pros‑
ecution’s case;
(2) Whether the testimony was cumulative;
(3) The presence or absence of evidence corroborating or
contradicting the witness’ testimony on material points;
(4) The extent of cross-examination otherwise permitted;
and
(5) The overall strength of the prosecution’s case.
CCA then decides that the Van Arsdall initial assumption
(that the damaging potential of the cross-examination were
fully realized) applies to confrontation errors of exclusion, not
confrontation errors of admission. On the other hand, Van
Arsdall factors 1, 2, 3, and 5 listed above may well be applicable
in analyzing whether constitutional error in the admission of
evidence is harmless under a Chapman analysis. Courts may
consider other factors as well, but, in the final analysis, the re‑
viewing court must be convinced, beyond a reasonable doubt,
that admission of Crawford-barred testimony would probably
not have had a significant impact on the mind of an average
juror. Put another way, is there a reasonable possibility that the
Crawford error, within the context of the entire trial, moved the
jury from a state of non-persuasion to one of persuasion on a
particular issue? After applying its own harm analysis CCA finds
the error was harmless beyond a reasonable doubt. Judgment

is therefore affirmed.
Dissent: J. Womack dissents and “would reverse the judg‑
ments below so that this case could be tried as the Constitution
requires.”
***Important Case***					
State Prosecuting Attorney’s PDR from McClennan County
– Reversed.
Zuniga is overruled and Clewis gutted in SPA’s ongoing quest
to eliminate factual sufficiency review.
Watson v. State, __S.W.3d__ (Tex.Crim.App. No. 469-05,
10/18/06); Opinion: Price; Dissent: Hervey, w/Keller, Keasler &
Cochran; Dissent: Cochran, w/Keller, Keasler & Hervey.
Appellant was convicted of burglary and sentenced to 13
years. COA reversed after finding the evidence factually insuf‑
ficient. Watson v. State, 160 S.W.3d 627 (Tex. App.– Waco 2005).
SPA’s PDR was granted to determine whether COA can reverse
a conviction on the basis of factual insufficiency even when it
believes the evidence preponderates in favor of guilt, consistent
with Zuniga v. State, 144 S.W.3d 477 (Tex. Crim. App. 2004).
CCA also granted review on its own motion of the following
issue: “[W]hether we should undertake further clarification of
the Clewis standard for factual-sufficiency review as articulated
in Zuniga.”
Held: Because Zuniga’s re-articulation of the Clewis
standard represents an inadvertent distortion of factualsufficiency review as historically conducted by CCA and its
predecessors, to that extent it is overruled. CCA reviews prec‑
edent since 1875 and concludes that appellate courts do have
jurisdiction to conduct factual sufficiency reviews. “The law as
it stands today in Texas is that, in the direct appeal of a criminal
case, the courts of appeals (and this Court, in the direct appeal
of capital murder cases) have the statutory and constitutional
authority to entertain a claim of factual insufficiency and to
reverse the conviction and remand the cause for a new trial in
the event they find the evidence to be, indeed, factually insuf‑
ficient.” After Clewis, the factual-sufficiency analysis was broken
into two prongs. The first asks whether the evidence introduced
to support the verdict, though legally sufficient, is nevertheless
“so weak” that the jury’s verdict seems “clearly wrong and mani‑
festly unjust[.]” The second prong asks whether, considering
conflicting evidence, the jury’s verdict, though legally sufficient,
is nevertheless against the great weight and preponderance of
the evidence. This adjustment simply brings the Clewis standard
in line with civil practice, and with factual-sufficiency review in
criminal cases from the earliest days in Texas. In Zuniga, CCA
again attempted to clarify Clewis. The problem with Zuniga,
however, is that its “standard acknowledges that evidence of guilt
can ‘preponderate’ in favor of conviction but still be insufficient
to prove the elements of the crime beyond a reasonable doubt.
Stated another way, evidence supporting guilt can ‘outweigh’

the contrary proof and still be factually insufficient under a
beyond-a-reasonable-doubt standard.” CCA concludes:
We therefore disavow such language in
Zuniga and reiterate that it is not enough
that the appellate court harbor a subjective
level of reasonable doubt to overturn a con‑
viction that is founded on legally sufficient
evidence. An appellate court judge cannot
conclude that a conviction is “clearly wrong”
or “manifestly unjust” simply because, on the
quantum of evidence admitted, he would
have voted to acquit had he been on the jury.
Nor can an appellate court judge declare that
a conflict in the evidence justifies a new trial
simply because he disagrees with the jury’s
resolution of that conflict. We have always
held that an appellate court must first be able
to say, with some objective basis in the record,
that the great weight and preponderance of
the (albeit legally sufficient) evidence con‑
tradicts the jury’s verdict before it is justified
in exercising its appellate fact jurisdiction
to order a new trial. We have never, at least
until Zuniga, interpreted the factual review
jurisdiction of criminal appellate courts to
include the ability to overturn a jury verdict
and remand for a new trial when the greater
weight and preponderance of the evidence
actually favors conviction! To the extent
that Zuniga may be to read to allow such a
reversal, it was flawed at the outset and has
a clear potential to cause far more reversals
for factual insufficiency than was ever con‑
templated by either Clewis or the many cases
within the last 125 years that have inquired
into factual sufficiency.
Zuniga is overruled, and the judgment is vacated and case
is remanded to COA for reconsideration of the evidence under
this new standard.
Dissents: Both say they don’t like this opinion, and want
to overrule Clewis, thus doing away with factual sufficiency
review altogether.
***Editor’s Note: The handwriting’s on the wall, folks.
Zuniga is only three years old and was a 7-judge majority. Four
judges now want to do away with factual sufficiency review
altogether.
State’s PDR from Harris County – Reversed.
Citing Ch. 14 and quoting its language failed to preserve error
for reversal based on CCP Chapter 14.
Buchanan v. State, __S.W.3d__ (Tex.Crim.App. No. 0006-06,
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10/18/06); Opinion: Price; Holcomb dissented w/o opinion.
During a robbery investigation officers searched Appellant’s
apartment and found a knife inside his backpack. Appellant
was asleep on a mattress at the time. After he was charged with
aggravated robbery, he filed an unsuccessful motion to sup‑
press arguing “he was arrested without a valid warrant and/or
probable cause and exigent circumstances in violation of his
rights as guaranteed by U.S. Const. amend. IV, & XIV, and Tex.
Const. Art. 1 sec 9.” COA found the arrest illegal under Article
14.03(a)(1) and reversed the conviction. Buchanan v. State,
175 S.W.3d 868, 876 (Tex. App.– Texarkana 2005). PDR was
granted to determine whether a pretrial motion to suppress
based upon constitutional principles, along with argument
made to the trial court in support of that motion, was sufficient
also to preserve error under Chapter 14 of the Texas Code of
Criminal Procedure.
Held: COA erred in concluding that Appellant had obviously raised the issue of the legality of his arrest under
Chapter 14 of the Texas Code of Criminal Procedure. While
it is unmistakable that constitutional objections were being
made to the arrest, nowhere does the motion make it obvious
that counsel for Appellant was somehow also objecting on
Chapter 14 grounds. There is no mention of any provision of
Chapter 14. The balance of the written motion attacks the valid‑
ity of the search and is also predicated exclusively on various
constitutional, not statutory, grounds, even though Appellant
argues that at closing his attorney said, “It’s undisputed that
the officers did not have a search warrant, did not have any sort
of arrest warrant.” Further, while not using the specific words,
“Chapter 14 of the Texas Code of Criminal Procedure,” counsel
used the exact language of that chapter during his closing argu‑
ment when he said, “[T]hey have to either consent, which they
didn’t have, or emergency exigent circumstances, which they
didn’t have . . .” However, this is not good enough. Given that
Appellant’s motion to suppress focused exclusively on alleged
constitutional error, and Appellant’s counsel concentrated so
much of his time and energy at the pretrial hearing on the is‑
sue of “standing” to challenge the home-entry, neither the trial
court nor opposing counsel had fair notice that the provisions
of Chapter 14 were also in play. Moreover, even assuming that it
should have been apparent to both the trial court and the State
that Appellant’s counsel was invoking Article 14.05, that cannot
justify COA”s conclusion that Appellant was entitled to a new
trial on the basis that he was “obviously” alerting the trial court
to a violation of a wholly separate statute, Article 14.03(a)(1).
Judgment is therefore reversed.
Appellant’s PDR from Lubbock County – Affirmed.
Officers certified to operate Intoxilyzer need not know anything
about its underlying science or technology.
Reynolds v. State, __S.W.3d__ (Tex.Crim.App. No. 1086-05,
10/18/06); Opinion: Price (9-0).
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Appellant pled guilty to misdemeanor DWI and was placed
on probation for one year. COA rejected his argument that, had
he gone to trial, his breath test results would have been inadmis‑
sible because the State was unable to show the DPS cop who
conducted the Intoxilyzer 5000 was familiar with the science and
technology that underlie the test. Reynolds v. State, 163 S.W.3d
808 (Tex. App.– Amarillo 2005). PDR was granted to determine
whether this ruling conflicts with CCA’s precedent.
Held: It is not a prerequisite to the admission of the breath
test results that the operator himself understand the science and technology involved. At the pretrial hearing it was
established that Trooper Parker had little or no understand‑
ing of the scientific principles behind the machine. However,
another trooper was familiar with the science and technology
upon which it is based and had first-hand knowledge that it
was maintained and in good working order on the date Parker
used it to test Appellant. “[T]he law is, always has been, and
will remain the same, viz: it is not a part of the predicate for the
admissibility of breath test results, including Intoxilyzer 5000
results, that the operator of the apparatus himself understand
the scientific and technological principles behind the apparatus,
so long as he is properly certified under the statute to operate it.”
CCA also rejects Appellant’s argument that consistent with Kelly
v. State, 824 S.W.2d 568 (Tex.Crim.App. 1992), the proponent
of evidence of the results of a breath alcohol testing apparatus
must show that the operator of the apparatus has a ready grasp
of the sort of information he was required to know in order to
become certified as an operator in the first place.
Harmonizing the Transportation Code and
Rule 702, we hold that, when evidence of
alcohol concentration as shown by the results
of analysis of breath specimens taken at the
request or order of a peace officer is offered
in the trial of a DWI offense, (1) the underly‑
ing scientific theory has been determined by
the legislature to be valid; (2) the technique
applying the theory has been determined by
the legislature to be valid when the specimen
was taken and analyzed by individuals who
are certified by, and were using methods ap‑
proved by the rules of, DPS; and (3) the trial
court must determine whether the technique
was properly applied in accordance with
the department’s rules, on the occasion in
question.
A peace officer such as Parker, who is certified by the DPS to
operate the Intoxilyzer 5000, need not also be able to articulate
the scientific principle behind the apparatus or the technology
implementing it in order to satisfy the Kelly criteria. As long
as the operator knows the protocol involved in administering
the test and can testify that he followed it on the occasion in
question, he need not also demonstrate any personal familiar‑

ity with the underlying science and technology. Judgment is
therefore affirmed.
Appellant’s PDR from Harris County – Affirmed.
COA did not err in holding error harmless.
Miles v. State, __S.W.3d__ (Tex.Crim.App. No. 0436-05,
10/25/06); Opinion: Hervey; Johnson concurs in result.
From 1997 through 2000, Appellant stole more than $50,000
from Hope Village, a home for retarded children, where she was
employed as a bookkeeper. A jury convicted her of felony theft
and assessed a 9 year sentence. During closing after guilt-in‑
nocence, the state successfully objected when defense counsel
attempted to explain the presumption of evidence to the jury,
arguing counsel’s argument was improper because Appellant
was no longer innocent. An instruction in the charge explained
the burden of proof and contained language regarding the pre‑
sumption of innocence. COA reversed ruling “the trial court
committed [constitutional] error when it sustained the State’s
objection regarding the presumption of innocence. According
to the precedent laid out in McGrew [v. State, 143 S.W.2d 946,
946-947 (Tex.Crim.App. 1940),] and later followed in Massey
[v. State, 226 S.W.2d 856, 860 (Tex.Crim.App. 1950)], the pre‑
sumption of innocence does not end when the presentation of
evidence closes[.]” However, COA held the error was harmless
because of the instruction in the charge and affirmed. Miles
v. State, 154 S.W.3d 679 (Tex.App.-Houston [14th Dist.] 2004).
PDR was granted to second-guess the harm analysis.
Held: COA did not err when it held the error was harmless
beyond a reasonable doubt. State concedes it should not have
objected to defense counsel’s presumption of innocence state‑
ment to the jury. However, CCA rejects Appellant’s arguments
that: (1) under Sullivan v. Louisiana, 508 U.S. 275 (1993), the
trial court’s constitutional error was a “structural defect” not
subject to harmless-error review; (2) the trial court’s error,
even if not a structural defect, was nonetheless not harmless
beyond a reasonable doubt because it amounted to a judicial
admonishment that, at the close of the evidence, Appellant was
no longer presumed innocent; and (3) in any event, COA failed
to utilize the required “totality of the circumstances” standard
of harmless-error review. The only thing COA did not do was to
examine the record as a whole when engaged in a harmless-error
review. However, nothing in COA’s opinion indicates that COA
did not consider the totality of the record when it performed
its harmless-error review. Any deficiency in its analysis is of no
moment, thus its judgment is affirmed.
Appellee’s PDR from Nueces County – Affirmed.
COA used the wrong appellate standard in reversing trial court,
but result was correct.
State v. Kelly, __S.W.3d__ (Tex.Crim.App. No. 1136-05,
10/26/06); Opinion: Hervey: Price & Johnson concur; Meyers
& Womack did not participate.

Appellee was in a car accident and her blood was drawn at
the hospital for medical purposes by hospital employee Gos‑
son. When she refused to give the officers a blood specimen,
they used a grand jury subpoena to get her blood test results
from the hospital, which showed elevated alcohol levels, and
charged her with DWI. Trial court suppressed the blood test
results without making any findings and the state appealed. COA
reversed, holding no reasonable expectation of privacy existed
in the medical records containing Appellee’s hospital blood-test
results. State v. Kelly, 166 S.W.3d 905, 911 (Tex.App.– Corpus
Christi 2005) citing State v. Hardy, 963 S.W.2d 516, 527 (Tex.
Crim.App. 1997). Also, because Gosson was not a member of
law enforcement, Fourth Amendment was not implicated. PDR
was granted to determine whether COA misapplied the appellate
standard of review in reversing the trial court’s order granting
Appellee’s motion to suppress by failing to view the evidence
in the light most favorable to an implied finding that Appellee
did not consent to Gosson’s blood draw.
Held: COA did not err in reversing the trial court’s ruling.
When the record is silent on the trial court’s reasons for his
ruling, the appellate court implies the necessary fact findings
that would support the ruling if the evidence, viewed in the
light most favorable to the trial court’s ruling, supports these
implied fact findings. The appellate court then reviews the trial
court’s legal ruling de novo unless the supported-by-the-record
implied fact findings are also dispositive of the legal ruling. Here,
COA did not review, de novo, the law as it applied to the facts;
instead, it chose to weigh the credibility of certain portions of
Appellant’s testimony against other portions; and, having done
so, it then determined that those portions were more credible
than certain other portions. It then found Appellant had con‑
sented to her blood being drawn. The problem with doing this
sort of thing is that it violates the dictates of Guzman v. State,
955 S.W.2d 85 (Tex.Crim.App. 1997) and Carmouche v. State,
10 S.W.3d 323 (Tex.Crim.App. 2000). However, CCA conducts
its own review and determines COA did not err:
We decline to hold that Gosson’s informing appellee
that he was in the emergency room to draw her blood
(for medical treatment purposes) is a claim of lawful
authority to draw her blood without her consent,
which could be used against her later, effectively an‑
nouncing that appellee had no right to resist the blood
draw. The other United States Supreme Court case
cited in appellee’s brief actually supports the proposi‑
tion that appellee did not have to be told that she could
refuse to consent to Gosson’s blood draw in order for
her acquiescence to be considered a valid consent. See
Schneckloth v. Bustamonte, 412 U.S. 218, 227 (1973)
(while knowledge of the right to refuse consent is one
factor to be taken into account, the government need
not establish such knowledge as the sine qua non of
an effective consent).
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Judgment is therefore affirmed.
Writ Opinions
***Important Case***
Habeas Corpus Application from Hidalgo County – Relief
Granted.
Most serious offense is now offense with greatest sentence
– Landers v. State is overruled.
Ex parte Cavasos, __S.W.3d__ (Tex.Crim.App. No. 75,269,
10/4/06); Opinion: Johnson; Concurrence: Keller; Meyers dis‑
sents.
Applicant was convicted of two counts of burglary of a habi‑
tation (one entry, 2 victims) and sentenced to concurrent 25year terms. The first count charged intent to commit theft, the
second intent to commit sexual assault. This writ was filed and
set on the issue of whether convicting Applicant of two counts
of burglary of a habitation, each with a different complainant
but arising from a single unlawful entry, violates the Double
Jeopardy Clause of the United States Constitution.
Held: Relief Granted. Two burglary convictions based on
the same unlawful entry violates the Double Jeopardy Clause
of the United States Constitution. This writ involves multiple
punishments. “A defendant suffers multiple punishments in
violation of the Double Jeopardy Clause when he is convicted
of more offenses than the legislature intended.” Ervin v. State,
991 S.W.2d 804, 807 (Tex. Crim. App. 1999)(citing Ball v.
United States, 470 U.S. 856 (1985)). There are two important
holdings in this writ:
1. Allowable unit of prosecution for burglary is unlawful
entry, not complainant. Scope of the Double Jeopardy Clause’s
protection against multiple punishments under the burglary
statute depends on ascertaining the allowable unit of prosecu‑
tion. CCA determines the complainant is not the appropriate
allowable unit of prosecution in a burglary because burglary is
a property crime, not an assaultive offense; rather, the allowable
unit of prosecution in a burglary is the unlawful entry. Appli‑
cant’s convictions therefore violate double jeopardy because he
was punished multiple times for a single unlawful entry.
2. Most serious offense means one with greatest sentence,
not degree of felony. Citing the “too hard rule,” CCA now
determines that the first conviction, i.e., the one with the great‑
est sentence, is the “most serious offense” for double jeopardy
purposes. In so doing, CCA expressly overrules Landers v. State,
957 S.W.2d 558, 559-60 (Tex. Crim. App. 1997), which held that
the “most serious” offense is determined by the degree of the
felony, range of punishment and sentence imposed, with rules
of parole eligibility and good-conduct time as a tie-breaker.
Landers was based on some caselaw regarding misjoinder,
which is no longer a concern because of legislative action, and
so it is discarded. Figuring out which is the most serious of‑
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fense using Landers was just too difficult; now it’s easy. As the
burglary with intent to commit theft (a third-degree felony)
garnered the greatest sentence, the second burglary, which is a
second-degree, for which Applicant was only sentenced to two
years, is vacated.

Death Penalty Opinion
Direct Appeal from El Paso County – Reversed (punishment).
New punishment trial ordered
Renteria v. State, __S.W.3d__ (Tex.Crim.App. No. 74,829,
9/4/06); Opinion: Hervey; Dissent: Keller; Meyers dissents w/o
opinion.
Facts: Appellant, a registered sex-offender, abducted the 5year old victim from a Wal-Mart. She was later found strangled
and partially burned with a burnt plastic bag over her head.
She also suffered blows to her head, but the medical examiner
could not say whether she had been sexually assaulted. Ap‑
pellant was identified by his palm print lifted from the plastic
bag. Appellant told police that he only lured the victim out of
the Wal-Mart, but that another guy named Flaco and others
actually killed her. In another statement, Appellant expressed
remorse for the killing.
Exclusion of statement on remorse: Appellant argues that
his statement expressing remorse for the killing was admissible
at punishment to impeach the testimony of Dr. Gripon, who
stated, based on hypotheticals, a person like Appellant would
be a future danger to society in part because this hypothetical
person was unremorseful. State argues this self-serving state‑
ment is not admissible. CCA holds the trial court erred in
failing to allow Appellant to use the statement for impeach‑
ment. Although CCA recognizes its prior holdings regarding
inadmissibility of self-serving statements, in this case the state
opened the door to admission of the remorse evidence to
correct a false impression for which it was responsible. The
statement thus became admissible, and is exclusion was error.
CCA also determines the exclusion was harmful under Tex.
R.App.Proc. 44.2(a). State’s claim that Appellant made no outof-court statement of remorse was not an insignificant portion
of its punishment case against Appellant. This point of error is
sustained and the case is remanded to the trial court for a new
punishment hearing.
Habeas Corpus Application from Bexar County – Reversed
(punishment only).
Counsel was ineffective for failing to put on mitigation evidence,
which resulted in prejudice.
Ex parte Gonzales, __S.W.3d__ (Tex.Crim.App. No. 73,775,
10/18/06); Opinion: Womack; Concurrence: Cochran; Dis‑
sent: Keller; Keasler dissented w/o opinion; Hervey did not
participate.

Facts: During a robbery of a pawn ship with his fellow Crips,
who were smashing display cases and stealing guns, Applicant
chased down a proprietor and shot her. He was convicted of
capital murder and sentence to death. CCA affirmed the con‑
viction. Gonzales v. State, No. 72,804 (Tex.Crim.App. 9/16/06)
(not designated for publication). In this writ he asserts, among
other things, his trial attorney was infective for failing to pres‑
ent, at punishment, mitigating evidence of the abuse Applicant
had suffered at the hands of his father, and the effects it had
on him.
Held: Counsel was ineffective for failing to present mitigating evidence, and this failure was prejudicial to Applicant.
CCA details the evidence from the habeas hearing, which
included physical and sexual abuse by his father. Counsel inter‑
viewed Applicant’s sister (who was also sexually abused by the
father) and his mother (who had divorced the father because
of the abuse), but had never asked anybody about sexual abuse.
The sister testified at trial, but not about the abuse. At the habeas
hearing, counsel testified that such information would have been
very helpful in getting a life sentence, and that his failure was not
strategic but was a mistake. At the habeas hearing, a psychiatrist
testified that Applicant suffered from chronic post-traumatic
stress disorder, attention-deficit disorder with hyperactivity,
mixed personality disorder with explosive and antisocial traits,
hereditary epilepsy, dyslexia and other learning disorders. Ques‑
tion is whether counsel was ineffective for failing to ask the
Applicant – or his mother or sister – if he was abused as a child.
CCA states that he was. Developments in constitutional and
statutory law have made it necessary to consider mitigating evi‑
dence in preparation for the trial of a capital case, which could
include the circumstances of the defendant’s childhood and his
physical and mental health. At the time of the Applicant’s trial,
an objective standard of reasonable performance for defense
counsel in a capital case would have required counsel to inquire
whether the defendant had been abused as a child. Counsel’s
performance fell below this standard. As to the prejudice prong
of Strickland, CCA says the mitigating evidence presented at the
habeas hearing was substantially greater and more compelling
than that actually presented by Applicant at trial. CCA cannot
say with confidence that the facts of the capital murder and the
aggravating evidence originally presented by the State would
clearly outweigh the totality of Applicant’s mitigating evidence
if a jury had the opportunity to evaluate it again. In short, we
conclude Applicant’s available mitigating evidence, taken as
a whole, “might well have influenced the jury’s appraisal” of
the Applicant’s moral culpability. Therefore, there is at least a
reasonable probability that, had this mitigating evidence been
available at Applicant’s original punishment hearing, a differ‑
ent result would have occurred, such that it undermines our
confidence in the outcome. Death sentence is therefore vacated,
and a new punishment hearing is ordered.

PDRs Granted in October 2006
06-1126, Taylor, Jeffery Edward, State’s PDR from Harris
County; Aggravated Robbery
1. The 13th Court of Appeals erred in finding that the state’s
argument encouraged the jury to improperly apply the parole
laws to Appellant, when the argument properly addressed the
existence of Appellant’s parole eligibility and never asked the
jury to apply it and speculate on Appellant’s release.
2. Even assuming the complained-of argument was improper,
the Thirteenth Court of Appeals erred in its harm analysis by
misstating the nature of the complained-of argument and rely‑
ing on a case that never addressed the issue presented here.
3. Even assuming the complained-of argument was improper,
the 13th Court of Appeals erred in its harm analysis by finding
the jury charge instruction insufficient as a corrective measure
because it was read to the jury before the improper argument
was made and “a curative measure only occurs after the error,”
in direct opposition to Hawkins v. State, 135 S.W.3d 72 (Tex.
Crim.App. 2004).
4. Even assuming the complained-of argument was improper,
the 13th Court of Appeals erred in its harm analysis by failing to
consider the nature and details of the offense when addressing
the certainty of the punishment assessed.
06-1224/1225, Beedy, Arnold Ray, State’s PDR from Brazoria
County; Indecency w/Child
If the trial court assesses punishment and imposes a cumula‑
tion order that an appellate court later determines is improper,
should the order be deleted or is the correct remedy to remand
the cause to the trial court for resentencing?
06-1396, Neesley, Nancy N., State’s PDR from Harris County;
Intoxication Manslaughter
The Court of Appeals erred in holding that the implied consent
statute’s requirement mandating that officers take “a specimen”
was actually a limitation prohibiting officers from taking more
than one specimen even where the first specimen was not us‑
able.
06-0757 Stringer, Francis William, Appellant’s PDR from
Tarrant County; Poss/Child Porn
The Court of Appeals erred in deciding that when the Appel‑
lant waived his confrontation and cross-examination right in

his guilty plea pursuant to Code of Criminal Procedure 1.15,
he also waived it for purposes of the sentencing hearing, and
due to that supposed waiver the Court of Appeals wrongly
rejected the argument that the Sixth amendment confrontation
clause was violated when the trial court allowed testimonial
statements in a presentence report regarding an unadjudicated
felony. (1 R.R. 6-8) (presentence report, p.11)

any alleged “adulterant” and “dilutant” must mix or otherwise
combine to establish the alleged quantity of controlled sub‑
stance: did the Court of Appeals correctly apply Seals v. State?

06-1013 Rodriguez, Gustavo, State’s PDR from Tarrant
County; POCS w/Intent to Deliver

06-0867 Stansberry, Kevin, Appellant’s PDR from El Paso
County; Poss/Child Pornography

1. The panel below erred by interpreting the warrant affidavit
in a hyper-technical manner which failed to accord proper def‑
erence to the magistrate’s right to make reasonable inferences
from the facts contained therein and did so despite the state’s
express arguments that such affidavits were to be construed in
a common-sense manner with cognizance of the magistrate’s
right to make reasonable inferences from the facts contained
therein as to whether contraband or other evidence of a crime
would probably be recovered as the result of a search of the
specified premises.

Whether the Court of Appeals erred in dismissing the appeal,
when the failure to timely file the notice of appeal was due solely
to an error by the clerk of the court?

2. The panel below erred by mistakenly applying the legal
principles for assessing probable cause in such a manner as
to convert the focus of the assessment to a determination as
to whether the warrant affidavit provided an actual showing
that contraband would be found as a result of a search of the
specified premises, instead of an assessment as to whether the
magistrate had been provided a substantial basis for concluding
that contraband or other evidence of a crime would probably be
recovered as the result of a search of the specified premises.

2. Should an appellate court examine reasonable inferences of
citizenship from other facts in the record when determining
harm due to a failure to admonish regarding deportation?

06-1072 Thomas, Brandon, Appellant’s and Court’s PDR
from Bexar County; Assault
Appellant’s issue granted:
Did section 21 of Article 42.12 of the Texas Code of Criminal
Procedure deny Petitioner due process by failing to provide
him a preliminary hearing with counsel when he was taken
into custody on the motion to revoke his probation?

2. The Court of Appeals erred in holding that household bleach
is an “adulterant” or “dilutant” under the Texas Controlled
Substance Act.

06-0923/0924 Vannortrick, Eugene Robert, State’s PDR from
Dallas County; Agg.Sex.Asslt.
1. Does a silent record on citizenship establish harm when the
trial court failed to admonish the Defendant regarding the
deportation consequences of a guilty plea?

06-1081 Flowers, Vincent Henry, Appellant’s PDR from Denton County; DWI
Did the Court of Appeals err in holding a computer printout
to be the functional equivalent of a judgment and sentence
constituting sufficient proof beyond a reasonable doubt of a
valid final conviction?
06-1157-62 Edwards, Robert C., Appellant’s PDR from Harris County; Agg. Asslt, Burg/Hab., Indecency w/Child, Agg.
Sex. Asslt
Whether the Court of Appeals misinterpreted the difference
between proceeding on a modified motion to revoke and not
having jurisdiction to proceed on a motion filed after the term
of supervision had expired?

Issue granted on Court’s own motion:
Is an arrested probationer entitled to notice of his rights under
Texas code of Criminal Procedure Article 42.12, §21, to file a
motion for a hearing within 20 days?
06-1170 Jones, Rhonda Renee, Appellant’s PDR from Wichita
County; POCS w/Intent to Deliver
1. The Court of Appeals erred by effectively negating the re‑
quirement that the state prove that a controlled substance and

06-1172 McGee, Michael Eugene, Appellant’s PDR from Harris County; UUMV
Whether the Court of Appeals erred by holding that alleged
perjury by the Defendant in the guilt phase was admissible as
evidence of a prior bad act in the punishment phase of trial.
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