Danny Easterling, Houston
Juan Flores, Laredo
Kristina Hale, Laredo

5:00 pm

4:30 - 5:00 pm

3:30 - 3:45 pm
3:45 - 4:30 pm

2:30 - 3:30 pm

12:00 - 1:30 pm
1:30 - 2:30 pm

11:15 - 12:00 pm

10:30 - 10:45 am
10:45 - 11:15 am

9:30 - 10:30 am

8:00 - 8:30 am
8:30 - 8:45 am
8:45 - 9:30 am

THE AGENDA

Registration
Opening Remarks
Voir Dire
l Danny Easterling
Field Sobriety Testing
l Troy Walden and Lance Platt
Break
Suppression of Field Sobriety Tests
l Danny Easterling
ALR & Occupational License
l Jesus Dominguez
Lunch (on your own)
Cross Examination of Ofﬁcer
l Homero Martinez
Cross Examination of Breath Test
Technical Supervisor
l Ernest Acevedo
Break
Using Technology in the
Courtroom
l Adam Barr
DWI Videotape Highlights
l Danny Easterling
Adjourn

Upon completing this one-day course, you will be up to speed with the
latest in DWI law and will also be able to immediately apply the tools
and techniques you have learned from our panel of speakers, who
all bring a wealth of personal experience to their presentations.

With more than 1.5 million people in the U.S. charged with DWI each
year, every lawyer is likely to have the opportunity to represent a client
charged with DWI. The Top Gun DWI seminar will give attendees the
tools and techniques to mount an effective, thorough, professional
DWI representation for their clients.

The Top Gun DWI seminar is a compact, one-day seminar, that will
take you through every step to successfully defend a DWI case. Topics will include voir dire, suppression of ﬁeld sobriety tests, “Top Gun”
cross examination of the arresting ofﬁcer and tips for discrediting the
state’s technical supervisor.

THE OVERVIEW

l

l

l

THE COURSE DIRECTORS

$50
$100
q
q

member book
non-member book

$100
$200

WWW.TCDLA.COM

email mschank@tcdla.com or call 512.478.2514 x24

QUESTIONS?

fax registration with credit card information to
512.469.0512

mail registration to
1707 Nueces St., Austin, Texas 78701, or

MAIL OR FAX IT

La Posada Hotel is located at 1000 Zaragoza Street, Laredo, Texas
78040. Room rate is $85 single; $105 double. Call 956.722.1701 for
reservations. Hotel deadline is January 30, 2006.

MEETING/LODGING LOCATION

Cancellations must be received in writing two weeks prior to the
seminar for a refund.

REGISTRATION AFTER 2.15.06 IS AVAILABLE ON-SITE ONLY

can’t attend
q member cd
q non-member cd

registration on-site only after 2.15.06
q member/judge
$250
q non-member
$425

registration with cd order by 2.15.06
q member/judge
$200
q non-member
$375

registration with book order by 2.10.06
q member/judge
$250
q non-member
$425

RESERVE MY SPACE/MATERIALS

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

A022406_fax

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

PAYMENT

TCDLA Member’s Name (please print): ___________________________
TCDLA Member’s Signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

SIGN ME UP!

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

ATTENDEE INFORMATION

Laredo, texas02.24.066.25 CLE
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the

STAFF
So far this year my term of office has been very challenging. Hurricanes have had a definite
effect. We had our South Padre seminar wiped out by one and of course we had the Katrina
disaster which eliminated our Federal Law seminar in New Orleans. Home office staff and
course directors have scrambled to make cancellations and attempt to reschedule these two
seminars.
On a more encouraging note, our publications sales are really doing well. From September
of 2005 through November 2005, we have netted in excess of $25,000 in sales. Five years ago,
this was a zero line item. I want to thank staff and the authors for all their hard work and
their dedication in adding to the coffers of our organization. The two updated code books,
Code of Criminal Procedure and Penal Code, are out and for sale at a very reasonable price,
substantially below the competitors’ pricings.

Randy Wilson

PRESIDENT’S
MESSAGE

Our staff in the home office makes not only the officers and directors look good, they also are
directly responsible for our growth, success and public image. We owe them each an extreme
debt of gratitude for their contributions to our efforts to protect the citizen accused.
Cynthia Hampton has assumed the reins as assistant executive director and general counsel
effective September 1, 2005. This will give us a “second in command” in the home office
and hopefully take some of the workload off our executive director. Her hard work and
dedication to our organization is reflected in our growth, our publications and efficiency in
the home office. If you have a chance take the time to thank her.
Sarah Trammel carried the load in our accounting department for quite some time. She
did a great job during a period of transition. In addition, she was instrumental in increas‑
ing our cash flow and locating various errors made by our previous accounting staff, to our
benefit. Matthew DeLuca, our newest member of the accounting department, contributed
to the effort as well.
Melissa Schank’s family increased when she delivered a baby girl this summer, and we want
to congratulate her, as well as recognizing it’s great to have her back after her maternity leave.
Melissa has been instrumental in increasing our profit margins while maintaining high qual‑
ity in our seminars throughout the year. Miriam Herrerra, our seminar planning assistant,
stepped up and assisted while Melissa was out. Her hard work and skills were instrumental
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in keeping everything on schedule and maintaining the integrity
and quality of our seminars.
Marisol Valdez has single-handedly brought about major chang‑
es to our organization. First, she has gotten the Membership
Directory out and to our members on time for the first time in
many years. Her ability in graphic design, layout and hard work
has improved our products, saved us money and contributed
heavily to our success during the past year.
Jamie Powers has improved our website and is the computer
“guru” in our home office. She is going to be working on de‑
veloping the ability to “webcast” seminars to our members over
the Internet. This will allow our members to attend some of our
seminars from the comfort of their office or home computers,
and at convenient times to their schedules.
Philip Wischkaemper, based out of his office in Lubbock, has
made a difference in untold numbers of death penalty cases. In
reviewing the overall picture of death penalty cases and those
on death row, there has been a decline since we established his
office four years ago. His hard work and dedication is above and
beyond the call of duty. This guy travels more than President
Bush trying to salvage his reputation for leadership after the
Katrina fiasco. I hope that each of you will utilize the services
and resources that he makes available to all of us. And I hope
that his wife Lois will understand how important he is to us and
forgive him for his many absences from home.
And last, but never least, Joseph Martinez, our executive direc‑
tor, who oversees it all, devotes more time and energy to our
organization than any executive director in previous history.
You can find him doing everything from mowing the lawn at
the home office, hauling materials to seminars, meeting with
officers, directors, the CCA, other grantees, and the list goes
on. This man is directly responsible for the successes we have
celebrated during the past four years.
Joseph is tireless, committed and solves problems on a daily basis
for not only the officers and directors, but for members as well.
Each of us should take the time to thank Joseph for his hard
work, his leadership and his tireless commitment to our orga‑
nization. He places the welfare and benefit of the organization
above all other considerations. I honestly believe that if Joseph
were cut and started to bleed, he would bleed TCDLA.
Please take time to thank these hardworking staff members.
They do not get a lot of gratitude expressed for their hard work.
We need these people to continue with their commitment and
dedication during the upcoming year, and just a simple “thanks
for a job well done” will go a long way.
RW

TCDLA

staff directory
512.478.2514
email

phone extensions

executive director
Joseph Martinez
jmartinez@tcdla.com.............................................26
assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
vacant......................................................................27
communications director
Marisol Valdez
mvaldez@tcdla.com..............................................23
program coordinator
Melissa Schank
mschank@tcdla.com.............................................24
system administrator
Jamie Powers
jpowers@tcdla.com................................................32
accounting clerk
Matthew DeLuca
mdeluca@tcdla.com ............................................22
accountant
Sarah Trammell
strammell@tcdla.com............................................25
seminar planning assistant
Miriam Herrera
mherrera@tcdla.com.............................................29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0
capital assistance attorney
Philip Wischkaemper:
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com
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thank you
thank you
thank you!

Special thanks to F. R. “Buck” Files Jr., member, Voice for the Defense contributor, and direc‑
tor on the board of directors of the State Bar of Texas for bringing TCDLA and the State
Bar together for the webcast.
Thanks to Lynn Ingalsbe, County Judge Lee Hamilton and John Young, who served as course
directors for the CDLP Indigent Defense seminar in December in Abilene. We had 64 lawyers
in attendance. Randy Wilson provided additional support in organizing the seminar.
Thanks to Craig Jett, Susan Anderson and Larry Moore who served as course directors for
the TCDLA Red Blood, Black Robes and Deep Ellum Blues: Representing Clients Charged
with Crimes of Violence seminar in December in Dallas. We had 52 lawyers who braved the
icy weather to attend the seminar.
Joseph A. Martinez

Executive
Director’s
Perspective

Special thanks to Susan Anderson and the Dallas Criminal Defense Lawyers Association for
allowing TCDLA to co-sponsor the holiday party in Dallas.
Thanks to the Lubbock Criminal Defense Lawyers Association for allowing TCDLA and
CDLP to co-sponsor the 26th Annual Prairie Dog Lawyers Advanced Criminal Law semi‑
nar held at the Texas Tech University School of Law in Lubbock in January. Thanks to Dan
Hurley, Robin Matthews, Pat Metze and Mark Snodgrass, course directors for the seminar.
The two day event also included a dinner fundraiser held at Kershner’s Inside 4-Bar-K with
music provided by Mike Prichard with Blue Thunder; and a parking lot barbeque held in
the law school parking lot.
We had close to 200 lawyers in attendance in Lubbock. Good news. The Law School is adding
a 300 seat auditorium which should be completed by January 2008. As this seminar grows,
we will need the additional seating. Friday’s session was the first CDLP/TCDLA seminar
to be webcast.
Special thanks to Mr. John Edwards, executive director for the State Bar of Texas, and Pat
Neston, director of CLE, for their help in working with TCDLA to webcast the Lubbock
seminar.
continued on page 21
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February 3, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
Bryan/College Station

May 11, 2006
CDLP: Indigent Defense - HCCLA
Houston

February 4-9, 2006
TCDLA President’s Trip and CLE
Five Day Royal Caribbean Cruise
Aboard Splendour of the Seas Ship
Departs Galveston
Ports of Call: Cozumel and Costa Maya

May 18, 2006
CDLP: Phone Seminar
Topic TBD

February 9, 2006
Phone Seminar
Topic TBD
February 16, 2006
TCDLA: DWI 101
El Paso
February 24, 2006
TCDLA: DWI Top Gun
Laredo
March 2-3, 2006
TCDLA: Defending Sex Crimes Involving Children
Austin
March 4, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Austin
March 26-31, 2006
CDLP: 30th Annual Texas Criminal Trial College
Huntsville
April 2006
TCDLA & National College for DUI Defense
Mastering Scientific Evidence
Dallas
April 20-21, 2006
CDLP: Capital/Mental Health/Habeas
Dallas
May 2-3, 2006
CDLP: Communicating with Juries
El Paso
May 5, 2006
CDLP: Indigent Defense
Dallas

June 15-17, 2006
TCDLA 19th Annual Rusty Duncan
Advanced Criminal Law Short Course
Annual Membership Party
TCDLA, CDLP, TCDLEI Annual Board Meetings
Convention Center, San Antonio
July 19-20, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
TCDLA/CDLP Orientation
South Padre Island
August 11, 2006
CDLP: Evidence
Austin
August 17, 2006
CDLP: Phone Seminar
Topic TBD
August 18, 2006
TCDLA: Top Gun DWI
Houston
September 7-8, 2006
TCDLA: Federal Law
TCDLA, CDLP, TCDLEI Board Meetings (September 9)
Lakeway
September 21-22, 2006
CDLP 4th Annual Forensics
Dallas
October 6, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
Waco
October 27, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
Amarillo

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
January/February 2006
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lincoln,
nixon and
presidents’ day
Here’s a bit of trivia. We celebrate “Presidents’ Day” this February 20th thanks to a legal gaff
made by President Richard Nixon in 1971: Nixon mistakenly believed that his Presidential
Proclamation declaring the third Monday of the month “Presidents’ Day,” a federal public
holiday, was the equivalent of an Executive Order, thereby overruling the Federal statute
designating that day as “Washington’s Birthday.”
Nixon was wrong (not the last legal mistake made by him in 1971), but here we are 35 years
later, making plans for a day honoring not one, but all our former chief executives, including a
lawyer born on February 12, 1809, who dabbled a bit in criminal law: Abraham Lincoln.
Unlike Nixon, Lincoln was a “lawyer’s lawyer,” whose recitations about the practice of law
have continued relevance in this era. “A lawyer’s time and advice are his stock and trade,”
is a Lincoln truism that should hang on a sign behind every lawyer’s desk.
David Richards

EDITOR’s
COMMENT

Lesser-known remarks made by lawyer Lincoln include those reported by Frederick Trevor
Hill in his now century old book: Lincoln the Lawyer. There, Hill recited the facts of an
assault case Lincoln once defended:
[I]t was proved that [the complainant] had been the aggressor, but op‑
posing counsel argued that the defendant might have protected himself
without inflicting injuries on his assailant.
“That reminds of the man who was attacked by a farmer’s dog, which he
killed with a pitchfork,” commented Lincoln.
“What made you kill my dog?” demanded the farmer.
“What made him try to bite me?” retorted the offender?
“But why didn’t you go at him with the other end of your pitchfork?”
persisted the farmer.
“Well, why didn’t he come at me with his other end?,” was the retort.
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Hill also quoted one of Lincoln’s legal contemporaries as saying “anyone who took Lincoln for a simple man in the court-room
would very soon wake up on his back in a ditch,” and that “[h]e never surrendered his conscience to a code; his sense of justice
was never cowed by the tyranny of ‘leading cases’; and the decision of the highest court in the world never succeeded in convinc‑
ing him that wrong was right.”
Here’s to wishing you a happy Presidents’ Day with the hope that in the year 2006 we might all better emulate the good quali‑
ties of our former chief executives, including those of one of America’s greatest lawyers: “Honest Abe.” (More trivia. He earned
that nickname as a young man employed as the trusted judge of close to the wire Kentucky horse races in an era before “photo”
finishes). G

Become a

Fellow or a
Super Fellow

TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
Your money will be deposited into a special endowment fund.
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What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
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the supreme
court drops an

ATOMIC
BOMB

On December 6, 2005, I began my day — as usual — by looking at The Dallas Morning
News. There, on page 7 of the first section was the headline, “Justices to review insanity
defense case,” with a sub headline reading, “Court has avoided issue for 2 decades; lawyer
calls law too limiting.”
What followed was this Associated Press story:
“How hard can states make it for criminal defendants to prove insanity?”
The Supreme Court, jumping into an issue it avoided for nearly two
decades under the late Chief Justice William Rehnquist, said Monday
that it would hear an appeal filed on behalf of a teenager who apparently
thought he was being pursued by aliens when he killed an Arizona police
officer. The justices will take up the case next spring.
F.R. “Buck” Files, Jr.

FEDERAL
Corner

The young man’s lawyer, David Goldberg, said in a filing that Arizona
lawmakers made their law too restrictive. It allows a defendant to be found
‘guilty except insane’ and held for mental health treatment, but it restricts
what evidence can be used to prove insanity.
It’s the first time the court has dealt with a direct constitutional challenge
to insanity defense laws since lawmakers around the country imposed new
restrictions after John Hinckley’s acquittal by reason of insanity in the
March 1981 shooting of President Ronald Reagan, said Richard Bonnie,
a University of Virginia professor who specializes in psychiatry and law.
‘It comes as a surprise,’ Mr. Bonnie said.
The latest Supreme Court case involves Eric Michael Clark, a standout
football player and popular student until he started acting bizarrely. In
1999, he began obsessing about the millennium. He ran up his parents’
credit cards buying survival supplies and then became convinced that
aliens had taken over his town.
Mr. Clark, who has been diagnosed as a paranoid schizophrenic, shot
Officer Jeff Moritz in Flagstaff, Ariz., on June 21, 2000. Officer Moritz, a
30-year-old father of a toddler, had pulled over Mr. Clark as the 17-year-old
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drove around his neighborhood in a truck
playing loud rap music about 5 a.m.
Mr. Clark was convicted and sentenced to 25
years to life in prison.
Mr. Clark is not contesting his guilt in shoot‑
ing the officer, Mr. Goldberg said. ‘It is just
whether in fairness, he should be doing his
time in a maximum security prison or in a
mental health facility.’
When I got to the office, I immediately looked to see what the
Supreme Court had done the day before. Sure enough, certiorari
had been granted in Clark v. Arizona, ___ S.Ct. ___, 2005 WL
3272155 (U.S.Ariz.). I then ran queries in WestLaw’s allstates
and allfeds databases and could not find anything on Clark. (Do
you remember those glorious days of yesteryear when all of the
opinions of the appellate courts were published?)
Later that day, I found that Clark had been added to the
WTH-CJ database:
TOPICAL HIGHLIGHTS
Criminal Justice
December 06, 2005

the shooting. The Arizona Court of Appeals
affirmed the petitioner’s conviction and
sentence in an unpublished decision, and the
Arizona Supreme Court denied discretionary
review, also in an unpublished decision.
The petition for a writ of certiorari noted
that, prior to enactment of its current in‑
sanity law, Arizona followed the M’Naghten
insanity test, which, as formally adopted in
the original A.R.S. §13-502, provided that
‘[a] person is not responsible for criminal
conduct if at the time of such conduct the
person was suffering from a mental disease or
defect as not to know the nature and quality
of the act, or if such person did know that
he did not know that what he was doing was
wrong.’ Arizona subsequently amended the
statute, eliminating the first prong of the
M’Naghten test and adopting a ‘guilty except
insane’ defense and verdict.

Granting certiorari, the United States Su‑
preme Court has agreed to address the con‑
stitutionality of Arizona’s insanity law, A.R.S.
§13-502. That statute provides, in pertinent
part, that ‘[a] person may be found guilty
except insane if at the time of the commission
of the criminal act the person was afflicted
with a mental disease or defect of such sever‑
ity that the person did not know the criminal
act was wrong.’

In abolishing the ‘nature and quality of the
act’ aspect of M’Naghten, the petitioner
argued, the state violated his right to due
process by precluding him from exercising
a fundamental right deeply rooted in the
common law. Further, the Arizona Court of
Appeals, in rejecting this argument, improp‑
erly relied on the Supreme Court’s decisions
in Patterson v. New York, 432 U.S. 197, 97 S.Ct.
2319, 53 L.Ed.2d 281 (1977), and Medina
v. California, 505 U.S. 437, 112 S.Ct. 2572,
120 L.Ed.2d 946 (1992), both of which dealt
with the procedural aspects of the insanity
defense, not the substantive defense itself.
According to the petition, the Supreme Court
has never held that a state may, consistent
with due process, abolish the insanity defense
as it existed at common law.

The petitioner was charged with first-degree
murder for the fatal shooting of a police of‑
ficer during a traffic stop. The petitioner’s de‑
fense was that, because of his mental illness,
he did not knowingly or intentionally kill the
officer and so was guilty of a less serious form
of homicide. Experts for both the defense
and the prosecution agreed that at the time
of the shooting, the petitioner, who was then
17 years old, suffered from paranoid schizo‑
phrenia. The experts disagreed as to whether
he was able to understand right from wrong.
The trial court found the petitioner guilty of
first-degree murder and further ruled that he
had failed to prove, by clear and convincing
evidence, that he was insane at the time of

By eliminating the first prong of the
M’Naghten rule, after previously abolishing
all common law defenses, including dimin‑
ished capacity, Arizona violated a defendant’s
right to present a complete version of the
facts and to present a complete defense, the
petitioner asserted. The concept of legal
insanity, that a person is not culpable for a
criminal act because he or she cannot form
the necessary mens rea, is a fundamental
principle of criminal law. The petitioner used
an example to further illustrate the impact of
Arizona’s law in the instant case. If the peti‑
tioner, in his delusional state, had believed
that the police officer was an alien that was
trying to kill him, then he would have been

Mental Capacity: Constitutionality of Ari‑
zona law limiting insanity defense-Certiorari
Granted.

continued on page 45
January/February 2006
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op-ed
by jim marcus

G

iven the widespread attention
to wrongfully convicted per‑
sons landing on death row, the
nation has increasingly focused
on shortcomings in the indigent defense
system. In this year’s State of the Union
address, President Bush called for a special
fund to train capital defense counsel. Last
year, Congress passed the Justice For All Act
which, among other things, provided funding
for indigent defense systems in death penalty
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cases in return for state-level improvements.
Because his faith in Texas’ existing indigent
capital defense scheme was so strong, Rep.
Tom DeLay insisted that the act be amended
so that Texas would qualify for the federal
cash without making any improvements to
its indigent defense statute. [Thus or There‑
fore] So, it’s baffling to read, according to the
Houston Chronicle, that Rep. DeLay’s legal
defense fund has “pulled in $1,089,871 since
its inception in July 2000.”

Having defended indigent prisoners on Texas’ death
row for 12 years, it is hard for me to understand why one
would need a million dollars to defend a non-capital case
in which, relatively speaking, so little is at stake. It’s not
as if Mr. DeLay, if found guilty, is in jeopardy of being
hauled off to Huntsville and executed.

The resource allocated to ensure that Texas does not
execute the wrong person [is] $25,000 — and that’s for
lawyers, investigators, experts, and all other expenses. The
DeLay war chest could pick up the tab for state post-con‑
viction proceedings in 43.5 death penalty cases in Texas.
That’s about two year’s worth at the current rate.

If there is no room for improvement in Texas’ indigent
defense system, then perhaps Mr. DeLay could demon‑
strate his faith to everyone else awaiting trial in Texas by
opting for court-appointed counsel (assuming he lacks
the personal resources to pay for his own defense) and
foregoing the charity of lobbyist’s wives and his colleagues
in the House. Should Mr. DeLay choose to place his
constitutional rights as criminal defendant in the care of
the system allegedly sufficient to protect those facing the
ultimate sanction, here are a couple of tips.

My first piece of advice can be summed up in one
word: “coffee.” The highest court in the State of Texas
— the Texas Court of Criminal Appeals — has twice held
that, just because a lawyer is sound asleep during a death
penalty trial it does not mean he is not effectively repre‑
senting the client. In fact, our top court once suggested
that allowing defense counsel to sleep through a death
penalty trial might be a sound strategic move on the part
of the defense. I would not recommend it, though. To
my knowledge, sleeping defense counsel are 0-3 in death
penalty trials. So, if Mr. DeLay wants to see any potential
witnesses against him cross-examined, he should pick
up a large latte for counsel on the way to the courthouse.
Remember, as one Houston trial judge is reported to have
said about watching defense counsel sleep his way through
a death penalty trial, “the Constitution doesn’t say the
[defense] lawyer has to be awake” (which probably means
the State will not pay the Starbuck’s tab).

Second, don’t be alarmed if your lawyer has never before
handled this type of case, is serving one or more probated
suspensions from the practice of law (for neglecting legal
matters and his obligations to his clients), is disciplined
again by the State Bar of Texas after being appointed to the
case, and is suffering from a severe mental illness, such as
bipolar disorder. This very same thing happened to Leon‑
ard Rojas during his one and only chance to challenge his
death sentence in state post-conviction proceedings (and
his lawyer missed the deadline for filing in federal court,
thus waiving any federal review of the case).

The chief judge of Texas’ high court — the court that
appointed Mr. Rojas’ lawyer – offered these words of
comfort: “Nor can one conclude that counsel was not
competent from the fact that he had never before handled
a [death penalty post-conviction case], as every attorney
who handles [a death penalty post-conviction case] must
at some point have handled one for the first time.” Mr.
DeLay’s case would provide a valuable learning experience
for a lawyer unfamiliar with campaign finance laws.

Perhaps Mr. DeLay knows more about the Texas indi‑
gent defense system than he has previously let on. That
would certainly explain the perceived need to raise more
than $1 million to keep his own relatively minor case out
of the system.

Jim Marcus graduated from the University of
Houston Law Center cum laude in May of 1993.
Since the Fall of 1993, Mr. Marcus’ practice has
consisted solely of capital post-conviction litigation, as a staff attorney at the Texas Resource
Center and later as a staff attorney with the Texas
Defender Service. Mr. Marcus became executive
director of the Texas Defender Service in January
of 1997 and is currently a director of the Texas
Criminal Defense Lawyers Association.
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crime and punishment

in early texas
part 2
the winchester rifle case

This is a continuation of a series of historical articles by Keith S. Hampton
about criminal law and procedure in by-gone days.

While doing unrelated research at the Austin History Center, Keith S. Hampton stumbled upon a preserved document with this account of
19th century lawyer, John T. Duncan, recalling his representation of a man referred to only as “Edmund.” It is a testament to the value of
defensive investigation into the alleged guilt of the accused.
John T. Duncan
Attorney at Law
Office over First National Bank
La Grange, Texas
On the 14th, November 1883 the Grand Jury returned into Court, an indictment, charging the negro man with the murder of Kocurek
and charged that the mortal blow was struck with a Winchester rifle, which the defendant used as a bludgeon.
Judge L.W. Moore, at that time, was the District Judge, and he appointed me to defend the negro against the charge.
At that time, I was associated with Mr. Paul Meerscheidt, now of San Antonio, and Mr. Meerscheidt and I took the negro into the Jury
Room to have him to state the case and give us a list of the witnesses that he desired summoned.
You can imagine our surprise, when the negro told us that he had not laid the weight of his hands on the deceased. That the charged
in the indictment, alleging that he had killed the deceased, with a Winchester rifle, was absolutely false. He told us that a man by the
name of Machula, in shooting at him (the defendant) had shot and killed Kocurek, while he (the defendant) and Kocurek were scuffling
over the possession of Kocurek’s Winchester rifle.
The story that he told us, was as follows: That he, the defendant, was looking for a mare that had gotten away from him and he had met
the deceased several hours before and that the deceased had told him that a mare suiting the description of the one that he was hunting,
was down at a little placed called Dubina in the southern part of Fayette County. He went down to Dubina and found the deceased
there and the deceased went off and soon brought him the animal he was looking for and for the service, he gave the deceased one of
the girths off of his saddle. That when he started off, leading the animal, the deceased told him that he ought to treat, but he told the
deceased that he had no money with which to treat. That the deceased then told him to stop, as there was a man there, who claimed that
horse. In the meantime, he kept on going, leading the animal, when there were quite of number of persons came out and commenced
running after him. He said they were all Bohemians. That they pursued him some little distance and to keep them from catching him,
he turned the animal, that he was leading, loose and put spurs to his horse to get out of the way of his pursuers. That the deceased
and John Machula, armed with Winchester rifles, mounted their horses and pursued him. That the deceased, riding the fleetest horse,
over-took him at the mouth of a lane and put his arm around him and pulled him off of his horse, and that he caught the deceased and
pulled the deceased off of his horse, and they both fell upon the ground together. The gun, carried by the deceased, was dropped some
10 or 15 feet before he and deceased struck the ground. That for the purpose of preventing the deceased from getting possession of and
using the gun, he jumped to the gun and seized it and the deceased seized the gun at about the same time and they were scuffling over
it, when Machula came up. The deceased hollered to Machula, saying “John come and let’s tie him.” That Machula did not come to
them, but went on inside of one of the fences, the fence being made of barbed wire and one plank, the plank in the middle and the wire
above and below it. That Machula took rest on the plank part of the fence and while the defendant and the deceased were struggling
over the gun, he (Machula) fired at the defendant, but the ball struck the deceased and he fell or dropped upon his face, dead.
16 VOICE FOR THE DEFENSE
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The negro then being in possession of the gun, ran up the road and as he ran off, Machula fired another shot at him. The defendant said
that he looked over his shoulder, saw Machula run up to the dead body of Kocurek and turn him over on his back. That he, defendant,
ran a few hundred yards, where he came to a tree and he climbed the tree and there he remained until he was arrested, and this he said
was the way that the whold thing had happened.
And he remarked to me, “Mr. Duncan, if you can have that man taken up and examined, you will find a bullet in his head.” Mr. Meer‑
scheidt remarked to him, “Edmund, if we have that man taken up and do not find a bullet in his head, they will hang you.” The negro
remarked, “Mr. Meerscheidt, if you have him taken up and do not find a bullet in his head, then they can hang me.” This satisfied me,
beyond all doubt, that the negro’s version of the transaction was true. The thing that bothered me the most, was how to proceed to
have the body exhumed and have the investigation made.
I then went to Judge Moore and Mr. James M. Bethany, the District Attorney, and told them what the negro had told me and told them
that I wanted to have the body taken up and examined and I wanted them to give me all the assistance that they could. I do not think
they had any faith in the negro’s story, but Judge Moore told me to draw up an application asking that the body be exhumed and that an
investigation be made and that he would grant the order and have me to name any physician that I choose to conduct the examination,
and give him all the power necessary to [carry out] its commission. This I did and Dr. J.C.B. Renfro was appointed as the physician and
on the day before the case was set for trial, in company with Eldon Burns, who was then Constable, we repaired to the grave yard near
Dubina for the purpose of exhuming the body and making the necessary investigation. Capt. E.H. Phelps and Judge Haidusek were
engaged by the friends of the deceased, to assist in the prosecution and Judge Haidusek was present when the body was taken out of
the grave and the examination made.
We found a little black hole in the skull and one whole side of the skull appeared to be shattered. It seemed that the bullet had struck
the perpendicular wall of the skull and the bullet divided about one-half of the bullet went inside of the skull and the other one-half
went outside the skull, making two holes in the scalp and making it look like his head had been struck with the hammer of the Win‑
chester rifle. After were satisfied that it was a gun shot wound that had produced the death of the deceased, Dr. Refro, using his chisel
in probing the brains of the deceased, struck the bullet and he took it out and cleaned it and brought it home and it is now among the
papers in the case. He made the following report:
“La Grange, Texas.
Judge L.W. Moore, Judge, 15th District:
			
I have this day executed the within commission by exhuming the body of Joseph Kocurek and upon post mortem, found that said
Joseph Kocurek came to his death by a gun shot would in the head, the facts of which are in my possession, that of securing the ball
from the same.
		
November 29, 1883.
(Signed) J.C.B. Refro, M.D.”
The case was called the next morning, but after examination of the District Attorney with private prosecution engaged, a nol pros was
entered.
Judge Haidusek had the gun, which the deceased had when he was killed, brought to Court and he also had the gun that Machula had
on that occasion, brought into Court. He discovered that in the magazine of the Winchester riffle [sic], which the deceased had and
which the negro took from him, there were the same number of balls when the gun was returned as there were when he started off in
pursuit of the negro, besides the balls in this Winchester riffle [sic] had a slick smooth exterior. There were no rings nor indentations
on them. The balls in the magazine of the gun used by Machula, had some rings or indentations around the caused by a kind of inden‑
tation. Upon a close inspection of the part of the bullet taken from the head of the deceased, there was a part of the exterior that was
unbattered and on this unbattered surface, could be discovered rings or indentations similar to the indentations on the bullets found
in the gun used by Machula. This was proof conclusive that the bullet that was taken out of the head of the deceased, came out of the
gun that was used on that occasion by Machula.
This occurance [sic] took place over twenty-three years ago, but the incidents are fresh in the minds of everyone, who were living at
that time and were cognizant of the facts, because it was considered a very remarkable case. When the defendant walked out of Court,
a free man, he believed that his salvation was due to the exhumation of the dead body of the deceased, and the finding of the bullet in
the deceased’s head.
At the time that the post mortem was had, the deceased had been buried about seven weeks and the casket, which enclosed his body,
was almost filled with water.
If this story will be of any service to you in the preparation of your work, you have my permission to make use of the names of the
parties connected therewith and the localities as well.
Sincerely your friend,
John T. Duncan
January/February 2006
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part 3
fornication, seduction and

a

adultery in texas

by keith s. hampton

early prosecution for “simple fornication”
On February 2, 1858, the Texas Legislature passed an Act which provided:

Art. 392. Every man and woman who shall live together in adultery, or fornication, shall be punished by fine
of not less than $100 nor more than $1000.
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Every white person who shall live in adultery or fornication
with a negro, or a person of mixed blood, descended from negro
ancestry, to the third generation inclusive, though one ances‑
tor of each generation may have been a white person, shall be
punished by fine not less than $100 nor more than $1000.
On March 31, 1868, the Cameron County District Attorney
prosecuted John Foster for “simple fornication.” Foster filed
a motion to quash the indictment contending the statute was
unconstitutional for its failure to define “fornication.” The
State appealed and lost. While the “mixed offense” of adultery
and fornication was defined under the Act of 1858, the “moral”
crime of fornication was not. Because the Penal Code provided
that”no person shall be punished for any act or omission, as a
penal offense, unless the same is expressly defined” in statute,
the Court held the indictment properly quashed. State v. Foster,
31 Tex. 578 (1869).
Meanwhile, elsewhere in Texas, John Smelser, “a white man,”
lived with his former slave Mary Ann Fraulis, now a freed
woman, and was convicted (together with Ms. Fraulis) of for‑
nication. The convictions were reversed because while they did
live together, they occupied different rooms, and the remaining
proof was noted to be that the woman “was nearly white, and
wore short hair.” Smelser v. State, 31 Tex. 95 (1868). For the
next 10 years, fornication remained undefined and therefore
noncriminal.
Under Article 337 of the Penal Code of 1879, the Texas Legisla‑
ture defined “fornication” for purposes of prosecution as “the
living together or carnal intercourse with each other, or habitual
carnal intercourse with each other without living together, of a
man and woman, both being unmarried.” The crime was pun‑
ishable with a fine between $50-$500. Adultery convictions were
twice the punishment. Prosecutions for fornication ensued.

time he [the witness] saw the defendant sitting in one of the
rooms of the house, and the woman Fannie sitting in the same
room, on a bed.” The Court found the evidence insufficient for
fornication. Cohen v. State, 11 Tex.Ct.App. 337 (1882).
The Shackleford County District Attorney prosecuted Bill Led‑
better and Amanda Aken for fornication. A witness once found
Bill and Amanda in bed, and remarked that they were getting to
work a bit too early. Amanda had a “blue-eyed child” bearing
a remarkable resemblance to Bill, who confessed that the child
was his. But the convictions were reversed because they were
charged with unlawfully living together, an allegation for which
there was no evidence. The jury was instructed that fornica‑
tion was “carnal action between parties that are unmarried,”
but the trial court also told jurors that confessions were “the
most weighty nature in law,” instructions the appellate court
found to be “obnoxious,” and the conviction was reversed and
remanded. Amanda was acquitted. Ledbetter v. State, 11 Tex.
Ct.App. 337 (1886).
Bell County prosecutors nailed local residents Mr. Perigo and
Ms. Eva Pearl for fornication. The deputy marshal of Temple
testified that the two lived in a little three roomed house for
which Perigo had paid rent for years. Mr. Perigo had described
Eva as his “woman,” sometimes his “d–d whore,” and Eva “who
was generally reputed to be a prostitute,” had referred to Mr.
Perigo as her “man.” Their convictions were affirmed, the ap‑
pellate court noting that the jointly-tried defendants received
the minimum punishment. Perigo v. State, 25 Tex.Ct.App. 533
(1888).

being seen together could get
you prosectued

The Dallas County District Attorney prosecuted W.C. Wolff
and Doney Bozark with fornication, but the alleged date of
the crime preceded the Act defining fornication. The Court
reversed the convictions, but warned: “Fornicators ... will do
well to note that it is defined and made penal by the Revised
Code, which takes effect October 1, 1879.” Wolff v. State, 6 Tex.
Ct.App. 195 (1879).

Isaiah Manuel was convicted of adultery with Josephine Mathis,
but the conviction was reversed for insufficient evidence. The
fact that “they were together a great deal” was not enough,
and the other evidence was merely suspicious: Mathis’ hus‑
band testified “that he slipped up to a house and saw” Isaiah,
Josephine and Isaiah’s sister “lying on the same bed in a halfdressed condition.” Another witness said he saw Isaiah stoop
over Josephine “as if in the act of kissing her.” Manuel v. State,
45 Tex.Crim. 96 (1903).

In 1882, someone saw Jake Cohen near the Houston home of
Fannie Simpson and her mother; evidence showed that he lived
“forty steps” away. The reputation for chastity of the “Simpson
women” was “not good.” Jake had been seen in the Simpson
home on more than one occasion, and one witness saw him at
least once smoking a pipe while Fannie was present. Another
witness had “peeped through a crack” and saw Jake in bed with
“a woman whom he took to be Fannie Simpson ... At another

In Eaton v. State, 60 Tex.Crim. 429 (1910), the Court reversed
the conviction because the only evidence was that defendant
had been seen talking to a widow and walking together a few
times. The defendant had also been seen once to kiss and hug
a woman (presumably the widow), but she denied positively
that defendant ever had intercourse with her.
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lust alone is insufficient to support adultery conviction
Preacher Green’s conviction for adultery with Ora Pannell was
reversed because while Mrs. Pannell admitted that they had be‑
come infatuated with each other, they never had intercourse.
If the case should be viewed theologically, the
case might be sufficiently made out, for under
the bible theory of adultery a man or woman
who looks upon each other lustfully is guilty
of adultery in his or her heart, but that [] is
not sufficient to meet our legal definition.
There must be in Texas something more than
a lustful desire; there must be the act of sexual
intercourse. However spiritually or morally
wrong it may be to lust after the woman in
this case, appellant was not shown to have
gone further, at least with sufficiently cogent
evidence to justify the conviction. There must
be acts of intercourse.
Green v. State, 53 Tex. Crim. 540 (1908).

corroboration of sex between
adults
Maggie Childress separated from her husband, Clifford, but
returned to her previous home to find that he had a new house‑
mate, Annie Blakemore. A fight ensued between the women.
The deputy sheriff appeared and told Clifford if he would pay
for Annie’s torn dress, it would end the matter. Clifford didn’t,
so he was prosecuted for adultery. Annie testified that she and
Clifford had sex together, but corroboration was required be‑
cause Annie herself was an accomplice to adultery. The statute
required both proof that they lived together and that they had
one or more acts of intercourse. While there was ample cor‑
roboration of their living together, there was no corroboration
of sex, and the conviction was reversed. Childress v. State, 85
Tex.Crim. 22 (1919).
Albert Halbadier was convicted of habitual adultery and fined
$150. The State relied on the testimony of Emma Kirschner,
the woman with whom he had “habitual carnal intercourse.”
Because she was an accomplice to adultery, her testimony had
to be corroborated. The Court found the fact that they had a
child together to be sufficient corroboration that they had sex.
However, the conviction was ultimately reversed because the
prosecution failed to give proper notice for the introduction
of his marriage license. Halbadier v. State, 85 Tex. Crim. 593
(1919).
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Ethel Beatrice Thorton testified extensively to her carnal knowl‑
edge of the married defendant and accomplice, Frank Cox, at his
trial. The day they met at his home, they had sex while his wife
went to town. Then they had sex at the gin where Frank worked,
at his house while his wife was asleep, and under a bridge, ac‑
cording to Ethel. But none of her testimony was corroborated,
so consequently the adultery conviction was reversed. Cox v.
State, 94 Tex.Crim. 297 (1923).
Fornication and adultery convictions seemed to peak in the
1920’s, with 22 reported cases of convictions, mainly for forni‑
cation. But there appear to be even more convictions for the
more severe crime of seduction.

the crime of seduction
“If any person, by promise to marry, shall seduce an unmarried
female, under the age of 25 years, and shall have carnal knowl‑
edge of such female, he shall be punished by imprisonment in
the penitentiary not less than two nor more than five years, or
by fine not exceeding five thousand dollars.” Tex. Penal Code
art. 814 (1879). “Seduction” was understood as “the leading
of an unmarried female under 25 years of age out of the path
of virtue by a promise of marriage.” From the reported cases,
two-year sentences were most common. See, e.g., Tomczak v.
State, 103 Tex.Crim. 445 (1926)(two years); Bronikowski v. State,
100 Tex.Crim. 600 (1925)(two years); Dunlap v. State, 101 Tex.
Crim. 239 (1925)(two years). But there were five-year prison
sentences as well. Moss v. State, 96 Tex.Crim. 198 (1923)(five
years for impregnating young woman, then marrying another
woman); DeRosette v. State, 74 Tex.Crim. 235 (1915)(five years
for impregnating young woman).
There was a sort of chastity defense recognized by the Court
of Criminal Appeals in its reversal of Enmal Garlas’ seduction
conviction and four-year prison sentence:
The facts here, to our minds, do not show
that prosecutrix was a chaste woman. It is
an essential requisite that she be such, as
only a chaste woman can be led from the
path of virtue. The promise of marriage, if
it occurred at all, appears to have been but a
slight inducement to the act of copulation.
Prosecutrix does not say that she loved ap‑
pellant, or that she reposed confidence in him
on account of the affection existing between
them, but almost as soon as the proposi‑
tion is made to have carnal intercourse, she
consented. There is no testimony whatever
on her part that she experienced any pain or
suffered any injury, such as a maiden would

from an act of copulation. On the contrary
she makes no complaint whatever. Appel‑
lant himself, while admitting the two acts of
copulation, states that he had no difficulty in
penetrating her; that he knew she had been
penetrated by some man before.
Garlas v. State, 48 Tex.Crim. 449 (1905).
The crime of seduction was prosecuted as late as the 1950’s.
Senovio Salas, falsely representing himself as “Jesse Gonzales,”
courted a 20-year-old young woman and eventually had sex with
her. She later learned that he was 10 years older than he had
represented himself to be, was married, and had five children.
She claimed he promised marriage; he admitted everything but
the promise of marriage. His three-year sentence on appeal was
affirmed. Salas v. State, 164 Tex.Crim. 129 (1956).

the 1925 penal code and code of
criminal procedure
In 1925, the 39th Legislature passed Senate Bill 7, which was
a complete revision of the Penal Code and Code of Criminal
Procedure. The bill included a provision declaring all penal
laws not embraced in the Act repealed. However, a considerable
portion of the Penal Code — the laws defining incest, bigamy,
seduction, adultery and fornication — were somehow omitted.
The judiciary saved legislators by pointing out that the Code
of Criminal Procedure referenced the omitted portions of the
bill, and thus the previous penal laws were not repealed after
all. Ex parte Copeland, 130 Tex.Crim. 59 (1935). Prosecutions
for adultery, fornication and seduction continued through the
1920’s and ‘30’s, then virtually disappeared from appellate deci‑
sions until their statutory repeal in 1973.

Keith S. Hampton has been in private practice in
Austin, Texas since 1990, and is board certified in
criminal law. After graduating from St. Mary’s
University School of Law in 1989, he worked as
a briefing attorney for the Honorable Judge Sam
Houston Clinton. Keith is a frequent speaker for
TCDLA, has authored many scholarly publications, and currently serves as the association’s
lobbyist and legislative chair. He is also a Fellow
of the Texas Bar Foundation, a charter member
of the Austin Criminal Defense Lawyers Association, and a member of the Pro Bono College of the State Bar.
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Thanks to Chris Hoover, Bobby Mims and Kelly Pace, course
directors for the DWI: 101 seminar in Tyler. Thanks to their
fine efforts we had 55 lawyers in attendance.
Thanks to Chris Hoover, Troy McKinney, Gary Trichter, Danny
Easterling and Grant Scheiner for setting a course to provide
quality DWI training in all parts of Texas. We have DWI: 101
seminar scheduled for El Paso and Top Gun DWI for Laredo in
February; Mastering Scientific Evidence co-sponsored with the
National DUI College in late March; Top Gun DWI in Houston
in August and DWI in San Antonio on November.
Joe Johnson, a lawyer from Topeka, who has spoken on several
occasions at Rusty Duncan seminars and who spoke at this
year’s 26th Annual Prairie Dog Lawyers Advanced Criminal Law
seminar, will be sworn in as District Judge of the 3rd Judicial
District Court of Kansas in late January. TCDLA congratulates
Mr. Johnson and knows he will be an outstanding judge.
Thanks to all our members, sales of TCDLA, CDLP and TCDLEI
publications have almost doubled. We are offering a wide selec‑
tion of quality legal publications. Over the next three months
we anticipate the release of two new publications, The Study
Guide for the Texas Board of Legal Specialization in Crimi‑
nal Law, written by Susan Anderson and Search and Seizure
manual written by Mike Charlton. We will also have two new
cheat sheets.
On March 26-31, 2006, TCDLA through CDLP will host the
30th Texas Criminal Trial College in Huntsville. Tim Evans and
Lydia Clay Jackson are the deans of the College. There will be
80 openings for lawyers to receive outstanding trial advocacy
training. There will be more than 40 faculty members. I ask
members to help us get the word out to all lawyers who practice
criminal law. You will find an application in the month’s Voice
for the Defense. Please pass this on to a lawyer who may benefit
from this outstanding training.
Good verdicts to all!

G
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Newbie. Freshly minted. Spring
chicken. Wet behind the ears.
Green as grass. Brand spanking
new. Fresh off the vine. New
and improved? Baby lawyers.
There are more of us out there
now, and we welcome your
guidance.
Coming out of law school is a scary thing. Remember the pro‑
tracted wait for the bar exam results? The struggle to get an
interview and land that first job? How about that scary feeling
when you finally have a case all your own to work on and you
are just not sure you did it all correctly?

Most baby lawyers have little work experience to draw from,
never mind any legal experience. Many young attorneys have
gone straight through the education system, maybe clerking
here or there while attending classes. Some baby lawyers worked
for a few years between undergraduate school and law school
and have a better idea of the proper work ethic it takes to be a
good attorney. Some, like me, are on a second career, and have
a wealth of work experience, knowledge and skills to depend on.
Even so, starting over from the bottom again is a challenge.

The job hunt is tough these days. More lawyers than ever are
graduating from law schools and passing the bar exam. Hire a
baby lawyer if you can. If not, counsel him or her on the best
possible job strategy to take towards landing that first job, and
refer him/her in the right direction. The legal family is a close
one, and I like to think we will help each other out as much as
possible.

baby lawyers:

a view from

the bottom
by Celeste Villarreal
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Mentorship and guidance is essential for all baby lawyers. Law
is like another planet. I am telling you something you already
know. Law is different from the corporate business world where
I worked for 23 years, but not that much. Red tape abounds. The
legal field is a maze of rules and regulations, complicated politi‑
cal undertones inside the firm, the court system and government
agencies, and generally a minefield for the baby lawyer.

So what, you say? Everyone figures it out eventually and gets
through it, right? But most fare better when they have an older

experienced attorney to take them under their wing. Maybe
you are not in a position to hire on a first year associate, but
you can still mentor through the beginning of his or her legal
career. Maybe you can offer an ear to bounce strategy off, or a
shoulder to lean on. Even better, offer to second chair a baby
lawyer in his/her first case, or let the baby lawyer second chair
some of your cases. Be proactive — offer your expertise instead
of waiting for the baby lawyer to ask for your help. What do
you get out of it? How about a stronger legal community and
local bar association? The better each one of us is individually,
the better the community at large will be.

Every one strives to provide competent counsel to his or her
client. Baby lawyers have the additional concern of establishing
themselves right out off the blocks; baby lawyers are extremely
earnest in proving themselves right off the bat. An experienced
attorney who is willing to spend a few minutes looking over a
baby lawyer’s work and give constructive feedback is greatly
appreciated — that knowledge and experience offered to a
young lawyer results in a stronger local bar and community
in the long run.

The courtroom has its own rules too. There are the local rules
and then there are the “local local” rules. Clue in a baby lawyer
as to how things really work and you will have a friend for life.
So many things are just not taught in law school.

Ethics is a tricky area also. There are so many gray areas and
situations for every attorney, and especially for a baby lawyer. Be
available to discuss these issues. It is essential that the best pos‑
sible lawyer be groomed for the client’s benefit, the individual
attorney’s benefit, and the bar-at-large.

Before becoming an attorney I enjoyed a successful 23 year
career in broadcast media, due in part to strong mentorship.
Like law, media is a historically male-dominated industry which
is being encroached upon by women. Easily half the law school
students these days are women, and the ranks of the newly
licensed also reflect this trend. The media business has done
a great job mentoring new talent, and I see the same develop‑
ment in the legal field.

In law school we are taught the law, but not “how to lawyer.” As
a baby lawyer I ask you to take a more active stance in assum‑
ing a mentorship role. There is a right way and a wrong way to
approach a new legal career, and any advice you may offer as to
the best way to navigate strange waters is invaluable.

The law community is a closely knit organization. This is true in
both the big cities and the small towns. Criminal defense lawyers
in particular seem to have a tight bond. There is something
special about fighting the good fight against big government’s
prosecutors and the complicated machinery which values a
conviction over justice.

I would like to personally thank the special lawyers in my life
who have been there for me during my law school adventures
and now as I step out into a brave new world as a baby lawyer.
There are not enough words to thank Philip Wischkaemper,
Cynthia Hampton, Keith Hampton, all the Lubbock lawyers
(and you know who you are), and Judge Paula Lanehart (who
allowed me to learn and train from the other side of the court‑
room bar). You have my undying loyalty and appreciation for
all you have taught me, and for what I will continue to learn
from you in the future.
Celeste I. Villarreal is a newly licensed
attorney with a JD from Texas Tech University School of Law and a B.S. in Radio
Television Film from the University Texas
at Austin. A “second career lawyer,” Ms.
Villarreal has 23 years of broadcast television experience in management, sales,
production and engineering. Additionally,
over the years Ms. Villarreal has served on
numerous non-profit boards advocating
the rights of the disadvantaged and underrepresented in communities across Texas,
and the United States. Currently Ms. Villarreal continues to clerk for TCDLA while
launching her new legal career.

Mentorship of a baby lawyer as he or she enters a new legal career
should be top priority for the local bar in every town. If you
have made it a practice to bring along a newly licensed attorney,
kudos to you. If you have not done so in the past, please make
this one of your new year’s resolutions.
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IN THE DISTRICT COURTS OF EL PASO COUNTY, TEXAS
168TH JUDICIAL DISTRICT
THE STATE OF TEXAS				
						
vs.						
						
______________________			

§
§
§			
§
§

No. ___________________

Petition to Disqualify the 34th Judicial District Attorney and his Office and
Request for Appointment of Attorney Pro Tem
TO THE HONORABLE JUDGE OF SAID COURT:
Comes Now, _____________, Defendant in the above titled and numbered cause, by and through her attorney,
Travis Ketner, and files this Petition to Disqualify the 34th Judicial District Attorney’s Office and Request for Ap‑
pointment of Attorney Pro Tem. In support of this Motion, Defendant would show:
I.
The Defendant in the above titled and numbered cause is currently under investigation by a grand jury empanelled
by this Honorable Court. This investigation was initiated by the El Paso County Sheriff ’s Office, but is being pursued
by prosecutors for the elected district attorney for the 34th Judicial District of Texas. The Defendant is currently
employed as __________________. The investigation centers on possible violations of the Texas Election Code by
this Defendant. In the course of this Defendant’s duties _________________.
II.
The duties of District Attorneys in Texas are statutorily defined. Tex. Code Crim. Proc. art. 2.01 (Vernon 2003).
The default responsibility is to represent the State of Texas in the district courts of his district, except in cases where
before his election he was employed adversely. Most importantly, and ambiguously stated, is the duty, “of all pros‑
ecuting attorneys not to convict ... but to see that justice is done.” Finally, District Attorneys are commanded not to
secrete witnesses or to suppress facts capable of establishing the innocence of the accused. The requirements apply
equally to special prosecutors appointed by the District Attorney.
A.
The difference between a special prosecutor and an attorney pro tem are numerous and distinctive. A special pros‑
ecutor is an individual who, with the consent of the District Attorney, assists in the prosecution of a particular case.
Stephens v. State, 978 S.W.2d 728, 731 (Tex. App.- Austin 1998, pet. ref ’d) (emphasis added). An attorney pro tem is
appointed by the District Court in accordance with Texas law. The Defendant in the instant case is requesting this
Honorable Court appoint an attorney pro tem, rather than petitioning the District Attorney for a special prosecutor,
for reasons that will become clear in the body of this Petition.
B.
Whenever an attorney for the state is disqualified to act in any case ... the judge of the court in
which he represents the State may appoint any competent attorney to perform the duties of the
office during the…disqualification of the attorney for the State.
Tex. Code Crim. Proc. art. 2.07(a) (Vernon 2003). Therefore, it is the position of the Defendant that this Honorable
Court is within its power to appoint an attorney pro tem for the investigation into _______________. Additionally,
a close inspection of the Texas Code of Criminal Procedure shows that a Court may, sua sponte or on Motion by the
Defendant, appoint an attorney pro tem. Tex. Code Crim. Proc. art. 2.07(b-1) (Vernon 2003). The wording of Ar‑
ticle b-1 allows for, “an attorney for the State who is not disqualified to act” to request his or her recusal from a case
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(emphasis added). Therefore, the Texas Code of Criminal Procedure makes it apparent that a Court may appoint
an attorney pro tem if that Court feels that the District Attorney’s Office should be disqualified.
C.
One of Texas’ most infamous figures provides the case law pertinent to this issue. George Parr ruled Duval County,
Texas, with an iron fist and ran that small South Texas county as if he owned it. As such, it would be difficult or
impossible to prosecute “The Duke of Duval” with his own handpicked prosecutor. In 1954, Judge Maxwell Welch
appointed John F. May as attorney pro tem to prosecute George Parr and his cronies. State v. May, 270 S.W.2d 682,
683 (Tex. Civ. App.- San Antonio 1954, no pet. h.). Parr’s handpicked prosecutor for Duval County, Raeburn Norris,
fought his disqualification as prosecuting attorney in the San Antonio Court of Appeals. May, supra. Judge Welch
also disqualified the entire Duval County District Attorney’s Office from prosecuting Parr. Id. at 683. Finally, Judge
Welch appointed May as District Attorney Pro Tempore to conduct the prosecution of Parr. Id. Every single one of
these decisions was upheld on appeal and remains the law of the State to this day. Id.
III.
The next issue is under what circumstances a district court may disqualify a District Attorney. The grounds for
disqualification are extremely narrow and were detailed by the Texas Court of Criminal Appeals in 1990. State ex
rel. Eidson v. Edwards, 793 S.W.2d 1 (Tex.Crim.App. 1990). The Court in this case relied on the Texas Local Govern‑
ment Code, stating that, “A ... court can remove a District Attorney only for one of the three causes enumerated in
[Texas Local Government Code] Sec. 87.013 and only after a trial by jury mandated in Section 87.018(a).” Tex. Local
Gov’t Code §87.013 (Vernon 2003); Tex. Local Gov’t Code §87.018(a) (Vernon 2003); supra. The Court stated that
grounds for removal would be used as grounds for disqualification. Id.
A.
The three general grounds for removal are: incompetency, official misconduct, or intoxication on or off duty cause
by drinking an alcoholic beverage. Tex. Local Gov’t Code §87.013 (Vernon 2003). A District Judge may remove a
District Attorney from office for any of these reasons. Tex. Local Gov’t Code § 87.012 (Vernon 2003). The Petitioner
in this case would ask that the District Attorney be disqualified for either (or both) of the first two reasons.
B.
Attached to this Petition as Exhibit A is an affidavit fulfilling all requirements of Tex. Local Gov’t Code §87.015
(Vernon 2003). This affidavit sets into motion the removal proceedings required by the Code; in this case, however,
the Petitioner is only using the Code’s requirements to demonstrate why the District Attorney and his office should
be disqualified from prosecuting her particular case. At this time, the Petitioner is not seeking to have the District
Attorney removed from office.
C.
Before a District Attorney may be removed from office, a trial by jury is required. Tex. Local Gov’t Code §87.018
(Vernon 2003). Petitioner believes, in accordance with the requirements of Eidson, a trial by jury must be held on the
allegations contained in Exhibit A before the District Attorney’s Office can be disqualified. Petitioner would, first and
foremost, ask for this trial by jury on the allegations contained in Exhibit A. However, in the meantime, Petitioner
would respectfully request that the District Attorney’s Office be suspended in his prosecution of Petitioner’s case
and another individual be appointed to continue the investigation. Tex. Local Gov’t Code §87.017 (Vernon 2003).
Petitioner believes that these actions are the requirements of Eidson and May.
IV.
Another reason why the District Attorney’s Office should be disqualified in the instant case is that Petitioner,
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in the preparation for her own case, has discovered that the District Attorney may be guilty of many of the same or
similar violations of the Texas Election Code of which Petitioner is accused. This behavior by the District Attorney
flies directly in the face of his statutory duties. Tex. Code Crim. Proc. art. 2.01 (Vernon 2003). Petitioner maintains
that this type of violation of the District Attorney’s statutory duties is official misconduct and/or incompetency and
necessitates the initiation of the May/Eidson procedure detailed above.
V.
After Petitioner’s involvement and research into her own case, Petitioner would request that this Honorable Court
to consider instructing either the current grand jury or the next grand jury that they are encouraged to become true
investigatory body and inquire into all similar types of misconduct by all local office holders under the Texas Elec‑
tion Code.
VI.
Lastly, as a citizen of this county and this State, Petitioner would humbly request this Honorable Court to empanel
a special grand jury and appoint another attorney pro tem to investigate the allegations of misconduct brought in Ex‑
hibit A against the District Attorney. Petitioner asserts that only a true investigation and prosecution of all individuals
suspected of violations of the Texas Election Code can “clear the air” and permit all local officeholders to regain the
trust of the citizens of El Paso County.
Wherefore, premises considered, Petitioner prays this Honorable Court study her Petition, set this matter for a
hearing, and, after said hearing, grant such relief as requested in this Petition.

							

Sincerely,

							
							
							
							
							
							
							
							

______________________________
Travis Ketner
Attorney for Petitioner
State Bar No. 24029662
1019 E. Yandell
El Paso, TX 79902
Tel. (915) 351-6300
Fax (915) 532-9951

Certificate of Service
I hereby certify that on this the 17th day of December, 2004, a true and correct copy of the foregoing Motion was de‑
livered by hand to the Mr. Steve Spitzer, assistant district attorney, 500 E. San Antonio, Ste. 203, El Paso, TX 79902.
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______________________________
Travis Ketner

IN THE DISTRICT COURTS OF EL PASO COUNTY, TEXAS
168TH JUDICIAL DISTRICT
THE STATE OF TEXAS				
						
vs.						
						
________________				

§
§
§
§
§
Order for Hearing

Said Petition is to be heard before this Honorable Court on the ______ day of __________________, 2004 at
____ o’clock __.m.

							
							

______________________________
Honorable Judge Presiding

IN THE DISTRICT COURTS OF EL PASO COUNTY, TEXAS
168TH JUDICIAL DISTRICT
THE STATE OF TEXAS				
						
vs.						
						
xxxxxx					

§
§
§
§
§

Order
On this the ______ day of ___________________, 2005, came to be considered Petitioner’s request. After due
consideration, said Petition is
GRANTED					

DENIED

If said Petition is granted, this Honorable Court will announce at a future date who will be appointed as attorney
pro tem in this matter. Additionally, if said order is granted, the district attorney and his office are immediately
barred from continuing this investigation/prosecution.

							
							

______________________________
Honorable Judge Presiding
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SUPREME COURT
Improvident Grant
Suppression of statements upheld.
Maryland v. Blake, __U.S.__, 126 S.Ct. 602, 163 L.Ed.2d 406 (2005); Opinion: Per Curiam

Cynthia Hampton

In 2003, Blake was arrested in connection with a homicide. Officers were instructed not
to speak to Blake during the arrest. They advised Blake of his Miranda rights, and he stated
he did not wish to speak to them without his attorney. After giving him a list of the charges
and their possible sentences, which erroneously stated that Blake would be eligible for the
death penalty, one officer said “I bet you want to talk now, huh!” and was then verbally
reprimanded in front of Blake. Thirty minutes later, Blake requested to speak to officers,
was reread his Miranda warnings and waived his right to speak to an attorney. The trial
court granted Blake’s motion to suppress these statements because they were made after he
had invoked his right to have a lawyer present, but the Court of Special Appeals reversed
in an unpublished opinion. The Court of Appeals of Maryland reversed, holding Blake’s
statements were in direct response to the officer’s improper interrogation and that Blake
did not initiate contact with police after invoking his Miranda rights. Cert was granted to
determine whether officersviolated Defendant’s Miranda rights by making an improper
statement after Defendant had invoked his right to an attorney. Supreme Court now decides
its decision to grant writ of certiorari was improvident and dismisses the petition, letting
stand the suppression of Blake’s statements.
Cert to 6th Circuit – Reversed.
Appellate court erred in granting relief on basis of improperly presented evidence and
ineffective counsel. Bradshaw v. Richey, __U.S.__, 126 S.Ct. 602; 163 L.Ed.2d 407 (2005);
Opinion: Per Curiam.
Richey was convicted of aggravated murder committed in the course of a felony and sen‑
tenced to death. He sought habeas relief after exhausting his state court remedies. The federal
district court denied his petition after allowing discovery. Sixth Circuit reversed, holding
that Richey was entitled to habeas relief because Ohio law did not permit transferred intent
as a theory for aggravated murder and that his attorney was constitutionally deficient.

Mike Charlton
Held: A transferred intent theory was adequate to support a conviction for aggravated
murder and evidence that was improperly considered by the Appellate Court could not be
used to support a claim for inadequacy of counsel. The Court held 6th Circuit misapplied
Ohio evidence law, thus its ruling on the sufficiency of the evidence was erroneous. The
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Court held further the lower court improperly adjudicated the
inadequacy of counsel claim by relying on evidence that was not
properly presented to state habeas courts because the Court of
Appeals did not determine whether Richey was at fault for fail‑
ing to develop the factual basis for his claims in state court.
FIFTH CIRCUIT
Defendant did not knowingly waive right to counsel – case
Reversed/Remanded.
United States v. Jones, 421 F.3d 359 (5th Cir. 2005).
(1) Initial entries into apartment by manager and assistant
manager of apartment, resulting in the discovery of drugs in
plain view, were not under color of law and hence presented no
Fourth Amendment issue; nor did subsequent warrantless entry
of police officer into apartment (done at request of assistant
manager, to confirm her suspicions and to accompany her in
serving an eviction notice, as a safety precaution) violate the
Fourth Amendment; a police view subsequent to a search con‑
ducted by private citizens does not constitute a “search” within
the meaning of the Fourth Amendment so long as the view is
confined to the scope and product of the initial search; here,
there was no indication that the officer performed any search
beyond the scope of the prior private searches; accordingly,
5th Circuit affirmed the district court’s denial of defendant’s
motion to suppress.
(2) Defendant did not knowingly and intelligently waive his
right to counsel at trial where he was not adequately warned
about the dangers and disadvantages of self-representation as
required by Faretta v. California, 422 U.S. 806 (1975); although
the district court recommended to defendant that he have an
attorney and stated appointed counsel was highly qualified,
the district court took no steps, except in the most general
way, to ensure that defendant was aware of the dangers and
disadvantages of proceeding pro se; additionally, the court
made no inquiry into defendant’s education or background to
evaluate his fitness for the task; nor did the court determine if
defendant understood the nature of the charges against him,
the consequences of the proceeding, or the practical effects of
waiving his right to counsel; accordingly, 5th Circuit vacated
defendant’s conviction and remanded for a new trial.
Suppression of evidence not warranted because of good faith
exception to exclusionary rule. United States v. Gibbs, 421 F.3d
352 (5th Cir. 2005).
The subsequent loss of the affidavit supporting the warrant
authorizing the search of defendant’s home (resulting in the dis‑
covery of marijuana and two firearms, culminating in a federal
felon-in-possession prosecution) did not require suppression of
the evidence seized pursuant to the warrant; a lost supporting
affidavit does not invalidate a warrant if competent evidence
exists to prove the affidavit’s contents; here, the district court
found the testimony of the agent who authored the affidavit to

be credible, and that credible testimony was sufficient to prove
the existence and contents of an affidavit underlying the war‑
rant; because the agent could rely in good faith on a warrant
issued by the judge on the basis of the affidavit facts which he
had credibly reconstructed, the district court did not err in find‑
ing the good-faith exception to the exclusionary rule applicable;
because the 5th Circuit held the agent relied on the warrant in
good faith, the court did not reach the probable cause issue.
COA granted to address ineffective assistance and Penry
instruction.
Smith v. Dretke, 422 F.3d 269 (5th Cir. 2005).
Fifth Circuit granted a certificate of appealability to review
the district court’s determination that capital habeas petitioner
had not fully exhausted his federal claim of ineffective assistance
in state court; 5th Circuit found reasonable jurists would find it
debatable whether the legal and factual basis for his ineffective
assistance of counsel claim was fully and fairly presented to the
state habeas court; additionally, reasonable jurists could debate
whether counsel had provided ineffective assistance of counsel
in failing adequately to investigate petitioner’s drug and alcohol
use, the possibility of a mitigation defense of temporary insan‑
ity, defendant’s prison records from previous incarcerations
to show his good behavior while in prison, and petitioner’s
troubled background and abusive upbringing; 5th Circuit also
granted a certificate of appealability to review the supplemen‑
tal instruction on consideration of mitigating evidence given
to the jury during the punishment phase of petitioner’s trial,
noting that the instruction was identical to the supplemental
instruction denounced in Penry v. Johnson, 532 U.S. 782, 78990 (2001); however, 5th Circuit held that district court did not
abuse its discretion in denying petitioner’s request, under 21
U.S.C. §848(q), for funding for expert assistance; the requested
assistance would only have supplemented prior evidence; the
5th Circuit noted that the granting of funds under 21 U.S.C.
§848(q) is discretionary even if a petitioner shows a reasonable
necessity for the funds.
Habeas application abated for disposition of Medellin case.
Gomez v. Dretke, 422 F.3d 264 (5th Cir. 2005).
Fifth Circuit granted capital habeas petitioner’s motion
to stay and abate further proceedings on his application for a
certificate of appealability on claims for which the district court
had denied federal habeas relief; one of those claims was a thorny
claim dealing with whether petitioner’s rights under the Vienna
Convention on Consular Relations had been violated, depriving
him of a fair trial; 5th Circuit found that in light of the concerns
identified by the Supreme Court in its recent disposition of a
similar question in Medellin v. Dretke,____ U.S. ____, 125 S.
Ct. 2088, 169 L.Ed.2d 982 (2005), the stay and abeyance of pro‑
ceedings would best respect comity concerns while at the same
time protecting petitioner’s rights to ultimate federal review of
the Vienna Convention question; as the Supreme Court did in
Medellin, the 5th Circuit found it appropriate to allow the Texas
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state courts to decide, in the first instance, what effect should be
given to the International Court of Justice’s decision in Avena,
particularly in light of Bush’s February 25, 2005 memorandum
stating that the United States would discharge its international
obligations under the Avena judgment by having state courts
give effect to that decision.
Lottery winnings forfeited because ticket bought with drug
money.
United States v. Betancourt, 422 F.3d 240 (5th Cir. 2005).
(1) Fifth Circuit accepted the proposition that “being a buyer
or seller of illegal drugs, even in league with more than five or
more other persons, does not establish that a defendant has
functioned as an ‘organizer, leader, manager or supervisor’ of
criminal activity,” United States v. Sayles, 296 F.3d 219, 225 (4th
Cir. 2002); nevertheless, even accepting that proposition, the
5th Circuit found that the evidence was sufficient to show that
the district court did not clearly err in finding that defendant
was a leader of the drug dealing operation; nor did district
court clearly err in calculating the drug quantity attributable to
defendant for Sentencing Guidelines purposes by an extrapo‑
lation technique, whereby the amount of cocaine supplied by
defendant to one buyer during the relevant time period was
multiplied by the number of persons to whom defendant
claimed he had supplied cocaine.
(2) District court did not err in ordering the forfeiture of
defendant’s share (more than $5 million) of a winning Texas
lottery ticket purchased jointly with a neighbor; the evidence
was sufficient to show that the ticket had been purchased with
the proceeds of defendant’s drug trafficking activity; nor did
the forfeiture violate the Excessive Fines Clause of the Eighth
Amendment; the forfeiture of drug proceeds does not consti‑
tute punishment, and thus the Eighth Amendment prohibition
against excessive fines in not applicable.
District Court erred by treating “sexual battery” as crime
of violence: resentencing ordered. United States v. BonillaMungia, 422 F.3d 316 (2005).
(1) Fifth Circuit refused to entertain the government’s argu‑
ment that the defendant had waived the sentencing challenge
he raised on appeal, where the government raised the issue
for the first time in a supplemental brief on unrelated issues
requested by the court; under these circumstances, the 5th
Circuit held the government waived its waiver argument; the
5th Circuit therefore proceeded to the merits of defendant’s
sentencing challenge.
(2) On the merits of defendant’s challenge, 5th Circuit held
that, on the existing record, district court reversibly erred in
treating defendant’s prior conviction for sexual battery under
Cal. Penal Code §243.4 as a “crime of violence” warranting a
sixteen-level enhancement under USSG §2L1.2(b)(1)(A)(ii);
because the record did not contain documents allowing the
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court to determine under which of three subsections of Cal.
Penal Code § 243.4 defendant was actually convicted, the 5th
Circuit vacated defendant’s sentence and remanded for resen‑
tencing, with instructions that the district court should (1) order
the government to supplement the record with documents that
might establish which elements the defendant pleaded guilty
to and, after such supplementation, (2) reconsider whether the
sixteen-level enhancement was warranted.
Court reverses district court’s grant of relief on §2254 application.
United States v. Molina-Uribe, No. 04-40534, (5th Cir. Aug.
2005) (unpublished).
In a prosecution for the murder of a DEA undercover agent
during a drug deal, 5th Circuit reversed district court’s grant
of §2255 relief as to defendant’s conviction, which relief had
been based on the district court’s finding that trial counsel
provided ineffective assistance of counsel by emphasizing a
far-fetched theory of defense (that the DEA had orchestrated
the sting operation for the purpose of assassinating the agent,
who was disliked by his colleagues) to the detriment of a much
more plausible defensive theory (self-defense or accident); it
was not deficient performance for counsel to emphasize the
“conspiracy” defense and give only short shrift to the other
defense; the latter defense would have required counsel to put
defendant on the stand, and counsel had well-grounded fears
that defendant might perjure himself about these matters, in‑
asmuch as a polygraph examination indicated that defendant’s
answers to questions germane to this defense were deceptive;
accordingly, 5th Circuit reversed and remanded for the district
court for further proceedings as appropriate.
Federal Death Penalty Act (FDPA) not unconstitutional.
United States v. Bourgeois, 423 F.3d 501 (5th Cir. 2005).
(1) While under Ring v. Arizona, 536 U.S. 584 (2002), and
United States v. Robinson, 367 F.3d 278 (5th Cir. 2004), any
fact that makes a defendant eligible for the death penalty must
be charged in the indictment and found by a jury beyond a
reasonable doubt, non-statutory aggravating factors under the
Federal Death Penalty Act (“FDPA”) need not be charged in the
indictment; this is so because, under the FDPA, non-statutory
aggravators cannot, by themselves, make a defendant eligible
for the death penalty; the jury considers such non-statutory
aggravators only after the defendant is determined to be deatheligible; accordingly, it was neither an constitutional nor statu‑
tory error to omit non-statutory aggravators from defendant’s
indictment; nor does the FDPA violate the Eighth Amendment
by permitting the imposition of the death penalty on a person
who acts with only a reckless state of mind; the Eighth Amend‑
ment permits the execution of those who cause death by acting
with reckless disregard for human life; moreover, none of the
aggravating factors in defendant’s sentencing – (1) victim im‑
pact, (2) victim vulnerability, (3) heinous, cruel, or depraved
manner of committing offense, (4) substantial planning and

premeditation, and (5) future threat — was either vague or
overbroad.
(2) The district court did not improperly delegate to the
Director of the Federal Bureau of Prisons (“BOP”) the power
to determine the place, manner, and means of his execution;
it merely acknowledged (correctly) that Congress had validly
delegated the requisite authority to the Department of Justice,
of which the BOP is an agency
COURT OF CRIMINAL APPEALS
PDR Opinions
State Prosecuting Attorney’s PDR from Orange County
– Reversed.
Appellant not entitled to lesser-included offense instruction.
Irving v. State, ___S.W.3d___ (Tex.Crim.App. No. 0091-04,
11/9/05); Opinion: Meyers; Keller, Keasler, Hervey & Holcomb
concurred w/o Opinion.
Appellant was charged with aggravated assault of his exgirlfriend after choking her and beating her with a baseball bat.
Appellant claimed he was entitled to a lesser-included offense
instruction on simple assault stemming from the conduct of
grabbing the victim and eventually falling on top of her, and
not hitting her with a baseball bat. COA agreed, and reversed
the conviction. Irving v. State, No. 09-02-476-CR, 2003 Tex.
App. LEXIS 9942 (Tex.App.–Beaumont 2003)(not designated
for publication). CCA reversed the case and affirmed the trial
court’s ruling. However, on Appellant’s motion for rehearing,
CCA now withdraws its opinion issued on April 27, and issues
a new ruling.
Held: COA erred by holding the trial court erred in failing
to give the jury the lesser-included offense instruction for
assault. The indictment for the aggravated assault alleged that
Appellant committed aggravated assault against the victim by
two separate theories, namely, that he attacked her with a deadly
weapon, to wit, a baseball bat, and that he caused her serious
bodily injury by hitting her with the bat. Appellant is asking for
an instruction for the offense of simple assault stemming from
the conduct of grabbing the victim and eventually falling on top
of her, and not hitting the victim with a baseball bat. Proof that
Appellant grabbed and fell on top of the victim is not required to
prove aggravated assault by hitting the victim with a bat. Assault
by grabbing and falling on someone may be a lesser-included
offense of aggravated assault in some instances, but not as the
greater offense was charged in the indictment in this case. CCA
also reaffirms its decision in Hayward v. State, 158 S.W.3d 476
(Tex.Crim.App. 2005): a trial court is not required to instruct a
jury on a lesser included offense where the conduct establishing
the lesser offense is not “included” within the conduct charged;
i.e. within the facts required to prove the charged offense.
Appellant was not entitled to the requested instruction, so the
trial court did not err in failing to give one. COA’s judgment is

reversed and trial court’s judgment is affirmed.
Appellant’s PDR from Harris County – Affirmed.
Appeal of adjudication was properly dismissed.		
Hogans v. State, __S.W.3d__ (Tex.Crim.App. No. 1932-04,
11/9/05).
Appellant was placed on deferred adjudication for seven
years for aggravated assault after he pulled a gun on a guy whose
car he just rear-ended. Four years later, he did the same thing
— pulled a gun on Cordell Roberts after he had rear-ended him
at a Jack-in-the-Box, threatened to kill him, then drove after
him, rear-ended him again, and eventually pulled him out of
the car and punched him in the jaw. Appellant told a different
story, namely that he was the victim, and had been attacked
by Roberts. Following a hearing Appellant was adjudicated
guilty and sentenced to five years in prison. COA dismissed
the appeal. Hogans v. State, No. 14-03-00897-CR, 2004 Tex.
App. LEXIS 8927 (Tex. App.-Houston [14th Dist.] 2004). The
issue presented in this PDR is whether a COA has jurisdiction
to consider the merits of a claim that temporally arises before
the act of adjudication if the claim directly and distinctly relates
to punishment rather than to the decision to adjudicate.
Held: COA correctly dismissed Appellant’s appeal, not because the purported error temporally occurred during the adjudication hearing, but because the purported error directly
affected the decision to adjudicate. During the adjudication
hearing, Appellant’s children testified about the incident. On
appeal Appellant argued his attorney was ineffective for allowing
his children to testify regarding the Jack-in-the-Box incident
because they both testified they never saw Roberts do anything
to Appellant, but did see Appellant hit Roberts. Appellant also
contends this error affected his rights in the punishment phase
of the trial. COA dismissed for lack of jurisdiction because “an
appeal may only be taken from the proceedings occurring after
the adjudication of guilt, such as assessment of punishment.”
CCA has previously held “although an appellant cannot appeal
the trial court’s decision to adjudicate guilt, an appellant sen‑
tenced under a guilty plea agreement can appeal aspects of the
‘second phase to determine punishment.’” Consequently, while
a defendant may not raise on direct appeal a claim of ineffective
assistance (or even an absence) of counsel that allegedly occur‑
red at the proceeding to adjudicate guilt, he may raise on direct
appeal a claim of ineffective assistance that allegedly occurred
at the punishment proceeding. CCA determines the trial court
did consider evidence of the Roberts assault in considering
Appellant’s punishment. However, its effect upon the trial
court’s sentencing decision was simply part of the natural “spill
over” effect of all evidence that shows the circumstances under
which an offense occurred. That evidence is offered to prove
criminal liability even though it may also be highly probative
in determining an appropriate sentence. COA did not err in
dismissing the appeal, thus its judgment is affirmed.
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Opinion on Refusal of Appellant’s PDR – Important reminder
for appellate lawyers.
PDR issues should attack COA’s ruling, not trial court’s.
Gregory v. State, __S.W.3d__ (Tex.Crim.App. No. 2010-04,
11/6/05); Opinion: Holcomb.
This case involves a search and seizure which Appellant ar‑
gues was without probable cause, and thus the evidence should
have been suppressed. Appellant’s PDR ground was this:
The trial court committed reversible er‑
ror in ruling admissible the seizure of the
marijuana found on the appellant’s person,
where deputy martin did not have reason‑
able suspicion to believe that the appellant
was armed or dangerous, in violation of
the appellant’s Fourth amendment right
against unreasonable searches and seizures.
(emphasis added).
Judge Holcomb writes this opinion concurring to refusal
of Appellant’s PDR to explain why this ground for review is
erroneously framed:
This Court has repeatedly and consis‑
tently said that a petition for review should
specifically address error in the court of
appeals’s[sic] holding. Degrate v. State,
712 S.W.2d 755 (Tex.Crim.App. 1986)
(per curiam); State v. Consaul, 982 S.W.2d
899, 902 (Tex.Crim.App. 1998) (PRICE, J.,
concurring) (“This court’s jurisdiction is
limited to review of decisions by the courts
of appeals.”); King v. State, 125 S.W.3d 517,
518 (Tex. Crim. App. 2003) (COCHRAN,
J., concurring statement) (citing Degrate,
712 S.W.2d at 756; TEX. R. APP. P. 66, 68).
Neither appellant’s ground for review nor
his supporting argument complains about
the court of appeals’s[sic] reasoning for af‑
firming the trial court’s denial of his motion
to suppress.
Judge Holcomb goes on to say that although CCA can grant
anything it wants to, it will ordinarily refuse a PDR that does
not directly attack the COA’s holding. Similarly, it is unlikely a
PDR which is simply cut-and-pasted from the direct appeal brief
will be granted because it necessarily will not complain about
error committed by the COA. Because it is arguable whether
Appellant’s ground for review as stated and his supporting
argument have even invoked CCA’s jurisdiction, refusal of the
petition for procedural reasons are sound. However, Judge
Holcomb also notes his ultimate decision to join the refusal of
the petition was based on substantive grounds.
State’s PDR from Collin County – Reversed.
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Blood is an adulterant or dilutant for purposes of figuring aggre‑
gate weight of controlled substance. Seals v. State, __S.W.3d__
(Tex.Crim.App. No. 0678-04, 11/16/05); Opinion: Price. Dis‑
sent: Womack.
Appellant was convicted of POCS (1-4 gms) and assessed
a 25-year sentence after officers found a syringe and vial con‑
taining 1.50 gms of a substance, part of which was metham‑
phetamine. There was also some blood and vitamin B3. COA
reversed, agreeing with Appellant that blood was improperly
used as an adulterant or dilutant. Seals v. State, No. 05-03-01105CR, slip op. at 5 (Tex. App.– Dallas, delivered Apr. 1, 2004) (not
designated for publication). State’s PDR was granted to deter‑
mine whether COA correctly held blood cannot be considered
an adulterant or dilutant for a possession offense under the
Texas Controlled Substances Act.
Held: COA erred in construing the terms adulterant and
dilutant. An adulterant or dilutant is defined as “any material
that increases the bulk or quantity of a controlled substance,
regardless of its effect on the chemical activity of the controlled
substance.” Tex. Health & Safety Code §481.002(49). CCA has
interpreted the meaning of adulterant and dilutant before this
statute was enacted, and the definition in the statute is similar
to the CCA’s caselaw. Appellant argues that, despite the plain
meaning of the definition, the legislature could not possibly
have meant to include the blood found mixed with metham‑
phetamine in the vial. He contends that to read the definition
that broadly would be illogical. Such a reading would allow
the State to increase punishments by including the weight of
substances, like blood, that are not used in the manufactur‑
ing or transportation process but instead are unintentionally
added following a drug’s use. But when the statute is clear and
unambiguous, a court must take the legislature at its word. CCA
cannot add or subtract from such a statue. After a brief analysis,
CCA says the statute is clear and unambiguous under a Boykin
analysis, and faults COA for not conducting one. Because the
legislature did not include such phrases as «before distribution,
sale, or consumption”; “salable or usable weight”; or “excluding
waste products,” they may not be added to the definition. COA
erred, therefore its judgment is reversed, and case is remanded
for consideration of Appellant’s remaining points of error.
State’s and Appellant’s PDRs from Brazos County – Vacated
& Remanded.
COA erred in failing to conduct harm analysis.
Wheat v. State, __S.W.3d__ (Tex.Crim.App. No. 474-05,
11/16/05); Opinion: Per Curiam.
Appellant was convicted of indecency (2) and sexual assault,
and sentenced to seven, eight, and fifteen years, respectively.
COA reversed after agreeing with Appellant that the trial court
should have severed the two indecencies (to which he pled
guilty) from the sexual assault. Wheat v. State, 160 S.W.3d 631
(Tex. App. - Waco, 2005). State’s and Appellant’s PDRs were
granted.

Held: COA erred by failing to conduct a harm analysis. Ap‑
pellant complains COA erred by not conducting a harm analysis
of his first point of error dealing with the trial court’s failure
to admonish him before accepting his guilty pleas, as required
by Tex. Code Crim.Proc. art. 26.13. He contends that failure to
admonish him rendered his pleas involuntary, and the proper
remedy for an involuntary plea is a new trial, not merely a new
punishment hearing. Ground two of the State’s PDR argues that
COA erred by not conducting a harm analysis of the error it
found in the trial court’s failure to sever the offenses. In Cain v.
State, 947 S.W. 2d 262 (1997), CCA held except for certain fed‑
eral constitutional errors deemed structural by the U.S. Supreme
Court, no error is categorically immune from a harm analysis.
Judgment of COA is reversed and case is remanded so that it can
conduct a harm analysis in accordance with this opinion.
Appellant’s PDR from Shelby County – Affirmed.
COA need not address, in its opinion, each issue raised in an
Anders brief, or brief in response. Bledsoe v. State, __S.W.3d__
(Tex.Crim.App. No. 300-04, 11/16/05): Opinion: Meyers
(unanimous).
Appellant was convicted of escape and sentenced to 15 years.
After appellate counsel filed an Anders brief, Appellant filed his
own brief. COA affirmed. Bledsoe v. State, No. 12-00-00271- CR,
2002 Tex. App. LEXIS 3287 (Tex. App.– Tyler May 8, 2002) (not
designated for publication). PDR was granted on Appellant’s
contention that COA erred by failing to address any of his
appellate issues, or sufficiency of the evidence to support the
conviction, in violation of TRAP 47.1, requiring COA to address
each and every issue raised in an Appellant’s brief.
Held: Due to the nature of Anders briefs, by indicating in
the opinion that it considered the issues raised in the briefs
and reviewed the record for reversible error but found none,
COA met the requirements of TRAP 47.1. CCA explains that,
when faced with an Anders brief and if a later pro se brief is filed,
COA has two choices. It may determine the appeal is wholly
frivolous and issue an opinion explaining that it has reviewed
the record and finds no reversible error. Or, it may determine
that arguable grounds for appeal exist and remand the cause
to the trial court so that new counsel may be appointed to
brief the issues. Only after the issues have been briefed by new
counsel may the COA address the merits of the issues raised.
If COA were to review the case and issue an opinion which
addressed and rejected the merits raised in a pro se response
to an Anders brief, then Appellant would be deprived of the
meaningful assistance of counsel. Furthermore, this does not
deprive Appellant of his right to file a PDR. He is free to file a
petition with CCA claiming COA erred in holding there were
no arguable grounds for review. CCA rejects Appellants argu‑
ment that COA erred in declining to review his sufficiency of
the evidence claims. As stated above, COA is not required to
review the merits of each claim raised in an Anders brief or a
pro se response. COA’s duty is to determine whether any argu‑
able grounds exist and if they do, to remand the case to the trial

court so that new counsel may be appointed to brief the issues.
CCA also rejects the state’s argument that if COA addresses the
issues raised in the Appellant’s brief in response to an Anders
brief, that would constitute hybrid representation. Judgment
is therefore affirmed.
					
Appellant’s PDR from Gregg County – Affirmed.
Trial court did not err in failing to give sudden passion instruc‑
tion.
McKinney v. State, __S.W.3d__ (Tex.Crim.App. No. 1508-04,
11/16/05): Opinion: Meyers (unanimous).
Appellant was convicted of murder and sentenced to 40 years.
Appellant and his 19-year-old son Jeremy were both drunk
and had been fighting on the night of the offense. To make a
long story short, Appellant, who had put his gun in his pocket
intending to go look for Jeremy, took the gun out to put it away,
Jeremy came home, and Appellant shot him. He complains the
trial court erred by failing to submit an instruction on sudden
passion in the punishment phase. COA disagreed, and affirmed
the conviction. McKinney v. State, No. 12-03-00155-CR, 2004
Tex. App. LEXIS 7472 (Tex. App.–Tyler August 18, 2004) (not
designated for publication). PDR was granted to address
whether; (1) COA improperly focused on evidence that refuted
a sudden passion charge rather than evidence supporting such
a charge at the punishment phase of trial; and (2) evidence of
provocation by the decedent precludes a sudden passion charge
at the punishment phase of a murder trial.
Held: COA did not improperly focus on evidence that
refuted a sudden-passion instruction; it simply did not find
any evidence to support such a charge. Sudden passion is
passion directly caused by and arising out of provocation by
the individual killed or another acting with the person killed
which passion arises at the time of the offense and is not solely
the result of former provocation.” TPC §19.02(a)(2). “Adequate
cause” is a “cause that would commonly produce a degree of
anger, rage, resentment, or terror in a person of ordinary tem‑
per, sufficient to render the mind incapable of cool reflection.
TPC §19.02(a)(1). An instruction on sudden passion is proper
only when the sudden passion was directly caused by and arose
out of provocation by the deceased at the time of the offense.
TPC §19.02(a)(2) specifically states passion that is solely the
result of former provocation does not qualify. Here, testimony
indicated that Appellant had time to go home and put his gun
in his pocket. The argument between Appellant and Jeremy
began hours before the fatal shooting. Appellant testified that
he was concerned about his son’s drinking and his temper, and
that their argument related to issues commonly dealt with when
raising teenage boys. Appellant began fighting with his son when
the two confronted each other at the convenience store. The
argument then escalated into the physical altercation at home,
where the shooting took place. Although Appellant testified
his actions were accidental, CCA held they were deliberate
and done with forethought; they are not emotional responses
to provocation. Although an accident defense during the guilt
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phase of the trial does not preclude a sudden passion instruc‑
tion at punishment, there must be some evidence to indicate
the appellant acted under the influence of sudden passion, even
if that evidence is contrary to other evidence in the case. Ap‑
pellant argues only that “evidence supporting a sudden passion
instruction in this case can be found independent of, and in
addition to, Petitioner’s own testimony.” However, Appellant
fails to indicate what this evidence is, and CCA was unable to
find such evidence in the record. As to his second ground, while
there may be some evidence that Appellant acted in self-defense,
the issue of provocation by the Appellant was not raised, so a
“provoking the difficulty” instruction was not given and was not
warranted. Appellant’s discussion of “provoking the difficulty”
does not apply to provocation in the context of sudden passion.
As a result, the issue is not applicable to the determination in
this case. COA’s judgment is therefore affirmed.
Appellant’s PDR from Gregg County – Reversed & Remanded.
Case reversed and remanded for new trial because error in
excluding evidence was harmful. Ray v. State, __S.W.3d__
(Tex.Crim.App. No. 1827-04, 11/16/05): Opinion: Holcomb;
Concurrence: Hervey; Dissent: Keller.
Appellant was convicted of POCS with intent to deliver and
sentenced to 20 years. COA found the trial court had improperly
excluded evidence, Ray v. State, 148 S.W.3d 218 (Tex.App.—Tex‑
arkana 2004, but affirmed after ruling the error harmless. PDR
was granted to determine whether COA erred in its harm analy‑
sis. COA performed harm analyses under both TRAP 44.2(a)
(constitutional error) and 44.2(b) (non-constitutional).
Held: COA erred in its harm analysis. An error is of constitutional dimension if it prevents the defendant from presenting his defense. The excluded evidence was testimony from a
witness that drugs found in the car were not Appellant’s, thus
supporting her testimony. The error was evidentiary in nature,
and while its introduction would have supported her defense, its
exclusion did not prevent her from presenting a defense. After
determining the error was not of constitutional dimension,
CCA proceeds to conduct its own harm analysis under TRAP
44.2(b), essentially adopting the dissenting justice’s opinion.
When evaluating harm from non-constitutional error flowing
from exclusion of relevant evidence, the appellate court must
examine the record as a whole, and if fairly assured the error
did not influence the jury or had but a slight affect, concludes
the error was harmless. Morales v. State, 32 S.W.3d 862, 867
(Tex.Crim.App. 2000). In this case, there is no fair assurance
that exclusion of the testimony did not influence the jury or
had but a slight effect. Johnson v. State, 967 S.W.2d 410 (Tex.
Crim.App. 1998). A review of the record as a whole reveals the
question of possession was not only the most important issue
in the case, it was the only contested issue in the case. Appel‑
lant was prejudiced because she was precluded from presenting
third-party witness testimony which would have corroborated
and given independent credibility to the defense she sought to
34 VOICE FOR THE DEFENSE
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establish. Because Appellant’s only argument was that she did
not possess the drugs, and the State’s case rested on a contrary
argument, the erroneous exclusion of testimony that tended to
establish possession in another was a “serious” error. Judgment is
therefore reversed and remanded to trial court for a new trial.
State’s PDRs from Hidalgo County – Reversed & Remanded.
Trial court can not dismiss an indictment absent the state’s
consent whether with or without prejudice. Plambeck v. State,
__S.W.3d__ (Tex.Crim.App. Nos. 0376 & 377-05, 11/23/05);
Opinion: Keller (5-4); Dissent: Johnson.
After two sets of indictments had been dismissed by the state
and refiled, the trial court granted Appellee’s motion to dismiss
the third set of indictments and his pretrial writ of habeas cor‑
pus arguing the third set was barred by limitations. The state
appealed, arguing that under State v. Johnson, 821 S.W.2d 609
(Tex.Crim.App. 1991), the trial court cannot dismiss an indict‑
ment without the state’s consent, but faulted the state for failing
to cure the problem by re-indicting Appellee. COA affirmed,
holding it was all right for the trial court to dismiss the indict‑
ments without prejudice. State v. Plambeck, Nos. 13-02-492-CR,
and 13-02-493-CR, slip op. at 3 (Tex.App.—Corpus Christi,
December 2, 2004)(not designated for publication). Question
is whether trial court was authorized to dismiss.
Held: COA erred when it held the trial court could dismiss
the indictment without prejudice, without the state’s consent.
Johnson held “there is no general authority, written or unwrit‑
ten, inherent or implied, which would permit a trial court
to dismiss a case without the prosecutor’s consent.” Nothing
in Johnson restricts that pronouncement to dismissals with
prejudice. To the contrary, the facts of Johnson suggest there
is no such restriction. Moreover, the appellate court erred in
holding the State was obligated to cure error by seeking another
indictment in order to challenge the specifics of the trial court’s
ruling on appeal. Judgment is reversed and case is remanded to
COA for further proceedings.
Dissent: The court of appeals stated that, because “our
decision regarding the motion to dismiss the indictments is
sufficient to determine the outcome of the case, we decline
to address the State’s remaining issue on appeal regarding the
writ of habeas corpus as unnecessary and redundant.” It was
then incumbent upon the state to complain of that failure in
its petition in this Court because, even if we held that the court
of appeals erred and reversed its judgment, absent a successful
challenge to the grant of habeas corpus relief, the state’s posi‑
tion would not change; the court of appeals did not undo the
relief granted to appellee by way of his writ of habeas corpus,
and further prosecution is still barred.
Appellant’s PDR from Harris County – Affirmed.
COA did not err in finding there was evidence to convict Appel‑
lant of lesser included offense. Stadt v. State, __S.W.3d__ (Tex.

Crim.App. No. 1937-03, 11/23/05); Opinion: Holcomb.
Appellant drove his 18-wheeler off an overpass and collided
with another vehicle, killing its occupant. He told police he had
taken some medication that morning and was a little drowsy.
At trial, Appellant testified he did not know what caused him to
run off the road. He was tried for manslaughter, but convicted
of the lesser included offense of criminally negligent homicide.
Appellant argued on appeal that the trial court erred in giving
the lesser included offense instruction, but COA disagreed and
affirmed the conviction. Stadt v. State, 120 S.W.3d 428, 440 (Tex.
App.-Houston [14th Dist.] 2003).
Held: COA did not err because there was evidence presented at trial to show that Appellant was guilty only of criminally negligent homicide. Manslaughter “involves conscious
risk creation, that is, the actor is aware of the risk surrounding
his conduct or the results thereof, but consciously disregards
it.” Lewis v. State, 529 S.W.2d 550, 553 (Tex.Crim.App. 1978).
Criminally negligent homicide “involves inattentive risk cre‑
ation, that is, the actor ought to be aware of the risk surrounding
his conduct or the result thereof [but fails] to perceive the risk.”
Ibid. Thus, criminally negligent homicide is a lesser included
offense of manslaughter, because the two offenses differ only
in that criminally negligent homicide requires a less culpable
mental state. Question is not whether there was some evidence
presented at Appellant’s trial that would permit a rational jury
to find he was not guilty of each and every alternate theory
of manslaughter alleged in the indictment but whether there
was some evidence presented at trial that would permit a ra‑
tional jury to find he possessed the culpable mental state of
criminal negligence rather than recklessness. After reviewing
the record, CCA concludes there was such evidence presented
at Appellant’s trial. That is, a rational jury could have found
that: (1) Appellant’s conduct caused the death of the victim;
(2) Appellant ought to have been aware of a substantial and
unjustifiable risk of death created by his excessive speed and his
failure to maintain a proper lookout on a highway with narrow
lanes and poor road conditions; (3) Appellant, though normally
safety-conscious, was not aware of the substantial and unjustifi‑
able risk of death created by his conduct, due either to lack of
sleep or drowsiness caused by medication or perhaps just simple
inattentiveness; and (4) Appellant’s failure to perceive the risk
created by his conduct constituted a gross deviation from the
standard of care that an ordinary person would exercise under
all the circumstances as viewed from Appellant’s viewpoint. In
short, given the evidence adduced at Appellant’s trial, the second
prong of the Rousseau test was met, as the court of appeals held.
Judgment is therefore affirmed.
Appellant’s PDR from Harris County – Affirmed.
Admission of extraneous offense was error, but was harmless.
McDonald v. State, __S.W.3d__ (Tex.Crim.App. No. 1943-04,
11/23/05); Opinion: Price; Concurrence: Cochran.

state was allowed to introduce a similar uncharged indecency
committed by Appellant against the complainant’s cousin at
a later time. Appellant was never given notice of the state’s
intent to introduce the evidence even though he had made a
timely request, as required by TRE 404(b). COA held the trial
court did not abuse its discretion because the uncharged of‑
fense arose from the same transaction, and alternatively that
“404(b) requires only reasonable notice of the State’s intent to
introduce non-character conformity uncharged misconduct
and that, since the appellant introduced no authority to define
the State’s notice as unreasonable, he had no point of error that
afforded a basis for relief.” McDonald v. State, 148 S.W.3d 598
(Tex. App.– Houston [14th Dist.] 2004).
Held: COA erred in holding the trial court did not abuse
its discretion by admitting the uncharged offense without
notice; however, error was harmless. CCA first determines
Appellant properly objected at trial to the lack of reasonable
notice of the State’s intent to introduce uncharged offenses as
required by Rule 404(b): that he pulled down the cousin’s pants
and asked her to touch him. He also properly asserted the error
on appeal by providing a record that identified his objection to
the lack of notice and by identifying case law, namely Buchanan
v. State, 911 S.W.2d 11 (Tex.Crim.App. 1991), to assert that,
upon a defendant’s request for notice of uncharged misconduct
under Rule 404(b), the State is obligated to provide reasonable
notice of that conduct. Accordingly, Appellant has presented a
point of error that affords a basis for relief, and it will consider
whether he had reasonable notice as required by 404(b). As to
the merits of his complaint, in Buchanan, CCA held “the mere
presence of an offense report indicating the State’s awareness
of the existence of such evidence does not indicate an ‘intent to
introduce’ such evidence in its case in chief.” In Hayden v. State,
66 S.W.3d 269 (Tex.Crim.App. 2001), CCA held that, under
some circumstances, when delivered shortly after a defendant’s
request, witness statements that describe uncharged misconduct
can constitute reasonable notice under Rule 404(b). However,
here, the evidence about the second little girl was not neces‑
sary for the jury to understand Appellant’s conduct toward the
complainant. The evidence concerning the complainant makes
perfect sense without bringing in evidence of Appellant’s con‑
duct with the cousin and is clearly divisible in that it involves a
different victim, at a different time, after the charged conduct
was completed. When the facts of the primary offense can be
understood on their own, notice is needed for evidence of
uncharged misconduct. In this case, the primary offense was
understandable on its own facts. Therefore, the trial court
abused its discretion in admitting the uncharged offense without
notice because Appellant was entitled to notice upon request
under Rule 404(b). CCA goes on to hold the error harmless
because Appellant did not object to the evidence, only to the
notice, and lack of notice did not affect his defensive strategy
of discrediting the complainant and her ability to remember
specific details about her encounter with Appellant. COA’s
judgment is therefore affirmed.

Appellant was charged with indecency to a child. At trial, the
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State’s PDR from Wharton County – Affirmed.
No probable cause where officer had no personal knowledge
that an offense had been committed.
Torres v. State, __S.W.3d__ (Tex.Crim.App. No. 1322-04,
12/7/05); Opinion: Johnson; Dissent: Meyers; Dissent: Hol‑
comb.
Appellant was charged with DWI after crashing his car into a
house in rural Wharton County. He pled guilty after his motion
to suppress was denied, and was assessed 180 days, probated
for one year. On appeal he argued his custodial interrogation
violated both the Fifth Amendment and Tex.CodeCrim.Proc.
art. 38.22 and that probable cause sufficient to justify his war‑
rantless arrest for DWI did not exist. COA reversed, relying on
Berkemer v. McCarty, 468 U.S. 420, 438-39 (1984), holding that
Appellant’s responses to Trooper Sulak’s initial questions were
admissible because Appellant was not in custody for Miranda
purposes, However, because Sulak had failed to articulate suf‑
ficient facts to support probable cause to arrest him, the state‑
ments should have been suppressed. Woodward v. State, 668
S.W.2d 337, 345 (Tex.Crim.App. 1982). Torres v. State, 2004 Tex.
App. LEXIS 5351, No. 13-02-070-CR (Tex.App.– Corpus Christi
[13th Dist.], delivered June 17, 2004, unpublished). State’s PDR
was granted to second guess this decision.
Held: After reviewing de novo the determination of probable cause for a warrantless search and seizure in this case,
CCA concludes that, given the totality of the circumstances,
the state failed to carry its burden to justify the warrantless
arrest of Appellant. Sulak who testified at the suppression
hearing, simply arrested Appellant after arriving on the scene
after two sheriff ’s deputies, who told him they thought Ap‑
pellant was drunk. Probable cause for a warrantless arrest
requires the officer have a reasonable belief that, based on facts
and circumstances within his personal knowledge, or of which
the officer has reasonably trustworthy information, an offense
has been committed. The evidence in this case indicates that
facts establishing probable cause to arrest Appellant were not
shown. The arrest was based on opinions expressed to Sulak
by the county sheriff ’s deputies who were at the scene. The
deputies’ unexplained opinions about whether Appellant was
intoxicated did not give Sulak personal knowledge of, or reliable
information about, facts or circumstances sufficient to justify
the arrest. The deputies did not articulate supporting facts upon
which their opinions were based. Rather, they merely asserted
that Appellant appeared intoxicated. They did not testify at the
suppression hearing and, therefore, CCA says it would have to
speculate about what information (e.g., Appellant’s physical
appearance, behavior, responses to questions, etc.) led the depu‑
ties to this conclusion. CCA rejects the state’s argument that the
probable-cause requirement is met here because police officers
are inherently reliable. Opinions, even those of officers, cannot
be transformed into facts without supporting evidence. COA
did not err, therefore its judgment is affirmed.
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Appellant’s PDR from McLennan County – Vacated and
Remanded.
Appellant did not waive error by failing to object to state’s breach
of plea bargain at sentencing. Bitterman v. State, __S.W.3d__
(Tex.Crim.App. No. 633-04, 12/7/05); Opinion: Meyers; Dissent:
Keller; Womack concurred w/o opinion.
Pursuant to a plea bargain, Appellant entered a guilty plea
for sexually assaulting his 12-year-old niece. As part of the plea
bargain, the state agreed to stand silent on the issue of deferred,
but said it would allow Appellant to “make a pitch” for proba‑
tion. However, after the sentencing phase, the trial court, pursu‑
ant to the state’s request assessed a 5-year sentence. On appeal,
Appellant contends the state breached the plea agreement. COA
held this claim was not preserved, and affirmed the conviction.
Bitterman v. State, 131 S.W.3d 519 (Tex. App.– Waco 2004).
Held: Based upon the underlying constitutional due process principles involved when a defendant agrees to plead
guilty in return for a promise by the State, as well as upon a
long history of Texas cases supporting a defendant’s right to
withdraw a plea once the State has violated the plea bargain,
Appellant properly preserved the issue of the plea bargain
breach by bringing it to the trial court’s attention as soon
as the error could be cured, in a motion for a new trial. In its
holding, COA ruled Appellant failed to preserve error because he
did not object at the first possible opportunity, which was when
the objectionable evidence was introduced. However, the cases
relied on by COA concern a defendant involved in a jury trial,
not with one who has waived all his fundamental constitutional
rights to a jury trial and entered into a plea agreement with the
state in exchange for a promise. And in none of the cases does
the testimony in dispute breach a plea agreement entered into
by the defendant and the state. In this case, it is clear from the
record that Appellant raised the issue for the first time at the
trial level, at the hearing on the motion for a new trial. This
was the first time the issue could have been cured, and thus
the first time it made sense to raise the issue. Even if Appellant
had objected at time of the breach of the plea agreement, the
error could not have been cured by the trial judge at that time
because the prosecutor’s recommendation was already before
the judge to consider. Objecting at that point would be similar
to asking the judge to forget everything the prosecutor had just
told him and make the sentencing decision based only on the
testimony of the defense. There was no attempt at an “end-run”
around the trial judge straight to the court of appeals. Raising
the objection for the first time at a motion for a new trial gave
the trial judge notice of the breach, and gave him an opportu‑
nity to correct the error by granting Appellant’s motion for a
new trial. Neither COA nor the state cite any caselaw requiring
a defendant who pled guilty as part of an agreement to object
at the moment of the breach rather than at a motion for a new
trial. Rather, CCA has simply held, as have a number of COA’s,
that in this same fact scenario, the defendant is entitled either
to specific performance or to withdraw his plea if the state has

breached a plea agreement. Appellant chose to request a new
trial in order to compel specific performance of the agreement
into which he and the state entered. While Appellant could have
withdrawn his plea at the sentencing hearing, he chose instead
to request a new trial in order to compel specific performance
of the plea agreement which the state had violated. Due to the
flagrant violation of his plea agreement by the State, which
rendered his plea involuntary, the COA should have reviewed
this issue for abuse of discretion by the trial judge in denying
Appellant’s motion for a new trial. Judgment is vacated and case
is remanded to that court for further proceedings.

substantial risk of death which Appellant should have perceived.
Judgment is therefore affirmed.
					
Appellant’s PDR from El Paso County – Affirmed.
Stacking order was proper even though it was prior to sentenc‑
ing in Arizona state conviction. Barela v. State, __S.W.3d__ (Tex.
Crim.App. No. 1946-04, 12/7/05); Opinion: Johnson (9-1).

Appellant was charged with criminally negligent homicide
after his trailer unhitched from his pickup and ran over a pedes‑
trian. He was convicted and assessed a one-year sentence. Tello
v. State, 138 S.W.3d 487 (Tex.App.–Houston [14th Dist.] 2004).
The indictment charged that Appellant caused the victim’s death
by “failing to properly secure a trailer to his truck.” Tex.Penal
Code, §19.05(a). COA affirmed the conviction. Tello v. State,
138 S.W.3d 487, 497 (Tex.App.-Houston [14th Dist.] 2004).
Appellant complains the evidence was legally and factually
insufficient to prove negligence.

Appellant, pursuant to a plea bargain, pled guilty in Arizona
to offenses arising out of a hotel robbery. After conviction, but
prior to the sentencing hearing, Appellant escaped from jail and
came to Texas, where a year later, he was convicted of aggravated
robbery. During the punishment phase, the state introduced
evidence that Appellant had participated in other robberies
before and after the ones he was tried for and the Arizona con‑
victions. The jury assessed 40 years, and the trial court stacked
the sentence on the Arizona convictions. Appellant complains
the sentences were improperly cumulated because he had not
yet been sentenced in Arizona. COA concluded the cumulation
order statute, Tex.CodeCrim.Proc. art. 42.08(a) focuses on the
order of conviction, not the order of sentencing and, under
Arizona law, Appellant was convicted in Arizona at the time the
trial court entered his plea. Thus, he was convicted in Arizona
before he was convicted in Texas. Barela v. State, 2004 Tex. App.
LEXIS 8802, No. 08-02-00492-CR (Tex.App.—El Paso, delivered
Sept. 30, 2004, not designated for publication). PDR was granted
to determine whether this ruling was correct.

Held: The evidence is sufficient to support the conviction.
COA, relying on civil cases, held there was evidence in the
record that Appellant caused the victim’s death, that he ought
to have been aware there was a substantial and unjustifiable
risk of death from his failure to properly secure the trailer,
and his failure to perceive that risk constituted a gross deviation from the standard of care an ordinary person would have
exercised under like circumstances. CCA observes there are no
criminal cases on point addressing this issue. Appellant claims
the evidence is insufficient to support a finding of criminal
negligence because the evidence shows he had “never had a
problem with the trailer becoming unhooked.” The state was
required to prove Appellant’s failure to perceive a substantial
risk of death from his conduct grossly deviated from an ordinary
standard of care. A jury could rationally find Appellant knew
that the hitch on his trailer was faulty. For example, evidence
that the trailer hitch had been hammered a number of times in
an attempt to get it to latch properly and other testimony that
the hitch’s defects were “obvious” support such a finding. The
state was not required to prove that Appellant “had a problem
with the trailer becoming unhooked” or that the trailer had
“popped off before.” The state’s evidence supports a finding
that Appellant knew the trailer hitch was faulty, putting him
“on notice of problems he should have been able to perceive.”
Imposing criminal liability on Appellant on this basis and on
the other circumstances presented in this case does not conflict
with the cases cited in Appellant’s brief. The evidence supports
a finding that Appellant had notice of a condition creating a

Held: The cumulation order issued by the trial court in
Appellant’s case is proper under the plain language of Tex.
Code Crim.Proc. art. 42.08(a). The relevant version of the
statute contains no language that limits cumulation of multiple
sentences to only defendants who are confined by the TDCJ in
all the cases identified in the cumulation order. Under Arizona
law, a person “is ‘convicted’ when there has been a determina‑
tion of guilt by verdict, finding, or acceptance of a guilty plea.”
State v. Thompson, 200 Ariz. 439, 441 (2001)(emphasis added).
Appellant was adjudicated guilty of both of the attempted
second-degree-murder charges in Arizona and the aggravated
robbery charges in Texas. No conflict-of-law issue is present
because both Texas and Arizona define the term “conviction”
to involve an adjudication of guilt. The plain language of art.
42.08(a) emphasizes that only a second or subsequent convic‑
tion can be cumulated with a prior conviction. It is the order of
conviction, rather than the order of sentencing, that is impor‑
tant when contemplating the propriety of a cumulation order.
There is no requirement that a sentence must be imposed in
the first conviction before a stacked sentence can be imposed in
any subsequent sentence. Nicholas v. State, 56 S.W.3d 760, 766
(Tex. App.–Houston [14th Dist.] 2001, pet. ref ’d). A defendant
cannot begin to serve the sentence in the subsequent conviction
until the sentence in the preceding conviction is completed if the
sentences are to run consecutively, but there is no language in
article 42.08(a) that indicates when the sentence in the preced‑
ing conviction must occur. Jason v. State, 1991 Tex. App. LEXIS
1000 (Tex. App.– Houston [1st Dist.] 1991, pet. ref’d). Therefore,

Appellant’s PDR from Brazos County – Affirmed.
Evidence sufficient to support negligent homicide.
Tello v. State, __S.W.3d__ (Tex.Crim.App. No. 987-04, 12/7/05);
Opinion: Hervey; Concurrence: Cochran.
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the fact that Appellant was not formally sentenced before his
escape is not relevant to the propriety of the cumulation order.
The trial court had sufficient evidence of Appellant’s Arizona
conviction. Therefore, the cumulation order was proper, and
COA’s judgment is affirmed.
Appellant’s PDR from Tarrant County – Vacated and Remanded.
Counsel’s statement was “some evidence” that juror was sleep‑
ing during trial.
Thielman v. State, __S.W.3d__ (Tex.Crim.App. No. 1703-04,
12/14/05); Opinion: Johnson (9-1).
Appellant was convicted of aggravated assault and assessed a
life sentence. At the guilt/innocence phase, he complained that
one of the jurors was sleeping and moved unsuccessfully for a
mistrial. On appeal, COA rejected his abuse of discretion argu‑
ment because there was no evidence a juror was sleeping other
than counsel’s statement. Thieleman v. State, No. 2-03-141-CR
(Tex. App. – Fort Worth, delivered September 30, 2004)(unpub‑
lished). PDR was granted to determine whether uncontroverted
un-objected to statements of counsel about occurrences in the
courtroom are ‘evidence’ of those occurrences which can be
considered on appeal.
Held: Statements of counsel may be some evidence that the
event occurred and may, under some circumstances, establish
that the event occurred. CCA first notes the parties are in
agreement that CCA has a long line of cases holding assertions
of counsel should be taken as true. Both parties cite Yarborough
v. State, 947 842 (Tex.Crim.App. 1997):
A counsel’s statement about an occurrence
in the courtroom, which was made for the
purposes of the record, recorded by the
court reporter, undisputed by the opposing
counsel, and unquestioned and unqualified
by the judge in whose presence the statement
was made, establishes the occurrence for
purposes of the appellate record.
The assertion does not, however, conclusively prove the
event occurred. The weight of the assertion is increased if made
contemporaneously to the event, thus giving opposing counsel
and the trial court the opportunity to observe the event. If the
asserted event is not the focus of attention at the time it occurs,
it is all the more incumbent upon the objecting party to make
a contemporaneous objection. The weight of the contempo‑
raneous assertion may similarly increase if a description of a
non-oral event is entered into the record without objection. If
the circumstances warrant, the assertion may be supported by a
bystander’s bill. An uncontroverted assertion by counsel about
an event, particularly a non-contemporaneous assertion, may
be taken as true only if: (1) the event could not have happened
without being noticed; and (2) the assertion is of the sort that
would provoke a denial by opposing counsel if it were not true.
38 VOICE FOR THE DEFENSE
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If these two conditions are met, the opposing party may be held
to have adoptively admitted the assertion, and the assertion will
be accepted as both true and sufficient to preserve an issue for
appellate review. Appellant properly preserved the issue for ap‑
peal. Thus, judgment is vacated and case is remanded to COA
for further proceedings.
Appellant’s PDR from Harris County – Affirmed.
No error in failing to grant motions for continuance or new
trial based on absent witness.
Harrison v. State, __S.W.3d__ (Tex.Crim.App. No. 1154-05,
12/14/05); Opinion: Price (9-1).
Prior to his trial for capital murder, Appellant filed a motion
to compel discovery and motion for continuance because of an
absent witness (Rush) who would have testified that his state of
mind was not intentional. The state was ordered to disclose the
information, and a 2-day recess was granted. However, Appel‑
lant was not able to find the witness, and moved unsuccessfully
for another continuance. The witness was never found, and
Appellant was sentenced to life imprisonment. COA affirmed,
holding Appellant had failed to preserve error on the continu‑
ance issue because he did not (1) attach an affidavit stating the
material facts to which Rush would testify, (2) offer evidence
during the hearing on his motion for continuance as to what
Rush would testify about, and (3) include in his motion for new
trial the testimony he expected to elicit from Rush. Harrison v.
State, No. 01-03-00629-CR, 2004 Tex. App. LEXIS 5572 (Tex.
App.– Houston [1st Dist.] June 24, 2004) (not designated for
publication).
Held: The trial court did not abuse its discretion in failing to grant the motion for continuance or the motion for
new trial.
A. To preserve for review a claim that the trial court erred
in denying a motion for continuance, the defendant must
timely file a motion that sufficiently advises the trial court
of the defendant’s request and the grounds therefor. COA
held Appellant did not preserve error because he did not file a
motion for new trial that contained an affidavit stating what
Rush would have testified to, relying on its opinion in Flores v.
State, 789 S.W.2d 694, 698-99 (Tex. App. – Houston [1st Dist.]
1990, no pet.), and Benoit v. State, 561 S.W.2d 801 (Tex.Crim.
App. 1977). However, in Parsons v. State, 160 Tex.Crim. 387, 405
271 S.W.2d 643, 655-56 (1954), which was not cited in Benoit,
CCA said a defendant complaining about denial of a motion
for continuance based on an absent witness must show he was
harmed. To do this, he must show “with some degree of reliabil‑
ity that the witness would have testified to something material
and beneficial to the accused.” No affidavit from the witness was
required as a prerequisite to having the claim heard. A motion
for new trial represented a second opportunity before appeal,
for the defendant to demonstrate the absent witness actually
possessed evidence that was material to the case. CCA now ex‑
pressly disavows the holding in Benoit that to preserve error for

the denial of a motion for continuance a defendant must file a
motion for new trial. Here, Appellant’s motion for continuance,
requesting 20 days to find Rush, as well as affidavits from counsel
and the investigator, was sufficient to advise the trial court of
Appellant’s request and the grounds therefor. Therefore, the
issue was preserved. However, there was no abuse of discretion
because the prospective testimony of Rush was not sufficiently
specific to show whether he had any relevant testimony or was
even willing to testify.
B. Appellant’s motion for new trial is sworn and therefore
preserved because the investigator’s affidavit is attached. COA
held Appellant failed to preserve error because he did not file
a sworn motion for new trial and that the motion was unac‑
companied by an affidavit from Rush or from any other source
indicating the specific testimony that Appellant expected to elicit
from Rush. In the context of a motion for new trial complaining
of denial of a continuance for a missing witness, a sworn mo‑
tion must include an affidavit with the specific facts to which
the missing witness would have testified. The motion and the
affidavit cite the same general assertions of Rush’s prospective
testimony as put forward in the motion for continuance. Neither
the private investigator nor any other party acting on behalf of
Appellant actually contacted Rush and determined whether he
would have been willing to testify at all, let alone what the sub‑
stance of his testimony might have been. Appellant’s assertion
that Rush’s prospective testimony would “go to the Defendant’s
lack of intent to kill the victim of this crime” did not constitute
the required showing that would result in reversal for abuse of
discretion. COA’s judgment is affirmed.
Appellant’s PDR from Bexar County – Vacated and Remanded.
Erroneous limiting instruction required remand for harm
analysis.		
Daggett v. State, __S.W.3d__ (Tex.Crim.App. No. 0503-03,
12/14/05); Opinion: Cochran (9-1).
Appellant was convicted of having sex with 16-year-old Brit‑
tany. During the guilt/innocence phase the state also introduced
evidence, over objection, that he also sex with Britanny’s best
friend, Hailey, also 16. Both girls testified the sexual encounters
were entirely consensual, and both offenses were very similar.
The trial court admitted the evidence under the “common
scheme or plan” exception to TRE 404(b), and gave a limiting
instruction that also appeared in the charge. Appellant testified
that he would never have sex with a 16-year-old, and that the
girls had fabricated everything. COA affirmed the conviction.
Daggett v. State, 103 S.W.3d 444 (Tex.Crim.App. 2002). PDR
was granted to determine whether COA erred in holding the
evidence was admissible under as “common scheme or plan”
and whether the evidence was harmless when Appellant “opened
the door.”
Held: COA erred when it held the evidence of the sexual encounter with Hailey admissible under the “plan” exception to

Rule 404(b); however, Appellant open the door to the evidence.
CCA then offers an excellent explanation of the “common
scheme or plan” exception, and why it does not apply here:
When used properly, the “plan” exception
allows admission of evidence to show steps
taken by the defendant in preparation for the
charged offense. For example, if the defen‑
dant steals a car on Monday, buys a machine
gun on Tuesday, pastes together a robbery
note on Wednesday, parks illegally in front of
the Wells Fargo building on Thursday while
casing out the bank, and then robs the bank
on Friday using the machine gun and driv‑
ing off in the stolen car, all of the extraneous
acts are relevant to prove each step of the
defendant’s ultimate plan to rob the bank.
Unfortunately, courts frequently admit
evidence of extraneous acts under this excep‑
tion not to show acts the defendant took in
preparation for the ultimate charged offense,
but to show repeated acts that are similar to
the charged offense. Repetition of the same
act or same crime does not equal a “plan.” It
equals the repeated commission of the same
criminal offense offered obliquely to show
bad character and conduct in conformity
with that bad character-”once a thief, always
a thief.” This bad-character-conformity
purpose, whether express or not, is precisely
what is barred by Rule 404(b). Thus, if the
proponent is unable to articulate exactly
how an extraneous act tends to prove a step
toward an ultimate goal or overarching plan,
the evidence is not admissible to prove part
of a “plan.”
However, such extraneous conduct can be used to prove such
things as evidence of recent fabrication. Here, the trial court
admitted Hailey’s testimony about her sexual relationship with
Appellant as evidence of a common scheme or plan to have a
sexual relationship with Brittany. However, the State failed to
articulate any logical link between the sexual interlude with
Hailey and an ultimate goal or plan to have a sexual relation‑
ship with Brittany. While, as COA pointed out, the two offenses
share numerous characteristics, “[a] series of similar acts are
not enough to show a common plan or design.” Therefore,
the lower courts erred in finding the evidence of the sexual
encounter with Hailey admissible under the “plan” exception
to Rule 404(b). CCA goes on to find Appellant opened the door
when he testified he would never have sex with a 16-year-old,
and the state was allowed to rebut that claim. However, CCA
finds the trial court’s limiting instruction, which allowed the
jury to consider Hailey’s testimony as proof of Appellant’s
“plan,” combined with the state’s closing argument, improperly
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permitted the jury to consider this testimony for its substantive
value. Because Hailey’s testimony was admissible only to rebut
Appellant’s blanket statement of good conduct with minors, the
trial court should have given the jury an instruction that it could
use that testimony only in assessing Appellant’s credibility, not
as any proof that he committed the charged offense or as any
proof of some “plan” to have a sexual relationship with Brit‑
tany. Judgment is therefore vacated and the case is remanded
for further proceedings (harm analysis).
Appellant’s PDR from Dallas County – Affirmed.
Out of court statement was improperly admitted, but admis‑
sion was harmless.
Byrd v. State, __S.W.3d__ (Tex.Crim.App. No. 0235-04,
12/14/05); Opinion: Hervey; Price & Johnson concurred;
Womack did not participate.
Appellant was convicted of murdering the victim by hitting
him with a barbell. Appellant’s friend Randy witnessed the of‑
fense. Randy testified he initially confessed to killing the victim
in order to protect Appellant and Randy’s girlfriend, Steward,
who saw Appellant holding the barbell. Steward testified, over
objections, that Randy had later asked Appellant why he had to
hit the victim. The state also introduced evidence showing the
three conspired to hinder Appellant’s apprehension by covering
up the murder. COA affirmed, holding the out-of-court state‑
ment was admissible under the co-conspirator exception to the
hearsay rule set out in TRE 801(e)(2)(E) which defines as non‑
hearsay “an [out-of-court] statement by a co-conspirator of a
party during the course of and in furtherance of the conspiracy,”
and that any error was harmless. Byrd v. State, No. 03-02-00625CR (Tex.App.–Austin, January 29, 2004). Appellant’s PDR was
granted to determine whether Randy’s out-of-court statement
was inadmissible under Rule 801(e)(2)(E) because a statement
about events that occurred before the conspiracy to conceal the
crime is not “in furtherance” of this conspiracy.
Held: Randy’s out-of-court statement rhetorically asking
why did Appellant have to hit the victim did not advance the
objective of the conspiracy “to hinder appellant’s apprehension.” COA decided the conspiracy was much broader than
just a conspiracy to conceal the victim’s murder, and. that there
was a conspiracy “to hinder appellant’s apprehension.” This
conspiracy was still ongoing at the time of the conversation
between Randy and Steward very soon after the victim’s murder.
And, Randy’s out-of-court statements to Steward about taking
responsibility for the murder and protecting Steward advanced
the objectives of this conspiracy. CCA disagrees. However, CCA
agrees with COA that error in admitting Randy’s out-of-court
statement was harmless. Randy testified at trial consistently
with this out-of-court statement, and he was subject to crossexamination. Randy’s out-of-court statement rhetorically asked
why did Appellant have to hit the victim, and Randy testified
at trial that he saw Appellant strike the victim with the barbell.
Randy’s out-of-court statement, therefore, was not the only
evidence presented identifying Appellant as the one who struck
40 VOICE FOR THE DEFENSE
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the victim with the barbell. It is also relevant that the state did
not mention Randy’s out-of-court statement during closing jury
arguments. Therefore, the error did not have “a substantial and
injurious effect or influence in determining the jury’s verdict.”
Judgment is therefore affirmed.

Habeas Corpus Opinions
Application from Jefferson County – Relief Granted.
Relief granted on newly discovered evidence of actual inno‑
cence.
Ex Parte Byars, __S.W.3d__ (Tex.Crim.App. No 75,293, 11/9/05):
Opinion: Per Curiam.
Applicant was convicted of injury to a child and sentenced to
10 years. He did not appeal. Applicant now claims he is innocent
of the offense based on the recantation of the complainant.
Held: Relief granted. After an evidentiary hearing, the trial
court made findings of fact that no reasonable juror would have
convicted him had it known of this evidence, and recommended
that relief be granted. As the record supports the trial court’s
recommendation, CCA agrees. The judgment is vacated, and
Applicant is remanded to the custody of the Jefferson County
Sheriff to answer the indictment.
Writ Application from Harris County – Relief Denied.
No prejudice shown from counsel’s filing unsworn probation
motion.
Ex parte Cash, __S.W.3d__ (Tex.Crim.App. No. 75,105,
11/16/05); Opinion: Hervey; Dissent: Holcomb.
Applicant was 15 at the time he committed murder, and was
certified to stand trial as an adult. He was convicted of murder
and sentenced to 40 years. His conviction was affirmed in an
unpublished opinion. In a state writ hearing, the trial court
found his trial attorney was ineffective for filing an unsworn
application for probation, and recommended relief be granted.
Writ was filed and set to address this question.
Held: Applicant failed to show prejudice from anything
resulting from counsel’s alleged deficiency. Trial court re‑
fused Applicant’s request for a jury instruction on probation
not because his motion was unsworn, but because he believed
Applicant’s juvenile record made him ineligible. COA did not
address the issue because the motion was unsworn, thus error
was unpreserved. Trial court found had the application been
properly sworn COA may have reversed and remanded for a
new punishment hearing. CCA disagrees. The allegations of
prejudice do not address the central issue of prejudice under
Strickland, which is whether there is a reasonable probability
that Applicant’s sentencing jury would have recommended pro‑
bation had the issue been submitted to it. Warden v. Visciotti, 537
U.S. 19, 22-23 (2002) (when it is alleged that counsel performed
deficiently at the punishment phase of trial, defendant must

prove that there is a reasonable probability that, but for counsel’s
errors, the sentencing jury would have reached a more favorable
penalty-phase verdict). Such a finding in this case would be
based on pure conjecture and speculation. Strickland, 466 U.S.
at 693 (not enough for a defendant to show that counsel’s errors
had some conceivable effect on the outcome of the proceeding).
This is especially true when the record reflects that the jury
sentenced Applicant to 40 years in prison, which is considerably
more than 10 years in prison. Article 42.12, §4(d)(1) (defendant
not eligible for probation if jury sentences him to more than 10
years in prison). Relief is therefore denied.
Application from Coryell County – Relief Denied.
Sentence was not incorrectly stacked.
Ex parte Wrigley, __S.W.3d__ (Tex.Crim.App. No. 75,169,
11/16/05): Opinion: Keller.
Applicant serving a 20-year sentence (POCS) when he com‑
mitted a subsequent offense (aggravated assault) in prison.
He was subsequently paroled, but upon commission of a new
offense (POCS), he pled guilty and was sentenced to 25 years.
The trial court also revoked parole on the first POCS. Applicant
pled guilty to the aggravated assault and was assessed seven
years, which the judge stacked on top of the first 20-year sen‑
tence. Question in this writ is whether an original sentence is
completed and a stacked sentence begins to run at the time the
defendant makes parole on the original offense, if his parole is
revoked before the trial court sentences the defendant for the
stacked offense.
Held: Under Tex.CodeCrim.Proc. article 42.08(b), a stacked
sentence does not begin to run on the date the defendant
makes parole on the original offense if his parole is revoked
before the trial court sentences the defendant for the stacked
offense. Consequently, Applicant’s seven-year, stacked sentence
for the aggravated assault did not begin to run on the date he
made parole on the original possession offense, because his
parole was revoked before the trial court sentenced him for the
stacked offense. CCA also rejects Applicant’s arguments that his
plea for the 7 years was involuntary, and that his sentences were
improperly cumulated. Relief is therefore denied.

(Tex.Crim.App. 1997).
Held: When counsel fails to inform the Appellant that his
conviction has been affirmed, and that he may file a pro se
PDR, a limited showing of prejudice is required before Appellant is entitled to file an out-of-time PDR. Under Johnson v.
State, 169 S.W.3d 223 (Tex.Crim.App. 2005), when a defendant’s
right to an entire judicial proceeding has been denied, he is “re‑
quired to show a reasonable probability that, absent counsel’s
errors, a particular proceeding would have occurred, but he [is]
not required to show that the proceeding would have resulted in
a favorable outcome.” Or put another way, to meet the limited
showing of prejudice in this context, “counsel’s deficient per‑
formance must actually cause the forfeiture of the proceeding
in question.” As part of showing that counsel’s conduct actually
caused the forfeiture of the proceeding, defendant must dem‑
onstrate he would have availed himself of the proceeding in
question. Although there is no right to discretionary review, an
appellant ordinarily has a right to file a PDR. Losing the right to
file a PDR constitutes the deprivation of that entire proceeding.
The question then becomes whether counsel’s conduct caused
the deprivation. In the PDR context, satisfying that showing
entails: (1) demonstrating Appellant was entitled to be in the
appellate process, and (2) absent counsel’s conduct, Appellant
would have timely filed a PDR. When Appellant has no right to
appeal, he cannot complain about the denial of a PDR. Here, no
statute, rule, or caselaw doctrine appears to prohibit appeal, no
waiver of appeal is apparent, and COA addressed Applicant’s
appeal on the merits. Consequently, he was entitled to be in
the appellate process. With regard to whether Applicant would
have filed a PDR, he filed his application less than a year after
COA’s opinion was handed down, alleged he was deprived of
the right to file a PDR and that he believes a PDR would have
had a significant chance of success, and of course, he is currently
asking for an out-of-time PDR. And there is no controvert‑
ing evidence suggesting that he would not have filed a PDR.
Under the circumstances present here, Applicant’s allegations
are sufficient to prove that he would have filed a PDR if he had
been properly informed in accordance with Wilson’s dictates.
Consequently, Applicant is granted an out-of-time PDR.

***Important Case for Appellate Attorneys***
Habeas Application from Dallas County – Relief Granted.
Prejudice required to show right to out-of-time appeal. Ex
Parte Crow, __S.W.3d__ (Tex.Crim.App. No. 75,176, 11/23/05);
Opinion: Keller (9-0).

Habeas Corpus Application from Harris County – Relief
Granted.
Counsel held ineffective for failing to investigate victim’s medi‑
cal history.
Ex Parte Briggs, __S.W.3d__ (Tex.Crim.App. No. 75,199,
12/16/05): Opinion: Cochran; Dissent: Keller.

Applicant was convicted of aggravated robbery, and the con‑
viction was affirmed on direct appeal. Counsel did not inform
Applicant that his conviction had been affirmed or send him a
copy of the opinion. By the time Applicant found out, it was
too late to file a PDR. He now asserts counsel was ineffective
and seeks leave to file an out-of-time PDR. His writ was filed
and set to determine whether, in this situation, an Applicant
must show prejudice under Ex parte Wilson, 956 S.W.2d 25

Applicant, who was 17 at time of trial, was convicted of kill‑
ing her two-month-old infant, Daniel, who had been sick since
birth with an undiagnosed medical condition. Applicant pled
guilty after admitting to shaking the baby and was assessed a
17-year sentence. In this writ she asserts: (1) she was actually
innocent of the offense; (2) her attorney provided ineffective as‑
sistance of counsel; and (3) the prosecution failed to adequately
investigate this case.
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Held: Relief granted because Applicant’s attorney failed to
adequately investigate this case under the standards set out
in Strickland v. Washington, 466 U.S. 668 (1984) and Wiggins
v. Smith, 539 U.S. 510 (2003).
A. Actual innocence claim is rejected because there was evidence that Daniel did not die of natural causes. The evidence
was admitted at the plea proceeding and consists of her guilty
plea and inculpatory testimony that she knew about Daniel’s
medical condition prior to trial, so it was not newly available
or newly discovered.
B. Trial counsel was ineffective for failing to properly
investigate Daniel’s medical condition. Applicant claims that
counsel coerced her into pleading guilty because she could not
afford to pay for medical experts to support the defense that
Daniel died of natural causes arising from his medical condition.
Counsel submitted an affidavit indicating that he had procured
all the medical records, and told Applicant she would need an
additional $2500-$7500 to pay a medical expert to review them.
Counsel did not subpoena the treating doctors, withdraw from
the case because Applicant’s indigency prevented him from
providing constitutionally effective assistance of counsel, or
request state-funded expert assistance under Ake. Trial counsel’s
financial decision to do nothing about the obvious need to
develop evidence concerning Daniel’s medical history did not
reflect reasonable professional judgment. This was not a “strate‑
gic” decision made after a full investigation of the facts and law.
Moreover, this deficient performance prejudiced applicant. In
the plea context, a defendant must show “a reasonable probabil‑
ity that, but for counsel’s errors, she would not have pled guilty
and would have insisted on going to trial”— an assessment
that “will depend in large part upon a prediction whether the
evidence likely would have changed the outcome of a trial.” Ap‑
plicant was entitled to rely upon her counsel “to make an inde‑
pendent examination of the facts, circumstances, pleadings and
laws involved and then to offer his informed opinion as to what
plea should be entered “based upon an informed investigation of
the facts surrounding Daniel’s demise. Had Applicant’s attorney
investigated and informed her of the significance of Daniel’s full
medical history — his birth defect, repeated hospitalizations,
history of sepsis, evidence of the “bungled” intubation which led
to his brain death, and expert testimony explaining his healing
fractured rib and bruises on his face — there is a reasonable
probability that she would not have pled guilty. Undertaking
an objective prediction, “without regard for the ‘idiosyncrasies
of the particular decisionmaker[,]’” CCA concludes it is highly
likely that a jury would have returned with a “not guilty” verdict
based upon a reasonable doubt concerning the cause of Daniel’s
death. Relief is therefore granted. The judgment is vacated and
Applicant is ordered returned to the Harris County Sheriff to
answer the indictment.
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Death Penalty Opinion
Habeas Corpus Application from Harris County – Relief
Denied.
Ex parte Thompson, __S.W.3d__ (Tex.Crim.App. No. 75,151,
11/9/05); Opinion: Cochran; Concurrence: Keller; Johnson
dissents w/o opinion.
Facts: Appellant and his friend Sammy planned a stop and
rob of a 7-Eleven convenience store. Applicant brought his
.25 caliber pistol, while Sammy had a .38. Applicant shot clerk
Meredia, who survived the attack. Sammy shot, Meridia’s cousin,
Rahim, in the chest and killed him. During punishment, evi‑
dence showed that Applicant had been the triggerman in two
previous robbery-murders. Applicant’s cousin Sammy was also
tried for capital murder, but was convicted of the lesser included
offense of felony-murder and sentenced to life.
Issue 1: Factual insufficiency of evidence to show he was
guilty of capital murder because another jury convicted Sammy
of felony-murder. Thus, he argues, as Sammy was acquitted of
capital murder, no such offense was committed
Held: The evidence was sufficient to support Applicant’s
guilt as a party. Applicant could be found guilty of capital
murder under TPC §7.02(a) if he had the intent to kill some‑
one during this aggravated robbery, and (1) he caused or
aided a totally innocent person to shoot and kill Rahim, or (2)
he solicited, encouraged, directed, or aided Sammy Butler to
commit capital murder. Also, under §7.02(b), a person may be
found guilty of capital murder if the following conditions are
met if, in the attempt to carry out a conspiracy to commit one
felony, another felony is committed by one of the conspirators,
all conspirators are guilty of the felony actually committed,
though having no intent to commit it, if the offense was com‑
mitted in furtherance of the unlawful purpose and was one
that should have been anticipated as a result of the carrying
out of the conspiracy. The jury in this case was instructed that
it could find Applicant guilty of capital murder in any of three
different ways: as the actual triggerman; as a party to Sammy’s
shooting of Rahim under §7.02(a)(2); or as a co-conspirator
to the aggravated robbery under §7.02(b). Under the first two
theories, the jury was required to find that Applicant himself
intended the death of Rahim; under the third theory the jury
was required to find that Applicant should have anticipated
Rahim’s death as a consequence of his and Sammy’s agreement
to commit aggravated robbery and Rahim’s death occurred in
furtherance of that crime. After a rather lengthy analysis, CCA
details the evidence, which is overwhelming to find Applicant
guilty. CCA also rejects Applicant’s argument that Sammy’s
acquittal proves that no capital murder occurred. CCA also
details the evidence against Sammy, which is also sufficient to
shot he committed the offense of capital murder and that Ap‑
plicant assisted or encouraged him in that endeavor by his own
acts of attempting to commit the capital murder of Meredia.

The fact that the jury in Sammy’s trial declined to convict him
of capital murder does not affect the validity of Applicant’s
capital murder conviction.
Issue 2: Ineffective assistance of counsel for failing to request
an instruction on felony-murder.
Held: Counsel were not ineffective because their decision
not to request the instruction was strategic. Counsel made the
reasoned strategic decision their strongest argument was that
Applicant did not and could not have anticipated that Sammy
would shoot Rahim as the two departed from the convenience
store. That argument was at least as strong — if not stronger
— than the argument that Sammy did not intend to kill Rahim
and that his act of shooting at him twice was an unforesee‑
able accident, albeit an act clearly dangerous to human life.
Applicant’s attorney noted this defensive position was carried
through to the punishment phase concerning the “anti-parties”
special issue. After more analysis, CCA concludes the evidence
was clearly sufficient to establish that Applicant participated
in the murder of Rahim and intended his death. The question
concerning an entitlement to the lesser included offense of
felony-murder is whether the evidence would permit a rational
jury to make a contrary finding: that is, based upon the evidence,
could a rational jury conclude that Sammy acted entirely alone
in the shooting death of Rahim, and that Applicant did not
intend or anticipate this murder? That evidence need be only
more than a mere scintilla, and it may be impeached or contra‑
dicted, but it must be sufficient, if believed, to at least permit a
rational jury to return a verdict on the lesser-included offense.
Under this standard, Applicant was not entitled to a charge on
felony-murder and therefore his counsel was not ineffective for
failing to request such a charge.
PDR’s Granted November and December 2005
No. 0575-05 Martinez, Silverio, Appellant’s PDR from Travis
County; Indecency w/Child (3); Aggravated Sexual Assault.
Did the Court of Appeals err when it held Appellant’s right
against double jeopardy and right to a unanimous jury were
not violated when the trial court allowed multiple convictions
for the same criminal offense committed at the same time by
different manner and means?
No. 0812-05 Cowsert, Ben Daly, State’s PDR from Kerr County;
DWI.
The 4th Court of Appeals ignored both a statute and long
standing case law in its opinion of reversal and remand. Article
44.01(a)(5) of the Texas Code of Criminal Procedure clearly
limits the state’s right of appeal only to granting a[sic] of a mo‑
tion to suppress, a confession or an admission and if jeopardy
has not attached. Said notice of appeal given by the state must
be filed within 15 days after the day the trial court enters the
order, according to Texas Rule of Appellate Procedure 26.2.

No. 0862-05, Scott, Michael, Appellant’s PDR from Travis
County; Capital Murder.
Is the primary determinative factor of a TRAP 44.2(a) harmless
error analysis the determination that ‘overwhelming’ evidence
of guilt exists?
No. 0939-05, Barnes, Carolyn Machalec, State Prosecuting
Attorney’s PDR from Williamson County; Interfering w/Peace
Officer.
1. Must a defendant who is stopped for speeding be prosecuted
only for speeding where her actions during detention constitute
both refusal of citation and interfering with a peace officer under
§38.15 of the Texas Penal Code?
2. Is speech which causes another person to act included within
the “speech only” exception to §38.15?
3. May a defendant be prosecuted under §38.15 for actions that
occur during detention, as well as for actions that occur when
she is first detained or when she is later arrested?
Nos. 1137-1139-05 Mestas, Julio Ramirez, Appellant’s PDRs
from Dallas County; Indecency w/Child; Evading Arrest;
Failure to Stop & Render Aid.
1. In construing language in an opinion of this Court, language
this Court has used in some 53 opinions and language the
Court likely will continue to use, to require dismissal of this
case for want of jurisdiction when this Court directed use of
all time limits of the rules of appellate procedure, the lower
court’s decision, which conflicts with other courts of appeals’
decisions on the same issue, reflects an important question of
law that has not been, but should be, settled by this Court to
clarify its intent and avoid future confusion and conflict. Tex.
Rule App. Proc. 66.3(a).
2. In construing language in an opinion of this Court to require
dismissal of this case for want of jurisdiction, the Court of Ap‑
peals misconstrued a rule of appellate procedure as well as the
purpose of the Rules of Appellate Procedure in a manner that
deprived Appellant rights under those rules and sanctioned such
a departure from the accepted and usual course of judicial pro‑
ceedings by a lower court as to call for an exercise of this Court’s
power of supervision. Tex. Rule App. Proc. 66.3(d), (f).
1393-1409-05, Stanley, Rebekah Faith, et al., State’s PDRs from
McLennan County; Demonstration within School Zone.
Did the Court of Appeals err when it held Article 44.01(a)(1) of
the Texas Code of Criminal Procedure does not give the state the
right to appeal a trial court’s granting of a pre-trial motion to
dismiss the state’s complaint because such motion was granted
after the completion of the trial on the merits?
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No. 0838-05 Butler, Bobby Gene, Appellant’s PDR from Denton County; Assault-Family Violence.
Whether or not the Court of Appeals for the Second District of
Texas erred in finding that the trial court could make a factual
findings[sic] of family violence without submitting the issue
to a jury.
No. 0834-05 Word, Michael Brian, Appellant’s PDR from Collin County; Assault-Family Violence.
The Court of Criminal Appeals[’] Decision in Green v. State, 912
S.W.2d 189 (Tex. Cr.[sic] App. 1995), which created a presump‑
tion that a trial court’s response to a jury note was in open court
and in a defendant’s presence, as mandated by Texas Code of
Criminal Procedure, Article 36.27, despite no evidence on the
record in support of that presumption, is an unconstitutional
violation of a criminal defendant’s right to a fair trial and due
process rights as guaranteed by the United States and Texas
Constitutions. The Court of Appeals[’] decision herein, which
relied on Green, supra, in derogation of the mandates of art.
36.27, denied Mr. Word his fair trial and due process rights and
should be reversed and rendered.
2. Mr. Word’s equal protection and due process rights were
denied by the trial court and appellate courts’ affirming a judg‑
ment for the offense of Class A Assault[/]Family Violence, when
the jury’s answer to the question propounded by the court on
the verdict form did not support that finding.
No. 0469-05 Watson, Delair, State Prosecuting Attorney’s PDR
from McClennan[sic] County; Burglary of Habitation.
1. Does Zuniga v. State, 144 S.W.3d 477 (Tex.CrimApp. 2004),
authorize a reviewing court to find the evidence supporting
the jury’s verdict factually insufficient even though it equals or
outweighs the contrary evidence?
2. Should this Court undertake further clarification of the Clewis
v. State, 922 S.W.2d 126 (Tex.Crim.App. 1996), standard for
factual sufficiency review, as articulated and explained in Zuniga
v. State, 144 S.W.3d 477 (Tex.Crim.App. 2004).
No. 1243-05 Madden, Ryan William 12/07/05 State’s PDR from
Harris County; POCS.
A panel of the court below erroneously reversed the trial court’s
judgment and remanded the case for a new trial holding that the
trial court improperly failed to submit an instruction pursuant
to article 38.23(a) of the Code of Criminal Procedure requiring
the jury to determine whether there was reasonable suspicion
for a continued detention where the disputed factual issue the
majority of the panel found, specifically related to whether
the defendant appeared to be nervous when questioned, from
among the six facts articulated by the detaining officer as reasons
for the detention, was not controlling or outcome-determina‑

tive and the remaining five undisputed facts independently
established reasonable suspicion for the continued detention as
a matter of law, as impliedly found by the trial court and found
by the dissenting justice.
No. 0534-05 Johnson, Barbara Bell, Appellant’s PDR from
Cass County; Murder.
The Court of Appeals erred in failing to overrule the district
court’s denial of petitioner’s motion to suppress evidence ob‑
tained as a result of an illegal general search of her home.
No. 0472-05 Euler, Michael Miller, Appellant’s PDR from
Harris County; Bribery.
Whether the Court of Appeals properly applied the law after
considering the facts and legal issues presented on appeal.
No. 0577-05 Lewis, Swanda Marie State Prosecuting Attorney’s
PDR from Tarrant County; Murder.
					
1. Should this Court reconsider its decision in Bauder v. State,
921 S.W.2d 696 (Tex.Cr.[sic]App. 1996)?
2. Is the mere showing that a prosecutor recklessly engaged in
conduct that required the declaration of a mistrial, without
showing that the prosecutor intended to induce such mistrial,
sufficient to order a double jeopardy bar to reprosecution for
that offense?
3. Did the Court of Appeals correctly apply the Bauder stan‑
dard?
No. 1181-05 Meza, Pedro Jose, Appellant’s PDR from Tarrant
County; Injury to/child
Are the 10th Court of Appeals’ procedures for considering
Anders cases, specifically the procedures relating to withdrawal
of counsel, proper under the Texas Rules of Appellate Proce‑
dure?
No. 1230-05 Bell, Willie Hampton, Appellant’s PDR from
Lampasas County; DWI
The 3rd Court of Appeals incorrectly decided that misdemeanor
convictions under the Assimilative Crimes Act, 18 U.S.C. §13
(2004) that are based on the incorporation of Tex. Pen. Code
§§49.04 and 49.09 into federal law constitute “an offense under
section 49.04” for the purpose of the enhancement provisions
of Tex. Pen. Code §49.09(b)(2) and (c)(1).

continued from page 13

“guilty but insane” under the first prong of
M’Naghten, since he would not have under‑
stood the nature and quality of his acts even
though he may have known that killing was
‘wrong.’ Under the current law, however, this
was not legal insanity because the petitioner
supposedly knew that killing was wrong. ‘In
a case where everyone agrees the defendant
was psychotic (not in touch with reality) due
process requires consideration of the fact that
the defendant did not understand the nature
and quality of his acts,’ the petition stated.
Finally, Arizona violated due process by
refusing to permit the consideration of ex‑
culpatory mens rea evidence, the petition ar‑
gued, noting the distinction between offering
evidence of mental infirmity as an affirmative
defense and as rebuttal evidence. A majority
of states and federal jurisdictions recognize
that mens rea evidence is mandated by due
process. (Case below: State v. Clark (Ariz.App.
Div. 1 2005) (unpublished), rev. den. (Ariz.
2005) (unpublished).)
Clark concerns me more than any case that has been at the
Supreme Court in years. The Arizona statutes on insanity are
similar to what some Texas legislators and prosecutors wanted
during the last session of our legislature:
§13-502. Insanity test; burden of proof; guilty
except insane verdict
A. A person may be found guilty except in‑
sane if at the time of the commission of the
criminal act the person was afflicted with a
mental disease or defect of such severity that
the person did not know the criminal act was
wrong. A mental disease or defect constitut‑
ing legal insanity is an affirmative defense.
Mental disease or defect does not include
disorders that result from acute voluntary
intoxication or withdrawal from alcohol
or drugs, character defects, psychosexual
disorders or impulse control disorders. Con‑
ditions that do not constitute legal insanity
include but are not limited to momentary,
temporary conditions arising from the pres‑
sure of the circumstances, moral decadence,
depravity or passion growing out of anger,
jealousy, revenge, hatred or other motives in
a person who does not suffer from a mental
disease or defect or an abnormality that is
manifested only by criminal conduct.

***
B. The defendant shall prove the defendant’s
legal insanity by clear and convincing evi‑
dence.
C. If the finder of fact finds the defendant
guilty except insane, the court shall deter‑
mine the sentence the defendant could have
received pursuant to §13-703, subsection A
or §13-707 or the presumptive sentence the
defendant could have received pursuant to
§13-604, 13-604.01, 13-701, subsection C,
§13-710 or §13-1406 if the defendant had
not been found insane, and the judge shall
commit the defendant pursuant to §13-3994
for that term. In making this determination
the court shall not consider the sentence
enhancements for prior convictions under
§13-604. The court shall expressly identify
each act that the defendant committed and
separately find whether each act involved the
death or physical injury of or a substantial
threat of death or physical injury to another
person.
D. A guilty except insane verdict is not a
criminal conviction for sentencing enhance‑
ment purposes under §13-604.
(Note: If paragraph A, above, reminds you
of Tex. Penal Code §8.01 Insanity, it should.
Our statute reads:
(a) It is an affirmative defense to prosecution
that, at the time of the conduct charged, the
actor, as a result of sever mental disease or
defect, did not know that his conduct was
wrong.
(b) The term “mental disease of defect”
does not include an abnormality manifested
only by repeated criminal or antisocial con‑
duct.)
Whatever the Supreme Court does in Clark could have a
significant impact upon our Texas criminal justice system. A
worst case scenario would be that the Court hands down an
opinion which denies relief to Mr. Clark and inspires our Texas
legislators and prosecutors to push for legislation which would
increase the defendant’s burden of proof on the issue of insanity
to clear and convincing evidence and, also, provide for a verdict
of guilty except insane. We need to watch Clark closely. G
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$225
q non-member
$400

RESERVE MY SPACEMATERIALS

l

l

COURSE DIRECTORS

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

a030206_brochure

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

PAYMENT

TCDLA member’s name (please print): ___________________________
TCDLA member’s signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

SIGN ME UP

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

ATTENDEE INFORMATION
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DEFENDING

WWWTCDLACOM

CLE applications will be made to other states based on registration.

This seminar will be accredited for 21.75 CLE hours and 1.25 ethics. Credit
may be utilized toward the CLE requirements for the certiﬁcation and recertiﬁcation of attorneys in criminal law by the Texas Board of Legal Specialization and towards the total CLE requirements of the State Bar of Texas.

CLE INFORMATION

front of the jury.

The mock trial problem will involve both a hospital and a forensic blood
test. The written material will include transcripts from actual trials of
blood test cases with both Daubert hearings and cross-examination in

Topics include: solutions and mixtures, blood and urine testing, gc
calibration, preparing your expert, analogies and themes, gait analysis,
winning without your own expert, electrical issues and source codes.
The sessions will include breath test breakouts.

Conﬁrmed speakers include: Mary McMurray, Dr. Joe Citron, Anne
Manley, Bubba Head, John Churchill, Charles Sifers, Jay Zagar, George
Bianchi, Bruce Kapsack, Ed Fiandach and others.

SPEAKERS AND TOPICS

If you are a criminal defense attorney looking for the best information
and specialized training on defending DWI/DUI cases, then this seminar is
for you. No lawyer representing the government in criminal cases, in any
capacity, is allowed at this seminar.

The knowledge conveyed by the presentations and experiences of the
experts and lawyers included in this program, most of whom are available throughout the seminar to answer questions and discuss issues, are
essential to any lawyer practicing DWI or DUI defense anywhere in the
United States. Included in the program are longer presentations, which
allow the speakers to impart in-depth knowledge and not just hit the high
points. The breath test machine breakout sessions allow lawyers from
throughout the country exposure to breath test machines and defense
issues relevant to their jurisdictions. All the major machines are expected
to be at the seminar for attendees to examine. The culmination of the
program is a trial, defended by NCDD Regents, from an actual case scenario — this year an intoxication case involving mouth alcohol issues.

The 13th Annual Mastering Scientiﬁc Evidence in DWI/DUI Cases includes
many of the top DWI/DUI experts and lawyers in the country. Founded
by William C. “Bubba” Head, one of the Deans of DWI defense law, in Atlanta Georgia in 1994, TCDLA and NCDD have continued the tradition of
excellence for which this seminar has become known. It has been and
remains the premier DWI/DUI Scientiﬁc Evidence seminar in the country.

THE OVERVIEW
Gary Trichter, Houston
Mimi Coffey, Fort Worth

l
l

$50
$175
q
q

member book
non-member book

$100
$275

email mschank@tcdla.com or call 512.478.2514 x24

QUESTIONS

fax registration with credit card payment to
512.469.0512

mail registration to
1707 Nueces St., Austin, Texas 78701, or

MAIL OR FAX IT

Omni Dallas Park West located at 1590 LBJ Freeway, Dallas, Texas,
75234. Room rate is $129 per night, singe or double occupancy.
You may call in your reservation at 972.869.4300 and refer to
seminar dates and the TCDLA rate. Reservations need to be made
no later than midnight, March 15, 2006 to ensure group rates. Free
shuttle (from airport) vouchers will be sent with conﬁrmation.

MEETINGLODGING LOCATION

Cancellations must be received in writing two weeks prior to the
seminar for a full refund. Cancellations received within two weeks
receive a 50 percent refund and materials on cd mailed after the
seminar.

REGISTRATION AFTER 03.20.06 IS AVAILABLE ON-SITE ONLY

q member cd
q non-member cd

CANT ATTEND
PURCHASE MATERIALS

breakout sessions — choose ONE only
q intoxilyzer 5000
q intoxilyzer 8000
q datamaster
q ec-ir
q draeger

on-site registration with book and cd order after 03.20.06
q tcdla/ncdd member/judge
$900
q non-member
$900

pre-registration with book and cd order by 03.20.06
q tcdla/ncdd member/judge
$750
q non-member
$850

RESERVE MY SPACEMATERIALS

Troy McKinney, Houston

l

COURSE DIRECTORS

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

a033006_fax

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

PAYMENT

TCDLA member’s name (please print): ___________________________
TCDLA member’s signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

SIGN ME UP

cle state: _______________________________________________________

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

ATTENDEE INFORMATION

EBMMBT UFYBTNBSDIBQSJM DMFBOEFUIJDT
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TH ANNUAL MASTERING SCIENTIlC EVIDENCE IN DWIDUI CASES

TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA member.
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

City		

State

Telephone		

Fax

E-mail		

County

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Mailing Address

Bar Card Number

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.

Last Name

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution
but may be deducted as an ordinary business expense. The non-deductible portion of regular
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

