J. Gary Trichter

Opening Remarks

DUI Defense: The 12-Step Program
•Phillip Price

Voir Dire
•Robert Hirschhorn

Break

Voir Dire Continued
•Robert Hirschhorn

Lunch on your own

Accident Reconstruction
•Steve Rickard

Break

Panel: Technical Supervisor Cross-Examination
•George Scharmen, Mike McCollum,
J. Gary Trichter, Al McDougall

Adjourn

8:30 am

9:30 am

10:30 am

10:45 am

11:45 am

1:00 pm

3:00 pm

3:15 pm

5:15 pm

Opening Remarks

Ethics
•Les Hulnick

Evidence A-Z
•Troy McKinney

Break

Administrative License Revocations
•Doug Murphy

Lunch on your own

Cross of Arresting Ofﬁcer Demonstration/Lecture
•David Burrows

Break

Cross of Arresting Ofﬁcer Demonstration/Lecture
•Lewis Dickson

Adjourn

8:15 am

8:30 am

9:30 am

10:30 am

10:45 am

11:45 am

1:00 pm

3:00 pm

3:15 pm

5:15 pm

friday, november 3

Registration

Troy McKinney

8:15 am

l

7:30 am

thursday, november 2

the agenda

l

the course directors

book/cd
cd only

members
$350
$300

non-members
$525
$475

www.tcdla.com

email mschank@tcdla.com or call 512.478.2514

questions?

fax registration with credit card information to
512.469.0512

mail registration to
1707 Nueces Street, Austin, Texas 78701

mail or fax it

Menger Hotel located at 204 Alamo Plaza in San Antonio, Texas.
Room rate is $105 single/double occupancy, mention TCDLA room
block. Hotel valet parking $19 daily rate, various city lots near hotel
$5 – $14 daily rate. Contact hotel at 210.223.4361 or 800.345.9285 for
reservations or additional information.
Hotel deadline is October 5, 2006, upon availability.

meeting / lodging location

•REGISTRATION WITH BOOK WILL NOT BE AVAILABLE AFTER 10.20.06
•REGISTRATION AFTER 10.20.06 IS AVAILABLE ON-SITE ONLY

on-site registration (limited number of cds available)
members
non-members
q cd only
$350
$525

q
q

pre-registration (ORDER BY 10.20.06)

To receive a full refund, cancellations must be received in writing two
weeks prior to the seminar. Cancellations made within two weeks of the
seminar will be assessed a 50 percent cancellation fee, and materials
(on cd) will be shipped after the seminar.

reserve my space / materials

The defense of a DWI jury trial is not for light weights. Here, unlike
other prosecutions, the criminal defense lawyer is often faced with
professional government witnesses and the aura of science. This
seminar is designed to focus on and meet the challenges of crossexamination of the seasoned arresting ofﬁcer and the breath test
expert and to destroy the government’s alleged science. Each
lecture/demonstration speaker will ﬁrst share with the audience his/her
particular thoughts and techniques for cross-examination, and then will
show the audience techniques in a live cross-examination format.

the overview

check payable to TCDLA (separate check for membership/seminar)
credit card (visa, mastercard, amex or discover)
expiration date

A110206

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense.
Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The
non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

payment

TCDLA Endorser’s Name (please print): _____________________________
TCDLA Endorser’s Signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement
from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

join tcdla

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

attendee information
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i am very
humbled ...
I have assumed the office of president and it is my honor to have been elected this year
as your president. I salute our outgoing President, Randy Wilson, for his loyal dedication
to TCDLA and his continued involvement in the coming years. He bleeds TCDLA blood
and he brought forth new ideas and implemented them. Having seen the organization run
for the last 10 years as a director or officer or committee member, I can report to you that
TCDLA is in the best shape of its life, both financially and administratively. While we are
very financially healthy, there must always be cautious in our sources of income and our
expenses. We must be mindful of our sources of revenue from grants to membership. We
have now jumped into a new era of financial fitness and strict accounting. Our staff at the
home office is tremendous as is our Executive Director, Joseph Martinez. He and I and all
officers and staff are here for our members and I look forward to a great year of service with
their help and yours.

Robert Lerma

PRESIDENT’S
MESSAGE

We are blessed with a fine group of officers and board whom I know are all greatly dedicated.
I do not intend to make any changes to our operations at this point. I strongly believe in a
“hands off ” approach to the administration and will continue to let the home office do their
jobs. If there is a crisis or key decision to be made, it will be made by us all, not just by me. I
enjoy the input of all committee members, board, officers and members. Our purpose and
duty is to speak and act on behalf of our members as well as to take a lead in the criminal
defense arena, including educational programs designed to better the criminal defense bar.
Our website has our schedule and we are in the range of over 40 seminars during the year in
all areas of our state. I intend to continue the push to get out of the metropolis and into the
suburbs and rural areas. This extends our reach into the country and in a way humbles us to
the real size of our state. This also expands our reputation as the premier criminal defense
lawyers group that is recognized nationally. We have a long range planning committee looking
to the future and welcome input of ideas for the future from our membership.
Again, I am very humbled to have been elected as your first hispanic president and pledge
to keep our great group on track and continue to look forward to the future. Please do not
hesitate to ask for help from any of us.
Bobby Lerma
G
President 2006-2007
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TCDLA

staff directory
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we need your

WORD!

Would you like to see your name in print?
We are looking for potential articles for the

Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Marisol Valdez at mvaldez@tcdla.com.
Prior to publication, articles are reviewed and approved
by Emmett Harris, editor and
Rebecca Davis, feature articles editor.
Questions? Call 512.478.2514 ext. 23

Punishment Manual
August 2006
www.tcdla.com
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Voice and website information
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program coordinator
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vacant
vacant......................................................................29
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dvandiver@tcdla.com................................... 21 or 0
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a success ...
This year’s 19th Annual Rusty Duncan Advanced Criminal Law Short Course brought
together more than 600 lawyers and judges to hear speakers on pertinent criminal defense
topics. This year included an appellate break-out session. Special thanks to Tom Pappas
(Dallas) and Danny Easterling (Houston), course directors, who did an outstanding job
of putting together this year’s line up of outstanding speakers.Thanks to all of this year’s
attendees for their support. Most of the comments from attendees were positive about the
move to the Henry B. Gonzales Convention Center.
Please save the date for June 7-9, 2007 for next year’s Rusty Duncan at the Henry B. Gonza‑
lez Convention Center. Courses directors will be Randy Wilson (Abilene), Keith Hampton
(Austin) and Darlina Crowder (McKinney). The Hilton Palacio del Rio will be the host hotel,
with room blocks also available at the Menger Hotel and Red Roof Inn.
TCDLA is celebrating 35 years of service to its members. Thank to all our members. Thank
you for making TCDLA successful. TCDLEI celebrated 25 years of service to criminal
defense lawyers.

Joseph A. Martinez

Executive
Director’s
Perspective

The new TCDLA Punishment Manual written by Keith S. Hampton and Philip Wischkaem‑
per will be available for purchase in August.
The TCDLA Strategic Planning Committee will meet in South Padre Island. Stanley Sch‑
neider is the chair. In the upcoming months, committee members will be putting together
a strategic plan for the association. They will be seeking membership input on the plan.
The committee will look at making recommendations to the TCDLA board about TCDLA’s
future.
Marisol Valdez has taken the position of director of media — print & web. She is assuming
responsibilities for the TCDLA website. Miriam Herrera has been promoted into the database
manager position. Susan Fuller has been promoted to the services clerk position.
Interested in starting a local defense bar? TCDLA can help provide support to get started.
Want to rejuvenate your local defense bar? TCDLA can help provide support to get restarted.
Please call Joseph Martinez at the home office for more information.
We are looking for members who want to speak at the CDLP seminars. Please call Rick
Hagen 940.566.1001 or Joseph Martinez for more information.
We are seeking articles for Voice for the Defense. Please call Emmet Harris, Cynthia Hampton
or Marisol Valdez for more information.
Good verdicts to all!
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G

August 11, 2006
CDLP: Evidence Primer
Austin
August 17, 2006
CDLP: Phone Seminar
Family Violence
August 18, 2006
TCDLA: Top Gun DWI — Advanced Sobriety
Testing and Drug Recognition
Houston

November 3-4, 2006
TCDLA: El Paso Criminal Law Seminar
co-sponsored with El Paso Criminal Law Group
Ruidoso, New Mexico
November 9, 2006
CDLP: Nuts and Bolts
co-sponsored with San Antonio Criminal Defense
Lawyers Association
San Antonio
November 16-17, 2006
CDLP: Capital Litigation Seminar
South Padre Island

August 25, 2006
TCDLA: DWI and Golf
Sherman (Tanglewood Resorts)

December 1, 2006
CDLP: Operation Texas Freedom
Abilene

September 7-8, 2006
TCDLA: Federal Law Dual Track and State Drug/DWI
Austin (Lakeway)
September 8, 2006
Stuart Kinard Memorial
Austin (Lakeway)
September 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Austin (Lakeway)
September 10-11, 2006
CDLP: Staff Retreat
Austin (Lakeway)
September 20-21, 2006
CDLP: 4th Annual Forensics
Dallas
October 13, 2006
CDLP: Operation Texas Freedom
Amarillo
October 20, 2006
CDLP: Operation Texas Freedom
Brownsville
October 26, 2006
Phone Seminar
Topic TBD
November 2-3, 2006
TCDLA: Stuart Kinard Memorial Advanced DWI Seminar
Cross-Examination of the Arresting Officer and Expert:
Lecture and Demonstration
co-sponsored with CDLP
San Antonio

		

December 7-8, 2006
TCDLA: Juvenile Law
Galveston

December 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
			
Galveston
January 4-5, 2007
CDLP: 27th Prarie Dog Seminar
co-sponsored with Lubbock CDLA & CDLP
January 19, 2007
CDLP: Operation Texas Freedom
Waco
February 1-2, 2007
TCDLA: Federal Law - The Border
South Padre Island
February 8-9, 2007
CDLP: Capital, Mental Health and Habeas Seminar
Dallas
February 15, 2007
Phone Seminar
Topic TBD
February 16-18, 2007
President’s Trip
Lake Tahoe, Nevada

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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change in
the wind ...
Change is in the wind for the Voice for the Defense. As many of you may already know, David
Richards has resigned as Voice editor because of health concerns. The TCDLA board and
staff truly appreciate the outstanding job he has done for the Association during the last
few years, and wish him well. George Scharmen, who has been our feature article editor,
will also be resigning. Thanks to George for all his help with editing articles and motions.
When you see David or George, be sure to thank them for all the hard work they have done
for TCDLA.
Taking over temporarily for David is Rebecca Davis, who will serve as interim editor for
the July/August issue. Rebecca, a 2004 graduate of Texas Wesleyan University, hails from
Weatherford, where she is in private practice. Rebecca has kindly agreed to assist with pub‑
lication of the current issue. She will then become feature articles editor, assisting Emmett
Harris, who will assume the position on a permanent basis in September.

EDITOR’s
COMMENT

Emmett practices law in Uvalde. His duties as Voice editor, which is an officer position, will
include sitting on the TCDLA Executive Committee and Board of Directors and attending
quarterly meetings. Emmett also serves on the boards of the Texas Criminal Defense Lawyers
Project and the Texas Criminal Defense Lawyers Educational Institute. Please welcome both
Emmett and Rebecca, and let them know how much you appreciate their contributions to
the Voice and the TCDLA membership.
Next month expect Emmett’s first column as Voice editor. Emmett brings with him a wealth
of experience as a criminal defense attorney, both trial and appellate. We look forward to
his guidance and ideas for the Voice and for TCDLA.
After serving for almost 10 years as assistant SDR editor, Mike Charlton has resigned and
moved to Las Vegas to work as an assistant federal public defender. Mike will be greatly
missed.
Taking over for Mike is Timothy Crooks of Houston. A 1986 graduate of Tulane Univer‑
sity Law School, Tim currently is Chief of the Appellate Division of the Federal Public
Defender for the Southern District of Texas. Tim has been responsible for summarizing
the 5th Circuit cases you read each week in the electronic version of the SDR, as well as
those published in each issue of the Voice. We are thrilled that Tim has agreed to become
G
the assistant SDR editor.
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New!
l Study Outline for
Board Specialization in Criminal Law
l
l

Search and Seizure

Texas Traffic Laws 2006

Now Available!
To order a copy download a
publications order form at

www.tcdla.com

Do YOU or someone
you know
have a problem
with alcohol?
Help is available.
Texas Lawyers Assistance Program (TLAP)
1.800.343.8527
Take the first step ... make the call, get the help.

TLAP

Become a

Fellow or a
Super Fellow

confidential

TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.
What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
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beware of the
dreaded license
plate frame

Why should you be concerned about being stopped by a law enforcement officer? You
don’t have any drugs, pornography, illegal aliens or anything else in your vehicle that you
would be embarrassed for a law enforcement officer to find.
These thoughts were brought to mind by a May 9, 2006, opinion of the United States (5th
Cir. 2006). In this case, a panel of the Circuit (Garwood, Davis and Garza, Circuit Judges)
reviewed a Fourth Amendment issue heard by Judge Janis Graham Jack of the United States
District Court for the Southern District of Texas.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

The facts were uncontroverted. Law enforcement officers of the Jim Wells County Sheriff’s
Department and the Robstown Police Department were patrolling U.S. Highway 281 near
Alice, Texas. One of the officers observed that the defendant’s Mitsubishi Montero had a
license plate with a plastic frame around it. This frame covered the top half of the word
“TEXAS,” the state motto (“The Lone Star State”), a picture of oil derricks and much of
the “cowboy in the country” design. These officers immediately snapped to the fact that
the defendant was operating a motor vehicle upon a public road or highway of the state
in violation of §502.409 of the Texas Transportation Code. Their stop of the defendant’s
vehicle led to the officers’ discovery that the defendant was transporting an illegal alien in
a motor vehicle in violation of 8 U.S.C. §1324(a)(1)(A)(ii) and (B)(ii).
In the district court, the defendant filed a motion to suppress the evidence of the il‑
legal alien. He argued that the officers lacked probable cause to stop his vehicle. Judge Jack
denied his motion and, after a bench trial, found the defendant guilty of both counts in
the indictment and sentenced him to five years probation on each count. The defendant
appealed her denial of his motion to suppress.
§502.409 of the Texas Transportation Code (with the 2003 amendments in italics)
provides:
A person commits an offense if the person attaches to or displays on a motor vehicle a
number plate or registration insignia that:
***
(6) has an attached illuminated device or sticker, decal, emblem, or other insignia
that is not authorized by law and that interferes with the readability of the letters
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or numbers on the plate or the name of the state in
which the vehicle is registered; or
(7) has a coating, covering, or protective material
that:
(A) distorts angular visibility or detectability; or
(B) alters or obscures the letters or numbers on the plate,
the color of the plate, or another original design feature
of the plate.
When the legislator passed this statute, I talked to some DPS
supervisors about how their troopers were going “to behave.”
The consensus seemed to be that the statute was certainly there;
however, troopers weren’t going to stop every vehicle with a
frame around the license plate. My thought was that a motorist
was probably going to be safe if an officer could clearly see that
it was a Texas plate and that the letters and numbers were not
obscured. Not so for Mr. Contreras-Trevino. Judge Garwood
authored the opinion which reads, in part:
The first question presented, then, is whether a
license plate frame is a ‘covering’ for the purposes of
section 502.409(a)(7). The appellant contends that is
not, arguing that a “covering” must obstruct one-hun‑
dred percent of the license plate’s surface area, and that
the legislature would have said ‘frame’ if they intended
otherwise. In both the Texas and Federal courts, only
a single published opinion has squarely addressed this
question. In Flores-Fernandez, a federal district court
ruled that: ‘[t]he statute clearly applies to any object,
including a license plate frame, which hides the let‑
ters, numbers, color, or original design features of a
license plate from view. There is no requirement that
the object must conceal the entire plate to constitute
a covering. If the Legislature had intended this result,
they would have written the statute to apply only
to objects that hide the letters, numbers, color, and
original design features from view. But the statute, as
written, uses the word “or” and applies to objects that
cover any one, but not necessarily all, of the letters,
numbers, color, or original design features of the plate.’
United States v. Flores-Fernandez, 418 F.Supp.2d 908
(S.D.Tex.2006).
The Flores-Fernandez court then noted that
Texas courts had implicitly adopted the view that
a proscribed covering can obstruct or obscure less
than one-hundred percent of the license plate. See
e.g., Jenkins v. State, No. 01-05-00299-CR, 2006 WL
23323 at *3 (Tex.App.-Houston (1st), Jan. 5, 2006)
(not designated for publication) (finding of violation
of section 502.409(a)(7) because “dirt on the license
plate ... made the plate very difficult to read.”); Webb
v. State, No. 10-05-00070-CR, 2005 WL 2665476, at

*1 (Tex.App.-Waco, Oct.19, 2005) (not designated
for publication) (finding a violation because wires
obstructed the license plate); Jones v. State, No. 05-0101153-CR, 2002 WL 1613711, at *4 (Tex.App.-Dallas,
July 23, 2002) (not designated for publication) (find‑
ing a violation under section 502.409(a) because the
officer “could not read the license plate ... because it
was obscured by mud”).
***
Now, … the covering which the statute proscribes
includes that which obscures the letters or numbers
on the plate or ‘another original design feature of the
plate.’ Accordingly, we agree with the district court’s
reasoning in Flores-Fernandez, and we hold that the
plain meaning of “covering” for the purposes of sec‑
tion 502.409(a)(7) may include a license plate frame.
Having reached this conclusion, we now turn to
the question of whether the particular covering on
the appellant’s vehicle ‘alters or obscures the letters
or numbers on the plate, the color of the plate, or
another original design feature of the plate.’ Tex.
Transp. Code §502.409(a)(7). During the suppression
hearing, the officers testified that they stopped the
defendant because the word “TEXAS” was partially
covered by the license plate frame. And, as the district
court recognized, the “name of the state in which the
vehicle is registered” is expressly protected by section
502.409(a)(6), but is not expressly mentioned in sec‑
tion 502.409(a)(7).
However, we hold that section 502.409(a)(7)extends
to the word ‘TEXAS.’ The state name is, literally, ‘letters
or numbers on the plate,’ and is, moreover, an ‘original
design feature of the plate.’ While it is true that the leg‑
islature specifically mentioned the ‘state of registration’
in section 502.409(a)(6), and did not do so in section
502.409(a)(7), we conclude that subsection (a)(7) was
simply drafted more broadly than(a)(6).
In the alternative, district court also found that the
appellant’s license plate frame covered the state motto,
‘The Lone Star State,’ as well as a picture of oil der‑
ricks and much of the ‘cowboy in the country’ design.
The defendant does not contest these factual findings,
nor do we believe that the district court clearly erred
in making them. We affirm the district court’s find‑
ing that the defendant’s license plate violated section
502.409(a)(7) and that the officers had probable cause
to stop the appellant’s vehicle.
We all remember that a police officer may stop a vehicle
if he has probable cause to believe that a traffic violation has
continued on page 17
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when lawyers

REBEL
by Keith S. Hampton

In the summer of 1974, the
Texas Supreme Court pub‑
licly censured Judge David
H. Brown. Brown had prac‑
ticed law with his brother,
Paul (who became a federal
judge), in Sherman, Texas,
and had been president of the
chamber of commerce before
his appointment to the bench
in 1965. His district included
Grayson and Collin coun‑
ties. By all contemporary
accounts, he was a petty and
mean tyrant.
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Brown was quick to hold attorneys in contempt. Attorney Jack
Kennedy was unexpectedly called to trial, and told Brown that
he could not try his case because his witness was unavailable.
Brown told him that he’d try the case in the morning or go
to jail. That next morning, Brown held a summary contempt
hearing, at the conclusion of which he barked, “Kennedy, front
and center.” Kennedy stood before the judge, and said, “I’ve
brought Judge Slagle as my lawyer because you threatened me
last night.”
“I don’t threaten, I give orders,” snapped Brown. “That’s $50 for
saying I threatened you.” Brown sentenced Kennedy to eight
hours in jail and fined him $100.

The Court: Mr. Easley, I have asked the offi‑
cers to bring you down because for some time
I have been wanting to talk to you because of
a number of matters. In the first place, I have
had the reports from more than one source
that it was your desire to enter a plea of guilty
and that your lawyers wouldn’t permit you
to do so. As you know, the letter I wrote you
on July 28th of 1970 I advised you that I was
relieving Mr. Davidchik and Mr. Jarvis as
your lawyers. I have Mr. Davidchik’s letter of
July 29th. Did you get a copy of that, sir?
Mr. Easley: Yes, sir.

“He followed me down to make sure I went to jail,” recalled
Kennedy.
But the judge later got ancy and sent in a message to Kennedy
that if he’d pay the $100 fine, he’d let him out. Kennedy refused.
Brown ordered him released, but Kennedy wouldn’t budge. The
four deputies required to carry Kennedy out of the jail were
ordered to deliver him to Brown. Kennedy told Brown propheti‑
cally, “Either I won’t be practicing law in Grayson county, or
you won’t be judge, one or the other.”
Brown could be as abusive to prosecutors. He ordered the
County Attorney to prosecute all second-offense DWI cases as
felonies or face jail for contempt. After an acquittal due in part to
the inadmissibility of a confession, he threatened the prosecutor
with contempt if another defendant was ever acquitted on that
account. He declared himself to be the “chief law enforcement
officer” of the county, and evidently believed that the role of
defense counsel was to facilitate guilty pleas. He also displayed
difficulty distinguishing the roles of judge, prosecutor and police
officer, as well as appreciating the limits of his own office.

Judicial Eavesdropping and the Defendant Who Wouldn’t Plead

The Court: I do want to say this. Mr. Da‑
vidchik and Mr. Jarvis are relieved as your
court-appointed lawyers. Now if they want to
represent you and you prefer them, it’s fine.
It is not the intention of this court to refuse
you permission to have any lawyer volunteer
to help you. It is further not the intention of
this court to insist on Mr. Walters. If you have
an objection to him, I would consider other
counsel. But Mr. Davidchik and Mr. Jarvis
will not be your court-appointed lawyers.
Again I want to emphasize, if you want them
to serve for nothing, if you want them to be
your lawyers, you have that right if they want
to volunteer their services. Now I want to do
everything that I can to help you insofar as
provision of counsel is concerned and giving
you a fair trial. Do you have anything to say
to the Court?
Mr. Easley: Mr. Davidchik said he wanted to
take my case.
The Court: Even if he didn’t get paid?

In June, 1970, Brown and the sheriff planted an electronic
recording device in the attorney-client conference room in
order to monitor the conversations between Charles Easley,
charged with capital murder, and his court-appointed lawyer
Steve Davidchik. “I authorized them [the sheriff ’s deputies] to
use electronic means to monitor conversations which would
have included the conversation between Easley and his Court
appointed attorney. I did that, yes,” Brown later admitted to the
State Judicial Qualifications Commission.
Brown wanted Easley to plead guilty, but suspected that his
lawyer had advised him against it. Brown wrote Easley the
next month, informing him that he had decided to “relieve”
Davidchik and his co-counsel, Mr. Jarvis. On August 17, 1970,
he brought Easley before the bench, without counsel:

Mr. Easley: Yes. And I would rather have
him.
The Court: All right. All right. Is there any‑
thing else?
Mr. Easley: That’s all.
The Court: You have nothing further to say
to the Court?
Mr. Easley: No, sir.
The Court: All right. Thank you very much.
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Easley wouldn’t plead. A few months later, Brown ordered Easley
brought into chambers at the Collin County courthouse where
he repeatedly sought to persuade Easley to plead guilty. His
attorneys were not notified and were not present. Easley was
eventually tried and sentenced to death, but his conviction was
reversed. He was tried again and assessed 300 years, and that
conviction was also reversed.
While jailing lawyers ostensibly for neglecting their duties,
Brown was neglecting his own. In 1969, Brown was paid $100
an hour as an arbitrator for the National Mediation Board and
the National Railway Adjustment Board, while also being paid
as a district judge. He was absent from the bench for 206 days
in one year and earned more than his yearly state salary for his
mediation work. But bilking taxpayers for judicial work never
performed was not his worst deed.
Brown wrote the will of Mrs. Minetta Kern while she was in a
nursing home, and included himself as a beneficiary. Kern left
$10,000 for the Grayson County Easter Seal Society’s Fund for
Crippled Children, but when she died, Brown wouldn’t release
the funds. Brown had also borrowed $5000 from Kern, giving
her a promissory note for repayment. When she died, Brown
declared that Kern not only had forgiven the debt, but claimed
that she had also instructed him to destroy the note. Brown had
also included a paragraph in Kern’s will forgiving himself all
other debt he owed to his client. The crippled children eventually
got their money, but only after Brown was sued. “He was just a
sorry puke,” recalled Davidchik.“It’s the only term I could think
of. He was a little man who abused people repeatedly.”
Meanwhile, the lawyers of North Texas had had enough. They
complained, and an investigation ensued.

The State Judicial Qualifications Commission Investigates
After lawyers lodged complaints against Brown, the Texas
Supreme Court appointed a retired district judge as Master to
investigate. For two weeks, the Master heard the testimony of
73 local lawyers, some of which was described as “bitter.” But
Brown had lawyers in his corner: the president of the local bar
association, the president of the Dallas Criminal Bar and the
chairman of the State Bar’s Section on Criminal Law, all praising
him as “industrious, studious, impartial, diligent, courteous,
dignified, punctual, and efficient,” even a “coldly efficient” judge
who “ran a ‘good tight court,’” making lawyers “hustle.”
The retired judge exonerated Brown. He found that Brown had
engaged in no conduct clearly inconsistent with the proper
performance of judicial duties or casting any discredit on the
state judiciary. A stunned Commission rejected these findings
and unanimously entered findings of fact and conclusions
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of law, specifically finding Brown guilty of misconduct and
recommending to the Supreme Court that Brown be removed
from office.
Other than outright rejecting the Commission’s recommenda‑
tion, the Supreme Court had three options: order early retire‑
ment, issue a public censure or remove Brown from office.
Part of the problem for the Court was that by the time the case
was presented to them, Brown had been re-elected amid much
publicity about his behavior. Justice Price Daniel, who ultimately
concurred in the decision, explicitly voiced the Court’s reluc‑
tance to remove from office a candidate so recently elected by
apparently forgiving voters.
The majority concluded that his contempt actions against law‑
yers “were improper, but are not acts which justify disciplinary
action.” The Court also declined to discipline him for his conflict
of interest regarding Mrs. Kern’s forgiving repayment of the
note because they thought it insufficiently proven. As for his
arbitration work, the Court noted that the ethical prohibition
against judges acting as mediators was adopted after Brown’s
work (sort of an ex post facto rationale), and reasoned that he
didn’t neglect his duties as judge because he performed this work
at nights and weekends, and found he was truly absent from the
bench for only 47 days, none of which merited a sanction. The
surreptitious eavesdropping, however, was another matter.
Brown readily admitted his conduct, justifying his actions out of
concern for “whether the boy was being properly represented,”
and whether it was true he wanted to plead guilty, but that his
lawyer wouldn’t let him. (The sheriff told a different, more
elaborate story about how the secret recordings came about. It
had nothing to do with Easley’s plea, but solely with the sheriff ’s
concern for his own jail’s security and his worries that the de‑
fendant might attempt suicide. So he asked the judge to secretly
record the defendant merely to determine if he was all right, a
sort of mental health check-up, secretly executed, according to
the sheriff ’s preposterous story). Consequently, the Supreme
Court censured Brown, finding his misconduct insufficient to
remove him from office.
Justices Reavely and Walker dissented, finding Brown’s produc‑
tivity laudable, and the other evidence “of no consequence and
not worthy of the [Court’s] time.”
Justice Johnson dissented because he thought Brown should
have been removed from office. Johnson found Brown’s good
works — his punctuality and industry, praised by Walker and
Reavely and considered by the majority — to be utterly ir‑
relevant. Judicial removal exists to protect the public from an
overreaching judge, and Brown was exactly that, in Johnson’s
view.

Brown resigned in 1975, as “part of the deal worked out by the
court,” according to Davidchik. “It was wrong and they should
have officially removed him from the bench.”

Death of Brown
Brown died in 1991, killed by his client’s son. In 1987, Brown
had taken over the estate and property of an ailing oil tycoon,
Bill Amis, Sr., by creating a trust revocable only by Brown
himself a universal power of attorney over Amis. Brown told
Amis, who was both mentally and physically frail, “if you give
me this instrument, I can do as I choose with all of your prop‑
erty, including beat you out of it.” He paid himself handsomely
from this arrangement. And he ruled the Amis estate like he
had ruled his court.
Having won control over his client’s property, he sold much of
it for cash to benefit himself. When he sold Amis’ Arizona man‑
sion for $2.3 million, he demanded a 50 percent commission
kickback from the realtor. He kicked Amis’ ex-wife out of her
home (which Amis had bought for her) on Christmas Eve, sold
it for $100,000, then hid the money in an undisclosed account.
The Amis family was horrified.
By 1989, Amis’ son, Bill Amis Jr., decided to regain control over
his father’s affairs. He served guardianship papers on an angry
and violent Brown, a struggle ensued and Amis shot Brown.
Brown was rendered a quadraplegic, but later died of pneumo‑
nia after his doctor gave him the wrong counteragent. Smith
County District Attorney Jack Skeen then prosecuted Amis, Jr.
(represented by Buck Files) for murder. Amis was sentenced to
20 years in prison, and died there in 1999.
Keith S. Hampton is secretary of TCDLA. While puttering around in the law
one day, he stumbled upon the case of In the Matter of David H. Brown, 512
S.W.2d 317 (Tex. 1974). Astounded by what he read, he decided that the events
should be memorialized for the criminal defense bar of this state. The sources
for this article are the Supreme Court opinion itself, and Evan Moore, Doomed
Legacy: The Judge and the Wildcatter (A Tale of Oil, Money, Power, Greed
and Death in a Bizarre Struggle of Wills between the Family of Bill Amis Sr.
and Judge David Hunter Brown), Houston Chronicle Magazine (January
14, 2001), and retired attorney Jack Kennedy, who agreed to be interviewed
about his encounters with Brown. We
salute the lawyers of Grayson and Collin
counties who practiced during those years
and successfully rebelled.

continued from page 13

occurred. Whren v. United States, 116 S.Ct. 1769 (1996). The
government’s evidence has to show that a violation actually
occurred and not that the officer simply believed that it had
occurred. United States v. Lopez-Valdez, 178 F.3d 282 (5th Cir.
1999). Recently, the United States Court of Appeals for the 5th
Circuit remanded a case back to Judge Robert A. Junell of the
United States District Court for the Western District of Texas
to determine whether or not a violation had occurred. United
States v. Cole 444 F.3d 688 (5th Cir. 2006).
In Cole, an officer had arrested the defendant for possession
of approximately one kilogram of cocaine after stopping him
for a violation of Texas Transp. Code Ann. §544.010(c)(Vernon
1999). This statute states that “… if there is a cross walk, mo‑
torists must stop before entering the crosswalk on the near side
of the intersection. In the absence of a cross walk, the operator
shall stop at a clearly marked stop line.”
The officer had stopped the defendant because he failed to
stop at the designated white line at a stop sign. In the district
court, the defendant filed a motion to suppress the cocaine
alleging that the officer had no probable cause to stop him.
Judge Junell denied the motion to suppress the evidence and
the defendant entered a conditional guilty plea, reserving his
right to appeal from the order denying his motion to suppress.
The record on appeal failed to reflect whether the intersection
had a cross walk.
A panel of the Circuit (Davis, Higginbotham and Stewart,
Circuit Judges) remanded this case to Judge Junell to make
factual findings to determine whether Cole violated §544.10(c).
Specifically, Judge Junell was directed to determine whether the
intersection had a cross walk and, if it did, whether the defen‑
dant stopped his vehicle before reaching it. If the intersection
had no cross walk, Judge Junell was required to determine
whether the defendant stopped his vehicle before reaching the
stop line. Judge Davis, writing for the Court, concluded his
analysis with these words:
If Cole committed a traffic violation, the stop
is justified. If he did not violate §544.10(c),
the stop is not justified and the motion to
suppress should be granted.
And, now, the questions of the day is, “Will you take the
frames off your license plates or will you dare law enforcement
to stop you?”
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THIS IS THE WAY AN
EXPERIENCED
LAWYER
DOES IT
by Bill Tranham

E

very new young lawyer starts out with the same question. Now what? Usually that question
is answered by cozying up to an older more “experienced” lawyer, “an old salt,” if you will, to
learn the ropes. What follows is the transformation from “baby lawyer” to a seasoned veteran
after a couple years practice. Most of us like to recall the high points of that transition, but,
lest we forget, there can be some low points along the way.

Around 1973, Hal Jackson, the Dean of the Denton County Criminal Defense Lawyers, took a young
lawyer under his wing to teach him a little law. This particular young lawyer was smart and aggressive, but
inexperienced. Hal and the young lawyer had a client who was indicted for molesting a 10 year old boy. The
details of the case were terrible and both Jackson and the young lawyer pondered long and hard about how
they might extricate their client from this mess.
Hal Jackson was almost unflappable as a lawyer. Cool cunning coupled with a great sense of humor made
him a formidable opponent. All the young lawyers envied this young man and his good fortune of being
able to try cases with Jackson.
Jackson was showing the young lawyer all the tricks of the trade in a series of felony trials, and, in due
course, the molestation case came up on the docket. What could they do? The young lawyer was always the
great fretter about these things, while Jackson remained cool and calm until the appointed day. What could
they do? At this late date, still no good ideas surfaced.
The jury was picked and the trial began. The State called the victim to the stand. When the young boy
came into the courtroom, the defendant looked at the child and promptly blew him a kiss in front of the
jury. Finally, Jackson knew just what to do. He turned to the young lawyer and said, “I know what to do now.
Move as far to the left as you can.” Jackson had finally hit upon the only viable option for the team — move
as far away from the defendant as possible — in case the jury came over the rail after him.
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CAUSE NO. ______________
THE STATE OF TEXAS				
						
vs.						
						
SANTIAGO MORALES, JR.			

§			
§
§			
§
§			

IN THE DISTRICT COURT
OF
HAYS COUNTY, TEXAS

APPLICATION FOR PRE-TRIAL WRIT OF HABEAS CORPUS
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, SANTIAGO MORALES, JR., Petitioner, and files this Application for Writ of Habeas Corpus for
the purpose of dismissing the instant case, and in support thereof, would respectfully show the Court as follows:
I.
JURISDICTION
Petitioner is restricted in his liberty by virtue of his arrest and indictment in Cause Number CR-04-208, alleging
a violation of §21.12 of the Texas Penal Code. A copy of the indictment is attached hereto, marked as Exhibit “A,”
and incorporated herein by reference. This indictment is based on a statute that is unconstitutional both on its face
and in its application to Petitioner. Petitioner is illegally restrained in that he is subject to the conditions of a pretrial
bond. Ex Parte Morales, 641 S.W.2d 552, 553 (Tex. Crim. App. 1982).
When an applicant challenges the validity of the statute under which he is charged, the County and District Courts
have original jurisdiction in such habeas corpus proceedings. “The constitutionality of a statute may be attacked by a
pretrial application for writ of habeas corpus when it is shown that the court will rely on the statute.” Ex parte Baum,
686 S.W.2d 258, 259 (Tex. App. - Houston [14th Dist.] 1985); Ex parte Crisp, 643 S.W. 2d 487 (Tex. App. - Austin 1982),
aff ’d 661 S.W.2d 944 (Tex. Crim. App. 1983); Ex Parte Psaroudis, 508 S.W.2d 390 (Tex.Crim.App. 1974); Ex Parte Meyer,
357 S.W.2d 754 (Tex.Crim.App. 1962). The proper procedure is for this Court to conduct a pretrial hearing on the
application and either grant or deny the requested relief. See Ex parte Muniz, 655 S.W.2d 224 (Tex. App. - Houston,
[14th Dist.] 1982), aff ’d, 692 S.W.2d 101 (Tex. Crim. App. 1985).
II.
PROCEDURAL HISTORY
As referenced in the indictment, Morales was charged with the offense of improper relationship between an educa‑
tor and student in CR-04-208, State v. Santiago Morales, Jr. The indictment specifically alleges that, on or about the
24th day of January, 2004, in Hays County, Texas:
Santiago Morales, Jr., an employee of the San Marcos Baptist Academy, a private secondary school,
did then and there engage in deviant sexual intercourse with Brian Hexsel, a person who was not
the spouse of Santiago Morales, Jr., and Brian Hexsel was a student enrolled at the San Marcos
Baptist Academy.
This prosecution is based on section 21.12 of the Texas Penal Code, the charging clause of which provides that:
(a) An employee of a public or private primary or secondary school commits an offense if the
employee engages in sexual contact, sexual intercourse, or deviate sexual intercourse with a person
who is enrolled in a public or private primary or secondary school at which the employee works
and who is not the employee’s spouse.
(b) An offense under this section is a felony of the second degree.
(c) If conduct constituting an offense under this section also constitutes an offense under another
section of this code, the actor may be prosecuted under either section or both sections.
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III.
Grounds
By way of this Pretrial Writ of Habeas Corpus, Morales challenges the constitutionality of §21.12. on the fol‑
lowing grounds:
1. Section 21.12 violates the due process of law as guaranteed by the Fifth and Fourteenth Amendments to the
United States Constitution and Art. I, §§13 and19 of the Constitution of the State of Texas in that it does not limit
proscribed conduct to acts or omissions that further governmental interests. This failure to limit the proscribed
conduct violates the doctrine of void-for-vagueness.
2. Section 21.12 violates the due process of law as guaranteed by the Fifth and Fourteenth Amendments to the
United States Constitution and Art. I, §§13 and 19 of the Constitution of the State of Texas in that it leaves law
enforcement authorities unbridled discretion in determining what acts or omissions are proscribed and/or what
acts or omissions may or should warrant prosecution. Such unbridled discretion violates the doctrine of void-forvagueness.
3. Section 21.12 violates the Fourteenth Amendment to the United States Constitution, and Art. I, §3, 3a, 13,
and 19 of the Constitution of the State of Texas, in that it criminalizes behavior for certain classes of individuals or
relationships of certain persons. Criminalization of such behavior for certain classes of individuals or relationships
of certain persons violates the Equal Protection Clause.
4. Section 21.12 violates substantive due process of law and equal protection of law, freedom of association,
and the right to privacy as guaranteed by the First, Fourth, Fifth, and Fourteenth, Amendments to the United States
Constitution and Art. I, §§9, 13, 19, and 27 of the Constitution of the State of Texas.
VI.
A prosecution of Applicant under these facts constitutes a violation of Applicant’s statutory and constitutional
right to be free from prosecution for acts or omissions in violation of Applicant’s guaranteed fundamental rights
under the Constitutions of the United States and the State of Texas.
WHEREFORE, Applicant respectfully requests the court conduct a hearing on this application for pretrial writ
of habeas corpus and, upon conclusion thereof, issue such writ discharging Applicant from the threat of further
prosecution in Cause No. CR-04-208.
						

Respectfully submitted,

							
						
ABIGAIL CONNOR KLAMERT
						
Law Office of Abigail Connor Klamert, P.L.L.C.
						
1766 FM 967, Suite C
						
Buda, Texas 78610
						
Telephone: 512-312-0904
						
Facsimile: 512-312-2560
						
State Bar No. 00794103
						
ATTORNEY FOR SANTIAGO MORALES, JR.

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion has been delivered to the Hays County
District Attorney’s Office on this day, _________________, 2005.
							
							
							

______________________________
Abigail Connor Klamert
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THE STATE OF TEXAS				
						
COUNTY OF HAYS				

§
§
§

AFFIDAVIT

BEFORE ME, the undersigned authority, on this day personally appeared Abigail Connor Klamert, who, by me
being duly sworn, upon oath deposes and says:
“I am Abigail Connor Klamert, Attorney for SANTIAGO MORALES, JR., in this cause. I have read the above
and it is all true and correct.”

								
								
								

________________________________
Abigail Connor Klamert
Affiant

SUBSCRIBED AND SWORN TO BEFORE ME on _______________________, 2005, to certify which witness
my hand and seal of office.
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________________________________
Notary Public, State of Texas

CAUSE NO. ___________________
THE STATE OF TEXAS				
						
VS.						
						
SANTIAGO MORALES, JR.			

§			
§
§			
§
§			

IN THE DISTRICT COURT
OF
HAYS COUNTY, TEXAS

ORDER OF SETTING
On the _____ day of _______________, 2005, came on to be heard the Application of SANTIAGO MORALES,
JR. for a Pretrial Writ of Habeas Corpus, and, it appearing to the Court that said defendant is entitled to a hearing
on said Application, it is therefore ORDERED that if SANTIAGO MORALES is in the custody of the Sheriff of Hays
County, Texas, the clerk of this Court issue a Pretrial Writ of Habeas Corpus directed to the Sheriff of Hays County,
Texas, commanding the Sheriff to have and to produce the person of SANTIAGO MORALES, JR. before me in the
courtroom of the District Court of Hays County, Texas, on
, 2005, at ____ o’clock ___.m.,
then and there to show cause why the said SANTIAGO MORALES, JR. should not be released from custody, .
SIGNED:				

, 2005.

								
								

________________________________
JUDGE PRESIDING
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CAUSE NO. ___________________
THE STATE OF TEXAS				
						
vs.						
						
SANTIAGO MORALES, JR.			

§			
§
§			
§
§			

IN THE DISTRICT COURT
OF
HAYS COUNTY, TEXAS

ORDER
Before the court is the Application for Pretrial Writ of Habeas Corpus filed and presented to this court by SAN‑
TIAGO MORALES, JR. Having issued the Writ and having conducted a hearing herein, the court is of the opinion
that Petitioner is entitled to the relief sought.
It is therefore, ORDERED, ADJUDGED, and DECREED, that: Applicant is hereby discharged from further restraint,
and Cause No. CR-04-208 is hereby dismissed from further prosecution.
SIGNED and ENTERED this the

day of

							
							

Exhibit A
(copy of indictment)
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SUPREME COURT
Cert. to South Carolina Supreme Court – Vacated & Remanded.
Rule excluding third-party evidence of guilt deprived Appellant of his right to present a
defense.
Holmes v. South Carolina, __U.S.__ , 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006); Opinion:
Alito (unanimous).

Cynthia Hampton

Tim Crooks

At petitioner’s trial for murder and related crimes, the prosecution relied heavily on
forensic evidence that strongly supported petitioner’s guilt. The trial court excluded
petitioner’s third-party guilt evidence citing the State Supreme Court’s Gregory decision,
which held such evidence admissible if it raises a reasonable inference as to the defendant’s
own innocence, but inadmissible if it merely casts a bare suspicion or raises a conjectural
inference as to another’s guilt. Affirming the trial court, the State Supreme Court cited both
Gregory and its later decision in Gay, and held that where there is strong forensic evidence
of an appellant’s guilt, proffered evidence about a third party’s alleged guilt does not raise a
reasonable inference as to the appellant’s own innocence. Applying this standard, the court
held that petitioner could not overcome the forensic evidence against him.
Held: A criminal defendant’s federal constitutional rights are violated by an evidence
rule under which the defendant may not introduce evidence of third-party guilt if the
prosecution has introduced forensic evidence that, if believed, strongly supports a
guilty verdict. State and federal rulemakers have broad latitude under the Constitution to
establish rules excluding evidence from criminal trials. This latitude, however, has limits.
“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or in the
Compulsory Process or Confrontation clauses of the Sixth Amendment, the Constitution
guarantees criminal defendants ‘a meaningful opportunity to present a complete defense.’”
Crane v. Kentucky, 76 U.S. 683 (1986). This right is abridged by evidence rules that infringe
upon a weighty interest of the accused and are arbitrary or disproportionate to the purposes
they are designed to serve. Under the state Supreme Court’s rule, the trial judge does not
focus on the probative value or the potential adverse effects of admitting the defense evidence
of third-party guilt. Instead, the critical inquiry concerns the strength of the prosecution’s
case: If the prosecution’s case is strong enough, the evidence of third-party guilt is excluded
even if that evidence, if viewed independently, would have great probative value and even
if it would not pose an undue risk of harassment, prejudice, or confusion of the issues.
Furthermore, the rule seems to call for little, if any, examination of the credibility of the
prosecution’s witnesses or the reliability of its evidence. By evaluating the strength of only
one party’s evidence, no logical conclusion can be reached regarding the strength of contrary
evidence offered by the other side to rebut or cast doubt. Because the rule applied below did
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not heed this point, the rule is “arbitrary” in the sense that it
does not rationally serve the end that the Gregory rule and other
similar third-party guilt rules were designed to further. Nor has
the State identified any other legitimate end served by the rule.
Thus, the rule violates a criminal defendant’s right to have “ ‘a
meaningful opportunity to present a complete defense.’” Crane,
supra, at 690. Judgment is therefore vacated, and the case is
remanded for further proceedings.
Cert. to Utah Supreme Court – Reversed.
Emergency justifies warrantless entry of home.
Brigham City, Utah v. Stuart, __U.S.__ , 126 S. Ct. 1943, 164 L.
Ed. 2d 650 (2006).

Held: A defendant may not prospectively waive his rights
to a speedy trial under the Speedy Trial Act, and that when a
district court makes no findings on the record in support of
a continuance, harmless-error review is not appropriate. The
Supreme Court reversed the conviction and remanded the case,
holding that a defendant may not prospectively waive his rights
to a speedy trial under the Speedy Trial Act. The Court further
held that Zedner was not judicially estopped from challenging
the excludability of a 1997 continuance under the Act. Finally,
the Court held that when a district court makes no findings on
the record in support of a continuance under the Act, harmless
error review is not appropriate.
FIFTH CIRCUIT

When responding to a noise violation complaint at 3:00 a.m.,
city police officers overheard a fight from outside a residence
and observed a juvenile hit an adult, causing the adult to bleed.
The police officers then entered the home without knocking
because of the loud altercation and seeming necessity of
entry to prevent continued violence. Utah trial court ruled
the Fourth Amendment required the police officers to knock
before entering. Utah Court of Appeals affirmed, stating police
observations did not indicate any continuing or increasing
violence would occur, and Utah Supreme Court agreed, noting
the warrantless entry could not be excused by the emergency aid
exception because the injuries observed did not require medical
care, and exigent circumstances exception was inapplicable, as
there was only one assault observed.
Held: A police officer is justified in entering a residence
without a warrant during an emergency as long as there is
an objective basis for belief than an exigency or emergency
exists. Supreme Court reversed, holding the entry “reasonable”
based on officer observations. The Court restated the rule that
under the Fourth Amendment an entry is justified as long as it
is “reasonable,”meaning there must be some objective basis for
an officer’s belief that entry is necessary.
Cert to 2nd Circuit – Reversed & Remanded.
Prospective speedy trial waiver was error, and not subject to
harm analysis.
Zedner v. United States, __U.S.__,126 S. Ct. 1976, 164 L. Ed. 2d
749 (2006); Opinion: Alito (9-0); Concurrence: Scalia.
Zedner was indicted on charges of attempting to open bank
accounts using counterfeit United States bonds. His trial did
not commence until more than seven years after indictment,
after he had requested several continuances. After his third
continuance request, the District Court suggested that Zedner
waive application of the Speedy Trial Act of 1974 (Act) “for all
time” and provided a form for him to sign to that effect. Zedner
was convicted and sentenced to 63 months in prison, and the
2nd Circuit affirmed the conviction. Although the appellate
court acknowledged that a defendant’s waiver may be ineffective
because of the public interest protected by compliance with
the Act, it found an exception where the defendant causes or
contributes to the delay.

***Important case for habeas lawyers
Death penalty writ – Affirmed.
OK to kill Petitioner when he has no rational understanding
of why he is being executed.
Panetti v. Dretke, 448 F.3d 815 (5th Cir. 2006); Opinion:
Garza (Panel: Higginbotham, Garza & Stewart).
Although Panetti suffers from schizophrenia, he was allowed
to represent himself at trial for killing his wife’s parents. He
subpoened, among others, Jesus Christ and JFK to testify in his
behalf. CCA affirmed the conviction, but the federal district court
issued a COA because he had no competency determination
at the state level. Panetti v. Dretke, 401 F. Supp.2d 702, 707
(W.D.Tex. 2004). After a lengthy hearing, the district court
found that, although Panetti has the “cognitive functionality to
communicate coherently much of the time,” id. at 708, he suffers
from “grandiosity and a delusional belief system in which he
believes himself to be persecuted for his religious activities and
beliefs,” Id. at 707. In particular, Panetti told the doctors who
interviewed him that he believes the State is “in league with the
forces of evil to prevent him from preaching the Gospel.” Id. at
709. However, based on the testimony of the experts the court
held that Panetti is aware he will be executed, he committed the
murders for which he was convicted and sentenced to death, and
the “State’s stated reason for executing him is that he committed
two murders.” Id. at 711. On this basis, the district court held
Panetti was competent to be executed. Id. Panetti argues the
Eighth Amendment forbids execution of a prisoner who lacks
a rational understanding of the State’s reason for the execution.
He contends this understanding is lacking in his case because
he believes that, although the State’s purported reason for the
execution is his past crimes, the State’s real motivation is to
punish him for preaching the Gospel. Panetti argues this rule is
compelled by Ford v. Wainwright, 477 U.S. 399 (1986), in which
the majority held the Eight Amendment barred executing the
insane and that Florida’s ex parte procedure violated due process.
5th Circuit adopted the concurring opinion’s standard in Ford
which stated the petitioner was incompetent because he did not
actually believe that he would be executed. Id. at 422 (Powell,
J., concurring). Lowenfield v. Butler, 843 F.2d 183, 187 (5th Cir.
1988). District court relied on Barnard v. Collins, 13 F.3d 871
(5th Cir. 1994), a factually similar case. In Barnard, Court held
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that because the state court found petitioner “knew that he was
going to be executed and why he was going to be executed” the
Ford standard had been satisfied. Id. at 877. Panetti contends
that Barnard is inconsistent with Johnson v. Cabana, 818 F.2d
333 (5th Cir.1987), Lowenfield v. Butler, 843 F.2d 183 (5th Cir.
1988), and Garrett v. Collins, 951 F.2d 57 (5th Cir. 1992). Panetti’s
argument turns on the definition of “awareness” in the Ford
concurrence, which did not did not state that a prisoner must
“rationally understand” the reason for his execution, only that
he must be “aware” of it. After a brief discussion of the three
cases cited above, court notes it has never decided what it
means for a prisoner to be unaware of the punishment or the
reason for it. “Because we hold that ‘awareness,’ as that term
is used in Ford, is not necessarily synonymous with ‘rational
understanding,’ as argued by Panetti, we conclude that the
district court’s findings are sufficient to establish that Panetti
is competent to be executed.” Judgment of the district court is
therefore affirmed.

Videotaped confession OK – Brady violation not harmful
– Court’s instruction cured clear error.
United States v. Martin, 431 F.3d 846 (5th Cir. 2005):

Statute proscribing firearm possession by drug addicts is not
unconstitutional.
United States v. Patterson, 431 F.3d 832 (5th Cir. 2005):

(2) In bank robbery prosecution, the government failed to
turn over exculpatory or impeaching evidence (including a
recanting statement by defendant, a photo array shown to a bank
teller, and an offense report by the Austin Police Department
containing identification discrepancies) in violation of Brady v.
Maryland, 373 U.S. 83 (1963); however, given the other evidence
of guilt, court could not conclude that there was a reasonable
probability that the outcome of the trial would have been
different had these items been disclosed.

(1) 18 U.S.C. §922(g)(3) (proscribing firearm possession
by an unlawful user of, or person addicted to, any controlled
substance) does not violate the Second Amendment, nor was
it unconstitutionally vague and overbroad vis-á-vis — the
defendant, since an ordinary person would understand that the
defendant’s actions (an admission to regular use of marijuana
and a urine sample that tested positive for marijuana use)
established him as an unlawful user; 5th Circuit also rejected the
definition of “unlawful user” set forth in United States v. Herrera,
289 F.3d 311, 323-24 (5th Cir. 2002), vacated, United States v.
Herrera, 313 F.3d 882 (5th Cir. 2002) (en banc); instead, the 5th
Circuit endorsed the less stringent standard suggested by the
en banc court in Herrera — namely, that the government must
show that the person used drugs with regularity and over an
extended period of time encompassing the time of the alleged
gun possession; under this standard the evidence was sufficient
to convict defendant; moreover, although the district court erred
in giving a jury instruction that incorporated the Herrera panel
opinion’s definition of “unlawful user,” the error was harmless
since the error made it harder for the government to convict
and thus cut in the defendant’s favor.
(2) In prosecution under 18 U.S.C. §922(g)(3) (proscribing
firearm possession by an unlawful user of, or person addicted
to, any controlled substance), district court did not abuse
its discretion and violate Fed. R. Evid. 403 by admitting two
photographs portraying video surveillance equipment, two
photographs of marijuana growing in buckets, and an issue of
“High Times” magazine; these were relevant to the question of
whether defendant was using marijuana and, while prejudicial,
they were not unfairly so.
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(1) District court did not err in admitting videotaped
confession made by bank robbery defendant while in custody
at a state jail; even if he had previously been illegally held in
custody at another state jail in violation of Article 15.21 of
the Texas Code of Criminal Procedure, in order to suppress
statements because of an illegal detention, there must be a
causal connection between the statement and the illegality of
the detention; here, (1) defendant specifically waived his right
to counsel at the beginning of the interview, (2) the statements
were made more than three months after his transfer to the
second jail, meaning that he was legally in custody for more
three months after the procedural violation, and (3) there was
no intention that the state purposefully sought to take advantage
of the illegal detention.

(3) Government committed error that was clear when it
referred in its opening statements to two letters (never admitted
in evidence) in which defendant wrote to the U.S. Attorney’s
Office, admitting his involvement in bank robberies and saying
he wished to plead guilty; introduction of, or any reference to,
the letters was prohibited by Fed. R. Evid. 410(4), which classifies
as inadmissible any statements made in the course of plea
negotiations with the attorney for the prosecuting authority;
nevertheless, the error did not affect the defendant’s rights
so as to require reversal on plain-error review, given that the
statements were simply cumulative of other properly admitted
evidence and given the district court’s instruction that the
statements of the attorneys were not evidence.
(4) It did not violate defendant’s Sixth Amendment right
to jury trial for his sentence to be enhanced to mandatory life
imprisonment under the federal “three strikes” law (18 U.S.C.
§3559(c)) based on the district court’s finding, at sentencing,
that he possessed the requisite two prior serious violent
felonies; it is still the law, under Almendarez-Torres v. United
States, 523 U.S. 224 (1998), that even prior convictions that
raise the statutory maximum sentence need not be proved to
a jury beyond a reasonable doubt; 5th Circuit also held that
defendant’s mandatory life sentence under the “three strikes”
statute did not violate the proportionality requirement of the
Eighth Amendment.

Booker rule is not retroactive on §2255 writ.
United States v. Gentry, 432 F.3d 600 (5th Cir. 2005).
The rule of United States v. Booker, 543 U.S. 220 (2005) —
holding that the Sixth Amendment required jury determinations
of factual determinations raising the applicable (thenmandatory) Federal Sentencing Guidelines — does not apply
retroactively on collateral review to an initial motion under 28
U.S.C. §2255; Booker established a new procedural rule that does
not fit into either of the two exceptions to non-retroactivity
listed in Teague v. Lane, 489 U.S. 288 (1989).
Application of Booker to pre-Booker case did not violate ex
post facto and due process.
United States v. Austin, 432 F.3d 598 (5th Cir. 2005).
Relying on United States v. Scroggins, 411 F.3d 572 (5th Cir.
2005), court held that it did not violate ex post facto and due
process principles to apply the remedial holding of United States
v. Booker, 543 U.S. 220 (2005), to her sentencing hearing, even
though the offense conduct was committed pre-Booker; the fact
that defendant was sentenced post-Booker, as opposed to the
defendant in Scroggins, whose case was on appeal when Booker
was decided, did not affect the analysis.
Appellate waiver barred Booker claim
United States v. Burns, 433 F.3d 442 (5th Cir. 2005)
Defendant’s appeal waiver barred his claim that he was
improperly sentenced under a mandatory Guidelines scheme
under United States v. Booker, 543 U.S. 220 (2005); the 5th
Circuit rejected the defendant’s argument that he could not
validly waive his right to appeal the Booker error because Booker
had not been decided at the time of his plea; an otherwise valid
appeal waiver is not rendered invalid, or inapplicable to an
appeal seeking to raise a Booker issue (whether or not that issue
would have substantive merit), merely because the waiver was
made before Booker.
COURT OF CRIMINAL APPEALS
PDR Opinions
Appellant’s PDR from Wood County – Affirmed
Motion to strike renewed objection to expert’s qualifications.
Rodgers v. State, __S.W.3d__ (Tex.Crim.App. No. 0645-05,
5/3/05); Opinion: Cochran (9-0); Concurring opinion: Price;
Keller concurred in result.
Appellant ran over his wife with his van, and then placed her
on a railroad track to be run over by a train. Over objections the
state’s expert was allowed to testify regarding comparisons of the
soles of Appellant’s shoes and tire imprints from his van with
impressions made from a shoe print and tire tracks found near
the railroad tracks. After the trial court overruled his objections,
Appellant continued to challenge the expert’s qualifications
during his cross-examination and ultimately made a motion to

strike the shoe imprint comparison testimony. He was convicted
of murder and sentenced to life in prison. COA affirmed,
holding it would not address Appellant’s complaints regarding
the evidence developed after the expert had already expressed
his opinions before the jury. Rodgers v. State, 162 S.W.3d 698,
708 (Tex. App.– Texarkana 2005). PDR was granted to determine
to determine whether this ruling was correct.
Held: A motion to strike an expert witness’ testimony
based on his lack of qualifications, which is made after the
witness has testified, can serve as a renewed objection to
the trial court’s earlier ruling that the witness was qualified.
As part of his complaint that the trial court erred in allowing
the witness to testify as an expert Appellant relied, in part, on
evidence he developed during his extensive cross-examination.
COA declined to address this evidence developed after the
witness had already testified, and held, based on the evidence
at the time of its original ruling, the trial court had not abused
its discretion in permitting the witness to testify as an expert on
tire and shoe-print comparisons. CCA rejects this ruling, and
says an appellate court must review the trial court’s ruling in
light of what was before that court at the time the ruling was
made. Here, Appellant made two distinct requests for relief: first
was the series of objections after Appellant’s initial voir dire to
test the witness’ qualifications under Tex.R.Evid. 702, and the
second was his motion to strike the witness’ shoe-comparison
testimony because it was “just visual,” something that any juror
could do himself. COA was mistaken in limiting the scope of
its analysis to those questions asked the witness initially and
in excluding testimony developed during subsequent crossexamination. However, CCA determines that COA was correct
in finding the state had established the witness’ qualifications as
an expert and agrees the trial court did not abuse its discretion.
The judgment is therefore affirmed.
Appellant’s PDR from Harris County – Granted.
CCA grants Appellant’s timely PDR, but refuses second,
untimely PDR.
Jones v. State, __S.W.3d__ (Tex.Crim.App. No. 0230-06, 5/3/06);
Opinion: Per Curiam.
Here, COA affirmed Appellant’s conviction. Jones v. State,
No. 01-03-00651-CR (Tex.App. – Houston [1st Dist.], delivered
September 23, 2004). On July 28, 2005, COA granted Appellant’s
motion for rehearing, withdrew its first opinion, and issued
a second opinion, again affirming the conviction. Jones v.
State, ___S.W.3d___ (Tex. App. – Houston [1st Dist.], No.
01-03-00651-CR, delivered July 28, 2005). On August 5, 2005,
Appellant timely filed his PDR, Tex.R.App.P. 68.2, and on August
25, 2005, COA withdrew its opinion in accord with Tex.R.App.P.
50, but failed to issue another opinion in its place within 30 days
of the filing of Appellant’s petition. On December 8, 2005, COA
issued another opinion, again affirming the conviction. Jones v.
State, 179 S.W.3d 770 (Tex. App. – Houston [1st Dist.], 2005).
Held: COA’s opinion issued on December 8, 2005, was
untimely under rule 50 because it was issued more than 30
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days after Appellant’s PDR had been filed. Ex parte Brashear,
985 S.W.2d 460 (Tex.Crim.App. 1998); Garza v. State, 896
S.W.2d 192 (Tex.Crim.App. 1995). Accordingly, COA had no
jurisdiction to issue that opinion. Therefore, COA’s opinion
issued on December 8, 2005, is ordered withdrawn, and COA’s
judgment and opinion issued on July 28, 2005, are reinstated.
With this understanding, Appellant’s original PDR, filed on
August 5, 2005, is granted. His second PDR filed January 4,
2006, is refused. (***See PDR issue, below.)
State’s PDRs from El Paso County – Reversed.
Antagonistic defenses not enough to warrant severance
Qualley & Moore v. State, __S.W.3d__ (Tex.Crim.App. Nos.
1976/1971-04, 5/24/06); Opinion: Per Curiam; Concurring
opinion: Hervey, joined by Keasler; Johnson concurred in
judgment.
Qualley and Moore lived together. Moore was charged with
killing Qualley’s two year old daughter, Whisper. Moore told
police that Qualley was in no way responsible for Whisper’s
death. The couple were tried jointly, over motions to sever.
Both were convicted of capital murder and sentenced to
life imprisonment (death penalty waived), and Qualley was
convicted of injury to a child and assessed 40 years. COA
reversed, holding the trial court should have granted the
severance because of antagonistic defenses. Qualley v. State, 151
S.W.3d 655, 658 (Tex. App.– El Paso 2004); Moore v. State, No.
08-03-00115-CR, slip op. at 5 (Tex. App.– El Paso, October 21,
2004)(not designated for publication). State’s PDR was granted
to address whether COA erred in its application of the “mutually
exclusive defense” test for severance of defendants, and if the
trial court erred in failing to sever, the error was harmless.
Held: COA erred when it held the presence of antagonistic
defenses alone is sufficient to show prejudice, thereby
warranting a severance. CCP art. 36.09 provides for a severance
if one defendant can testify for the state against the other, and if
one has an admissible prior conviction, or there are antagonistic
defenses. The court is required to sever if “a joint trial would be
prejudicial to any defendant, the court shall order a severance
as to the defendant whose joint trial would prejudice the other
defendant or defendants.” Conducting a Boykin analysis, CCA
decides the term “prejudicial” is undefined and somewhat
ambiguous. CCA has previously stated that in order to show
antagonistic defenses, “the defendants’ positions must be
‘mutually exclusive’ in the sense that ‘the jury in order to believe
the core of one defense, must necessarily disbelieve the core of
the other.” Goode v. State, 740 S.W.2d 453, 455 (Tex.Crim.App.
1987). CCA now characterizes that statement as dicta, and
disavows it. After briefly surveying state and federal caselaw,
CCA adopts a Supreme Court decision which sets forth the
proper analysis for prejudice under the statute:
To establish prejudice, the defendant must show
a serious risk that a specific trial right would be
compromised by a joint trial, or that a joint trial would
prevent the jury from making a reliable judgment about
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guilt or innocence, and that the problem could not be
adequately addressed by lesser curative measures, such
as a limiting instruction. ¶ In connection with this
holding, we observe that prejudice must be analyzed
with regard to each defendant. Prejudice may be shown
for one defendant but not another. This fact becomes
clearer in a case involving more than two defendants,
in which some defendants can be severed while others
cannot. Even in a two-defendant case, however, the
principle applies for purposes of reviewing the case on
appeal. One defendant may be entitled to a severance
while the other is not. While a severance at trial in
that situation would in essence grant both defendants
a separate trial, only the defendant entitled to the
severance can obtain relief on appeal.
Because the sole basis of Qualley’s severance request was
antagonistic defenses, it is meritless. As to Moore’s, which also
asserted Qualley’s prior conviction as a ground for severance,
CCA determines it also is without merit. Judgments are
therefore reversed. (Moore’s is remanded to COA for disposition
of his remaining points.)
Appellant’s PDR from Harris County County – Affirmed.
“One-witness” rule is alive and well.
Lee v. State, __S.W.3d__ (Tex.Crim.App. No. 181-05, 5/24/06);
Opinion: Price (8-1); Womack dissented to judgment.
Appellant was charged with indecency with a child.
During voir dire, the state questioned prospective jurors with
a hypothetical involving whether or not, if only one witness
testified regarding commission of the offense, the jurors could
convict based solely on that witness’ testimony. On appeal,
Appellant complained the state used the “one-witness rule” to
eliminate qualified jurors for cause. COA held the question was
a commitment question, and after evaluating it according to the
three-prong test of Standefer v. State, 59 S.W.3d 177, 179-82 (Tex.
Crim. App. 2001), held the question was “not designed to bind
the prospective jurors to a position based on a particular set of
facts, but sought to elicit whether the jurors could impartially
judge the credibility of a witness and follow the law.” Appellant’s
PDR was granted to determine whether the one-witness rule
was actually eliminated by CCA’s prior rulings.
Held: The one-witness rule was not eliminated, but merely
clarified by CCA’s rulings in Standefer. Appellant claims that
Standefer “expressly outlawed the one witness rule” and COA
has improperly “resurrected” it by holding that “a prospective
juror is properly subject to challenge for cause if he indicated
that he could not convict based on the testimony of one witness,
even if he believed that witness beyond a reasonable doubt.”
Standefer did say, in a footnote, that the bare question “could
you convict on the testimony of one witness?” was incorrect.
However, in Castillo v. State, 913 S.W.2d 529, 533 (Tex.Crim.
App. 1995) the following passage states the correct rule: “If these
jurors were challenged for cause simply because they needed
more than one witness to convict, then they were invalidly

challenged for cause. If they were challenged for cause because
they could not convict based upon one witness whom they
believed beyond a reasonable doubt, and whose testimony
proved every element of the indictment beyond a reasonable
doubt, then they were validly challenged for cause.” Here, the
hypothetical was as follows: “assume for me that you do believe
her [the single witness’s [sic]] testimony beyond a reasonable
doubt, you do believe her, and it meets all the elements of
the charge, indecency with a child by contact, assume for me
that you do believe her beyond a reasonable doubt, could you
convict that hypothetical defendant of that charge or would
you require some other witness or some other evidence?” This
question was proper under Castillo. Thus, COA did not err, and
its judgment is affirmed.
Appellant’s PDR from Taylor County – Affirmed.
Officer had probable cause to detain Appellant and search his
car for dope.
Dixon v. State, __S.W.3d__ (Tex.Crim.App. No. 1592-05,
5/24/06); Opinion: Cochran (9-0).
Appellant was arrested after a paid informant called Agent
Gray and told him he had seen Appellant in possession of “rocks.”
Gray testified at a suppression hearing that the informant was
reliable, and that Appellant was found sitting in his parked car
in the “drug-trafficking neighborhood” where the informant
said he would be. Appellant was handcuffed and Mirandized
before Grey searched his car and found rocks of cocaine in a
film cannister inside a black toboggan (a type of sock hat) that
was on the center console. COA rejected Appellant’s contention
that no probable cause existed to detain him and conduct
a warrantless search of his car that led to discovery of the
evidence. Dixon v. State, No. 11-04-00239-CR, 2005 Tex. App.
LEXIS 6663 (Tex. App.– Eastland 2005). PDR was granted to
determine whether COA erred because the evidence of probable
cause was “so weak as to make its decision, and that of the trial
court, clearly wrong.”
Held: COA did not err in holding the trial court did not
abuse its discretion in denying Appellant’s Motion to Suppress.
The evidence showed the informant: (1) had been reliable in the
past; (2) gave detailed information about Appellant, his recent
whereabouts and his recent possession of cocaine “rocks;” and
(3) provided verifiable detail. Furthermore, as COA noted,
Gray was able to verify almost every piece of the informant’s
information, except the actual presence of the cocaine, before
detaining Appellant and searching his car. Appellant also
complains that Gray did not corroborate presence of the cocaine
in the car before searching it. However, that was the purpose of
the search — to discover the contraband. Furthermore, requiring
independent police corroboration — as a per se rule — is
contrary to Illinois v. Gates and other precedent. In any event,
Gray did corroborate almost everything that the informant told
him. Corroborating the existence of the cocaine before police
may search for that cocaine is neither necessary nor, in many
cases, possible. CCA also rejects Appellant’s arguments that Gray
improperly detained and handcuffed him prior to the search,

and that there were no exigent circumstances that would have
prevented Gray from getting a warrant. These two complaints
were not raised in the trial court, and thus are not preserved.
Because COA did not err, its judgment is affirmed.
Appellant’s PDR from Gregg County – Affirmed.
Fact that complainant could have easily escaped during the
“kidnapping” was not a voluntary release.
Ballard v. State, __S.W.3d__ (Tex.Crim.App. No. No. 725-05,
6/7/06); Opinion: Johnson (6-3); Concur; Cochran; Dissent:
Keller, joined by Meyers & Holcomb.
Appellant was convicted of kidnapping his girlfriend. The
kidnapping involved an incident in which Appellant forced
the complainant to drive him to a grocery store, where she
waited alone in her vehicle because she was afraid to leave.
CCA previously granted habeas corpus relief and ordered
a new punishment hearing based upon Appellant’s claim
that his attorney was ineffective for failing to advance, at his
punishment hearing, the affirmative defense of voluntary
release of the complainant in a safe place, which would have
reduced the offense to a second-degree felony. After the new
punishment hearing, the trial court found the defense had not
been established, and re-sentenced Appellant to 50 years, the
original sentence before remand, and COA affirmed. Ballard
v. State, 161 S.W.3d 269 (Tex. App. – Texarkana 2005). PDR
was granted to determine whether COA “erred in employing a
definition of ‘voluntary release’ which is inconsistent with the
plain meaning of the Texas kidnapping statute [TPC §20.04]
and this Court’s well-established jurisprudence.”
Held: COA did not err in its interpretation of “voluntary
release.” Appellant argues “[a]s a matter of law, the undisputed
facts in this record constitute voluntary release in a safe
place.” He also disputes COA’s conclusion that “allowing a
kidnapping victim the ability to escape does not constitute
a release.” Appellant insists the complainant was completely
free to leave, but chose to remain in her own car in the grocery
store’s parking lot while he went into the store. He points to
the complainant’s testimony that, during a trip to run errands,
Appellant left her alone while he went inside and “she thought
she was free to go and no longer felt as though she was in danger.”
He also complains that COA “engrafted an exception that the
legislature did not include and a result the legislature did not
intend; that is, a kidnapper who knows his victim can never
voluntarily release her if he knows where she lives and they
intend to continue their consensual relationship in the future.”
CCA rejects Appellant’s arguments, finding nothing wrong with
its discussion and application of the term “voluntary release.”
COA properly discussed the facts and correctly applied Brown
v. State, 98 S.W.3d 180 (Tex.Crim.App. 2003), which favored a
narrow definition of “voluntary release,” such as in the absence
of rescue by the police or others or escape by the victim. COA
correctly relied on its own precedent when it ruled that in
order to trigger the “safe release” exception of TPC §20.04(d),
an accused must have performed some overt and affirmative
act that informs the victim that he has been fully released from
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captivity is consistent with Brown’s holding that “voluntary
release” does not include rescue or escape. COA discussed the
facts and applied the holding in Brown, concluding that even if
the complainant had driven her car away from Appellant, such
an act would have constituted an escape not a release. COA did
not err, therefore, its judgment is affirmed.
State’s PDRs from Harris County – Affirmed.
Trial court erred by failing to require state to elect.
Philips & Farr v. State, __S.W.3d__ (Tex.Crim.App. Nos.
499/ 500/501-04 & 1575/1576-04, 6/7/06); Opinion: Price;
Concurring opinion: Keller, joined by Keasler & Hervey;
Womack concurs.
Appellants were both convicted of multiple counts of
sexual assault. COA reversed the convictions, holding the trial
court erred by failing to require the state to elect which act on
which it would seek conviction. Phillips v. State, 130 S.W.3d
343 (Tex. App.– Houston [14th Dist.] 2004); Farr v. State, 140
S.W.3d 895 (Tex. App.– Houston [14th Dist.] 2004). State’s
PDRs were consolidated due to similarity in issues, to: 1)
reexamine the holding in O’Neal v. State, 746 S.W.2d 769 (Tex.
Crim.App. 1988), to determine when the State is required to
elect which transaction it will rely upon for its conviction, and
whether overruling an election request constitutes automatic
error, despite the lack of erroneous evidentiary rulings and
jury instructions, and 2) to determine whether COA erred in
analyzing the trial courts’ failure to require the State to elect
under a constitutional harm analysis.
Held: COA did not err in holding the State was required
to elect. In reexamining O’Neal, CCA says it finds no reason
to deviate from the holding that a trial court errs by failing to
have the State elect at the close of its evidence when properly
requested by the defense. Requiring the State to elect at the
close of its evidence forces it to formally differentiate the
specific evidence upon which it will rely as proof of the charged
offense from evidence of other offenses or misconduct it offers
only in an evidentiary capacity. This allows the trial judge to
distinguish the evidence which the State is relying on to prove
the particular act charged in the indictment from the evidence
that the State has introduced for other relevant purposes. Thus,
the trial court can instruct the jury on the proper use and
weight to accord each type of evidence. Moreover, the election
requirement protects fundamental rights such as notice and
unanimity, insuring both that the defendant is aware of precisely
which act he must defend himself against, and that the jurors
know precisely which act they must all agree he is guilty of in
order to convict him. Because of the multitude of compelling,
systemic reasons for requiring an election, CCA declines to alter
its decision in O’Neal, and finds its reasoning applicable to the
facts of the instant case.
Held: COA did not err in its harm analysis. State complains
COA erred in applying a constitutional harm analysis, which
requires a reviewing court to reverse unless it finds beyond
a reasonable doubt that the error did not contribute to the
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conviction or had but slight effect. CCA disagrees. Consideration
of multiple incidents without an election jeopardizes the
defendant’s right to a unanimous jury verdict as guaranteed by
the Texas Constitution, even though the extraneous incidents
may be admissible for other purposes under CCP Article 38.37.
When the Texas Constitution is violated, as it was in these cases,
the proper analysis is provided by TRAP 44.2(a). Moreover, in
addition to protecting the unanimity of the jury verdict, an
election is also required in order to provide adequate notice
and an opportunity to defend. The deprivation of notice also
implicates fundamental constitutional principles, viz: due
process and due course of law. Failure to require the State to elect
upon timely request results in constitutional error, and COA
was indeed required to reverse the convictions unless it found
beyond a reasonable doubt that the error did not contribute
to the convictions or had but slight effect. Accordingly, COA
applied the correct standard in conducting its harm analyses.
Judgments are therefore affirmed.
Appellant’s PDR from Chambers County – Dismissed as
improvidently granted.
PDR dismissed because issue is now moot.
Hobyl v. State, __S.W.3d__ (Tex.Crim.App. No. 0004-05, 6/7/06);
Opinion: Meyers (9-0).
Appellant’s PDR was granted to determine whether trial
court erred in instructing the jury that it could assess probation.
COA affirmed the conviction, holding the instruction was
not improper. Hobyl v. State, 152 S.W.3d 624, 629 (Tex.
App.– Houston [1st Dist.] 2004). However, at the time, the jury
could not give probation for the offense, a state jail felony. In
September 2005, the legislature amended the statute to permit
jury-recommended community supervision for a defendant
convicted of a state jail felony. After further consideration
of the PDR, and because Appellant’s issue is moot for the
purposes of future jurisprudence, CCA has determined that
Appellant’s petition was improvidently granted. Therefore, it
is dismissed.
Writ Opinion
Habeas Corpus Application from Harris County –
Dismissed
Writ failing to strictly comply with Tex. R. App. P. 73.1 must be
summarily dismissed
Ex Parte Blacklock, __S.W.3d__ (Tex.Crim.App. No. 75,324,
5/10/06); Opinion: Johnson (9-0)
The pro se Applicant filed his writ with the district clerk, and
although he filled out the form writ required by TRAP 73.1, he
did not specify any grounds for relief and factual allegations.
He did attach a two-page handwritten letter “To The Honorable
Judge,”complaining that the Harris County trial judge was biased
against him in revoking his probation, and recommending his
Denton County probation also be revoked.
Held: Because Applicant did not complete the portions

of the application form which require a list of the claimed
grounds for relief and the supporting facts, his application for
writ of habeas corpus is dismissed as non-compliant. TRAP
73.1(a) mandates use of the prescribed form for an application for
post-conviction habeas corpus relief in a non-capital felony case.
TRAP 73.1(c) states the Applicant must provide all information
required by the form, “specify all grounds for relief,” and “set
forth in summary fashion the facts supporting each ground.”
Rule 73.2 authorizes the clerk of the convicting court and the
CCA’s clerk to return such a non-compliant writ application to
the Applicant without filing it. TRAP 73.4 allows CCA to deny
relief based upon a review of an application or “may issue such
other instructions or orders as may be appropriate.” Although
Applicant submitted his writ application on the required form,
it was not filled out as required by the appellate rules because
sections of the form requiring a list of grounds for relief and
supporting facts were not completed. Although Rule 73.1(c)
permits an Applicant to include legal citations and arguments
in a separate memorandum, and Applicant’s handwritten
letter may indeed qualify as such a separate memorandum, the
rules do not permit such a memorandum to substitute for the
required specification of grounds for relief and facts supporting
those grounds. Applicant’s writ is therefore dismissed.
Writ Opinion from Tom Green County – Relief Granted.
Out of time appeal granted when attorney failed to receive
notice from COA.
Ex Parte Riley, __S.W.3d__ (Tex.Crim.App. No. 74,185, 6/7/06);
Opinion: Meyers.
After his suppression motion was denied, Applicant appealed
his conviction. However, his attorney never received notice from
the COA when the conviction was affirmed, and found out too
late to notify Applicant of his right to file a PDR. Counsel has
filed an affidavit stating he was ineffective through no fault of
his own because he was unable to inform Applicant of his right
to file a PDR in a timely manner. The trial court made findings
recommending that Applicant be given the right to file an out
of time PDR. The writ was filed and set to determine whether
Applicant is entitled to relief and if so, on what basis.
Held: Applicant is entitled to file an out-of-time petition
for discretionary review on the basis that he was deprived of
his statutory right to file a petition for discretionary review by
his attorney’s failure to notify him when the court of appeals
affirmed his conviction. CCA rejects Applicant’s argument that
if the procedure for analyzing these types of claims were to be
changed, the focus should be on whether Applicant was denied
his right to file a PDR through no fault of his own rather than
focusing on why (i.e., ineffective assistance of counsel) he was
denied the right. The reason for CCA’s reluctance to change is
because it does not want to encourage sloppiness by defense
attorneys, who might be encouraged to become remiss in
informing their clients in a timely manner when their appeals
are affirmed. Such cases are usually analyzed as ineffective
counsel claims, and will be continue to be determined on a caseby-case basis. Here there was a break down in the system, and

due process requires that Applicant be given the opportunity
to file his PDR. However, this is not an opening for careless
attorneys to disregard deadlines and blame it on the U.S. Postal
Service. We now have casemail and online tracking so there is
really little excuse for not knowing about the disposition of an
appeal. But because this was an unusual situation, Applicant is
entitled to relief.
Writ Application from Denton County – Relief Granted.
Illegal sentence may be raised for the first time in a writ.
Ex Parte Rich, __S.W.3d__ (Tex.Crim.App. No. 75,112, 6/7/06);
Opinion: Meyers.
Applicant pled true to two prior convictions after being
convicted of felony DWI, and assessed 25 years imprisonment.
However, one of the priors alleged for enhancement was not a
felony, having been reduced to a misdemeanor as part of a plea
bargain. Applicant asserts that counsel was ineffective because he
failed to discover that the prior conviction was a misdemeanor
and thus, could not be used for enhancement. CCA remanded
to the trial court for a determination whether Applicant had
any other prior felonies that could have been used, but there
were none. The trial court found that Applicant could have only
been enhanced to a second-degree, which meant the maximum
punishment he was capable of receiving was 20 years. CCA filed
and set this writ to determine whether Applicant can raise this
claim for the first time in a writ, or whether it was forfeited by
either his failure to raise it on appeal, or by pleading true to
the enhancements.
Held: Applicant may raise his claim for the first time on
an application for a writ of habeas corpus, even though he
failed to raise the issue on direct appeal and pleaded true to
the enhancement paragraphs. A claim of illegal sentence has
always been cognizable on habeas. However, question here is
not whether the sentence was illegal. The trial court did not
know about the prior misdemeanor until after the trial, and did
nothing improper when it sentenced Applicant pursuant to his
plea. It was not the trial court’s judgment that was in error, but
the legality of the punishment as it now stands. And because
the record on appeal would not have shown the illegality, it is
appropriate for Applicant to raise the claim on a writ. He did not
forfeit the claim by not raising it first on appeal or by pleading
true. Applicant is entitled to relief. The judgment is vacated,
and Applicant is remanded to the sheriff of Denton County to
answer the indictment.
Death Penalty Opinion
Direct Appeal from Tarrant County – Affirmed.
Crutsinger v. State, __S.W.3d__ (Tex.CrimApp. No. 74,769,
5/10/06); Opinion: Holcomb; Womack & Price concur in
result.
Facts: Appellant stabbed to death the victims, an 89-year-old
woman and her 71-year-old daughter, and took some of their
property. He was arrested in Galveston after using the daughter’s
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credit card at some bars there, but gave officers a phony name
and was not correctly identified until he was taken to the officer
shop. There Appellant consented to a DNA sample and search
of his duffel bag. He later waived his rights and gave police a
tape-recorded statement confessing to the crime, and telling
cops where the property was.
Issue 1: Voir Dire. CCA rejects Appellant’s argument, based
on Green v. State, 764 S.W.2d 242 (Tex.Crim.App. 1989), cert.
denied, 507 U.S. 1020 (1993), and Goodman v. State, 701 S.W.2d
850, 856 (Tex.Crim.App. 1985), that the trial court erred by
sua sponte excusing prospective juror Enlow over Appellant’s
objection that he was not given notice or an opportunity to
address the venire person. The trial court specifically stated that
it had excused Enlow under Article 35.03, which gives a trial
court broad discretion to excuse prospective jurors for good
reason, because she had previously arranged travel plans.
Issue 2. Legality of arrest and admission of evidence. CCA
rejects Appellant’s argument that the taint of his illegal arrest
was not sufficiently attenuated so as to authorize the admission
of his confession, DNA sample, and other evidence obtained
pursuant to his illegal arrest. After a suppression hearing, the
trial court held Appellant’s warrantless arrest for credit card
abuse was unlawful because there was insufficient evidence that
he was about to escape. Further, he did not commit the offense of
failure to identify, thus his arrest was contrary to Texas statutory
law. However, the court concluded that: although Appellant
was illegally arrested, the police conduct was not purposeful
or flagrant; probable cause existed for arresting Appellant for
credit card abuse, therefore his arrest was not a gross violation of
the legal process; and Appellant’s confession was not a product
of coercion or duress. The taint was attenuated due to short
time that passed between Appellant’s arrest and his confession.
Because this analysis was correct under Brown v. Illinois, 422
U.S. 590, 598-99 (1975), CCA agrees with the trial court, and
overrules this argument.
Issue 3. Death penalty is unconstitutional. CCA rejects
Appellant’s argument that the death penalty is unconstitutional
because the determination to seek the death penalty is
arbitrary and “overridden by the financial situation of
individual counties.” Because a prosecutor has discretion to
seek or not to seek the death penalty in a given case, Hankins,
132 S.W.3d at 387; Cantu v. State, 842 S.W.2d 667, 692 (Tex.
Crim. App. 1992); Gregg v. Georgia, 428 U.S. 153, 199 (1976)
(holding prosecutorial discretion not unconstitutional), the
amount of resources available, if a factor at all, is only one
of numerous factors that may bear upon the exercise of a
prosecutor’s discretion. The exercise of prosecutorial discretion
in an individual case necessarily employs the consideration of
various factors including but not limited to: the facts of the
case itself, the heinousness of the crime, whether the victim
was defenseless, the location of the crime, the callousness of
the execution, the particular defendant’s history, and the level
of the defendant’s participation in the offense. CCA has held
that prosecutorial discretion does not violate the Eighth and
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Fourteenth Amendments. Hankins, 132 S.W.3d at 387; Ladd v.
State, 3 S.W.3d 547, 574 (Tex.Crim.App. 1999). Given the broad
discretion that a prosecutor possesses when deciding whether to
pursue the death penalty, Appellant cannot show that the trial
court abused its discretion in failing to quash the indictment
and declare the death penalty unconstitutional. This argument
is overruled.
Issue 4. The“10/12”rule of Article 37.071 is unconstitutional.
CCA overrules this argument as it has already been raised and
rejected. Escamilla v. State, 143 S.W.3d 814, 828 (Tex. Crim. App.
2004), cert. denied, 125 S.Ct. 1697 (2005).
Issue 5. Mitigation special issue. CCA rejects the argument
that Article 37.071, §2(e) is unconstitutional because the statute
does not require the State to prove beyond a reasonable doubt
that there was insufficient mitigating evidence to support a life
sentence. Ring v. Arizona, 536 U.S. 584 (2002), and Apprendi
v. New Jersey, 530 U.S. 466 (2000). This claim has also been
previously rejected, and Appellant has given no reason to revisit
the issue here. See Perry v. State, 158 S.W.3d 438, 446-47 (Tex.
Crim. App. 2004), cert. denied, 126 S.Ct. 416 (2005).

PDRs Granted
No. 0230-06 Jones, Charles Edward, Appellant’s PDR from
Harris County: POCS
When a trial court improperly prevents a defendant from asking
a question during voir dire, the courts of appeals in Corpus
Christi and Texarkana believe the error is constitutional, the
courts of appeals in Houston and Fort Worth believe the error
is non-constitutional. Which is correct?
No. 0231-06 Alemeda, Efrain, Appellant’s PDR from Tarrant
County; Aggravated Sexual Assault
1. The Court of Appeals erred in overruling Petitioner’s first
issue on appeal because, in order to conclude the audiotape
was properly admitted the Court of Appeals had to graft an
exception into the relevant statute.
2. Petitioner’s second issue on appeal was dependent on his
first issue on appeal; because the Court of Appeals erred in
overruling his first issue on appeal, the Court of Appeals erred
in not addressing the merits of his second issue on appeal.
No. 0273-06 Bahm, Christopher Jordan, Appellant’s PDR from
Montgomery County; Agg. Sex. Asslt.
The Court of Appeals has attempted to overrule the Court
of Criminal Appeals order concerning what language is
appropriate for an inmate declaration to constitute a sworn
statement in lieu of an affidavit.
No. 1965-04 Colliflower, Ernest Alford, State Prosecuting

Attorney’s PDR from Parker County; POCS
1. The Court of Appeals erred in deleting the cumulation order
where the parties stipulated that Appellant was the same person
convicted of the prior offense, where the trial court orally
ordered the sentences to be stacked, and where the written
judgment contained all of the information required to identify
the prior sentence.
2. The Court of Appeals erred in deleting the cumulation order
without conducting a harm analysis.
No. 1221-5 Rascbaum, Janelle, Appellant’s PDR from El Paso
County; POCS
1. The Court of Appeals erred in holding that the search incident
to arrest exception to the warrant requirement does not require
that the search be pursuant to a lawful arrest.
2. The Court of Appeals erred in making its own determination
of the historical facts adduced at the suppression hearing, rather
than attempting to discern how the trial court determined these
historical facts.
3. The Court of Appeals committed error by not considering
whether any theory supported the trial court’s ruling that the
search of petitioner’s purse was unreasonable under applicable
Fourth Amendment standards.
4. The Court of Appeals erred in placing the burden on
petitioner to prove that the warrantless search of her purse was
unreasonable under applicable Fourth Amendment standards,
when the burden should have been placed on the state to prove
that this warrantless search was unreasonable.
5. The manner in which the Court of Appeals selectively
determined the historical facts adduced at the suppression
hearing disregarded the well-established rule, which is that a
reviewing court is to view the evidence adduced at a suppression
hearing in the light most favorable to the trial court’s ruling and
to presume, where there are no explicit findings of fact, that the
trial court made implicit findings of fact which are supported
by the record.
No. 0154-06 Hicks, James Corey, Appellant’s PDR from Cass
County; Injury to Disabled Individual
Did the Court of Appeals err in concluding that possession
equated to “care, custody or control” and therefore finding
legally and factually sufficient evidence that Hicks owed a duty
to the victim?
No. 0359-06 Moore, Billy, Appellee’s (Defendant’s) PDR from
Travis County; DWI
Did the Court of Appeals err in failing to consider the Supreme
Court’s ruling in Eberhart v. United States, 126 S.Ct. 403, in

ruling that a motion for new trial cannot be amended after the
expiration of thirty (30) days with leave of the court?
No. 0402-06 Schmidt, Antonio, State Prosecuting Attorney’s
PDR from Hale County; Retaliation
1. Can a threat of harm and actual harm arise from the same
act and occur simultaneously or must the threat precede the
harm?
2. Was evidence that Appellant yelled at, cursed, grabbed,
pushed, kicked, dragged, and punched the victim sufficient to
prove that he threatened to harm her?
No. 1453-05 Harris, Jane Etta, State’s PDR from Tarrant
County; POCS
1. The majority opinion’s purging of paragraphs two, three and
four of the search warrant affidavit — based upon the majority’s
assertion that the paragraphs discuss the anonymous crime
stoppers tipster rather than the confidential informant (c.i.)
Who made the covered buy — is (a) contrary to the testimony at
the suppression hearing, (b) contrary to the text of the affidavit,
and (c) an extreme invasion of the discretion that should be
accorded the trial court. Had the court of appeals given proper
deference to the trial court’s factual findings, the trial court’s
probable cause finding would have been sustained.
2. The majority’s declaration that the c.i. was not shown to
be reliable in paragraph five of the affidavit ignores the fact
that the c.i. was shown to be reliable in paragraph four of the
affidavit.
3. The Harris majority improperly elevates the state’s burden to
show probable cause by inventing a requirement that when an
informant is seen entering an apartment building (rather than
an individual apartment), the informant’s reliability must be
shown independent from the circumstances of the controlled
buy.
4. The majority opinion should be reversed because the Franks
violations found by the majority opinion on appeal were not
properly preserved by Appellant at trial.
No. 1552/1553-05, Phillips, Steven Charles, Appellant’s PDR
from Dallas County; Aggravated Sexual Assault & Aggravated
Sexual Abuse
Is an appeal wholly frivolous and without merit when trial court
found that “identity is not, and was not at issue, in this case,”
yet there is substantial evidence to the contrary, and this is a
law-to-fact issue to be reviewed de novo?
No. 1597/1598/1599-05, Rhodes, Terry, State’s PDR from
Walker County; Escape; Burglary of Habitation; Theft
1. This court needs to decide whether a defendant can be
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estopped from complaining about an error capable of rendering a judgment or sentence void.
2. This court needs to decide whether a defendant can be estopped from complaining, after he enjoyed its benefits, that his
sentence was illegal or void because it was below the statutory minimum.
3. This court needs to decide whether a defendant’s constitutional rights are violated when a trial court corrects a clerical error
by changing a concurrent sentence to a statutorily mandatory consecutive sentence years after the defendant has begun to serve
the sentence.
4. This court needs to determine the legal effect of failure to order a sentence to run consecutively as ordered by 42.08(b) of the
Texas Code of Criminal Procedure.
5. This court needs to decide make (sic) a practical review of the question of what amount of evidence is required to invoke the
mandatory provisions of article 42.08(b)
No. 1723-05 Stuhler, Martina Vansice, State’s PDR from Denton County; Injury to a Child
1. Do the different injuries set forth in subsections (a)(1), (2), and (3) of section 22.04 of the Penal Code constitute separate
offenses or simply different manner and means of committing the single offense of injury to a child?
2. Does a victim need to be on the verge of death for there to be serious bodily injury, or is it enough that the doctor testify that
the injury could progress to the point of causing death absent medical intervention?
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4th annual forensics seminar
the course directors
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the overview
The 4th Annual Forensics Seminar will offer six tracks including
homicide I, homicide II, sexual assault, drug and labs, technology and
assorted topics. In this unique format, presenters are actual experts in
their ﬁelds, not lawyers. These experts give attendees an idea of what
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please visit our website at www.tcdla.com.
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