Grant Scheiner, Houston
Bobby Lerma, Brownsville

Seminar

Beach Barbeque

8:00 am

12:00 pm

Seminar

Adjourn

8:00 am

12:00 pm

www.tcdla.com

Registration

7:30 am

thursday, july 20

Registration

7:30 am

wednesday, july 19

the agenda

The CDLP Boot Camp for Criminal Defense Attorneys focuses on
the fundamentals of criminal defense. Boot Camp seminars are
designed for the newcomer and the veteran who wants to get
back the basics of defense work. The agenda was created with
the assistance of judges looking to appoint qualiﬁed counsel in
criminal cases. Join us at Boot Camp — and get in shape!

the overview

l

l

the course directors
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email mschank@tcdla.com or call 512.478.2514

questions?

fax registration with credit card information to
512.469.0512

mail registration to
1707 Nueces Street., Austin, Texas 78701

mail or fax it

Sheraton Hotel located at 310 Padre Boulevard in South Padre
Island, Texas. Room rate is $179 single/double occupancy,
mention TCDLA room block. Call 956.761.6551 for reservations.
Hotel deadline is June 26, 2006, upon availability.

meeting/lodging location

REGISTRATION AFTER 7.7.06 IS AVAILABLE ON-SITE ONLY

*includes $25 voluntary donation to TCDLA and $25 fee to CDLP

on-site registration (limited number of cds available)
q cd
$50* (non-refundable fee)

•registration with book will not be available after 7.7.06

pre-registration, order by 7.7.06
q book
$25
q cd
$25

A required deposit of $25 reserves your space and materials. The $25
deposit can be donated to TCDLA to offset expenses for hosting this
seminar. If you do not wish to donate your deposit, you can request a
deposit refund at the seminar. Cancellations must be received in writing two weeks prior to the seminar for your deposit to be returned.

reserve my space/materials

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

P071906_web

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues
to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The nondeductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

deposit payment

TCDLA Endorser’s Name (please print): _____________________________
TCDLA Endorser’s Signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

sign me up!

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

attendee information
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
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and through such cooperation,
education, and assistance
to promote
justice and the common good.
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Sprint PCS is offering a 15 percent discount to TCDLA members
on its wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive
additional discounts on equipment.
Viteconline is offering TCDLA members pricing advantages on ev‑
erything you need to run your office, such as office supplies, equip‑
ment, and furniture. If you need it, they can get it to you at a low
cost and overnight.
Enterprise Rent-A-Car’s Corporate Program is offering a 10 per‑
cent discount on published rates, free pick-up at home or office,
and 24 hour road side assistance. The corporate account number
for TCDLA members is 65TCDLA. Contact the home office directly
or visit www.enterprise.com. To book ONLINE, enter your location,
date, time and corporate account #65TCDLA. You will then
be asked for your discount ID which is the first three letters of
TCDLA (TCD).
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.
Lois Law is offering a 10 percent discount to our members.
La Quinta is offering a 10 percent discount to all TCDLA members.
Subscription Services Inc. is offering up to a 50 percent discount off
the cover price of nearly every magazine printed for our members.

State Motions Disk. New members are entitled to one free
copy of our state motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attor‑
neys.
Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through the assistance of more than 2400 criminal
defense attorneys.

Visit tcdla.com, members only section, to sign up or contact
the office at 512.478.2514.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.
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goodbye
farewell
By the time you have received this issue of the “Voice”, I will have completed my term as your
president and Bobby Lerma will have taken over.
I do wish at this time to thank all of you for your support and assistance during my term
of office. So many of you contributed hard work and time spent during my presidency. The
progress made during my term has been due to your efforts. I would like to thank each
and every one of the board members, course directors, committee chairs, officers, and each
member of our organization for making my term of office one of the greatest experiences
of my life.

Randy Wilson

PRESIDENT’S
MESSAGE

But before I leave, I want to personally thank the executive director, Joseph Martinez, who is
not only the finest executive director I have ever worked with, but also a person who truly and
deeply cares about each member, our purpose and our association as a whole. For those of
you who have not been involved with the operations of the organization, you need to know
that his efforts and those of his staff have taken us from an organization of “good old boys”
to one of the finest professional associations in America. I directly attribute our growth not
only in membership numbers, but in evolving from a small group of lawyers to a statewide
organization that has influence and some of the finest criminal defense lawyers from one
end of the state to the other, to Joseph and his staff. I cannot tell you the number of times
he has produced ideas, projects and alliances that have been of great benefit to TCDLA. For
example, under his direction, he has taken our publications income from negligible to, with
luck, almost six figures for the year. This is a man whose dedication and hard work behind
the scenes makes all of us look good. His energy and compassion have been contagious with
his staff as well. We are so fortunate to have him. Each of us should take time to thank him
in a job where he basically has almost three thousand supervisors.
In addition to Joseph, the staff he has assembled has contributed heavily to our progress
and success as well. Cynthia Hampton, our general counsel and assistant executive director,
has been of invaluable service during my term of office. She is not afraid to take “the bull by
the horns” and get the job done whenever asked. Phillip Wischkaemper, capital assistance
attorney, has established a terrific resource for all attorneys whether handling a capital case
or not. There is no better resource on capital cases at the present, and his resources in fo‑
rensics are often useful even in non-capital matters. Marisol Valdez, our communications
director, is directly responsible for our graphic work, the layout of the “Voice”, and has been
extremely helpful to me during my presidency. Melissa Schank, our seminar coordinator,
is one of the most competent and durable persons I have ever dealt with in that position.
She has literally saved our organization thousands of dollars without sacrificing the quality
and content of our seminars. Miriam Herrera, our seminar planning assistant, has equally
contributed to our financial and educational successes with our seminars during the year.
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Sarah Trammel, our accountant, has stayed on top of our ac‑
counting situation, even with the transitions and vacancies that
have appeared over the past year. She and accounting clerk,
Matthew DeLuca have handled our accounting professionally
as well as keeping a watchful eye on the “pennies” as well as the
“dollars”. Finally, Jamie Powers, our system administrator, has
performed admirably during the past year. She has revamped
our web-site, and added the ability to communicate quickly
among our membership as well as providing valuable informa‑
tion and internet access to our members as well as the general
public. I cannot tell you how much I will miss working with
the fine staff Joseph has assembled. Please take the time to meet
these staff members and you will see the level of competency
with which we are presently dealing. I want thank each one of
them for making my term of office perform to the level which
it reached. These individuals are the ones that make an officer’s
life easy and make him look efficient. I could not have performed
my duties this year without each one of them.
And finally, I wish to thank each of you for all your support.
I may be stepping down as president, but I will still remain
involved in an organization that has become an integral part
of my legal career.
In closing, I would like to leave you with the following com‑
position:
The Eagle
Soaring high above all others,
Aloof, from even his own kind,
And alone by choice, he climbs higher
Putting all else, far below.
His altitude is his refuge
Unencumbered by earth-bound ties.
He climbs even higher,
Enjoying the rush of the wind
And the solitude of silence.
Darting between the clouds,
Looking down from above
He sees that which is hidden from those below.
Unbridled and gliding in the wind,
Some would say he is lonely
Or distanced from those below.
Little do they know his altitude,
Reached by a choice of his own,
Restricts his involvement with others
Acting as protection from earthly involvement,
Giving him the ability to see
From a point of view not seen by those below.
Caring, but never sharing
But with his family and loved ones,
Enjoying the solitude
Among the clouds and rushing wind,
The eagle soars maintaining his vigil
And his moment of peace.

TCDLA
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Joseph Martinez
jmartinez@tcdla.com.............................................26
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Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
Tiffany Martin
tmartin@tcdla.com.................................................27
communications director
Marisol Valdez
mvaldez@tcdla.com..............................................23
program coordinator
Melissa Schank
mschank@tcdla.com.............................................24
system administrator
Jamie Powers
jpowers@tcdla.com................................................32
accounting clerk
Matthew DeLuca
mdeluca@tcdla.com ............................................22
accountant
Sarah Trammell
strammell@tcdla.com............................................25
seminar planning assistant
Miriam Herrera
mherrera@tcdla.com.............................................29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0
capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com

Good verdicts to each of you.
Randy Wilson

G
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publications
unveiled ...
I just returned from Manchester Connecticut. My sister, Elizabeth Lozano Martinez,
graduated from the University of Connecticut School of Law. Elizabeth is the first in the
family to graduate from law school. Upon passing the state bar exam she is interested in
international law and women’s rights. The graduation service was a very moving experience.
The commencement address was given by the Honorable Allyson K. Duncan, U.S. Court of
Appeals for the 4th Circuit. Judge Duncan spoke of a lawyer’s call to serve others.
Thanks to Philip Wischkaemper, John Niland, Mike Charlton and Reagan Wynn, course
directors, for the Capital, Mental Health and Habeas seminar held in Dallas in April. More
than 169 lawyers participated in this four track seminar.
Thanks to Philip Wischkaemper and Greg Velasquez, course directors, for the Indigent
Defense seminar held in El Paso in May. More than 78 attendees heard six lawyers lecture
and conduct a voir dire demonstration.
Thanks to Philip Wischkaemper and Susan Anderson, course directors, for the Indigent
Defense seminar held in Dallas, 82 lawyers attended.
Joseph A. Martinez

Executive
Director’s
Perspective

Thanks to Grant Scheiner and Rob Fickman, course directors, for Indigent Defense Houston,
there were 62 lawyers in attendance.
Congratulations to Bradley Lollar recently appointed as Chief Public Defender in Dallas
County. TCDLA looks forward to working with Bradley.
Congratulations to Harris County Lawyers receiving awards at the recently held Harris
County Criminal Lawyers Association award banquet.
TCDLA cordially invites two members from every local criminal defense bar in Texas to
attend the 4th Annual TCDLA Affiliates Breakfast. The purpose of the meeting is to con‑
nect members of local defense bars. TCDLA members who are interested in starting a local
defense bar are also invited. Please RSVP to Joseph Martinez at the home office.
As of today at this year’s 19th Annual Rusty Duncan Advanced Criminal Law Short Course,
we will have three new publications available for purchase: Search and Seizure by Michael
Charlton; Study Outline for Board Specialization Exam in Criminal Law by Susan Ander‑
son; and Texas Traffic Laws 2006 by Philip Wischkaemper and Cynthia Hampton. These
publications will also be available for purchase by mail in mid-June.
We are looking for members who want to speak at CDLP seminars. Please call Rick Hagen,
chair of the Criminal Defense Lawyers Project, 940.566.1001, or Joseph Martinez for more
information.
Good verdicts to all!
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June 15-17, 2006
TCDLA: 19th Annual Rusty Duncan
Advanced Criminal Law Short Course
35th Anniversary Membership Party
TCDLA, CDLP, TCDLEI Annual Board Meetings
Henry B. Gonzalez Convention Center, San Antonio

		

October 20, 2006
CDLP: Operation Texas Freedom
Brownsville
October 27-28, 2006
El Paso Criminal Law Seminar
TCDLA and TCDLEI
co-sponsored with El Paso Criminal Law Group
Ruidoso, New Mexico

July 19-20, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
South Padre Island

November 2-3, 2006
TCDLA: Advanced DWI Seminar
co-sponsored with CDLP
San Antonio

July 21, 2006
TCDLEI / TCDLA /CDLP Board Orientation
South Padre Island
July 28-29, 2006
TCDLA: President’s Trip
Monterrey, Mexico
August 11, 2006
CDLP: Evidence Primer
Austin

November 9, 2006
CDLP: Nuts and Bolts
co-sponsored with San Antonio Criminal Defense
Lawyers Association
San Antonio
November 16-17, 2006
CDLP: Capital Litigation Seminar
South Padre Island

August 17, 2006
CDLP: Phone Seminar
Topic TBD

December 1, 2006
CDLP: Operation Texas Freedom
Abilene

August 18, 2006
TCDLA: Top Gun DWI — Advanced Sobriety
Testing and Drug Recognition
Houston
August 25, 2006
TCDLA: DWI
Sherman (Tanglewood Resorts)
September 7-8, 2006
TCDLA: Federal Law Dual Track and State Drug/DWI
Austin (Lakeway)
September 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Austin (Lakeway)
September 20-21, 2006
CDLP: 4th Annual Forensics
Dallas
October 13, 2006
CDLP: Operation Texas Freedom
Amarillo

		

December 7-8, 2006
TCDLA: TBD
Galveston

December 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
			
TBD
January TBD
CDLP: 27th Prarie Dog Seminar
co-sponsored with Lubbock CDLA & CDLP
January 19, 2007
CDLP: Operation Texas Freedom
Waco
February 16-18, 2007
President’s Trip
Lake Tahoe, Nevada

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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when jurors
wore hoods

During a recent late night bout of cable channel surfing brought on by attempt to find diver‑
sion from an aching tooth, I stumbled on an uninterrupted showing of Birth of a Nation,
D.W.Griffith’s classic 1915 silent movie. Although I had always heard the film portrayed
the Ku Klux Klan in a flattering light, never having seen it I’d somehow gotten the mistaken
impression that it was an account of our nation’s entire history, and that only a few minutes
of fame were given to the Klan. I was wrong.
Novel cinematic qualities aside, Birth of a Nation is little more than a propaganda film for
the Klan (turns out the film was originally set to be released under the name, The Clans‑
man, a title that would have been more appropriate). Blacks and mulattos terrorize white
children and white women; one young white maiden jumps to her death from a rock cliff
after a savage looking black man proposes marriage.
David Richards

EDITOR’s
COMMENT

Black men are given what the subtitles refer to as “fair trials” which turn out to be half
minute outdoor hearings in which the “jurors” wearing full Klan regalia, don’t even have
to dismount their horses, much less don their hoods, before reaching their verdicts and
delivering their sentences.
A Google search on the movie’s title yielded more information. At the time of its release
the NAACP issued a pamphlet titled “Fighting a Vicious Film: Protest Against Birth of a
Nation,” which characterized the film as “three miles of filth.” President Woodrow Wilson,
on the other hand, had the movie screened at the White House and announced that, in
his view, it was not only historically accurate, but like “history writ with lightning.” www.
library.csi.cuny.edu/dept/history/lavender/birth.html
Following the end of the Civil War it was apparently easier for most white Texans to serve
on a Klan jury than a real one. In Lone Star: A History of Texas and Texans, author T.R.
Fehrenbach writes that during Reconstruction an “ironclad” oath was required of Texas
jurys. Prospective jurors who could not swear that they had never voluntarily served or
supported the Confederacy were barred from jury service. The effect of the oath, according
to Fehrenbach, was the removal of nine-tenths of the while population from jury duty, and
“its real effect was to destroy the civil courts.” G

10 VOICE FOR THE DEFENSE June 2006

New!
l Study Outline for
Board Specialization in Criminal Law
l
l

Search and Seizure

Texas Traffic Laws 2006

Now Available!
To order a copy download a
publications order form at

www.tcdla.com

Do YOU or someone
you know
have a problem
with alcohol?
Help is available.
Texas Lawyers Assistance Program (TLAP)
1.800.343.8527
Take the first step ... make the call, get the help.

TLAP

Become a

Fellow or a
Super Fellow

confidential

TCDLEI has created an endowment program to ensure continuing legal
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The
Co-conspirator
Becomes a Victim
For Restitution
Purposes
Can a co-conspirator be transformed into a victim for the purpose of determining how
much restitution is owed in a federal criminal case? A panel of the United States Court
of Appeal for the 5th Circuit (Jones, Chief Judge and Wiener and Prado, Circuit Judges)
determined that this could occur under the rare circumstances presented in United States
v. Geeslin, ___ F.3d ___, 2006 WL 1030329 (5th Cir. 2006).

F.R. “Buck” Files, Jr.

FEDERAL
Corner

During the 15 years that David Geeslin served as the Chief of Police of Kennendale, Texas,
he parlayed his job into a financially rewarding illegal enterprise. As Chief, he exercised
control over his department’s budgetary and personnel matters and, surprisingly, also had
supervisory authority over the Municipal Court of Kennendale and its employees. In 1993,
the City Council approved the Chief ’s idea for a program that would allow his officers to
earn extra money by serving warrants for the city. During the years 1993 – 1998, his officers
were paid $35 for each warrant served. Later, beginning in 1999, they were paid $50 per
warrant served. The officers who served these warrants would submit pay sheets to Paula
Lummus, the municipal court coordinator. She would review them and forward them for
payment. The Chief was the individual who had the authority to determine who would
participate in this program and he also supervised Ms. Lummus.
In addition to being the head-guy-in-charge of his department, the Chief also served war‑
rants for fun and profit. For a time, several officers – including Gary Cooper – participated
in this program. In 1996, Geeslin and Cooper became a team and served warrants together.
By the end of 1997, they were the only officers still in this program.
In 1997, the Chief decided that it was time to kick back a little and spend a few less hours
on the job. He “proposed” that Cooper do all the work and that they split the fees; there‑
after, Cooper would serve all the warrants but would submit pay sheets with both his and
the Chief ’s names listed for payments. The Chief had made an offer that Cooper could not
refuse. Over the next four years, Cooper submitted approximately 130 fraudulent claims
for reimbursement which collectively reflected that the Chief had earned $147,000 in fees.
Beginning in 1998, the Chief became even more greedy. He directed Ms. Lummus to alter
pay sheets in order that he could receive additional monies to which he was not entitled from
the city. Over a three-year period, Ms. Lummus cooperated in inappropriately funneling
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another $64,000 to the Chief.
Then everything came apart. Although Chief Geeslin prob‑
ably thought little of it at the time, the City of Kennendale,
Texas, received financial assistance from the United States
Department of Housing and Urban Development for fiscal
years 1996 – 2002. The Chief probably never pondered about
how this would eventually give a United States District Court
jurisdiction over him. After the police department came under
scrutiny, Cooper became a cooperating witness for the govern‑
ment and agreed to plead guilty in a state court proceeding in
exchange for a probated sentence. (Note: There is no mention
of the specific charge to which he entered a plea.)
Realizing that he had no other viable option, the Chief
pled guilty to violations of 18 U.S.C. §§371 and 666(a)(1)(A)
– Conspiracy to Obtain Program Funds by Fraud. The Chief ’s
factual resume, which he signed, describes his agreement with
Cooper as follows:
When Geeslin proposed this arrangement
to Cooper, Cooper readily agreed to the new
arrangement. When Cooper agreed to the
arrangement, Geeslin was fully aware that
Geeslin was in a position of authority over
Cooper and that Cooper probably agreed
to the new arrangement because Cooper
thought that Cooper’s agreement would be
in Cooper’s long term best interests, both
professionally and financially.
The probation officer who prepared the Chief ’s Pre-sentence
Investigation Report determined that the Chief had caused the
City of Kennendale to sustain a loss of $64,000. He arrived at
this figure by concluding that the Chief had been paid $211,000
as a result of his fraudulent schemes with Officer Cooper and
Ms. Lummus; however, the fair market value of the warrant
service actually provided to the city by Cooper was $147,000.
The probation officer believed that the Chief should be given
credit for this amount.
The government, however, objected on the theory that the
Chief had also victimized Officer Cooper for the $147,000 that
he received for work that Cooper had done on his own. At a
sentencing hearing, the government called Cooper and it was
payback time. Cooper testified that he agreed to the Chief ’s
scheme out of fear of being “black-balled” by the Chief and los‑
ing his ability to participate in the warrant service program.
United States District Judge Terry R. Means of the Northern
District of Texas agreed with the government and found that
Cooper was also a victim for purposes of the United States

Sentencing Guidelines. The loss caused by the Chief was now
determined to be $211,000. This resulted in six additional of‑
fense levels with Judge Means determining that the Guideline
level should be 21 rather than the level 15 suggested by the
probation officer. He then sentenced the Chief to a term of
37 months, a special assessment “tax” of $100 and three years
supervised release.
Judge Prado began the opinion with these two sentences:
The issue in this case is whether a participant
in a crime can be considered a victim for pur‑
poses of U.S. Sentencing Guidelines Manual
§2B1.1(b)(1)(2005)(‘USSG’). Under the rare
circumstances presented here, we conclude
he can and AFFIRM the sentence imposed
by the district court.
Then, after setting out the facts in the case, he continued
– tweaking the issue a little:
The issue in this case is whether the district
court properly considered Cooper a ‘vic‑
tim’ under section 2B1.1. Geeslin describes
Cooper as a willing co-conspirator, while
the government paints him as the victim of
extortion. FN5 Because it considered Cooper
a victim, the district court added $147,000 to
its calculation of the loss caused by Geeslin,
canceling out the effect of the credit against
loss for value received by the City.
Under subsection 2B1.1(b), the amount of
loss is a factor in determining the appropri‑
ate sentence. The application notes define
loss as the greater of the actual loss and the
intended loss. USSG §2B1.1 cmt. n.3(A).
Actual loss, the only loss relevant here, is
“the reasonably foreseeable pecuniary harm
that resulted from the offense.” USSG §2B1.1
cmt. n.3(A)(i).
The Guidelines provide for a credit against
loss where the victim of the fraud receives
value. The loss amount is reduced by ‘[t]he
money returned, and the fair market value of
the property returned and the services ren‑
dered, by the defendant or other persons act‑
ing jointly with the defendant, to the victim
before the offense was detected.’ USSG §2B1.1
cmt. n.3(E). As there is no dispute that the
City got the full value of its $147,000 because
continued on page 22
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Theories of Conflic
Art of Crimina
... litigation, which so closely resembles war ...
Clausewitz
When I was handed a new bar card, I thought the highest, indeed almost the only, function of the
criminal defense lawyer was to try cases. More accurately, to engage the Crown in pitched battles in
courtrooms where witnesses were lined up and fired on cue, like artillery-pieces. When the smoke
cleared, I (and my client) would be left standing, or so I thought. All else was peripheral at best. This
was my conception of the only proper role for the defense lawyer.1 Nothing in my legal education
prepared me to either confirm or dispel this notion.
Despite centuries of experience with the transparently adversarial Anglo-American system of justice, there is a paucity of theory
to guide those who would try cases.2 That this lacuna goes unrecognized does not make it any less so. This essay argues that great
military thinkers articulate theories of conflict that contain vital lessons for the trial lawyer.
A general theory of conflict should discover the fundamental rules that govern any type of competitive enterprise, including
litigation. Let’s see what some thinkers, ancient and modern, have to say.
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and skirmishing, not by feints, but by the battle.
The battle is the sine qua non of the decision. Let’s listen to
Clausewitz:
What is the battle? It is a struggle by the main force . . .
it is a struggle for real victory, waged with all available
strength.9
[S]ince the essence of war is fighting, and since the
battle is the fight of the main force, the battle must
always be considered as the true center of gravity
(schwerpunkt) of the war.10
[T]he very concept of war will permit us to make the
following unequivocal statements:
1. Destruction of the enemy forces is the overriding
principle of war, and, so far as positive action is con‑
cerned, the principal way to achieve our object.
2. Such destruction of forces can usually be accom‑
plished only by fighting.

ct and the
al Defense
by Joseph W. Varela

I. Clausewitz’s Theory of the Battle
Carl von Clausewitz (1780-1831) was a Prussian nobleman who
fought in the Napoleonic wars. His most important work, On
War,3 remains the Western world’s most-studied treatise on
conflict. Its influence extends beyond the Western nations, and
beyond the military profession.4 We might see what advice he
offers the trial lawyer.
Clausewitz is regarded with some reason as the prophet and ad‑
vocate of total war.5 Clausewitz defines war as an “act of force to
compel our enemy to do our will.”6 The proper aim of warfare is
nothing less than the “destruction of the enemy’s forces,” which
means that those forces are to be “put in such a condition that
they can no longer carry on the fight.”7 If this is the proper aim
of warfare, Clausewitz holds that the only allowable means is
combat.8 And disputes are to be decided, not by maneuvering

3. Only major engagements involving all forces lead
to major success.
4. The greatest successes are obtained where all engage‑
ments coalesce into one great battle.11
(Emphasis in original). It is clear that Clausewitz envisions
conflict as the meeting of the main forces of the opponents in
decisive battles. He plainly advises that the “decisive point” must
be identified, and the main strength of the attack be concen‑
trated there.12 Although Clausewitz does allow that at times, a
demonstration of willingness and ability to fight a battle can
accomplish an objective, e.g. to cause the enemy to abandon a
position,13 and that possible engagements sometimes have to be
taken as seriously by the enemy as real ones,14 he sternly rejects
surprise15 and deception16 as legitimate means of waging war.
Clausewitz does not disdain to use such tactics out of a sense of
honor or fair play; it is rather that conflict is simply unimagi‑
nable without battle and slaughter:
Kind-hearted people might of course think there was
some ingenious way to disarm or defeat an enemy
without too much bloodshed, and might imagine
that this is the true goal of the art of war. Pleasant as
it sounds, it is a fallacy that must be exposed ...17
We are not interested in generals who win victories
without bloodshed.18
Although Clausewitz himself notes the similarity of warfare to
litigation,19 he has no patience for some of the tactics recognized
by the experienced trial lawyer, such as surprise and deception.20
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Close reading of On War also gives the strong impression that
Clausewitz would not approve of our pleading a case. He of all
people would advise the beginning lawyer to prepare assiduously
for trial, marshal all available resources, and then charge straight
up the courthouse steps, to engage in all-consuming courtroom
battles in which the goal is “destruction of the enemy’s forces”
in head-on collisions.

Sun Tzu instructs us that we must first concentrate on defense,
i.e., make ourselves invulnerable to attack, before ourselves
attacking:

Pick a jury, slug it out with the prosecutor and may the best man
win. Most prosecutors think like Clausewitz, and try their cases
accordingly. Should defense lawyers?

Those skilled in defense hide themselves in the most
secret recesses of the Earth;

II. Sun Tzu: Maneuver and Deception
Sun Tzu was a Chinese general and military thinker who is
generally thought to have lived in the fifth century B.C.21 His
The Art of War 22 was written as a guide to Chinese military
leaders. It has been read in East Asia since it was written, and has
been available in Russian for centuries, but only in 1905 was it
translated into English. As is the case with Clausewitz, it is also
widely applied in areas removed from military matters.23
Sun Tzu differs sharply from Clausewitz in his prescription of
the means of conflict:
[T]o gain a hundred victories in a hundred battles is
not the highest excellence;
To subjugate the enemy’s army without doing battle
is the highest of excellence.24

In ancient times, those skilled in warfare made them‑
selves invincible and then waited for the enemy to
become vulnerable ...

Those skilled in attack flash forth from the highest
reaches of the Heavens ...
Therefore, they are able to protect themselves and
achieve complete victory.28
Never does he advise engaging in tactics other than battle out
of a position of weakness, nor does he suggest that deception
can substitute for preparation. The emphasis is always on
first limiting your own vulnerability, and then exploiting the
opponent’s.
In yet another area germane to the trial lawyer, that of the role
of stratagem, surprise and deception, Sun Tzu strongly disagrees
with Clausewitz. Recall that the Prussian rejected the use of de‑
ception, not out of any sense of honor or fair play, but because
he could not imagine it contributing to victory. But for Sun Tzu,
secrecy and the ability to dissemble are virtues; deception is not
merely a useful stratagem; conflict is deception:
Warfare is the Way of deception.

But he is no shrinking violet when fighting must be done;25
most of The Art of War and in particular Chapter VII (“Armed
Struggle”) is about preparations for and conduct of battle. He
treats battle as only one of many options to be employed in con‑
flict, indeed, as a last resort rather than as invariably necessary
to resolve conflict. Not only do the two thinkers disagree on the
necessity of battle; they also differ on where the battle is to be
fought. Clausewitz requires that the commander concentrate all
his forces where the enemy is the strongest, in order to provoke
a decisive battle. Sun Tzu would have us do the opposite.
To be certain to take what you attack, attack where the
enemy cannot defend.
To be certain of safety when defending, defend where
the enemy cannot attack.26
He is telling trial lawyers to focus on the weak points of the
prosecution’s case, not necessarily the strong ones. If the witness’
identification is strong, focus on his credibility. If you can’t at‑
tack the search, attack the factors of possession.27 If the evidence
of guilt is overwhelming, work on punishment issues. If you
don’t have an expert, use the prosecutor’s expert to help you.
There is no “damn-the-torpedoes” headlong rush to victory.
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Therefore, if able, appear unable; if active, appear not
active; if near, appear far; if far, appear near.
If they have advantage, entice them; if they are con‑
fused, take them; if they are substantial, prepare for
them; if they are strong, avoid them; if they are angry,
disturb them.29
It is safe to say that were Sun Tzu a defense lawyer, he would
not approve of the passage of any reciprocal discovery statute.
Pervading the entire work are the value of secrecy and the worth
of dissembling. In practical terms, for the trial lawyer this means
not letting the prosecution know any more about our case than
we have to. A prosecutor who knows nothing about our defense
knows neither where to attack our case, nor how to make his
case safe from attack.
The place of battle must not be made known to the
enemy.
If it is not known, then the enemy must prepare to
defend many places.

If he prepares to defend many places, then the forces
will be few in number.
Therefore, if he prepares to defend the front, the back
will be weak.
If he prepares to defend the back, the front will be
weak.
If he prepares to defend the left, the right will be
weak.

Suppress evidence, discover an informant’s identity, make a
presentation to a grand jury, dig up a witness’ criminal record.
The experienced lawyer knows that dismissals so obtained are
greater victories than acquittals after trials. Trial lawyers like to
try cases, but our clients prefer not to be tried at all.
Keep your client out of court. Win without fighting the
Clausewitzian battle if you can. “To subjugate the prosecutor
without doing battle is the highest of excellence.” That’s Sun
Tzu’s advice.

If he prepares to defend the right, the left will be
weak.

III. Musashi and the Mind of the Opponent

If he prepares to defend everywhere, everywhere will
be weak.30

Miyamoto Musashi (1584 -1645) was the great Japanese wander‑
ing Samurai and master of Kenjutsu. His Book of Five Rings33 is
primarily a treatise on swordsmanship, but it has been reprinted
in various languages and is studied as a general approach to
conflict. One of his principles in particular has relevance for
the trial lawyer.

Substitute “the prosecutor” for “the enemy” in the above passage,
and see how relevant it is to our practice. If we give away our
defense(s), either by loose lips or as required by any applicable
discovery rules, we will always lose this advantage. The pros‑
ecutor who knows nothing about our intended defense can be
kept off balance.
To try a case or plead it? Sun Tzu would have no problem with
pleading a case that should be pled:

Musashi held that:
“To become the enemy” means to think yourself into
the enemy’s position.34
Musashi wants us to perform a kind of thought experiment.

One who knows when he can fight, and when he can‑
not fight, will be victorious.31
His definition of “victory” is obviously situational and is cor‑
respondingly less rigid than is that of Clausewitz, for whom, as
we have seen, victory in each conflict is not less than “destruction
of the enemy’s forces.”
An important distinction must be made here. Sun Tzu is not
saying that one must know when he will win, and then fight; and
when he will lose, and then surrender. We do not always have to
choose between battle and capitulation. One can know when not
to fight and still be victorious. To put it another way, Sun Tzu
is telling us that there is also victory in knowing when not to
take a case to trial. And which experienced defense lawyer would
disagree? Sometimes pleading a case for 20 years imprisonment
is a victory— but only if done by one who “knows when he can
fight, and when he cannot fight.”
Sun Tzu is telling the trial lawyer that victory can be achieved,
many times and in many different ways, without a courtroom
battle. Indeed, by his rules, the greatest victories are achieved
outside the courtroom:
True excellence is to plan secretly, to move surrepti‑
tiously, to foil the enemy’s intentions and balk his
schemes, so that at last the day may be won without
shedding a drop of blood.32

To prepare to fight the prosecutor in court, the lawyer should
ask himself, “How would I try this case if I were the prosecutor?”
Sit down and do some hard thinking: “become the prosecutor.”
Imagine yourself as the opposing lawyer, going through each
element of the case and each witness. Write the prosecutor’s
opening statement in your mind. What is the prosecutor’s theory
of guilt? What will he ask each witness to prove? How will he lay
the evidentiary foundations? How will he meet your objections?
Defense lawyers that have former careers as prosecutors may
have an advantage here, but any lawyer with experience can,
given some thought, put himself in the place of his opponent
and anticipate his moves. This will confer an advantage when
the trial is underway.

IV. John Boyd’s Time-Based Theory of
Conflict
America’s most influential military thinker35 was an Air Force
colonel, John Boyd (1927-1997). As a fighter pilot in Korea,
he noticed that while the Soviet MiG-15 was superior to the
very similar American F-86 in acceleration, climbing, altitude
and turning radius, the latter consistently outfought the MiG.
Some of this difference could be explained by pilot training and
experience, but Boyd suspected material causes as well.
Boyd applied the laws of thermodynamics to the problem and
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wrote equations that, for the first time, made the way aircraft
were designed and flown a quantitative science. This he called
the “Energy-Maneuverability Theory” of aircraft performance.
His most fundamental discovery indicated that while the MiG15 appeared better in the ways that traditionally measured the
performance of fighting aircraft, the F-86 could change its direc‑
tion quicker than the MiG. In other words, the F-86 pilot could
act and react quicker than his adversary, giving him a decisive
advantage in combat. The lesson Boyd discerned was that all
else being equal, the pilot with the more maneuverable aircraft
would live to fight another day.
Boyd expanded his discovery into a general theory and pre‑
pared an oral briefing for military officers called “Patterns of
Conflict.”36 The heart of the briefing was his articulation of the
now-famous “OODA Loop”: Observe, Orient, Decide, Act. This
idea was the first explicit recognition in the history of military
thought that time itself was central to conflict. More precisely,
Boyd showed that conflict is a struggle to control the tempo
of battle. Who can more quickly observe the situation, orient
himself, decide what to do, and take timely action, disorients
his opponent and wins. Boyd saw that maneuverability was as
important to great armies in the field as it was to individual
dueling pilots.37 This time-based theory of conflict was adopted
by Army and Marine Corps tacticians, and directed the disposi‑
tion of coalition forces in both Iraq wars.38
Boyd’s theory has been applied on the battlefield and in busi‑
ness,39 but I am most interested in its application for the defense
lawyer.
It seems to me that we are frequently guilty of letting the
prosecution dictate the pace of a criminal case. Think of the
typical situation. By the time we make our first appearance in
court, the prosecutor has prepared a file in which there is an
offense report and, frequently, witness statements. The police
report itself represents an investigation in which witnesses have
been interviewed and their statements filtered by Government
agents. Our new client may have already been interviewed and
his statement recorded. A search may have been conducted and
incriminating records or tangible items seized. Some of these
items may have already been sent to Government labs for analy‑
sis. There is a list of the client’s prior convictions. There may
already be publicity which has broadcast only the prosecution’s
version of events. In contrast, the defense lawyer will usually have
had no opportunity to do any work by the first setting, and is
in the unenviable position of being, in Boyd’s terms, behind the
prosecutor’s OODA Loop.
A lawyer unversed in conflict theory may succumb to the tempta‑
tion to “reset the case and see if the offer gets better.” And when
he arrives at the arraignment setting having done nothing in
the interim, the prosecutor has discovered his client’s out-ofstate criminal record, or has found more victims, or has dug up
extraneouses, or has otherwise compounded the defendant’s
problems. There is every reason for the offer to get worse.
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How would Col. Boyd advise us? He would tell us to “get inside
the prosecution’s OODA Loop.”
There is often some advantage to be gained from putting in
considerable effort early in the case. Prosecutors seem to be
used to the feeling of being ahead of the defense in time, and
any indication that they are falling behind upsets them. They
become disconcerted when it dawns on them that the defense
knows more about one of their witnesses than they do, or when
some legal research shows they have an admissibility problem
they haven’t yet considered, or when the defense otherwise
demonstrates that it is pulling ahead.
We can investigate the prosecutor’s witnesses before they even
know who ours are, or even whether we have witnesses. A pro‑
saic enough example is one that I observed years ago: A burglary
was committed in which there was only one eyewitness, who
was not the homeowner. The witness made a positive identifica‑
tion because he knew the defendant from the neighborhood.
(There was no other evidence such as recovered property or a
confession.) The name and date of birth of the witness were
in the offense report. The defense lawyer quickly investigated
the witness’ criminal record, discovered three trips to the pen
for admissible crimes,40 and subpoenaed the pen packets from
TDCJ. By the next setting, the defense lawyer was able to lay
the witness’ three pen packets on the table next to the State’s
file. The offer went down.
If you have a search or arrest warrant that is vulnerable, why not
file a motion to suppress and a memorandum as early as pos‑
sible? Although you are giving advance notice of your defense,
the State can’t patch things up, because the inquiry is limited
to the four corners of the warrant or affidavit.41 They may cut
their offer or even dismiss the case.
Go to the scene and get photos early. Prosecutors do this on
the eve of trial, if at all. Sometimes your investigation will yield
evidence that contradicts the prosecutor’s witnesses, but in any
event, you are demonstrating that you are working the case
harder than the prosecutor. As Boyd would say, you are getting
inside his OODA loop.

V. Conclusion
Traditional legal education in America, even in courses where
litigation skills are stressed, fails to equip lawyers with the
theoretical tools to consider litigation as a specialized case of
conflict. Texts on warfare by great military thinkers offer general
theories of conflict to guide action in any competitive field of
endeavor. These works can be profitably meditated upon by
trial lawyers seeking guidance in solving the problems presented
by litigation.

NOTE: This article first appeared in The Defender, a publication
of the Harris County Criminal Lawyers Association, in December
2005. Reprinted with permission from the Harris County Criminal
Lawyers Association.
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Try
Cases,
Have Fun,
Win
More!

A

lright, put down those law books and listen up.
You are smarter than me, you know more law than
me, and you are a better lawyer. Now, can we talk
a little?

what we’ve been getting”. Why my need to share these thoughts?
Probably a little selfishness, because venting will force me to
“walk the walk” and hopefully make us all think a little about
more about striving to be better lawyers.

I hate the thought of trying to share something
that I think is important with lawyers, as opposed
to strangers. I would rather talk to 25 people I don’t know than
25 lawyers any day. Why? The answer might explain why jurors
and judges often suffer extreme boredom when lawyers open
their mouths.

After a person I know to be a good judge spoke at a seminar
last year, I heard one of the attendees remark, “He’s just preach‑
ing to the choir”. Maybe he was, but the choir at my church needs
just as much (and sometimes more) “preachin” than anyone.
The preacher wants to spread the word. But who preaches to
the preacher? Does he get any benefit from all his preaching?
Maybe it holds him accountable. It makes it very difficult to
preach one thing and do another. And so, as Toby Keith sang
it, “I will preach on”.

Soliloquy: “What do I want to tell these people and why
would I want to tell them”? I think I want to say that if we try
more cases and have fun doing it, we will win more. But there
is more to it than that. As George Roland, Lawyer, used to say,
“If we keep doing what we’ve been doing, we’ll keep getting
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Being a criminal defense lawyer is not the same thing as be‑
ing a “businessman with a law license.” You’ve no doubt seen

the “businessman” type: get those court appointments or take
a few hundred dollars from some guy who thinks he is paying
a “lawyer,” only to quickly plead the client guilty without regard
to the merits of the client’s case. Even better are the lawyers that
“milk’em” over time and then plead’em. And then you hear all
those excuses that he gives trying to justify his actions: “I’ve got
to do what is best for my client” “He only paid me $2,500.00
and didn’t pay me for a trial” blah, blah, blah. Have you seen
and heard those lawyers out in the halls of the courtroom using
all kinds of words and phrases to twist arms for a guilty plea?
It just makes you sick doesn’t it? Sometimes, you just want to
say, “What the hell are you doing? You are supposed to be a
lawyer”.
Our brains are kind of funny because we can put a thought
in them and make it happen if we really want too. People, our
clients, do it all the time. If we want to get out of something
bad enough, whether it is school, work, or a trial, we can make
it happen. I was in Sherman, Texas the other day and I met
a young lawyer named John Hunter Smith (he goes by two
names so I had to enter his first name in my “crackberry” as
JohnHunter) who had a DWI with a blood test set for trial. He
was kind of going back and forth trying to decide what to do.
He said, “I hate to just plead it. I just have this feeling they can’t
prove it”. John Hunter’s client had nothing to lose, except 30 days
as a term and condition if the judge set punishment. Well, the
State couldn’t prove it and John Hunter got his case dismissed
because he had the courage it takes to be a Trial Lawyer. John
Hunter didn’t give into any fear or selfish thoughts and his cli‑
ent should be very happy. I hope John Hunter can convey how
important it is to have all that baggage expunged. After all, who
knows better than us about how these charges affect people’s
lives? Just so you know, the “crackberry” is the name my friends
call my blackberry. I decided that day that I liked John Hunter
and when I got out to my car, I entered his name and number
in my crackberry under the category “Lawyer.” If we are in this
for the money, we are in the wrong business.
Anyway, it seems to me that if we are going to call ourselves
Criminal Defense Lawyers, then it is our duty to recommend
that our client’s plead “Not Guilty” and try cases. And before
you start whining, I didn’t say to try every case. But if we are
taking court appointments or taking money from people who
are charged with crimes, then we should be trying some cases.
Is six jury trials per year too much to ask? Actually, only six in
a year is embarrassing, but it is a start for most of us. But you
say, “He blew over the legal limit”. Since when do you believe
what that silly machine has to say? Do you think the prosecutors
know when they look at their trial docket, which lawyers have
the courage and which ones don’t? Do you think the prosecutors
know, when they are giving you a so-called, “plea bargain,” that
you are never going to plead “not guilty” to a jury? They know
it and they laugh behind your back.

And by the way, look up the word “bargain” sometime. What
are we going to get for our client in the exchange for his plea
of guilty? What value should we place on our client’s waiver
of rights and plea of guilty? That piece of paper called a judg‑
ment can and will change a person’s life. “Well, he shouldn’t
have been drinking.” “He put his foot down three times and
drove the wrong way down the road.” So? The jury said, “Not
Guilty”. Got to get rid of that prosecutorial mentality. Have we
done things in life and not had to pay with that piece of paper?
Did we learn from it? Did we go on with our life? Did we turn
out O.K.? I knew a guy in college that would steal fishing tackle
from T.G. and Y. Luckily, he didn’t get caught and he was still
able to fulfill his dream and become a Highway Patrolman. And
we have clients that can’t get an apartment or a job because
someone pled them to a “Theft by Check”. Now, you may want
to say something like, “I’ve got to do what my client wants me
to do”. But we know the truth, don’t we? Whether it is pleading
guilty or not, most of the time our clients do what we want
them to do. Put that thought in that brain about what you are
going to do and it gets done.
Once there was a very timid schoolteacher who blew a .14
and didn’t want to go to trial. After her husband and I talked
her into going to trial, she was found “not guilty”. Some of you
don’t like me right now, do you? Sometimes I’m not too happy
with myself either. This job that we’ve accepted is not easy. It
takes courage to be a Criminal Defense Lawyer. Courage requires
us to deal with our fears (hopefully without alcohol). I picked
up a T-shirt in Wyoming that said, “Without Fear, There is No
Courage”. Sounds right to me. You tough lawyers don’t have
any fears, do you? Sometimes we are afraid to admit that we are
scared. Our fears can be our friend. What are some of the fears
that we deal with? Fear of looking stupid; fear of losing; fear of
the unknown; fear of taking risks; fear of the jury trial. Why is
there much less anxiety with a trial before the court? Why is it
that a jury trial win is so much more rewarding than a bench
trial win? Most of you know what it is like to win. It gives us
that extra spring in our step. It makes us want to do a little jig
like Jerry Lewis in Nutty Professor. Can you see it? Can you do
it? You’ve got to hold your elbows down at your side and then
swing your arms up and around and look kind of funny while
you are doing it. Lydia Clay-Jackson did a little jig recently.
What do you do before your jury trial or a big race? Throw
up? Go to the bathroom? Slam down an energy drink? Have you
ever seen a porta-potty just before a Mountain Bike race or a
Marathon? It ain’t pretty. No, don’t tell me about drinking whis‑
key because you don’t need it. I want my lawyer to have those
pre-game butterflies. Like Clarence Mock from Nebraska once
told us, “Ohhh, what the hell, just go ahead and do it anyway”.
It was his stress relieving jury selection chant. Yes, even the good
lawyers deal with the same fears we do. Most of us don’t have
that Bob Hinton voice, the quick mind of David Guinn, the Rick
Hagen or Reagan Wynn brain, or the Dan Hurley white hair.
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We can’t be any of them. Should we just pack our bags and go
home? I guess we are stuck with what God gave us. Bald, ugly,
fat, whatever, WE have got what it takes to win. (But don’t give
up on taking care or yourself either. I believe we should take care
of ourselves first). Each of us has been given our talents, right?
We just have to be ourselves and use them. When we are really
ourselves, when we are really “real”, as opposed to being fake,
we will win more. Now, some of us have been so busy trying to
be like the “lawyer”, we’ve been trained to believe we are sup‑
posed to be, that we have forgotten how to be ourselves. Let’s
talk about some bad memories? “An opening statement is like
a roadmap…it is not evidence” or after complete silence to a
question like, “will you presume my client innocent?” “I take it
by your silence that you would…” (You’ve got some good jurors
now!) You heard something like that last week, didn’t you? Even
an inexperienced lawyer who has the guts to plead “not guilty”
to a jury will win if he cares about his client. A jury told a friend
of mine after a trial years ago, “Mr. Lawyer, we found your client
“not guilty” in spite of you”. When we plead our clients guilty,
our clients will be found guilty and a win doesn’t necessarily
require a “not guilty” verdict.
Although I graduated from law school in 1988, I didn’t re‑
ally become a lawyer until later. I’m willing to listen to other
lawyers as long as they don’t bore me while acting intellectual.
I believe that we all should continue to search for ways to get
better at this job because we’ve accepted a responsibility to the
people. I’m thankful for all the real lawyers that had patience
with me early on and wish that I could “take back” or change
some things I’ve done in this life as a lawyer and as a person.
If your heart isn’t in this job we’ve accepted, please consider
making more money doing something else and get out of the
way of a lawyer who cares.
One more thing while I’ve got the floor- I’ve heard that
judges read this magazine. We do have some good judges in
Texas, but we’ve been lucky. Unfortunately, politics has made it
possible for a very motivated person to become a judge even if
he is motivated by the wrong reasons. It is even more important
in these times to trust yourself and to trust the jury. When it
comes right down to it, in this current political world, our best
chance of winning is with a jury, and acting “lawyerly” is the
last thing the jury wants to see or hear. Try more cases, and have
fun doing it. That is all, for now.
Tony was born in Lubbock in 1961 and made it
back to attend Texas Tech University. He graduated from South Texas College of Law in 1988. In
1999, Tony spent a month at the Trial Lawyer’s
College in Wyoming in his search to become a
better lawyer. As a result of listening and learning
from other lawyers, he has received more than
(20) “Not Guilty” verdicts along with several
Grand Jury “No Bills” in the last two years. He
and his wife Kim have three children and live in
McKinney, Texas. So far, Tony has been unable
to persuade Kim to move to Lubbock.
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continued from page 13

of the warrant service Cooper performed,
the question is whether he is properly con‑
sidered a victim. If not, the appropriate loss
amount for sentencing purposes is $64,000,
the Lummus scheme money for which the
City received no value.
The application notes define a victim as ‘(A)
any person who sustained any part of the ac‑
tual loss determined under subsection (b)(1);
or (B) any individual who sustained bodily
injury as a result of the offense. “Person” in‑
cludes individuals, corporations, companies,
associations, firms, partnerships, societies,
and joint stock companies.’ USSG §2B1.1
cmt. n.1. We believe this definition includes
someone in Cooper’s position.
Cooper’s agreement to participate in Geeslin’s scheme to
defraud the City does not preclude the district court’s de‑
termination that he was a victim because it was not entirely
voluntary. Geeslin was Cooper’s superior and controlled access
to the warrant service program. It is unclear what new value
Cooper would receive for agreeing to Geeslin’s scheme, as his
participation was already accomplishing the goals of staying
in his employer’s good graces and receiving money. In that he
received nothing new, Cooper’s agreement looks less like a quid
pro quo and more like an assent to extortion.
***
Given the rare circumstances in this case, the
district court correctly sentenced within the
Guidelines range and its sentence is entitled
to a presumption of reasonableness. See
Mares, 402 F.3d at 519.
For the aforementioned reasons, we AFFIRM
the sentence.
The question that this case does not address is whether the
Chief has any money with which to make restitution. That is
often the practical problem which gets lost when the govern‑
ment, the probation officer and the district court are all trying
to determine what the total amount of restitution is. While one
thing is probably certain, Cooper isn’t going to get the benefit
of this opinion.

2006.2007 TCDLA Nominating Committee
New Slate of Officers and Board Candidates
directors
name

1st term ends

2nd term ends

county

district

**Vacant				
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
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18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

H. Thomas Hirsch
2008		
Mark S. Snodgrass
2007		
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Martin L. LeNoir 		
2007
Tom Pappas
2008		
Susan Anderson
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett
2007		
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Ronald Emmett Harris
2007		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Lydia Clay-Jackson
2009		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Chris Samuelson (unexp. term)		
2007
Mike Charlton		
2009
Doug Murphy
2009		
Dan Cogdell
2009		

1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
11
12
12
12
13
13
14
14
14
14
14
14
14

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Uvalde
Nueces
Webb
Cameron
Jefferson
Montgomery
Harris
Harris
Harris
Harris
At large
Harris
Harris

associate directors
name
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Bluford Sanders
Tip Hargrove
Pat Metze
Jason Butscher
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Guillermo Gonzalez
Harold J. Danford
Jim Granberry
Ray Merino
Jarrod Walker
Clay Conrad

1st or 2nd term
2
(unexpired term)
1
2
1
1
1
1
1
1
2
1
1
1
2
1

county

district

El Paso		
Tom Green		
Lubbock		
Grayson		
Collin		
Tarrant		
Dallas		
Dallas		
Gregg		
Gregg		
Travis		
Kerr 		
Nueces		
Hidalgo		
Montgomery		
Harris		

1
2
3
4
5
5
6
6
7
7
9
11
12
12
13
14

*New board members are designated in gray.
** No one appointed in this district.

2006.2007 officers
President
Robert “Bobby” Lerma, Brownsville

2nd Vice-President
Stanley Schneider, Houston

Editor, Significant Decisions Report
Cynthia Hampton, Austin

President-Elect
Craig Jett, Dallas

Treasurer
Willliam Harris, Ft. Worth

Editor, VOICE for the Defense
pending

1st Vice-President
H.F. “Rick” Hagen, Denton		

Secretary
Keith Hampton, Austin
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CAUSE NO.
THE STATE OF TEXAS				
						
V.						
						
DEFENDANT 				
		

§		
§
§		
§
§		

IN THE ____________COURT
OF
_____________COUNTY, TEXAS

MOTION TO PROHIBIT POLICE OFFICER OPINION TESTIMONY
ON RELIABILITY, ACCURACY AND RESULTS OF STANDARDIZED
FIELD SOBRIETY TESTS UNDER TEX.R.EVID. R. 702

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant, in the above-styled and numbered cause, by and through his undersigned counsel
and moves to prohibit the admission of any and all police officer expert opinion testimony under the authority of
Tex.R.Evid. 702, on the alleged reliability, accuracy and results of standardized field sobriety tests. In support hereof,
the Defendant would show:
I.
The relief requested is proper under Tex.R.Evid. 702 which provides:
If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, or training or education
may testify thereto in the form of an opinion or otherwise.
Kumho Tire, Ltd. Et Al. vs. Carmichael, 526 U.S. , 119 S. Ct. 1167 (1999), Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579, 113 S. Ct. 2786 (1993), Kelly v. State, 824 S.W.2d 568 (Tex.Crim.App. 1997) and Hartman v. State,
946 S.W.2d 60 (Tex.Crim.App. 1997) (overruled in part on other grounds), also provide additional authority that the
requested relief is appropriate absent the prosecution proving by “clear and convincing evidence” that the standardized
field sobriety tests given the Defendant in this case were not only reliable and accurate indicators of intoxication, but
also, relevant. See, Kelly at 824 S.W.2d 568.
II.
“Clear and convincing evidence,” under Texas law is defined as “that measure or degree of proof which will produce
in the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought to be established.”
State v. Addington, 588 S.W.2d 569 (Tex. 1979). See also, Tex. Fam. Code Ann. §101.007 (West 1999) (“`clear and
convincing evidence’ means the measure or degree of proof that will produce in the mind of the trier of fact a firm
belief or conviction as to the truth of the allegations sought to be established.”)
III.
Kumho makes clear that the trial judge’s obligation to act as “gatekeeper” by precluding the admission of evidence
not found to be accurate, reliable, and relevant by clear and convincing evidence not only applies to testimony based
on “scientific” knowledge, but also, to testimony based on “technical” and “other specialized” “knowledge”. Id. 119 S.
Ct. at 1171.
IV.
In the case herein, the arresting officer on the roadside instructed the Defendant to perform the following tests:
1.
horizontal gaze nystagmus;
2.
one leg stand;
3.
walk and turn;
4.
Rhomberg (head tilt); and,
5.
nose touch.
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V.
Also, the video officer at the station instructed the Defendant to perform the following tests:
1.
2.
3.
4.
5.

one leg stand;
walk and turn;
Rhomberg (head tilt);
nose touch; and,
reading.
VI.

The State has provided notice to the Defendant that it intends to offer police officer expert opinion testimony
that the aforementioned tests are accurate, reliable, and relevant indicators of intoxication, and that the Defendant’s
performance thereon was proof of intoxication. More specifically, the State’s theory on the alleged relevance of the
tests is that they can determine, both accurately and reliably, by clear and convincing evidence, that the Defendant
lost the normal use of either his mental or physical faculties because of intoxication. Additionally, it is the state’s
proposition on the Defendant’s performance on the tests is that the officer, by clear and convincing evidence, is
qualified as an expert by his training, experience and knowledge, to testify implicitly that:
1.

there is a correlation between a test subject’s performance and intoxication;

2.

the correlation is based upon information and knowledge learned from his experience and training; and

3.
based upon 1 and 2, his opinion that Defendant’s performance indicated a loss of normal use of 		
mental and/or physical faculties because of intoxication.
VII.
The accuracy and reliability of the officer is expert opinion testimony must be evaluated in terms of the meth‑
odology, technique or specialized knowledge relied upon by the officer in formulating the opinion. The Daubert
Court discussed that four factors — testing, peer review, error rates, and acceptability in the scientific community
— can prove helpful in determining the reliability of a particular scientific theory or technique for admissibility
purposes. Daubert 509 U.S. at 593-594. In Kumho, the Court held a Rule 702 inquiry is to be a “flexible one” and that
the Daubert factors do not constitute a definitive checklist or test and that the gatekeeping inquiry must be tied to
the particular facts. Kumho, 119 S.Ct. at 1175. Accordingly, the gatekeeper focus must be on the nature of the issue,
the expert’s particular expertise, as well as on the subject of the testimony. Id.
VIII.
The Kumho Court further held that Rule 702 “establishes a standard of evidentiary reliability. It requires a valid
... connection to the pertinent inquiry as a precondition to admissibility. And where such testimony’s factual basis,
data, principles, methods, or their application are called sufficiently into question, the trial judge must determine
whether the testimony has a ‘reliable basis’ in knowledge and experiences of the relevant discipline.” Kumho at 1175
(emphasis added). Here, the Kumho Court said that the trial judge may also consider:
1.

whether a theory or technique ... can be (and has been) tested;

2.

whether it has been subjected to peer review and publication;

3.

whether, in request to a particular technique, there is a high known or a potential rate of error and 		
whether these are standards controlling the technique operation; and,

4.

whether the theory or technique enjoys general acceptance within a relevant scientific community.

The above is not the exclusive list of factors to be considered in determining “reliability”. The trial court, however,
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must limit the inquiry by being tied to the facts of the particular case.” Moreover, the trial court must note that noth‑
ing in Daubert, Kumho, Kelly and Rule 702 requires a court to admit opinion testimony that is connected to existing
data only by the ipse dixit of the expert. Kumho at 1179.
IX.
In the case at bar, the government can not satisfy, by clear and convincing evidence, the reliability, accuracy, or
relevancy predicates for the admission of expert officer opinion testimony for the standardized sobriety tests given
or the Defendant’s performance on them for the following reasons:
1.1. There is not a substantial factual basis as to what an average intoxicated person’s performance would be
where a pretest practice session was not allowed;
1.2. There is not a substantial factual basis as to what an average non-intoxicated and uncoordinated person’s
performance would be where a pretest practice session was not allowed;
1.3. There is not a substantial basis for believing the tests can distinguish between an intoxicated person’s per-	
formance and the normal mental and/or physical faculties of a normally coordinated and/or normally un
coordinated non-intoxicated persons performance of the tests;
1.4. There is not a substantial factual basis for believing the witness possesses any specialized medical/scientific
training to proffer an expert opinion;
1.5. There is not a substantial basis for knowing what the Defendant’s normal mental and/or physical faculties
were supposed to be at the time of police testing in order to property and relevantly compare his normal
unpracticed performance and the performance observed;
1.6. There is not a substantial basis to believe that these test were medically tested to be medically reliable and
accurate;
1.7. There is not a substantial basis and believe that these tests have been subjected to meaningful peer review;
1.8. There is substantial basis to believe that these tests have a substantial rate of error;
1.9. There is not a substantial basis for believing that these tests have been universally accepted within the medi-	
cal and/or scientific community as being accurate and reliable indicators of a person being intoxicated to
the exclusion of other non-intoxicated reasons for not having the same normal mental and/or physical
faculties of a perfectly average fictitious person;
1.10. There is not a substantial basis for believing that either the methodology or technique utilized by the wit-	
ness can be correlated to explicitly distinguish between the test performance of an intoxicated person and
a perfectly average non-intoxicated person, and then to implicitly correlate those performances and the
performance of the Defendant in this case.
PRAYER
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that this Honorable Court prohibit
police officer expert opinion testimony on standardized field sobriety test reliability and accuracy on the Defendant’s
performance on the tests given.
Respectfully submitted,

By: _________________________________________________________________
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CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the above and foregoing Motion has been hand-delivered
or mailed, postage prepaid, to the CrimDA/CtyAtty of ______________- County, Texas on the _____ day of
___________, 200__.

CAUSE NO.
THE STATE OF TEXAS				
						
V.						
						
DEFENDANT 				

§		
§
§		
§
§		

IN THE ____________-COURT
OF
_____________COUNTY, TEXAS

ORDER

On this day came on to be heard the Defendant’s Motion to Prohibit Police Officer Opinion Testimony on
Reliability, Accuracy and Results of Standardized Field Sobriety Tests Under Tex.R.Evid. 702, and after hearing the
same it is hereby:
			
______________GRANTED.
______________DENIED.

SIGNED on ____________________________________

.

______________________________________________
JUDGE PRESIDING
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SUPREME COURT
Cert to. 9th Circuit – Reversed/Remanded.
BIA must first consider aliens’ fear of persecution as it impacts eligibility for asylum.
Gonzales v. Thomas, __U.S. 126 S.Ct. 1613 (2006); Opinion: Per Curiam (9-0).

Cynthia Hampton

Aliens, Michelle Thomas and her immediate family, applied for asylum because they
feared persecution in their native South Africa due to their political opinions and member‑
ship in a particular social group. The social groups to which Thomas claimed membership
were the Caucasian race and her particular family. The Immigration Judge rejected Thomas’
request for asylum and the Board of Immigration Appeals (“BIA”) affirmed. The 9th Cir‑
cuit held en banc that a family may constitute a social group for the purpose of receiving
asylum. The Solicitor General requested a grant of certiorari to determine whether the 9th
Circuit erred in issuing a holding without first letting the BIA resolve relevant statutory
questions.
Held: The 9th Circuit was required to remand the case to the BIA to consider the eligibility of aliens for asylum based upon the aliens’ fear of persecution due to membership
of a particular family. Court reasoned there was no special circumstance that warranted
the appellate court’s determination in the first instance and there were still factual matters
that needed to be determined by the BIA.
Cert to 5th Circuit – Vacated & Remanded.
Conviction for simple felony POCS not a “Controlled Substance Offense” under Guide‑
lines.
Salinas v. United States, __U.S.__, 126 S.Ct. 1675 (2006); Opinion: Per Curiam (9-0).

Mike Charlton

Salinas pled guilty to two counts of bank robbery and one count of felony possession of a
controlled substance in U.S. district court. On appeal the 5th Circuit, applying the Sentencing
Guidelines, affirmed the conviction and modified his sentence. The Court applied a height‑
ened standard under the career offender §4B1.1 guidelines, which provide that a sentence
is to be heightened if “the instant offense of conviction is a felony that is … a controlled
substance offense.” §4B1.2(b) of the Sentencing Guidelines defines a controlled substance
offense as including state and/or federal felonies prohibiting, “possession of a controlled
substance with the intent to manufacture, import, export, distribute or dispense.”
Held: A conviction for simple felony possession of a controlled substance is not a
“controlled substance offense” under the United States Sentencing Guidelines §§4B1.1
and 4B1.2(b). The Court held that because Salinas’ offense did not meet the definitional re‑
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quirement set forth in the Sentencing Guidelines the 5th Circuit
erred in treating his controlled substance possession conviction
as a controlled substance offense. Judgment is vacated and re‑
manded back to the 5th Circuit for further consideration.
Cert. to 11th Circuit – Affirmed.
District Court has Authority to Dismiss, Sua Sponte, a Habeas
Petition that is Untimely.
Day v. McDonough, __U.S.__, 126 S.Ct. 1675 (2006); Opinion:
Ginsburg (5-4); Dissents: Stevens (w/Breyer) & Scalia (w/
Thomas & Breyer).
Day was convicted of second-degree murder and sentenced
to 55 years in prison. The ADEPA sets a one-year limitation
for filing writ of habeas corpus petitions, running from the
date of final judgment. Day subsequently filed several motions
for state post-conviction relief, which were denied by the U.S.
District Court. In the State’s answer, 11th Circuit precedent was
overlooked, so the State incorrectly calculated the timing of the
petition and failed to raise AEDPA’s one-year limitation period.
A federal magistrate noticed the State’s error and recommended
dismissal as untimely. The district court agreed and dismissed
the petition. On appeal, the 11th Circuit affirmed, holding that
even though the statute of limitations is an affirmative defense,
the district court may review sua sponte the timeliness of a
habeas petition. Supremes granted cert. on the issue of whether
a district court has the authority to dismiss, on its own initiative,
a state prisoner’s petition for habeas corpus as untimely when
the opposition has waived the defense of statutory limitation.
Held: A court examining a writ of habeas corpus appeal under the AEDPA may inquire into the timeliness of the habeas
petition upon its own initiative. Day argues that a defense of
the period of limitations may be raised by a federal court only
at the pre-answer, initial screening stage and, after an answer
has been filed, the court has no authority to find the petition
untimely. Supremes rejected this argument because information
necessary to the time calculation is often unavailable until the
State has filed its answer and copies of documents from the state
court proceedings. Court relied on the AEDPA provision that no
waiver to the timeliness requirement occurs by the State unless
expressly waived by counsel. District courts are permitted to
consider the timeliness of a state prisoner’s habeas petition after
affording the parties fair notice and an opportunity to present
their positions. Judgment is therefore affirmed.
Cert. to D.C. Circuit – Reversed/Remanded (civil case).
Retaliatory-Prosecution Action Plaintiff Must Plead & Prove
Absence of Probable Cause for Underlying Criminal Charges
Hartman v. Moore, __U.S.__, 126 S.Ct. 1695 (2006); Opinion:
Souter (5-2); Dissent: Ginsburg; Roberts & Alito did not par‑
ticipate.
Moore, CEO of Recognition Equipment Inc. (REI), peti‑
tioned and lobbied legislators to adopt a single line address code,
which would be the zip code plus four digits and REI designed
single line scanners. In July 1985, the Postal Service adopted

the multi-line system and contracted with a rival company of
REI. Moore claims that due to his exercise of free speech in his
campaign to adopt the single line coding system, five inspectors
retaliated, conducted investigations against him and convinced
a prosecutor to bring criminal charges against him. After even‑
tually being exonerated of all charges due to a lack of evidence,
Moore brought charges against the postal investigators under
the Federal Tort Claims Act. District court dismissed the claims
against the prosecutor and the United States, but also denied
their postal service inspector’s motion for summary judgment.
The D.C. Circuit affirmed in part. The District Court then de‑
nied the postal inspectors’ second summary judgment motion,
which was based on qualified immunity. Supremes granted cert.
to address a split in the Circuits regarding this issue.
Held: A plaintiff in a retaliatory-prosecution action must
plead and prove the absence of probable cause for pressing
the underlying criminal charges. For the plaintiff to establish a
prima facie case against the officials he must prove their actions
were in retaliation of the plaintiff ’s constitutional rights. Once
there is a showing of retaliation, if the plaintiff can prove there
was no probable cause in the prosecution bringing the retalia‑
tory claim against him then a prima facie case is established. This
leaves the defendant the burden of proving that the prosecution
would have brought the charges in the absence of retaliation.
FIFTH CIRCUIT
Evidence insufficient in prison disciplinary proceeding.
Morgan v. Dretke, 433 F.3d 455 (5th Cir. 2005).
District court erred in denying habeas relief to state prisoner
challenging a prison disciplinary proceeding finding him guilty
of assaulting an officer with a non-serious injury resulting in
the loss of good time credits; even under the deferential “some
evidence” standard, the evidence was insufficient to support
the adverse disciplinary action because the charged conduct
did not describe a cognizable “Code 3.3 offense” under the pre2005 version of the State’s Disciplinary Rules and Procedures
for Offenders; the hearing officer’s and federal district court’s
“interpretation” of Code 3.3 to include assault resulting in no
injury has no basis in the applicable version of the Disciplinary
Rules; accordingly, 5th Circuit reversed the denial of habeas
relief and remanded for either a constitutionally adequate
disciplinary hearing, if permitted by state law, or vacatur of
the disciplinary conviction and reinstatement of the good time
credits that were taken away.
Resisting arrest was not “relevant conduct”.
United States v. Vargas-Garcia, 434 F.3d 345 (5th Cir. 2005).
Where defendant, who illegally reentered the United States
at some unspecified time before he was arrested for resisting
arrest on September 12, 2004, was subsequently “found” in the
United States by immigration officials and charged with being
unlawfully found in the United States after deportation, in
violation of 8 U.S.C. §1326, the resisting arrest charge was not
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“relevant conduct” with respect to the §1326 offense; therefore,
district court did not err in separately counting, for Guideline
criminal history purposes.
No error in denial of defendant’s motion to return forfeited
cash.
United States v. Robinson, 434 F.3d 357 (5th Cir. 2005).
District court did not err in denying federal drug defendant’s
Rule 41(g) motion for return of approximately $189,000 of cash
seized during traffic stop of defendant and administratively
forfeited by the FBI; although characterizing it as a “close ques‑
tion,” the 5th Circuit held that the nearly eight-month total delay
from the seizure to the first written notice was not unjustifiably
lengthy and comported with due process; furthermore, under
the circumstances, the government’s efforts at written notice
were reasonably calculated to provide the defendant with notice
and hence did not result in a due process violation; moreover,
the government complied with the statutory requirements for
notice by publication by publishing its notices of seizure and
intent to forfeit in the New York Times, which is a newspaper
of general circulation in the Southern District of Texas; finally,
the government was not obligated to wait until defendant was
indicted for drug offenses and then in custody with an attor‑
ney representing him, before it began forfeiture proceedings;
the government did not ignore known information about
defendant’s whereabouts and did not act unreasonably under all
the circumstances in relying on the mail as a means to apprise
defendant of the forfeiture.
Booker claim was preserved by 6th amendment challenge.
United States v. Freeman, 434 F.3d 369 (5th Cir. 2005).
Defendant sufficiently preserved for appellate review a claim
that his Sixth Amendment rights had been violated under
United States v. Booker, 543 U.S. 220 (2005), where his objec‑
tions adequately apprised the district court that he was raising
a Sixth Amendment challenge to fact-finding by the district
court as to the end-date of the conspiracy at issue (which, in
turn, determined the version of the Guidelines applicable to
sentencing); on the merits, the district court did run afoul of
Booker when, for purposes of the then-mandatory Guidelines,
it made a finding as to the end-date of the conspiracy, resulting
in the use of the 2002 Guidelines Manual, where reliance on the
jury’s findings would have permitted only the use of the 2000
Guidelines Manual (which produced a lower Guidelines range);
because the government could not prove that the Booker error
was harmless beyond a reasonable doubt, the error required
that defendant’s sentence be vacated and the case remanded for
resentencing. (Judge Jolly filed an opinion dissenting in part, in
which he disagreed that there was Booker error in this case.)
No waiver of appellate issue; offense was a crime of terrorism
for enhancement purposes.
United States v. Harris, 434 F.3d 767 (5th Cir. 2005).
(1) The appeal waiver provisions of defendant’s plea agree‑
ment did not bar defendant’s claim that the district court ap‑
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plied the incorrect Guidelines provisions to his case; a criminal
defendant’s waiver of the right to appeal relinquishes significant
rights and therefore will be narrowly construed; the right of
appeal should not be considered as having been waived or
abandoned except where it is clearly established that this is the
case; the sentence “Defendant reserves the right to appeal a
sentence in excess of the Guidelines” does not unambiguously
waive a complaint that the wrong Guidelines were applied and
any ambiguity must be construed in favor of the defendant’s
right to appeal; accordingly, 5th Circuit rejected government’s
argument that defendant had waived an appellate challenge to
the district court’s application of the Guidelines in his case.
(2) District court did not err in applying an enhancement
under USSG §3A1.4 on the ground that defendant’s offense — a
violation of 18 U.S.C. §844(i) involving the bombing of a mu‑
nicipal building with a Molotov cocktail, causing an explosion
and severely damaging fire — was a “federal crime of terrorism”;
district court did not clearly err in finding that his offense was
calculated to influence or affect the government’s conduct by
intimidation or coercion, or to retaliate against government
conduct, where evidence supported a finding that defendant
was motivated to start the fire by an intent to retaliate against,
or to intimidate, the officers who had arrested him and were
pursuing charges against his father; along the way, the 5th Cir‑
cuit rejected the contention that this enhancement required the
offense conduct at issue to have transcended national boundar‑
ies; although this is a requirement of the statutory definition of
a “federal crime of terrorism” contained in 18 U.S.C. § 2332(b),
the Guidelines do not predicate an enhancement under USSG
§3A1.4 on a violation of §2332(b).
Evidence insufficient to establish venue
United States v. Clenney, 434 F.3d 780 (5th Cir. 2005).
In international parental kidnapping case under 18 U.S.C.
§1204, evidence was insufficient to establish venue in the charg‑
ing district (the Northern District of Texas); the removal of the
child from the United States to Belize — which is the actus reus
of this statute — took place from the Southern District of Texas,
where the defendant father resided and there was no connec‑
tion to the Northern District save for the fact that the Northern
District was where the mother, who had custodial rights, resided
(along with the child when he was with her).
False citizenship conviction from 2001 was not “relevant
conduct” for 2004 offense.
United States v. Alvarado-Santilano, 434 F.3d 794 (5th Cir.
2005).
In sentencing defendant for being found unlawfully present
in the United States in June of 2004 after deportation, district
court did not plainly err in assigning criminal history points
for a 2001 conviction for making a false claim of citizenship in
connection for a 2001 illegal reentry, following which defendant
was deported from the United States in December of 2002; the
2001 offense and the 2004 offense were not a single continuing

offense where they were separated by an intervening “finding”
by immigration officials, resulting in the defendant’s removal
from the United States; therefore, the 2001 false citizenship
conviction was not “relevant conduct” with respect to the
2004 offense; along the way, the 5th Circuit repudiated as dicta
overly broad language in United States v. Corro-Balbuena, 187
F.3d 483 (5th Cir. 1999), which could be read as suggesting a
contrary result.
Argument waived when raised only in supplemental brief.
United States v. Pompa, 434 F.3d 800 (5th Cir. 2005).
Defendants waived appellate challenge to the sufficiency of
the evidence to support their convictions where they did not
raise a sufficiency argument in their opening briefs, but rather
only in supplemental briefs.
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from McLennan County – Reversed.
Failure to give deference to trial court’s Rule 403 ruling required
reversal.
Powell v. State, __S.W.3d__ (Tex.Crim.App. No. 0051-05,
4/5/06): Opinion: Keller (9-0); Johnson concurred in result.
Appellant was stopped by the officers and arrested for pos‑
session of a firearm. During trial he argued he was not the
driver when the gun was found. Officer testified Appellant had
fled the scene after the gun was found by the side of the car.
The State was allowed to introduce evidence, over objection,
that Appellant was on parole, to show motive for fleeing. COA
held the evidence was admissible under TRE 404(b) to show
motive, which in turn showed identity, but held the probative
value of the evidence was outweighed by its prejudicial effect
and the error was harmful. Powell v. State, 151 S.W.3d 646, 650651 (Tex. App.-Waco 2004). State’s PDR was granted to review
COA’s Rule 403 analysis.
Held: COA failed to give proper deference to a trial court’s
ruling under Texas Rule of Evidence 403. COA evaluated the
evidence in light of the four-factor approach originally set forth
in Montgomery v. State, 810 S.W.2d 372, 389-390 (Tex.Crim.
App. 1991) how compellingly the extraneous offense evidence
serves to make a fact of consequence more or less probable; the
potential the other offense has to impress the jury “in some ir‑
rational but nevertheless indelible way;” the time the proponent
will need to develop the evidence; the force of the proponent’s
need for this evidence to prove a fact of consequence. Given that
the jury in this case was not informed of the crime for which
Appellant was on parole, that the strength or weakness of the
handgun’s connection to Appellant reflected equally on the is‑
sues of probative value and prejudice and that there was reason
to believe that the State had a significant need for the evidence,
the trial court was within its discretion to hold that the proba‑
tive value of the evidence was not substantially outweighed by

the danger of unfair prejudice. In holding to the contrary, COA
failed to properly defer to the trial court’s decision. Judgment
is reversed and case is remanded to COA for consideration of
Appellant’s remaining point of error.
State’s PDR from El Paso County — Reversed.
Notice of enhancement allegations invokes due process and
thus is constitutional in nature.
Villescas v. State, __S.W.3d__ (Tex.Crim.App. No. 0531-05,
4/5/06); Opinion: Keller (8-0); Johnson Concurred; Meyers
not participating.
Appellant was indicted for attempted sexual assault, with no
enhancements alleged. Six days prior to trial the state served a
notice of enhancement on Appellant alleging a burglary con‑
viction, in order to raise the offense to a second-degree. COA
reversed and remanded for a new punishment hearing, holding
the notice was untimely. Villescas v. State, No. 08-03-00131-CR,
slip op. at 3-7, 10 (Tex. App.-El Paso, February 10, 2005 (not
designated for publication). State’s PDR was granted to deter‑
mine whether this ruling was correct.
Held: Appellant was given sufficient notice of the enhancement allegation. During the punishment hearing Appellant
objected to the lack of notice. The State introduced a set of
Appellant’s fingerprints to compare with those found on judg‑
ments for the prior felony enhancement conviction and also
for ten prior misdemeanor convictions. Appellant expressed
confusion regarding the fingerprint comparison process and
complained that defense counsel had not explained it to him.
In response to this complaint, the trial court continued the
proceedings for a week. When the hearing resumed, counsel
stated that Appellant was no longer confused and stipulated to
the burglary conviction. He was sentenced to 18 years. Relying
on other appellate courts decisions, COA held that 10 days was
presumptively reasonable notice, but anything less is untimely
and found the error harmful under Tex.RApp.Pro. 44.2(b).
CCA disagreed:
In light of our prior cases and the Supreme Court’s
decision in Oyler [v. Boles, 368 U.S. 458 (1962)], we
conclude that the notice requirement dictated by
Brooks [v. State 957 S.W.2d 30 (Tex.Crim.App. 1997)]
is of constitutional origin, and we hold that the Court
of Appeals erred in impliedly concluding otherwise.
For this reason, we also disavow the appellate court’s
attachment of special significance to the time period
of 10 days. We have no doubt that statutory time
constraints are designed to safeguard constitutional
notice rights in a manner that is easy for the parties
to follow and for courts to apply, but in a review for
constitutional error, the statutes are not controlling.
The ultimate question is whether constitutionally
adequate notice was given. We likewise reject the ap‑
pellate court’s conclusion that the relevant time period
for determining proper notice is the period before
trial. Under Oyler, due process does not even require
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that the notice be given before the guilt phase begins,
much less that it be given a number days before trial.
And limiting the notice period to “before trial” ignores
the possibility that the trial court could take measures
to cure the notice problem by granting a continuance
- an option Oyler expressly contemplates.
Like defendants in Oyler, Appellant had no defense to the
enhancement allegation, but stipulated to it. He did not suggest
a continuance was necessary to discover or prepare a defense
beyond the seven day continuance he had already received. Ap‑
pellant received substantially more than the notice minimally
required to satisfy due process. He was given notice six days
before the beginning of trial and he had an additional seven day
continuance during the punishment hearing. COA’s judgment
is reversed and trial court’s judgment is affirmed.
Appellant’s PDR from Harris County – Affirmed.
Stacked 180-day jail terms as probation conditions were per‑
missible.
Kesaria v. State, __S.W.3d__ (Tex.Crim.App. No. 1802/1803-04,
4/5/06); Opinion: Womack (8-1); Holcomb concurred; Johnson
dissented.
Appellant was convicted of two offenses of burglary arising
out of the same criminal episode, one a 1st degree, the other a
2nd degree and sentenced to 10 yrs on each (concurrent). The
trial court assessed community supervision, but as a condition
of each sentence required him to serve two consecutive 180day terms in jail, for a total of 369 days. COA held community
supervision is not part of a sentence, but rather a suspension of
a sentence, and thus not governed by Tex.Penal Code §3.03(a).
Alternatively, COA held that Appellant waived any possible
objection and failed to preserve any error because he did not
object to the conditions at the time they were imposed by the
trial judge. PDR was granted to address these questions.
Held: Appellant’s complaint was preserved for review on
appeal. At the time the probation conditions were imposed,
there was no indication that the trial court would order the jail
terms to run consecutively. It was not until the written judg‑
ments that Appellant and his counsel learned of the stacked
jail terms. Thus, as Appellant had no meaningful opportunity
to object at the time conditions were imposed, his complaint,
raised for the first time on appeal, was not waived.
Held: The trial court has authority to impose consecutive
conditions of confinement in jail for 180 days in these two
probations. Appellant contends that Tex.Penal Code §3.03(a),
which mandates concurrent sentences for multiple offenses
arising out of the same criminal episode that are prosecuted in
a single criminal action, should control his case. CCA disagrees.
Article 42.12 grants broad discretion to trial judges to determine
the conditions of community supervision. §12(a) of Article
42.12 authorizes a judge with jurisdiction of a felony case to
require the defendant to submit to a period of confinement in a
county jail not to exceed 180 days, even when a jury has recom‑
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mended probation. There is a statutory limit on that authority;
§12(b) says that, when the judge also requires a defendant to
serve a term in a community corrections facility, the total time
served in such a facility and in a jail may not exceed 24 months.
Nothing else in the article limits the judge’s authority to require
confinement in jail for each offense of which a defendant is
convicted. If §12(a) authorizes a condition of confinement of
jail for up to 180 days for a probationer who has been convicted
in a felony case, as it clearly does, CCA cannot say that the au‑
thority of the statute is exceeded by another such condition of
probation for a probationer who has been convicted in another
felony case. A decision that more convictions result in more
confinement is consonant with the policy of the criminal law.
Judgment is therefore affirmed.
State’s PDR from Tarrant County – Reversed/remanded
Circumstantial evidence supported Appellant’s conviction for
burglary.
Powell v. State, __S.W.3d__ (Tex.Crim.App. No. 0726-05,
4/12/06); Opinion: Johnson (9-0).
Appellant’s conviction for burglary was reversed after COA
concluded the state’s case rested largely on circumstantial evi‑
dence and the state had failed to prove Appellant, either acting
alone or as a party, entered the complainant’s house without
consent to commit or attempt to commit theft. Powell v. State,
161 S.W.3d 212 (Tex.App. – Ft. Worth 2005). State’s PDR was
granted to determine whether this ruling was correct.
Held: COA erred when it found the evidence legally insufficient to support the conviction. CCA says the following evi‑
dence is sufficient: Appellant was identified by the complainant
as the man she saw on her property. He was present at the crime
scene, he was later found in possession of the truck (which he
admitted owning) observed at the scene of the crime and he
hastily left the crime scene after verbally abusing the complain‑
ant. A state’s witness testified that she saw a Caucasian male who
matched Appellant’s general physical description exchanging
shirts with an Hispanic male on the sidewalk near the crime
scene. Appellant knows a man named Pete Perez, and a search
of his truck after his arrest uncovered a pawn ticket with the
name “Pete Perez” on it. The “Pete Perez” known to Appellant
pled guilty to the same burglary charged in this case. The lack
of fingerprint or DNA evidence inside the complainant’s house
is irrelevant because it is unnecessary for Appellant to enter the
complainant’s house to be found guilty under the law of parties,
and the jury was instructed on the law of parties. Judgment is
reversed and the case is remanded so the COA may address
Appellant’s factual insufficiency argument.
Appellant’s PDR from Harris County – Affirmed.
Appellant failed to show his standing to challenge search of
“drug house.”
Handy v. State, __ S.W.3d__ (Tex.Crim.App. No 1220-04,
4/12/06); Opinion: Holcomb (8-0); Hervey concurred in result;
Meyers did not participate.

After Appellant was charged with aggravated robbery, he filed
a “boilerplate” motion to suppress any evidence seized during a
search of his residence. In the motion he argued generally that
the search violated his rights under the federal Fourth Amend‑
ment and Article I, §9, of the Texas Constitution because the
search was conducted pursuant to a defective warrant, but Ap‑
pellant gave no factual or legal particulars as to why the warrant
was defective. The trial court overruled the motion, and COA
affirmed Appellant’s conviction and sentence of 35 years. Handy
v. State, No. 01-03-00562-CR (Tex.App.– Houston [1st Dist.]
2004) (unpublished). PDR was granted to determine whether
COA’s judgment was correct.
Held: COA did not err in upholding the trial court’s decision overruling the motion to suppress. The evidence sought
to be suppressed was testimony from a federal officer regard‑
ing a gun found on Appellant’s person during the search of a
“drug house” after which Appellant was arrested and charged
with the instant offense. However, Appellant never established
his standing to challenge the search in question, i.e., he never
established that he personally had a reasonable expectation of
privacy in the premises that were searched. See Kothe v. State,
152 S.W.3d 54, 59 (Tex.Crim.App. 2004) (standing under Fourth
Amendment); Richardson v. State, 865 S.W.2d 944, 948-949 (Tex.
Crim.App. 1993) (standing under Article I, §9). Although Ap‑
pellant asserted in his boilerplate motion to suppress that his
residence was the place searched, he presented no proof of such
claim to the trial court. In addition, Appellant never established
that the search in question was on its face unreasonable. Under
these circumstances, the State had no duty to exhibit the search
warrant and its supporting affidavit to the trial court. Judgment
is therefore affirmed.
Appellant’s PDR from Bailey County – Affirmed.
Warrantless entry based on smell of burning pot was not with‑
out probable cause.
Parker v. State, __S.W.3d__ (Tex.Crim.App. No. 0250-05,
4/12/06); Opinion: Cochran (9-0); Womack & Holcomb con‑
curred.

probable cause (and Appellant does not dispute the existence
of exigent circumstances for a warrantless entry), COA did not
err in upholding the trial court’s ruling. Appellant’s reliance
on Steelman as support for his argument that, as a matter of
law, the odor of marijuana by itself is insufficient to establish
probable cause for an officer to enter a home without a war‑
rant, is misplaced. In Steelman, although CCA noted that “odors
alone do not authorize a search without a warrant,” Steelman
did not, as Appellant argues, find the odor of marijuana alone
was insufficient to establish probable cause to believe that
someone had committed or was then committing the offense
of possession of marijuana. With respect to a warrantless entry
and arrest, Steelman simply reiterated what previously had
been well established: the odor of marijuana emanating from a
residence, by itself, is insufficient to establish both the probable
cause and statutory authority required for a warrantless arrest
of a particular person inside. In this case, the officer’s decision
to enter Appellant’s home was not based on one fact, but rather
the sum total of his knowledge of Appellant and the surrounding
circumstances existing at that time. Appellant, a person known
to the officer, had others present in his home. At least one other
appeared to be a juvenile who was also known to the officers,
thus corroborating, in part, the informant’s tip about underage
drinking. Officer knew that someone in the house had recently
been smoking pot and that as soon as he knocked on the door,
one of the minors ran up the stairs. This evidence, viewed in
the light most favorable to the trial court’s ruling, is sufficient to
establish probable cause for a warrantless entry into Appellant’s
residence to investigate further. Here, unlike the situation in
Steelman, the “tip” of ongoing criminal conduct was partially
corroborated before any entry and the officers did not imme‑
diately arrest everyone inside. Judgment is affirmed.
Appellant’s PDR from Harris County – Affirmed.
Jury unanimity not required in injury to a child prosecution
where alternative theories alleged.
Jefferson v. State, __S.W.3d__ (Tex.Crim.App. No. 363-05,
4/12/06); Opinion: Hervey (8-1); concurring opinion: Cochran,
with Price & Johnson; Dissent by Womack; Keller concurred
in result.

Officers went to a home after being tipped off that “underage
drinking” may be going on there. As they approached, no un‑
usual activity was observed, but when the door was opened, of‑
ficers smelled marijuana burning. They went inside, saw the pot
in plain view and arrested Appellant. The dope was seen before
Appellant’s mother consented to a search of her home. During
a motion to suppress hearing, Appellant argued that while the
smell, coupled with other evidence, may give rise to probable
cause, the marijuana alone did not justify a warrantless search of
the residence, relying on State v. Steelman, 93 S.W.3d 102 (Tex.
Crim. App. 2002). The trial court and COA both rejected this
argument. Parker v. State, __S.W.3d__, 2005 Tex. App. LEXIS
225 (Tex. App. No. 07-02-00354-CR – Amarillo 2005). PDR was
granted to determine whether this ruling was correct.

A jury convicted Appellant of fatally injuring his girlfriend’s
six-year-old child and sentenced him to life. He complains the
trial court should have instructed the jury that it also had to
unanimously agree on at least one of three theories in order to
convict: that Appellant injured the child by: (1) commission
(striking the child with his foot or with an unknown object),
or; (2) omission by failing to prevent the child’s mother from
injuring the child, or; (3) omission by failing to provide proper
medical care for the child. COA rejected this argument and af‑
firmed the conviction. Jefferson v. State, No. 14-03-01050-CR,
2004 LEXIS 10509 (Tex.App. – Houston [14th Dist.] 2004).
PDR was granted to determine whether Appellant was entitled
to the charge.

Held: Because the totality of information and facts presented in the suppression hearing were sufficient to establish

Held: COA did not err; dispensing with unanimity does
not violate due process because the acts or omissions that
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combine to establish the offense in this particular case are
basically morally and conceptually equivalent. The jury was
charged in the disjunctive that it could find Appellant guilty of
injury to a child based on several theories, and the jury found
him guilty of injury to a child as charged in the indictment.
COA held that Appellant’s right to a unanimous verdict was not
violated because “it is proper to charge a jury in the disjunctive
with multiple theories of committing a single offense.” Appel‑
lant argues that due process requires more than jury unanimity
that the child suffered a serious bodily injury. CCA recognizes
that under the state constitution, jury unanimity is required
in felony cases, and under state statutes, unanimity is required
in all criminal cases. Ngo v. State, 175 S.W.3d 738 (Tex.Crim.
App. 2005). Moreover, the federal constitution requires jury
unanimity. However, in analyzing the relevant statute, Tex.
Penal Code §22.04(a), CCA says it is clear that the Legislature
intended the “act or omission” language constitutes the means
of committing the course of conduct element of injury to a
child. This case is different from Ngo, where the state sought
one conviction for credit-card abuse with evidence that at dif‑
ferent times the defendant committed three different acts that
the applicable statute defined as separate criminal offenses and
not as means of committing a single criminal offense. Ngo is
distinguishable because the applicable statute in Ngo defined
the three acts involved as separate criminal offenses while the
applicable statute here defines the three acts involved as means
of committing a single criminal offense. The jury was not re‑
quired to be unanimous on which theory it convicted Appellant.
It would be absurd to set Appellant free because, for example,
six jurors may have believed that he struck the fatal blow to the
child while six other jurors may have believed that he failed to
pick up the phone and call 911 to seek medical help for a child
who was obviously very seriously injured and in great distress.
COA did not err, thus its judgment is affirmed.
Appellant’s PDR from Travis County – Remanded.
Case remanded in light of Hargesheimer.
Kahookele v. State, __S.W.3d__ (Tex.Crim.App. No. 0794-05,
4/12/06); Opinion: Per curiam.
Appellant pled open and was placed on deferred. However,
he was revoked, assessed 20 years and filed a notice of appeal.
The trial court certified he was eligible to appeal, but COA dis‑
missed the appeal for want of jurisdiction. Kahookele v. State,
165 S.W.3d 440(Tex. App.-Austin 2005). Appellant petitioned
for discretionary review asserting the court of appeals erred
when it determined that it lacked jurisdiction to review this
matter and dismissed the appeal.
Held: Vacated and remanded in light of Hargesheimer v.
State, 182 S.W.3d 906 (Tex.Crim.App. 2006). COA held the is‑
sue Appellant raised on appeal, cruel and unusual punishment,
is an issue relating to the conviction and thus is outside the
scope of the right of appeal under Vidaurri and Woods. Vidaurri
v. State, 49 S.W.3d 880 (Tex. Crim. App. 2001); Woods v. State,
68 S.W.3d 667 (Tex. Crim. App. 2002). In Hargesheimer CCA
addressed the relationship between Rule 25.2(a)(2) and Art.
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42.12, §5(b) and held that when a defendant appeals from an
adjudication proceeding under Art. 42.12, §5(b), Rule 25.2(a)(2)
will not restrict appeal; although CCA also noted that Art. 42.12,
§5(b) will still prohibit the appeal of the trial court’s decision to
adjudicate guilt. As COA did not have the benefit of the opinion
in Hargesheimer, the case is remanded to that court so it may
address the issue in light of that decision.
Appellant’s PDR from Denton County – Affirmed.
Family violence affirmative finding was properly entered in
judgment.
Butler v. State, __S.W.3d__ (Tex.Crim.App. No. 0838-05,
4/12/06); Opinion: Johnson (unanimous).
Appellant beat up his fiancee, then slammed her into a wall
when she tried to call the officers. He was convicted of assaultfamily violence and assessed 18 months probation. The trial
court also made a finding of family violence under Tex.Code
Crim.Proc. art. 42.013 and Tex. Fam. Code §§71.003, 71.005.
On appeal, he complained he was not given sufficient notice
of the finding prior to trial and the trial court erred in failing
to submit the family violence issue to the jury, as required by
Apprendi. COA disagreed. Butler v. State, 162 S.W.2d 727 (Tex.
App.– Fort Worth, delivered Mar. 31, 2005). PDR was granted
to address whether “the trial court could make a factual finding
of family violence without submitting the issue to a jury.”
Held: COA properly found that entry of the affirmative
finding of family violence in the judgment pursuant to art.
42.013 was correct. COA correctly noted that Tex. Fam. Code
§71.003 defines “family” to include individuals, such as Appel‑
lant and the complainant, who are the biological parents of the
same child, without regard to marital status. For purposes of
the Family Code, therefore, Appellant and the complainant are
“family,” and Appellant’s assault on the complainant constitutes
family violence.
Held: Because none of the conditions included in Appellant’s community supervision order increased his punishment
beyond the prescribed statutory maximum, Apprendi does
not apply. In Apprendi v. New Jersey, 530 U.S. 466 (2000), the
Supreme Court examined the validity of a hate-crime statute
that allowed for an increased sentence if the trial judge deter‑
mined, by a preponderance of the evidence, that the defendant
committed the crime with the intent to intimidate a person or
group of persons based on race, sex, etc. The statute was held
unconstitutional because, other than the fact of a prior convic‑
tion, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury and
proven beyond a reasonable doubt. Id. at 491. An affirmative
family-violence finding affects the defendant’s sentence only
if he has previously been convicted of assault-family violence,
Tex. Penal Code §22.01(b)(2), when the offense becomes a
third-degree felony. Here, however, the evidence showed that
Appellant was charged with a single count of assault-family
violence. No evidence exists in the trial court’s record to show
that Appellant had previously been convicted of family violence,

nor did the state attempt to prove a prior conviction at trial.
Moreover, Apprendi and its progeny are inapplicable to the in‑
stant case because the punishment assessed by the trial court is
well within the established statutory parameters for the crime.
CCA also rejects Appellant’s argument that a family-violence
finding subjects Appellant to additional community supervi‑
sion conditions, which is additional punishment. Judgment is
therefore affirmed.
State Prosecuting Attorney’s PDR from Angelina County
– Reversed.
Deferential review standard applies to evidence from suppress‑
ing hearing.
Montanez v. State, __S.W.3d__ (Tex.Crim.App. No. 894-04,
4/26/06); Opinion: Keasler (6-3); Dissents: Meyers, Womack
& Johnson; Keller concurred w/o opinion.
Appellant, a Puerto Rican, was stopped by the officers and
consented to a search of his car. A dog alerted on the trunk, find‑
ing cocaine. After a hearing on his motion to suppress, Appellant
pled guilty to possessing 400 grams or more of cocaine and was
sentenced to 20 years in prison. He appealed, arguing his con‑
sent was involuntary because he did not speak and understand
enough English to even be able to give informed consent. COA
agreed, concluding “the record of the suppression hearing does
not contain clear and convincing evidence to support the trial
court’s finding that Appellant freely and voluntarily consented
to the search.” Montanez v. State, 143 S.W.3d 344, 346 (Tex.
App. – Waco 2004). SPA’s PDR was granted to determine (1)
whether the error was preserved and (2) whether COA used an
incorrect standard of review for the trial court’s ruling on the
suppression hearing.
Held: The actions and statements of the trial judge “unquestionably indicate” that the judge overruled Appellant’s
motion to suppress; thus the error was preserved. The SPA
asserts the issue of consent was not preserved because the trial
court made no ruling. However, the trial court indicated on the
record that it would rule after reviewing the videotape and the
state’s brief. Also, a docket entry contained the following state‑
ment: appeal preserved as to issues presented. Moreover, the trial
court certified that Appellant’s appeal “is in a plea-bargain case
and is on matters that were raised by written motion filed and
ruled on before trial.” COA was correct in holding the motion
was implicitly overruled. To require Appellant to request a rul‑
ing, make a bill of exception, object to the trial court’s failure
to rule, or supplement the record on appeal, in order to have
preserved the issue for appellate review, would directly conflict
with the plain language of Rule 33.1(a)(2)(A) that permits an
implicit ruling.
Held: The deferential standard of review in Guzman v.
State, 955 S.W.2d 85 (Tex.Crim.App. 1997), applies to a trial
court’s determination of historical facts when that determination is based on a videotape recording admitted into evidence
at a suppression hearing. COA incorrectly applied a factual
insufficiency standard of review. In Guzman, CCA determined

that when reviewing a trial court’s decision to deny a motion to
suppress, an appellate court “should afford almost total defer‑
ence to a trial court’s determination of the historical facts that
the record supports especially when the trial court’s fact findings
are based on an evaluation of credibility and demeanor.” An
appellate court “should afford the same amount of deference to
trial court’s rulings on ‘application of law to fact questions,’ also
known as ‘mixed questions of law and fact,’ if the resolution of
those ultimate questions turns on an evaluation of credibility
and demeanor.” Finally, an appellate court may conduct a de
novo review where the resolution of mixed questions of law and
fact do not turn on an evaluation of credibility and demeanor.
After a brief discussion of Guzman and its progeny, CCA decides
that the deferential standard of review, rather than the de novo
standard, set out in Guzman applies to a trial court’s determi‑
nation of historical facts when that determination is based on
a videotape recording admitted into evidence at a suppression
hearing. Judgment is reversed and case is remanded to COA so
it may apply the correct standard of review.
State’s PDR from Williamson County – Reversed.
Evidence was sufficient to support conviction of interference
with DPS officer’s duties.
Barnes v. State, __S.W.3d__ (Tex.Crim.App. No. 0939-05,
4/26/06); Opinion: Keller (8-1); Dissent: Meyers.
Appellant was convicted of “interference with public du‑
ties” for failing to accept citation or otherwise cooperate with
DPS officer Koenig after he had pulled her over for speeding.
COA reversed, holding the evidence was legally insufficient to
support the conviction. Barnes v. State, 166 S.W.3d 416 (Tex.
App. – Austin 2005). State’s PDR was granted to second-guess
this ruling.
Held: COA erred in holding the evidence insufficient to
support the conviction. Appellant was prosecuted under Tex.
Penal Code §38.15, which provides that a person commits an
offense if she, with criminal negligence interrupts, disrupts,
impedes, or otherwise interferes with a peace officer while the
peace officer is performing a duty or exercising authority im‑
posed or granted by law. COA held that under the Transporta‑
tion Code, the consequence for a driver who refuses to accept
citation is immediate custodial arrest for the traffic offense.
“We do not believe that a traffic law violator who directly or
indirectly refuses citation may also be prosecuted under section
38.15 on the theory that refusal disrupts, impedes, or otherwise
interferes with the officer’s performance of his official duties.
The transportation code authority to arrest for a traffic of‑
fense would be unnecessary if an officer could arrest a traffic
offender for violating section 38.15 under these circumstances.”
CCA disagrees: “Each of the three acts [Appellant] was charged
with — moving her vehicle forward, disregarding officer safety
commands by removing her hands from view and shouting to
her child to ‘run’ — consists of more than simply refusing to
make a written promise to appear, and it is for those acts that
she was prosecuted.” Judgment is therefore reversed and case
is remanded so that COA may address Appellant’s remaining
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points of error.
State’s PDR from Leon County – Reversed.
COA can reverse based on novel unassigned error, but parties
must first brief the issue.
Pena v. State, __S.W.3d__ (Tex.Crim.App. No. 0966-05, 4/26/06);
Opinion: Keller (6-3); Concurring Opinion: Womack; Dissents:
Meyers & Hervey (w/Keasler).

2. Whether Texas Rules of Evidence Rule 503 contemplates
that an attorney-client privilege is established when a person
consults a lawyer with a view to obtaining professional legal
services from that lawyer, even if the lawyer declines to repre‑
sent that person.
No. 1950-05 McNac, Calvin Ervin, Appellant’s PDR from Dallas County; Sexual Assault.

Appellant was prosecuted for possession of marijuana. Prior
to trial, he wanted to analyze the dope, but the evidence had
been destroyed. At trial, he argued the lab report should not
have been admitted because of the destruction of the evidence,
arguing violation of due process and due course of law under the
federal and state constitutions. On appeal however, he argued
that failure to preserve the evidence was error only under the
U.S. Constitution. COA reversed, holding the Texas Constitu‑
tion grants greater protection than the federal when evidence
is lost or destroyed. Pena v. State, 166 S.W.3d 274 (Tex.App.
– Waco 2005). State’s PDR was granted to determine whether
COA could reverse based on unassigned error when the parties
did not raise or brief the issue.

1. Whether the Honorable Court of Appeals erred in failing and
refusing to consider the effect of the assumed Crawford error on
the maximum 20 year sentence assessed in the case, even though
the evidence the court assumed was erroneously admitted was
admitted in the punishment phase of trial.

Held: Failure to afford the parties an opportunity to brief
the issue was error. Although appellate courts are free to address
unassigned error (that is, error preserved at trial but not raised
on appeal), certain circumstances obligate a court to assign such
error by ordering briefing from the parties. Many, if not most,
of the types of error that would prompt sua sponte appellate
attention need not be assigned because the error involved con‑
stitutes an obvious violation of established rules. However, novel
constitutional issues are a different matter. A novel rule that
expands the reach of a constitutional provision can hamstring
the Legislature as well as frustrate trial courts and prosecutors
who relied upon the rule that was previously in effect. Here,
COA erred when it decided on its own to expand the reach of
the Texas Constitution without first requesting briefing from the
parties. Judgment is therefore reversed and case is remanded to
COA “for proceedings consistent with this opinion.”

1. The Court of Appeals’ decision that the right to a unani‑
mous verdict does not require a jury to be unanimous as to the
predicate felony in order to convict a defendant under Section
19.02(b)(3), Texas Penal Code, represents an important ques‑
tion of state and federal law on which the Court of Appeals’
decision conflict[s] with the applicable decisions of the Court
of Criminal Appeals and the United States Supreme Court.

PDRs Granted in April 2006
No. 0176/0177-06 Young, Edward Michael, State’s PDR from
El Paso County; Murder.
Did the Court of Appeals err in concluding that former Articles
32.01 and 28.061 of the Code of Criminal Procedure are con‑
stitutional such that Applicant’s retrial is barred?
No. 0018-06 Mixon, Danny Lee, Appellant’s PDR from Harris
County; Murder.
1. Whether the majority opinion construes too narrowly Texas
Rules of Evidence Rule 503 in holding that an attorney-client
privilege does not exist unless the attorney agrees to render
professional services for a client.
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2. Whether the Honorable Court of Appeals misconstrued Tex.
R. App. P. 44.2(a) when it analyzed error in admission of pun‑
ishment evidence by considering only whether the evidence at
trial overwhelmingly proved Appellant’s guilt.
No. 1787-05 White, Clinton Brad, Appellant’s PDR from Dallas County; Murder.

2. The Court of Appeals has decided an important question of
state and federal law that has not been, but should be, settled
by the Court of Criminal Appeals, to wit: whether the require‑
ment of a unanimous jury verdict includes a requirement of
unanimity on what predicate felony the defendant committed
in order to be convicted pursuant to section 19.02(b)(3), Texas
Penal Code.
No. 1773-05 Girdy, Steven G., State Prosecuting Attorney’s
PDR from Lubbock County; Kidnapping, Agg Asslt .
1. Did the Court of Appeals err by concluding that convictions
for both aggravated kidnapping and aggravated assault were
barred by principles of double jeopardy?
2. Did the Court of Appeals err by concluding that the offense
of aggravated assault was a lesser-included offense of aggravated
kidnapping, as those offenses were alleged?
3. Are the elements of the offense of aggravated assault by threat‑
ening to inflict imminent bodily injury and by using a deadly
weapon included within the offense of aggravated kidnapping
by using and threatening to use deadly force?
No. 1744-05 Page, Charlie Melvin, State’s PDR from Galveston
County; Sexual Assault.

No. 1745-05 Impersonating Peace Officer
The Court of Appeals for the thirteenth district of Texas erred in
its finding that the trial court abused its discretion in admitting
extraneous offenses into evidence. Such finding is in conflict
with important decisions of this Court of Criminal Appeals.
No. 1750-05 Gonzalez, Charles, State’s PDR from El Paso
County; Capital Murder.
Despite a record that the Court of Appeals acknowledges was
devoid of any evidence or indication that any of the 127 final
prospective jurors would be improperly or unduly influenced by
the pretrial publicity in this case and despite defense counsel’s
acknowledgment at trial that a fair and impartial jury could be
empaneled from that final pool of prospective jurors, the court
of appeals nevertheless held that the defendant was entitled to
a change of venue due to the nature of the pretrial publicity,
namely, a surveillance videotape of the robbery and shooting
released by the police to the local media in an attempt to identify
the perpetrators. In so holding, the Court of Appeals wholly
disregarded the wide discretion that is to be granted the trial
court in gauging the climate of community opinion created
by pretrial publicity and, in effect, improperly substituted its
judgment for that of the trial court in this regard.
No. 1911-05, Evans, Oliver, Jr, State’s PDR from Bexar County;
POCS.
1. Is affirmative link evidence sufficient to establish both (a)
the exercise of control, management, or care over a substance
and (b) knowledge that the substance was contraband where
the state proves (1) the accused was discovered in exclusive
occupation of a residence, (2) inside the residence, the accused
was found sitting on a couch and talking on a telephone within
arms length proximity to approximately 14 grams of cocaine,
valued at approximately $1,300.00, in plain view on a coffee
table, in various stages of packaging, (3) a statement made by
the accused to police indicated knowledge of the presence of
the contraband, (4) no other contraband was found anywhere
else in the residence and (5) the accused had $160.00 in cash
on his person?
2. Whether the Court of Appeals erred in its review of the legal
sufficiency of the evidence by failing to view the evidence in the
light most favorable to the verdict.
3. Whether the Court of Appeals erred by finding the evidence
legally insufficient on the basis of only an alternative hypoth‑
esis.
No. 0006-06 Buchanan, Cedric James, State’s PDR from Harris
County; Aggravated Robbery.
1. Did the sixth district Court of Appeals err in holding that a
defendant’s general objection that he was arrested in an apart‑
ment and searched without a valid warrant, consent, or exigent

circumstances coupled with his written suppression motion’s
general reference to Article 38.23 informed the trial court and
opposing counsel that he was “obviously” also objecting to a
Chapter 14 statutory right violation so as to preserve error under
Eisenhauer v. State, 754 S.W.2d 159 (Tex. Crim App. 1988), where
the issues and arguments asserted in the suppression hearing
were otherwise patently restricted to constitutional concerns.
2. Does the sixth district Court of Appeals’ holding that Appel‑
lant’s unspecific objection preserved error under Chapter 14,
even though it never mentioned Chapter 14 and was contained
(if at all) in a hail of specific constitutional arguments, conflict
with this Court’s preservation of error mandated in Heidelberg
v. State, 144 S.W.2d 535 (Tex.Crim.App. 2004), because any
such objection was neither “obvious” nor “apparent from its
context”?
No. 0051-06, Archie, Julius, State Prosecuting Attorney’s
PDR from McLennan County; Felony Assault; Misdemeanor
Assault.
1. Appellant did not preserve error because he failed to request
that the trial court instruct the jury to disregard the prosecutor’s
argument, which would have cured its prejudicial effect. Because
preservation of error is systemic, the court of appeals should
have addressed this issue, even though it was not raised by the
state on appeal.
2. The argument in this case was not a “direct” comment on
the failure to testify.
3. The Court of Appeals erred in its harm analysis by holding
that even though the jury was not affected by the argument, a
comment on the failure to testify was not harmless beyond a
reasonable doubt because its source was the prosecutor and it
violated the fifth amendment. Taken to its logical conclusion,
this rationale dictates that no prosecutorial comment on the
defendant’s failure to testify can ever be harmless.
No. 0211-06 Shaw, Rebecca Ann, Appellant’s PDR from Johnson County; Injury to a Child.
1. Is a “rational-juror test” part of the “raised-by-the-evidence
test” for determining if a defensive issue has, in fact, been raised
by the evidence?
2. Did the Court of Appeals incorrectly apply a “rational-juror
test” to the evidence and err in concluding that no rational
juror could have found the elements of the defense provided
by Section 22.04(k)(1)(B) of the Texas Penal code in favor of
Appellant?
3. Are Good Samaritans (other than licensed physicians or
persons acting under the direction of a physician) who are
licensed in the healing arts not entitled to the defense provided
by section 22.04(k)(1)(B) Of the Texas Penal Code for their
good-faith conduct in an emergency?
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No. 1309-05 Davis, Vincent, Appellant’s PDR from Travis
County; Aggravated Assault.
1. Review should be granted to resolve a conflict among the
courts of appeals as to what constitutes “testimonial” evidence
within the meaning of Crawford v. Washington.
2. Review should be granted to clarify the circumstances in
which federal constitutional error can be deemed harmless
beyond a reasonable doubt.
No. 1699-05 Holden, Angela, Appellant’s PDR from Harris
County; Theft by Public Servant.
The Court of Appeals erred in holding that a trial court may
decide a motion for new trial on affidavits alone, over the
defendant’s objection, where they contain conflicting material
facts or ambiguities.
No. 1754-05 Sanchez, Arthur Garcia, State’s PDR from Bexar
County; Official Oppression.
1. The Court of Appeals erred in holding that the trial court’s
denial of Appellant’s motion to quash the indictment for failure
to allege the right, privileges, powers and immunities at issue,
prejudiced the substantial rights of the Appellant.
2. The Court of Appeals erred in holding that the Appellant was
egregiously harmed by the omission of some culpable mental
states from the charge.
3. The Court of Appeals erred in holding that Appellant was
egregiously harmed by the submission of the case in a manner
the Court of Appeals believes could allow for a non-unanimous
verdict.
Issue granted on Court’s own motion:
Did the Court of Appeals err in reversing Appellant’s convic‑
tion on the basis of unassigned error in the jury charge when
Appellant did not object to the jury charge at trial on the basis
decided by the Court of Appeals?
No. 1986-05 Herrera, Gerald, Appellant’s PDR from Caldwell
County; Aggravated Assault.
The Court of Appeals’ decision that Petitioner’s questioning
by a police officer while incarcerated in jail was not custodial
interrogation directly conflicts with Mathis v. United States, 391
U.S. 1 (1968) and Jones v. State, 119 S.W.3d 766 (Tex.Cr[im].
App. 2003).
No. 0003-06 Vasquez, Guadalupe, State’s PDR from Travis
County; Murder.
1. Can a Court of Appeals reverse a murder conviction on the
specific legal basis of an alleged statutory violation not explicitly
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raised at trial and not argued by respondent on appeal?
2. Where the trial court finds the Defendant’s statements are
voluntary and makes findings of fact to that effect at the suppres‑
sion hearing (which are later upheld by the Court of Appeals)
and the Defendant presents no evidence at trial challenging
the voluntariness of his statements and does not contest the
state’s evidence, does the trial court have to instruct the jury
to make a further determination of the voluntariness of the
statements based on the same undisputed facts adduced at the
suppression hearing?
No. 0074-06 Webb, Samuel Allen, Appellant’s PDR from San
Saba County; Sexual Assault.
1. The Court of Appeals panel erred in holding the trial court
did not abuse its discretion by denying Appellant’s motions for
mistrial and new trial because of the state’s failure to inform
the defense of the possibility of the complaining witness filing
a civil damage suit against Appellant.
2. The Court of Appeals panel erred in holding the trial court
did not abuse its discretion by denying Appellant’s motions for
mistrial and new trial following the discovery a juror had served
on the grand jury that indicted Appellant.
No. 1226-05 Harrison, Rickey Lynn, State’s PDR from McLennan County; Manslaughter & Injury to Child.
Does Rutledge v. State allow a court of appeals to find an abuse
of discretion where the trial court permits the state to test the
basis of a witness’ opinion that Appellant is a “good” and “sweet”
person who she could not believe “for even a minute” would hurt
his baby despite the existence of Rule of Evidence 405(a)?
No. 1706-05 Batts, Quindarle Daray, Appellant’s PDR from
Harris County; Agg. Sex. Assault.
1. Was the Court of Appeals correct in deciding the Appellant
has the burden on appeal of showing with [sic} the trial court
did not hold a hearing on a motion for new trial that has been
properly presented to the trial court and on its face could entitle
Appellant to relief, but was overruled by operation of law?
2. Was the Court of appeals correct in deciding that Appellant
must show his motion for new trial was actually overruled by
affirmative action of the court and it cannot be presumed from
a silent record that the motion for new trial was overruled by
operation of law?
3. Should the Court of Appeals have reached the issue of whether
Appellant’s motion for new trial was implicitly overruled and
the complaint preserved for appellate review?
No. 1889/1890-05 Palmer, Gary Marshall, Appellant’s PDR
from Harris County; Agg. Sex. Asslt. & Robbery.

Did the appeals court err in affirming the trial court’s refusal to strike for cause prospective juror Taylor, who said she “probably
would not be the best juror” in Palmer’s case, had been a victim of an offense similar in nature to what Palmer was charged with
and became teary-eyed when she discussed the traumatic event?
No. 1964-05 Countryman, Donald, State’s PDR from Kaufman County; Possession of Firearm by Felon.
Is a speedy indictment claim moot when it is filed before indictment but not heard until after indictment?
No. 0012-06 Bufkin, John Lowell, State Prosecuting Attorney’s PDR from Fort Bend County; Assault.
1. In order for the Defendant to be entitled to a jury instruction on the issue of consent, pursuant to Tex., Penal Code §22.06(1),
must the consent have related to the assaultive conduct charged by the state and not to other conduct that was not charged?
2. Did the Court of Appeals err by holding that the trial court reversibly erred by failing to give the jury an instruction on con‑
sent?
3. Can a Defendant, by introducing evidence of extraneous conduct that conforms to the charging instrument, foist upon the
state such conduct as being included within the charging instrument and therefore becoming an alternative theory of guilt?
4. If a Defendant, by introducing evidence of extraneous conduct that conforms to the charging instrument, can foist upon the
state such extraneous conduct as an alternative theory of guilt, is the state allowed to make an election to avoid the inclusion of
such extraneous conduct within the allegations of the charging instrument as an alternative theory of guilt?
5. In this case, did the state effectively make an election to not include within the allegations of the charging instrument as an
alternative theory of guilt the extraneous conduct introduced by Appellant?
No. 0220-06 Tuck, Kenneth, Appellant’s PDR from Travis County; Theft.
Must indigent defendants also prove, in addition to their inability to afford the cost of the appellate record, the reasonableness
of creditors and landlords in order to be entitled to a free record on appeal?

our apologies to
Darlina Crowder ...
In the last issue of the Voice, we
inadvertently omitted Darlina Crowder
from the faculty listing for the 30th
Annual Texas Criminal Trial College.

President’s Retreat

Darlina, please accept our apology. We

July 28 & 29, 2006

appreciate your contribution to TCDLA

Monterrey, Mexico

and CDLP.

Fiesta Americana Centro Monterrey
1-FIESTA1 (for hotel reservations)
Contact Melissa Schank at mschank@tcdla.com
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A RESOLUTION BY THE TCDLA BOARD OF DIRECTORS
TO ADOPT A STATEMENT RELATING TO
ATTORNEY TAXATION
WHEREAS the Governor of Texas will convene a Special Session of the Texas Legislature beginning
April 17, 2006;
WHEREAS the Special Session will focus on the funding of public education;
WHEREAS the Legislature is expected to address the issue of taxation on legal services as one possible source of revenue for the funding of public education;
WHEREAS the Legislature has not indicated its intent to impose a tax for this purpose on any other
profession in the state;
WHEREAS the State Bar of Texas has released a statement calling for fairness in taxing all professions;
WHEREAS the Texas Criminal Defense Lawyers Association agrees with the State Bar of Texas that
taxation should be imposed equitably on all professions;
THEREFORE BE IT RESOLVED that the Texas Criminal Defense Lawyers Association adopts the following
Statement:
The Texas Criminal Defense Lawyers Association is committed to excellence in
the public education of Texas children. It remains committed to ensuring that the
funding of that system be fair and encourages the Legislature to treat all professions
equitably and fairly. The Texas Criminal Defense Lawyers Association calls upon other
professions in the state to share that vision and commitment to fairly funding
public education in Texas.
Approved this 6th day of March, 2006.
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each

BOOKS / TABS / CHEAT SHEETS/ CDS / FORMS
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NEW! Search and Seizure Manual, 2006 – book

$5.00

$25.00

$75.00

$10.00

$75.00

$125.00

$5.00

$50.00

$100.00

$5.00

$25.00

$75.00

$10.00

$75.00

$125.00

$5.00

$30.00

$80.00

Texas Code Books Set
(TX Code of Criminal Procedures & TX Penal Code – book only)

$15.00

$45.00

Texas Code of Criminal Procedure, 2005 – book only

$10.00

$35.00

$85.00

Texas Penal Code, 2005 – book only
Coming Soon! Texas Punishment Manual, 2006 – book

$10.00
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$75.00

$5.00
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$10.00

Criminal Evidence Trial Manual for Texas Lawyers, 2004 – book only

$10.00

$75.00

$200.00

Criminal Trial Strategy by Charles W. Tessmer, 2003 – book only

$5.00

$30.00

$80.00

Trial Tabs
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CDLP PUBLICATIONS
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Ordering
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Basics of Immigration Law, 2004 – book only

Shipping/
Handling
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$7.00

$35.00

* Complete payment information on reverse *
Please be sure to verify your membership status.
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Publication Order Totals (separate checks for TCDLA and CDLP orders)
TCDLA

CDLP

TCDLA PUBLICATION TOTAL: $

CDLP PUBLICATION TOTAL: $

Shipping & Handling: $

Shipping & Handling: $

TCDLA SUBTOTAL: $

CDLP SUBTOTAL: $

Sales Tax (7.25%): $

Sales Tax (7.25%): $

TCDLA TOTAL: $

CDLP TOTAL DUE: $

*Austin residents 8.25% sales tax – walk-ins only

TCDLEI – TAX EXEMPT

Please check the appropriate box:

TCDLEI SUBTOTAL (tax exempt): $

 Overnight Delivery Requested

Shipping & Handling: $
TCDLEI SUBTOTAL: $

 Standard Delivery Requested (3-4 weeks for shipping)

TCDLA/TCDLEI TOTAL DUE: $

 In-House – TCDLA Office (no S&H charge)

Payment Information (separate checks are REQUIRED for TCDLA and CDLP materials)
MasterCard

Visa

Discover

American Express

Check

credit card number

expiration date

credit card billing address

city

*customer name (required - please print)

authorized signature

state

zip code

*bar number (if applicable)

*TCDLA and CDLP materials will be charged separately
Shipping Information (No PO Boxes)
*name (please print)

phone

street address

email address
city

state

zip code

*If you would like for your order to be sent overnight, please call us for a shipping quote.

*Allow 3 - 4 weeks for processing and shipping
Send Publication Orders to: TCDLA Publications, 1707 Nueces St., Austin, Texas 78701 or FAX to 512.469.9107
FOR INTERNAL USE ONLY
payment received on:
check/CC approval #:

TCDLA Publication Order Form

amount received: $
shipped on:

1707 Nueces Street , Austin, Texas 78701
512.478.2514 p y 512.469.9107 f y www.tcdla.com

shipped by:
rec’d in system:

Updated 6/2/2006
web form

Danny Easterling, Houston
Grant Scheiner, Houston

Live Cross of Arresting Ofﬁcer

8:30 am

5:00 pm

3:30 pm

Annual DWI Video Review

3:15 pm

Adjourn

•Troy McKinney

Breath Testing — The Law, Science and Demonstrations

•Danny Easterling and Grant Scheiner

Break

•Gary Wimbish

Blood Testing

3:00 pm

2:15 pm

H.G.N. Testing

1:30 pm

•Joe Citron

Lunch (on your own)

12:00 pm

•Gary Trichter

12 Tips for Winning DWI Cases

•Lance Platt

D.R.E. — Drugs and Driving

10:30 am

11:15 am

Break

•Troy Walden

FSTS and Police Malpractice

•Jim Medley

10:15 am

9:30 am

Welcoming Remarks and Opening Statements

8:15 am

(fomer DWI task force ofﬁcer)

Registration

7:30 am

friday, august 18

the agenda

The Top Gun DWI seminar is a compact, one-day seminar that will
take you through every step to successfully defend a DWI case.
Topics will include “Top Gun” cross-examination of an arresting
ofﬁcer, blood and breath testing and tips for winning DWI cases.

the overview

l

l

the course directors
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non-members
$400
$350

members
$100
$50

non-members
$275
$225

www.tcdla.com

email mherrera@tcdla.com or call 512.478.2514

questions?

fax registration with credit card information to
512.469.0512

mail registration to
1707 Nueces Street, Austin, Texas 78701

mail or fax it

Crowne Plaza Hotel located at 1700 Smith Street in Houston, Texas.
Room rate is $109 single/double occupancy, hotel parking rate is
$8/day, mention TCDLA room block. Call 713.739.8800 extension
44 or 1.800.2crowne for reservations. Hotel deadline is July 17, 2006,
upon availability.

meeting/lodging location

q book
q cd

not attending (order by 8.4.06)

•REGISTRATION WITH BOOK WILL NOT BE AVAILABLE AFTER 8.4.06
•REGISTRATION AFTER 8.4.06 IS AVAILABLE ON-SITE ONLY

on-site registration (limited number of cds available)
members
non-members
q cd
$225
$400

pre-registration (order by 8.4.06)
members
q book and cd
$225
q cd
$175

To receive a full refund, cancellations must be received in writing two
weeks prior to the seminar. Cancellations made within two weeks of
the seminar will be assessed a 50 percent cancellation fee.

reserve my space/materials

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration cate

A081806_voice

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense.
Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The
non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

payment

TCDLA Endorser’s Name (please print): _____________________________
TCDLA Endorser’s Signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

sign me up!

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

attendee information
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top gun dwi

TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA member.
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

City		

State

Telephone		

Fax

E-mail		

County

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Mailing Address

Bar Card Number

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.

Last Name

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution
but may be deducted as an ordinary business expense. The non-deductible portion of regular
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

