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CLE applications will be made to other states based on registration.

This seminar will be accredited for 21.75 CLE hours and 1.25 ethics. Credit
may be utilized toward the CLE requirements for the certiﬁcation and recertiﬁcation of attorneys in criminal law by the Texas Board of Legal Specialization and towards the total CLE requirements of the State Bar of Texas.

CLE INFORMATION

front of the jury.

The mock trial problem will involve both a hospital and a forensic blood
test. The written material will include transcripts from actual trials of
blood test cases with both Daubert hearings and cross-examination in

Topics include: solutions and mixtures, blood and urine testing, gc
calibration, preparing your expert, analogies and themes, gait analysis,
winning without your own expert, electrical issues and source codes.
The sessions will include breath test breakouts.

Mary McMurray, Dr. Joe Citron, Anne
Manley, Bubba Head, John Churchill, Charles Sifers, Jay Zagar, George
Bianchi, Bruce Kapsack, Ed Fiandach and others.

SPEAKERS AND TOPICS

If you are a criminal defense attorney looking for the best information
and specialized training on defending DWI/DUI cases, then this seminar is
for you. No lawyer representing the government in criminal cases, in any
capacity, is allowed at this seminar.

The knowledge conveyed by the presentations and experiences of the
experts and lawyers included in this program, most of whom are available throughout the seminar to answer questions and discuss issues, are
essential to any lawyer practicing DWI or DUI defense anywhere in the
United States. Included in the program are longer presentations, which
allow the speakers to impart in-depth knowledge and not just hit the high
points. The breath test machine breakout sessions allow lawyers from
throughout the country exposure to breath test machines and defense
issues relevant to their jurisdictions. All the major machines are expected
to be at the seminar for attendees to examine. The culmination of the
program is a trial, defended by NCDD Regents, from an actual case scenario — this year an intoxication case involving mouth alcohol issues.

The 13th Annual Mastering Scientiﬁc Evidence in DWI/DUI Cases includes
many of the top DWI/DUI experts and lawyers in the country. Founded
by William C. “Bubba” Head, one of the Deans of DWI defense law, in Atlanta Georgia in 1994, TCDLA and NCDD have continued the tradition of
excellence for which this seminar has become known. It has been and
remains the premier DWI/DUI Scientiﬁc Evidence seminar in the country.

THE OVERVIEW
Gary Trichter, Houston
Mimi Coffey, Fort Worth

l
l

member cd
non-member cd

$50
$175
q
q

member book
non-member book

$100
$275

email mschank@tcdla.com or call 512.478.2514 x24

QUESTIONS

fax registration with credit card payment to
512.469.0512

1707 Nueces St., Austin, Texas 78701, or

MAIL OR FAX IT

Omni Dallas Park West located at 1590 LBJ Freeway, Dallas, Texas,
75234. Room rate is $129 per night, singe or double occupancy.
You may call in your reservation at 972.869.4300 and refer to
seminar dates and the TCDLA rate. Reservations need to be made
no later than midnight, March 15, 2006 to ensure group rates. Free
shuttle (from airport) vouchers will be sent with conﬁrmation.

MEETINGLODGING LOCATION

Cancellations must be received in writing two weeks prior to the
seminar for a full refund. Cancellations received within two weeks
receive a 50 percent refund and materials on cd mailed after the
seminar.

REGISTRATION AFTER 03.20.06 IS AVAILABLE ON-SITE ONLY

q
q

CANT ATTEND
PURCHASE MATERIALS

breakout sessions — choose ONE only
q intoxilyzer 5000
q intoxilyzer 8000
q datamaster
q ec-ir
q draeger

on-site registration with book and cd order after 03.20.06
q tcdla/ncdd member/judge
$900
q non-member
$900

pre-registration with book and cd order by 03.20.06
q tcdla/ncdd member/judge
$750
q non-member
$850

RESERVE MY SPACEMATERIALS

Troy McKinney, Houston

l

COURSE DIRECTORS

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

a033006_fax

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

PAYMENT

TCDLA member’s name (please print): ___________________________
TCDLA member’s signature: _____________________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

SIGN ME UP

cle state: _______________________________________________________

phone: ___________________________ fax: _________________________

e-mail: _________________________________________________________

city: ________________________state: __________ zip:________________

________________________________________________________________

street address: __________________________________________________

bar number: ____________________________________________________

name: __________________________________________________________

ATTENDEE INFORMATION
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protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
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on its wireless services. Existing Sprint customers can receive the
discount without interruption and new customers can receive
additional discounts on equipment.
Viteconline is offering TCDLA members pricing advantages on ev‑
erything you need to run your office, such as office supplies, equip‑
ment, and furniture. If you need it, they can get it to you at a low
cost and overnight.
Enterprise Rent-A-Car’s Corporate Program is offering a 10 per‑
cent discount on published rates, free pick-up at home or office,
and 24 hour road side assistance. The corporate account number
for TCDLA members is 65TCDLA. Contact the home office directly
or visit www.enterprise.com. To book ONLINE, enter your location,
date, time and corporate account #65TCDLA. You will then
be asked for your discount ID which is the first three letters of
TCDLA (TCD).
LegalEdge Case Management Software is offering a group rate to
TCDLA members based upon the number of people purchasing. The
company will also personalize the system to include the names,
addresses, telephone numbers, and other biographical information
of every Judge, Court and investigating agency in the State of Texas
for the database.
Lois Law is offering a 10 percent discount to our members.
La Quinta is offering a 10 percent discount to all TCDLA members.
Subscription Services Inc. is offering up to a 50 percent discount off
the cover price of nearly every magazine printed for our members.

State Motions Disk. New members are entitled to one free
copy of our state motions disk.
Voice for the Defense. You will receive the only state-wide
magazine published exclusively for criminal defense attor‑
neys.
Capital Litigation Update. You can receive the only state-wide
magazine published exclusively for capital litigators.
Strike Force. Whenever zealous advocacy results in threats of
contempt against you, the best criminal defense attorneys in
the state will come to your defense.
Directory. You will receive an annual membership directory
organized by county, city and last name.
Members Only Website. As a member you have access to the
members-only section of the TCDLA website. The membersonly section contains hundreds of motions, a list of expert
witnesses, testimony of expert witnesses, and trial tactics.
Scholarships to TCDLA Seminars. Only TCDLA members can
receive scholarships to TCDLA seminars.
Assistance with Legal Questions. You can e-mail a question to
the TCDLA home office and we will help you get your question
answered through the assistance of more than 2400 criminal
defense attorneys.

Visit tcdla.com, members only section, to sign up or contact
the office at 512.478.2514.

E-mail Alerts on Recent Developments in Criminal Law.
The TCDLA network specialist will e-mail you about the latest news
affecting you, your practice and your clients. To be added to either
the general or capital listservs, contact webmaster@tcdla.com.
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rusty
duncan

2006

With so many seminars over the past 12 months throughout the State of Texas, it is often
difficult to pick which seminar to attend. This year’s Rusty Duncan Advanced Criminal Law
Short Course, June 15th through the 17th in San Antonio, is going to be one of the best we
have ever had. There are many innovations this year. Tom Pappas and Danny Easterling are
the course directors and have been working very hard for more than eight months to make
this year’s Rusty Duncan the “shining star” in our seminar line-up.
First, we will be celebrating the 35th Anniversary of TCDLA. Many of our past presidents
will be attending to take part in the celebration.
Second, we will be moving into the San Antonio Convention Center. With this move, we
will be able to provide more than adequate “classroom seating” for the first time in many
years. We will also have more space available than ever for vendors.
Randy Wilson

PRESIDENT’S
MESSAGE

Third, we are setting up room blocks in a wide variance of room rates. It looks like we will
be able to provide rooms with rates from $67.99 up to $159 all in very close proximity to
the Convention Center. Our flagship hotel, the Hilton Palacio del Rio, is immediately across
the street from the Convention Center.
Fourth, the line-up of speakers is going to be really top notch this year with a new twist. On
Friday, we are providing a “dual track” one track of which will be dedicated to appellate law.
This will allow attendees to choose from two separate speakers during the day on Friday and
finally give some emphasis to those attorneys who practice criminal appellate law. In addition,
we are bringing in a criminal barrister from London, England to speak during the seminar
comparing his system of jurisprudence to ours. This Q.C. Barrister, Dorian Lovell-Pank is a
criminal barrister who has devoted the last 12 years primarily to criminal defense. Word is
that he will be bringing his “entire kit” (waistcoat, robe and wig) to make his presentation.
Fifth, the Membership Party on Friday night will feature “The Eggmen.” This is a Beatles
tribute band from Austin has won numerous awards for their performances in and around
Austin and the state of Texas.
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Sixth, we have 20 scholarships available to Rusty this year from Texas Crimi‑
nal Defense Lawyers Educational Institute and Friends of TCDLA. So if you
wish to apply, email Melissa Schank at mschank@tcdla at the home office and
she can give you details. I would suggest that you do so as early as possible,
as they will go very fast this year.
Finally, I would like to issue my personal invitation to each and everyone
of you to attend the 19th Annual Rusty Duncan Seminar in San Antonio,
June 15 through June 17. Come and learn; come and celebrate our 35th
Anniversary. G

TCDLA

staff directory
512.478.2514
email

phone extensions

executive director
Joseph Martinez
jmartinez@tcdla.com.............................................26
assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
vacant......................................................................27
communications director
Marisol Valdez
mvaldez@tcdla.com..............................................23
program coordinator
Melissa Schank
mschank@tcdla.com.............................................24
system administrator
Jamie Powers
jpowers@tcdla.com................................................32
accounting clerk
Matthew DeLuca
mdeluca@tcdla.com ............................................22

we need your

WORD!

Would you like to see your name in print?
We are looking for potential articles for the

Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Marisol Valdez at mvaldez@tcdla.com.
Prior to publication, articles are reviewed and approved
by David Richards, editor and
George Scharmen, feature articles editor.

accountant
Sarah Trammell
strammell@tcdla.com............................................25
seminar planning assistant
Miriam Herrera
mherrera@tcdla.com.............................................29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0
capital assistance attorney
Philip Wischkaemper:
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com

Questions? Call 512.478.2514 ext. 23
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a call for
vendors
The President’s Trip CLE seminar was held on the Royal Caribbean Splendour of the Sea
cruise ship on March 4-9. Vince Perini, past president of TCDLA, was course director for
“Combat Diaries” with 30 lawyers participating. More than 50 lawyers and their families
and friends enjoyed the five day, six night cruise. Ports of call included Cozumel and Costa
Maya. The weather was great, the CLE relevant, the food scrumptious and a good time was
had by all. Photos of the trip are on page 36 of this issue.
Thanks to our members and judges we will have 80 lawyers participating in the 30th An‑
nual Texas Criminal Trial College beginning March 26 and running through March 31. Tim
Evans and Lydia Clay-Jackson are deans of the College.
We are looking for vendors for the exhibit hall at this year’s 19th Annual Rusty Duncan
Advanced Criminal Law Short Course scheduled for June 15-17, 2006. We are planning on
30 or more exhibitors. Please call Melissa Schank at the home office if you know of a busi‑
ness that may be interested in having a booth at this year’s event.
Joseph A. Martinez

Executive
Director’s
Perspective

We are seeking members who want to speak at the CLE seminars. Please call Joseph Mar‑
tinez for more information. We are in need of articles for the Voice for the Defense. Please
call David Richards, George Sharman, Cynthia Hampton or Marisol Valdez if you would
like to submit an article.
Thanks to the following course directors: Chris Hoover and Randy Wilson, TCDLA DWI:
101 in El Paso — 30 lawyers attended; Chris Hoover, Bobby Mims and Kelly Pace, TCDLA
DWI: 101 in Tyler —
 73 lawyers in attended.
Thanks to Danny Easterling, Juan Flores and Kristina Hale, course directors, for DWI: Top
Gun in Laredo, we had 41 lawyers attend. Special thanks to Kristina Hale, president of the
Laredo Webb County Bar, for hosting dinner for the speakers, course directors and staff,
and for the attractive gift baskets.
Thanks to the following Boot Camp course directors: Jo Ellen Hewins, Constance Luedicke
and Grant Scheiner in Corpus Christi — more than 73 lawyers attended; Kenda Culpepper,
Stephen Jackson and Frank Blazek in College Station — 48 lawyers attended.
Thanks to Jim Greenfield, president of the San Antonio Criminal Defense Lawyers Associa‑
tion, CDLP co-sponsored the Eye-Witness Identification luncheon seminar with Dr. Roy
Malpass. We had 92 lawyers and judges attend.
Good verdicts to all!
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March 26-31, 2006
CDLP: 30th Annual Texas Criminal Trial College
Huntsville

July 21-22, 2006
TCDLA/CDLP Orientation
South Padre Island

March 31-April 1, 2006
TCDLA & National College for DUI Defense
Mastering Scientific Evidence
Dallas

August 11, 2006
CDLP: Evidence
Austin

August 17, 2006
CDLP: Phone Seminar
Topic TBD

April 20-21, 2006
CDLP: Capital, Mental Health and Habeas
Dallas

August 18, 2006
TCDLA: Top Gun DWI — Advanced Sobriety
Testing and Drug Recognition
Houston

May 2, 2006
CDLP: Indigent Defense
El Paso

May 5, 2006
CDLP: Indigent Defense
Dallas
		
May 12, 2006
CDLP: Indigent Defense - HCCLA
Houston

May 18, 2006
CDLP: Phone Seminar
Topic TBD

June 15-17, 2006
TCDLA 19th Annual Rusty Duncan
Advanced Criminal Law Short Course
Annual Membership Party
TCDLA, CDLP, TCDLEI Annual Board Meetings
Convention Center, San Antonio

July 19-20, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
South Padre Island

September 7-8, 2006
TCDLA: Federal Law Dual Track		
State Drug/DWI
Lakeway
September 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Lakeway

September 20-21, 2006
CDLP: 4th Annual Forensics
Dallas

October 6, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
Waco

October 27-28, 2006
El Paso Criminal Law Seminar
TCDLA, TCDLEI and El Paso Criminal Law Group
Ruidoso, New Mexico

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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the code of

hammurabi
While surfing the net for research on last month’s editorial on Abraham Lincoln, I stumbled
onto a website dedicated to the work of C. W. Johns, an author who in 1904 published a work
titled Babylonian and Assyrian Laws and Contracts. That work included Johns’ translation
of The Code of Hammurabi.
Always a fan of Rod Serling’s T.V. series, “The Twilight Zone,” as a child I was especially
drawn to the episodes involving time travel warps: the World War I ace who flying out of
a cloud and forced to land after a dogfight, finds that he has wandered into the airspace
of a 1960’s era airforce base, or the modern day Army platoon on training maneuvers in
Montana whose soldiers climb a small hill on a prairie only to find they are witness to the
Battle of the Little Bighorn, in progress, and face the moral dilemma of whether to assist
the distressed soldiers of the Seventh Cavalry (not to give away the ending, but they are
U.S. Army, after all).
David Richards

EDITOR’s
COMMENT

Reviewing this ancient criminal code made me wonder if a lawyer somehow drawn into a
Serlingesque time warp could continue to eke out a living in a time before drugs, alcohol,
and the birth of Tom Delay. If so, we would, of course, need to know the law. Submitted
for your consideration and approval ... selected provisions of The Code of Hammurabi:
1. If a man has accused another of laying a kispu [spell] upon him, but
has not proved it, the accused shall go to the sacred river, he shall plunge
into the sacred river, and if the river shall conquer him, he that accused
him shall take possession of his house. If the sacred river shall show his
innocence and he is saved, his accuser shall be put to death. He that
plunged into the sacred river shall appropriate the house of him that
accused.
Practice Tip: Kispus and trials by ordeal always seem to be messy. If your
client must take the plunge into the sacred river, check the status of the rapids
and, if necessary, request a continuance.
2. If a man has borne false witness in a trial, or has not established the
statement that he has made, if that case be a capital trial, that man shall
be put to death.
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Practice Tip: Expect a number of executions during your trial.
3. If a judge has given a verdict, rendered a decision, granted a written judgment, and afterward has altered his
judgment, that judge shall be prosecuted for altering the judgment he gave.
Practice Tip: Do not expect a favorable ruling on your motion for new trial.
4. If a man has broken into a house he shall be killed before the breach and buried there.
Practice Tip: Try to dissuade the homeowner from reporting the burglary by pointing out that prosecution resulting
in a “skeleton under the doorway” may lower the home’s resale value. G

Become a

Fellow or a
Super Fellow

TCDLEI has created an endowment program to ensure continuing legal
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how to get
cja funds

FOR
EXPERTS
If you are appointed counsel for an indigent defendant in a United States Court and need
the funds for an expert to assist you in the defense of your client’s case, the United States
Court of Appeals for the 5th Circuit has told us what you need to do to get these funds.
United States v. Hardin, ___ F.3d ___, 2006 WL 162552 (No. 05-50312, 5th Cir. 2006).
Daniel Vernon Hardin, Jr. was an indigent defendant who entered a plea of guilty to a single
charge of knowingly and intentionally manufacturing a Schedule 2 controlled substance,
in violation of U.S.C. §§841(a)(1) and 846. The indictment against Hardin did not allege a
specific quantity of drugs attributable to him. At the plea hearing, the factual basis for the
guilty plea did not set out a drug quantity; rather, it suggested the government’s ability to
prove the elements of the offense if the case proceeded to trial. When Hardin pled guilty, he
did not challenge the factual basis submitted by the government; however, he never admitted
the quantity of methamphetamine attributable to him.
F.R. “Buck” Files, Jr.

FEDERAL
Corner

In order to prepare for the sentencing hearing, Hardin’s attorney moved under the Crimi‑
nal Justice Act, 18 U.S.C. §3006(A)(e), for the appointment of Mr. Max Courtney, a chemical
expert and lab director as an expert to assist Mr. Hardin. He argued that the majority of the
quantity of methamphetamine was “bones,” a byproduct that should not be included in the
calculation of the drug quantity under the Guidelines.
Hardin argued for the expert’s appointment in order for him
(1) to retest the material in question to determine whether it contained an
unuseable material; (2) to testify to counter the government’s arguments
about the nature of bones; (3) to advise defense counsel about crossexamination of the government’s witness regarding the nature of bones;
and (4) to testify about methamphetamine production and the resulting
separable waste, i.e., bones.
Chief Judge Walter S. Smith, Jr., of the Western District of Texas denied the motion
without conducting a hearing or setting forth his reasons for the disposition.
Prior to the sentencing hearing, Hardin submitted written objections to the pre-sentence
report which recommended a base offense level of 26 based on a quantity of at least 50 grams
but less than 200 grams of methamphetamine. Hardin objected, in part, that the quantity of
methamphetamine was too high because it included 171.51 grams of “bones.” Judge Smith
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overruled Hardin’s objection.
A panel of the Circuit (Chief Judge Jones and Circuit Judges
DeMoss and Owen) vacated and remanded the case to the
district court with instructions:
(1) to appoint Hardin’s chemical expert and
take testimony from such expert as well as any
relevant expert tendered by the United States
for purposes of providing testimony on the
issue of the nature and character of bones
vis-a-vis methamphetamine production and
sentencing; (2) to determine the guideline
range for sentencing in light of any changes
in the relevant drug quantity necessitated by
the court’s findings based upon the expert
testimony; (3) to resentence Hardin; and (4)
to provide reasons for any departure from the
calculated guideline range in conformance
with our directive in Mares.
Writing for the Court, Judge DeMoss gives us a roadmap
to follow:
The CJA provides the procedure both for an indigent
defendant to request expert appointment and for the
district court to resolve the motion.
Section 3006A(e) provides in relevant part,
Counsel for a person who is financially un‑
able to obtain ... expert ... services necessary
for adequate representation may request
them in an ex parte application. Upon find‑
ing, after appropriate inquiry in an ex parte
proceeding, that the services are necessary
and that the person is financially unable
to obtain them, the court ... shall authorize
counsel to obtain the services.
18 U.S.C. §3006A(e)(1) (2000 & Supp.2005).
It is undisputed that Hardin was indigent and that
he moved properly under §3006A(e)(1) for expert
appointment. Thus, the district court should have
granted the appointment ‘after appropriate inquiry
in an ex parte proceeding’ if Hardin demonstrated
the expert was ‘necessary for an adequate represen‑
tation.’ See id.; Williams, 998 F.2d at 263. District
courts must ‘grant the defendant the assistance of an
independent expert under §3006A when necessary to
respond to the government’s case against him, where
the government’s case “rests heavily on a theory most
competently addressed by expert testimony.”’Williams,
998 F.2d at 263 (quoting United States v. Patterson, 724
F.2d 1128, 1130 (5th Cir.1984)).
The primary issue before the district court at sentenc‑
ing, raised by Hardin’s CJA motion and his objections

to the PSR, was the enhancement of his sentence on
the basis of the inclusion of bones in the attributable
drug quantity. In 1993, the Guidelines were amended
to clarify that a ‘mixture or substance does not include
materials that must be separated from the controlled
substance before the controlled substance can be used.’
U.S.S.G. §2D1.1., cmt. n.1; United States v. Towe, 26
F.3d 614, 617 (5th Cir.1994). Since the 1993 amend‑
ment, this Circuit has not resolved in a published
opinion whether bones satisfy the Guidelines’ defini‑
tion of a mixture or substance, such that they should
be included in the calculation of methamphetamine
quantity.
However, this Court has considered, in the wake of the
1993 Amendment, whether bones might be included
under U.S.S.G. §2D1.1 as a mixture or substance in an
unpublished opinion, United States v. Tubbs, 96 Fed.
Appx. 257 (5th Cir.2004) (per curiam) (unpublished),
vacated, ___ U.S. ___, 125 S.Ct. 1054, 160 L.Ed.2d
1044 (2005), opinion on remand, 133 Fed.Appx. 957
(5th Cir.) (per curiam) (unpublished), cert. denied,
___ U.S. ___, 126 S.Ct. 463, 163 L.Ed.2d 352 (2005).
There, a panel of this Court explained that ‘[b]ecause
bones, a byproduct of the methamphetamine manu‑
facturing process, can be injected by users without
separating the methamphetamine, bones constitutes a
mixture or substance containing a detectable amount
of methamphetamine for purposes of the sentencing
guidelines.’ Id. at 257. The factual basis for this state‑
ment was not provided. The substance referred to as
‘bones’ in Tubbs may or may not be the same kind of
substance for which Hardin was held accountable in
the present case. We simply cannot determine from
the record presently before us, nor from Tubbs, what
is the factual nature of the substance called bones. In
any event, the Tubbs opinion upon which the Govern‑
ment relied was vacated by the Supreme Court and as
such provides no guidance to the disposition of the
issues raised here.
Thus, Hardin’s objections raised prior to and at
sentencing presented a question of law that remains
open in this Circuit. In addition to the legal question
of quantity calculation under §2D1.1, Hardin also
disputed, on this record, the factual issue regarding
the content and nature of bones, irrespective of the
application of the guidelines. The Government sub‑
mits that any error in the denial of the motion or in
the sentencing was harmless because Hardin did not
challenge the total amount of bones as incorrect.
***
On this record, however, the district court should have
permitted an ex parte proceeding on the motion for ap‑
pointment because the indigent defendant presented
an ex parte application under §3006A(e)(1) specifically
identifying as the disputed issue whether bones are
continued on page 34
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Constructive Waiver and Compelled
Defendant Interviews:
Understanding the Lagrone Doctrine
and Implementing Strategies for
Limiting its Effect
part one

By Dexter E. Gilford

I. Introduction
There are fewer more critical and difficult decisions facing the criminal trial practitioner than whether to have the defendant
testify. It is a decision laden with risks accompanied by hope for only the possibility of tangible benefit. Generally, the decision
to present testimony of witnesses other than the defendant is not accompanied by the same risks. However, an often overlooked
doctrine makes the decision to present expert witness testimony, at least in some circumstances, laden with risks similar to that
attendant to the defendant’s decision to testify.
Under Lagrone v. State,1 on motion by the State, a trial court may compel the defendant to submit to an examination2 by
its own expert at the cost of disallowing defense expert testimony if that expert’s testimony is based on an examination of the
defendant.3 Under Lagrone, the defendant has no right to attend the state expert’s examination, monitor the course of the exami‑
nation, or require that the examination even be recorded or otherwise memorialized.4 Further, there is no required provision of
discovery of the defendant’s statements and responses made during the interview.5 For all practical purposes, the State expert’s
examination will be unregulated and practically limitless in scope.
Presently, the Lagrone doctrine6 remains viable as there has been no indication of any intent to limit its scope in either appellate
court decisions or trial court’s practices. Until recently, it was rare to find attorneys other than those trying death penalty cases7
to even be familiar with the Lagrone doctrine because prosecutors generally invoked its application only in death penalty cases.
Indeed, by way of anecdote, many death penalty practitioners thought the doctrine’s application would be limited to the issue
of future dangerousness and, then, only when the defendant put the matter at issue. That is, many criminal defense trial lawyers
believed (read “hoped”) that Lagrone was not applicable when the defendant presented his own expert testimony in rebuttal to
the State’s presentation of evidence on the future dangerousness special issue. However, the rationale of Lagrone has proven too
expansive to be so limited. In sweeping language, the Lagrone doctrine was subsequently held to apply to any issue on which
defensive evidence has been presented if based on an examination of the defendant.8 Since then, some prosecutors have invoked
Lagrone in non-death penalty cases and have sought to extend its application to any issue on which the defendant offers expert
testimony covered by Lagrone. Concomitantly, anecdote and practice indicate that trial judges have shown no unwillingness to
14 VOICE FOR THE DEFENSE
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extend its application to such cases and issues.
In this regard, it appears that Lagrone’s rationale is not ap‑
plicable solely to punishment issues but may well extend to any
issue on which defense expert testimony is presented. Conse‑
quently, defense counsel might be faced with the prospect of a
compelled Lagrone examination in any case in which defensive
testimony is presented that can be said to have been based on
an examination of the defendant. Indeed, the critical feature
of Lagrone is that its rationale, if strictly applied, appears to
be implicated by the presentation of any defense testimony,
not only expert testimony, that is based on or derived from an
examination or even an interview of the defendant. Although
appellate courts have not yet addressed this issue, the Court of
Criminal Appeals has also not disavowed this possibility. To
consider but two possible examples, Lagrone might apply as
equally to future dangerousness expert testimony as it would
to an accident reconstruction or ballistics expert’s testimony
based, at least in part, on an interview of the defendant. Or, for
example, one might find the State seeking a compelled Lagrone
examination sought in a sexual assault case where the defendant
offers expert testimony on the issue of the defendant’s ame‑
nability to rehabilitation or whether he fits a sexual offender
profile, etc.9
Although these examples might appear far reaching, there is
nothing in Lagrone’s rationale or sweeping language that sug‑
gests it would not apply with equal force in both these cases.
Given its implications, all criminal trial practitioners should
be familiar with Lagrone, its rationale and its shortcomings.
Given that there are occasions where defense counsel will either
consider having a client interviewed to develop possible trial
testimony or, after “inheriting” a case in which the defendant
has already been interviewed, is considering whether to present
such testimony, familiarity with Lagrone and strategies to limit
its impact is critical.
This article will be expositive, critical and practical. First, it
will discuss the development of Lagrone’s “constructive waiver”
doctrine and its application in the trial of criminal cases. Some
of the doctrine’s more obvious shortcomings will also be dis‑
cussed. Finally, for those faced with the possibility of a Lagrone
compelled examination of the defendant, some practical strate‑
gies and pointers for limiting the impact of some of Lagrone’s
more significant threats will be discussed.

II. Lagrone v. State and the Doctrine of
Constructive Waiver
A. Overview: Development of the Lagrone Doctrine
of Waiver and Constructive Testimony
The Lagrone doctrine is based upon the fiction of a “con‑
structive waiver” of the defendant’s Fifth amendment’s privilege
against self-incrimination.10 In its initial formulation, the con‑

structive waiver is itself premised on the further fiction that the
defendant has constructively testified when he presents his own
expert’s testimony that is based in part on his responses given to
his expert during an examination.11 Subsequently, the doctrine
has been construed to be applicable to any witness examining
the defendant who testifies at trial.12 Pursuant to Lagrone, trial
courts may compel the defendant to submit to a State expert’s
examination whenever a defendant intends to present his own
defense expert testimony on any issue that is based, in any part,
on a personal interview of the defendant.13 If the defendant
refuses, the trial court may disallow his expert’s testimony.14
The mischief Lagrone seeks to remedy is the presumed un‑
fairness to the State in permitting the defendant to offer his own
expert’s testimony that is based on a personal examination of
the defendant while depriving the State of the opportunity to
develop and present its own testimony by the defendant’s invo‑
cation of his privilege against self-incrimination. By presenting
his own examination-based testimony, the defendant is seen as
having constructively testifying through his own expert while
escaping cross-examination.15 Reasoning from this proposi‑
tion, the Court of Criminal Appeals has concluded that the
defendant’s constructive testimony constitutes a constructive
waiver of his privilege against self-incrimination.16 In order to
“maintain a fair state-individual balance”,17 under Lagrone, a
trial court may restrict, even completely disallow, any defense
testimony based on an examination of the defendant with‑
out violating due process.18 Though Lagrone found its initial
grounding in federal constitutional law,19 the Court of Crimi‑
nal Appeals has since indicated that the Texas Constitution is
likewise not violated by the remedy of compelled examination
and restriction of defense expert testimony.20 During the nine
years since compelled examinations were first adopted by our
Court of Criminal Appeals,21 criminal defense practitioner’s
initial suppositions that Lagrone would be limited to the future
dangerousness issue in death penalty cases and only when the
State sought to rebut the defendant’s presentation of expert tes‑
timony on the future dangerousness issue were quickly dispelled
by the Court in cases continuing to construe the doctrine. The
doctrine was soon held to be applicable in any case in which
the defendant presented expert testimony based on a personal
examination of the defendant.22
B. Development of Lagrone’s Constructive Waiver
Doctrine
The development of Lagrone’s doctrine of compelled defen‑
dant examinations has been characterized by steady expansion.
This expansion has been at the expense of critical treatment
of the very legal and practical issues that initially engendered
the doctrine’s adoption and development. In short, to remedy
a perceived institutional unfairness to and ensure parity for
the State, the Court of Criminal Appeals has adopted an over‑
broad doctrine which creates an unfairness to defendants in
March 2006
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circumstances in which the mischief initially justifying Lagrone’s
compelled examination doctrine is simply absent. Specifically,
the Court has never critically examined the federal case law
underpinnings of the doctrine (which it adopted wholesale
without much critical analysis) in fashioning its remedy of
compelled examinations and restrictions on defense testimony.
The Court has never critically addressed or examined exactly
what “parity” actually requires in the various factual contexts in
which Lagrone issues are likely to arise. In this regard, the Court
has not critically examined whether there are factual contexts
in which Lagrone issues arise in which the “fairness” the Court
of Criminal Appeals has sought to ensure are satisfied without
resort to compelled examinations coupled with or restrictions
on defense testimony for the failure to submit to such exami‑
nations. With respect to the fiction of constructive waiver and
testimony, whether the privilege against self-incrimination is
actually “implicated” with every presentation of defense testi‑
mony based, in part, on an examination of the defendant has
never been critically addressed. These shortcomings, in some
circumstances, have undermined the very fairness and parity
between the State and the defendant Lagrone was intended to
ensure. Rather, the doctrine the Court has given us has left
criminal defendants more vulnerable to unjustified interroga‑
tions by the State when fairness and parity do not require such
a result. In the name of an admittedly needed measure of parity
to the State in some situations, the remedy we have been left
with has struck less of a balance than an unjustified tipping of
the scales in favor of the State.
The development of Lagrone’s compelled examination doc‑
trine can be critically reviewed and analyzed with reference to
several related themes and concepts: (1) in what circumstances
do “parity” and “fairness” require the State be afforded an op‑
portunity to examine the defendant; (2) in what circumstances
can the defendant’s “presentation” of defensive testimony
be justifiably characterized as the equivalent of constructive
testimony; and (3) in what circumstances, if any, does the
presentation of defense testimony not implicate the privilege
against self-incrimination? As will be seen these concepts are
interrelated and often discussion of the one necessarily involves
a discussion of the others.
1. Initial Formulations: Compelled Examination and Sanctioned Restrictions on Defensive Testimony
Although the Lagrone doctrine takes it name from the
seminal case of Lagrone v. State,23 the first case to uphold com‑
pelled examinations was Soria v. State, decided one year prior
to Lagrone.24 In Soria, during the punishment phase of a death
penalty trial, the defendant sought to introduce the testimony
of a court appointed mental health expert that the defendant
did not “present a continuing threat to society” on the future
dangerousness special issue.25 The State had not yet presented
any expert testimony on the future danger issue.26 The defense
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expert had based his testimony on “a complete psychiatric
evaluation” previously conducted. In rebuttal, the State sought
to introduce its own expert testimony that the defendant did,
in fact, constitute a continuing threat.28 In order to prepare its
own expert to testify, the State asked the trial court to order the
defendant to submit to a psychiatric examination by its expert
presumably arguing that it should be entitled to such an exami‑
nation because the defendant had presented testimony based
on his own expert’s examination of the defendant.29 Although
the trial court ordered the defendant to submit to the State
expert’s psychiatric evaluation, the defendant refused to do
so.30 Without the benefit of examining the defendant, the State’s
expert testified that the defendant constituted a future danger
based on the facts of the case put in the form of a hypothetical
question.31 The trial court also permitted the State’s expert to
testify that the defendant had refused to cooperate in his own
psychiatric examination.32
To rebut the State’s expert, the defendant sought to call a
second expert witness whom it had retained.33 This defense
witness had also conducted a forensic psychiatric examination
of the defendant for the purposes of testifying at trial.34 Because
the defendant had refused to submit to the State’s examination,
the trial court refused to permit the defense expert to “testify
to anything based upon his personal examination of the [de‑
fendant].”35 On appeal, the defendant complained the trial
court’s restrictions on his expert’s testimony violated his Fifth
Amendment privilege against self-incrimination.36 The Court
of Criminal Appeals affirmed the trial court finding that the
limitation of the defense expert’s testimony did not violate the
Fifth Amendment.37 Finding the defendant’s expert’s testimony
was based upon the personal examination of the defendant,38
the Court found “[b]y presenting [the defense expert’s] tes‑
timony as to [the defendant’s] remorse and other feelings ...
expressed to him concerning the offense, the appellant had
constructively placed himself on the stand.”39 In addressing any
federal constitutional concerns, the Court of Criminal Appeals
noted the Supreme Court and lower federal court precedent
had already recognized a defendant could constructively waive
his Fifth Amendment privilege against self-incrimination “to
a limited extent by presenting psychiatric testimony.”40 The
Court characterized the governing federal case law to be that by
“introduc[ing] ... psychiatric testimony based upon an examina‑
tion of the defendant constitute[d] a waiver of the defendant’s
Fifth Amendment privilege in the same manner as would the
defendant’s election to testify at trial.”41 Interestingly, Soria’s
compelled evaluation doctrine had its basis in federal case law
that actually protected the defendant from the State’s presenta‑
tion of testimony derived from a clinical psychiatric examina‑
tion of the defendant when he had not presented testimony from
these examinations or interviews.42 However, in keeping with
settled federal case law, the Court suggested its adopted rationale
was simply one of parity and fairness to the State.43

In construing its newly adopted “constructive waiver” doc‑
trine, the Court of Criminal Appeals went to great lengths to
apply the fiction rigorously characterizing the issue in terms of
the defendant’s actual choice to testify emphasizing that “[the
Defendant] chose to present his version of the facts as they might
impact his death worthiness through [his expert’s] testimony.”44
Thus viewing the facts, the Court noted “the State’s only effec‑
tive means of rebutting appellant’s constructive testimony was
by presenting its own independent psychiatric testimony.”45
To justify the remedy of a compelled, court-ordered exami‑
nation, the Court noted that because the doctrine was premised
on the doctrine of waiver, the defendant is “subject to the same
rules governing direct examination and cross-examination as
any other witness.”46 With regard to the trial court’s authority,
the Court noted, very briefly, only two possible remedies: that
of limiting the defendant’s expert testimony or excluding the
defendant’s expert testimony or evidence on the issue alto‑
gether.47 Characterizing, but not excluding, the latter as “[a]
more extreme sanction,” the Court found that “limiting the
testimony of the defendant’s rebuttal expert to the same extent
that the State’s expert was limited due to the defendant’s failure
to cooperate was a fair and reasonable sanction.”48
		
Employing either of the two remedies would have an obvious
chilling effect on a defendant’s choice to present testimony based
on an examination by his own expert. However, the Court was
not troubled by this effect, characterizing and likening it to the
“tough choice[] facing a defendant whether to testify in his own
defense”.49 Again, this approach is in keeping with the Court’s
rigorous insistence on characterizing the issue in terms of the
defendant’s “choice” presumably for the sake of consistency with
its fiction of constructive waiver.50
In addition to the adoption of the constructive waiver doc‑
trine, Soria was significant because the Court of Criminal Ap‑
peals had never gone any farther than holding the defendant’s
presentation of psychiatric testimony “opened the door” to the
State’s use of such testimony at trial.51
2. The State’s Right to Conduct an Anticipatory Interview:
Examination of the Defendant: Lagrone v. State
One year following Soria, the Court of Criminal Appeals
decided Lagrone v. State.52 Until Lagrone, Soria only permit‑
ted the trial court to limit a defendant’s expert testimony after
presenting his own examination-based testimony and refusing
to submit to a court-ordered examination by the State’s expert.53
As will be recalled, in Soria v. State, when the State sought its
compelled examination of the defendant, the defendant had
already presented the testimony of an expert who had examined
him; it was the defendant’s second expert who was disallowed
from testifying unless the defendant submitted to a State expert’s
examination.54 When the defendant refused to submit to the

State’s examination, the only testimony the jury heard was his
own examination-based testimony.55 As Soria was primarily
grounded in notions of parity and fairness to the State, a remedy
of permitting the State to conduct its own evaluation only after
the defendant had already presented its own expert testimony
portended poorly for the defendant. Because the trial court is
powerless to actually compel the defendant submit to the State’s
examination,56 parity for the State would always be lacking if
the State was forced to wait until after the defendant had pre‑
sented its testimony to seek its own compelled examination. A
remedy limited to restricting the presentation of defense expert
testimony would be useless to the State in cases where the de‑
fense expert had already testified.57 Even in Soria, the Court of
Criminal Appeals seemed sympathetic to this practical reality
with which the State was likely to contend, a view that has some
merit.58 It noted the defendant, “of course, could not be liter‑
ally forced to speak against [his] will ... despite the trial court’s
order ... ”59 To this, the Court seemed to suggest its inability to
remedy this circumstance noting “this case does not involve a
question of limiting the testimony of a defense expert offered
in the defense case in-chief where the defendant has merely
expressed an intention to introduce psychiatric evidence.”60
Indeed, in Soria, the Court expressly stated that its compelled
examination doctrine was implicated by the defendant’s ac‑
tual presentation of expert testimony: “[i]t is the appellant’s
constructive testimony that gave rise to the waiver of his Fifth
Amendment rights and ultimately the ability of a trial court to
compel an examination and to enforce that order.”61 After Soria,
the unanswered question was, did the Court truly believe itself
powerless to remedy the unfairness to the State it had noted
despite its insistence that parity was the guiding rationale of the
doctrine? In short, no. The Court of Criminal Appeals would
find both the authority and the means to remedy the perceived
unfairness it only a year earlier seemed to concede its inability
to remedy. The Court was to soon confront this specific issue.
When it did, the Court ensured that never again would the State
be forced to be in this situation by extending Soria and adopting
a doctrine of anticipatory constructive waiver.
In Lagrone, the Court of Criminal Appeals was again con‑
fronted with the unfairness it apparently anticipated and per‑
ceived in Soria caused by its inability to actually compel defense
participation in State examinations. If the Court strictly adhered
to its statement that no actual waiver occurs until the testimony
is actually presented then it was likely powerless to fashion an
appropriate remedy to enforce its doctrine of compelled exami‑
nations that would ensure fairness to the State.62 However, the
Court did not so limit its authority; rather, it expanded Soria to
hold not only may a trial court compel the defendant to submit
to the State’s examination when he introduces his own examina‑
tion-based testimony premised on his own expert’s examina‑
tion, but it may also do so when he “plans to introduce, [his]
own future dangerousness testimony:” 63 “[W]hen the defense
demonstrates the intent to put on future dangerousness expert
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testimony,64 trial courts may order defendants to submit to an
independent, State-sponsored psychiatric exam prior to the
actual presentation of the defense’s expert testimony.” To do oth‑
erwise “is bound to work against the State in almost every case
... [because] ... a trial court cannot actually force the defendant
to cooperate with the State’s experts ... ”65 The Court went on to
note “[o]ur sense of justice will not tolerate allowing a criminal
defendant to testify through the defense expert and then use the
Fifth Amendment privilege against self-incrimination to shield
themselves from cross-examination on the issues which they put
in dispute.”66 Thus, despite its expressed skepticism in Soria, the
Court acknowledged that due to the “unique circumstances” of
the situation, it was necessary to employ a sort of ‘legal fiction’”
and extend its holding to cases in which the defendant does
nothing more than evince an intent to introduce covered expert
testimony.67 Under these circumstances, ordering compelled
examinations of the defendant in anticipation of presentation
of examination-based defense testimony did not violate the Fifth
Amendment’s privilege against self-incrimination.68
3. Perceived Rebuttal Limitation Clarified: Lagrone Extended
to Any Situation in Which Examination-Based Defensive
Expert Testimony Presented
Until Lagrone v. State,69 the State had only sought the
defendant’s compelled examination to rebut the defendant’s
expert testimony. 70 One of the questions left unanswered
concerning the scope of Lagrone, i.e., was whether it would be
applied in cases where the defendant only sought to present his
own examination-based testimony in order to rebut the State’s
presentation of testimony on a particular element or issue. As
mentioned earlier, many practitioners believed (i.e., hoped) that
Lagrone’s compelled examination procedure could be avoided
so long as the defendant did not first present testimony on the
issue. However, in Chamberlain v. State the Court of Criminal
Appeals would lay this supposition to rest.71 As the Chamberlain
court was to hold, nothing in its formulation of Lagrone’s com‑
pelled examination doctrine or its rationale could justify such a
limitation. Rather, it applies in any case in which the defendant
presents examination-based testimony, irrespective of whether
it was presented in rebuttal only.
In Chamberlain, the State presented evidence on the issue of
future dangerousness, and in rebuttal, the defendant sought to
introduce his own examination-based expert’s testimony.72 The
defendant attempted to avoid a compelled Lagrone examination
by distinguishing Soria and Lagrone on the ground that in those
cases it was the defendant who first presented testimony on the
future danger issue while he sought to do so in rebuttal to the
State’s presentation of such testimony.73 In rejecting this argu‑
ment, the Court of Criminal Appeals reiterated the rationale
of Lagrone and Soria and affirmed the trial court’s “conditional
exclusion” of his testimony. Again emphasizing the defendant’s
choice, the Court again noted “[i]f a defendant breaks his silence
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to speak to his own psychiatric expert and introduces that tes‑
timony which is based on such interview, he has constructively
taken the stand and waived his Fifth Amendment right to refuse
to submit to the State’s psychiatric experts.”75 Again, the focus
was on the defendant’s choice “to break his silence and not
whether [the defendant] introduced psychiatric evidence or
merely rebutted such evidence.”76 The issue is simply whether
the psychiatric testimony the defendant intended to introduce
was based on his own participation in the psychiatric testing
and examination.”77 Thus viewed, the defendant had “intended
to introduce psychiatric testimony based upon his participation
in a psychiatric examination” and this constituted a constructive
wavier of his Fifth Amendment privilege.78
4. Sigala v. State: Compelled Examinations Required Even
When Initial Examination Conducted by Neutral and Court
Appointed Experts and For Purposes Unrelated to the Preparation for Trial
In terms of the development of Lagrone’s compelled ex‑
amination doctrine, Sigala v. State79 is unremarkable. Affirm‑
ing settled Lagrone principles, the Sigala court found no error
in the trial court’s conditioning the admissibility of defense
examination-based testimony on the defendant’s submission
to the State’s examination.80 In this regard, it should merit
little attention in a discussion concerning the development of
Lagrone. However, the import of Sigala lies not in its express
holding reaffirming compelled examinations but in what may
be viewed as its implicit finding that the presentation of any
examination-based testimony, even when that testimony is
developed for purposes unrelated to trial preparation, invokes
Lagrone. Such a reading of Lagrone fails to consider that testi‑
mony presented at trial developed in non-adversarial settings
by neutral witnesses does not interject the same unfairness and
lack of parity when such testimony is developed by advocate
witnesses for the purposes of preparing for trial.
A brief review of the facts of Sigala v. State illuminates the
issue. In Sigala, faced with a compelled examination by the
State, the defendant elected not to present his expert after the
trial court limited his expert to certain areas, presumably those
not based on an examination of the defendant.81 In affirming
the trial court, the Court of Criminal Appeals reiterated the
familiar rule that “if a defendant breaks his silence to speak
to his own psychiatric expert and introduces testimony based
on such evidence, he has constructively taken the stand and
waived his Fifth Amendment right to refuse to submit to the
examination by the State’s psychiatric expert.”82 However, as
intimated earlier, the significant feature of Sigala lay in the
fact that the expert whose testimony the defendant sought to
introduce was not a defense retained expert.83 Rather, she was
a court appointed expert employed by the county and charged
with the responsibility of attending to the county jail’s inmates
with mental health needs.84 During the course of her employ‑

ment she met with the defendant several times, interviewed him,
diagnosed him, prescribed medication for him and opined that
she was “not afraid of him.” 85
Sigala’s import for criminal practitioners is its potentially im‑
plicit finding that the non-adversarial purpose of the defendant’s
examination, or the neutral role of the person conducting the
examination, is simply not relevant. Sigala is also instructive
because it exemplifies the Court’s unwillingness to critically
examine the single most significant shortcoming of Lagrone and
its progeny: whether it can be said that institutional unfairness
exists when both the State and the defendant have equal access
and opportunity to develop and present testimony based on
examination of the defendant the course of which neither the
defendant nor the State had any control or authority.
Sigala presented the factual scenario in which the Court
could have determined whether the unfairness and lack of parity
with which Lagrone is primarily concerned is implicated when
testimony is presented based on an examination conducted by
a neutral, non-adversarial witness for a purpose unrelated to
preparation for trial. Unlike in the case in which the defendant
retains an expert who develops testimony based on an examina‑
tion of the defendant for trial purposes, the defendant simply
does not enjoy an advantage of access to the witness, her work
product or possible testimony or the opportunity to participate
in the development of such testimony in the case of non-trial
related examinations conducted by neutral persons.
Are fairness and parity undermined by the defendant’s
presentation of testimony developed from an examination
by a neutral witness for purposes other than preparation for
trial? Recall the lack of parity and unfairness which Lagrone
sought to address was, at its core, one based on the defendant’s
ability to develop his own testimony and deny the State both
access and opportunity to develop its own testimony to rebut
the defendant’s testimony. The particular mischief to which
Lagrone was addressed lie in the fact that the defendant’s own
expert could conduct an examination with the purpose of
developing trial testimony while denying the State a similar op‑
portunity by reliance upon his privilege against self-incrimina‑
tion. When viewed in this light, the mischief to which Lagrone
was directed is more accurately viewed as one involving the
defendant’s voluntary, deliberate choice to “break his silence”
for the purpose of developing and presenting trial testimony.
The defendant’s choice to do so cannot be separated from the
fact that he controls the expert, as his agent, as well as the type,
course and objectives of the particular examination in which the
defendant will participate. Having such control guarantees the
defendant alone enjoys access to the results of the examination
and the uses to which it will be put to develop trial testimony.
In this regard, it is fair to assume that the defendant may seek
to provide those responses favorable to the particular issue for
which the expert has been retained. Without any opportunity

for the State to develop its own testimony, it is possible that
the defendant’s direct responses, and the expert’s conclusions
based on those responses, can never be adequately challenged
at trial because the defendant enjoys the privilege against selfincrimination.86 At its core, this is the basis of the unfairness to
which Lagrone was addressed. It is an unfairness simply absent
when the testimony the defendant presents was developed in a
neutral context for non-adversarial purposes.
If a defendant is examined for a purpose other than prepar‑
ing for trial, e.g., a court-ordered inquiry concerning sanity or
for jail administrative purposes such as determining treatment
needs, risk of suicide, etc., both the State and the defendant have
equal access to the expert and her notes, report, etc., if the defen‑
dant decides to present the expert’s testimony. If the defendant
presents such testimony, he will have not enjoyed any control
over the objectives or course of the examination because both
were determined by the purpose for which the examination was
conducted, e.g., to report to the court on sanity or determine the
treatment needs of the defendant while incarcerated and await‑
ing trial. In the case of an insanity examination, the expert will
have reported to the court and both the State and the defendant
will have been provided a copy of the report.87 Because the expert
is not an agent of the defendant, she may be interviewed by the
State or the defendant at any time without agreement by either
party. Because the purpose of the examination is limited, there
is no question concerning the defendant’s ability to determine
the purpose of the examination. Likewise, because the expert
was neither an agent of the State nor the defendant, it cannot
be assumed that the particular responses were given with the
purpose of eliciting only those favorable to the defendant. In
the case of testimony based on examinations conducted for
non-adversarial purposes by neutral witnesses, the defendant
simply neither enjoys access to and control over the expert nor
the opportunity to develop his testimony which formed the
basic unfairness to which Lagrone was directed.
It is clear the defendant may not present examination-based
testimony while denying the State the same opportunity to
develop and present its own testimony based on this examina‑
tion.88 This is, and has been, settled law pre-dating Lagrone;
indeed, the federal cases undergirding both State and federal
compelled examination procedures all forbade this sort of
unfairness.89 These cases emphasized the inherent unfairness
in a rule that would permit the defendant’s initiation of an
examination and presentation at trial of testimony based on
this examination while precluding effective rebuttal by the
State by reliance upon the privilege against self-incrimina‑
tion.90 The critical distinguishing feature is the defendant’s
choice to participate in the pre-trial preparation process and
present such testimony. However, in the case of the defendant’s
participation in an examination for purposes other than for
preparation of trial with a neutral, non-agent does not present
the same unfairness to the State; the defendant is not afforded
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any advantage over the State by presenting such testimony as
the State is permitted to respond by presenting the statements
made during the examination or present expert derivative
testimony based on the examination just as would the State.
Although Sigala is unremarkable for its holding or analysis, it is
important in highlighting the failure of the court to have criti‑
cally examined Lagrone’s doctrinal underpinnings.92 When it is
considered that Lagrone operates equally to compel defendant
examinations when the defense seeks to present testimony by a
neutral advocate for a non-adversarial purpose as it does with
his presentation of testimony developed by an adversarial expert
for the purpose of preparing trial testimony, the most critical
shortcoming of Lagrone is exemplified, i.e., its over breadth.
That is, in remedying unfairness in one factual scenario it actu‑
ally operates to create unfairness in others in which parity and
fairness were not lacking.
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Dual
Prosecutions :
Can It Ever Be
To Your
Client’s Benefit?
1

By Stephen Baer
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magine the following
scenario: You’ve been
appointed in the State
system to represent a
client on a fairly typical
possession with intent
to deliver greater than
4 grams cocaine case. After a
couple of passes, the assistant
district attorney will not give
you a recommendation. What’s
up? The catch is, the feds have
evidence that a firearm was in‑
volved. Because of policies that
started with an initiative in the
late 1990s in the Eastern District
of Virginia called “Project Exile”
the U.S. Attorney’s Office across
the country is stepping in to
prosecute your client.

For those of you who regularly practice in the federal system,
you know that your client will be looking at an additional
(read “stacked”) five (5) or seven (7) (if the firearm was
brandished) year sentence over and above his drug sentence
due to Title 18 U.S.C. Section 924(c)(1) if the government
can prove that the firearm was used during, and in relation
to, the above mentioned drug trafficking crime.
In the past when the feds stepped in, the State decided to
conserve its prosecutorial resources and dismissed its case.
But in the last year I have noticed a disturbing trend; clients
are being prosecuted in both the federal and state system,
sometimes sequentially and sometimes at the same time.
Due to a policy known as the “Petite” policy the local U.S.
Attorney’s Office must get permission from “Main” Justice
(i.e. a Department of Justice bureaucrat in Washington,
D.C.) to prosecute your client in the federal courts. See Title
9-2.031 of the U.S. Attorney’s Manual2. In order to prosecute
your client in federal court, the AUSA is asked to establish
three prerequisites: (1) a substantial federal interest; (2) the
prior prosecution must have left that interest demonstrably
unvindicated, and; (3) the government must believe the
defendant’s conduct constitutes a federal offense. However,
it should be noted that while you can use this procedural

hurdle (read “added work” for the overworked AUSA) to
your client’s benefit from time to time, failure to obtain the
required permission is not fatal.3
In the right set of circumstances the dual system can work
to your client’s benefit. With some creative thinking and a
bit of preparation, positive results can be achieved for your
client who is facing dual prosecutions. Recently in United
States v. Estep, the client was in possession of a “sawed-off ”
shotgun after having been convicted of a felony. In the State
system, he was prosecuted for being a felon in possession.
Having accepted a plea offer, the client was within a few
months of being paroled on his state charge when he was
brought to federal court to be arraigned on a federal felony
in possession charge as well as the tax offense of failing to
register the “sawed-off ” shotgun. Through a Section 5K2
Motion for a Downward Departure, the issue of the client’s
prior state prosecution was placed before the District Court
judge who departed downward substantially
More recently in the matter of United States v. Donald Ray
Hall, the client’s repeated appearances at his State court set‑
tings enabled the client to get a PR bond in the federal system.
Once the client was bonded out he was instrumental in as‑
sisting counsel with preparing for what turned out to be a
successful Motion to Suppress in Judge Buchmeyer’s court.
The bottom line is be creative, think outside the box and
find ways to make the dual prosecution work to your client’s
benefit.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
UNITED STATES OF AMERICA			
						
VERSUS					
						
LAWRENCE CLYDE BRINGIER, JR.		

§
§
§		
§
§

CRIMINAL NO.:01-172-D-M3

MOTION FOR DISMISSAL OR CONSOLIDATION
NOW INTO COURT, through undersigned counsel, comes Lawrence Clyde Bringier, Jr. who moves this Honor‑
able Court to dismiss Counts 9 and 10 of the indictment filed October 31, 2001, as multiplicitous, or to require the
election of a single charge by the United States. Specifically, defendant avers the following:
1.
Defendant has been charged with two counts of structuring financial transactions in the indictment filed October
31, 2001 in this matter, based on deposits made to a bank account on August 10, 1999 and August 20, 1999, in viola‑
tion of 31 USC 5324(a)(3).
2.
Under the applicable caselaw, the unit of prosecution is the structuring, rather than the individual deposits, and so
the defendant is potentially faced with multiple punishments for the same criminal conduct, in that a single structur‑
ing has been subdivided into two substantive offenses. In further support of this contention, movant relies upon his
memorandum in support of this motion.
3.
On the face of the indictment, the charges are multiplicitous, and should be dismissed or consolidated into a legal
unit of prosecution. In further support of this contention, movant relies upon his memorandum in support.
WHEREFORE, movant respectfully requests an hearing for the United States to show cause, if it can, why Counts
9 and 10 of the indictment filed October 31, 2001 should not be dismissed as multiplicitous or consolidated into a
single, legitimate unit of prosecution.
						

Respectfully Submitted:

						
						
						
						
						
						
						
						
						
						

________________________________		
Michael S. Walsh
Bar Roll Number: 8500
Joseph K. Scott III
Bar Roll Number:
28223
LEE & WALSH				
628 North Boulevard				
Baton Rouge, LA 70802			
Telephone:
225-344-0474			
Facsimile:
225-344-9124			

CERTIFICATE OF SERVICE
I hereby certify that a copy of the above and foregoing motion has been delivered to Rene Salomon, Assistant
United States Attorney, 777 Florida Street, Suite 208, Baton Rouge, LA 70801, via United States Postal Service, postage
pre-paid.
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________________________________		
Michael Sean Walsh

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
UNITED STATES OF AMERICA		
						
VERSUS					
						
LAWRENCE CLYDE BRINGIER, JR.		

§
§
§		
§
§

CRIMINAL NO.:01-172-D-M3

ORDER
Considering the above and foregoing motion:
IT IS ORDERED that the United States of America appear on the ________________ day of____________,
2003, at ________________o’clock ____________ .m., to show cause, if it can, why:
1.

Counts 9 and 10 of the indictment filed October 31, 2001 should not be dismissed as multiplicitous, or

2.

Counts 9 and 10 of the indictment filed October 31, 2001 should not be consolidated into a single unit
of prosecution.

Baton Rouge, Louisiana, this_________________________ day of ____________________________, 2003.

													
					
					

__________________________________________________
JUDGE, MIDDLE DISTRICT OF LOUISIANA

NOTE: Memorandum in support of this motion is posted on the “members only” section of the TCDLA website.
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SUPREME COURT
Cert. to 9th Circuit – Reversed.
Jury Selection: reviewing court must defer to trial judge.
Rice v. Collins, __U.S.__ (No. 04-52, 1/18/06); Opinion; Kennedy.
During jury selection in a drug trial, the prosecutor exercised a peremptory challenge
against an African-American juror. Collins objected, alleging racial motive for the challenge.
The prosecutor cited the juror’s youth and single status as the reasons for the challenge,
as well the fact that she rolled her eyes when she was asked questions. Trial court found
the challenge based on youth and demeanor were adequate reasons and allowed the strike.
The 9th Circuit reversed the conviction, holding the judge’s acceptance of the prosecutor’s
reasons was an “unreasonable factual determination.”
Cynthia Hampton

Held: Where reasonable minds could differ in interpreting conflicting evidence, a
court reviewing a habeas request must defer to a trial court’s judgment on whether to
allow a peremptory juror challenge. The reviewing court must defer to the trial court’s
determination to accept a strike based on race. The standard of review was clear error and
the evidence did not show the trial court’s decision was so unreasonable that reasonable
minds could only reach an opposite conclusion.
Cert. to 9th Cir. – Affirmed.
AG may not prohibit drugs used for physician-assisted suicides in states permitting that
practice.
Gonzales v. Oregon, __U.S.__ (No. 04-623, 1/17/06); Opinion: Kennedy; Dissents: Scalia
and Thomas.

Mike Charlton

The Oregon Death With Dignity Act (ODWDA) allows a physician who complies with
precise safeguards to prescribe or distribute a lethal dose of drugs to a terminally ill patient
who makes such a request. In 2001, the attorney general announced the use and prescription
of controlled substances to facilitate suicide is an unlawful purpose under the Controlled
Substances Act (CSA). In response to a challenge by the State of Oregon, a doctor, a phar‑
macist, and some terminally ill patients, the federal district court permanently enjoined the
rule’s enforcement. On appeal, 9th Circuit invalidated the rule, holding the AG’s rule modified
the balance between the state and federal government absent authorization under the CSA,
and further held the rule was contrary to the plain language of the CSA, which is directed
only at conventional drug abuse and bars the AG from medical policy decisions.
Held: The attorney general may not prohibit physicians from prescribing drugs
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regulated under the Controlled Substances Act to terminally
ill patients who request such drugs in a state permitting physician-assisted suicide. The purpose of the CSA was to regulate
the practice of medicine only to the extent of preventing physi‑
cians from participating in illegal drug trafficking, and not to
regulate the general practice of medicine. Judgment is therefore
affirmed.

collateral review is pending. Ninth Circuit reversed, finding
Chavis entitled to tolling until the California Supreme Court
had ruled on his case (three years after petition denied by trial
and appellate courts). Court held that because the California
Supreme Court denied the petition without comment or cita‑
tion, the state denial on the merits did not declare the appeal
untimely.

Cert. to 9th Circuit – Reversed.
Grant of relief reversed: distinction between “weighing” and
“non-weighing” states eliminated.
Brown v. Sanders, __U.S.__ (No. 04-980, 01/11/2006): Opinion
(5-4): Scalia; Dissents: Stevens & Breyer.

Held: Chavis’ federal habeas petition was untimely. Federal
courts may determine the timeliness of a habeas corpus motion if state courts did not rule on the timeliness of the state
habeas petition. Ninth Circuit erred in finding the state high
court’s silence for the reason it denied Chavis’ petition was
equivalent to an order in which the words “on the merits” ap‑
peared. The state supreme court’s omission of “on the merits”
made it less plausible that the three-year delay was reasonable.
Yet without clear direction from the state supreme court on the
timeliness of the appeal, federal courts must determine whether
the filing in state court was timely. The Court found Chavis’
federal habeas petition was untimely because he waited three
years to petition the state for habeas review after the state court
of appeals denied him relief. The Court also rejected Chavis’
argument that the reason for the long delay in petitioning the
state supreme court was because he could not access the prison
library when his prison work schedule conflicted with prison
library hours.

Sanders was convicted of first-degree murder. In California,
jurors imposing the death penalty must first find any one of
several eligibility factors, or facts which qualify the case for the
death penalty. During the sentencing phase, the jurors then
consider a list of aggravating factors, including the eligibility
factors, when deciding whether to sentence the defendant to
death. In Sanders’ case, the jury found four eligibility factors
and sentenced him to death. The California Supreme Court
declared two of the four eligibility factors invalid, but upheld
the sentence, citing Zant v. Stephens, 462 U.S. 862, (1983), which
affirmed a death sentence where not all eligibility factors were
invalidated. The federal district court denied Sanders’ federal
habeas petition, but 9th Circuit reversed, holding the Zant rule
applies only to a “non-weighing” state. Court defined nonweighing states as those in which the jury finds a case qualifies
for the death penalty using a set of eligibility factors, but imposes
the death sentence based on a separate list of aggravating fac‑
tors which may or may not include eligibility factors. Weighing
states were defined as those where the eligibility factors alone
determined the death sentence.
Held: A death sentence remains valid when some but not
all of the factors qualifying the case for the death penalty are
later found invalid. The Supreme Court reversed the grant of
habeas relief, finding the California list of sentencing factors was
not limited to discrete factors, but included merely the general
“circumstances of the crime.” The distinction between weigh‑
ing and non-weighing states should be eliminated as needlessly
complex. The Court concluded an invalidated sentencing factor
will not render a death sentence unconstitutional if another
sentencing factor enables the sentencing body to give similar
aggravating weight to the facts and circumstances of the case.
Cert. to Ninth Circuit – Reversed.
AEDPA: Federal courts may determine timeliness of motion if
state court has not ruled on it.
Evans v. Chavis, __U.S.__ (No. 04-721, 01/10/06); Opinion:
Breyer: Concurrence: Stevens.
Chavis’ state habeas petition filed in 1993 was denied by the
trial courts and state appellate courts. He then filed a federal
habeas petition, which was dismissed as untimely. AEDPA tolls
its one-year statute of limitations while an application for state

FIFTH CIRCUIT
Seaman’s manslaughter: redacted Coast Guard report was
admissible as hearsay exception.
United States v. O’Keefe, ____ F.3d ____ (5th Cir. Sept. 19,
2005):
(1) The crime of “seaman’s manslaughter” under 18 U.S.C.
§1115 does not require gross negligence or heat of passion.
(2) The district court did not abuse its discretion in ad‑
mitting, in prosecution for “seaman’s manslaughter” under
18 U.S.C. §1115, err in admitting only a redacted version of
a Coast Guard report of the tugboat accident leading to the
death; although the defendant argued the report should have
been admitted in its entirety — including headings respect‑
ing the “Apparent Cause,” “Root Cause,” and “Contributing
Factors” of the accident — the district court properly noted
it was for the jury, not the author of the report, to determine
whether defendant caused the decedent’s death and that the
headings would confuse the jury with regard to their duty in
determining causation; district court was also concerned about
allowing the headings into evidence when the author of the
report was not available for cross-examination; thus, even if
these conclusional headings were admissible as exceptions to
the hearsay rule under Fed. R. Evid. 808(8), the district court’s
exclusion of those headings was still within its broad discretion
under Fed. R. Evid. 403.
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“Aliens were vulnerable victims.”
United States v. Dock, ____ F.3d ____ (5th Cir. Sept. 19,
2005).
District court did not err in applying “vulnerable victim”
enhancement of USSG §3A1.1(b) to defendant convicted of
alien smuggling; while it would indeed have been error for a
court to find the necessary “unusual” vulnerability based solely
on the aliens’ illegal status in the United States (which is present
in every case, being an element of the offense), here the district
court did not base its vulnerability finding just on the aliens’ il‑
legal status; rather, the district court based it on (1) the isolated,
cramped conditions in which the aliens were kept, sometimes
up to two weeks, while waiting for transport; (2) the fact that,
once the aliens were locked in the truck, they were indeed
particularly susceptible; and (3) the fact that the aliens were so
desperate for transport away from the border that they were at
the mercy of their transporters; applying a deferential standard
of review, 5th Circuit upheld district court’s finding that one
or more of the aliens were particularly vulnerable due to these
factors; 5th Circuit noted the argument it was impermissible
to base the vulnerable victim enhancement on a characteristic
shared by a large group of potential victims (namely, the eco‑
nomic desperation of such illegal aliens), but ultimately did
not resolve the question since the arguments were not raised
in the appellate briefs, but rather only at oral argument, and
hence were waived; finally, there was no requirement that the
defendants specifically have targeted the aliens because of their
vulnerability; in 1995, the guideline was amended to clarify that
such a targeting requirement was not necessary.
Forcing victim to withdraw money from ATM then taking the
money was not bank robbery.
United States v. Burton, ____ F.3d ____(5th Cir. Sept. 20,
2005).
Where defendant forced victim to withdraw $150 from her
account at a drive-through ATM and then immediately took the
money from her in her car, defendant could not be convicted
of bank robbery under 18 U.S.C. §2113(a) and (d), because,
at the time he got the money, it was not “in the care, custody,
control, management, or possession of any bank” at the time of
the transfer to defendant, no matter how brief the possession
of the victim who had withdrawn it; accordingly, defendant’s
bank robbery could not stand; because defendant’s convictions
for obstruction of commerce by robbery, in violation of 18
U.S.C. §1951(b)(3), and brandishing a firearm in furtherance
of the obstruction of commerce by robbery, in violation of 18
U.S.C. §924(c)(1), failed without the conviction under 18 U.S.C.
§2113(a) and (d), the 5th Circuit reversed all of defendant’s
convictions.
State parole violation tolled SOL for federal supervised
release.
United States v. Jackson, ____ F.3d ____, (5th Cir. Sept. 20,
2005).
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Defendant’s incarceration for a state parole violation tolled
the defendant’s period of federal supervised release under 18
U.S.C. §3624, notwithstanding the fact that a state court later
held incarceration to be unconstitutional; because the super‑
vised release term was tolled during the state incarceration, the
defendant was still on federal supervised release at the time that
the federal supervised release violator’s warrant issued, and the
district court therefore had jurisdiction to revoke defendant’s
supervised release term.
Relief granted when defense was denied right to cross-examin
victim about recantation.
Kittelson v. Dretke, ____ F.3d ____ (5th Cir. Sept. 20, 2005).
In Texas state prosecution for indecency with a child by
contact, defendant’s due process and Sixth Amendment rights
to put on a defense and to cross-examine adverse witnesses were
violated when defendant was not allowed to present evidence of,
or cross-examine state witnesses about, another child’s sameday recantation of alleged abuse by defendant; this evidence
supported the defense theory that the lead child was influenced
to falsely accuse defendant by another child’s description of
sexual abuse and the desire to avoid a reprimand; state courts’
contrary conclusion was an unreasonable application of clearlyestablished federal law; defendant was, therefore, entitled to
federal habeas relief.

Forfeiture of defendant’s house was not error.
United States v. Juluke, ____ F.3d ____ (5th Cir. Sept. 20,
2005).
District court did not err in ordering the criminal forfei‑
ture of narcotics defendant’s home; the storage of narcotics
on a defendant’s property, even if not in the house itself, may
support a holding that the property facilitated the charged
crime for purposes of forfeiture under 21 U.S.C. §853(a);
here, district court could reasonably conclude, based on the
presence of heroin on the property and the presence in the
home of loaded weapons and large amounts of unexplained
cash, that defendant used the property as a place to store and
protect narcotics (and proceeds thereof), including the heroin
with which he was arrested, thereby facilitating or intending to
facilitate his illegal activity; nor did district court err in ordering
forfeiture of cash found in defendant’s home and money in his
and his wife’s bank account; the large amount of cash, along
with the couple’s extravagant spending and limited legitimate
income, were sufficient to show a nexus between the drug activ‑
ity and the money; however, district court did err in ordering
forfeiture of jewelry seized from defendant; court agreed that
the government was obliged to prove, by a preponderance of
the evidence, that the jewelry pieces were the proceeds of the
particular actions of which he was convicted; here, however, the
government produced no evidence from which the district court
could infer that the jewelry was proceeds of the drug activity
that formed the basis of defendant’s convictions. (Judge Jones
filed an opinion concurring in part and dissenting in part, in

which she dissented from the portion of the majority opinion
affirming the forfeiture of defendant’s house.)
COURT OF CRIMINAL APPEALS
PDR Opinions
Appellant’s PDR from Tarrant County – Affirmed.
Failure to give sex offender admonishment was error but harm‑
less.					
Anderson v. State, __S.W.3d__ (Tex.Crim.App. Nos. 0028-003002, 1/19/06); Opinion: Womack.
Before Appellant entered his guilty plea to aggravated
sexual assault (2) and indecency, he was admonished only of
the ranges of punishment attached to the offenses, and not
the other admonitions required by Tex.Code Crim.Proc. art.
26.13. He did not waive his right to a jury trial, as he elected
to have the jury assess punishment. COA held the trial court
erred in failing to give the sex offender registration admonish‑
ment, but held the error harmless. Anderson v. State, 62 S.W.3d
304 (Tex.App. – Ft. Worth 2001). The issue in this PDR is the
standard for harmless error review when, during arraignment,
a court fails to admonish a defendant of the requirement to
register as a sex offender which will affect him after conviction.
Held: Because the issue here is not constitutional, but
violation of a statute, the error is reviewed under Tex.R.App.
Pro. 44.2(b). When there is an insufficient admonition, whether
by total failure to admonish or an admonition that is not in
substantial compliance, Article 26.13 comes within the standard
of Rule 44.2(b): “Any other [than constitutional] error, defect,
irregularity, or variance that does not affect substantial rights
must be disregarded.” By so ruling, CCA reconciles a split within
the appellate courts, some of which had held the error was not
harmless. CCA then proceeds to analyze the error, and con‑
cludes, considering the record as a whole, no substantial right
involving Appellant’s decision to plead guilty was affected by
the trial court’s error in failing to admonish him of the registra‑
tion requirement for convicted sex offenders. Error is harmless,
therefore COA’s judgment is affirmed.
Appellant’s PDR from Potter County – Affirmed.
No vindictiveness in addition of two enhancement paragraphs
not included in original indictment.
Hood v. State, __S.W.3d__ (Tex.Crim.App. No. 945-04, 1/19/06);
Opinion: Hervey.
When Appellant’s conviction for aggravated sexual assault
was reversed on appeal, the state decided to retry him, and added
two enhancement paragraphs to the reindictment that were not
included in the original indictment. He was again convicted
and sentenced to life, and COA affirmed. Hood v. State, 2004
Tex.App. Lexis 2570 (Tex.App. – Amarillo 2004) (unpublished).
PDR was granted to determine whether Appellant suffered a
due process violation when the state added the two enhance‑
ment paragraphs.

Held: It was not error for the prosecution to add two enhancements to the reindictment after Appellant’s conviction
was reversed on appeal. Appellant unsuccessfully moved to
quash the indictment because of prosecutorial vindictiveness
because the state added the two enhancements after Appellant
had been successful on appeal. CCA notes there is a presumption
of prosecutorial vindictiveness when Appellant was convicted,
successfully appealed, and the state thereafter filed additional
enhancements. However, the trial court was entitled to believe
the prosecutor’s explanation that the enhancement paragraphs
were added to the reindictment because they were “an omission
from the very first indictment and should have been charged
from the beginning,” meaning that their absence from the
original indictment was an oversight or a mistake. This objective
explanation is “unrelated to [appellant’s] exercise of his legal
right to appeal,” and is, therefore, sufficient to rebut a presump‑
tion of vindictiveness. A “mistake or oversight” explanation
is an “objective explanation” that may be sufficient to rebut a
presumption of prosecutorial vindictiveness especially when as
here, a prosecutor does not merely deny his state of mind was
motivated by vindictiveness. Further there was no indication
that the oversight explanation was influenced by emotion or
personal opinion. Judgment is therefore affirmed.
***Important Case for Appellate Lawyers***		
Appellant’s PDR from Potter County – Reversed.
Rule 25.2(a)(2) does not apply to appeal after adjudication of
guilt.
Hargesheimer v. State, __S.W.3d__ (Tex.Crim.App. No. 1610-04,
1/19/06); Opinion: Meyers.
After being placed on 10 years deferred in 1999 for inde‑
cency, Appellant’s probation was revoked and he was assessed
a 16 year sentence. Appellant filed a general notice of appeal
from the revocation proceeding. Although trial court certified
that Appellant had waived his appeal, COA ruled he had not,
and concluded any such waiver was invalid as a matter of law.
Hargesheimer v. State, 126 S.W.3d 658 (Tex. App. – Amarillo
2004). However, COA concluded that Appellant had no right to
appeal because he had failed to secure the trial court’s permis‑
sion in accordance with the requirements of Tex.R.App.Pro.
25.2, and dismissed the appeal. PDR was granted to to determine
whether the COA erred in dismissing the appeal pursuant to
Rule 25.2, to clarify the relationship between Rule 25.2(a)(2)
and Tex.CodeCrim.Proc. article 42.12 §5(b) and to resolve when
a defendant in a plea bargain case on deferred has the right to
appeal after a violation of the conditions of his community
supervision and the adjudication of guilt.
Held: In a plea-bargain case for deferred adjudication community supervision, the plea bargain is complete at the time
the defendant enters his plea of guilty in exchange for deferred
adjudication community supervision, and Rule 25.2(a)(2) will
restrict appeal only when the defendant appeals his placement
on deferred adjudication community supervision pursuant
to the original plea. In Watson v. State, 924 S.W.2d 711, 714
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(Tex. Crim. App. 1996), CCA held deferred adjudication orders
were not only appealable, but “by implication,” restricted by the
requirements of former Rule 40(b)(1), now Rule 25.2(a)(2).
CCA also notes it has carved out an exception to the applica‑
tion of Rule 25.2(a)(2)’s limitations on appeal for plea-bargain
defendants on deferred adjudication community supervision
whose claims after adjudication of guilt were “unrelated to
conviction.” Vidaurri v. State, 49 S.W.2d 880 (Tex.Crim.App.
2001). Introduction of the certification process has created
confusion among the lower courts about the applicability of
Rule 25.2(a)(2) to plea-bargain deferred adjudication cases
that have moved to final adjudication. In such cases, rather
than apply restrictions of Rule 25.2(a)(2) to appeals related
to conviction and maintaining an exception for claims that
are unrelated to conviction, CCA held Rule 25.2(a)(2) extends
only to appeals from the initial plea of guilty in exchange for
deferred adjudication, and not to appeals from the proceeding
on the motion to adjudicate guilt. Keeping the final adjudica‑
tion of guilt distinct from the plea bargain better represents the
actual substance of the plea bargain and reduces the potential
for confusion in the certification process. CCA further explains
the certification process has confused some lower courts, and
makes the following ruling:
Rather than complicating the certification
process by maintaining an exception to Rule
25.2(a)(2) for certain appeals from pleabargain deferred adjudication community
supervision cases that have been finally
adjudicated, we believe that the better
course is to treat the final adjudication
hearing as distinct from the underlying plea
bargain to the original charge. In holding
that a defendant’ underlying plea bargain
for deferred adjudication community
supervision will no longer trigger the
application of Rule 25.2(a)(2)’s restrictions
to his appeal of the revocation proceeding,
we overrule Watson and eliminate the need
for the Vidaurri exception. Now once a
defendant who enters into a plea bargain
for deferred adjudication community
supervision decides not to appeal the order
deferring adjudication, the restrictions of
Rule 25.2(a)(2) are no longer applicable.
After adjudication of guilt, the defendant’s
appeal will be restricted only by article 42.12
§ 5(b), which prevents him from appealing
the trial court’s decision to adjudicate guilt
in the first place.
CCA also has instructions to trial courts regarding
certification of appeal:
In sum, in a plea-bargain case for deferred
adjudication community supervision, the
plea bargain is complete at the time the
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defendant enters his plea of guilty in exchange
for deferred adjudication community
supervision. Rule 25.2(a)(2) will restrict
appeal only when the defendant appeals
his placement on deferred adjudication
community supervision pursuant to the
original plea. Under this circumstance, the
trial judge certifying the defendant’s right
of appeal may designate the case on the
certification form as “a plea-bargain case,
and the defendant has NO right of appeal.”
It is important to note, however, that if the
defendant filed written motions that were
ruled on before his placement on deferred
adjudication community supervision
pursuant to Rule 25.2(a)(2)(A), or obtained
the permission of the trial court for the appeal
of his placement on deferred adjudication
community supervision pursuant to Rule
25.2(a)(2)(B), he still has the right of appeal.
On the other hand, when the defendant
appeals from the proceeding on the motion
to adjudicate guilt, Rule 25.2(a)(2) will not
restrict appeal, but Article 42.12 §5(b) will
continue to prohibit the appeal of the trial
court’s decision to adjudicate guilt. Under
this circumstance, the trial judge must check
the box on the certification form indicating
that the case “is not a plea-bargain case, and
the defendant has the right of appeal.” In the
instant case, the Court of Appeals erred in
denying Appellant ‘s general notice of appeal
of the trial court’s revocation proceeding
solely on the basis of an underlying plea
bargain from the original proceeding. The
trial judge is instructed to re-certify this
case by designating it as “not a plea-bargain
case” on the certification form. The Court
of Appeals has jurisdiction to consider
Appellant ‘s appeal, subject to article 42.12
§5(b).
Judgment is reversed, and case is remanded to COA.
State’s and Appellant’s PDRs from Harris County – Reversed
and Remanded.
Case remanded for determination of harm at punishment
phase.
Wall v. State, __S.W.3d__ (Tex.Crim.App. No. 1631-04, 1/18/06);
Opinion: Cochran.
Appellant was charged with aggravated assault after beating
up two homeless men with a board. At trial, one of the victims,
Norman, did not testify, but instead, Deputy Figueroa testified,
over objection, as to what Norman told him in the hospital,
which included racially charged statements by Appellant. The
trial court admitted the statement as an excited utterance. COA

reversed, holding admission of the statement violated the rule
announced in Crawford v. Washington, 541 U.S. 36 (2004),
but error was harmless. Wall v. State, 143 S.W.3d 846 (Tex.
App. – Corpus Christi 2004). PDRs were granted to determine
whether this ruling was correct.
Held: COA did not err in holding the error harmless. In
Crawford, the Supreme Court held the admission of a hearsay
statement made by a non-testifying declarant violates the Sixth
Amendment if the statement was testimonial, and the defendant
lacked a prior opportunity for cross-examination. Thus, a
“testimonial” statement is inadmissible absent a showing the
declarant is presently unavailable and the defendant had a prior
opportunity for cross-examination, even if the statement “falls
under a ‘firmly rooted hearsay exception’ or bears ‘particularized
guarantees of trustworthiness.’” The Court stressed if
“testimonial” evidence is at issue, “the Sixth Amendment
demands what the common law required: unavailability
and a prior opportunity for cross-examination.” The Court
concludes a reasonable person in Norman’s shoes would have
either retained or regained the capacity to make a testimonial
statement at the time of the utterance, and a reasonable
person would have appreciated the fact that the officers were
conducting a criminal investigation and collecting evidence for
a prospective prosecution. The fact that Norman’s statement
also qualifies as an excited utterance exception under the Texas
hearsay rule does not alter its testimonial nature. Because
Norman was not available to testify at trial, and Appellant had
no prior opportunity for cross-examination, COA properly
held admission of his statement violated Appellant’s right
to confrontation under the Sixth Amendment. COA further
correctly found the error harmless because the evidence against
him was overwhelming. COA did not, however, address error
in the punishment phase of trial. Appellant, both in COA and
here, argues “the punishment phase is the phase in which Mr.
Norman’s statements would have had the most prejudicial effect”
because “they provide a racially based motive for the assault” and
indicate appellant’s “racial intolerance and bigotry.” The State
counters “appellant’s extensive criminal record, coupled with the
brutal beating that he gave to the three men at the time of the
charged offense, was more than enough to justify the sentence
that was assessed against the appellant. There is no indication
that the appellant’s isolated statements to Mr. Norman played
that large of a role in the jury’s punishment verdict.” CCA
disagrees and remands the case to CCA for determination of
harm at the punishment phase.
Appellee’s PDR from Walker County – Reversed.
Suppression of evidence affirmed: Appellant had standing to
contest search of rent car.		
State v. Parker, __S.W.3d__ (Tex.Crim.App. No. 221-04,
1/19/06); Opinion: Meyers.
Appellant was pulled over for following another car too
closely, and while driving a rent car issued to his girlfriend
(Ms. Washington). After he refused to consent to a search, a
drug dog alerted on the trunk and found 61 pounds of pot.

After a suppression hearing, the trial court found Appellant
had standing to contest the search, and suppressed the evidence
after ruling the cops had no probable cause to stop him. On
the state’s appeal, however, COA reversed, holding Appellant
had no standing to contest the search because only the lessor,
namely the rent car company, could give permission to another
person to drive the rent car. State v. Parker, No. 14-02-01355CR, 2003 Tex. App. LEXIS 10305 (Tex. App.– Houston [14th
Dist.] 12/9/03) (unpublished). PDR was granted to determine
whether this ruling was correct.
Held: COA erred in holding that because Appellee’s name
was not listed on the rental agreement, he had no reasonable
expectation of privacy and no standing to contest the search.
CCA disagrees with COA’s use of a bright-line rule that only
those listed on a rental agreement as authorized drivers have an
expectation of privacy in the vehicle and standing to contest a
search. Instead, COA should have considered the circumstances
surrounding the use of the vehicle, as well as the nature of the
relationship between the driver and the lessee, to determine
whether the driver had a legitimate expectation of privacy
society would recognize as reasonable. The circumstances that
should have been considered by COA include the facts adduced
at the suppression hearing. Because the trial judge was in a
better position to evaluate the credibility and demeanor of the
witnesses, CCA views the evidence in the light most favorable
to the trial court’s decision to grant the motion to suppress.
Here, Appellant’s girlfriend would have loaned him her own
car if it had not been in the shop. Appellant did not use the car
without her express permission. Nothing in the record indicates
he knew about the terms of the car rental agreement or that he
knew the agreement did not list him as an authorized driver.
His use of the car may have resulted in a breach of the contract
between Washington and the rental agency, but that does not
automatically abolish Appellee’s standing to contest a violation
of his constitutional rights. While in this situation the car was
a short term rental, consider a case where the car was leased, or
was a company car, or was rented under a long-term agreement.
In each of those situations, it seems reasonable that the lessee
may allow friends and family to use the car, and the driver of the
car, even if he was not the lessee, would likely have a legitimate
expectation of privacy in the car. CCA concludes, given the
evidence in this particular case, society would recognize as
reasonable Appellee ‘s expectation of privacy in the use of his
girlfriend’s rental car with her permission even though he was
not listed as an authorized driver on the rental agreement. COA’s
judgment is reversed and trial court’s judgment is affirmed.
Appellant’s PDR from Grimes county – Affirmed.
No Brady violation when CPS worker intentionally suppressed
evidence.
Harm v. State, __S.W.3d__ (Tex.Crim.App. No. 1270-04,
1/25/06): Opinion: Johnson; Keller concurred in result.
During Appellant’s trial for indecency, the state introduced
evidence that Appellant and her husband had forced secondgrader A.N., the victim, to watch porn, then both had sex with
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her. The couple were baby-sitting for A.N.’s mother, who was
recovering from surgery. Appellant was convicted and assessed
a 12 year sentence. She moved unsusccessfully for a new trial on
the ground that the state had suppressed Brady material, namely
CPS records showing that A.N. had made other false allegations,
and had previously engaged in inappropriate sexual behavior.
COA held there was no evidence the state knew about the CPS
records prior to trial, and in fact the CPS worker in open court
prior to trial, stated that no such records existed. After trial the
same CPS worker faxed over the records to Appellant’s attorney.
COA affirmed the conviction. Harm v. State, 2004 Tex. App.
LEXIS 6156, No. 14-03-00791-CR (Tex. App. – Houston [14th
Dist.], delivered July 13, 2004, unpublished). PDR was granted
to second-guess this ruling.
Held: Trial court did not abuse its discretion in denying
Appellant’s motion for new trial. A Brady violation occurs
when the state suppresses, willfully or inadvertently, evidence
favorable to Appellant. There can be no Brady violation without
suppression of favorable evidence. Here, the evidence showed
the state did not know of the CPS evidence prior to trial, and
in fact, Appellant found out about it before the state did. CCA
rejects the notion that CPS is an agent of the state, so this argu‑
ment fails even though the CPS worker may have intentionally
suppressed the files. Finally, CCA says the evidence was not
favorable or material to Appellant’s case. Even A.N.’s prior ac‑
cusation of abuse against her sister as impeachment evidence is
misplaced. CPS’ file showed a third-hand hearsay report that an
unidentified person had inserted an object into A.N.’s vagina. A
subsequent medical examination, however, revealed no signs of
sexual abuse, and A.N. admitted she had fabricated the allega‑
tions. Such testimony is inadmissible multiple hearsay under
Tex. Evid. R. 802 and does nothing to exculpate appellant. The
impeachment value of such a statement is also limited because
it does not fall within the well-delineated categories of impeach‑
ment evidence. Finally, the evidence is not material. The State’s
case rested in large part on the testimony of A.N., but both her
mother and a deputy from the sexual-offenses investigation
unit gave testimony that corroborated A.N.’s version of events.
The evidence was not favorable to Appellant, and there was no
evidence to suggest that the result of the proceedings against
Appellant would have been different if the CPS records had
been disclosed to appellant prior to trial.
Appellant’s PDR from Tarrant County – Affirmed.
Appellant failed to preserve error on double jeopardy claim
raised for the first time on appeal.
Langs v. State, __S.W.3d__ (Tex.Crim.App. No. 1763-04,
1/15/06): Opinion: Cochran.
Appellant was convicted of burglary of a habitation and
retaliation. On appeal he argued the convictions constituted
multiple punishments in violation of double jeopardy because
the jury could have rested its verdict on the second burglary
theory which made retaliation a lesser-included offense of
burglary. COA held Appellant failed to preserve his double
jeopardy claim because he did not object to the disjunctive
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jury charge at trial.
Held: The face of the trial record must clearly show a
double jeopardy violation before a defendant may successfully raise a “multiple punishment” double jeopardy claim
for the first time on appeal. Appellant’s two convictions may
or may not violate the double jeopardy clause. Because of the
jury charge and structure of the verdict form, it is not certain
whether the jury relied upon the first (entry with intent to
commit a felony) or second (entry and then commission of a
felony) burglary theory. CCA has, however, made it clear that a
potential multiple-punishment double-jeopardy claim may be
forfeited if a defendant does not properly preserve that claim.
Gonzales v. State, 8 S.W.3d 640 (Tex.Crim.App. 2000). When
offenses, one of which could give rise to a multiple-punishment
double-jeopardy violation, are listed disjunctively in a jury
charge, the burden is upon the defendant to “preserve, in some
fashion a double jeopardy objection at or before the time the
charge is submitted to the jury.” Appellant failed to object to the
disjunctive jury charge at trial, or on his motion for new trial,
and failed to meet the requirements in Gonzales which would
allow him to raise a potential double jeopardy violation for the
first time on appeal. Thus, COA properly held Appellant was
barred from raising his double jeopardy claim in that court on
direct appeal. COA’s judgment is affirmed.
***Important Opinion for Appellate Lawyers
Discretionary review granted on CCA’s own motion – Affirmed.
COA must dismiss appeal is trial court certifies Appellant has
no right of appeal .		
Chavez v. State, __S.W.3d__ (Tex.Crim.App. No. 1381/82-04,
1/25/06); Opinion: Johnson.
Appellant pled guilty to murder and POCS with intent to
deliver, and was assessed two 30 year concurrent terms. COA
dismissed the appeal after finding Appellant had pled pursu‑
ant to a plea agreement and had not obtained permission to
appeal. Chavez v. State, 139 S.W.3d 43 (Tex. App.– Corpus
Christi 2004). Review was granted on the Court’s own motion
to address whether COA followed the correct procedure in
dismissing the appeal.
Held: COA did not err because in dismissing the appeal
because Appellant did not have the right to appeal. Here,
Appellant pled guilty pursuant to a plea bargain. Appellant’s
attorney filed a notice of appeal stating he had permission to
appeal. However, the trial court certified Appellant had no right
of appeal because the case was plea-bargained. Appellant’s at‑
torney filed an Anders brief stating there were no grounds for
appeal. COA held Appellant had no right of appeal, but also
investigated the record because of the Anders brief. CCA rules
this was not warranted. A court of appeals, while having juris‑
diction to ascertain whether an appellant who plea-bargained is
permitted to appeal by Rule 25.2 (a)(2), must dismiss a prohib‑
ited appeal without further action, regardless of the basis for the
appeal. Here, Appellant had no right of appeal because he was

sentenced pursuant to the agreed terms of a plea bargain and did
not satisfy either of the exceptions stated in Rule 25.2(a)(2). In
such circumstances, no inquiry into even possibly meritorious
claims may be made. Judgment is therefore affirmed.
Writ Opinion
Habeas Corpus Application from Cameron County – Relief
Granted.
TCDJ improperly calculated sentence when prior sentence had
ceased to operate.
Ex parte Salinas, __S.W.3d__ (Tex.Crim.App. No. 75,323,
1/25/06): Opinion: Per Curiam.
Applicant was convicted of possessing less than 28 grams
of cocaine (1 prior conviction) and sentenced him to 30 years,
stacked onto another sentence. COA affirmed the conviction.
Salinas v. State, No. 13-89-824-CR (Tex. App. – Corpus Christi,
11/8/90, no pet.). Applicant contends TDCJ is improperly
calculating his sentence in this cause. TDCJ has submitted an
affidavit reflecting how Applicant’s sentence in this cause is
being calculated.
Held: Relief Granted because TCDJ’s calculation is incorrect. The trial court ordered the sentence stacked on top of a
10 year sentence for aggravated assault, and found Applicant
was entitled to credit in this cause for 168 days of pre-sentence
confinement. Both sentences were for offenses committed in
1989. Applicant was released from confinement on July 18,
1995, after the Parole Board voted to release him on parole,
which was revoked the next year. Applicant was given credit
on his aggravated assault sentence from August 28, 1996. TDCJ
records reflect that the instant sentence commenced January 28,
2000. However, the aggravated assault “ceased to operate,” and
this sentence commenced, on July 18, 1995, when Applicant was
released on parole. Ex parte Kuester, 21 S.W.3d 264, 270 (Tex.
Crim. App. 2000). Applicant does not receive credit for the pe‑
riod he was out of custody because his parole was revoked prior
to 2001, but Applicant is entitled to credit on this sentence for all
the time he has been confined since he was released on parole,
so is entitled to credit from August 28, 1996. Ex parte Hale, 117
S.W.3d 866, 873 (Tex. Crim. App. 2003). Relief is granted. TDCJ
is ordered to amend Salinas’ records to reflect that his sentence
commenced to run 168 days before August 28, 1996.

Death Penalty Opinion – Denial of DNA Testing
Direct Appeal from Dallas County – Affirmed.		
Wilson v. State, __S.W.3d__ (Tex.App. No. 75,062, 1/18/06);
Opinion: Holcomb.

863 S.W.2d 59 (Tex.Crim.App. 1993), Appellant was again tried
and sentenced to death, and CCA affirmed. Wilson v. State, No.
71,947 (Tex. Crim. App. 1997), cert. denied, 522 U.S. 829, 139 L.
Ed. 2d 49 (1979). State and federal writs were denied. Ex parte
Wilson, WR-40,438-01 (Tex. Crim. App. 1999) (not designated
for publication); Wilson v. Cockrell, 75 Fed. Appx. 983, 2003
U.S. App. LEXIS 15932 (2003), cert. denied sub nom., Wilson
v. Dretke, 540 U.S. 1186, 158 L.Ed.2d 91, 124 S.Ct. 1409 (2004).
After all his appeals had been exhausted, Appellant moved the
trial court to order additional testing of certain pieces of evi‑
dence, including the hair evidence, the anal swab and smear,
blood, and tissue samples. The trial court denied his request,
finding that “the defendant has failed to meet the requirements
of Chapter 64 for forensic DNA testing.” Appellant now appeals
denial of his motion.
Held: Appellant cannot meet his burden of establishing,
by a preponderance of the evidence, that a reasonable probability exists that he would not have been convicted of murder
in the course of kidnapping. CCA turns to the other evidence
admitted at trial: physical and circumstantial evidence tying
Appellant to the murder; his placement at the scene of the
murder; his confession to driving the red spray-painted car that
ran over Maggie’s body; and his commission of a similar sex
crime, using the same method (entering through a window),
just before abducting Maggie. Appellant argues: (1) that some of
the State’s biological evidence, which it admits is still in its pos‑
session and has never been tested, would exonerate Appellant,
and; (2) that had the more “sophisticated and discriminating”
forms of DNA testing been available during Appellant’s second
trial, he would not have been convicted. Specifically, Appellant
avers the 2003 amendments to Chapter 64 have “abrogated this
Court’s more onerous construction of article 64.03(a)(2)(A),”
and if the testing were to show that “it was all the DNA of some
other perpetrator, not Wilson, then it is at least more likely than
not that Wilson would not have been convicted.” CCA rejects
this notion, agreeing with the state that identity was not an is‑
sue, but says only that he is entitled to new testing or retesting
of evidence because there may have been an additional man
involved in the abduction, rape, and murder of Maggie. Even
if there was another person who aided Appellant and has suc‑
cessfully evaded prosecution after all these years, it would have
no effect whatsoever on Appellant’s conviction and sentence.
CCA also notes as Appellant was convicted of murder in the
course of a kidnapping, whether testing on the semen, hairs, or
the anal swab would indicate that Maggie was raped by another
person, presumably a party to the kidnapping, would be wholly
irrelevant. Appellant was not entitled to re-testing, therefore the
trial court’s judgment is affirmed.

PDR’s granted in January 2006
Appellant was convicted and sentenced to death for the
abduction, sexual assault, and murder of five-year old Maggie.
The evidence indicated that after killing Maggie, Appellant ran
over her with his red spray-painted Cougar. When the convic‑
tion was reversed because of jury selection error, Wilson v. State,

No. 1084-05 Cannon, Darrell Dewayne, Appellant’s PDR from
Dallas County: DWI.
1. The Court of Appeals erred in holding Petitioner did not
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receive ineffective assistance of counsel because of counsel’s
failure to participate at trial.
2. The Court of Appeals erred in finding the trial record on its
face does not support Petitioner’s claim of ineffective assistance
of counsel without the need to further factual development
through the post conviction court of habeas corpus process.
No. 1135-05 Johnson, Morris Landon II, Appellant’s PDR from
Erath County: Poss/Methamphetamine.
The Court of Appeals has so far departed from the accepted
and usual course of judicial proceedings, or so far sanctioned
such a departure by a lower court, as to call for an exercise of
the Court of Criminal Appeals’ power of supervision because
the Court of Appeals conducted a faulty legal analysis concern‑
ing the sufficiency of the evidence linking Petitioner to the
controlled substance.
No. 1229-05 Barnett, Ronnie Boyd, Appellant’s PDR from Polk
County: Manslaughter.
Whether the evidence was legally and factually insufficient to
show that Appellant was guilty of anything more than criminal
negligence.
No. 1352-05 Hooper, Reginald, State’s PDR from Angelina
County: Aggravated Assault.
The Court of Appeals erred in holding the evidence was legally
insufficient to support Appellant’s conviction for aggravated
assault on a peace officer.
No. 1369-05 Robinson, Elmer, Appellant’s PDR from Harris
County: Aggravated Assault.
1. The Court of Appeals erred by mischaracterizing the trial
court’s denial of a pro se motion for new trial presented by
counsel as a refusal to consider a pro se motion.
2. The Court of Appeals erred by refusing to recognize that the
trial court had permitted hybrid representation by ruling on
the motion for new trial, thus subjecting it to appellate review
on the merits.
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‘materials that must be separated from the controlled
substance’ prior to use or whether ‘such mixture
cannot readily be separated from the mixture or sub‑
stance.’ See U.S.S.G. §2D1.1, cmt. n.1. The resolution
of this issue turns on questions of both fact and law,
the nature of bones and the interpretation of §2D1.1,
and is material because Hardin’s applicable sentence
differs substantially dependant on the issue’s resolu‑
tion. On this record, and after an ex parte proceeding
on the motion, the district court should have granted
Mr. Courtney’s appointment as necessary to Hardin’s
adequate defense, under § 3006A(e)(1), to inform the
description and characterization of bones.
On this record we cannot determine what, if anything,
the court relied upon in denying expert appointment,
and the record does not confirm what is the factual
nature of bones for purposes of making the necessary
§2D1.1 determination.
Based on the foregoing, we determine that prior to
Hardin’s resentencing, a hearing on the nature of bones
is required. Only upon such a record may the district
court then address whether the material found at the
scene of Hardin’s apprehension should be included
as a mixture or substance under §2D1.1 or should be
excluded as a material that must be separated prior to
the use of methamphetamine. See U.S.S.G. §2D1.1.
Such proceedings are required before this Court can
review Hardin’s remaining challenge, that the court
erred in including bones in the attributable drug
quantity under §2D1.1. As such, we need not and
cannot review, on this record, Hardin’s challenge to
the district court’s inclusion of the bones as a matter
of law. We state no opinion on the propriety of includ‑
ing bones within the drug quantity calculation under
U.S.S.G. §2D1.1.
On remand and following the district court’s hearing
of testimony on the nature of bones and analysis of
the material under §2D1.1, a sentence within the cor‑
rectly determined guideline range will be entitled to a
strong presumption of reasonableness. Mares, 402 F.3d
at 519. Review of whether the guidelines are correctly
applied — whether bones are included under §2D1.1
— is de novo. United States v. Villegas, 404 F.3d 355,
359 (5th Cir. 2005). In the event the district court re‑
sentences Hardin outside of the applicable guideline
range, then, as we have previously directed, the court
should carefully articulate the reasons [it] concludes
that the sentence [it] has selected is appropriate for
that defendant. These reasons should be fact specific
and include, for example, aggravating or mitigating
circumstances relating to personal characteristics
of the defendant, his offense conduct, his criminal

history, relevant conduct or other facts specific to the case at hand which led the court to conclude that the sentence
imposed was fair and reasonable. Such reasons are essential to permit this court to review the sentence for reasonable‑
ness as directed by Booker. Id.
Does this mean the defendant is entitled to have the court hold a hearing if you make an ex parte application for the appoint‑
ment of an expert? No. Unfortunately, Judge DeMoss anticipated that question and answered it for us:

19th annual rusty duncan

Our holding in this case does not reach so broadly as to require in all circumstances that a district court hold a
hearing on an ex parte application for appointment under §3006A(e). Neither the statute’s plain language nor
our caselaw interpreting it supports such a broad rule. See, e.g., Gadison, 8 F.3d at 191 (requiring a defendant
‘demonstrate with specificity’ why the requested services are necessary); United States v. Scott, 48 F.3d 1389,
1395-96 (5th Cir.1995) (refusing to construe a motion for continuance, in which questions were raised related
to expert testimony, as a motion for appointment because the defendant’s request did not refer to either §3006A
or the defendant’s indigence and did not primarily seek appointment of an expert). Instead, the language of
the statute requires that the expert services not be authorized in the absence of an ‘appropriate inquiry in an ex
parte proceeding’ and two determinations by the court: that the services are necessary for an adequate defense
and that the defendant is financially unable to obtain those necessary services. See 18 U.S.C. §3006A(e)(1). G
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