210.222.9181

800.874.9000

l Red Roof Inn		
		

s/d: $67.99

Two scholarships will be awarded to public defenders who do not have
access to CLE funds. Scholarship applicants must send in the following
to be considered: 1) letter of request; 2) letter of recommendation
from a Texas or federal judge; 3) letter of recommendation from a
TCDLA member. Scholarships recipients will receive a CD only. A book
may be purchased for $50. Scholarship applications are due May 15,
2006. The scholarships will be awarded to qualified applicants in order
received. Scholarships available from Friends of TCDLA and TCDLEI.

20 scholarships are available to deserving attorneys actively engaged
in the defense of criminal cases who can demonstrate financial need.
Scholarship requests must be in writing and state that the applicant is
a TCDLA member and has not received a scholarship within the last
three years (Trial College does not count as a scholarship).

free

s/d: $129 s: $15/v: $19

scholarship for tuition and cd

l

La Quinta 		

Group rate lodging is available at three hotels. You must mention
the Texas Criminal Defense Lawyers Association (TCDLA) room block
in order to receive the group rate. The cut-off date for all hotels is
May 14, 2006. All the hotels are located less than one mile from the
convention center.
		
phone
rates
parking
l Host Hotel (live feed available in guest rooms)
Hilton Palacio del Rio
800.hiltons
s/d: $159 s: $15/v: $28

lodging options

The seminar is being held at the Henry B. Gonzalez Convention Center
located at 200 E. Market Street, San Antonio, Texas 78205 in Ballroom
A, on the first floor. The entrance is located on Market Street. Parking
is available at the convention center.

meeting location

Texas Criminal Defense Lawyers Association is proud to announce
its annual Advanced Criminal Law Short Course. Named for the late
Honorable M.P. “Rusty” Duncan, III, of the Court of Criminal Appeals,
this course is designed to cover state law. It will address topics covered
on the State Bar specialization exam, as well as cases from the past
year that impact your practice today.

overview

bar number ____________________________________________________

member cd 		
$475
member book/cd		
$525
judge book/cd		
$300
non-member cd		
$650
non-member book/cd		
$700
can’t attend/purchase materials
member cd 		
$50
member book		
$100
non-member cd		
$125
non-member book		
$225
*book/cd are in limited supply at on-site registration

www.tcdla.com

fax registration along with credit card payment to
512.469.0512

mail registration to
1707 Nueces Street, Austin, Texas 78701, or

Registrations will not be processed without payment. Purchase orders
are not accepted.

mail or fax it

*To receive a full refund, cancellations must be made in writing two
weeks prior to the seminar. Cancellations made within two weeks of
the seminar will be assessed a 50 percent cancellation fee. Course
materials will be sent on cd after the seminar.

how many? $10
$10
q free child care services
(7:30 pm - midnight at the convention center in room 003)
how many?

additional tickets $10 per person)

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or affiliate applicant.”

friday, june 16, 2006 (check appropriate box and enter quantity)
q box lunch — tribute to Percy Foreman
how many? $10
$10
na
q 35th anniversary membership party (two comp tickets per attendee —


check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

A061506_fax

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

Cash is not accepted.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number				

_________________________________________________________________

q
q

payment

TCDLA member’s name (please print): ___________________________
TCDLA member’s signature: _____________________________________

TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150
* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

sign me up as a member!

phone ___________________________ fax _________________________

e-mail _________________________________________________________

city ________________________state __________ zip ________________

________________________________________________________________

street address __________________________________________________

thursday, june 15, 2006 (check appropriate box and enter quantity)
q thursday golf
$95
$95
$125
handicap
(attach team names, if applicable)		
q free tcdla/goldstein pachanga
how many?
q free child care services
(6:00 pm - midnight at the convention center in room 003)
how many?

$50		
na
$125
na

$575		
$625
$300
$750
$800

pre-reg
on-site*		
by 05.25.06 after 05.25.06		 name __________________________________________________________

attendee information

			
			

registration/materials (circle appropriate amount)

san antonio, texas : june 15-17, 2006 : 15.25 cle including 1.5 ethics

19th annual rusty duncan
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celebrate
35 years of
rights & justice
The 35th Anniversary of TCDLA and Rusty Duncan are just around the corner and Tom
Pappas and Danny Easterling have planned an outstanding series of events and speakers for
our annual trek to San Antonio.
This year we have hotel room blocks to fit any budget. Our “host hotel”, Hilton Palacio del
Rio, will have rooms at $159.00 per night, the La Quinta just down the street, will have
rooms at $129.00 per night and the Red Roof Inn just across the interstate will have rooms
at $67.99 per night. We have worked hard to provide a broad range of lodging rates to meet
anyone’s budget.

Randy Wilson

PRESIDENT’S
MESSAGE

The actual seminar and meetings will take place at the Henry B. Gonzalez Convention Cen‑
ter, which is directly across the street from the Hilton Palacio del Rio. The seminar facilities
there are by far superior to our previous location, not only in size and available facilities
but costs as well. This is a change for us, but I honestly believe it is the only place capable
of handling the size of Rusty at a reasonable cost. We have long been held hostage by the
previous location, and our profit margin will increase significantly at the new location. In
another year or so, the convention center will have its own hotel, and we intend to move to
that hotel after its completion.
Early check-in will begin from 4:00 p.m. until 7:00 p.m. on June 14, 2006 in Ballroom A at
the convention center. During this time you can pick up your seminar materials in advance
and enjoy the welcome reception along with complimentary hors d’oeuvres.
The seminar will begin with check-in at 7:30 a.m. on June 15, 2006 in Ballroom A at the con‑
vention center. The first speakers begin at 8:20 a.m. We have a really great line-up of speakers
and topics this year, with a few new “twists” thrown in. The 10th Annual Golf Tournament
is on Thursday at Pecan Valley Golf Course. Check-in is at 11:30 a.m. and shot gun at 1:30
p.m. Later that evening is the annual “Pachanga” at the Goldstein residence. As always there
will be good times and refreshments, as well as the incomparable Goldstein hospitality.
On Friday, June 16, 2006, Danny and Tom have devised a dual track. Attendees will have
the ability to choose from our normal track of speakers or seven topics on Appellate Law
and Procedure. At the luncheon on Friday, there will be a “Tribute to Percy Foreman” and
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the re-naming of the Attorney of the Year award, to the “Percy
Foreman TCDLA Attorney of the Year” award for outstanding
service as an attorney. There will be not only an array of speakers
during the luncheon recalling Percy Foreman’s career, but also
there will be a short video of Percy in action.
On Friday night, we will have the “Membership Party” which
will also be the celebration of our 35th Anniversary. We have a
fantastic band who specializes in Beatles music. The EggMen
are from Austin and have won numerous awards for their per‑
formances and tributes to the Beatles. You won’t want to miss
it. In addition, we will have food and our 35th Anniversary
birthday cake to share with all members. Friends have planned
the decorations — it will be an event to remember.
As always, we will have exhibitors present at the seminar for you
to peruse and shop. I am told we will have a record number of
exhibitors this year.
We also will have child care available from 6:00 p.m. to midnight
on Thursday and from 7:30 p.m. to midnight on Friday.
Make sure you thank Tom Pappas, Danny Easterling and our
ever loyal “Friends” for all their hard work in putting these
events together.
I am really excited about the innovations this year and the
overall series of events. Please make plans to attend, as I know
you won’t be disappointed in the quality of the CLE or in the
camaraderie that we all share each year.
I hope to see you there.

Randy Wilson

TCDLA
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512.478.2514
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executive director
Joseph Martinez
jmartinez@tcdla.com.............................................26
assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com..........................................30
financial officer
Tiffany Martin
tmartin@tcdla.com.................................................27
communications director
Marisol Valdez
mvaldez@tcdla.com..............................................23
program coordinator
Melissa Schank
mschank@tcdla.com.............................................24
system administrator
Jamie Powers
jpowers@tcdla.com................................................32
accounting clerk
Matthew DeLuca
mdeluca@tcdla.com ............................................22
accountant
Sarah Trammell
strammell@tcdla.com............................................25

G
seminar planning assistant
Miriam Herrera
mherrera@tcdla.com.............................................29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com................................... 21 or 0
capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com...............................806.763.9900

www.tcdla.com
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mse ...
a success!
Thanks to Troy McKinney, Gary Trichter and Mimi Coffey, course directors for this year’s
13th Annual Mastering Scientific Evidence in DWI/DUI Cases, the seminar was a big suc‑
cess. Troy McKinney was given a Distinguished Service award for his efforts in bringing the
MSE seminar to Texas and to TCDLA. This seminar is co-sponsored by TCDLA and the
National College for DUI Defense. More than 125 attendees were trained by the foremost
DUI defense attorneys in the country. The seminar was held at the Omni Park West in Dal‑
las. I want to thank Mr. Edward L. Fiandach, of Rochester New York the dean of the College
and Ms. Rhea Kirk, executive director for their support. I look forward to working with the
College for many years to come.
We expect the new TCDLA Punishment Manual, Search and Seizure Manual and the Study
Guide for Specialization Exam to be available in the next 60 days. We anticipate all will be
available at this year’s 19th Annual Rusty Duncan Advanced Criminal Law Short Course
seminar. Please be watching for announcements on availability.
Joseph A. Martinez

Executive
Director’s
Perspective

Thanks to John Convery, TCDLA board member and officer of the San Antonio Bar Asso‑
ciation, TCDLA was an exhibitor at the 46th Annual Fred Semaan seminar in San Antonio.
This seminar is the oldest CLE event in the state. It was held on April 7-8. TCDLA had 13
new members sign up.
TCDLA will sponsor the Annual TCDLA Affiliates Breakfast on June 19 at the Henry B.
Gonzalez Convention Center. I invite two members from each TCDLA affiliate and or lo‑
cal defense bar to come to the breakfast and learn from each other. For more information
please call Joseph Martinez at 512.478.2514.
We are looking for local defense bars to help co-sponsor seminars. If yours is interested,
please call Joseph Martinez.
Interested in starting a local defense bar? TCDLA can help provide support to get started.
Want to rejuvenate your local defense bar. TCDLA can also help provide support to get
restarted. Please call Joseph Martinez for more information.
We are looking for members who want to speak at the CDLP seminars. Please call Rick
Hagen at 940.566.1001 or Joseph Martinez at 512.478.2514.
Good verdicts to all!
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May 12, 2006
CDLP: Indigent Defense - Houston
co-sponsored with the Harris County
Criminal Lawyers Association
Houston
May 18, 2006
CDLP: Phone Seminar
Dealing with the New Rules of Disciplinary Procedure
June 15-17, 2006
TCDLA: 19th Annual Rusty Duncan
Advanced Criminal Law Short Course
35th Anniversary Membership Party
TCDLA, CDLP, TCDLEI Annual Board Meetings
Henry B. Gonzalez Convention Center, San Antonio
July 19-20, 2006
CDLP: Boot Camp for Criminal Defense Attorneys
South Padre Island
July 21, 2006
TCDLA /CDLP Board Orientation
South Padre Island

September 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Austin (Lakeway)
September 20-21, 2006
CDLP: 4th Annual Forensics
Dallas
October 9, 2006
CDLP: Nuts and Bolts
co-sponsored with San Antonio Criminal Defense
Lawyers Association
San Antonio
October 13, 2006
CDLP: Operation Texas Freedom
Amarillo
October 27-28, 2006
El Paso Criminal Law Seminar
TCDLA, TCDLEI and El Paso Criminal Law Group
Ruidoso, New Mexico
November 2-3, 2006
TCDLA: Advanced DWI Seminar
San Antonio

July 28-29, 2006
TCDLA: President’s Trip
Monterrey, Mexico

November 16-17, 2006
CDLP: Capital Litigation Murder
South Padre Island

August 11, 2006
CDLP: Evidence
Austin
August 17, 2006
CDLP: Phone Seminar
Topic TBD
August 18, 2006
TCDLA: Top Gun DWI — Advanced Sobriety
Testing and Drug Recognition
Houston
August 25, 2006
TCDLA: DWI
Sherman
September 7-8, 2006
TCDLA: Federal Law Dual Track and		
State Drug/DWI
Austin (Lakeway)

		

December 7-8, 2006
TCDLA: TBD
Galveston

December 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
			
TBD
January 19, 2007
CDLP: Operation Texas Freedom
Waco
February 16-18, 2007
President’s Trip
Lake Tahoe, Nevada

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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calling all
writers and
waiting
on the dead
The Voice is in continuing need of quality articles, motions, and humorous “war stories”
from our members. If you have something to submit please email it to our communica‑
tions director, Marisol Valdez, at mvaldez@tcdla.com. Include a bio and photo of yourself,
if possible. We promise that the decision to publish your material will not be made based
on your looks.
As noted in last month’s issue, we are trying to adopt a few ideas from our less widely read
little sister magazine, The Texas Bar Journal, including adding a bit more humor. Judge
Buckmeyer’s column, et cetera, is reputed to be the most widely read page of the Journal
behind the Disciplinary Actions section, and we all know without question that criminal
lawyers (yes, I include prosecutors, here too) witness the best legal events and, as a general
rule, seem to have more “fun” during their careers than other lawyers.
David Richards

EDITOR’s
COMMENT
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Until we get contributions from you, though, I will take it upon myself to tell stories from
my county, Tarrant, including this:
One Friday morning during the 1980’s (don’t ask me why I remember the day of
the week, and not the year; I just do) I sat patiently waiting for an extradition hear‑
ing in Criminal District Four, listening to Judge Gordon Gray call a trial docket.
He dutifully announced each name in alphabetical order, nodding affirmatively
whenever a defendant announced his presence, and dryly stating “forfeit the bond”
if the defendant was absent. This somewhat normal routine was interrupted
when, in response to Judge Gray’s calling one name, the defense attorney (now
deceased) quickly rose to his feet and stated “Judge, I just got off the phone with
Mr. Smith; his car has broken down on the way to the courthouse, but he should
be here shortly.” The prosecutor, looking puzzled, slowly stood and said, “Judge,”
we learned yesterday that Mr. Smith died of a heart attack on Monday.” Without
missing a beat Judge Gray, matter-of-factly intoned, “Now, Now, if counsel says
that he spoke to his client this morning, I’m sure that Mr. Smith will be here soon;
we’ll just wait on him.” The look of shock on defense counsel’s face was, as they
say on those credit card commercials: priceless. At the end of the docket defense
counsel, looking humbled and shameful, inquired as to whether he might speak
to the judge privately, in-chambers. A couple of minutes later they emerged with
G
Judge Gray winking and stating “Now, let’s hear that extradition matter.”
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i want to waive my
right to appeal.
now, i instruct you
to give notice
of appeal
What is a lawyer to do when Waldo waives his right to appeal in a plea agreement and
then wants his attorney to give notice of appeal? May the lawyer rely on the waiver provi‑
sion of the plea agreement? Is the lawyer ineffective if he does not give notice of appeal
and file a brief? Is the lawyer subject to sanctions if he pursues an appeal after Waldo has
waived his right to appeal?
On March 23, 2006, the United States Court of Appeal for the 2nd Circuit handed down
its opinion in Campusano v. United States, ____ F.3d ____ 2006 WL 751360 (2d Cir. 2006)
and answered some of those questions for lawyers in the 2nd Circuit. The opinion, however,
only raises questions for those of us who practice in Texas, Louisiana and Mississippi.

F.R. “Buck” Files, Jr.

FEDERAL
Corner

Campusano was charged with various drug offenses in violation of 21 U.S.C. §§846,
841(a)(1) and 841(b)(1)(A). When he was arrested, law enforcement officers recovered a
twelve-gauge shotgun, shotgun shells together with cocaine and other drug paraphernalia.
Pursuant to a plea agreement Campusano entered a plea of guilty to a superseding informa‑
tion charging violations of 21 U.S.C. §812, 841(a)(1) and 841(b)(1)(B).
At his plea hearing, Campusano testified he understood that he had agreed not to appeal
or otherwise litigate any sentence within or below the stipulated Guideline range of 108
— 135 months. After the preparation of a pre-sentence investigation report, the district
court sentenced Campusano to 108 months imprisonment. Campusano did not file a direct
appeal; however, he later sought habeas relief claiming that he had instructed his attorney
to give notice of appeal and alleging ineffective assistance of counsel because of the failure
of his attorney to give notice of appeal.
The plea agreement which Campusano had signed contained this specific waiver of
appeal:
It is further agreed (i) that the defendant will neither appeal, nor oth‑
erwise litigate under Title 28, United States Code, Section 2255, any
sentence within or below the stipulated Guidelines range set forth above
(108 to 135 months).... Furthermore, it is agreed that any appeal as to
the defendant’s sentence that is not foreclosed by this provision will be
limited to that portion of the sentencing calculation that is inconsistent
with (or not addressed by) the above stipulation.
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In a non-reported opinion, the district court denied habeas
relief. Campusano v. United States, 2004 WL 1824112 (S.D.N.Y.
2004). The 2nd Circuit, however, came to a different conclusion.
A panel of the Circuit (Pooler, Sotomayor and Korman (Chief
Judge of United States District Court for the Eastern District
of New York, sitting by designation)) held
[E]ven after a waiver, a lawyer who believes
the requested appeal would be frivolous is
bound to file the notice of appeal and sub‑
mit a brief pursuant to Anders v. California,
386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493
(1967). When counsel fails to do so, we will
presume prejudice, as required by Roe v.
Flores-Ortega, 528 U.S. 470, 120 S.Ct. 1029,
145 L.Ed.2d 985 (2000), and the defendant
will be entitled to a direct appeal without any
showing on collateral review that his appeal
will likely have merit.
In so holding, the Court followed 2nd Circuit precedent.
Writing for the Court, Judge Sotomayor noted:
In United States v. Gomez-Perez, 215 F.3d
315 (2d Cir.2000), this Court held that an
Anders brief is required in situations where
the defendant has executed a waiver of ap‑
peal and then filed his own pro se notice of
appeal. Id. at 319. A post-waiver Anders brief
must address: (1) whether the plea and waiver
were knowing, voluntary, and competent; (2)
whether it would be against the defendant’s
interest to contest his or her plea; and (3)
any issues implicating rights that cannot be,
or arguably were not, waived.
Without using the term “judicial economy,” Judge Sotomayor
goes on to address the concept:
The obvious concern raised by the applica‑
tion of the Flores-Ortega presumption to
post-waiver situations is efficiency. Perhaps,
in the instant case, it would be simpler for
us to reach the merits and, assuming we
find that Campusano failed to make a nonfrivolous challenge to his plea agreement, to
dismiss the appeal. It is tempting to require
Campusano to show that his appeal raises
non-frivolous issues now, instead of await‑
ing the results of an evidentiary hearing
and, potentially, a second appeal. But if we
require him to make that showing now, we
will undermine Gomez-Perez and the prin‑
ciples of the Sixth Amendment by allowing
attorneys who believe their clients’ appeals
to be frivolous simply to ignore the clients’
requests to appeal.

What would have happened if Campusano had sought ha‑
beas relief in a district court within the 5th Circuit? I cannot
say with certainty; however, in a pre-Flores-Ortega case, a panel
of the Circuit (Jolly, Davis and Barksdale) discussed the 5th
Circuit’s standard of review in a habeas matter.
As a threshold matter, we consider our
standard of review and the extent to which
Cervantes’s claims are cognizable under
section 2255. Following a conviction and
exhaustion or waiver of the right to direct
appeal, we presume a defendant stands
fairly and finally convicted. United States v.
Shaid, 937 F.2d 228, 231-32 (5th Cir.1991)
(en banc), cert. denied, 502 U.S. 1076, 112
S.Ct. 978, 117 L.Ed.2d 141 (1992). As a
result, review of convictions under section
2255 ordinarily is limited to questions of
constitutional or jurisdictional magnitude,
which may not be raised for the first time
on collateral review without a showing of
cause and prejudice. Id. Other types of error
may not be raised under section 2255 unless
the defendant demonstrates that the error
could not have been raised on direct appeal
and, if condoned, would result in a complete
miscarriage of justice. United States v. Pierce,
959 F.2d 1297, 1301 (5th Cir.), cert. denied,
506 U.S. 1007, 113 S.Ct. 621, 121 L.Ed.2d
554 (1992).
United States v. Cervantes, 132 F.3d 1106 (5th Cir. 1998).
In a post-Flores-Ortega case, a panel of the Circuit (Garwood,
DeMoss and Dennis), in a case of first impression, held that an
ineffective assistance of counsel argument survives a waiver of
appeal only when the claimed assistance directly affected the
validity of that waiver or the plea itself. The Court also ad‑
dressed the concept of waiver of appeal:
If all ineffective assistance of counsel claims
were immune from waiver, any complaint
about the process could be brought in a
collateral attack by merely challenging the
attorney’s failure to achieve the desired result.
A knowing and intelligent waiver should not
be so easily evaded.
United States v. White, 307 F.3d 336 (5th Cir. 2002).
Panels of the Circuit have cited Flores-Ortega, in eight cases;
however, none have involved a Campusano-type issue.
And then there’s the issue of sanctions. In five cases, panels
of the Circuit have either threatened or imposed sanctions
against an attorney pursuing an appeal in spite of an appeal
waiver provision in the plea agreement:
continued on page 19
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guidelines for writing

VOICE ARTICLES
by Cynthia L. Hampton

The Voice for the Defense welcomes submissions for publications. We do, however,
expect authors to write in a clear, professional manner, using correct grammar, cita‑
tion forms, etc. If you decide to submit an article to the Voice, please adhere to the
following guidelines. Also please be sure your paper is up-to-date. Remember, the
law changes every week in Texas, so if you don’t keep up, it is easy to fall behind. (For
example, a significant decisions paper from 2004 is not acceptable for publication in
2006.) Non-conforming papers will be returned to the authors for revision, correc‑
tion or updating. We cannot publish hard copies of papers, or those that have been
scanned. You must submit your paper in Word or Word Perfect format. Also, please
remember to put your name on your paper with contact information so that we will
know how to get in touch with you prior to publication.
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I. Citation form.
Remember that blue plastic spiral bound book you had in law
school that everyone hated? Well dig it out of your closet and
keep it somewhere in your office. The “Blue Book” contains the
proper citation forms used in legal writing. We don’t expect you
to adhere to every little nit-picky rule and regulation. (We’re not
Blue Book experts ourselves.) However, we do expect attorneys
and other people writing for a professional lawyers’ magazine
to use correct citation forms. If the thought of using the Blue
Book makes you want to gag, at least get a copy of the Texas
Rules of Form (the “Green Book”) published by the UT Law
School, which is much smaller and far more “user-friendly.” It
may be purchased online from the Texas Law Review:
http://www.utexas.edu/law/journals/tlr/trof.html.
A. Case Cites
1. General Rules:
Case citations generally have three components:
l case name
l reporter
l court
l date.
All must be included: State v. Jones, 22 S.W.3d 354 (Tex.
Crim.App. 2005).
			
If you are quoting from a case, you must also include a
“jump” cite:
State v. Jones, 22 S.W.3d 354, 356 (Tex.Crim.App. 2005).
For short forms you can cite: Jones at 356, or Id. at 356. Also,
remember that “Id.” refers only to cases, not statutes or other
materials.
We prefer that you italicize case names. Please do not bold
or underline them.
2. United States Supreme Court:
Published cases:
If there is a U.S. Reporter citation, it is proper to cite only
that one.
l United States v. Smith, 123 U.S. 254 (1992)
However, if you wish to use parallel cites, the following is
proper.
l

29 L.Ed.2d 208 (1992).
United States is NOT abbreviated “U.S” or U.S.A.
Not yet published:
United States v. Smith, ___U.S.___ (No. 04-789,
delivered March 12, 2005).

l

If there are Supreme Court and/or Lawyer’s Edition cites,
but no U.S. Reporter, use those:
l United States v. Smith, ___U.S.___, 992 S.Ct. 342,
85 L.Ed.2d 143 (2005).

You can also use U.S. Law Week or Lexis/Westlaw.
l United States v. Smith, ___U.S.___, 12 U.S.L.W. 225
(2005).

l United States v. Smith, ___U.S.___, 332 U.S. LEXIS
1245 (2005).

3. Fifth Circuit:
Published cases:
l

United States v. Smith, 79 F.3d 336 (5th Cir. 2001).

Not F.3rd, Not Fed.3d, Not (CA5 2001), and Not (5th Cir.
Texas 2001).
Not yet published:
United States v. Smith, ___ F.3d ___ (5th Cir. No.
02-0005, delivered March 24, 2001).
l

Unpublished decisions:
l United States v. Smith, No. 02-0005 (5th Cir. 2001)
(not designated for publication).

4. Court of Criminal Appeals:
Published cases:
l

Jones v. State, 954 S.W.2d 225 (Tex.Crim.App. 		

1994).
The following are not acceptable: (Tex.Cr.App. 1994); (Crim.
App. 1994).

United States v. Smith, 123 U.S. 254, 225 S.Ct. 884,
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Not yet published:
Jones v. State, __S.W.3d__ (Tex.Crim.App. No. 1234-	
05, delivered January 22, 2005).
l

5. Courts of Appeal:

2. Books

Published cases:

Murl A. Larkin, Criminal Trial Evidence Manual for Texas
Lawyers, 3d ed. (2005).

l Jones v. State, 98 S.W.3d 443 (Tex.App. – Houston
[14th Dist.] 2003, pet. ref ’d)

*Note that the 1st and 14th courts in Houston are the only two
which have the district number designated. For example, the
Third Court would be (Tex.App. – Austin 2003), NOT (Tex.
App. – Austin [3rd Dist.] 2003).
Not yet published:
l Jones v. State, __S.W.3d__ (Tex.App. No. 13-05-442-	
CR – Corpus Christi, delivered January 22, 2005).

Not designated for publication:
l Jones v. State, No. 13-05-442-CR (Tex.App. – Corpus
Christi 2005) (not designated for publication).

B. Statutes.
United States Constitution:

U.S. Const, amend. XIV.

United States Code:		

42 U.S.C. §1983

Texas Constitution:		

Tex.Const., Art. I, §9.

Code of Criminal Appeals:
					

Tex.Code Crim.Proc. Art.
32.04, §5(b)

Do not cite the Code as “Art. 32.04, §5(b), V.A.C.C.P.”
Texas Penal Code: 		

Tex.Penal Code §19.05

Do not cite, Sec. 19.05, “V.A.PC.” or “V.TCA. Penal Code.” And
you don’t need to put (Vernon 2004) or (Vernon Supp. 2005)
after a Code citation. We don’t care about that unless you are
citing to an old version of a statute.
C. Secondary Sources
1. Law Journals & Periodicals
Jane Doe & John Smith, How to Lose a DWI Trial without
Really Trying, 22 Tex. L. Rev. 541 (2004).
16 VOICE FOR THE DEFENSE May 2006

Dexter E. Gilford, Constructive Waiver and Compelled Defendant Interviews: Understanding the Lagrone Doctrine and
Implementing Strategies for Limiting its Effect, Part II, 35 Voice
for the Defense 14 (April 2006)

Wayne R. LaFave, 1 Search & Seizure §1.3(f) (1987).

II. Signals
If you are going to use signals, please be aware of the meaning
and proper usage of each one. If you are uncertain about a signal,
either look it up in the Blue Book (it’s rule 1.2, in case anybody
even has one) or just don’t use it. For example, many people feel
compelled to use “see” before every case citation. According to
the Blue Book, “see” doesn’t actually mean see. It means:
Cited authority clearly supports the propo‑
sition. “See” is used instead of “[no signal]”
when the proposition is not directly stated
by the cited authority but obviously follows
from it, there is an inferential step between
the authority cited and the proposition it
supports.
Now, if this seems a little confusing (not to mention irritating),
consider the meaning of “no signal:”
Cited authority (i) clearly states the proposi‑
tion, (ii) identifies the source of a quotation,
or (iii) identifies an authority referred to in
text.
No signal is generally better unless either you are familiar
enough to know what signals really mean, or you want to spend
all your time looking up their meanings in the Blue Book.
Remember that signals are generally used only by law students
and others who write for law reviews and must adhere strictly
to Blue Book form. The rest of us don’t have to be so picky.

III. Footnotes and Endnotes
Please do not use footnotes. Remember, the Voice is not a law
review, so every sentence does not need to be footnoted with a
citation or countless “Ids.” If you feel it necessary to reference
something in a note, please use endnotes instead, and use them
sparingly. It is much easier for us if we don’t have to reformat
your article by converting footnotes to endnotes.

IV. Punctuation.
Please pay attention to the following common punctuation errors.

		

Incorrect			Correct

Possessive of words ending in “s:”
witness’
witness’s (three s’s together are never correct) or
witnesses’
witnesses’s 		

Ellipsis at the beginning or end of a sentence.
“. . . there was no probable cause to justify the arrest.”

Instead write:
[T]here was no probable cause to justify the arrest.

“The court held there was no probable cause . . . .”
		

Instead write:
“The court held there was no probable cause[.]”

Brackets used in place of parentheses, or anytime they are
not being used in a quotation.
		
		
		
		

Brackets are correctly used only if you are either removing
from or adding to a quotation.
“The case were [sic] overruled.” Or
“The case[s] were overruled.”
“As the Court stated in Smith[ v. State, 12 S.W.3d 465 (Tex.		
Crim.App. 2001)], supra, no probable cause existed.”

Quotations with punctuation:
The Court ruled that “no probable cause existed”.
		

Period goes inside the quote:
The Court ruled that “no probable cause existed.”
The same rule applies to other punctuation:

Period outside quote is incorrect.
		

The Court ruled that “no probable cause existed,”
but held the error was harmless.

Parenthesis with punctuation:
The Court ruled (that no probable cause existed.).

Don’t use double periods.
The Court ruled (that no probable cause existed).

Run-on sentence:
The Court ruled the trial court erred, however, the error
was harmless.

Use a semi-colon.
The Court ruled the trial court erred; however,
the error was harmless.
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V. Grammar.

l It was noted by the Court of Criminal Appeals that the
Supreme Court has declared the Fourth Amendment a relic,
which should be removed from the Constitution.

A. Noun-Pronoun agreement:
Wrong: There are many people that don’t like flying. “That” refers
to a “thing,” not a person.

Active voice is more forceful:
The Court of Criminal Appeals noted the Supreme Court
has declared the Fourth Amendment a relic, which should
be removed from the Constitution.
l

Right: There are many people who don’t like flying.
-orWrong: A person should use their umbrella when it’s raining.
“Person” is singular; however “their” is plural.
Right: A person should use his (or her) umbrella when it’s
raining.
B. Subject-Object agreement:

VIII. Miscellaneous.
Use of “it.”
l Possessive of it: “its.”
l “It’s” means “it is.”
All right, not “Alright.”

Wrong: All parents should bring their child to the assembly.

Past tense of plead is pled, not plead.
l “She pled guilty,” not, “She plead guilty.”

Right: All parents should bring their children to the assembly.
						
C. Overuse of “That.”

Use of “this.” Try to avoid sentences with “this” as the subject:
l This occurs frequently in such a situation. Instead, write:
This situation occurs frequently.

It is unnecessary to use “that” at the beginning of each clause of
a sentence. For example:

Use of “all” with “of.”
l She ate all her macaroni.
Not:
l “She ate all of her macaroni.”

l The Court held that the defendant was entitled to a charge
that instructed jurors to find him guilty of the lesser included
offense only if they found that he had not stolen the victim’s
purse.

The above sentence contains three “thats.” See how much more
smoothly it reads without them:
l The Court held the defendant was entitled to a charge
instructing jurors to find him guilty of the lesser included
offense only if they found he had not stolen the victim’s
purse.

VI. Proper judicial terminology.
The Court of Criminal Appeals members are Judges, not Jus‑
tices. Members of the other Texas appellate courts and the U.S.
Supreme Court are Justices. The 5th Circuit is also comprised
of Judges, not Justices. The Court of Criminal Appeals has a
Presiding Judge, not a Chief Justice.

VII. Passive Voice.
Try not to use passive voice. For example:
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IX. Conclusion.
As stated in the introduction, TCDLA always welcomes
submissions to the Voice. Use of these guidelines will vastly
increase the chance of your article being published. If you have
any questions or concerns, please feel free to contact any of the
following persons:
l

l

l

l

l

David Richards, Voice editor,
daverichards@sbcglobal.net
George Scharmen, articles editor
georgescharmen@hotmail.com
Marisol Valdez, communications director
mvaldez@tcdla.com
Joseph Martinez, executive director
jmartinez@tcdla.com
Cynthia Hampton, assist. executive director/general counsel
champton@tcdla.com

Do YOU or someone
you know
have a problem
with alcohol?
Help is available.
Texas Lawyers Assistance Program (TLAP)
1.800.343.8527
Take the first step ... make the call, get the help.

TLAP

confidential
continued from page 13

l United States v. Napoles, 2006 WL 452329 (5th Cir. 2006) – “Counsel Everto A. Villarreal is warned that pursuing an appeal
despite a valid appeal waiver provision in the plea agreement and failing to address the waiver in a reply brief after it was raised
by the Government in its brief is a needless waste of judicial resources and will invite sanctions.” United States v. Gaitan, 171 F.3d
222, 224 (5th Cir.1999).
l United States v. Vasquez, 153 Fed.Appx. 264 – “Neither Vasquez nor the government addresses the effect of the appeal-waiver,
which we may examine sua sponte. … Counsel are cautioned that future failure to brief the effect of an appeal-waiver may result
in sanctions.”
l United States v. Ibarra, 145 Fed.Appx. 493 (5th Cir. 2005) — “As the government correctly argues, Ibarra signed a written plea
agreement in which he expressly waived his right to appeal his sentence, reserving the right to appeal only a sentence imposed
above the statutory maximum or an upward departure from the Sentencing Guidelines. Although Ibarra failed to address the
validity and scope of the waiver, we exercise our discretion to examine the waiver sua sponte.
As Ibarra’s appeal waiver clearly precludes this appeal, and as Ibarra failed to raise any meritorious argument that the waiver was
invalid or otherwise inapplicable, we DISMISS the appeal as frivolous. See 5th Cir. R. 42.2; Howard v. King, 707 F.2d 215, 219-20
(5th Cir.1983).

In light of the foregoing, we hereby ORDER Ibarra’s counsel, Philip T. Cowen, to show cause why this court should not impose
sanctions or otherwise discipline him for pursuing the appeal in light of his client’s clear and unambiguous appeal waiver and
for failing to address the waiver in either the initial or reply brief.”
l United State v. Rivera, 143 Fed.Appx. 622 (5th Cir. 2005) – “ is DISMISSED because it is barred by his waiver. Counsel are
cautioned that failure in the future to brief the effect of an appeal-waiver may result in the imposition of sanctions.”
l United States v. Gaitain, 171 F.3d 222 (5th Cir. 1999) – “Based on the waiver, we dismissed Gaitan’s appeal as frivolous. And,
we ordered Durham to show cause why sanctions should not be imposed against him for pursuing Gaitan’s appeal in the light
of Gaitan’s waiver and for failing to address the waiver in the appellate brief.

IT IS ORDERED that, as a sanction for pursuing this appeal contrary to the waiver, Durham shall not receive any payment for
services rendered and expenses incurred in this appeal.”
After the sanctions problem became apparent, I was visiting with a district judge about the dilemma which a lawyer has when
the client wants to appeal even though he has entered into a plea agreement with a waiver of appeal provision. My comment was, “I
G
don’t want to be sanctioned by the 5th Circuit.” His response was less than helpful: “That’s between you and the 5th Circuit.”
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Review of “Explaining Death Row’s P
Review of “Explaining Death Row’s P
Review of “Explaining Death Row’s P
Conventional wisdom has it that Texas is the heartland of the death penalty in the United States. Well, if you believe the conven‑
tional wisdom, you may be mistaken. That’s the gist of a controversial study that was published in March 2004 in the Journal of
Empirical Legal Studies, “Explaining Death Row’s Population and Racial Composition.”
Weighing statistical data from the Bureau of Justice Statistics’ “Capital Punishment in the United States” and the FBI’s Supple‑
mentary Homicide Reports, John Blume, Theodore Eisenberg, and Martin T. Wells, professors at Cornell Law School, conclude
that state death row populations are largely the result of the number of murders in individual states.
The authors don’t rely on just murder and capital punishment statistics. They say that a state’s capital punishment laws, sentencing
procedures, political environment, and judicial ideology also influence death row populations. Using regression analysis — for
lawyers not schooled in statistical analysis, that’s the fancy name for estimating relationships among different variables — the
authors develop models with these variables that purport to explain death row populations.
Readers of the study may be in for a surprise. With 2,072 murders from 1976-98 and 124 people on death row from 1977-99,
Nevada topped the 31 states in the study with the highest death sentence rate (death row population divided by number of
murders), followed by Oklahoma and, strangely enough, Delaware. Texas, with 37,879 murders and 776 people on death row,
managed to finish sixteenth in the study, though the Lone Star State was second only to California in murders.
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by Trevor Rosson*

Population and Racial Composition”
Population and Racial Composition”
Population and Racial Composition”
Not surprisingly, the authors dispute the popular belief that the South is the “deathbelt” of the United States. “The conventional
wisdom suggests that Southern states are especially death-prone,” they write. “But the 11 former confederate states have mean
death sentences rates of 2.4 percent, the same as the mean rate of the 20 death penalty states not in the former confederacy.”
That goes for Texas too. “Texas’s reputation as a death-prone state should rest on its many murders and its willingness to execute
death-sentenced inmates,” the authors write. “It should not rest on the false belief that Texas has a high rate of sentencing con‑
victed murderers to death.”
Murder statistics, the authors say, also help explain the racial composition of death row populations. Instead of using the general
population of African-Americans as the baseline for calculating racial percentages of death row populations, the authors use mur‑
ders by African-Americans and conclude that African-Americans are in fact underrepresented on death row. For criminal defense
lawyers that may be something of a revelation. But the authors defend their conclusion, arguing that while African-Americans
are responsible for roughly 52 percent of murders nationally, they make up 42 percent of death row populations.
You’d expect that a state’s political environment, judicial ideology, capital punishment laws, and sentencing procedures would
have figured in the authors’ statistical analysis of African-Americans. Strangely, we’re told that they weren’t statistically significant.
Instead, the authors argue that murders by African-Americans themselves are largely responsible for the death row percentages of
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African-Americans. Plus, when murders are “black-on-black,”
in the popular jargon, prosecutors are reluctant to push for
the death penalty. When the victim of a murder by an AfricanAmerican is white, though, prosecutors aren’t as reluctant.
You don’t need a college course in Statistics 101 to agree with
the authors that the number of murders in a state influences the
death row population. That’s not controversial. But the authors’
belief that murder statistics themselves are the key to explaining
death row populations needs some careful qualifications.
For starters, the majority of murders in Texas aren’t punishable
by death, which is why we have a non-capital murder statute in
the Texas Penal Code. The authors treat murders and capital
murders as if they were statistically identical, distorting Texas’
death sentencing figures. According to the authors’ logic, a state
with a disproportionate number of murders not punishable by
death will have a low death row population.
Keith Hampton, a lawyer with the Texas Criminal Defense
Lawyers Association, agrees that the study’s methodology is
problematic. “The authors are mixing apples and oranges, two
types of homicide, and one type of homicide can never result in
a death sentence,” he says. “They’re comparing different species
of murder, all of which have the same name.”
Of course, the authors don’t ignore the range of death penalty
laws in states. They separate states with specific death-eligible
statutes from states with amorphous death-eligible statutes
— a state mandating death for a “heinous, atrocious, or cruel”
murder, for example, is a state with an amorphous statute — and
conclude that states with specific statutes have lower death
sentence rates. But it’s not clear how this eliminates murders
not punishable by death.
David Dow, a law professor at the University of Houston and
death penalty lawyer, is critical of the study for misrepresent‑
ing Harris County’s propensity for death sentences. “Harris
County is responsible for roughly one-fourth of homicides
in Texas and one-third of the state’s death sentences,” he says.
“The study distracts from the uniqueness of Harris County. If
Harris County were Texas, it would be in the top three in death
sentence rates, nationally.”
In all fairness, Blume, a forceful critic of capital punishment
and director of Cornell’s Death Penalty Project, admits that the
study would provoke debate. “I knew it would be controversial,”
he says. “But the study only looks at one slice of the pie and is
making a modest claim. It only tracks murders in states and
their relationship to death row populations.”
For criminal defense lawyers in Texas, though, the study is
troubling for what’s not included in the analysis: the shameful
defects of the state’s criminal justice system. Defense lawyers are
likely to balk at the study’s conclusions and declare the authors
guilty of putting the cart before the horse. That’s because a mur‑
der statistic is, to be blunt, a statistic. The interesting question
is what procedural and substantive rights a state’s legal system
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provides for murder defendants. Without a basic understanding
of a state’s criminal justice system, the value of murder statistics
is somewhat questionable.
Texas is a perfect example. From 1976 to 1998 there were a
staggering 37,879 murders in Texas. But the figure is deceptive
because murder convictions depend on, among other things,
a defendant’s lawyer. The popular saying in Texas is that you
get what you pay for, and for indigent defendants that ain’t a
hell of a whole lot. Having a qualified lawyer may tilt the scales
of justice in favor of a not-guilty verdict or a sentence of life
in prison.
A related problem is state funding for defense lawyers. Texas
courts are, in a word, stingy with money and expect defense
lawyers to try murder cases on skimpy budgets. For years courts
restricted funding for defense lawyers’ investigations and experts
to a paltry $500.00. A report published by the Texas Defender
Service in 2000 concluded that “attorneys know they will not
be compensated fully for the preparation and investigation
necessary in a capital case, so they cut corners and enter trial
less than fully prepared.” However you crunch the numbers
on murder, having money is critical for an adequate defense.
Remember O.J.’s “Dream Team”?
Then there’s the Texas judiciary. The authors include judicial
ideology and political influences as variables in the calculation
of death row populations. But the variables, which are weighed
as dry statistical formulas, aren’t that helpful in understanding
the intensity of death penalty politics in Texas. With a system
of elected judges and the popular belief that Texas pampers
criminals, judges are encouraged to be tough on crime. A judge
who is perceived to be soft on crime in Texas is a judge without
a job. That was the unfortunate fate of Democrats on the Texas
Court of Criminal Appeals in the 1990s. Today, the Court is a
bastion of conservative ideologues with no sympathy for capital
punishment defendants.
Of course, quantifying such information is no easy task. While
Blume agrees wholeheartedly that a state’s procedural and due
process safeguards are relevant to understanding death penalty
populations, he says that “we didn’t have the qualitative infor‑
mation to make that kind of assessment.”
Hiding in Texas’ murder statistics is a broken criminal justice
system. Unfortunately, if you read Blume, Eisenberg, and Wells’
study, you may not understand just how broken Texas’ system
is, and that’s the danger of the study. Hampton believes the
study may soften the image of Texas prosecutors. “The study,”
he says, “permits bloodthirsty prosecutors to portray themselves
as moderates.” Reading the media reports on the study, the
broader public might be led to believe that Texas’ scandalous
reputation as the death penalty capital of the United States is a
myth. Let’s hope that doesn’t happen.
* Author: Trevor Rosson
Journal of Empirical Legal Studies (March 2004)
by John Blume, Theodore Eisenberg, Martin T. Wells
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directors
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1st term ends

2nd term ends
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1
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4
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14
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H. Thomas Hirsch
2008		
Mark S. Snodgrass
2007		
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Martin L. LeNoir 		
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett
2007		
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Ronald Emmett Harris
2007		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Lydia Clay-Jackson
2009		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Chris Samuelson (unexp. term)		
2007
Mike Charlton		
2009
Doug Murphy
2009		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Uvalde
Nueces
Webb
Cameron
Jefferson
Montgomery
Harris
Harris
Harris
Harris
At large
Harris

1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
11
12
12
12
13
13
14
14
14
14
14
14
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Dan Cogdell

Harris

14

2009		

associate directors
name
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

Bluford Sanders
Tip Hargrove
Pat Metze
Jason Butscher
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Guillermo Gonzalez
Harold J. Danford
Jim Granberry
Ray Merino
Jarrod Walker
Clay Conrad

1st or 2nd term
2
(unexpired term)
1
2
1
1
1
1
1
1
2
1
1
1
2
1

county

district

El Paso		
Tom Green		
Lubbock		
Grayson		
Collin		
Tarrant		
Dallas		
Dallas		
Gregg		
Gregg		
Travis		
Kerr 		
Nueces		
Hidalgo		
Montgomery		
Harris		

1
2
3
4
5
5
6
6
7
7
9
11
12
12
13
14

*New board members are designated in gray.
** No one appointed in this district.

2006.2007 officers
President
Robert “Bobby” Lerma, Brownsville

2nd Vice-President
Stanley Schneider, Houston

Editor, Significant Decisions Report
Cynthia Hampton, Austin

President-Elect
Craig Jett, Dallas

Treasurer
Willliam Harris, Ft. Worth

Editor, VOICE for the Defense
David Richards, Dallas

1st Vice-President
H.F. “Rick” Hagen, Denton		

Secretary
Keith Hampton, Austin
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celebrating 30 years
On March 26-31, 2006, the Criminal Defense Lawyers Project of TCDLA held the

30th Annual Texas Criminal Trial College
at the BETO Criminal Justice Center, Sam Houston State University in Huntsville, Texas. The board of TCDLA would like to
thank the Court of Criminal Appeals for their financial support of this year’s College. In addition, the board thanks
Tim Evans and Lydia Clay-Jackon, deans,
all the faculty and College participants for making this year’s 30th College a success for justice in Texas.
The board encourges TCDLA members to contact this year’s College participants from their area to
offer congratulations and assistance as these lawyers defend the rights of the accused.

deans

Tim Evans - Fort Worth
Lydia Clay-Jackon - Conroe

faculty

Anderson, Richard - Dallas
Anderson, Susan - Dallas
Blazek, Frank - Huntsville
Carter, William - Bryan
Convery, John - San Antonio
Culpepper, Kenda – Dallas
Daniel, Mark – Fort Worth
Easterling, Danny – Houston
Esparaza, Michele - Bryan
Evans, Lance - Fort Worth
Gilford, Dexter – Austin
Hagen, Rick - Denton
Head, Michael - Athens
Hoover, Christopher – Plano
Hurley, Dan - Lubbock
Jett, Craig – Dallas
Jones, Robert - Houston
Kearney, Jeff - Fort Worth
Lavine, Jim - Houston
Luedicke, Constance - Corpus Christi
Milner III, George - Dallas
Mims, Bobby – Tyler
Moncriffe, Tyrone - Houston
Munoz-Detoto, Emily – Houston
O’Neil, David – Huntsville
Pace, Kelly - Tyler
Pappas, Tom - Dallas
Richard, Don - Big Spring
Smith, Phoebe – Houston
Spriggs, Ron - Amarillo
Stillinger, Mary - El Paso
Vitz, Tony - McKinney
Westfall, Greg - Fort Worth
White, William - Austin
Wilson, Randy – Abilene
Note: Bold indicates TCDLA member
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Wischkaemper, Philip - Lubbock

Harbour, Leah - Lewisville

Wynn, William - Fort Worth

Harvey, Vivian - Edgewood

Zimmermann, Jack - Houston

Hawthorn, Zachary - Beaumont

Zimmermann, Terri - Houston

Hernandez, Daniel - Bryan

students

Hernandez, Jesse - Laredo

Allen, Heath - Stephenville

Laird, Claudia - Conroe

Barrera, Grace - San Antonio

Lambert, Landon - Clarendon

Bauman, Brooke - San Antonio

Longoria, Nora - Edinburg

Beale, Kyle - Tyler

McGill, Latosha - Houston

Beauchamp, John - Round Rock

Meyrat, James – San Antonio

Belden, Micah - Howe

Mitchell, Richard - Wichita Falls

Boyd, Dustin - Gatesville

Morgan, Melissa - Aspermont

Braker, Greta - Lubbock

Navarette, Amanda - Odessa

Bunch, David - Dallas

Ngo, James - Houston

Burns, Brian - Spring

Nwaiwu, Bernard - Dallas

Byrd, Cameron - Austin

Nwokoye, Violet - Grand Prairie

Callaway, Cass - Fort Worth

Owen, Donna - Conroe

Capitaine, Christian - Houston

Palacios, Andrew - Corpus Christi

Case, Kelly - Spring

Papantonakis, Johnny - Houston

Chapa, Adrian - Laredo

Parker, Christopher - Buda

Clarke, Yemane - Houston

Paschall, Shawn - Fort Worth

Cook, Joel - Lubbock

Pena, Nicholas - Lubbock

Dameron, Craig - Fort Worth

Rector, Lauri - Fort Worth

Davis, Rebecca - Weatherford

Redington, John - Cameron

Davis, Colleen - Austin

Reppert, Cynthia - College Station

De La Reza, Leigh - Austin

Rocha, Bianca - del Rio

Deaton, Patricia - Sinton

Session, Rhonda - Angleton

Dishongh, Jeremy - Conroe

Silva, Paula - Houston

Doan, Amanda - Corsicana

Sims, Ryan - Baird

Evangelista, Sadiyah - Houston

Sumter, Katrina - Arlington

Everitt, Herbert - Amarillo

Temple, Bradley - Austin

Eyssen, Alex - Abilene

Tennant, George - Houston

Gamez, Jose - San Antonio

Torberson, Eric - College Station

Garza, Jesus - San Antonio

Viera, Patricia - San Antonio

Gillespie, Anne-Marie - Dallas

Villarreal, Celeste - Austin

Gintella, Mario - Manor

Walker, Pamela - Granbury

Goodman, Darrell - Lockhart

Warren, Brian - Houston

Griffith, David - Gilmer

Webster, Sharon - Taylor

Hall, Heather - Humble

Wright, Allena - Houston

Jacinto, Joe - Laredo

scrappy remembers ...

Not much has changed since 1976 — other than I’ve gained 30 years and 50 pounds;
Tim’s hair has turned silver; and Randy’s and mine is going away. Dr. Beto is no longer
here to sit in the only open bar I know of on a state college campus and impart sage
advice. The 16th Street honky-tonk, I suppose, is long-since closed. Martin Underwood,
who hitch-hiked from Comstock to that first session, is, obviously, having trouble catching a ride this year. And, as I look at this crowd, it’s apparent that when we started all
this 30 years ago many of you were sucking your thumbs and pissin’ on yourselves — if
you were here at all.
I can tell you that those who have taken advantage of this program, particularly since
Tim and Lydia have imparted their skills and management to it, have gone away from
here much better lawyers than we who came along before it was available.
I can’t claim that the format was original with us — it was stolen from the Hastings
School of Law — but I can tell you that what TCDLA has done with it has no parallels.
From its inception it has attracted the finest of the Texas Criminal Bar, who come here,
year after year, at their own expense, to share their experiences and impart skills to the
enrollees; skills which could be gained in no other forum.

When Joseph asked me to speak this evening he suggested I review the
history of this endeavor ... of course that involves searching an old man’s
memory. And, I can testify from personal experience, though a man’s
memory is not the first thing to go, it runs a close second.
I can remember the early technology involved: the videotape machine was
the size of a Volkswagen — the TV cameras were similar to those used in
TV studios ... not the wallet-sized simple gadgets we have today.
Course size was limited to less than 40 — and it was not unusal to have
as many instructors/lecturers as we had enrollees. We were experimenting with formulating practice problems — and, thank God, Ray Moses
was around to help with that. But we learned fairly quickly that the primary
benefit of the course was the interchange between the more experienced
lawyers and the students — the critique that followed the practice sessions, the advice and the encouragement. We’ve been
around long enough now, that those young lawyers who came here to hone their skills are the experienced lawyers to whom
you can look for guidance and advice — and that’s as it should be.
I won’t be here, but 30 years from now I hope one of you will be up here speaking to that 2036 group of eager young lawyers
— explaining how some fat old country lawyer was amazed at 2006 technology. And I hope you will also be able to reconfirm
that the real benefit of this endeavor has been the opportunity for mentoring and comaraderie that can come no other way.
It’s not right to be here celebrating 30 years of success and not be joined by so many who had so much to do with that success. The first of these week-long courses — back when we called it the Criminal Trial Advocacy Institute — included the
expert assistance of giants in Texas criminal defense history:
Rusty Duncan, Marvin Teague, Sam Houston Clinton, George Gilkerson, Cliff Brown, Richard Haynes, Phil Burleson,
Emmett Colvin, Charles Tessmer, Warren Burnett, Tony Frilloux, George Luquette, Boots Krueger, Vi Pereni, Richard
Anderson, Bob Jones, Weldon Holcomb, and others whose names, but not their memory, escape me now.
Many of these originals are no longer with us, but their efforts in our behalf will endure as long as lawyers stand up and announce “Ready” in behalf of the citizen accused.
I’m proud to have been a small part of this classically successful endeavor, and congratulate Tim and Lydia for their good
service in making it what it is today.

celebrating 30 years
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NO. 22222
STATE OF TEXAS				
						
vs.						
						
JOHN DOE					

§			
IN THE DISTRICT COURT
§
§		
AAA JUDICIAL DISTRICT
§
§				
BBB COUNTY, TEXAS

DEFENDANT’S MOTION TO CORRECT JUDGMENT
AND DELETE CUMULATION ORDER
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes John Doe, the Defendant in the above styled and numbered cause, and files this Motion to Correct
Judgment, and shows the following:
					
I. Background		
Immediately after the verdict was read in open court, convicting the Defendant of three counts of aggravated
sexual assault against a child and assessing punishment at 60 years on each count, this Honorable Court inquired
whether there were any other matters to be taken up. The State replied that it would file a motion asking the Court
to consider cumulating the sentences. The defense objected to that. Then the jury was excused, and this Court im‑
mediately imposed sentence and, under its authority in section 3.03(b) of the Penal Code, ordered the sentences to
run consecutively, i.e., a 180-year sentence. Tex. Penal Code Ann. §3.03(b) (Vernon). The clerk’s record contains a
“State’s Motion to Cumulate Sentences” filed the same day as the verdict and judgment. It is not marked as to the
time of filing, and therefore, in light of the State’s statement after verdict that it “would” file the motion, presumably
the motion was filed after verdict and sentencing.
II. Violation of Due Process and Due Course of Law
Due process under the Fourteenth Amendment to the United States Constitution and due course of law under
the Texas Constitution require that sentences not be cumulated without notice prior to trial of the State’s intention
to seek cumulation. U.S. Const. amend. XIV, §1; Tex. Const. art. IV, §11(a). This conclusion is demanded as a logi‑
cal extension of the rules of law that (a) sentences cannot be enhanced under section 12.42 of the Texas Penal Code
without notice prior to trial of the State’s intention to seek enhancement, and (2) the trial court may not enter a
deadly weapon finding under section 3g of article 42.12 of the Texas Code of Criminal Procedure without notice
prior to trial of the State’s intention to seek the finding. Tex. Pen. Code Ann. §12.42 (Vernon); Tex. Code Crim. Proc.
Ann. Art. 42.12, §3g (Vernon). Federal due process and Texas due course of law are analyzed the same under Texas
law, and will be treated synonymously herein. Luquis v. State, 72 S.W.3d 355, 367 n. 37 (Tex.Crim.App. 2002); Long v.
State, 742 S.W.2d 302, 320 (Tex.Crim.App. 1987), cert. denied, 485 U.S. 993, 108 S.Ct. 1301, 99 L.Ed.2d 511 (1988),
overruled on other grounds, Briggs v. State, 789 S.W.2d 918, 924 (Tex.Crim.App. 1990).
Notice of Sentence Enhancement
Since the early days of the state, it has been the law that a defendant must be given notice if the State seeks to have
his sentence enhanced by prior convictions. E.g. Long v. State, 36 Tex. 6, 9-10 (1871); Hollins v. State, 571 S.W.2d 873,
875-76 (Tex.Crim.App. 1978) (citing inter alia Morman v. State, 127 Tex. Crim. R. 264, 75 S.W.2d 886 (1934)). Due
process is implicated. Sears v. State, 91 S.W.3d 451, 453 (Tex. App.—Beaumont 2002, no pet.) (Lack of timely notice
is improper notice and violates due process.). Notice of prior convictions for enhancement of punishment must be
by written pleading. Brooks v. State, 957 S.W.2d 30, 34 (Tex.Crim.App. 1997) (citing Long, 36 Tex. at 10); Chimney v.
State, 6 S.W.3d 681, 696 (Tex. App.—Waco 1999, pet. ref ’d). Notice need not be contained in the indictment. Id.
Notice Regarding Deadly Weapon Finding
The deadly weapon finding provisions of article 42.12, currently in section 3g, were added in 1977 so that the Texas
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corrections department would have a basis in the judgment on which to calculate parole dates affected by whether
the crime involved a deadly weapon. LaFleur v. State, 106 S.W.3d 91, 94 (Tex. Crim. App. 2003). Due course of law
requires that the defendant be given written notice that the State will pursue a deadly weapon finding; the notice
need not be contained in the indictment. Ex parte Patterson, 740 S.W.2d 766, 775-76 (Tex.Crim.App. 1987), over‑
ruled on other grnds, Ex parte Beck, 769 S.W.2d 525, 528 (Tex.Crim.App. 1989) (indictment which alleges death by
a weapon is sufficient notice); see also Brooks, 957 S.W.2d at 32; Chimney, 6 S.W.3d at 696.
Application by Analogy
Relevant to the present case, there is no meaningful difference between the cumulation of sentences on the one
hand and sentencing enhancements and deadly weapon findings on the other such that prior notice is required
of the latter but not of the former. Neither section 12.42 nor section 3 of article 42.12 expressly state that prior
notice in writing is required, yet the courts have held that it is. For the same reasons, written notice prior to trial
of the State’s intention to seek cumulation of sentences should be required, even though section 3.03(b) does not
expressly require it.
For additional support of this argument, there is the 10th Court of Appeals’ conclusion in Chimney that the
constitution requires the State to provide prior written notice of its intention to seek a finding of bias or prejudice
in a hate-crime offense. Chimney, 6 S.W.3d at 696-97; Tex. Code Crim. Proc. Ann. Art. 42.014 (Vernon); Tex. Penal
Code Ann. §12.47 (Vernon) (enhancing punishment for a “hate” crime).
III. Violation of Sixth Amendment Right to Jury Trial
The United States Supreme Court recently issued Blakely v. Washington, 530 U.S. 466, 124 S.Ct. 2531, 159 L.Ed.2d
403 (2004). Blakely pled guilty to kidnapping his wife, an offense punishable under statute by no more than 10 years
in prison. Id. at 2534-35. Under Washington’s sentencing guidelines scheme, the offense carried a base sentencing
range of 49 to 53 months. Id. at 2535. But the trial court, acting under Washington’s sentencing guidelines, found
aggravating factors and increased the sentence. Id. The United States Supreme Court analyzed the case under
Apprendi v. New Jersey: “Other than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”
Id. at 2536, quoting Apprendi v. New Jersey, 530 U.S. 466, 490,120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). Rejecting
the government’s argument that the relevant “statutory maximum” was ten years, the Court stated: “the ‘statutory
maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant.” Id. at 2537 (emphasis in original). Thus the sentenc‑
ing-guidelines range, not just the statutory range, was included within the meaning of “statutory maximum.” The
Supreme Court found the sentencing unconstitutional under the Sixth Amendment’s right to a jury trial. Id. at
2538.
The U.S. Supreme Court has recently held Apprendi and Blakely applicable to the federal Sentencing Guidelines.
United States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed. 2d 621 (2005). The Court held that sentencing ranges
applied under the Sentencing Guidelines violate the Sixth Amendment when judges consider facts found outside
the trial by a preponderance of evidence. The Guidelines were found to be effectively advisory rather than manda‑
tory, and review of sentences was to be subject to an unreasonableness standard.
In the present case, we may assume that this Court implicitly made fact-findings to support its decision to
cumulate the sentences, because otherwise that action would be for no reason which would be an abuse of discre‑
tion. Accordingly, applying Apprendi and Blakely, whatever facts this Court found on which it based its decision to
cumulate sentences are facts that the jury should have found, because “any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”
Apprendi, supra. Although Texas appellate courts have rejected similar arguments, e.g, Baylor v. State, __S.W.3d__
(Tex.App. No. 04-04-00759-CR – San Antonio 2006); Tyson v. State, 172 S.W.3d 172 (Tex. App. – Ft. Worth 2005, pet.
ref ’d); Milslagle v. State, 150 S.W.3d 781 (Tex.App. – Austin 2004, pet. dism’d), the Court of Criminal Appeals has yet
to address this issue.
The State may argue that the maximum statutory penalties for each individual count were not exceeded, and
therefore Apprendi and its progeny do not apply. Also, the State may argue that there is no constitutional right to
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jury assessment of punishment, and that Apprendi and its progeny apply only to jury fact-findings during the guiltinnocence phase. But these are false arguments, because they are based on the wrong question. The proper question
is whether cumulating the sentences exceeds the maximum contemplated by the statute in question. That statute is
section 3.03(a), not the individual offense statutes. Section 3.03(a) states that the sentences shall run concurrently
unless otherwise cumulated; thus it contemplates that, under usual circumstances, sentences shall run concurrently.
Therefore “concurrent sentences” is the statutory maximum under Apprendi–Blakely that cannot be exceeded without
jury findings Tex. Pen. Code Ann. §3.03(a) (Vernon). Cumulation to 180 years exceeds the sentence contemplated
by section 3.03(a), and, without a jury finding as to the reasons supporting cumulation, there is an Apprendi–Blakely
violation. This is a logical extension of the principles in Apprendi and Blakely. It will require a jury-finding about the
factors supporting cumulation, and that may require a new statute listing those factors.
IV. Conclusion
Whether based on lack of notice that sentences may be cumulated, or the trial court’s decision to cumulate sentences
absent a jury-finding of reasons for doing so, Defendant’s Texas and federal rights to due process of law and due course
of law, and his Sixth Amendment right to a jury determination of factors affecting the maximum punishment, were
violated.
WHEREFORE, Defendant moves this Court to correct his judgment and delete that part which cumulates his
sentences.			
						
						
						
						
						
						
						

Respectfully submitted,
Richard G. Ferguson
One Liberty Place
100 N. 6th Street, Ste. 701
Waco, Texas 76701
Tel: (254) 296‑0622
Fax: (254) 754‑4824

						
						
						

By:
Richard G. Ferguson
State Bar No. ___________

CERTIFICATE OF SERVICE
This is to certify that on _______________, a true and correct copy of the above and foregoing motion was sent
or delivered to __________ at the District Attorney’s Office, __________________.
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_______________________________________
Richard G. Ferguson

A RESOLUTION BY THE TCDLA BOARD OF DIRECTORS
TO ADOPT A STATEMENT RELATING TO
ATTORNEY TAXATION
WHEREAS the Governor of Texas will convene a Special Session of the Texas Legislature beginning
April 17, 2006;
WHEREAS the Special Session will focus on the funding of public education;
WHEREAS the Legislature is expected to address the issue of taxation on legal services as one possible source of revenue for the funding of public education;
WHEREAS the Legislature has not indicated its intent to impose a tax for this purpose on any other
profession in the state;
WHEREAS the State Bar of Texas has released a statement calling for fairness in taxing all professions;
WHEREAS the Texas Criminal Defense Lawyers Association agrees with the State Bar of Texas that
taxation should be imposed equitably on all professions;
THEREFORE BE IT RESOLVED that the Texas Criminal Defense Lawyers Association adopts the following
Statement:
The Texas Criminal Defense Lawyers Association is committed to excellence in
the public education of Texas children. It remains committed to ensuring that the
funding of that system be fair and encourages the Legislature to treat all professions
equitably and fairly. The Texas Criminal Defense Lawyers Association calls upon other
professions in the state to share that vision and commitment to fairly funding
public education in Texas.
Approved this 6th day of March, 2006.
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SUPREME COURT
Cert to 9th Circuit – Reversed.
No triggering event needed for anticipatory search warrant.
United States v. Grubbs, __U.S.__ (126 S. Ct. 1494, 164 L. Ed. 2d 195 (2006)); Opinion: Scalia
(8-0); Concurrence: Souter; Alito did not participate.

Cynthia Hampton

Grubbs ordered a child pornography videotape from a website monitored by federal
officers. The officers obtained a search warrant for his residence with an affidavit that
explained the execution of the warrant would not occur unless the videotape was delivered.
Prior to searching the residence, officers presented defendant with the warrant, but did not
present the affidavit explaining the triggering event to him. Grubbs moved to suppress the
evidence, arguing the warrant was invalid because it failed to list the triggering condition.
The District Court denied the motion, and he was convicted of receipt of child pornography.
The 9th Circuit reversed.
Held: Inclusion of a triggering event in an anticipatory search warrant was not
necessary to meet the particularity requirement. The Court ruled anticipatory warrants
are not categorically unconstitutional and rejected Grubbs’ effort to expand the scope of
the “particularity requirement” of the Fourth Amendment. The Court reasoned a listing of
the triggering event is not needed because the language of the Fourth Amendment does not
include conditions precedent to the execution of the warrant. It only specifically requires
that the warrant include: (1) “the place to be searched” and; (2) “the persons or things to
be seized.”
Cert. to Georgia Supreme Court – Affirmed.
Co-habitant’s consent to search was invalid when other co-habitant was present and did
not consent.
Georgia v. Randolph, __U.S.__ (126 S. Ct. 1515, 164 L. Ed. 2d 208 (2006)): Opinion: Souter
(5-3); Concurrence: Stevens & Breyer; Dissent Roberts, Scalia & Thomas; Alito did not
participate.

Mike Charlton
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Randolph was indicted for possession of cocaine after officers found cocaine in his
house during a search. At the time of the search, Randolph and his estranged wife were
both physically present at their home. Although the wife consented to the search, Randolph
expressly refused consent. The police ignored Randolph’s refusal and searched the home
based on the consent provided by his wife. The trial court overruled the motion to suppress
evidence, but the Court of Appeals of Georgia reversed, holding that consent of one co-

habitant is not valid when the other co-habitant refuses the
search. The Georgia Supreme Court agreed and affirmed the
reversal.
Held: When an authorized co-tenant is physically present
and refuses consent to search, the consent of another
co-tenant does not validate the search. While the Fourth
Amendment authorizes a warrantless search when consent is
given by a tenant with common dwelling authority, this consent
is not valid when consent is denied by a co-tenant who also has
common authority. Judgment is therefore affirmed.
Cert. to 7th Circuit – Reversed (civil case).
Hobbs Act could not be used for abortion protestors.
Scheidler v. National Organization for Women, Inc., __U.S.__,
126 S.Ct. 1264, 164 L.Ed.2d 10 (2006).
Decisions below: National Organization of Women, Inc.
v. Scheidler, 396 F.3d 807 (7th Cir. 2004), and National
Organization of Women, Inc. v. Scheidler, 91 Fed. Appx. 510 (7th
Cir. 2004) (unpublished))
Physical violence unrelated to robbery or extortion falls
outside the scope of the Hobbs Act, 18 U.S.C. §1951. In the
Hobbs Act, Congress did not intend to create a freestanding
physical violence offense; it intended to forbid acts or threats of
physical violence in furtherance of a plan or purpose to engage
in what the Act refers to as robbery or extortion (and related
attempts or conspiracies). Accordingly, the Hobbs Act did not
reach the activities of abortion protestors at issue in this case.
FIFTH CIRCUIT
District court had no jurisdiction to hear claims not raised
in §2255 motion.
United States v. Sanford, 429 F.3d 104 (5th Cir. 2005)
District court exceeded its jurisdiction when, after
defendant’s filing a 28 U.S.C. §2255 motion alleging only
ineffective assistance of counsel, the court sua sponte vacated
the original convictions and sentence because it had failed to
expressly accept defendant’s guilty plea; the relief granted was
not on a ground alleged in the §2255 motion, nor was that
ground even a constitutional error, but rather a procedural
error; because the district court’s order vacating defendant’s
convictions and sentence was not entered pursuant to the §2255
motion, the 5th Circuit reinstated the original judgment and
sentence, vacated all orders entered after the original judgment
of conviction and sentence, and remanded the case to the district
court to consider the merits of defendant’s §2255 motion.
Booker and Blakely do not mandate the right to jury trial on
revocation proceedings.
United States v. Hinson, 429 F.3d 114 (5th Cir. 2005)
Defendant could not use her supervised release revocation

proceeding as a vehicle for claiming that her original sentence
had been imposed in violation of Blakely v. Washington, 542 U.S.
296 (2004), and United States v. Booker, 125 S. Ct. 738 (2005);
furthermore, the re-imprisonment of defendant upon judicial,
not jury, fact-findings that she had violated her supervised
release conditions did not violate the Sixth Amendment as
interpreted in Blakely and Booker because the Chapter 7 policy
statements of the Federal Sentencing Guidelines, applicable
upon revocation of supervised release, have always been only
advisory; furthermore, defendant was not entitled to a jury trial
to determine whether the conditions of supervised release have
been violated, nor was she entitled to have the district court
make violation findings utilizing the beyond-a-reasonabledoubt standard rather than a preponderance-of-the-evidence
standard; in any event, defendant admitted to illegal drug
possession and use while on supervised release, and revocation
would have been justified based on that admission alone; finally,
whether the post-Booker standard of review of the length of
the sentence was under the statutory “plainly unreasonable”
standard or the general “reasonableness” standard dictated by
Booker (a question which the court pretermitted), the sentence
here passed muster under either standard.
Illegal transportation of plague bacteria.
United States v. Butler, 429 F.3d 140 (5th Cir. 2005)
(1) In prosecution of medical researcher for various contractrelated crimes and crimes relating to the illegal transportation
of plague bacteria, district court did not abuse its discretion,
in refusing to sever the “Contract Counts” from the “Plague
Counts”; the superseding indictment clearly set forth an alleged
common scheme that connected all the counts; moreover,
even if the joinder had been improper, defendant could not
show that he was prejudiced; the sheer number of counts on
which defendant was tried was not sufficient, in and of itself, to
establish prejudice; moreover, the district court ameliorated any
possible prejudice by a jury instruction that each count of the
indictment should be considered separately, without reference
to any finding of guilt on other counts; finally, the split verdict
(defendant was acquitted on 22 out of 69 counts) revealed
that the jury was able to follow this instruction and consider
defendant’s guilt on each count separately.
(2) In prosecution of medical researcher accused of illegal
transportation of human plague bacteria between the United
States and Tanzania, district court did not abuse its discretion in
refusing to permit defendant to conduct depositions of foreign
witnesses in Tanzania pursuant to Fed. R. Crim. P. 15(a), where
the witnesses’ testimony would have gone only to charges of
which defendant was ultimately acquitted.
(3) District court did not abuse its discretion in quashing
defendant’s subpoena duces tecum; a party seeking such a
subpoena must establish (1) the subpoenaed document is
relevant, (2) it is admissible, and (3) that it has been requested
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with adequate specificity; defendant’s request failed on two of
the three prongs; first, the breadth of subject matter sought by
defendant failed to demonstrate any real relevance to the counts
for which he was charged, and second, his request lacked the
requisite specificity.
(4) In prosecution of medical researcher for contract-related
theft and fraud, district court did not abuse its discretion
in admitting university policies governing the payments of
monies by researchers to the university; this was not the sort
of bootstrapping of civil regulations or policy into criminal
liability that the court had condemned in United States v.
Christo, 614 F.2d 486, 491-92 (5th Cir. 1980); here, it was
clear the government was not contending that defendant’s
noncompliance with the policies was itself a crime; moreover,
the district court gave a specific limiting instruction that
violation of the university’s policies did not necessarily indicate
that defendant had committed a crime.
(5) District court’s application of the Guidelines’ “one book
rule” (USSG §1B1.11(b)(3)) — resulting in the use of the 2001
Guidelines Manual not only for one set of counts that occurred
during 2002, but also for a set of counts that were completed
by August of 2001 (i.e., before the effective date of the 2001
Manual) — did not violate the Ex Post Facto Clause.
Upward adjustment based on fact-finding under Federal
Sentencing Guidelines was not unconstitutional.
United States v. Garza, 429 F.3d 165 (5th Cir. 2005), cert.
denied,164 L.Ed.2d 143 (2006).
(1) It does not violate the Sixth Amendment for judges to
make fact findings necessary to support restitution orders.
(2) Under United States v. Booker, 125 S. Ct. 738 (2005),
district court did violate the Sixth Amendment by applying
upward adjustments based on judicial fact-finding under the
then mandatory Federal Sentencing Guidelines; because the
defendant preserved this error by making this claim below and
citing Blakely v. Washington, 542 U.S. 296 (2004), the government
had the burden of proving the error harmless beyond a
reasonable doubt by demonstrating beyond a reasonable doubt
that the district court would not have sentenced the defendant
differently under an advisory Guidelines scheme; government
did not meet this burden here; 5th Circuit noted that the mere
fact that the district court sentenced defendant in the middle of
the applicable Guidelines range, as it is possible that the district
court’s sentence reflected a judgment about the appropriate
sentence for defendant relative to other defendants with the same
Guidelines range rather than a judgment as to the appropriate
absolute sentence; 5th Circuit also rejected the argument that the
district court’s refusal to make a downward departure showed
that the error was harmless; even a discretionary departure
decision was informed by the Guidelines and thus sheds little
light on what a sentencing judge would have done knowing that
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the guidelines were advisory.
(3) District court did not abuse its discretion in denying
defense counsel’s motion to withdraw based upon an alleged
conflict of interest; the fact that defense counsel, along with
defendant, signed a factual resume in support of a guilty plea,
which she repudiated four days later (then proceeded to enter
a not guilty plea and go to trial) did not create a conflict of
interest for defense counsel; it is doubtful that, by signing the
factual resume, defense counsel subjected himself to criminal
liability or even professional sanctions, as defense counsel
made no personal representations and was not responsible
for assertions made by his client; nor did record reflect that
counsel considered, much less knew, that the assertions in
the factual resume could be false; nor did a claim of conflict
arise from defense counsel’s allegedly being precluded from
presenting perjured testimony, where defendant was able to
take the stand and give her version of the facts in narrative
form without participation from defense counsel; because
the circumstances alleged by defendant did not give rise to an
actual conflict of interest, the district court did not abuse its
discretion in declining to hold a sua sponte evidentiary hearing
on the motion to withdraw.
(4) In prosecution for scheme to defraud undocumented
aliens by pretending to be agents of the INS and by purporting to
help them with fake immigration forms, district court’s finding
that the aliens were unusually vulnerable, thus warranting a
“vulnerable victim” enhancement under USSG §3A1.1 was not
clearly erroneous; the victims’ alien status was not an element of
the offense of conviction, in which case it would have been taken
into account by the base offense level; moreover, the district
court’s finding was not based on the inherent vulnerabilities of
the undocumented aliens but rather the specific vulnerabilities
of these individual victims (i.e., that they were illegally in
the United States and thus unable to communicate with the
authorities; that they were poor; that they were unable to read,
write, or speak English well, if at all; and that they were in
constant fear of deportation and permanent separation from
their loved ones).
Federal court is not required to defer to state court findings
that are unreasonble.
Guidry v. Dretke, 397 F.3d 306 (5th Cir. 2005), opinions on denial
of reh’g en banc, 429 F.3d 154 (5th Cir. 2005), cert. denied, Dretke
v. Guidry, 126 S. Ct. 1587, 164 L. Ed. 2d 326 (2006).
District court did not abuse its discretion in holding an
evidentiary hearing to determine the constitutionality of capital
habeas petitioner’s confession; a district court is not required
to defer to state court factual determinations that are presented
without explanation concerning extremely important and
conflicting evidence; on the contrary, such an absence suggests
an unreasonable determination; the district court was required
to review the underlying facts, which in this instance required

an evidentiary hearing, notwithstanding a full and fair hearing
in the state court below; on the merits, 5th Circuit affirmed
the district court’s grant of habeas relief on the grounds that
petitioner’s confession was involuntary and that defendant had
been subjected to a non-harmless violation of his Confrontation
Clause rights. (Judge Garza dissented.) (On the state’s petition
for rehearing en banc, Judge Jones filed an opinion dissenting
from the denial of en banc review, in which she was joined by
Judges Jolly, Smith, Garza, DeMoss, Clement, and Owen.)
Court did not err in using Federal Sentencing Guidelines
United States v. Olis, 429 F.3d 540 (5th Cir. 2005)
(1) Defendant sufficiently preserved for appellate review a
claim that his Sixth Amendment rights had been violated under
United States v. Booker, 543 U.S. 220 (2005), when he repeatedly
objected below to both the district court’s loss calculation
and to the burden of proof utilized by the district court; his
objections alerted the court to case that acknowledged the
potential for a constitutional violation when sentencing facts
are not found by at least clear and convincing evidence; the
objections therefore adequately apprised the district court that
defendant was raising a constitutional error with respect to the
loss calculation; because the government could not prove that
the Booker error was harmless beyond a reasonable doubt, the
error required that defendant’s sentence be vacated and the case
remanded for resentencing.
(2) District court did not err in using the 2001 Guidelines in
sentencing defendant; defendant was convicted of a conspiracy
that lasted from on or about August 2000 through April 2002;
unless a conspirator effectively withdraws from the conspiracy,
he is to be sentenced under the Guidelines in effect on the date
of the end of the conspiracy, even if he did not commit an act
in furtherance of the conspiracy after the effective date of the
new Guidelines, or did not know of acts committed by other
co-conspirators after the date of the new guidelines, so long as
it was foreseeable that the conspiracy would continue past the
effective date of the new guidelines; here there was no evidence
that defendant withdrew from the conspiracy.
(3) District court reversibly erred in its calculation of loss
in defendant’s securities fraud case; it was error to attribute to
defendant the total drop in his company’s stock price, where
some of that drop was due to extrinsic factors other than
defendant’s fraudulent acts; the “loss” calculation for defendant
should be limited to only that portion of the drop in the stock
price attributable to his criminal acts.
Downward departure objection preserved.
United States v. Castillo, 430 F.3d 230 (5th Cir. 2005).
Government preserved its objection to a downward departure
under USSG §5H1.4 (based on defendant’s HIV-positive status)
by stating the grounds for its objection in a written response to

defendant’s sentencing memorandum suggesting that basis for
departure; government did not have to reiterate this objection
orally at sentencing or state an exception to the district court’s
ultimate ruling on the departure issue in order to preserve the
issue for appeal; on the merits, court held that a defendant’s
HIV-positive status is not, by itself, an extraordinary medical
condition warranting a downward departure under USSG
§5H1.4; government’s challenge to district court’s departure
under USSG §5K2.0 (based on prosecutor’s allegedly malicious
disclosure of defendant’s HIV status in open court) was
likewise not subject to plain-error review, despite lack of
contemporaneous objection, where departure on this basis was
a complete surprise and where district court’s evident anger
and unusual hostility toward prosecutor made it clear that
requiring a formal objection by the prosecutor (over and above
his repeated protestations that the disclosure was inadvertent)
would have been futile; on the merits, court found that district
court’s finding that the prosecutor’s disclosure was intentionally
and maliciously made was clearly erroneous; accordingly,
district court abused its discretion when downwardly departing
under USSG §§5H1.4 and 5K2.0.
Federal “good time” credit statute.
Moreland v. Federal Bureau of Prisons, 431 F.3d 180 (5th Cir.
2005)
(1) District court had jurisdiction to act on defendant’s
challenge to Federal Bureau of Prisons’ implementation of
the federal “good time” credit statute (18 U.S.C. §3624(b)(1))
because defendant filed in the district in which she was confined
and named as a respondent the warden of the facility in which
she was confined; the subsequent transfer of defendant to
another facility — resulting in the fact that her immediate
custodian was no longer a party to the suit — was not of
jurisdictional magnitude; nor was case moot due to defendant’s
release from prison, since BOP had indicated its intent to return
defendant to community confinement to serve the remainder
of her term if it prevailed in this appeal.
(2) Court held that its interpretation of the federal “good
time” credit statute (18 U.S.C. §3624(b)(1)) in Sample v.
Morrison, 406 F.3d 310 (5th Cir. 2005), was dicta; because
the court had first held in Sample that it lacked jurisdiction
due to the unripeness of the “good time” credit claim, any
subsequent discussion of the merits of that claim could not be
characterized as an alternative holding; however, on the merits,
the panel majority held that the statute as correctly construed
unambiguously supported the BOP’s method of calculating
“good time.” (Judge Stewart concurred in the judgment. He
found the statute ambiguous, but would defer to the BOP’s
interpretation of that statute under the doctrine of Chevron
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837
(1984).)
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Death penalty writ: habeas relief reversed.
Miller v. Dretke, 431 F.3d 241 (5th Cir. 2005).
Fifth Circuit reversed district court’s grant of habeas
relief with respect to death sentence in state capital murder
prosecution, which had been granted on the basis of the
suppression of witness statements that could have been used to
impeach state witnesses (in violation of Brady v. Maryland, 373
U.S. 83 (1963)); pretermitting question of whether petitioner’s
Brady claim could be considered notwithstanding the fact that
it had not been presented in state court, 5th Circuit majority
denied the claim on the merits, holding that the allegedly
suppressed witness statements were not material, in that they
did not create a reasonable probability that any sentencing
juror would have answered the Texas special issues differently
had the allegedly suppressed evidence been disclosed. (Judge
Garza dissented. He believed that denial on the merits was not
appropriate because petitioner had made at least a colorable
federal claim for relief, and would instead remand to the district
court to either dismiss the proceedings for failure to exhaust or
stay and abey them while petitioner exhausted his Brady claim
in the state courts.)

court rejected the defendant’s argument that his consent was
automatically abrogated upon his arrest; furthermore, the entry
of five or six additional agents was not unreasonable under the
circumstances of this case.
(2) Fifth Circuit also rejected defendant’s challenge to the
protective sweep performed upon his residence; the agents were
authorized to make a protective sweep even though defendant
was arrested outside, since they had reasonable grounds to
believe there were people inside the house who posed a security
risk; along the way, the court noted that the crime of alien
smuggling is inherently dangerous and hence will often justify
a protective sweep; finally, while expressing the view that the
thirty to forty-five minute protective sweep in this case was not
unreasonably prolonged, court ultimately held that the agents’
remaining in the house and questioning the suspected illegal
aliens were justified under the plain view doctrine. (Judge Garza
filed a concurring opinion where he disassociated himself from
the majority opinion’s discussion of the reasonableness of the
protective sweep; believing that it was unnecessary to decide
“the difficult issue of whether a protective sweep that lasts 35
to 45 minutes is reasonable.”)

Argument of non-removal foreclosed by prior precedent.
Jama v. Gonzales, 431 F.3d 230 (5th Cir. 2005)

(3) District court’s finding that defendant’s written consent
to search was voluntary was not clearly erroneous.

Although the REAL ID Act of 2005 stripped federal courts
of jurisdiction to adjudicate habeas petitions under 28 U.S.C.
§2241 relating to immigration matters, 5th Circuit, following
its decision in Rosales v. BICE, 426 F.3d 733 (5th Cir. 2005),
cert. denied, 126 S.Ct. 1055, 163 L.Ed.2d 882 (2006), converted
petitioners’ pending appeal of the denial of §2241 relief into a
petition for review; treating the appeal as a petition for review,
5th Circuit held that it was not a proper venue for such a petition
since no removal proceedings were conducted within the 5th
Circuit; nevertheless, the unfairness of requiring the parties to
relitigate anew in a different forum caused the 5th Circuit not
to raise the nonjurisdictional question of venue sua sponte; on
the merits, 5th Circuit held that petitioners’ petition (arguing
that petitioners could not be removed to Somalia, as it had
no functioning central government that could agree to accept
them) was squarely foreclosed by Jama v. Immigration and
Customs Enforcement, 125 S. Ct. 694 (2005).

Involuntary medication order vacated so gov’t could exhaust
administrative remedies.
United States v. White, 431 F.3d 431 (5th Cir. 2005)

Scope of house search not limited to one agent – protective
sweep authorized.
United States v. Mendez,431F.3d 420 (5th Cir. 2005)
(1) Fifth Circuit rejected defendant’s claim that the scope of
his consent to search his house was limited to one ICE agent and
not all the other agents present at the scene; a failure to object
to the breadth of the search is properly considered an indication
that the search was within the scope of the initial consent; here,
defendant made no attempt to limit the scope of his consent
and never objected to the additional agents entering his house;
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Fifth Circuit vacated district court’s involuntary medication
order for federal defendant because the government had not first
exhausted the administrative scheme within the Federal Bureau
of Prisons (see 28 C.F.R. §549.43) for involuntary medication
of an inmate and because the government had advanced no
extraordinary circumstances to excuse its failure to exhaust the
administrative procedures in §549.43.
Shoplifting offenses committed on same day were “related
cases” for purposes of Guidelines.
United States v. Dunn, 431 F.3d 436 (5th Cir. 2005)
Defendant’s two shoplifting offenses, committed sequentially
on the same day at two stores in the same shopping mall,
resulting in a single arrest for both offenses, “occurred on the
same occasion” and hence were “related cases” that were not
separately countable under the Guidelines’ criminal history
rules.
Lack of notice did not prevent court from revoking supervised
release.
United States v. Arbizu, 431 F.3d 469 (5th Cir. 2005).
The failure to provide a defendant with written notice of
the conditions of his supervised release (as required by 18

U.S.C. §§3583(f) and 3603(1)) does not limit the district
court’s authority to revoke a defendant’s supervised release
for noncompliance with a supervised release condition if the
defendant had actual notice of that condition in some other
form.
California conviction was a “drug trafficking offense” under
Guidelines.
United States v. Palacios-Quinonez, 431 F.3d 471(5th Cir.2005),
cert. denied, 2006 U.S. LEXIS 2456; 74 U.S.L.W. 3531 (2006).
Defendant’s conviction under Cal. Health & Safety Code
§11351 was a “drug trafficking offense” under USSG §2L1.2,
regardless of whether it was under the “possesses for sale”
prong of the statute or under the “purchases for sale” prong
of the statute.
Payment of restitution upon revocation and reimposition of
supervised release was OK.
United States v. Love, 431 F.3d 477 (5th Cir. 2005), cert. denied,
164 L. Ed. 2d 352 (2006)
District court had the authority, on revocation of defendant’s
supervised release term and reimposition of a supervised release
term, to require, as a condition of that supervised release, that
the defendant pay the unpaid balance of a restitution order
previously imposed as part of a sentence by another federal
court in another federal case; 5th Circuit noted that it was
“probable” that a district court could not, as a condition of
supervised release under the “catch-all” provision of 18 U.S.C.
§3563(b)(2) (incorporated by reference in 18 U.S.C. §3583(d))
impose restitution for conduct outside the strict parameters
of the offense(s) of conviction; however, that was not the issue
here; here, the question was whether the district court could, as
a condition of supervised release, mandate compliance with a
previous court order (the restitution order), and the 5th Circuit
answered that question in the affirmative.
Plain error for court to apply enhancement when record did
not show defendant was convicted.
United States v. Gonzalez-Chavez, 432 F.3d 334 (5th Cir. 2005)
District court committed plain error in applying the 16-level
“crime of violence” enhancement of USSG §2L1.2(b)(1)(A)(ii)
to defendant; on the present record, it was impossible to tell
under which prong of the Florida aggravated battery statute
the defendant was convicted; although the PSR contained facts
relating to the defendant’s alleged conduct in committing the
aggravated battery, those facts could not be considered because
they were not explicit findings that the Florida court made or
used in adjudicating defendant’s guilt, and the record contained
no documents that could be used for that purpose; because
Florida aggravated battery could be committed in at least one
way that does not qualify as a “crime of violence,” court, following
United States v. Bonilla-Mungia, 422 F.3d 316 (5th Cir. 2005),

remanded for resentencing after supplementation of the record
with appropriate documents and reconsideration of whether
the defendant’s Florida aggravated battery conviction qualified
as a “crime of violence”; along the way, 5th Circuit noted that
“district courts must ensure that the appropriate documentation
is included in the record before imposing a sixteen-level
enhancement under U.S.S.G. §2L1.2(b)(1)(A)(ii).”
Prohibition of firearm possession by drug addict not
unconstitutional.
United States v. Patterson, 431 F.3d 832 (5th Cir. 2005)
(1) 18 U.S.C. §922(g)(3) (proscribing firearm possession
by an unlawful user of, or person addicted to, any controlled
substance) does not violate the Second Amendment, nor was it
unconstitutionally vague and overbroad vis-á-vis the defendant,
since an ordinary person would understand that the defendant’s
actions (an admission to regular use of marijuana and a urine
sample that tested positive for marijuana use) established him
as an unlawful user; Fifth Circuit also rejected the definition of
“unlawful user” set forth in United States v. Herrera, 289 F.3d
311, 323-24 (5th Cir. 2002), vacated, United States v. Herrera,
313 F.3d 882 (5th Cir. 2002) (en banc); instead, the 5th Circuit
endorsed the less stringent standard suggested by the en banc
court in Herrera — namely, that the government must show
the person used drugs with regularity and over an extended
period of time encompassing the time of the alleged gun
possession; under this standard the evidence was sufficient to
convict defendant; moreover, although the district court erred
in giving a jury instruction that incorporated the Herrera panel
opinion’s definition of “unlawful user,” the error was harmless
since the error made it harder for the government to convict
and thus cut in the defendant’s favor.
(2) In prosecution under 18 U.S.C. §922(g)(3) (proscribing
firearm possession by an unlawful user of, or person addicted
to, any controlled substance), district court did not abuse
its discretion and violate Fed. R. Evid. 403 by admitting two
photographs portraying video surveillance equipment, two
photographs of marijuana growing in buckets, and an issue of
“High Times” magazine; these were relevant to the question of
whether defendant was using marijuana and, while prejudicial,
they were not unfairly so.
Admission of videotaped confession OK.
United States v. Martin, 431 F.3d 846 (5th Cir. 2005)
(1) District court did not err in admitting videotaped
confession made by bank robbery defendant while in custody
at a state jail; even if he had previously been illegally held in
custody at another state jail in violation of Article 15.21 of
the Texas Code of Criminal Procedure, in order to suppress
statements because of an illegal detention, there must be a
causal connection between the statement and the illegality of
the detention; here, (1) defendant specifically waived his right
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to counsel at the beginning of the interview, (2) the statements
were made more than three months after his transfer to the
second jail, meaning that he was legally in custody for more
three months after the procedural violation, and (3) there was
no intention that the state purposefully sought to take advantage
of the illegal detention.
(2) In bank robbery prosecution, the government failed to
turn over exculpatory or impeaching evidence (including a
recanting statement by defendant, a photo array shown to a bank
teller, and an offense report by the Austin Police Department
containing identification discrepancies) in violation of Brady
v. Maryland, 373 U.S. 83 (1963); however, given the other
evidence of defendant, court could not conclude that there was a
reasonable probability that the outcome of the trial would have
been different had these items been disclosed.
(3) Government committed error that was clear when it
referred in its opening statements to two letters (never admitted
in evidence) in which defendant wrote to the U.S. Attorney’s
Office, admitting his involvement in bank robberies and saying
he wished to plead guilty; introduction of, or any reference to,
the letters was prohibited by Fed. R. Evid. 410(4), which classifies
as inadmissible any statements made in the course of plea
negotiations with the attorney for the prosecuting authority;
nevertheless, the error did not affect the defendant’s rights
so as to require reversal on plain-error review, given that the
statements were simply cumulative of other properly admitted
evidence and given the district court’s instruction that the
statements of the attorneys were not evidence.
(4) It did not violate defendant’s Sixth Amendment right
to jury trial for his sentence to be enhanced to mandatory life
imprisonment under the federal “three strikes” law (18 U.S.C.
§3559(c)) based on the district court’s finding, at sentencing,
that he possessed the requisite two prior serious violent
felonies; it is still the law, under Almendarez-Torres v. United
States, 523 U.S. 224 (1998), that even prior convictions that
raise the statutory maximum sentence need not be proved to
a jury beyond a reasonable doubt; Fifth Circuit also held that
defendant’s mandatory life sentence under the “three strikes”
statute did not violate the proportionality requirement of the
Eighth Amendment.
No retroactive application of Booker on §2255 motion.
United States v. Gentry, 432 F.3d 600 (5th Cir. 2005)
The rule of United States v. Booker, 543 U.S. 220 (2005) –
holding that the Sixth Amendment required jury determinations
of factual determinations raising the applicable (thenmandatory) Federal Sentencing Guidelines — does not apply
retroactively on collateral review to an initial motion under 28
U.S.C. §2255; Booker established a new procedural rule that does
not fit into either of the two exceptions to non-retroactivity
listed in Teague v. Lane, 489 U.S. 288 (1989).
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OK to apply Booker to sentencing hearing although offense
committed pre-Booker.
United States v. Austin, 432 F.3d 598 (5th Cir. 2005)
Relying on United States v. Scroggins, 411 F.3d 572 (5th Cir.
2005), court held that it did not violate ex post facto and due
process principles to apply the remedial holding of United
States v. Booker, 543 U.S. 220 (2005), to sentencing hearing,
even though the offense conduct was committed pre-Booker;
the fact that defendant was sentenced post-Booker, as opposed
to the defendant in Scroggins, whose case was on appeal when
Booker was decided, did not affect the analysis.
Waiver of appeal barred Booker complaint.
United States v. Burns, 433 F.3d 442 (5th Cir. 2005)
Defendant’s appeal waiver barred his claim that he was
improperly sentenced under a mandatory Guidelines scheme
under United States v. Booker, 543 U.S. 220 (2005); the 5th
Circuit rejected the defendant’s argument that he could not
validly waive his right to appeal the Booker error because Booker
had not been decided at the time of his plea; an otherwise valid
appeal waiver is not rendered invalid, or inapplicable to an
appeal seeking to raise a Booker issue (whether or not that issue
would have substantive merit), merely because the waiver was
made before Booker.
COURT OF CRIMINAL APPEALS
PDR Opinions
Appellant’s PDR from Dallas County – PDR Refused.
CCA has jurisdiction to review appeal motion under sex
offender registration statute.
Ex Parte Burr, 185 S.W.3d 451 (Tex.Crim.App. 2006): Opinion:
Per Curiam.
Appellant, a convicted sex offender, petitioned the district
court for a TRO, prohibiting publication of his address, as
required by the statute in effect at that time, Tex.Code Crim.
Proc. 67.02. Trial court denied the motion, and COA dismissed
the appeal for lack of jurisdiction, holding there was no statutory
authority for an appeal. Appellant filed his PDR on the issue
of jurisdiction.
Held: COA’s decision on the attempted appeal was a
decision in a criminal case, which CCA has jurisdiction to
review. CCA traces the historical background of the statute,
as well as the constitutional bases for criminal appeals. Boiled
down, CCA has jurisdiction to review “all criminal cases
of whatever grade, with such exceptions and under such
regulations as may be provided in [the] Constitution or as
prescribed by law.” Tex.Const. Art. V, §5. CCA also discusses the
various matters over which it has jurisdiction, and using those
precedents, determines it has jurisdiction over the sex offender

registration statute. Here, Appellant was required to register
because he had a reportable conviction. That requirement
is related to the standard definition of a criminal case, in
that its requirements apply to the Appellant because he was
found guilty and assessed a punishment. The PDR is refused.
State’s PDR from Tarrant County – Affirmed.
Request for mistrial preserved error regarding trial court’s
improper conversation with jurors .
Barnett v. State, __S.W.3d__ (Tex.Crim.App. No. 0397-05,
3/8/06); Opinion: Cochran; Keller concurred in result.
When the jury had returned from its deliberations after his
trial for aggravated sexual assault (2 counts) and indecency
(2 counts) and announced its verdict, Appellant’s attorney
requested the jury be polled, revealing the verdicts were not
unanimous as to the sexual assault counts. The verdicts were
11-1 in favor of acquittal in count 1, and 11-1 in favor of guilty
on count 2. (The verdicts were unanimous guilties as to the two
indecencies.) Not knowing what to do, the judge took a short
recess, then returned and polled the jurors again. Appellant did
not object before or after the recess to this improper polling. The
judge identified and questioned the two hold-outs, telling them
they were the problem and asking whether they could change
their minds. Counsel requested a mistrial as to counts 1 and 2,
and an entry of judgment on counts 3 and 4, the indecencies. The
judge refused, and sent the jury back for further deliberations.
The jurors both changed their votes, and Appellant was found
not guilty of count 1, and guilty of count 2. Counsel again urged
his mistrial. COA reversed, after first finding the error preserved,
and agreed with Appellant that the trial court had “erroneously
conversed with the jurors about their propensity to change their
verdict” after the polling showed a non-unanimous verdict on
counts one and two.” Barnett v. State, 161 S.W.3d 128, 135 (Tex.
App. – Fort Worth 2005). State’s PDR was granted on the issue
of whether the error was preserved because Appellant’s counsel
failed to object to the improper polling procedure.
Held: Failure to object to unauthorized polling of the jury
does not forfeit the separate issue of the propriety of the trial
judge’s later oral statement to the two hold-out jurors that
“we do have a problem with both of you” and his inquiry
into whether those jurors could change their votes. State’s
position is that Appellant forfeited his complaint concerning
the purportedly coercive statements to the two hold-out jurors
because he did not object to the improper polling procedure,
which led to the jurors’ disclosure of their specific verdicts, which
led to the trial court’s sua sponte statements. CCA agrees with the
State that Appellant forfeited his complaint about the polling,
but points out that was not the complaint. Rather, Appellant’s
complaint was regarding the judge’s improper conversation with
the two hold-outs. COA concluded that, once the words were
spoken, Appellant made a timely motion for mistrial. And, as
COA correctly held, if an objection and instruction to disregard
would not have been sufficient to cure the error, then Appellant

was not required to undertake those steps first. Here, Appellant
could not reasonably have foreseen that the trial court would tell
the two hold-out jurors that “we do have a problem with both of
you” and ask them if they would be able to change their votes.
Thus, Appellant was excused from objecting to the trial court’s
statement and requesting an instruction to disregard because
that could not eliminate the harm that had already been done
by the very uttering of the words. CCA agrees with the State that
Appellant failed to preserve any appellate issue concerning the
trial court’s polling procedure; however, Appellant’s motion for
mistrial was sufficiently timely to preserve the complaint that he
did make on appeal COA’s judgment is therefore affirmed.
Appellee’s (State’s) PDR from El Paso County – Affirmed.
Trial court had authority to early discharge Appellant under
Art. 42.12 §5(c).
State v. Juvrud, __S.W.3d__ (Tex.Crim.App. No. 0006-03,
3/22/06): Opinion: Womack (9-0).
Appellee was placed on 10 years deferred for misapplication
of fiduciary property. Four months later, the trial court granted
his motion for discharge and dismissed the indictment. State
appealed, arguing the trial court had no authority to do so
because Tex.Code Crim.Proc. Art. 42.12, §20 required him to
complete two years before being discharged. COA disagreed,
holding the trial court had jurisdiction under Art. 42.12 §5(c),
which has no such requirement. State v. Juvrud, 96 S.W.3d 550
(Tex. App. – El Paso 2002). PDR was granted to determine
whether this holding was correct.
Held: The trial court had authority to terminate Juvrud’s
community supervision under Article 42.12, §5(c). Art. 42.12
creates several different types of community supervision for
different situations and offenses, and each type has its own
requirements and limitations. Art. 42.12 §5 addresses deferred
adjudication community supervision, setting out requirements,
restrictions and procedures for deferred. Sec. 5 addresses no
other form of community supervision. Art. 42.12 §20, which
appears to apply to all forms of community supervision,
however, requires the defendant to serve at least one-third
of his community supervision before being eligible for early
discharge. CCA construes §20 as applying only to “regular”
community supervision, not deferred. Appellant was placed on
deferred under §5, which allows the trial court to discharge the
defendant (unless he’s a sex offender) at any time if discharge is
in the interest of the defendant and/or the community. Because
the trial court did not err in discharging Appellant under §5(c),
COA was correct, and its judgment is affirmed.
State’s PDR from Collin County – Reversed.
***Warning – Make Sure Your Pleadings Are Accurate***
OK to prosecute lawyers for making errors in pleadings, because
pleadings are now “court documents.”
State v. Vasilas, __S.W.3d__ (Tex.Crim.App. No. 351-05,
3/22/06); Opinion: Meyers (9-0).
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Appellee, an attorney, filed a petition for expunction for
his client. The State then charged Appellee in a four-count
indictment with tampering with a governmental record
pursuant to Tex. Penal Code §37.10(a)(5), alleging that he made
three false entries in the petition for expunction. The trial court
quashed the indictment, and COA affirmed, holding a petition
for expunction was not a government record. State’s PDR was
granted to second-guess this ruling.
Held: Pleadings filed with a court fall within the definition
of a government records under Tex.Code Crim.Proc.
§37.01(2)(A). COA reasoned that by including a court record
in the definition of a governmental record, the legislature in
enacting §37.01(2)(A) meant to exclude every type of court
document that was not a court record. Since the definition
of a court record under the Texas Penal Code is a document
issued by a court, COA concluded that a pleading, such as a
petition for expunction, which is created by a party or attorney
and merely filed with a court, cannot be a governmental
record. CCA rejects this rationale, relying instead on the word
“including” in the definition of “governmental record.” Tex.
Penal Code §37.01(2)(A) defines governmental record as
“anything belonging to, received by, or kept by government for
information, including a court record.” CCA determines that
by employing the word “including” to illustrate an example of a
governmental record, the legislature did not by its plain language
intend to exclude documents that were filed with the court from
the definition of §37.01(2)(A). Moreover, It is not at all absurd
for the legislature to include pleadings within the meaning of a
governmental record pursuant to §37.10(a)(5). The legislature
obviously meant to protect the people of the State by making
it a crime to tamper with governmental records. By enacting
§37.10, the legislature intended to prevent a multitude of
harms, including the destruction of governmental records, the
perpetration of a fraud upon the court, and the miscarriage of
justice that could result from the use of falsified records. There
is nothing absurd about the legislature criminalizing such
conduct. The judgment is reversed and the case is remanded so
that COA may address Appellant’s remaining point of error.
[***Bottom line: Anything filed with a court is now
considered a government record, so be very careful that
what you file is accurate. Presumably, this new rule applies to
pleadings filed by the state, too, but it is difficult to imagine
prosecutors charging each other with tampering.]
Appellant’s PDR from Limestone County – Reversed.
Counsel was ineffective for eliciting testimony regarding nonfinal convictions.
Robertson v. State, __S.W.3d__ (Tex.Crim.App. No. 325-05,
3/22/05); Opinion: Hervey (9-0).
During his trial for aggravated assault, Appellant’s attorney
elicited information from Appellant during the guilt/innocence
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phase of trial about two prior convictions that were pending
on appeal. This testimony allowed the state to elicit damaging
testimony during its cross-examination, and to repeatedly
refer to the two priors during closing argument. Appellant was
convicted and sentenced to fourteen years. At a hearing on his
pro se Motion for New Trial, counsel testified he had done so
because he wanted the jury to know that Appellant was not a
liar. Also during the hearing counsel acknowledged he now
understood that non-final convictions were not admissible for
impeachment purposes. Tex.R.Evid. 609. COA affirmed the
conviction, holding that eliciting the testimony about the prior
was sound trial strategy. Robertson v. State, No. 10-03-00265-CR
(Tex.App.– Waco, 11/10/04) (not designated for publication).
Held: Appellant’s trial lawyer performed deficiently under
the first prong of Strickland for eliciting testimony from
Appellant at the guilt phase of his trial that Appellant was
already incarcerated on two convictions that were pending on
appeal. In cases like this where Appellant’s self-defense claim
rested almost entirely on his credibility, the weight of authority
supports a holding that trial counsel performed deficiently
under the first prong of Strickland by allowing the jury to
hear prejudicial and clearly inadmissible evidence because this
evidence could serve no strategic value including demonstrating
that Appellant is not a liar. Ex parte Menchaca, 854 S.W.2d 128,
131-33 (Tex.Crim.App. 1993) (no strategic basis for allowing
the jury to hear that defendant previously had been convicted
of the same offense for which he stood trial). CCA also quotes
from Commonwealth v. Candia, 428 A.2d 993, 996 (Pa. Super.
Ct. 1981), which has facts similar to the instant case. The
State cites no contrary authority directly on point and CCA’s
independent research has not found any either. Judgment is
therefore reversed, and case is remanded to COA so that it may
address Strickland’s prejudice prong.
Appellant’s PDR from El Paso County – Affirmed.
“Reportable conviction” is element of offense of failure to
register as sex offender.
Juarez v. State, __S.W.3d__ (Tex.Crim.App. No. 0743-05,
3/22/06): Opinion: Johnson (9-0); Keller & Hervey concurred
in result.
Appellant pled guilty to four counts of indecency in 1999,
and was assessed a two-year sentence. In 2000, he was released
and registered with DPS as a sex offender, but failed to verify
his registration and current address with the El Paso police
department, as required. He was subsequently convicted by
a jury of failure to register as a sex offender and sentenced by
the trial court to 15 years. On appeal he argued the trial court
erred in sentencing him to a second-degree punishment because
the jury did not have the opportunity to decide whether the
“enhancements” were true, in violation of Apprendi v. New
Jersey, 530 U.S. 466 (2000). Appellant’s PDR asserts that COA
misapplied the Supreme Court’s holding in Apprendi, and that

the jury never found, beyond a reasonable doubt, the facts
establishing Appellant’s failure to register constituted a seconddegree felony.

fails to provide notice of the prohibited conduct, fails to contain
objective standards, and gives the police unfettered discretion
to determine what conduct violates the ordinance.

Held: The subsections of Tex. Code Crim. Proc. art.
62.10(b) describe separate offenses and are not enhancement
provisions; further, the principles of Apprendi were not
violated by the trial court’s assessment of punishment. Art.
62.10(a) provides a person commits an offense if he is required
to register and fails to comply with any other requirement
of Chapter 62. Art. 62.10(b) sets out other elements, and its
language indicates the legislature based its choice of penalty
range on the nature of the underlying “reportable conviction”;
the more serious the original sexual offense, the more serious the
penalty for failure to register. Question is whether the “reportable
conviction” is considered an enhancement or an element of the
offense. After analyzing the statute, CCA decides it is an element
of the offense. In addressing Appellant’s Apprendi claim, CCA
notes the Supreme Court ruled that, other than the fact of a
prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted
to a jury and proven beyond a reasonable doubt. Here, both
parties concede the existence of a valid reportable conviction,
and that Appellant was required to register as a sex offender.
The state provided evidence at trial to support the conviction.
Once the state has proved beyond a reasonable doubt at the guilt
phase that a defendant had a reportable conviction and that, as
a result of that conviction, he must verify his registration every
90 days for the remainder of his life, the elements that make the
failure to register a second degree felony are satisfied. The jury
in this case so found. The trial court was thereby authorized,
without any further fact finding, to assess a sentence within
the range of a second degree felony. Tex. Penal Code §12.33(a).
Appellant was sentenced to fifteen years imprisonment, a term
well within the statutory punishment range for a second degree
felony, thus the principles set out in Apprendi were not violated.
COA’s judgment is therefore affirmed.

Held: The Bedford noise ordinance is not unconstitutionally
vague. The relevant portion of the ordinance reads:

Appellee’s PDR from Tarrant County – Affirmed.
Bedford noise ordinance was not unconstitutionally vague.
State v. Holcombe, __S.W.3d__ (Tex.Crim.App. No. 1297-04,
3/22/06); Opinion: Keller (8-0); Concurrence: Hervey & Keasler;
Johnson concurred in result; Meyers did not participate.
Appellant was charged with DWI when police stopped
him after noticing his car blaring out loud music at 2:30 am,
contrary to the City of Bedford’s noise ordinance. During a
pretrial hearing, the trial court held the noise ordinance was
unconstitutional, rendering his DWI arrest unlawful, and the
evidence was suppressed. COA reversed, holding the statute
was not overbroad or vague because it “describes the prohibited
conduct and does not permit arbitrary or discriminatory
enforcement.” State v. Holcombe, 145 S.W.3d 246 (Tex.App.
– Fort Worth 2004). PDR was granted to determine whether the
Bedford noise ordinance is unconstitutionally vague because it

(2) Radios, television sets, musical instruments
and similar devices. Operating or permitting
to be operated any radio receiving set,
musical instrument, television, phonograph,
drum or other machine or device for the
production or reproduction of sound in such
a manner as to violate the sound levels of this
article or to unreasonably disturb or interfere
with the peace, comfort and repose of
neighboring persons of ordinary sensibilities,
unless a permit of variance is first obtained.
The ordinance is not unconstitutionally vague because it is
couched in terms of objective reasonableness. Because the
ordinance employs the word, “unreasonably,” it provides
an objective standard of evaluation. By grounding a noise
ordinance in terms of reasonableness, the ordinance is not
rendered unconstitutionally vague. The ordinance gave Appellee
adequate notice that blaring music from his car stereo at 2:30
a.m. was prohibited. His conduct falls within the conduct
proscribed by the Bedford noise ordinance. His claim of lack
of notice fails. Judgment of the COA is affirmed.
State’s PDR from Dallas County – Affirmed as reformed.
Evidence sufficient to show Appellant was the person who
committed the prior offense.
Mungary v. State, __S.W.3d__ (Tex.Crim.App. No. 1447-04,
3/29/06); Opinion: Hervey; Price & Womack concurs.
Appellant was convicted of sexually assaulting his two stepdaughters. The jury sentenced him to 20 years on one, and life
on the other. The trial court stacked the sentences, then stacked
those onto a prior conviction in Gaines County involving one
of the same victims, which was pending on appeal at the time
of trial. COA deleted the stacking order that cumulated the first
two with the prior conviction, holding there was insufficient
evidence to establish that Appellant was the same person in the
prior conviction. Mungaray v. State, Nos. 05-03-00282-CR, 0503-00384-CR, slip op. at 2-3 (Tex.App.—Dallas, delivered July
27, 2004) (op. on reh’g) (not designated for publication). The
state’s PDR was granted on five grounds to determine whether
this ruling was correct.
Held: The State’s failure to present evidence on two
elements of the trial court’s cumulation order — specifically,
the Gaines County cause and court numbers — does not
render the evidence insufficient to support a finding that
Appellant is the one who was convicted in the Gaines County
May 2006

VOICE FOR THE DEFENSE 39

case. The following evidence is held sufficient to support the
stacking order: admissions by Appellant’s lawyer, testimony
of his wife and one victim, admissions by Appellant, and
undisputed assertions by the State, that Appellant had been
convicted in Gaines County of sexual assault of a child under
the age of fourteen with a sentence of 99 years imposed on
September 6, 2001. Under its previous decisions in Miller v.
State, 33 S.W.3d 257, 260 (Tex.Crim.App. 2000) (elements of
“stacking” order can be established by admissions of one party
and undisputed assertions by other party), and Thielman v.
State, __S.W.3d__, 2005 Tex. Crim. App. LEXIS 2110 (Tex.Crim.
App. No. 1743-04, 12/14/05) (undisputed assertions by counsel
is some evidence of occurrence being asserted, and undisputed
assertions may even be held to have been adoptively admitted
by the other party if the event about which the assertions are
made “could not have happened without being noticed” and the
undisputed assertions are the kind that would provoke a denial
by the opposing party if they were not true), this was “some
evidence” connecting Appellant to the conviction. Appellant’s
and counsel’s admissions together with the other evidence and
information in this record sufficiently establish that Appellant
had the prior Gaines County conviction as set out in the trial
court’s cumulation order. COA’s “modification” is set aside, and
the judgment is affirmed.
State’s PDR from Hunt County – Reversed.
State can enhance sentence to first-degree on retrial for
punishment.
McNatt v. State, __SW.3d__ (Tex.Crim.App. No. 0133-05,
3/29/06); Opinion: Keller; Meyers dissents; Johnson concurs.
Appellant was charged with DWI, with eight “jurisdictional”
DWI’s being alleged to raise it to a felony. In addition, two prior
convictions were alleged for enhancement. Appellant stipulated
to two of the jurisdictional priors, but one of the enhancements
was defective because it did not become final after the first
prior, and the trial court refused to permit its use. Instead, the
state was allowed to introduce at punishment one of the prior
jurisdictional DWI’s it had alleged in the indictment. The trial
court allowed this, despite Appellant’s objections of untimely
notice, and was sentenced to 99 years. COA reversed, holding
the notice was untimely, and remanded for a new punishment
hearing. McNatt v. State, 152 S.W.3d 645 (Tex.App. – Texarkana
2004). COA also refused to allow the sentence, on remand, to
be raised to a first degree, holding the state could only seek
punishment as a second-degree. The state’s PDR was granted
to address this question.
Held: COA erred in holding the untimeliness of an
enhancement allegation carries over to any retrial of
the punishment proceedings. COA held when a court of
appeals reverses and remands a case to the trial court without
instructions to render a specific judgment, the effect is to restore
the parties to the same situation as that in which they were
before the appeal. Before the appeal, the enhancement notice
40 VOICE FOR THE DEFENSE May 2006

to McNatt was insufficient to enhance his sentence beyond a
maximum of 20 years confinement, therefore, on remand, that
limitation remains. CCA rejects this rationale, relying on the
plain language of the relevant statute. Tex.Code Crim.Proc. art.
44.29(b) provides, in part:
If the court of appeals ... awards a new trial to
a defendant . . . only on the basis of an error
or errors made in the punishment stage of
trial, the cause shall stand as it would have
stood in case the new trial had been granted
by the court below, except that the court
shall commence the new trial as if a finding
of guilt had been returned and proceed to
the punishment phase under Subsection (b),
Section 2, Article 37.07, of this code.
Interpreting the statute, CCA rules its language broad enough
to embrace the State’s notice pleadings, including a notice of
intent to use a prior conviction for enhancement purposes
in a new punishment trial. Moreover, the language clearly
provides that the “new trial,” whenever it starts, will start as
if the defendant had already been found guilty. The language
does not negate the fact that reversal returns the parties to a
position long before the new trial actually begins. As long as
the enhancement is not barred by other considerations (e.g.
prosecutorial vindictiveness), the State is free to use a prior
conviction for enhancement if proper notice of its intent to
do so is conveyed with respect to the new punishment hearing.
Judgment is therefore reversed to the extent that it prohibited
the State from using prior convictions for enhancement at the
new punishment hearing. Judgment is otherwise affirmed.
Appellant’s PDR from Webb County – Affirmed.
Appellant not entitled to lesser included offense of deadly
conduct.
Guzman v. State, __S.W.3d__ (Tex.Crim.App. No. 1863-04,
3/29/06); Opinion: Cochran; Concurring opinion: Keller;
Womack dissents.
Sixteen-year-old Appellant shot his ex-girlfriend, seriously
injuring her. At his trial for attempted murder, he testified that
he thought the gun was not loaded because he had removed the
clip, therefore he was only reckless. The trial court instructed
the jury on the lesser included offense of aggravated assault,
but refused his request for an instruction on deadly conduct,
and COA affirmed, holding there was no evidence to show
that, if guilty, Appellant was guilty only of deadly conduct.
Guzman v. State, No. 04-03-00548-CR, 2004 Tex. App. LEXIS
8594, *3-4 (Tex. App.– San Antonio 2004) (not designated
for publication). PDR was granted to determine whether this
ruling was correct.
Held: COA did not err because there is no evidence in the
record that would permit a jury to rationally find that if the

defendant is guilty, he is guilty only of deadly conduct and
not aggravated assault. CCA first holds that deadly conduct is
a lesser included offense of attempted murder, as it was alleged
in the indictment. However, Appellant fails to show he was
guilty only of deadly conduct. Appellant fully admitted that he
had a reckless state of mind and that his conduct resulted in
serious bodily injury. His testimony, if believed, established the
offense of aggravated assault. It does not matter that Appellant
may have also believed that the gun was unloaded; he was fully
aware of the fact that pointing a gun at someone’s head and
pulling the trigger is a very dangerous act. It logically follows,
then, that there is no evidence in the record that would permit a
jury to rationally find that if the defendant is guilty, he is guilty
only of deadly conduct and not aggravated assault. Therefore,
CCA rejects Appellant’s broad assertion that “[d]ue process of
law requires a charge on the lesser included offense of deadly
conduct where there is evidence that the actor believed the
firearm was unloaded.” There might be an instance in which
such evidence would require the trial court to give the jury a
charge on the lesser-included offense of deadly conduct, but
the evidence in this case did not require any such instruction.
Judgment is therefore affirmed.

Writ Opinions:
Habeas Corpus Application from Dallas County – Relief
Granted.
Claim of perjured testimony used to revoke community
supervision is cognizable on habeas.
Ex Parte Carmona, 185 S.W.3d 492 (Tex.Crim.App. 2006,);
Opinion: Price (5-3); Concurring Opinion: Womack;
Dissent: Hervey, joined by Keller & Keasler; Meyers did not
participate.
Applicant was placed on deferred adjudication for 10 years
after he pled guilty to sexual assault, retaliation and possession
of a firearm by a felon. His community supervision was revoked
because of a subsequent assault on the same victim. He filed a
motion for new trial alleging he was adjudicated guilty based
on perjured testimony. The trial court overruled the motion,
and the COA affirmed the adjudication on appeal. He has now
filed this writ alleging the assault used to adjudicate him never
took place, and at a hearing, the victim admitted to perjuring
herself. The trial court recommended granting relief on each
conviction. CCA filed and set the writ on the limited question
of whether a claim that adjudication of guilt was entered based
entirely on perjured testimony is cognizable.

Mandamus Opinion
Mandamus Application from Lynn County – Relief
Conditionally Granted.
Clerk may not refuse to accept and file habeas corpus
application.
DeLeon v. District Clerk, Lynn County, __S.W.3d__ (Tex.Crim.
App. No. 75,353, 3/8/06); Opinion: Per Curiam.
Relator twice tried to file 11.07 writs with the district clerk,
but each time his writ was returned unopened and marked
“refused.” The district clerk informed CCA that four years ago
she had stopped accepting inmate correspondence that had not
been inspected for the presence of anthrax.
Held: Mandamus relief is conditionally granted. Relator
has a right to mandamus relief if the act sought to be compelled
is purely ministerial and he has no adequate remedy. The clerk
has a duty to accept an application under Art 11.07 §3(b).
Because this duty is ministerial the first requirement for
mandamus relief is fulfilled. Moreover, there is no provision
for an appeal concerning the clerk’s refusal to perform the
ministerial duty to accept and file papers. The inability to
appeal leaves relator with no adequate remedy at law. Therefore,
Relator has met the second requirement for mandamus relief.
All requirements for mandamus relief have been fulfilled. Leave
to file is granted; mandamus is conditionally granted. As is
customary, CCA withholds issuance of the writ to accord the
district clerk an opportunity to conform her actions to this
order. See State ex rel. Hill v. Pirtle, 887 S.W.2d 921, 932 (Tex.
Crim. App. 1994). “Only if such action is not taken will the
writ of mandamus issue.” Id.

Held: Under the limited circumstances of this case,
Applicant’s claim is cognizable and he is entitled to relief.
Due process requires that reincarceration occur only after
the disclosure of evidence against the defendant. Within this
right to disclosure of evidence afforded by due process, the
court can infer the requirement that revocation may not
occur when it is based solely on perjured testimony. Because
habeas review is appropriate for denials of fundamental or
constitutional rights, Applicant’s claim that his community
supervision was revoked solely on perjured evidence, and
therefore without due process of law, is cognizable under CCA’s
habeas jurisdiction. Addressing the merits of Applicant’s writ,
CCA determines he is entitled to relief. The witnesses against
Applicant either have recanted their testimony or their biases
and lies have been exposed. Further, the evidence of physical
abuse, consisting of photos of the victim’s bruised and bloodied
face, has been proven to be the result of a medical procedure
rather than an attack by Applicant. The record supports the
trial court’s findings, and CCA is convinced that Applicant’s
community supervision was revoked without due process
of law because it was revoked solely on the basis of perjured
testimony. Accordingly, the trial court’s judgment revoking
Applicant’s community supervision is set aside and the Director
of the Texas Department of Criminal Justice-Correctional
Institutions Division is ordered to return him to the custody
of Dallas County for further proceedings by the trial court.
Concurring opinion – Writ dismissed.
Ex parte Forooghi, 185 S.W.3d 498 (Tex.Crim.App. 2006):
Concurring Opinion: Johnson, joined by Cochran.
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Applicant filed this writ claiming he was not being credited
with time spent in custody both while in SAFP and while
waiting for an opening in SAFP. It is well settled that an inmate
is not entitled to credit for time in custody if that time was a
condition of probation. CCA remanded the writ to the trial
court for findings of fact in regard to whether either or both time
periods pertaining to SAFP were a condition of probation. In its
findings, the trial court stated that because SAFP was a condition
of Applicant’s probation, he was not entitled to time credit for
that period of time. However, the trial court recommended
granting credit for time spent in custody while awaiting an
opening in SAFP. From this, Judge Johnson concludes the trial
court did not intend that period of time to be a condition of
probation. In Ex parte Ybarra v. State, 149 S.W.3d 147 (Tex.
Crim.App. 2004), CCA stated clearly that an inmate seeking
pretrial time credit must first request credit for the claimed
time by filing a nunc pro tunc motion in the convicting court
and, if denied, appeal the denial, via a petition for mandamus,
to the appropriate court of appeals. CCA also said, but perhaps
not so clearly and certainly not as often in subsequent orders,
that “the trial court has the authority to correct the judgment
to reflect the appropriate time credit by nunc pro tunc order and
should do so.” Id. at 148. “Because of the tangled nature of the
proceedings in this case, a nunc pro tunc order may or may not
have been appropriate. I merely point out that such an order
may resolve similar cases without resort to appellate writs.”
Death Penalty Opinions
Direct Appeal from Dallas County – Opinion on rehearing
overruled.
Appellant failed to show he was entitled to DNA testing.
Wilson v. State, 185 S.W.3d 481 (Tex.Crim.App. 2006); Opinion:
Holcomb (7-2); Concurring opinion: Johnson; Price and
Womack dissent w/o opinion.
Appellant was convicted and sentenced to death for the
abduction, sexual assault, and murder of five-year old Maggie.
The evidence indicated that after killing Maggie, Appellant
ran over her with his red spray-painted Cougar. When the
conviction was reversed because of jury selection error, Wilson v.
State, 863 S.W.2d 59 (Tex.Crim.App. 1993), Appellant was again
tried and sentenced to death, and CCA affirmed. Wilson v. State,
No. 71,947 (Tex. Crim. App. 1997), cert. denied, 522 U.S. 829, 139
L. Ed. 2d 49 (1979). State and federal writs were denied. Ex parte
Wilson, WR-40,438-01 (Tex. Crim. App. 1999) (not designated
for publication); Wilson v. Cockrell, 75 Fed. Appx. 983, 2003 U.S.
App. LEXIS 15932 (2003), cert. denied sub nom., Wilson v. Dretke,
540 U.S. 1186, 158 L.Ed.2d 91, 124 S.Ct. 1409 (2004). After
all his appeals had been exhausted, Appellant moved the trial
court to order additional testing of certain pieces of evidence,
including the hair evidence, the anal swab and smear, blood, and
tissue samples. The trial court denied his request, finding that
“the defendant has failed to meet the requirements of Chapter
64 for forensic DNA testing.” Appellant appealed denial of his
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motion. CCA originally handed down an opinion on 1/8/06. In
response to Appellant’s motion for rehearing, CCA withdraws
that opinion and issues this one.
Held: Even if all evidence were retested, and all results
were consistent with Appellant’s theory (that the tests would
show an additional perpetrator was involved in the crime),
Appellant could not meet his burden of establishing, by a
preponderance of the evidence, that he would not have been
convicted of murder in the course of kidnapping. There was
ample physical and circumstantial evidence tying Appellant
to the murder; he was placed at the scene of the murder; he
confessed to driving the red spray-painted car that ran over
Maggie’s body; and he committed a similar sex crime, using
the same method (entering through a window), just before
abducting Maggie. None of the newer tests available today would
exonerate Appellant because of the overwhelming evidence
against him. CCA again rejects Appellant’s arguments and
affirms the denial of DNA testing.
On Remand from the U.S. Supreme Court – Relief Denied.
Assuming error, Applicant did not suffer egregious harm from
the presumptively erroneous charge.
Ex parte Smith, 185 S.W.3d 455 (Tex.Crim.App. 2006); Opinion:
Cochran (6-2).
CCA originally denied relief, holding the Penry jury
nullification instruction given in Applicant’s case was not
constitutional error because: (1) the mitigation evidence was not
“constitutionally relevant;” (2) the evidence was encompassed
by the two statutory special issues, thus no special instruction
was necessary; and (3) if a special instruction was necessary, the
nullification instruction sufficed. Supreme Court remanded on
the first and third issues, and CCA speculates it arguably did
not approve of resolution of the second issue.
Held: Assuming the statutory special issues were not
wholly sufficient to allow the jury to give “full consideration
and full effect to mitigating circumstances,” Applicant has
failed to show “egregious harm” under Almanza for this
unobjected-to jury-charge error. Applicant was convicted of
killing former Taco Bell co-worker Jennifer Soto by shooting
and stabbing her. CCA sets forth the evidence form the guilt/
innocence phase in great detail, then conducts an Almanza
analysis in response to Applicant’s claim that the jury charge
did not ensure the jury could give full effect to his mitigation
evidence. After a lengthy analysis, CCA concludes that Applicant
did not suffer egregious harm:
Applicant’s defensive evidence and theme
created a very different picture of applicant
than the evidence and theme that concerned
the Supreme Court in Penry. In the latter case,
the Supreme Court was troubled by Penry’s
“two-edged sword” evidence — the fact that

he was mentally retarded was mitigating,
but the fact that he was, therefore, unlikely
to learn from his mistakes and incapable
of rehabilitation or reformation, was
aggravating. Here, however, the defense was
able to weave Applicant’s evidence of mental
impairment, youth, and family background
into a dramatic account of his humanity
and triumph over adversity. It provided
evidentiary support for defense counsel’s
well-crafted closing argument that “he has
learned and has remorse” and thus he is
“worth saving.”

testimony that the witness had good character for truth when
the witness’s[sic] credibility had not been attacked through
opinion testimony or otherwise. Tex. R. Evid. 608(A).

It is possible that the two special issues may
not have fully and completely encompassed
every single bit of applicant’s mitigation
evidence and he may have suffered “some”
actual harm. However, we do not find that the
deficient charge was so egregiously injurious
to his right to have the jury consider and
evaluate all of his mitigation evidence that he
did not receive a “fundamentally fair trial.”
All of his mitigating evidence was admitted,
defense counsel did a superb job of weaving
all of that evidence into a compelling theory
of the case, and his attorneys presented a
strong, coherent, and persuasive closing
argument on punishment. We therefore
conclude that applicant has failed to show,
by a preponderance of the evidence, that the
unobjected-to jury nullification instruction
caused him “egregious harm.” We deny relief.

No. 1878-05 Gigliobianco, Anthony, Appellant’s PDR from
Bexar County; DWI.

PDR’s granted in March 2006
Nos. 1603, 1604, 1605-05 Scott, Orian Lee, State’s PDR from
Lamar County; Inducing Sexual Performance by Child;
Promoting Sexual Performance by Child; Possession of
Child Pornography.
1. Did the Court of Appeals err in its sufficiency-of-the-evidence
analysis by failing to consider each alternative theory of guilt
alleged in the indictment and considered by the jury?
2. Did the Court of Appeals utilize an improper standard of
review in connection with its harmless-error analysis?
No. 1611-05 Michael, Eric Paul, Appellant’s PDR from Tarrant
County; Aggravated Sexual Assault; Indecency w/Child.
The Court of Appeals erred in holding that reversible error
did not occur when the trial court allowed the state to bolster
the credibility of the state’s essential witness through opinion

No. 1680, 1681-05 Warner, Craig J, Appellant’s PDR from
Lampasas County; Aggravated Sexual Assault.
1. The Third Court of Appeals incorrectly placed a burden on
Appellant to show harm.
2. The 3rd Court of Appeals failed to address the main assertions
that supported Appellant’s claim that the error in his case was
egregious.

After Melcher are breath tests always admissible under rule 403
of the Texas Rules of Evidence?
No. 1940-05 Martin, Richard T., Appellant’s PDR from San
Jacinto County; DWI.
1. The Court of Appeals erred in holding that Appellant’s pretrial stipulation to his two prior DWI convictions precluded the
requirement to charge the jury regarding the two prior DWI
convictions even though they were elements of the offense
charged.
2. The Court of Appeals disregarded current case law requiring
that the prior convictions must be included in the jury charge
and found to be true before a jury may find a defendant guilty of
felony DWI even when Appellant files a pre-trial stipulation.
No. 1907-05 Nesbit, Robert William, State’s PDR from Dallas
County; Indecency w/Child.
How should the date of the expiration of a period of community
supervision be calculated?
No. 1946-05 Gray, Robert, State’s PDR from Nueces County;
Intoxication Manslaughter & Aggravated Assault.
1. The Court of Appeals considered the wrong factors in its harm
analysis by addressing whether the trial court’s improper excusal
of a juror for economic reasons affected the composition of the
jury and thwarted Appellant’s right to a jury selected from a fair
cross-section of the community.
2. The Court of Appeals erred by holding that the trial court’s
improper excusal of a juror for economic reasons affected
Appellant’s substantial rights.
No. 0533-05 Pope, Curtis Wayne, Jr., Appellant’s PDR from
Tarrant County; Murder.
May 2006
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1. Does admission of evidence of (1) the identity of a nontestifying defense expert witness, (2) the qualifications of the
non-testifying defense expert witness, and (3) the fact that
the non-testifying defense expert witness reviewed materials
provided by the state’s expert permit the jury to improperly
infer that the non-testifying defense expert reviewed the state’s
expert’s work and concluded that it was correct, in violation
of the Sixth amendment right to counsel and the corollary
work-product privilege?
2. Does improper admission of evidence indicating that a nontestifying defense expert reviewed the state’s expert’s work and
did not request additional testing amount to a violation of the
sixth amendment right to counsel, or is it merely a violation
of a non-constitutional right?
No. 1814-05 Smith, Freddie James, Appellant’s PDR from
Harris County; Possession/ Firearm by Felon.
The trial court abused its discretion in denying the Appellant’s
motion to suppress evidence, where the search warrant
was unsigned, and where the good faith exception does not
apply.
No. 118-06 White, Natalie, Appellant’s PDR from Gregg
County; Intoxication Manslaughter.
The Court of Appeals erred in affirming the trial court’s
order denying Petitioner the opportunity to present evidence
of significant harm caused by the service of two absolutely
disqualified jurors on the basis of Texas Rule of Evidence
606.
No. 0176/0177-06 Young, Edward Michael, State’s PDR from
El Paso County; Murder.
Did the Court of Appeals err in concluding that former Articles
32.01 and 28.061 of the Code of Criminal Procedure are
constitutional such that Applicant’s retrial is barred?
No. 0018-06 Mixon, Danny Lee, Appellant’s PDR from Harris
County; Murder.
1. Whether the majority opinion construes too narrowly Texas
Rules of Evidence Rule 503 in holding that an attorney-client
privilege does not exist unless the attorney agrees to render
professional services for a client.
2. Whether Texas Rules of Evidence rule 503 contemplates
that an attorney-client privilege is established when a person
consults a lawyer with a view to obtaining professional legal
services from that lawyer, even if the lawyer declines to
represent that person.
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No. 1950-05 McNac, Calvin Ervin, Appellant’s PDR from
Dallas County; Sexual Assault.
1. Whether the Honorable Court of Appeals erred in failing and
refusing to consider the effect of the assumed Crawford error on
the maximum 20 year sentence assessed in the case, even though
the evidence the court assumed was erroneously admitted was
admitted in the punishment phase of trial.
2. Whether the Honorable Court of Appeals misconstrued
Tex. R. App. P. 44.2(a) when it analyzed error in admission of
punishment evidence by considering only whether the evidence
at trial overwhelmingly proved Appellant’s guilt.
No. 1787-05 White, Clinton Brad, Appellant s PDR from Dallas
County; Murder.
1. The Court of Appeals’ decision that the right to a unanimous
verdict does not require a jury to be unanimous as to the
predicate felony in order to convict a defendant under Section
19.02(b)(3), Texas Penal Code, represents an important question
of state and federal law on which the Court of
Appeals’ decision conflict[s] with the applicable decisions of
the Court of Criminal Appeals and the United States Supreme
Court.
2. The Court of Appeals has decided an important question
of state and federal law that has not been, but should be,
settled by the Court of Criminal Appeals, to wit: whether the
requirement of a unanimous jury verdict includes a requirement
of unanimity on what predicate felony the defendant committed
in order to be convicted pursuant to section 19.02(b)(3), Texas
Penal Code.
No. 1773-05 Girdy, Steven G., State Prosecuting Attorney’s
PDR from Lubbock County; Kidnapping, Agg Asslt .
1. Did the Court of Appeals err by concluding that convictions
for both aggravated kidnapping and aggravated assault were
barred by principles of double jeopardy?
2. Did the Court of Appeals err by concluding that the offense
of aggravated assault was a lesser-included offense of aggravated
kidnapping, as those offenses were alleged?
3. Are the elements of the offense of aggravated assault by
threatening to inflict imminent bodily injury and by using
a deadly weapon included within the offense of aggravated
kidnapping by using and threatening to use deadly force?
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Calling all members. It’s time for the 2006.2007 TCDLA Membership Directory.
Please review your information from the 2005-2006 Membership Directory.
Make any changes to your listing on the membership directory form below and
fax to 512.469.9107 or email to mvaldez@tcdla.com by May 15, 2006.
Current members as of May 30, 2006 will be included.
Questions about your membership status?
Email info@tcdla.com

Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax/email.

Membership Directory Update Form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________ office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
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o Please check if you are a member of a local criminal defense bar association.
		 Which one?__________________________________
o Please check if you are interested in advertising in the membership directory.
		 An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not
be included in the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________
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Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA member.
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
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courts and more.
l	Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.
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Mailing Address

Bar Card Number

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.

Last Name

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l	Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)
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q
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Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
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q Mastercard
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Credit Card Number		
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l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.
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Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l	Experts Database
Access to a database of experts in a wide area of expertise.
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l CLE Opportunites
Comprehensive substantive continuing legal education.
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l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.
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