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Registration

l
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l
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will be shipped after the seminar.

reserve my space | materials

The defense of a DWI jury trial is not for light weights. Here, unlike
other prosecutions, the criminal defense lawyer is often faced with
professional government witnesses and the aura of science. This
seminar is designed to focus on and meet the challenges of crossexamination of the seasoned arresting ofﬁcer and the breath test
expert and to destroy the government’s alleged science. Each
lecture/demonstration speaker will ﬁrst share with the audience his/
her particular thoughts and techniques for cross-examination, and
then will show the audience techniques in a live cross-examination
format. Questions? Email mschank@tcdla.com, call 512.478.2514, or
visit www.tcdla.com.

the overview
new member
q

update my information
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payment for
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q

q
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payment type
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expiration date

A110206
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non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.
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q
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defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement
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TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

join tcdla
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see you down
the road ...
Our president’s retreat was held in Monterrey, Mexico in July, and we had a wonderful group
tour and trip. We visited the Grutas de Garcia (Caves) and Horsetail Falls and an ecopark
called Chipinque. I managed to get a speeding ticket on the way down (GUILTY) but fun
was had by all. Special thanks those who made the trip. We did do some retreating though,
as issues came up, and we spent hours on the phones back home. Part of the cost of the trip
was volunteering and I have appointed Tom Pappas as an “affiliate coordinator” to step in
and consult with our affiliates and develop a plan to coordinate activities and membership
and similar issues. Thanks Tom for helping out.

Robert Lerma

PRESIDENT’S
MESSAGE

As you read this article, we have had our first quarterly meeting of the 2006-2007 year and
my first meeting as your president. It was part of the federal course held at Lakeway Resort
on Lake Travis. A tribute to the life of our departed comrade Stuart Kinard was held on
Friday evening. A tree will be planted in his honor at our old home office in Austin in the
near future. Stu will be missed by all.
On the agenda were all the various committee reports and an update on our financials. There
was a Legislative Budget Board Focus Group session held to receive input from attorneys.
My president’s trip for the winter will be to South Lake Tahoe, Nevada, in February of 2007,
and I extend a hearty invitation for all to come and join us in the fun (and work).
The next quarterly meeting will be held in Galveston in December, and plans are underway
for us to celebrate the holiday while we are together. I have tried to continue in the spirit
of diversity to spread our meetings out throughout the state instead of the traditional “big
cities.” It has been one of our goals during recent years to reach out to the rural areas in the
hopes of attracting more members. Membership is our backbone and our purpose. In that
light, please join us in asking your fellow lawyers to join up and be a part of the organiza‑
tion. See you down the road. G
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WORD!

Would you like to see your name in print?
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Cynthia Hampton at champton@tcdla.com or
Marisol Valdez at mvaldez@tcdla.com.
Prior to publication, articles are reviewed and approved
by Emmett Harris, editor and
Rebecca Davis, feature articles editor.
Questions? Call 512.478.2514 ext. 23
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serving
others ...
Brendan Edward Murray, 22, law clerk in our Lubbock office, passed away on September
14, 2006 at University Medical Center in Lubbock. Brendan was a second-year law school
student at the Texas Tech School of Law. He came to work for TCDLA in 2003 while he was
attending the University of Texas. Brendan was an extraordinary young man who was always
in service to others. He was involved with voter registration, mission work in Guatemala,
work in the deaf community and more. His is survived by his mother and father Lynne and
Brian Murray. Brian is a TCDLA member. Brendan has two brothers, Patrick and Roarke.
There will be more to come about Brendan in the November issue of the Voice.
Thanks to Henry Bemporad and John Convery, course directors for Federal Law at Lakeway.
We are looking at returning to New Orleans in 2008 for Federal Law.

Joseph A. Martinez

Executive
Director’s
Perspective

The board of TCDLA would like to thank the Texas Court of Criminal Appeals for their ap‑
proval of the Criminal Defense Lawyers Project 2007 budget. The Court approved a budget
of $1,050,250 for fiscal year 2007.
Thanks to TCDLA members support, the TCDLA board leadership, and TCDLA staff
dedication, the following represents the accomplishments of both TCDLA and CLDP for
FY 2006.
•
•
•
•
•
•
•
•

Number of lawyers trained: 3707
Number of course directors: 66
Number of speakers: 396
Number of seminars: 39
CLE hours: 310.50, 24.5 ethics
Number of city sites: 22
Number of publications sold: 73,000
Current members: 2673

Good verdicts to all! G
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October 13, 2006
CDLP: Operation Texas Freedom
Amarillo

January 19, 2007
CDLP: Operation Texas Freedom
Waco

October 20, 2006
CDLP: Operation Texas Freedom
Brownsville

February 1-2, 2007
TCDLA: Federal Law
South Padre Island

October 26, 2006
Phone Seminar
Topic TBD

February 8-9, 2007
CDLP: Capital, Mental Health and Habeas Seminar
Dallas

November 2-3, 2006
TCDLA: Stuart Kinard Memorial Advanced DWI Seminar
Cross-Examination of the Arresting Officer and Expert:
Lecture and Demonstration
co-sponsored with CDLP
San Antonio

February 15, 2007
Phone Seminar
Topic TBD

November 3-4, 2006
TCDLEI / TCDLA: El Paso Criminal Law Seminar
co-sponsored with El Paso Criminal Law Group
Ruidoso, New Mexico
November 9, 2006
CDLP: Nuts and Bolts
co-sponsored with San Antonio Criminal Defense
Lawyers Association
San Antonio

February 16-18, 2007
President’s Trip
Lake Tahoe, Nevada
March 8-9, 2007
TCDLA: Sexual Assault
Houston
March 25-30, 2007
CDLP: Texas Criminal Trial College
Huntsville

November 16-17, 2006
CDLP: Capital Litigation Seminar
South Padre Island

April 19-21, 2007
TCDLA: Mastering Scientific Evidence
co-sponsored with National College for DUI Defense
Dallas

December 1, 2006
CDLP: Operation Texas Freedom
Abilene

May 1, 2007
CDLP: Indigent Defense
El Paso

December 7-8, 2006
TCDLA: Juvenile Law
Galveston

May 4, 2007
CDLP: Indigent Defense
Dallas

December 9, 2006
TCDLA, CDLP, TCDLEI Board Meetings
Galveston
January 4-5, 2007
CDLP: 27th Prarie Dog Seminar
co-sponsored with Lubbock CDLA & CDLP

May 10, 2007
CDLP: Indigent Defense
Houston
co-sponsored with the Harris County
Criminal Lawyers Association

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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a very
spooky panel

This comment was prepared while I was involved in the trial of a capital case in southwest
Texas. As you can imagine there were substantial distractions from the attention to this
column which I otherwise would have been able to give it. However, during the six weeks
of jury selection several things occurred which I found disturbing.
First of all, a nearly endless trip through the minds and hearts of more than 130 citizens
of the county was required to find 12 jurors and two alternates who could withstand chal‑
lenge. Only one in ten could be considered to be capable, theoretically, of being fair where
the death penalty was a potential. There were recurring themes which were uncovered in
the interviews of these citizens.

Emmett Harris

EDITOR’s
COMMENT

1. After the initial assembly of the complete group of venirepersons at which they
completed lengthy questionnaires, the Judge instructed the group to go home and
await individual interviews. He instructed them to avoid all media of any kind or
any other form of communication about the case. His instructions were clear. He
delivered them in English. The jurors all spoke English. They were not illiterate.
They were not retarded, at least in the usual sense of that word. Nevertheless, at least
two jurors went home and immediately googled up data about the case. One juror
told another about her findings. A large number of the jurors watched a television
report on the same evening after their assembly and instructions. A large number
also read a print media report on that same or the next day. One of these readers
actually cut the story out of the paper and saved it. As these facts came out during
individual voir dire, the disobedient jurors said variously: a) they offered no excuse
or apology at all; b) they said that they didn’t understand the court’s instruction;
c) one said that he didn’t think the instruction applied unless he was seated on the
jury; and d) none blushed as they made their admissions. One actually looked at
the judge and said: “Why don’t you do something about the media?”
2. Another recurring theme was that the death penalty is a definite deterrent to
murder. This assumption was tightly grasped by people whose major newspaper
was reporting that the murder rate in San Antonio was nearly double the previ‑
ous year’s.
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3. These same people were just as firmly convinced that prison life is some kind of Ramada Inn cakewalk that is both
cushy and monumentally expensive to them as taxpayers. They jealously guard this “fact” while that same newspaper
was running a lengthy story in a Sunday edition which explained in great detail that the cost of killing a defendant far
exceeds that of incarceration.
When I finish this trial and have time to consider what this means to us I will let you know if I figure it out. In the meantime I
ask myself where do these people get this stuff? What preacher has spread this gospel before them and convinced them to accept
its salvation? Someone is telling, successfully, a distorted story. How are we not getting the rest of the story told as effectively?
This concludes my rant for the time being.
We are working on some new additions or approaches for The Voice. I will be asking our past presidents and other such grizzled
veterans to write some pieces looking back on the lessons learned in their years of the fight. Sam Bassett is working on the pos‑
sibility of a section on humor. Finally, I will be trying to maintain a balance between technical, scholarly papers and nuts and
bolts articles targeting the solo or small firm practitioners in the less urban areas of our state.
Please contact me or Marisol Valdez with your thoughts. See you in the next issue.

G

October 2006 VOICE FOR THE DEFENSE 11

Forfeitures
continue to be
a hot topic
The government has won yet another forfeiture case. This time, it was on appeal rather
than in the district court. A divided panel of the 8th Circuit (Circuit Judges Colloton,
Arnold and Lay (dissenting) reversed the judgment of the district court which, after a
bench trial, had ruled in favor of the claimants. United States v. $124,700 in U.S. Currency
(Claimants: Manuel Gomez, Andres Madrigal Morgan and Emiliano Gonzolez) 458 F.3d 822,
(8th Cir. 2006).
What caught my eye was a part of the dissenting opinion by Judge Lay:

F.R. “Buck” Files, Jr.

FEDERAL
Corner

I note that no drugs, drug paraphernalia, or drug records were recovered
in connection with the seized money. There is no evidence claimants were
ever convicted of any drug-related crime, nor is there any indication the
manner in which the currency was bundled was indicative of drug use or
distribution. At most, the evidence presented suggests the money seized
may have been involved in some illegal activity-activity that is incapable
of being ascertained on the record before us.
Nebraska State Patrol Trooper Chris Bigsby had stopped Emiliano Gonzolez for exceed‑
ing the posted speed limit. At Bigby’s request, Gonzolez produced a Nevada driver’s license
and a rental contract for the automobile which he was driving; however, the rental contract
was not in Gonzolez’s name and he was not listed as an additional driver.
Gonzolez told Bigsby that he had been in Chicago for three days and that a man named
“Luis” had rented the automobile for him; however, “Luis’ ” name was not on the rental
agreement. When asked by Bigsby whether he had ever been arrested or placed on proba‑
tion or parole, Gonzolez stated that he had not. A computer check of Gonzolez’s license
revealed that he had been arrested for driving while intoxicated. After further questioning,
Gonzolez admitted this arrest. When asked whether he had any alcohol, guns, marijuana,
methamphetamine, heroin or large amounts of cash in the car, Gonzolez stated that he did
not.
Gonzolez eventually consented to a search of his automobile. The only item which the
officers found was a large plastic bag that contained seven bundles wrapped in rubber bands
inside aluminum foil packaging. These bundles contained a total of $124,700 in currency.
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Gonzolez was taken to the Nebraska State Patrol Office in
Lincoln. A drug dog was brought in to sniff the exterior of the
automobile, and the dog alerted to the rear passenger side of the
vehicle. The currency taken from the vehicle was then placed
on the ground and a separate stack of seven bills, borrowed
from other troopers, was placed nearby. Rico the Wonder Dog
alerted to the currency taken from the automobile but not to
the bills borrowed from the troopers.
The government initiated civil forfeiture proceedings against
the currency, alleging that the money was subject to forfeiture
as the proceeds of a drug transaction or as property used to
facilitate the possession, transportation, sale, concealment,
receipt or distribution of a controlled substance.
At trial, the government argued that Rico’s alert, together
with the large amount of cash that was seized, together with
the circumstances of Gonzolez’s travel and his initial false deni‑
als that he was carrying cash or that he had a criminal history
showed that the currency was substantially connected to a drug
transaction. Claimants Gonzolez, Gomez and Morgan argued
that the cash was acquired legitimately. Gomez testified that he
had given Gonzolez $65,000 in cash (which was a combination
of money that he had borrowed from his father-in-law and
his own personal savings) with the expectation that Gonzolez
would help him buy a refrigerated truck for the produce busi‑
ness. Gonzolez testified that he had $40,000 of his own money
plus $20,000 from Morgan as an investment in Gomez’s truck.
Morgan testified that he had contributed $20,000 (which he
had received from the sale of a vehicle) to Gonzalez’s invest‑
ment in the truck.
Gonzolez testified that, after he had pooled the cash from
Morgan and Gomez with his own, he heard from a friend in
Chicago that a “truck might be available there from a friend
of the friend [.]” He then flew to Chicago, taking the cash
with him in a small carry-on bag. When he got to Chicago, he
learned that the truck had been sold. Gonzolez also testified
that this unidentified friend told him that it was “bad” to carry
more than $10,000 in cash on his person. Gonzolez testified
that he was afraid to carry his cash back to California by plane
and decided to rent a car; however, because neither he nor his
unidentified friend had a credit card, a third individual rented
the car for him.
Gonzolez testified that he hid the money in a cooler because
of a fear that he might be assaulted or have the money stolen if it
were readily observable. He also admitted that he had lied about
the money and about the names of the other parties involved
because he believed that carrying large sums of cash might be
illegal and he didn’t want to get his friends in trouble. He also
testified that he didn’t believe that driving while intoxicated
was a crime.

United States Magistrate Judge Thomas D. Thalken of
the United States District Court for the District of Nebraska
concluded that the government had not established, by a
preponderance of the evidence, that there was a substantial
connection between the money and a drug trafficking offense.
Judge Thalken noted that large sums of unexplained currency
can be evidence of drug trafficking and acknowledged that, in
this case, the money was bundled in an unusual manner. He
concluded, though, that the claimants had given a “ plausible
and consistent explanation for [the money’s] origin and in‑
tended use,” and that “the bundling is consistent with an attempt
to sort the currency by contributor and conceal the currency
from would-be thieves” and not just to evade law enforcement.
Judge Thalken also considered Rico’s alert to the currency, the
circumstances and route of Gonzolez’s travel and the fact that
Gonzolez had lied about the names of his friends and other
details; however, he did not believe that this evidence, taken
together with the other circumstances, including all the claim‑
ants’ lack of significant criminal history, established a substantial
connection to drug activity.
The judges of the 8th Circuit disagreed. Judge Colloton’s
opinion reads, in part, as follows:
The district court’s opinion includes no find‑
ing as to the credibility of Gonzolez and the
other two claimants. The court did observe
that the explanations of the claimants were
‘plausible and consistent,’ but this is different
from a finding that the court actually believed
the testimony. ‘Plausible’ means ‘apparently
acceptable or trustworthy (sometimes with
the implication of mere appearance),’ see
Shorter OxfordEnglish Dictionary 2238 (5th
ed.2002), and we thus read the district court’s
opinion to hold that given a ‘plausible and
consistent’ explanation from the claimants
on one side of the balance, the government’s
countervailing proof was not strong enough
to meet its burden of showing a substantial
connection by a preponderance of the evi‑
dence.
On de novo review, we respectfully disagree
and reach a different conclusion. We believe
that the evidence as a whole demonstrates
by a preponderance of the evidence that
there was a substantial connection between
the currency and a drug trafficking offense.
Possession of a large sum of cash is ‘strong
evidence’ of a connection to drug activity,
$84,615 in U.S. Currency, 379 F.3d at 501-02,
continued on page 21
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Drug
Recognition
“Science or Guesswork?
by gene gietzen

In the 1970’s the Drug Recognition program (henceforth “DR”) was devised over growing concern for a means to detect those
driving under the influence of drugs. According to the design of the program, a trained police officer conducts various tests and
based upon the results of those tests is able to determine if an individual is under the effects of:
1.
2.
3.
4.
5.
6.
7.
8.

Central Nervous System Depressants
Central Nervous System Stimulants
Hallucinogens
PCP
Narcotic Analgesics
Inhalants
Cannabis
Alcohol

The on-going fight in the courts is whether individuals trained in the DR program should be considered “experts” and allowed to
render opinions as expert witnesses at trial. In this article I will present and address issues regarding the assessment, the program,
and then use actual case submissions to discuss the quality and validity of the opinion.
Briefly the training involves 80 hours of classroom instruction in drug origins, drug symptomology and physiology, followed by
about 100 hours of practical experience. The program concludes with a day-long final exam.
Most persons trained in drug recognition have little, if any scientific background. The drug recognition assessment encompasses
major topics such as physiology, biochemistry, pharmacology and toxicology. These courses would be the equivalent of at least
15 hours of upper level college credit, not including labs.
Training in this area is considered “closed,” meaning it is available only to those in law enforcement. This is in contrast to the
scientific community in which most training areas are open to those who meet the minimum standards. “Closed societies” or
“closed training” allows for neither input from others nor modification to enhance or improve the process.
Before we start the discussion of some of the physiological factors/observations to be considered, let’s look at a table demonstrat‑
ing what is expected in the various categories of drugs as derived from my research into the program:
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Drug
Classification

HGN

VGN

B.P.

Pulse

Temp

Pupils

Other

CNS Depressant

Present

Present

Depressed

Depressed

Normal

Normal

No eye convergence,
muscle flaccidity

CNS Stimulant

None

None

Markedly
Elevated

Markedly
Elevated

Elevated

Dilated

Extremities cold to the touch

Cannabis

None

None

Normal

Increased

Normal

Normal

Heat bumps on tongue

Narcotics
Analgesics

None

None

Depressed

Depressed

Depressed

Constricted

Inhalants

Present

N/A

Elevated

Elevated

Normal to
Elevated

Normal

Vital signs will vary according to
substance, tell tale odor

PCP

Obvious

Present

Elevated

Elevated

Elevated

Normal

Subjects hot to touch

Hallucinogens

None

None

Enhanced

Enhanced

Enhanced

Dilated

Most attorneys are aware of the requirements for administra‑
tion of the HGN and VGN. The National Traffic Highway Safety
Administration (“NTHSA”) has “standardized” the procedure,
noting that failure to provide the test in the prescribed manner
can affect interpretation of the results. In my experience this
“standardization” is not always followed. I have seen videos
where the HGN and VGN tests were administered in a “Zorro”
fashion, not coming close to the required distances and times.
Blood Pressure
According to the U.S. Department of Health and Human Ser‑
vices and the National Institutes of Health1 the following table
represents blood pressure information.
Category

Systolic
(top number)

Diastolic
(bottom number)

Normal

Less than 120

Less than 80

Prehypertension

120–139

80–89

Stage 1

140–159

90–99

Stage 2

160 or higher

100 or higher

High blood
pressure

Blood pressure is well known to be “situational,” meaning dur‑
ing times of stress the body’s natural reaction is to elevate the
blood pressure. Because most persons would consider being
placed under arrest, transported to jail and undergoing these
tests as being “under stress,” the question becomes whether the
obtained data accurately reflects the subject’s “actual” blood
pressure or the result of a stressful situation. A doctor does not
prescribe medication after the first visit in which the patient
exhibits elevated blood pressure.

Pulse
The Franklin Institute Online provides the following chart for
pulse rates.2
Average Pulse Rates (bpm)
Adult Males

About 72

Adult Females

76 -80

Athlete

40 - 60

Newborns

Up to 140

Children

About 90

Elderly

50 - 65

Medline Plus3 a service of the U.S. Library of Medicine and
the National Institutes of Health indicates a “normal” pulse for
adults is between 60 – 100 beats per minute.
I have provided this information to demonstrate that pulse has
variables; it is not an emperical value. It varies between sex and
age. Pulse is also “situational.” Variations may exist depending
on where and how it was taken. Most people take pulse at the
wrist area, others depress the carotid artery. Some are taught
to count the beats for ten seconds and then multiply by six,
while others take it for thirty seconds and multiply by two. The
best method is to count for one minute. If the individual has
an irregular heart beat, the pulse taken via the multiplication
method can be erroneous.
Temperature
We are taught the “normal” person’s body temperature is 98.6º.
Like other vitals it can also demonstrate a range between 96.8
– 99.5º.4 A person with an infection would show a higher tem‑
perature, which could be falsely interpreted as drug-induced.
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Circadian Rhythms
No, this is not about some Caribbean Island band or music.
It is a key player in the discussion on vital signs that explains
their variability and the problems associated with use of vitals
in the DR assessment.

It is this variation that can create the potential for misinter‑
pretation of vital signs as being high or low. Add the effects
of the “situational” environment, as previously discussed, and
interpretation of the data becomes even more difficult and
prone to error.
Interview

Circadiam rhythms refer to the cycle of plants and animals, the
“internal clock” if you will. Much of it has to do with the body’s
response to sunlight and temperature. The Circadian “clock” is
located in the suprachiasmatic nucleus, a group of cells in the
hypothalmus. Our circadiam rhythms are basically controlled
by retinal inputs and affect such things as brain wave activity,
hormone production and cell regeneration. Because of the
“internal clock,” human vital signs will vary throughout the
day, which is demonstrated in the charts below: 5
Systolic Blood Pressure

Included in the DR process is an interview section. During this
phase of the assessment the subject is asked a variety of ques‑
tions regarding drinking, drug usage and others to provide an
insight into her/his condition. This process is supposed to be
conducted after Miranda warnings are given.
It is interesting to find during deposition that some DR officers
do not follow the step-by-step procedures. As with DWI cases
an officer may chose to conduct the interview prior to taking
vitals or conducting other parts of the process. This makes this
program “standardized” in a variable way.
The Officer’s Opinion
Based upon the tests and the interview the DR officer renders his
or her opinion before the results of the urinanlysis are known. I
analogize this process to the old skit “Carnac the Magnificent”6
on the “Tonight Show” when hosted by Johnny Carson. For
those of you too young to remember, the Great Carnac would
provide answers to heretofor unseen questions.

Pulse				

Temperature

I would encourage you to pay close attention to the interview
portion and determine if your client admitted to certain drug
uses. Compare those statements to the officer’s opinion and
see if you don’t find a correlation. Now compare the results
of the various factors from your client to what is expected for
the opinion’s drug classification. It has been my experience
that little attention is paid to the vitals, HGN and VGN in the
formulation of the opinion.
I could understand the potential for such a process in those
cases where only one drug is involved, but multiple drugs pose
greater difficulties in assessment. The vitals for a CNS stimulant
are elevated, while the reverse is true for a CNS depressant. Does
that mean if all vitals are normal, a combination of these drugs
is indicated? Can you imagine what would happen if the drug
recognition officers were “experts” and were allowed to testify
without the benefit of some form of analysis? Stay tuned. We’ll
get to the case studies shortly.
Urine Samples
Currently a urine sample analysis from the subject is required
for DR officers’ testimony. This is another area of debate during
the formulation of the DR process.
A urine sample is one of the easiest to obtain and to analyze. The
bladder is the “holding tank” of the body. Once a substance goes
into the bladder it no longer has any effect on an individual. The
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real question to be posed is whether it is possible to interpret
the analytical information obtained from a single urinalysis to
the time of driving.
Scientists during the formation of the process advocated the
taking of two urine samples: one at the time of arrest and a
second 20 minutes or so later. Why? The time of the subject’s last
urination is unknown. If a matter of hours, whatever is in the
urine could have been there for that entire time, and therefore
no one can state that, at the time of driving, these substances
were actually present in the body before being deposited in the
bladder. The second urine sample would provide analytical
information as to what substances have been metabolized since
the first urination and is a tacit indicator of what was present
about the time of driving. The dual urine samples were not
implemented mainly due to time constraint issues.
Two important issues for attorneys are as follows. If the result of
the urinalysis cannot be related to the driving incident, then:
1.
2.

How is it relevant to the incident under review by the
courts?
Is the testimony from this single sample misleading
the courts?

Even with the second urine sample indicating what was me‑
tabolized since the arrest, we go back to the fact there is no
recognized publication that correlates urine drug presence or
levels to the effect on a person.
As you read this you might be thinking if urine is not affecting
the system, why not take a blood sample? Good question, and
the best answer I have been able to derive deals with time, ease
of examination and interpretation of the results.
The drawing of blood is considered an invasive process and until
the advent of “implied consent laws” required a search warrant.
Most states have eliminated the search warrant requirement;
however, they still require medically training personnel to take
the sample and a specific policy as how it is to be drawn. Unless
there is an EMT or paramedic employed at the jail, the subject
must be transported to a medical facility for this procedure. Now
we have issues about safety, escape potentials, the requirement
for additional officer time and the potential need for hospital
staff testimony.
Blood is not an easy sample to deal with. In most instances
blood has to be subjected to some forms of extraction process,
removal of cellular material and any sample introduced into the
analytical equipment creates potential contamination concerns.
The amounts of drugs detected can be in the micro or nanogram
range, requiring very sensitive equipment.
While blood does offer the potential to demonstrate what is in
a person’s system, it is not a panacea. No agreement exists in the
medical community as to what level of a particular substance
or group of substances would cause impairment. An individual

develops tolerances to various medications over time, and to
achieve the desired result the dosage is increased. This individual
could be as normal as anyone, but her blood levels of the drug
would be high, suggesting impairment when none exists.
Until such time as some consensus exists among the medical
community, any opinion rendered regarding presence and
amounts of drugs or other substances in blood or urine would
not be based upon scientific information.
Interpretation of Laboratory Results
That brings us to the next subject of discussion, interpretation
of laboratory results. To better understand this concept, we
do have to get into biochemistry and toxicology. When a sub‑
stance is ingested into the body, it is broken down into other
substances. The original substance — ethyl alcohol, cocaine,
methamphetamine, etc. — are referred to as the “parent” drugs.
These are metabolized by the body into substances called “pri‑
mary metabolites.” Many primary metabolites are referred to
as “active” metabolites and are substances which have the same
or similar effect on the person as the parent drug. For example,
methamphetamine’s primary “active” metabolite is amphet‑
amine. The primary metabolites are further broken down and
often form “inactive” metabolites. In marijuana, the parent drug
is tetrahydrocannabinol. The primary “active” metabolite is 11nor-Delta THC. The inactive metabolite is carboxy-THC.
While most laboratory reports on urine samples will indicate
the analytical findings, very few that I have encountered will
explain whether the substance is an active or inactive metabolite.
This information can be critical to your case preparation. For
example, if your client has been determined to be under the
influence of cannabis, the presence of the inactive metabolite
carboxy-THC in his urine does not indicate impairment; it does
however indicate ingestion.
Pharmaceuticals present another type of dilemma in interpre‑
tation. According to the National Center for Health Statistics,7
between 1999 – 2002, 45.3 percent of the population took at
least one prescription drug for one month. There were a total
of 1,844.1 total number of drugs prescribed per 100 popula‑
tion. Sixty-six percent of those individuals going to a physician
were given drug therapy, resulting in 1.6 billion drugs being
prescribed. These figures readily demonstrate the staggering
number of people taking prescription medications.
Many pharmaceuticals, especially those capable of eliciting
various reactions, bear warnings to avoid operating heavy
equipment and driving vehicles until the reaction of the drug
is known. It is axiomatic that not everyone reacts to the same
medication in the same way. Individuals have differing sensi‑
tivities, tolerances and reactions to medications. As with other
issues, making a blanket statement regarding the responses to
these medications is erroneous.
Most labs do not quantitate or conduct examinations to reveal
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actual amounts of the pharmaceuticals present. There is no way to know if the drug was at, above or below therapeutic dosages.
As previously noted no authoritative or recognized source currently exists that would indicate the levels considered impairing
for various prescription meds.
The lab results are to confirm the officer’s opinion. If an inactive metabolite is found, does this actually confirm the opinion? If
a pain killing prescription medication is found in the urine, does this mean the individual is impaired? From the standpoint of
the criminal justice system is “mere presence” sufficient to warrant a conviction?
When dealing with DR cases I would strongly urge attorneys to obtain the services of someone who can assist them to understand
the lab report. This person can inform you whether you are dealing with an active or inactive metabolite, and whether the report
actually sustains the officer’s opinion.
Case Presentations
Direct from the files of Forensic Consulting I present an example of the types of “actual” cases that have come across my desk to
demonstrate what one encounters during the review process. Hopefully as you review the observations, opinions and discussions
you will become familiar with the types of situations you can find in your own cases.
Case #1 — Officer’s Opinion: CNS Depressants
Drug
Classification

HGN

VGN

B.P.

Pulse

Temp

Pupils

Other

CNS
Depressant

Present

Present

Depressed

Depressed

Normal

Normal

No e ye con‑
vergernce, muscle
flaccidity

Defendant
Observations

Present

None

Not Taken

96.99.100

96.4

Normal

Interview:

Subject admitted taking Xanax (alprazolam) and Effexor (venlataxine)

Lab Result:

Cocaine, benzocaine, ecgonine methyl ester, novocaine, cocaethylene, alprazolam.

Discussion:
Cocaine is a CNS stimulant. The pulse would be considered within normal limits and is not depressed as would
be expected for a CNS depressant. It appears the officer used the interview information to formulate the opinion and missing the
CNS stimulant is an example of the problems associated with multiple drug interactions. This is also an example of what could
be considered an “erroneous” opinion.
Case #2 — Officer’s Opinion: Cannabis
Drug
Classification

HGN

VGN

B.P.

Pulse

Temp

Pupils

Other

Cannabis

None

Present

Normal

Increased

Normal

Normal

Heat bumps
on tongue

Defendant

Present

None

150/92

92. 102, 100

98.2

Normal

Heat bumps
on tongue

Interview:

Admitted to smoking marijuana.

Lab Result:

Carboxy-THC

Discussion:
HGN was present but not expected with cannabis. The blood pressure is elevated which the protocol indicates
should be normal. The heat bumps are claimed to be highly indicative of marijuana use. The reality is heat bumps are also found
in smokers whereas a green film and heat bumps are more indicative of marijuana use. The inactive metabolite was found. An
argument exists that the lab report indicates use but not impairment.
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Case #3 — Officer’s Opinion: CNS Depressant and Stimulant
Drug
Classification

HGN

VGN

B.P.

Pulse

Temp

Pupils

Other

CNS
Depressant

Present

Present

Depressed

Depressed

Normal

Normal

No eye con‑
vergernce, muscle
flaccidity

CNS Stimulant

None

None

Markedly
Elevated

Markedly
Elevated

Elevated

Dilated

Extremities cold to
the touch

Defendant’s
Observations

Lack of smooth None
pursuit

110/90

102. 110, 100

98.4

Normal

Interview:

Prescription medications including Luvox, Adderall, trazodone and clomipramine.

Lab Result:

Amphetamine, butalbital, propoxyphene, clomipramine, fluvoxamine and Trazadone.

Discussion:
Amphetamine is a CNS stimulant and the parent drug in Adderall. Butalbital a CNS depressant and barbitu‑
ate, propoxyphene a narcotic analgesic, clomipramine, fluvoxamine and trazodone are anti-depressants. This is another case of
multi-drug interaction as it relates to the vital signs. The systolic blood pressure is low but the diastolic is borderline high. The
propoxyphene was not accounted for as a narcotic analgesic in the opinion. In this case all the drugs could be accounted for
via prescriptions and without some form of quantity, there is no means to determine if any impairment was the result of these
pharmaceuticals.
Case #4 — Officer’s Opinion: Cannabis and Alcohol
Drug
Classification

HGN

VGN

B.P.

Pulse

Temp

Pupils

Other

Cannabis

None

Present

Normal

Increased

Normal

Normal

Heat bumps on
tongue

Defendant

Lack of smooth None
pursuit

150/92

84, 104, 96

96.3

Normal

Heat bumps on
tongue

Interview:
		
Alcohol:
		
Lab Result:

Admitted to smoking a joint
0.038 percent
Carboxy-THC

Discussion:
Alcohol is classified as a depressant so many of these vitals will be comparable to those of depressants. None of
the vitals are considered to be depressed. B.P. is high and note the variation in pulse. The interesting thing about this case is the
referral to alcohol as being one of the impairing substances at levels below 0.04 percent, the value many assign as where alcohol
effects begin. By now you should know what the presence of carboxy-THC means.
The Drug Recognition Program was devised to assist law enforcement with the detection of those under the influence of drugs.
What they have created is something, as shown in the case studies, which can be unreliable when dealing with various drugs,
pharmaceutical, clandestine and multiple drug cases. It is not uncommon to find lab results that do not support the officer’s
opinion in those cases where the inactive metabolite is identified.
It is interesting to note, from the research I have conducted on the DR program, that even if the lab detects an “inactive” metabolite,
if that substance falls into the classification of drug stated in the opinion, the opinion is considered valid and passing.
Over the years I have listened intently to both sides of the “expert” status debate. From the side of the advocates of drug recogni‑
tion, they talk about the rigorous, nationally standardized training, the use of this 12-step evaluation process, boast of the very
high percentages of “correct” determinations, and the use of some form of “proficiency testing”, of sorts, to maintain the skills
and accuracy of their certified officers.
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Those against DR profess the methodology is not specific enough for the opinion to be rendered within a reasonable degree of
scientific certainty. The use of urine samples, while easily obtained, do not correlate to what is in the blood, and therefore is of
little probative value. They argue against the “expert” status due to lack of required qualifications (science background specifi‑
cally) in the determination of who becomes a DR Officer and the lack of general acceptance among the members of the medical
and other scientific communities.
Whether you are for or against the DR program, I would hope you can see the shortcomings of the existing process. I have con‑
ducted some minor research in the area of saliva testing for drugs. There are “six panel” kits that will detect cannabis, cocaine,
amphetamines, opiates and PCP, which are mainly used for pre-employment screening and to check for drug use in the workplace.
If such a process was employed in the criminal justice system, the PC for a blood sample could be established and through the
use of blood a better indication of what drugs are present that could affect an individual. Even with this process, there remains
the issue about what is considered “impairing.”
Until such time as a general agreement can be made within the scientific and medical fields as to a definition of drug impair‑
ment, the levels impairment can be established and the best means of sampling to demonstrate the presence and levels of these
substances, adjudication of driving under the influence of drugs will remain a hotly debated issue.
endnotes
1
2
3,4
5
6
7

U.S. Department of Health and Human Services and the National Institutes of Health as found at http://www.nhlbi.nih.gov
The Franklin Institute Online found at http://slm.fi.edu/biosci/monitor/vital.html
Medline Plus, A Service of the U.S. National Library of Medicine and the National Institutes of Health as found at http://www.hlm.nih.gov
Circadian Rhythm Laboratory as found at http://www.circadian.org/vital.htm
http://johnnycarson.com
National Center for Health Statistics as found at http://cdc.gov/nchs
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and Gonzolez was carrying the very large sum
of $124,700. The currency was concealed in
aluminum foil inside a cooler, and while an
innocent traveler might theoretically carry
more than $100,000 in cash across country
and seek to conceal funds from would-be
thieves on the highway, we have adopted the
common-sense view that bundling and con‑
cealment of large amounts of currency, com‑
bined with other suspicious circumstances,
supports a connection between money and
drug trafficking. $117,920.00 in U.S. Currency, 413 F.3d at 829. The canine alert also
supports the connection. Id.
The route and circumstances of Gonzolez’s
travel were highly suspicious. Gonzolez had
flown on a one-way ticket, which we have
previously acknowledged is evidence in
favor of forfeiture, see United States v. U.S.
Currency in the Amount of $150,660.00, 980
F.2d 1200, 1206 (8th Cir.1992), and he gave a
vague explanation, attributed to advice from
an unidentified third person, about why he
elected to return by car. Gonzolez purport‑
edly carried $125,000 in cash with him on his
flight, for the purpose of buying a truck that
he had never seen, from a third party whom
he had never met, with the help of a friend
whose name he could not recall at trial. This
testimony does not inspire confidence in
the innocence of the conduct. When he was
stopped by the Nebraska State Patrol, Gon‑
zolez was driving a rental car that was leased
in the name of another person who was not
present, another circumstance that gives
rise to suspicion. Then, when Gonzolez was
questioned by officers, he lied about having
money in the car and about the names of his
friends, thus giving further reason to ques‑
tion the legitimacy of the currency’s presence.
See $117,920.00 in U.S. Currency, 413 F.3d at
829. The totality of these circumstances-the
large amount of concealed currency, the
strange travel pattern, the inability to iden‑
tify a key party in the purported innocent
transaction, the unusual rental car papers,
the canine alert, and the false statements to
law enforcement officers-leads most naturally
to the inference that Gonzolez was involved
in illegal drug activity, and that the currency
was substantially connected to it.

While the claimants’ explanation for these
circumstances may be ‘plausible,’ we think
it is unlikely. We therefore conclude that the
government proved by a preponderance of
the evidence that the defendant currency
was substantially connected to a narcotics
offense. Accordingly, we reverse the judgment
of the district court and remand for further
proceedings.
Should this case come as a surprise to us? Of course not.
This past year, the United States Court of Appeals for the 5th
Circuit affirmed the judgment of the trial court in two forfeiture
cases which are worth reading.
•
United States v. Juluke, 426 F.3d 323 (5th Cir. 2005)
– The government was successful in forfeiting the defendant’s
residence where there was evidence that drugs had been kept
in the defendant’s car which was parked in his driveway. There
was no evidence that the defendant had kept these or any other
drugs in his residence.
•
United States v. Betancourt, 422 F.3d 240 (5th Cir. 2005)
– The government was successful in forfeiting the defendant’s
portion of his Texas Lottery winnings: $5,481,462.91. The only
evidence connecting this money to drug activities was testimony
that he retrieved the $10.00 used to purchase the winning ticket
from the same black bag in which he kept the proceeds from his
drug transactions. (The Court also noted Appellant’s argument
that the district court violated his Eighth Amendment right
against excessive fines when it entered its order of forfeiture
confuses forfeitures with fines and has no merit.)
In some cases, United States attorneys are no longer satisfied
with plea agreements containing paragraphs stipulating the
amount of restitution which should be ordered by the district
court at sentencing. Recently, I had to agree to forfeiture provi‑
sions in plea agreements in order to get a cap on sentencing for
one client and a § 5K1.1 downward departure recommendation
for another. It is my understanding that assistant United States
attorneys are now required to indicate — on whatever form they
use when opening a case — whether they are recommending
pursuing a forfeiture action.
If you are regularly representing defendants in criminal mat‑
ters in the United States district courts and have not yet had
a significant forfeiture issue, be patient. One will probably be
on your horizon soon.
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No. _________________
THE STATE OF TEXAS			
						
V.						
						
JOHN DOE					

§			
§
§			
§
§			

IN THE ___________ COURT
OF
____________COUNTY, TEXAS

DEFENDANT’S BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO SUPPRESS EVIDENCE
TO THE HONORABLE JUDGE OF SAID COURT:
DEFENDANT, JOHN DOE, submits the following in support of the defendant’s Motion to Suppress Evidence, which
was respectfully submitted to this court on the 30th day of July 2004.
Procedural History
The Defendant allegedly committed the offense which is the subject of Cause No. 2004-405, 020 on January 12,
2004. The Defendant was arrested as a result of this offense and was indicted by a grand jury for the offense of pos‑
session of a controlled substance, namely cocaine, less than four grams but at least one gram on January 21, 2004.
Statement of Facts
On January 12, 2004, Officer Ross Umstot, was patrolling 34th Street in Lubbock, and pulled into the Jubilee Car
Wash at 2331 34th Street to turn around. Upon entering the car wash, the police report states that the officer witnessed
the vehicle in question parked in the southeast corner of the parking lot away from the service areas of the car wash.
However, the offense video shows the vehicle parked near one of the vacuums and a trash can. See offense video. In
either event, the vehicle was parked legally, using the services of a 24 hour, coin operated car wash.
Officer Umstot parked his patrol car facing the vehicle and saw three individuals inside. The driver exited the car
as Officer Umstot approached. He told the driver to get back into the vehicle. The officer then asked the driver what
they were doing there and the driver replied that he was cleaning some things out of the vehicle. The officer again
told the driver to sit in the car and asked all the occupants of the vehicle for identification.
While running checks on the licenses of the occupants, another officer arrived and Officer Umstot told him, “they
were sitting far off from the vacuums looking really guilty of something.” See offense video. Officer Umstot also told
the second officer that he was going to see if the occupants of the vehicle would consent to a search. See offense video.
At this time, Officer Umstot returned to the vehicle and had the driver sit in the second officer’s cruiser. At some point,
Officer Umstot allegedly observed opened and unopened beer cans in the vehicle, and he asked the passengers if they
or the driver had been drinking. He then asked if either of the passengers had any weapons. The front seat passenger
said that he had a knife in his pocket. The officer then asked the two passengers for consent to search the vehicle and
the passengers’ reply was inaudible.
Officer Umstot proceeded to pat-down search both passengers and told them to sit next to the vehicle. While
searching the vehicle, Officer Umstot found an ammo magazine from a pistol, some powder cocaine in the cab of the
vehicle, and a shotgun in the trunk.
Arguments
I Any evidence obtained in the search of the vehicle should be suppressed pursuant to Article 38.23
of the Texas Code of Criminal Procedure in that the Defendant’s rights under the Fourth Amendment
to the United States Constitution and Article 1 §9 of the Texas Constitution were violated because the
initial detention of the vehicle and subsequent search of the Defendant were not supported by reasonable
suspicion.
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An officer conducts an investigative detention by stopping and briefly detaining a person to ascertain his identity,
reason for being in the area, or other similar inquiry. Tu Minh Trinh v. State, 974 S.W.2d 872, 874 (Tex.App.–Houston
[14th Dist.] 1998). An officer may usually detain a person on less than probable cause to investigate potentially criminal
activity if he can “point to specific and articulable facts, which, taken together with rational inferences from those
facts, reasonably warrant [the] intrusion”. Carmouche v. State, 10 S.W.3d 323 (Tex.Crim.App. 2000) (quoting, Terry
v. Ohio, 392 U.S. 1, 21 (1968). However, an inarticulate hunch, suspicion, or good faith of the investigating officer is
never sufficient justification for an investigatory detention. Glass v. State, 681 S.W.2d 599 (Tex.Crim.App. 1984). In
Trinh, the court held that the stop and detention of the vehicle in which the appellant was a passenger was proper
since the vehicle was identified by a witness as associated with reported gunfire. 974 S.W.2d at 875.
In the present case, the officer did not possess the requisite reasonable suspicion because he detained the vehicle
and its occupants based on an inarticulate “hunch” that the occupants were involved in criminal activity. In fact, when
the second officer arrived on the scene, officer Umstot commented that as he drove around to the back of the car
wash, “they were sitting far off away from the vacuums looking guilty of something.” See offense video. This statement
indicates that, at the time of the detention, Officer Umstot could point to no articulable facts that would warrant
detention of the vehicle. If circumstances such as those presented by this case were sufficient to show reasonable
suspicion, then anyone sitting in a legally parked car for more than a few seconds could be subject to an investigative
detention and search. Therefore, any evidence seized in the search in this case should be suppressed under Article
38.23 of the Texas Code of Criminal Procedure because the initial detention of the vehicle and its occupants was not
supported by a reasonable suspicion, and therefore, in violation of the Defendant’s rights under the Fourth Amend‑
ment of the United States Constitution and Article 1 §9 of the Texas Constitution.
II Even if the officer received consent to search the vehicle, the consent was not valid because it was
not free and voluntary; and it was not obtained from an individual authorized to consent.
For consent to be valid, it must be free and voluntary. United States v. Dortch, 199 F.3d 193, 201 (5th Cir. 1999).
Consent to search may, but does not always, dissipate the taint of a prior Fourth Amendment violation. Id. (citing
United States v. Chavez-Villareal, 3 F.3d 124, 127 (5th Cir. 1993)). Consent given after a Fourth Amendment violation
is evaluated using a two-pronged inquiry: (1) whether the consent was voluntarily given, and (2) whether it was an
independent act of free will. Id. Voluntariness focuses on coercion and the second prong considers the causal con‑
nection between “consent” and the prior constitutional violation. Id.
In evaluating voluntariness, six factors must be considered, although no single factor is dispositive: (1) the vol‑
untariness of the defendant’s custodial status; (2) the presence of coercive police procedures; (3) the extent and level
of the defendant’s cooperation with the police; (4) the defendant’s awareness of his right to refuse consent; (5) the
defendant’s education and intelligence; and (6) the defendant’s belief that no incriminating evidence will be found.
Id. When considering the causal connection between the “consent” and the constitutional violation, three factors
are examined: (1) the temporal proximity of the illegal conduct and the consent; (2) the presence of intervening
circumstances; and (3) the purpose and flagrancy of the initial misconduct. Id. at 202.
In Dortch, the court held that even if the appellant’s consent was voluntarily given, the consent was invalid because
the causal chain between the illegal detention and the consent was not broken. Id. After conducting two pat-down
searches of the appellant, officers requested consent to conduct a third pat-down search and the appellant agreed. Id.
at 196. In reaching its holding, the court noted that there was a close temporal proximity between the illegal conduct
and the consent because the detention continued until the officers obtained the appellant’s consent. Id. at 202. The
court also stated that there were no intervening circumstances between the detention and the consent because there
was no reason to think that the appellant believed he was free to leave. Id. Finally, in considering the purpose and
flagrancy of the initial misconduct, the court stated that although the purpose of the officers’ conduct could not be
known, it was apparent that the officers intended to detain the appellant until the canine unit could arrive. Id. Based
on these factors, the court concluded that because the appellant’s consent was not consensual due to no break in the
causal chain between the illegal detention and the consent, and because there was no probable cause to search the
appellant’s person, the evidence obtained from that search should have been suppressed. Id. at 202-03.
Additionally, a third party’s consent is only valid if it is shown that he has equal control over and authority to use
the premises being searched. Maxwell v. State, 73 S.W.3d 278 (Tex.Crim.App. 2002). This mutual use shows that a
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third party has the right to permit the inspection of the property and that others with an equal or greater interest have
assumed the risk that the third party may allow the property to be searched. See Id. In Maxwell, the third party’s consent
to search the vehicle was held to be valid because he was given permission to drive the vehicle by the appellant. Id.
In the case at bar, the officer did not receive valid consent to search the vehicle because the consent was either
tainted by the illegal detention of the vehicle and its occupants, or it was received from an individual not authorized
to consent to the search. If consent was received from the driver, the consent was invalid because it was tainted by
the illegal detention. The only time the driver could have given consent was after he was told to sit in the car with
the second officer; he had no reason to think he was free to go at that time. Therefore, the driver’s consent could be
neither voluntary nor an independent act of free will.

Additionally, any consent obtained by the Defendant or the other passenger would likewise be invalid since neither
had authority to consent to a search of the vehicle. Unlike the consenting party in Maxwell, there is no evidence in
the record that the Defendant or the other passenger had any control or authority over the use of the vehicle. Even
if one of them did have authority to consent, the consent would be invalid because it would also be a product of the
illegal detention.
III Since the Defendant’s Fourth Amendment rights were violated by the illegal detention and search
of Defendant, he has adequate standing to object to the search of the vehicle.

The Defendant has standing to challenge the search of the vehicle because the initial detention and search of the
vehicle and Defendant’s person violated his rights under the Fourth Amendment to the United States Constitution
and Article 1 §9 of the Texas Constitution. Generally, to have standing to challenge a search of a vehicle in which the
defendant is a passenger, the defendant must establish a legitimate privacy interest in the vehicle searched. See Trinh,
974 S.W.2d at 874. However, “a mere passenger can challenge the search of the automobile in which he is riding if the
search of the vehicle resulted from an infringement (such as an illegal detention) of the passenger’s Fourth Amend‑
ment rights.” Lewis v. State, 664 S.W.2d 345, 348 (Tex.Crim.App. 1984).
Since the initial detention of the vehicle and search of Defendant was in violation of the Defendant’s rights under
the Fourth Amendment to the United States Constitution and Article 1 §9 of the Texas Constitution, he has standing
to challenge the search of the vehicle. See Trinh, 974 S.W.2d at 874.
CONCLUSION AND PRAYER
The evidence seized in the search of the vehicle in which Defendant was a passenger should be suppressed under
Article 38.23 of the Texas Code of Criminal Procedure as the product of an illegal search. Since the arresting officer
did not have reasonable suspicion to detain the vehicle and its occupants and to subsequently search the Defendant,
he has standing to object to the search at issue in this case. For the foregoing reasons, Defendant respectfully asks this
court to hold that the search and seizure of the vehicle and Defendant was in violation of his rights under the Fourth
Amendment to the United States Constitution and Article 1 §9 of the Texas Constitution, and suppress all evidence
gained as a result of that illegality.
						

Respectfully submitted,

						

By:________________________________________
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CERTIFICATE OF SERVICE
This is to certify that on _____day of _______ 200__, a copy of Defendant’s Brief in Support of Defendant’s
Motion to Suppress was delivered to the Criminal District Attorney of Lubbock County, Texas.

___________________________________________
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Texas Punishment

UNSEEN CONSEQUENCES
OF FREQUENTLY–
PROSECUTED DRUG OFFENSES
Excerpt from Chapter III of
Texas Punishment:
A Source Book for Defense Attorneys
by Keith S. Hampton and Philip A. Wischkaemper

1. Offenses involving drugs other than Marijuana.

		

A. Class B Misdemeanors

Offense:
Misdemeanor

Possession of Controlled Substance (Tex. Health & Safety Code §481.112 - §481.121) - Class B

Punishment:

Up to 180 Days in a county jail and a $2000.00 fine

Probation:
§3(b))

Class B misdemeanors can receive probation for a maximum of 2 years (Tex.CodeCrim.Pro. 42.12

Effect on Driver’s License:
Adult: license suspended for 180 days (Tex. Transportation Code §521.372)
Minor: license suspended for 1 year (Tex. Family Code §54.042(a)(2))
Deportation & Exclusion:

8 USCS §1227(a)(2)(i): classes of deportable aliens include:

Any alien who at any time after admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.
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Other Consequences:
Is disqualified from obtaining a concealed weapon license while charged or if convicted. Tex. Gov’t. Code
§411.172(3)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04.
		
		

B. Class A Misdeameanors

Offense:
Misdemeanor

Possession of Controlled Substance (Tex. Health & Safety Code §481.112 - §481.121) - Class A

Punishment: Up to one year in a county jail and a $4000.00 fine.
Probation:
42.12 §3(b))

Class A misdemeanors can receive probation for a maximum of 2 years (Tex.CodeCrim.Proc.

Effect on Driver’s License:
Adult: License suspended for 180 days (Transportation Code §521.372)
Minor: license suspended for 1 year (Tex. Family Code §54.042(a)(2))

Deportation & Exclusion: 8 USCS §1227(a)(2)(i): classes of deportable aliens include:
Any alien who at any time alter admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.

Other Consequences:
Is disqualified from obtaining a concealed weapon license while charged. Tex. Gov’t. Code § 411.172(3)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04

		

C. State Jail Felonies

Offense:
Possession / Manufacture / Delivery of Controlled Substance (Tex. Health & Safety Code §481.112
- §481.121) - State Jail Felony
Punishment:

180 days to 2 years in a State Jail facility and a $10,000.00 fine.

Probation:
State Jail Felony probationers are eligible for probation. The period may be no less than 2 years and
no more than 5 years. The Judge may extend the period to not more than 10 years. (Code of Criminal Procedure
Art. 42.12 §15(b))
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Parole Eligibility: State jail felons are not parole eligible and do not get good conduct time on their sentence. Tex.
CodeCrim.Pro. 42.12 §15(h)(1).
Effect on Driver’s License:
Adult: License suspended for 180 days (Transportation Code §521.372)
Minor: license suspended for 1 year (Tex. Family Code §54.042(a)(2))
Deportation & Exclusion: 8 USCS §1227(a)(2)(i): classes of deportable aliens include:
Any alien who at any time alter admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.
A state drug conviction is a “drug trafficking crime” (and thus an aggravated felony) if “(1) the offense was
punishable under the Controlled Substances Act and (2) it was a felony” under either state or federal law. United
States v. Hernandez-Avalos 251 F.3d 505 (5th Cir. 2001)

Other Consequences:
Is disqualified from obtaining a concealed weapon license Tex. Gov’t. Code §411.172(3)
May not vote in a public election. Tex. Elec. Code §11.002(4), See also Tex Const. art. XVI §2
May not serve on a petit jury. Tex. Code Crim. Pro. §35.16
May not serve on a grand jury. Tex. Code Crim. Pro §19.08
May not run for, or be appointed to, a public elective office in the State of Texas. The defendant is disqualified for
life unless he receives a pardon or is ‘’otherwise released’’ from the disqualification. Tex. Elec. Code §141.001(4)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04

		

D. Third Degree Felonies

Offense:
Possession / Manufacture / Delivery of Controlled Substance (Tex. Health & Safety Code §481.112
- §481.121) - 3rd Degree
Punishment:
No less than 2 and no more than 10 years in the Texas Department of Criminal Justice and a fine
not to exceed $10,000.
Probation:
Third Degree Felons who are not otherwise disqualified are eligible for probation. The minimum
period of supervision is 2 years. The maximum period of supervision is 10 years. (Code of Criminal Procedure
Article 42.12 §3(b))
Parole Eligibility:
Inmate is eligible for release on parole when the inmate’s actual calendar time served plus good conduct time
equals one-fourth of the sentence imposed or 15 years, whichever is less. Tex Gov’t. Code §508.145(f)
An inmate serving a sentence for which the punishment is increased under §481.134, Health and Safety Code
(Drug-Free Zone) is not eligible for release on parole until the inmate’s actual calendar time served, without consid‑
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Section 481.140, Health and Safety Code; or

Texas Punishment

eration of good conduct time, equals five years or the term to which the inmate was sentenced, whichever is less.
An inmate serving a sentence for an offense described by Section 3g(a)(1)(A), (C), (D), (E), (F), (G), or (H),
Tex. Code Crim. Proc. Article 42.12, or for an offense for which the judgment contains an affirmative finding under
§3g(a)(2) of that article, is not eligible for release on parole until the inmate’s actual calendar time served, without
consideration of good conduct time, equals one-half of the sentence or 30 calendar years, whichever is less, but in
no event is the inmate eligible for release on parole in less than two calendar years. Article 42.12 includes:

Section 481.134(c), (d), (e), or (f), Health and Safety Code, if it is shown that the defendant has been previously
convicted of an offense for which punishment was increased under any of those subsections
Effect on Driver’s License:
Adult: License suspended for 180 days (Transportation Code §521.372)
Minor: license suspended for 1 year (Tex. Family Code §54.042(a)(2))

Deportation & Exclusion: 8 USCS §1227(a)(2)(i): classes of deportable aliens include:
Any alien who at any time alter admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)) other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.
A state drug conviction is a “drug trafficking crime” (and thus an aggravated felony) if “(1) the offense was punish‑
able under the Controlled Substances Act and (2) it was a felony” under either state or federal law. United States v.
Hernandez-Avalos, 251 F.3d 505 (5th Cir. 2001)

Other Consequences:
Is disqualified from obtaining a concealed weapon license Tex. Gov’t. Code §411.172(3)
May not vote in a public election. Tex. Elec. Code §11.002(4), See also Tex Const. art. XVI §2
May not serve on a petit jury. Tex. Code Crim. Proc. §35.16
May not serve on a grand jury. Tex. Code Crim. Proc §19.08
May not run for, or be appointed to, a public elective office in the State of Texas. The defendant is disqualified for
life unless he receives a pardon or is ‘’otherwise released’’ from the disqualification. Tex. Elec. Code §141.001(4)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04

		

E. Second Degree Felonies

Offense:
Possession / Manufacture / Delivery of Controlled Substance (Tex. Health & Safety Code § 481.112
- § 481.121) - 2nd Degree

Punishment:
No less than 2 and no more than 20 years in the Texas Department of Criminal Justice and a fine
not to exceed $10,000.
Probation:
Second Degree Felons who are not otherwise disqualified are eligible for probation. The minimum
period of supervision is 2 years. The maximum period of supervision is 10 years. (Code of Criminal Procedure
Article 42.12 §3(b))
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Parole Eligibility:
Inmate is eligible for release on parole when the inmate’s actual calendar time served plus good conduct time
equals one-fourth of the sentence imposed or 15 years, whichever is less. Tex Gov’t. Code § 508.145(f)
An inmate serving a sentence for which the punishment is increased under § 481.134, Health and Safety Code
(Drug-Free Zone) is not eligible for release on parole until the inmate’s actual calendar time served, without consid‑
eration of good conduct time, equals five years or the term to which the inmate was sentenced, whichever is less.
An inmate serving a sentence for an offense described by Tex. Code Crim. Proc. Art. 42.12 §3g(a)(1)(A), (C), (D),
(E), (F), (G), or (H), , or for an offense for which the judgment contains an affirmative finding under §3g(a)(2) of
that article, is not eligible for release on parole until the inmate’s actual calendar time served, without consideration
of good conduct time, equals one-half of the sentence or 30 calendar years, whichever is less, but in no event is the
inmate eligible for release on parole in less than two calendar years. Article 42.12 includes:
Section 481.140, Health and Safety Code; or
Section 481.134(c), (d), (e), or (f), Health and Safety Code, if it is shown that the defendant has been previously
convicted of an offense for which punishment was increased under any of those subsections
Effect on Driver’s License:
Adult: License suspended for 180 days (Transportation Code §521.372)
Minor: license suspended for 1 year (Tex. Family Code §54.042(a)(2))
Deportation & Exclusion: 8 USCS §1227(a)(2)(i): classes of deportable aliens include:
Any alien who at any time alter admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.
A state drug conviction is a “drug trafficking crime” (and thus an aggravated felony) if “(1) the offense was
punishable under the Controlled Substances Act and (2) it was a felony” under either state or federal law. United
States v. Hernandez-Avalos, 251 F.3d 505 (5th Cir. 2001)
Other Consequences:
Is disqualified from obtaining a concealed weapon license Tex. Gov’t. Code §411.172(3)
May not vote in a public election. Tex. Elec. Code §11.002(4), See also Tex Const. art. XVI §2
May not serve on a petit jury. Tex. Code Crim. Pro. §35.16
May not serve on a grand jury. Tex. Code Crim. Pro §19.08
May not run for, or be appointed to, a public elective office in the State of Texas. The defendant is disqualified for
life unless he receives a pardon or is ‘’otherwise released’’ from the disqualification. Tex. Elec. Code §141.001(4)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04

		

F. First Degree Felonies

Offense:
Possession / Manufacture / Delivery of Controlled Substance (Tex. Health & Safety Code § 481.112
- § 481.121) - 1st Degree
Punishment:
No less than 5 and no more than 99 years or life in the Texas Department of Criminal Justice and
a fine not to exceed $10,000.
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Probation:
First Degree Felons who are not otherwise disqualified are eligible for probation. The minimum
period of supervision is 5 years. The maximum period of supervision is 10 years. (Code of Criminal Procedure
Article 42.12 §3(b)

Parole Eligibility:
Inmate is eligible for release on parole when the inmate’s actual calendar time served plus good conduct time equals
one-fourth of the sentence imposed or 15 years, whichever is less. Tex Gov’t. Code §508.145(f)
An inmate serving a sentence for which the punishment is increased under Section 481.134, Health and Safety
Code (Drug-Free Zone) is not eligible for release on parole until the inmate’s actual calendar time served, without
consideration of good conduct time, equals five years or the term to which the inmate was sentenced, whichever
is less.
An inmate serving a sentence for an offense described by Tex. Code Crim. Proc. art. 42.12, § 3g(a)(1)(A), (C), (D),
(E), (F), (G), or (H), or for an offense for which the judgment contains an affirmative finding under §3g(a)(2) of
that article, is not eligible for release on parole until the inmate’s actual calendar time served, without consideration
of good conduct time, equals one-half of the sentence or 30 calendar years, whichever is less, but in no event is the
inmate eligible for release on parole in less than two calendar years. Article 42.12 includes:
Section 481.140, Health and Safety Code; or
Section 481.134(c), (d), (e), or (f), Health and Safety Code, if it is shown that the defendant has been previously
convicted of an offense for which punishment was increased under any of those subsections
Effect on Driver’s License:
Adult: License suspended for 180 days (Transportation Code § 521.372)
Minor: Lcense suspended for 1 year (Tex. Family Code §5 4.042(a)(2))

Deportation & Exclusion: 8 USCS §1227(a)(2)(i): classes of deportable aliens include:
Any alien who at any time alter admission has been convicted of a violation of (or a conspiracy or attempt to
violate) any law or regulation of a State, the United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)), other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana, is deportable.
Drug abusers and addicts. Any alien who is, or at any time after admission has been, a drug abuser or addict is
deportable.
A state drug conviction is a “drug trafficking crime” (and thus an aggravated felony) if “(1) the offense was
punishable under the Controlled Substances Act and (2) it was a felony” under either state or federal law. United
States v. Hernandez-Avalos 251 F.3d 505 (5th Cir. 2001)

Other Consequences:
Is disqualified from obtaining a concealed weapon license Tex. Gov’t. Code §411.172(3)
May not vote in a public election. Tex. Elec. Code §11.002(4), See also Tex Const. art. XVI §2
May not serve on a petit jury. Tex. Code Crim. Pro. §35.16
May not serve on a grand jury. Tex. Code Crim. Pro §19.08
May not run for, or be appointed to, a public elective office in the State of Texas. The defendant is disqualified for
life unless he receives a pardon or is ‘’otherwise released’’ from the disqualification. Tex. Elec. Code §141.001(4)
May not ship, transport, or receive a firearm or ammunition, or is otherwise in violation of federal law (max.
sentence of 10 years in prison and $5,000 fine). 18 USCS §922(g) and (n)
Generally, a defendant convicted of a felony or misdemeanor offense may lose the right to receive or continue
to hold a business or professional license issued by the state. See generally Tex. Occ. Code. §53.021
May not possess a firearm anywhere unless five years or more has passed since his or her release from confinement
or community supervision, parole, or mandatory supervision, whichever date is later. Tex. Penal Code §46.04
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Do you want to
make a difference?

Volunteer

to serve on the TCDLA board

Any member of TCDLA in good standing who desires to make application to serve on the
TCDLA board of directors should fill out the application on the opposing page and
forward it to the TCDLA home office at 1707 Nueces Street, Austin, Texas 78701,
or fax it to 512.469.9107 on or before November 29, 2006.
The Nominations Committee listed below will consider applications nominating
new board members on December 9, 2006 at our quarterly board meeting in Dallas.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but will infuse new blood and ideas into the association.

nominations committee
district 1
Vacant

district 8
Kerri Anderson-Donica : Corsicana

district 2
Tip Hargrove : San Angelo

district 9
Sam Bassett : Austin

district 3
Mark Snodgrass : Lubbock

district 10
Robert Barrera : San Antonio

district 4
Tony Vitz : McKinney

district 11
Harold Danford : Kerrville

district 5
Larry Moore : Fort Worth

district 12
Jamie Carrillo : Kingsville

district 6
Russell Wilson, II : Dallas

district 13
Lydia Clay-Jackson : Conroe

district 7
Kelly Pace : Tyler

district 14
Grant Scheiner : Houston
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APPLICATION
MEMBERSHIP TOto
BOARD
OFof
DIRECTORS
applicationFOR
for membership
board
directors

Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

disclosure
of conduct
DISCLOSURE
OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

tcdla
participation
TCDLA
PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, maintain the highest level
of ethical standards, maintain the highest level of competence and support by attendance and participation at TCDLA and Criminal Defense
Lawyers Project programs and endeavors? Yes _____ No ________.
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October 2006

SUPREME COURT
No opinions until October.
FIFTH CIRCUIT
Absence of limiting instruction did not violate due process; no error in failing to appoint
ballistics expert.
Aguilar v. Dretke, 428 F.3d 526 (5th Cir. 2005).

Cynthia Hampton

Capital habeas petitioner’s right to due process of law under the Fourteenth Amendment
was not violated by the trial court’s refusal to instruct the jury on a lesser included offense;
although the Supreme Court held, in Beck v. Alabama, 447 U.S. 625, 637 (1980), that a lesser
included offense instruction was constitutionally required in capital cases where the jury
could have rationally acquitted the defendant on the capital crime and convicted him only
on the non-capital crime, here the Beck rule was inapplicable because the evidence left no
doubt that defendant was guilty of committing two murders during the same transaction
(the capital crime of which he was convicted) and a jury could not rationally have found to
the contrary; additionally, defendant was not entitled to a certificate of appealability on the
issue of the trial court’s failure to appoint a ballistics expert; habeas relief may be granted
for failure to appoint a ballistics expert only where the evidence is both (1) critical to the
conviction, and (2) subject to varying expert opinion. Here, petitioner failed to meet his
burden of satisfying either prong of this test.

No retroactive rule against execution of mentally ill was created by Atkins or Roper.
In re Neville, 440 F.3d 220 (5th Cir. 2006).

Tim Crooks

Fifth Circuit denied state capital habeas petitioner’s motion, made pursuant to 28 U.S.C.
§2241, for authorization to file a successive petition for habeas corpus because, contrary to
petitioner’s assertion, neither Atkins v. Virginia, 536 U.S. 304 (2002), nor Roper v. Simmons,
543 U.S. 551 (2005), created a new, retroactive rule of constitutional law prohibiting the
execution of mentally ill persons; in any event, petitioner did not even present a prima facie
case that he was mentally ill.
Challenge to method of execution rejected as dilatory tactic.
Neville v. Johnson, 440 F.3d 221 (5th Cir. 2006).
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Where death-sentenced Texas state prisoner sought injunctive
relief and a stay of execution under 42 U.S.C. §1983, based on
his allegation that the lethal injection protocol allegedly to be
used by the State of Texas in executing him violated the Eighth
and Fourteenth Amendments to the United States Constitution,
the federal district court did not err in dismissing that action
for equitable relief as dilatory; a challenge to a method of ex‑
ecution may be filed at any time after the plaintiff ’s conviction
has become final on direct review; notwithstanding the fact that
prisoner could have filed this challenge at any time since 1999,
he waited until two days before his scheduled execution to file
a method-of-execution challenge and therefore unnecessarily
delayed in bringing his claim; because prisoner offered no excuse
for delaying his claim until the last minute, 5th Circuit found
it improper to grant the equitable relief (injunctive relief and
stay of execution) that the prisoner requested.
Case remanded for resentencing consistent with Booker.
United States v. Woods, 440 F.3d 255 (5th Cir. 2006).
Under United States v. Booker, 543 U.S. 220 (2005), district court
violated the Sixth Amendment by enhancing defendant’s offense
level under the then-mandatory Federal Sentencing Guidelines
based on facts to which defendant did not admit and which were
not found beyond a reasonable doubt by a jury; because the
defendant preserved this error by making this claim below and
citing Blakely v. Washington, 542 U.S. 296 (2004), the govern‑
ment had the burden of proving the error harmless beyond a
reasonable doubt by demonstrating beyond a reasonable doubt
that the district court would not have sentenced the defendant
differently under an advisory Guidelines scheme; government
did not meet this burden here; 5th Circuit noted that the mere
fact that the district court sentenced defendant at the very top
of the applicable Guidelines range was not sufficient to meet this
burden; nor did the government meet its burden by showing
that the district court ordered its sentence to run consecutively
to any sentence imposed in defendant’s pending state criminal
proceedings; nor did the government meet its burden by point‑
ing to the fact that the district court considered and narrowly
rejected an upward departure from the Guidelines; because the
government did not meet its burden of proving the Booker error
in this case harmless beyond a reasonable doubt, the 5th Circuit
vacated the defendant’s sentence and remanded for resentencing
consistent with Booker.
Lethal injection challenge was too late, therefore denied.
Smith v. Johnson, 440 F.3d 262 (5th Cir. 2006).
Following Neville v. Johnson, 440 F.3d 221 (5th Cir. 2006), 5th
Circuit rejected death-sentenced Texas state prisoner’s request
for injunctive relief and a stay of execution under 42 U.S.C.
§1983, based on his allegation that the lethal injection proto‑
col allegedly to be used by the State of Texas in executing him
violated the Eighth and Fourteenth Amendments to the United
States Constitution; although prisoner’s direct appeal had been
final for more than nine years, prisoner did not file the instant

complaint until five days before his scheduled execution; due
to his dilatory filing, prisoner was not entitled to the equitable
relief he sought; 5th Circuit therefore affirmed the district
court’s dismissal of his complaint; as in Neville, the 5th Circuit
also refused to stay the execution pending the Supreme Court’s
decision in Hill v. Crosby, U.S. Sup. Ct. No. 05-8794 (later de‑
cided as Hill v. McDonough, 126 S. Ct. 2096 (2006).
Case remanded for resentencing under Booker.
United States v. Mendoza-Blanco, 440 F.3d 264 (5th Cir. 2006).
The district court reversibly erred in sentencing defendant under
the mandatory Sentencing Guidelines scheme stricken in United
States v. Booker, 543 U.S. 220 (2005); although the 5th Circuit
characterized this error as nonconstitutional, the 5th Circuit
nevertheless applied its precedent requiring the government
to prove the error harmless beyond a reasonable doubt; the
Court noted that this appeared to be an incorrect standard for
nonconstitutional error, but found the tension in the Court’s
precedents to be irrelevant here because the government could
not meet even the lower harmlessness standard normally ap‑
plicable to nonconstitutional errors; accordingly, the 5th Circuit
vacated the sentence and remanded for resentencing.
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Brazos County – Reversed.
No egregious harm where deadly weapon charge did not contain
beyond reasonable doubt instruction.
Olivas v. State, __S.W.3d__ (Tex.Crim.App. Nos. 1933/35-35-04,
9/13/06); Opinion: Cochran; Meyers did not participate.
Appellant was convicted of four counts of evading arrest for
telephonically harassing and stalking his (married) girlfriend.
On three of these counts the jury found he had used and
exhibited a deadly weapon, namely his mother’s Bonneville,
during commission of the offense. COA reversed these three
after determining (on unassigned error) there was structural
error in the charge because it did not require the state to prove
the deadly weapon findings beyond a reasonable doubt, and the
error constituted egregious harm. Olivas v. State, 153 S.W.3d
108, 118 (Tex. App.– Waco 2004). State’s PDR’s were granted
to review this ruling.
Held: The error in the charge was not structural, and did
not constitute egregious harm under Almanza. Under Apprendi v. New Jersey, 530 U.S. 466 (2000), a failure to instruct
the jury on one element of an offense or a failure to submit a
sentencing issue to the jury is not structural error and is subject
to a harmless-error analysis. If omitting an element entirely from
the jury charge is not structural error, it naturally follows that
the failure to instruct the jury on the state’s burden of proof
regarding one element of an offense (or on a sentencing issue)
is not structural error. Here, the charge instructed the jury that
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it must find Appellant guilty beyond a reasonable doubt on each
element of the offense. The reasonable doubt language was left
off the deadly weapon instructions, so was error, but not struc‑
tural error because it only involved a sentencing issue. Also, COA
did not correctly analyze the error under the Almanza factors.
After doing a proper egregious harm analysis, CCA finds the
error did not harm Appellant. Judgment is therefore reversed,
and trial court’s judgment is affirmed.
State Prosecuting Attorney’s PDR from Montague County
– Reversed.
Defective search warrant affidavit was no reason for reversal.
Davis v. State, __S.W.3d__ (Tex.Crim.App. No. 636-05, 9/13/06);
Opinion: Price; Johnson concurred in result.
Appellant pled guilty to manufacturing methamphetamine
after his motion to suppress based on a defective warrant af‑
fidavit was denied. COA reversed, holding the affidavit was
defective because it was not specific as it did not include a
description of Officer Westervelt’s expertise or experience
in recognizing the odor associated with the manufacture of
methamphetamine. Davis v. State, 165 S.W.3d 393, 397 (Tex.
App.– Fort Worth 2005). The SPA complains COA did not give
due deference to the trial court, and its PDR was granted to
determine whether COA erred in evaluating the search warrant
affidavit by not paying sufficient deference to the magistrate’s
probable cause determination, applying a hypertechnical rather
than a practical, common sense analysis, and failing to allow the
magistrate to draw reasonable inferences from the facts stated
in the affidavit.
Held: The trial court properly deferred to the magistrate’s
probable cause determination in this case, and did not err to
deny Appellant’s motion to suppress. The critical portion of
the warrant, on which this case does indeed rise or fall, is the
affiant’s assertion that Westervelt smelled an odor that he had
associated with the manufacture of methamphetamine. Was it
reasonable for a magistrate to infer previous experience with
the odor of methamphetamine manufacture when an officer
states only “that he could smell a strong chemical odor he has
associated with the manufacture of methamphetamine,” with‑
out also delineating his previous experience or credentials? CCA
ultimately concludes the background information, which all
agree was insufficiently specific when considered in isolation,
was nevertheless relevant to the probable cause determination
because it tended to corroborate Westervelt’s statement. Taken
together with his perception of the presence of the distinctive
odor of a methamphetamine laboratory, a Crime Stopper’s tip
and the confidential informant’s additional information, the
information supports the Magistrate’s determination there
was a fair probability that contraband or evidence of a crime
would be found at Appellant’s home. A grudging or negative
attitude by reviewing courts toward warrants, is inconsistent
both with the desire to encourage use of the warrant process
by police officers and with the recognition that once a warrant
has been obtained, intrusion upon interests protected by the
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Fourth Amendment is less severe than otherwise may be the
case. A deferential standard of review is appropriate to further
the Fourth Amendment’s strong preference for searches con‑
ducted pursuant to a warrant. COA erred in failing to defer to
the trial court, thus its judgment is reversed, and the trial court’s
judgment is affirmed.
State’s PDR from Brazoria County – Reversed.
Failure to require election was harmless error.
Dixon v. State, __S.W.3d__ (Tex.Crim.App. 2006); Opinion:
Keller; Concurrence: Cochran, w/Holcomb; Dissent: Price,
w/Meyers & Johnson.
Appellant was convicted of sexually assaulting his six-yearold niece. At trial the child, then seven, testified that Appellant
had assaulted her 100 times. When counsel asked the trial court
to require the state to elect which offense it was relying on for
conviction, and for a jury charge to that effect, the judge refused,
saying he had “no earthly idea what to do with the election in
the indictment.” COA reversed, holding that refusal to grant the
election was error, that the error was of constitutional dimen‑
sion, and that it was not harmless. Dixon v. State, 171 S.W.3d
432 (Tex. App.- Houston [14th Dist.] 2005). State’s PDR was
granted to address the harm analysis.
Held: The error in failing to require an election did not
contribute to Appellant’s conviction or punishment. In Phillips v. State, 130 S.W.2d 343 (Tex. App.– Houston [14th Dist.]
2004), aff ’d, 193 S.W.3d 904 (Tex.Crim.App. 2006), CCA held
that election error, at least insofar as it implicates notice and
jury unanimity, is analyzed under the harm standard applicable
to constitutional errors. It also set forth four reasons for requir‑
ing an election. Of these, COA found that jury unanimity was
undermined in the present case because, without an election,
“some [jurors] may have selected a nighttime offense, while
others may have chosen the daytime assault. Conducting its
own harm analysis, CCA determines there was no problem with
a non-unanimous verdict because the only difference between
any of the offenses was that one occurred during the day, and all
the others occurred at night. The other three, protection from
extraneous offenses, conviction of an offense not proven beyond
a reasonable doubt, and lack of notice, were not implicated.
Therefore, COA erred in holding the trial court erred, and its
judgment is reversed.
Appellant’s PDR from Harris County – Reversed.
Trial court erred in admitting videotape where prosecutor will‑
fully violated discovery order.
Oprean v. State, __S.W.3d__ (Tex.Crim.App. No. 0669-05,
9/13/06); Opinion: Keasler; Concurrence: Cochran, joined by
Keller.
Prior to Appellant’s trial for felony DWI, the trial court had
ordered the state to turn over, among other things, all videos
containing Appellant’s voice. No such evidence was ever pro‑
duced. Prior to the punishment phase, counsel discovered the

state possessed a video of a prior offense which it introduced
over his objection that the state had violated the discovery
order, which required the state to turn over the tape at least
10 days before trial. COA affirmed in an unpublished opinion,
faulting counsel for failing to make a request for the evidence
under TCCP Art. 37.07(g). CCA granted review to determine
whether this ruling was erroneous.
Held: The trial judge abused his discretion in admitting
the videotape over defense counsel’s objection. CCA first dis‑
cusses LaRue v. State, 152 S.W.3d 95, 96 (Tex.Crim.App. 2004),
in which the prosecutor’s actions, while determined willful, were
not determined to be an attempt to violate the discovery order.
LaRue is thus distinguishable. As CCA states:
Two things are particularly unacceptable about the
prosecutor’s conduct. First, the prosecutor told defense
counsel the night before the punishment phase began
that she intended to introduce only the judgments and
sentences from the previous convictions. She did not
dispute the fact that she made that statement. There
is no suggestion that later that night or early the next
morning she suddenly discovered the videotape’s ex‑
istence. And because her signature appears at the end
of the discovery order, it cannot be said that she was
unaware of it. Second, when defense counsel argued
that he had not received notice as required by the dis‑
covery order, the prosecutor responded by stating that
“there was no [37.07] charge in [the] Court’s discov‑
ery order.” When affirming the judgment of the trial
court, the Court of Appeals relied on the prosecutor’s
explanation. The court found the explanation was
not “meritless on its face” and concluded that “[i]n
light of the State’s explanation, and regardless of an
ultimate determination of its validity, the record does
not demonstrate that the State acted with specific in‑
tent to willfully disobey the discovery order.” But the
validity of the explanation offered by the prosecutor
is a relevant factor that should be considered when
determining willfulness. The discovery order did not
mention anything about Article 37.07, and therefore
was not limited by that provision. Because the pros‑
ecutor knew about the discovery order and chose to
invoke Article 37.07 after counsel called her attention
to the order, she made a conscious decision to violate
the plain directive of the discovery order.
Unlike the prosecutor in LaRue, the prosecutor’s conduct
here was a calculated effort to frustrate the defense. Because
intent is inferred from acts done and words spoken, CCA has
considered the prosecutor’s statements and actions in finding
her conduct to be willful. Judgment is reversed and case is
remanded to COA for harmless error analysis.
Appellant’s PDR from Medina County – Affirmed.
Opinion testimony regarding suitability for probation is an

issue for the jury at punishment.
Ellison v. State, __S.W.3d__ (Tex.Crim.App. No. 863-05,
9/13/06); Opinion: Keasler (9-0).
During Appellant’s punishment trial, a probation officer was
allowed to testify that Appellant was not a suitable candidate for
probation. He was sentenced to 20 years for sexually assault‑
ing a 13-year-old girl, and COA affirmed. Ellison v. State, 165
S.W.3d 774, 776 (Tex. App.– San Antonio 2005). Appellant’s
PDR was granted to determine whether it was proper for the
probation officer to testify regarding Appellant’s suitability for
probation.
Held: The trial court did not abuse its discretion in allowing the probation officer to testify as to her opinion of
Appellant’s suitability for community supervision. CCA re‑
jects Appellant’s argument that suitability for probation is not an
issue for the jury. By amending TCCP Art. 37.07 §3(a) to include
evidence of “any matter the court deems relevant to sentencing,”
the legislature thereby allowed a jury to consider a wide range
of evidence in determining whether to recommend probation.
Under the plain language of the statute, suitability for probation
is a matter relevant to punishment. Under this rationale, CCA
notes that a defendant may also put on opinion evidence that
he is suitable for probation. Here the probation officer testified
that she interviewed Appellant while preparing her presentence
investigation report. She also interviewed the thirteen-year-old
victim of the sexual assault. So the probation officer not only
based her testimony on her general professional knowledge and
experience but also on her personal knowledge and perceptions
of Appellant and the complainant during their interviews. COA
did not err, therefore its judgment is affirmed.
Appellant’s PDR from Lampasas County – Affirmed.
Prior convictions under federal ACA may be used for felony
DWI enhancement.
Bell v. State, __S.W.3d__ (Tex.Crim.App. No. 1230-05, 9/13/06);
Opinion: Hervey (9-0).
Appellant was charged with felony DWI. As the two prior
convictions needed for enhancement, the state alleged two
federal DWI convictions. After Appellant’s motion to quash
the indictment was overruled, he pled guilty and then appealed.
COA affirmed, holding the two priors could be used for en‑
hancement. Bell v. State, 170 S.W.3d 193, 194 (Tex.App.– Austin
2005). Appellant’s PDR was granted to determine whether
misdemeanor convictions under the Assimilative Crimes Act,
18 U.S.C. §13 (2004) (“ACA”) that are based on the incorpo‑
ration of Tex.Penal Code §§49.04 and 49.09 into federal law
constitute “an offense under Section 49.04” for the purpose of
the enhancement provisions of Tex.Penal Code §§49.09(b)(2)
and (c)(1).
Held: Federal ACA convictions assimilating a state-law
offense contained in §49.04 may be used for enhancement
purposes under §49.09(b)(2). The purpose of the ACA is one
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of borrowing state law to fill gaps in the federal criminal law
that applies on federal enclaves. CCA agrees with Appellant that
his two prior DWI convictions in federal court under the ACA
are convictions under federal law. But, the ACA’s language and
its basic purpose demonstrate that these are also convictions
for an “offense under Section 49.04” as required by Section
49.09(c)(1)(A) and as stated in the judgments in the federal
DWI prosecutions under the ACA. Today’s ruling is consistent
with the plain language of §49.09(b)(2) and its obvious legisla‑
tive intent to punish those who commit multiple DWIs more
harshly than those who do not. COA’s judgment is therefore
affirmed.
Writ Opinions
**Important Decision**
Writ Application from Tyler County – Relief Granted
Counsel must inform defendant of right to file pro se PDR even
if counsel has files Anders brief.
Ex parte Owens, __S.W.3d__ (Tex.Crim.App. No. 74,996,
9/13/06); Opinion: Price; Concurrences by Womack (with
Cochran) & Hervey (with Johnson); Dissent: Keller; Meyers
dissents w/o opinion.
After Applicant was convicted and sent to prison, appointed
appellate counsel filed an Anders brief, concluding the appeal
was frivolous. Applicant filed a pro se brief. He now complains
that counsel failed to inform him of his right to file a pro se PDR.
The trial court recommended denying the writ. CCA remanded
the cause for the trial court to determine whether Applicant was
indigent, and if so to appoint counsel for this writ. The writ was
then filed and set on the question whether counsel is required
to comply with Ex parte Wilson, 956 S.W.2d 25 (Tex.Crim.App.
1997), ifs s/he has filed an Anders brief.
Held: Relief granted. The rule in Wilson is held to apply
equally to counsel who file an Anders brief. In Wilson, CCA held
that an appellate lawyer need not prepare a PDR for his client,
or even advise him of the merits or advisability of seeking such
review, in order to render constitutionally sufficient assistance
of counsel. But s/he must not neglect to timely inform the client
that he has the right to seek such review, or in any way obstruct
the client from doing so, by omission or commission. In Ex
parte Crow, 180 S.W.3d 135 (Tex.Crim.App. 2005), CCA held
an appellant need not show the proceeding of which counsel’s
ineffectiveness deprived him would have resulted in a favorable
outcome, but only show that he was deprived of that proceed‑
ing and would have availed himself of the proceeding had his
counsel’s conduct not caused a forfeiture. CCA now applies
this “limited prejudice prong” to the error in this case. Here,
counsel’s affidavit indicates he told Applicant that he could file a
pro se brief, but that in his opinion an appeal would be fruitless,
and Applicant would have a better chance on habeas corpus.
Applicant’s choice to file a pro se brief despite counsel’s advice
indicates he intended to further avail himself of the appellate
process by filing a PDR. Thus, Applicant’s allegations are suf‑
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ficient to prove that he would have filed a PDR if he had been
informed in accordance with Wilson’s dictates. Relief is granted.
Applicant has 30 days from the date CCA’s mandate issues to
file his pro se out-of-time PDR.
Writ Application from El Paso County – Relief Granted.
Counsel must inform defendant of right to file pro se PDR
Ex parte Florentino, __S.W.3d__ (Tex.Crim.App. No. 75,498,
9/13/06); Opinion: Per curiam; Concurrence: Cochran.
In 1996, Applicant was convicted of aggravated assault
and sentenced to 40 years. His conviction was affirmed in an
unpublished opinion. He has filed this writ asserting counsel
was ineffective for failing to advise him of his right to file a pro
se PDR.
Held: Relief granted. Appellate counsel has filed an affidavit
with the trial court. He also filed his original notification letter
sent to Applicant informing him his conviction was affirmed on
direct appeal. The letter did not inform Applicant of his right
to file a pro se PDR and counsel does not assert in his affidavit
that he ever personally informed Applicant of his right to do so.
The trial court has entered findings of fact and conclusions of
law that appellate counsel did not render deficient performance.
However, CCA disagrees and concludes appellate counsel failed
to timely notify Applicant of his right to petition for discretion‑
ary review pro se. Ex parte Wilson, 956 S.W.2d 25 (Tex.Crim.
App. 1997). Applicant is entitled to the opportunity to file an
out-of-time PDR which he shall file with the C)A within 30 days
of the date on which this CCA’s mandate issues.
Concurring opinion: We learn from J. Cochran the reason
for the delay in granting relief. Applicant’s writ, although filed
8 months after his appeal was disposed, languished some‑
where in the El Paso court system for almost 8 years until it
was forwarded, along with the state’s response and trial court’s
findings, to CCA on July 12, 2006. While laches would nor‑
mally preclude relief, the delay here is not Applicant’s fault.
After noting this situation is not an isolated instance, Cochran
chastises the criminal justice system in general for delays such
as this, calling it “constitutionally intolerable” and inviting the
legislature to remedy the situation by enacting “sanction[s]
for the failure to comply with the reasonable statutory time
limits” of art. 11.07 if the system continues to deprive worthy
litigants of their constitutional right to a speedy disposition of
meritorious claims.
Writ Application from Navarro County– Relief denied.
Complaint that judge had no authority to act can’t be raised
for the first time on a writ.
Ex parte Richardson, __S.W.3d__ (Tex.Crim.App. No. 74,824,
9/13/06); Opinion: Keller; Johnson concurs in result; Price
dissents.
Applicant was assessed eight years probation, but he was
revoked and sentenced to seven years confinement. In this

writ he complains the trial court had no authority to revoke
him because the judge had been the prosecutor in the original
proceeding.
Held: Relief Denied. Both the Texas constitution and statutes
prohibit a judge from presiding over a case where he had been
counsel. Tex.Const. art. V, §11; Tex.Code Crim.Proc. art. 30.01.
In Ex parte Miller, 696 S.W.2d 908, 910 (Tex.Crim. App. 1985),
CCA held the proceeding imposing probation and the proceed‑
ing revoking probation were the same case for the purpose of
these provisions, and that a judge was statutorily and constitu‑
tionally disqualified from presiding over a revocation hearing
if he had prosecuted the original action. Moreover, this defect
could not be forfeited or waived, and could be raised anytime,
even on a writ. CCA now says Miller is no good in light of its
recent cases holding habeas corpus did not lie for challenges
to a judge’s lack of authority to do certain acts when the party
could have raised the issue earlier, at trial or on direct appeal.
Ex parte Townsend, 137 S.W.3d 79, 81-82 (Tex.Crim.App. 2004);
Ex parte Pena, 71 S.W.3d 336 (Tex.Crim.App. 2002). Here, Ap‑
plicant knew at the time of the revocation that the judge had
been the prosecutor at his original prosecution. Yet he did not
try to have the judge recused or otherwise complain at the time
of the revocation. Thus, the error was forfeited, and relief is
denied. Miller and any cases following its holding are expressly
overruled.
PDRs Granted

the reasons that the proposed testimony should be admitted?
2. Where a trial court, in excluding evidence from a trial, gives
a specific legal reason for its exclusion, and the proponent of
the evidence explains why he believes that such reason is not
valid, is the proponent of the evidence then required to also
explain why other, unmentioned legal objections which might
also have been made to the introduction of such evidence are
also not valid?
3. Where the trial court, in excluding evidence from a trial,
explains as its reason for exclusion that the attorney-client
privilege specifically applies, and that the evidence may not be
admitted without a waiver of such privilege, has defense counsel
adequately explained his legal reasoning for admission of such
evidence if he responds that he does not believe that a waiver
is necessary?
06-0492 Volosen, Mircea, State’s PDR from Tarrant County;
Animal Cruelty
1.The Court of Appeals erred in reversing Appellant’s cruelty to
animals conviction on the basis of Tex. Health & Safety Code
§822.033, Where Appellant never demonstrated at trial that the
statute had been adopted by Tarrant County voters and where
the statute, in fact, was not applicable to Appellant’s case.
06-0500 Valdez, Carlos, Appellant’s PDR from El Paso County
Robbery (2 counts)

06-0010 Cooks, Frank Jr, Appellant’s PDR from Harris
County; Aggravated Assault

Whether the El Paso Court of Appeals erred in allowing an
enhanced punishment on a less than unanimous jury verdict?

When appointed appellate counsel “asserts” in a “motion to
abate appeal to file out-of-time motion for new trial” that
whatever time remained of the statutory 30 days following
her appointment, was insufficient for Appellant to “enjoy the
benefit” of her representation at that critical stage of trial, the
Court of Appeals should accept counsel’s assertion as rebutting
the usual presumption that when no motion for new trial was
filed, it was because an Appellant, with the benefit of counsel’s
representation, had considered and rejected that option.

06-0502 Klein, Nicholas George, State’s PDR from Denton
County; Aggravated Sexual Assault

06-0044 Thompson, Joshua, Appellant’s PDR from Travis
County; Injury to Child; Aggravated Assault

1. Did the Court of Appeals err in holding that the evidence
was not legally sufficient to prove that Klein sexually abused his
daughter on four separate occasions as alleged in the indictment
when the evidence showed that the abuse happened on Monday
nights when the child’s mother was at dance class and when
the mother took the dance class for a period encompassing at
least eight weeks.

Can the doctrine of “transferred intent” in Section 6.04(b)(1)
of the Texas Penal Code authorize a conviction for a first-de‑
gree felony merely upon proof that a second-degree felony was
committed?

2. Did the Court of Appeals err by finding that the trial court
abused its discretion by admitting the testimony of a CPS inves‑
tigator and the investigating police officer under evidence rule
801(e)(1)(b) when the Court of Appeals itself acknowledged
that the testimony of the child victim was internally conflict‑
ing?

06-0413 Cameron, Michael Leroy, Appellant’s PDR from
Montgomery County; Delivery of Controlled Substance

06-0514 Fakeye, Olugbenga, State’s PDR from Tarrant County;
Organized Criminal Activity

1. Did the Court of Appeals misapply this court’s holding in
Reyes [sic – Reyna] v. State, 168 S.W.3d 173 (Tex.Crim.App.
2005), where the Appellant clearly explained to the trial court

1. The Court of Appeals erred in relying on allegations in a
motion in limine as “some evidence” of Appellant’s immigra‑
tion status.
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2. The Court of Appeals’ opinion reversing this conviction is
unwarranted because under the Texas Rules of Appellate pro‑
cedure this conviction should be remanded for a hearing where
a full record can be made regarding Appellant’s immigration
status and if he was aware of the collateral consequences of
pleading guilty.
06-0536 Hardy, Dearl, State’s PDR from Chambers County;
Perjury
The Fourteenth Court of Appeals erred by reversing and render‑
ing Appellee’s sentence based on a nearly 55-year-old case that
has been cited by only one intermediate Texas appellate court
and which conflicts with other intermediate Texas appellate
court decisions.
06-0590 Reed, Willis Deshaun, State’s PDRs from Dallas
County; Aggravated Robbery;
06-0591 Possession of Firearm by Felon
Whether the Court of Appeals erred by resolving the harm
analysis in reed’s favor solely because certain exhibits are miss‑
ing from the record without determining whether the missing
exhibits were necessary for resolution of Reed’s appeal.
06-0603 Pruitt, Alfredo, State’s PDR from Caldwell County;
Aggravated Sexual Assault
1. What constitutes an adequate election of offenses based on
the court’s charge and jury argument in light of Tex.CodeCrim.
Proc. Art. 38.37?
2. Does an acquittal for genital penetration necessarily bar a
subsequent prosecution for genital-to-genital contact from the
same or a different transaction?
06-0689 Teal, Wilbert, State’s PDR from Angelina County;
Hindering Apprehension
The Court of Appeals erred in holding that the indictment
presented in this case was insufficient to vest the district court
with subject-matter jurisdiction.
06-0718/719 Villanueva, Gregory Lee, Appellant’s PDR from
Burleson County; Injury to Child (2 counts)
Whether the Court of Appeals erred when it held that convic‑
tions for injury to a child by both an act and an omission,
under Tex. Penal Code §22.04, arising out of the same criminal
transaction, did not violate double jeopardy prohibitions against
multiple punishments for the same offense.
06-0807 Winegarner, Peter David, State’s PDR from Dallas
County; Assault Involving Family Violence
Whether the Court of Appeals applied the correct standard of
review when it reversed the trial court’s exclusion of evidence
40 VOICE FOR THE DEFENSE October 2006

based solely upon an opinion of this Court, decided after the
trial of this case, dealing with the admission of evidence?
State’s PDRs from Travis County:
06-0826/827/828 Colyandro, John Dominick, Conspiracy to
Make Illegal Contribution
06-0829/830/831 Ellis, James Walter, Conspiracy to Make Illegal Contribution
06-0832/833 Delay, Thomas Dale, Conspiracy to Make Illegal
Contribution
The Court of Appeals erred in holding that, prior to September
1, 2003, the criminal conspiracy provisions of Section 15.02 of
the Texas Penal Code did not apply to the felony offense of mak‑
ing an illegal contribution under the Texas Election Code.
06-0866 Few, Lawrence Wendell, Appellant’s PDR from El Paso
County; Solicitation to Commit Capital Murder
1. Whether Appellant’s notice of appeal in this cause was suf‑
ficient in law to invoke the jurisdiction of the Court of Ap‑
peals.
2. Whether it was appropriate for the Court of Appeals to dis‑
miss Appellant’s appeal without first giving him a reasonable
opportunity to correct defects in his notice of appeal.
06-0944 Lomax, Mark Wayne, Appellant’s PDR from Harris
County; Felony Murder
Can a felony murder conviction be based on an underlying
felony that expressly requires no mens rea, despite the fact that in
a felony-murder conviction, the mens rea for the act of murder
is supplied by the mens rea of the underlying offense?
06-0973 Jordan, Elmer Ray, Jr., State’s PDR from Denton
County; Possession w/Intent to Deliver a Controlled Substance
Did the Court of Appeals err in refusing to conduct a harm
analysis in this case where the evidence supporting an enhance‑
ment allegation was found to be insufficient when this court
has previously held that only “structural” constitutional errors
are categorically immune to harmless error analysis?
06-1094 Johnson, Craig, Appellant’s PDR from Hill County;
DWI
Did the Court of Appeals err in construing the amended statute
of Texas Transportation Code § 502.409(a) in a manner which
was not in favor of the accused as required by this Court in
Thomas v. State, 919 S.W.2d 427, 430 (Tex.Crim.App. 1996)?
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“... protecting those of the Lord’s children
who have fallen short of perfection from ...
the wrath of those who have attained it!”
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— Stuart Kinard

Stuart Kinard
Heart & Soul
of Criminal Defense

by Keith S. Hampton
Late one night Stuart called from New England. He told me a story about an
experience which had obviously affected him deeply. Earlier that day, he had gotten
lost on some unfamiliar streets in a distant town and, as the sun was setting, he had
become agitated and frustrated that he could not find his way out. He encountered
an elderly woman who he described elaborately, lavishly praising her patience and
kindness and detailing her calm demeanor. He eventually emerged, he told me,
from the shadowy labyrinth of alien roadways into the sunshine of his destination.
He attributed his extrication to this helpful woman who, as he saw it, displayed
great bravery to talk to a strange man at dusk. The entire account was rendered in
a passionate and reverent tone, as if he were trying to communicate a profundity to
an imbecile or reveal an artistic masterpiece to a man blind and deaf. Was he crazy?
Had he really encountered the embodiment of the Good Samaritan on his own
road to Damascus? Or did he recognize something that others cannot, appreciating
timeless beauty and truth where others see only drab ordinariness?
This is the life of Stuart Kinard from those who knew him at different points of
his journey. A large gathering of his friends and family found their way through
the winding Hill Country roads to the Lakeway Resort on September 8, 2006, to
honor and remember him and tell stories, and this tribute is drawn largely from
those who spoke there. As each snapshot of his life succeeded the next, a portrait,
incomplete, formed: here was a man who was earthy, even raunchy, yet deeply
spiritual; infectiously merry; one of the greatest story-tellers; loyal to his friends;
ferocious against bullies; a prankster, but a person of great sensitivity; very caring
and giving, most especially to our profession; a great lawyer skilled in all ways of
contending.
The law was not a mere livelihood, but was for him a calling, a way to engage the
great and timeless moral battles of humanity: fighting injustice, helping the less
fortunate, paving forgiveness as the ever-available escape from the misery of revenge
and hate. Still, none of these glimpses actually captures the unique blend of traits
and talents, failings and attributes of this man. He can be described, but never
defined, and there will always linger something indescribable and elusive about
him. For those of us who knew him, whatever it was, that ethereality was great and
beautiful, sensed perhaps even by those who might briefly find him lost on some
otherwise lonely road.
Clarence Darrow died in March, 1938, almost to the day five months before Stuart
Kinard was born into our world, August 15, 1938. He was a child during World
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War II, but grew up in the relative tranquility of Port Arthur through the 1950’s amidst the
bustling oil refineries, the boom-time years for the home of Spindletop.
By his teenage years, he had developed the mischievous trait that would remain an essential
part of his expansive sense of humor. “He could get us in trouble faster than anyone; he could
also get us out of trouble faster than anyone I knew,” his childhood friend, Phillip Pierce,
recalled. Growing up in the suburbs southeast of Beaumont, Stuart and his buddies enjoyed
escaping summer heat to a swimming hole so often they declared themselves to be the “Shady
Nook 6.” Amidst the yellow pines and Sabine lakes, Stuart matured, or as his friend Phil
qualified, he became “as adult as he was ever going to get.” The affinity Stuart inspired would
remain with this band of brothers across the vast ocean of time until they would reunite in
2003. Brotherhood came naturally to him; eternal brotherhood came naturally from him.
By the time he was graduating from Lamar University in Beaumont, he had been elected as
student body president, no doubt due to his excessive charm and keen political instincts.
From there he began his career in theology at Southern Methodist School of Divinity, but was
diverted to law by then-attorney Charlie Holcomb (now a Judge on the Court of Criminal
Appeals). Why this change of vocation? From my conversations with him, which were often
philosophical and religious, I think that he saw the potential of law to achieve what he had
hoped for from a theological career. They were two avenues for the same moral aspirations
that drove him. But law, most especially criminal defense, spoke to his instinct to protect,
to employ guile and force against a greater foe, and to be the stout and fiercely loyal brother
to the vulnerable strangers he might meet throughout a life-time of travels. And it was also
more fun.
In 1962, he entered the University of Houston College of Law, but soon after graduation
returned as a moot-court judge (he had been the first place winner at the state-wide moot
court competition while a student). Presiding over a competition at the Jersey Lilly Bar,
Stuart seriously lectured and advised and mentored. Here, he was already developing his
theories of the forces at play in the moral infighting of the law, and defining the role of the
hapless criminal defense lawyer in it. He would admonish Ray Bass, with whom he became
great friends, not to rely on legal citations, that is, not legal authority, but moral authority.
His prescription: “Give judges a moral dilemma; and if you can’t give them a moral one, give
them an emotional dilemma.”
This was not mere strategy to prevail in court, or anything much to do with judicial
psychology. This was Stuart’s own ingenious invention, a spiritual mechanism to create a
mental condition in the judge through which a just result could flow. And he wanted to share,
and did with those who appreciated it. Had he traveled the theological path, his admonition
might have been, “open their minds, open their hearts.”
Stuart continued in a stellar career, helping to create this very Association, devoting his life
to the hard work of criminal defense, developing its philosophy, ethics and education for
future generations of lawyers. He helped found the essential framework for the organization
of criminal defense, making it one of the primary civilizing forces it is today.
But he took a brief detour. For three years, he worked in the Bell County District Attorney’s
office for Cappy Eads, beginning in 1980. He had also married a prosecutor, Jeanette, which
was scandalous at the time for both prosecutors and many defense lawyers.
When I met him around 1991 (when he was helping to create the Austin Criminal Defense
Lawyers Association), I had no idea that he had ever prosecuted, and was surprised when
the defense-lawyer-of-all-defense-lawyers made this revelation. When I asked him why he
had gone to work as a prosecutor, he told me that he did so only according to his own rules
(which Eads had agreed to). When I pressed him on it, he said only, “moral detoxication,”
and laughed raucously as if I understood (I didn’t).
44 VOICE FOR THE DEFENSE October 2006

At the Lakeway “Gathering to Celebrate the Life of Stuart Kinard,” Eads (who has had a
parallel career as a preeminent prosecutor) made an observation that paradoxically makes
sense only for Stuart: “He was a great prosecutor and loved justice.” This may be the highest
praise an advocate can be given by his adversary. It makes perfect sense for Stuart because
criminal defense is a marvelous means to an end, and that end is justice. Prosecution was
merely another way to the same end, although it ultimately didn’t suit him as well as the
more straightforward role of defense counsel. But he had fun, nonetheless.
If Eads’ office was his castle, Eads eventually concluded (and confessed to an audience of
defense lawyers) that he had unwittingly “hired one of Robin Hood’s men.” Eads was slightly
wrong; he had hired Robin Hood himself.
Stuart brought warmth and humor to the office. When Eads was away too much Stuart took
a picture of his wife, Jeanette (who he liked to call “my attack elf ”), sitting in Eads’ chair, her
feet propped on his desk and cigar in her mouth, with the caption, “Missing You,” instantly
ratcheting his boss down a notch in hilarious fashion.
It reflected another compulsion Stuart had difficulty resisting. If he found himself amongst
too much pomp and ego, he could not help but de-pomp and deflate. When long-time friend
Charlie Butts climbed too far into the social stratosphere for Stuart’s taste, the trickster in him
yanked Charlie back to Earth by publicly praising him before an audience of lawyers for “the
longest series of acquittals in Texas history.” After long and sustained applause encouraged by
Stuart before a flattered Butts, he then added: “And then he left the DA’s office” to thunderous
laughter. He was drawn to bubbles of self-importance with a very sharp knife in his very deft
hand. He could be the jokester, and he could also be a very intense inquisitor.
Joseph Martinez recalled during the hiring process for the executive directorship, he was
interrogated by Stuart for two hours. It was an honor, he said. The questions, asked in so
many different searching ways, could only come from the heart and soul of this Association.
I’ve been there: it is an honor. It could also be an ordeal.
One day in my early years of practice, Stuart asked me to meet him for lunch. I did, and I
answered various legal questions, discussed a couple of decisions – small talk, a bit of social
chit-chat so far as I knew. But in between bites of my enchiladas verde, his questions got
harder, he produced an information and wanted me to tell what was wrong with it. The pace
quickened, decoy questions were launched, his eyes danced, his inquiries intensified and I
realized that I was being tested, in ambush-style. As best as I can describe, his interrogation
of me was like a jazz machine gun with a seemingly infinite supply of bullets that riffed and
zinged to a rhythm firmly under his baton. I finished my rice and beans successfully, but
this unexpected crucible was another matter. We promptly became office mates, likely out
of pity for me.
He and I tried many cases together, often for free. It was sheer joy, and for me, it was the
equivalent of a doctorate in trying criminal cases from a true master, what his good friend
Gerry Morris called a man “widely traveled” in the ways of the law and the world. Gerry
pointed out that what Stuart said to juries were not speeches, and “final argument” also
doesn’t quite seem to express what he accomplished, anymore than it would be to say that
Lance Armstrong rode a bike, or Neil Armstrong took a trip. To convey the sense of Stuart’s
magic, Gerry recited lines from a song:
You gotta sing like you don’t need the money,
Love like you’ll never get hurt,
You gotta dance like there’s nobody watching,
It’s gotta come from the heart if you’re gonna make it work.
He didn’t lecture, and perhaps he didn’t even try to persuade in any conventional sense of

that verb. He was somehow able to speak to something dwelling underneath the surface
of intellect and emotion and find the right words that would resonate, at that time, at that
place, for that court-room experience for that jury, on some unearthly plane of experience. I
don’t think jurors themselves were the same after Stuart had invisibly embraced their better
selves. He was transformative.
During the celebration of his life, various attorneys attested to his great skills as a lawyer. Those
stories could go on for days. For those who were there, these stories were not exaggerations. I
can say I personally witnessed him so harshly cross-examine a police officer for fudging the
truth, he was not only literally moving the cop to tears, but losing the jury for doing so. It was
one example of an amazing and unrehearsed cross: Stuart heard the lie, then flung it back
at the witness, over and over across his lying face, until I tugged at his sleeve and whispered
to lighten up or even I was going to give the guy a great big man-hug.
He immediately adjusted, his powerful radar flashed, instantaneously appraising the room,
and sculpted out of thin air a new and more artful examination. He did this with the alacrity
of a nimble dancer, and the fine ear of a piano tuner. There are so many examples of his skill
– his final argument in a death penalty case, his brilliant voir dires (often so hilarious in
DWI cases, he would win right then), his techniques, his psychological approach to defensive
theories – they would fill many books. But as Gerry Morris soberly observed, he and I both
(and anyone else) were Sancho Panza’s to his Don Quixote.
Betty Blackwell, another dear friend, recounted his habit of reciting lines from movies and
books and articles that illustrated an insight he wanted to convey. She recalled how he loved
to quote from Paper Moon, which he used to illustrate many different parables:
Mose: I got scruples too, you know. You know what that is... scruples?
Addie: No, I don’t know what it is, but if you got ‘em, sure bet they belong
to somebody else.
I remember how hilarious he found the reluctance of defense lawyers to adopt his proposed list
of ethical rules for the fledgling Austin Criminal Defense Lawyers Association. Appreciating
their fear of “rules,” Stuart softened it to “guidelines.” They were adopted, and Stuart laughed
about that back at the office. It was, he said, like the Ghostbusters scene, where Bill Murray’s
character (Dr. Peter Venkman) finds Sigourney Weaver (Dana Barrett) possessed by a sultry
demon. She lustily nibbles on his ear, but Venkman barely restrains himself, declaring the
Ghostbusters’ strict rule against fraternizing with clients. Barrett flirts more aggressively, and
he says: “Actually, it’s more of a guideline than a rule.” Scruples and guidelines, rules and
morality, law and principle — this was the array of obstacles and passageways on the moral
landscape of his life’s mission.
He also used movie personalities like analogies. He praised Charlie Grant, who also often
worked with Stuart on cases and was another great friend and office-mate, as having a “Jimmy
Stewart” quality he envied, and complimented another for his “Steve McQueen demeanor.”
He called me “Merlin” until I began to like it, then switched to “Honey-Head,” as he would
kiss the top of my head for finding him a useful case or creating an argument he liked. He
could only describe how he regarded people by referring to the character complexity of the
personas great actors projected. There were no good people or bad people; they were Iago
or Humphrey Bogart, Cool Hand Luke or Robert Duval, Gus or Gregory Peck. The clarity
of black and white was an edge he avoided, preferring to swim in deeper waters amongst the
wonderful ambiguities of a more finely hued universe.
Stuart had a condition specialists call today “bi-polar disorder,” which is a mood disorder.
Late in life, he entered a manic state of mind that left his ordinary world in tatters. The last
time I saw Stuart, he was robust and philosophical — his ordinary self, it seemed to me.

I asked him what he remembered from his manic episodes. He gave some vivid and rich
recollections (which he seemed embarrassed about), all of which left me the impression that
if you are in the “manic” phase, and your brain chemistry is just so, it must be the ultimate
high. He told me that he was smarter, sexier, stronger (“like I was seventeen again”), in short,
a sort of enhanced human being with superhuman abilities, just in time for him to approach
70. Though a mood disorder, it must surely affect the ego as well. It unquestionably impairs
judgment and distorts perception necessary for ordinary life in this more ordinary world.
It was on a plane trip to Albuquerque that for the first time I witnessed Stuart affected by
this condition. I had never before seen anyone who I knew so well behave in this way. In
fact, I never suspected any problem with the receptors soaking in the interstices of his brain.
I just thought he had had too much to drink, but knew it couldn’t be (he gave up drinking
because he had a bad stomach). Only after so much time passed and his behavior remained
unchanged did I and others begin to grow alarmed, but without diagnosis. All I could think
was, “What the hell is going on with him? I’ve never seen him like this!” It was as if the
volume of every aspect of his personality had been turned on full blast, leaving us charmed or
infuriated according to his suddenly frenetic pace of life. He was with a full army of friends,
yet collectively we moved slowly, unhelpfully, ignorant of what was going on or what to do.
We (all lawyers) were stupefied by a man with a Santa Claus grin, laughing uproariously
at us, and moving from one new experience to the next at a velocity none of us could even
approach. We were the moronic sluggards to his speed-of-light boy wonder.
Was this a life-long condition? I don’t know, but if it was, it was countered by a powerful
mind that could camouflage his secret, even channel it into an asset. And one to which he
would eventually surrender, tragically. If true, then his struggle for morality would figure
prominently in his inner self. Because this particular condition powerfully affects mood,
then he could only function if he had countered it, and could only flourish as we know he
did, if he actually mastered and transformed it.
Imagine your own secret war with the usual human impulses we know to be disastrous if
we simply capitulate; imagine those same impulses magnified. How magnified? Maybe it is
like trying to survive your teenage years, except, now, you’re over 60. Again, you are James
Dean. Again, you are William Blake. You are even Jesus. You know everything and you
are indestructible. How strong would you need to be to encircle and contain those sweet
delusions from your ego? And what would you do if you failed, for even an instant? How
would you live if you were but one slip from personal nirvana? If he spent even a fraction of
his adult life with this madness at his door, his personal moral resistance, though ultimately
overwhelmed, must have been herculean. And if it is more than a fraction, then in a way
he lived solitarily, navigating a path adroitly through a twilight maze between madness and
genius, giving us all the benefit of his best. That would be quite an achievement for a Jefferson
County delinquent and would-be divinity student.
This pass over his life just leaves us where we were and have always been: with the mystery of
the wily magician, Stuart Kinard. He was a great deal of what he projected in the presentation
of himself in every day life, but he was so much more. From his example, countless other
lawyers are more committed to the identity he painted for the criminal defense lawyer, no
better said than he: help those who need it, fight tyranny, advance civil liberty, struggle
for justice. On the long road of life, over shady nooks and narrow streets, through dark
passageways and old dirt roads, we encounter people lost in life, forces more powerful arrayed
against them, desperately in need of our help. When you find a stranger on a scary road in
life, offer your hand — it might be Stuart.
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$7.00

$20.00

$70.00

$1.00
per sheet

$10.00
each

BOOKS / TABS / CHEAT SHEETS/ CDS / FORMS

Cheat Sheets please check cheat sheet(s) ordering
1) Texas Rules of Evidence........................................................................
2) Making & Meeting Objections.................................................................
3) Common Drug Offenses.........................................................................
4) Lesser Included Offenses ......................................................................
5) Comparison of Accused’s Federal & State Constitutional Rights ..........
6) Expunctions ...........................................................................................
7) DWI – Suspension Periods Chart .........................................................
8) DWI – Statutes Everyone Should Know ................................................
9) Appellate Timetables..............................................................................
10) Adult Driver’s License Suspension Periods & Statutes .......................
11) Minor Driver’s License Suspension Periods & Statutes .......................

Quantity
Ordering

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
11)

Losch’s Texas Capital Defender Manual 8th Edition, 2006
Federal Motion Forms – CD

full set
$5.00

full set $90.00

$10.00

$85.00

Non-Member
Price

$15.00
each

$135.00

$5.00

$25.00

$75.00

NEW!

Search and Seizure Manual, 2006 – book

$10.00

$75.00

$125.00

NEW!

Search and Seizure Manual, 2006 – CD

$5.00

$30.00

$80.00

State Motion Forms – CD

$5.00

$25.00

$75.00

NEW!

Study Outline for Board Specialization Exam, 2006 – book

$10.00

$75.00

$125.00

NEW!

Study Outline for Board Specialization Exam, 2006 – CD

$80.00

$5.00

$30.00

Texas Code Books Set
(TX Code of Criminal Procedures & TX Penal Code – book only)

$15.00

$45.00

Texas Code of Criminal Procedure, 2005 – book only

$10.00

$35.00

$85.00

Texas Penal Code, 2005 – book only

$10.00

$25.00

$75.00

$10.00

$85.00

$135.00
$80.00

NEW!

Texas Punishment Manual, 2006 – book

N/A

NEW!

Texas Punishment Manual, 2006 – CD

$5.00

$30.00

NEW!

Texas Traffic Laws 2006 – book

$10.00

$75.00

$125.00

NEW!

Texas Traffic Laws 2006 – CD

$5.00

$30.00

$80.00

Texas Writs, 2006 – book only

$10.00

$50.00

$100.00

Trial Notebook, 2006 – book only

$7.00

$25.00

$75.00

$5.00

$5.00 or
3 for $10.00

$10.00

n/a

n/a

$5.00

$30.00

Trial Tabs

T C D L E I P U B L I C A T I O N S – TAX EXEMPT
Criminal Evidence Trial Manual for Texas Lawyers – temporarily unavailable
Criminal Trial Strategy by Charles W. Tessmer, 2003 – book only

n/a

n/a
$80.00

* Complete payment information on reverse *
Please be sure to verify your membership status.
If you are not a current member you will be invoiced for the price difference.
Tax exempt entities must send a copy of their tax exempt form with order.

TCDLA Publication Order Form

1707 Nueces Street , Austin, Texas 78701
512.478.2514 p y 512.469.9107 f y www.tcdla.com

Updated 9/12/2006
VOICE

Texas Criminal Defense Lawyers Association
Publication Order Form (prices good through October 2006)
Publication Order Totals
TCDLA
TCDLA PUBLICATION TOTAL: $

Thank you for purchasing publications from TCDLA. We Welcome
any questions or suggestions you may have regarding our
publications.

Shipping & Handling: $
TCDLA SUBTOTAL: $
Sales Tax (8.25%): $

Don’t forget to visit www.tcdla.com to receive current information
on new and updated publications!

TCDLA TOTAL: $

TCDLEI – TAX EXEMPT

Please check the appropriate box:

TCDLEI SUBTOTAL (tax exempt): $

 Overnight Delivery Requested (call for price quote)

Shipping & Handling: $
TCDLEI SUBTOTAL: $

 Standard Delivery Requested (2-3 weeks for shipping)

TCDLA/TCDLEI TOTAL DUE: $

 In-House – TCDLA Office (no S&H charge)

Payment Information (separate checks are REQUIRED for TCDLA and CDLP materials)
MasterCard

Visa

Discover

American Express

Check

credit card number

expiration date

credit card billing address

city

*customer name (required - please print)

state

authorized signature

zip code
*bar number

Shipping and Contact Information (No PO Boxes)
*name (please print)

phone

street address

email address
city

state

zip code

*TCDLA will contact you regarding your order if necessary.

*Allow 2 - 3 weeks for processing and shipping
Send Publication Orders to: TCDLA Publications, 1707 Nueces St., Austin, Texas 78701 or FAX to 512.469.9107
FOR INTERNAL USE ONLY
payment received on:
check/CC approval #:

TCDLA Publication Order Form

amount received: $
shipped on:

1707 Nueces Street , Austin, Texas 78701
512.478.2514 p y 512.469.9107 f y www.tcdla.com

shipped by:
deposited:

Updated 9/12/2006
VOICE

TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar o
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA membe
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

Mailing Address
City		

State

Telephone		

Fax

E-mail		

County

Bar Card Number

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.
l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l	Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

Last Name

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscri
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contrib
but may be deducted as an ordinary business expense. The non-deductible portion of re
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

