pre-reg

sign me up as a member!
TCDLA Membership Fees (renew or join as a new member)
q new member (*see below)...............$75
q renew membership..........................$150

*Book/cd are in limited supply at on-site registration
**Attorneys practicing less than ﬁve years or more than 45 years and
judges receive reduced registration fees.

lodging options

210.229.9973

Red Roof Inn

s/d: $78

s/d: $129
free

v: $25

Two scholarships will be awarded to public defenders who do not
have access to CLE funds. Scholarship applicants must send in the
following to be considered: 1) registration form; 2) letter of request; 3)
letter of recommendation from a Texas or federal judge; 4) letter of
recommendation from a TCDLA member. Scholarship recipients will
receive a CD only. A book may be purchased for $50. Scholarship
applications are due May 1, 2007. The scholarships will be awarded
to qualiﬁed applicants in order received. Scholarships are funded
by TCDLEI.

Scholarships are available to deserving attorneys actively engaged in
the defense of criminal cases who can demonstrate ﬁnancial need.
Scholarship requests must be in writing and state that the applicant is
a TCDLA member and has not received a scholarship within the last
three years (Trial College does not count as a scholarship).

scholarship for tuition and cd

210.223.4361

Menger Hotel

Group rate lodging is available at three hotels. You must mention the
Texas Criminal Defense Lawyers Association (TCDLA) room block in
order to receive the group rate. The cut-off date for all hotels is May
15, 2007 (upon availability). All the hotels are located less than one
mile from the convention center.
phone
rates
parking
Host Hotel (one hour delay feed available in guest rooms)
Hilton Palacio del Rio 210.222.1400
s/d: $164 s: $19 v: $28

online at www.tcdla.com
mail to 1707 Nueces Street, Austin, Texas 78701
fax registration along with credit card payment to 512.469.0512

l
l
l

Registrations will not be processed without payment. Purchase orders
are not accepted.

register

*To receive a full refund, cancellations must be made in writing two weeks prior to the
seminar. Cancellations made within two weeks of the seminar will be assessed a 50
percent cancellation fee. Course materials will be sent after the seminar.

how many?
$10
$10
q free child care services at the Hilton (7:00 pm - midnight)
how many?

additional tickets $10 per person)

friday, june 8, 2007 (check appropriate box and enter quantity)
q box lunch — hall of fame induction
how many?
$12
$12
q 36th anniversary membership party (registration includes 2 tickets;

thursday, june 7, 2007 (check appropriate box and enter quantity)
q thursday golf
$95
$125
handicap
(attach team names, if applicable)
q free tcdla/goldstein pachanga
how many?
q free child care services at the Hilton (6:00 pm - midnight)
how many?

$50
na
$125
na

$50
$100
$125
$225

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

A060707

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

q
q

payment

TCDLA member’s signature: _____________________________________

TCDLA member’s name (please print): ____________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

phone ___________________________ fax _________________________

e-mail _________________________________________________________

city ________________________state __________ zip ________________

________________________________________________________________

street address __________________________________________________

bar admission date _____________________________________________

can’t attend/purchase materials
member cd
member book
non-member cd
non-member book

bar number ____________________________________________________

name __________________________________________________________

attendee information

The seminar is being held at the Henry B. Gonzalez Convention Center
located at 200 E. Market Street, San Antonio, Texas 78205 in Ballroom
A, on the ﬁrst ﬂoor. The entrance is located on Market Street. Parking
is available near the convention center.

meeting location

$575
$625
$300
$300
$350
$750
$800

on-site*

after 05.20.07

(circle appropriate amount

$475
$525
$200
$200
$250
$650
$700

by 05.20.07

registration/materials
member cd
member book/cd
judge book/cd
new/veteran lawyers cd**
new/veteran lawyers book/cd**
non-member cd
non-member book/cd

The Texas Criminal Defense Lawyers Association is proud to announce
its Annual Rusty Duncan Criminal Law Course. Named for the late
Honorable M.P. “Rusty” Duncan, III, of the Court of Criminal Appeals,
this course is designed to cover state law. It will address topics
covered on the Texas Board of Legal Specialization criminal law
certiﬁcation exam, as well as cases from the past year that impact
your practice today.

overview

san antonio, texas | june 07-09, 2007 | tbd cle including tbd ethics

20th annual ROCKIN’ rusty duncan
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
and through such cooperation,
education, and assistance
-to promote
justice and the common good.
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal Defense Client
Management software. We provide an all-inclusive client file at your fingertips that
also allows you to take control of your collections. With no long term contract to
sign, this is a risk free venture in attaining a more efficient and profitable law practice.
Contact Bill Baker at 1.800.820.3529 or sales@elawsoftware.com
:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental car company
in North America in terms of locations and number of cars while providing the high‑
est level of customer service. The corporate account number for TCDLA members
is 65TCDLA. You may contact your local office directly or visit www.enterprise.com.
When booking ONLINE, enter your location, date, time and corporate account #
65TCDLA. You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and
mailed annually and online directory of current TCDLA members.
:: Lawyer Locator
Online directory providing members an opportunity to list up to three areas of
specialty for public advertising.
:: Expert List
Extensive list of experts for all types of criminal cases, including investigators,
mitigation and forensics specialists.
:: Communities (listserv)
A partnership to engage community members in areas of significant decisions,
legislative and capital issues/updates, upcoming seminars and events, and more ...

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations agent that
you are with the Texas Criminal Defense Lawyers Association or give the discount
code (TCDLA) on the La Quinta web site to get the discounted rate. Visit www.lq.com
or call 1.800.531.5900.

:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.

:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing Sprint cus‑
tomers can receive the discount without interruption and new customers can receive
additional discounts on equipment.

:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for con‑
tempt of court.

1.
2.
3.
		
		

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal 		
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines such as News‑
week, New Yorker, Texas Monthly, etc. Visit www.buymags.com/attorneys.

:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for defense
lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in Voice for the
Defense magazine.

Discounted liability insurance with Joe Pratt Insurance.

:: Resources
Expansive library of research papers from renowned criminal defense lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions
including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive a
personalized certificate by mail.
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spring is here!

Spring has arrived and signaled a very busy time for all at the home office and in the field.
Final plans are in place for the Rusty Duncan seminar and annual meeting, being held at the
Hilton Palacio del Rio in beautiful downtown San Antonio. Time is up on early bird registra‑
tion but it’s not too late to sign up for the seminar. I encourage all to set your plans early as
San Antonio is fast becoming a sold out location in the summer. We are busy planning the
social events and of course the golf tournament, which will be held at Pecan Valley again this
year. The annual membership party will be a great event and will expand to include some
birthday parties. The theme will be rock and roll/oldies.

Robert Lerma

PRESIDENT’S
MESSAGE

The March board meetings in Houston went very well. The meetings were held Saturday after
the Sexual Assault seminar that boasted more than 100 plus in attendees. The organization
is running very smoothly and without any major hitches. Financially, TCDLA is very sound
and future budgeting is being carefully considered. We have again outgrown our home office
and are looking to expand to new facilities. We are looking in the Austin area since we could
not get Joseph to agree to move the home office to Cancun.
Our legislative team has been on top of the events in Austin and we have made some inroads
into things that benefit our membership. The team is hard at work for you. We will know
more later as the session progresses.
               
Thanks to all who attended my president’s retreat in beautiful Lake Tahoe. It was a great
success. Thanks to Marisol Valdez, Emmett Harris and the staff for the beautiful new look
of the Voice for the Defense and Capital Litigation Update. That is all for now. See you down
the road.
Robert J. Lerma
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TCDLA

staff directory
512.478.2514

Scholarships Available

email

phone extensions

executive director
Joseph Martinez
jmartinez@tcdla.com............................................................ 26

The Criminal Justice Section of the State Bar of
Texas announces the availability of a limited
number of scholarships for defense attorneys

assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com........................................................... 30

and prosecutors who wish to attend either the
TCDLA Rusty Duncan Short Course to be held
in San Antonio June 7-9, 2007, or the State Bar
of Texas Advanced Criminal Law Course to
be held in Houston July 23-26, 2007. Course
tuition and actual reasonable expenses not to

financial officer
Tiffany Martin
tmartin@tcdla.com............................................................... 27
director of media - print & web
Voice and website information
Marisol Valdez
mvaldez@tcdla.com.............................................................. 23

exceed $1,000 will be reimbursed upon review
and approval. Applicants must be a member
of the Criminal Justice Section, not have
attended either course within the past three
years, have never received a Criminal Justice
scholarship, and be financially unable to attend
the course without scholarship assistance.
Requests for applications must be in writing
to 909 Throckmorton Street, Fort Worth, Texas
76102, or by fax to 817.338.1020. Completed

program coordinator
seminar information
Melissa Schank
mschank@tcdla.com............................................................. 24
database manager
membership information
Miriam Herrera
mherrera@tcdla.com............................................................. 32
services clerk
publication information
Susan Fuller
sfuller@tcdla.com . ............................................................... 22

applications MUST be received by April 30,
2007, for Rusty Duncan and by June 1, 2007, for
the Advanced Course. Scholarship recipients

accountant
Judy Gonzalez
jgonzalez@tcdla.com............................................................. 25

will be notified prior to May 15th for the Rusty
Duncan course and prior to June 22nd for the
Advanced Course.

All non-scholarship attendees to the State Bar
Advanced Course who are current members

seminar planning assistant
seminar information
Denise Garza
dgarza@tcdla.com................................................................. 29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com.................................................... 21 or 0

of the Criminal Justice Section will receive a
$25 tuition discount.

capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com............................................... 806.763.9900

www.tcdla.com
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it’s all on the
website ...
Special thanks to Nicole Laborde and Jo Anne Musick, course directors from Houston for
the very successful Defending Sex Crimes Involving Children seminar held in Houston.
More than 120 participants had an opportunity to hear an exceptional line up of speakers.
This topic continues to be in high demand. Please visit our website for information about
the next Defending Sex Crimes seminar.
Special thanks to the National Legal Aid and Defender Association (NLADA) from Wash‑
ington, D.C. for allowing TCDLA and CDLP to co-sponsor their recent Life in the Balance
capital seminar held in Dallas. Special thanks to Camille Holmes, director of training and
community education, for her help. CDLP sponsored nearly 80 participants. Kathryn Kase,
Morris Moon, John Niland and Philip Wischkaemper were course directors for the two Texas
break-out tracks: Capital Appellate and Texas Trial and Habeas. TCDLA looks forward to
working with NLADA in future capital seminars in Texas.
Joseph A. Martinez

Executive
Director’s
Perspective

Thanks to the board of TCDLEI, we have a large number of scholarships for this year’s
20th Annual Rusty Duncan Advanced Criminal Course. Marisol Valdez, director of media,
print and web, has been working on an updating the Voice for the Defense magazine. We
will be rolling out the new look in the May issue.
Our new line of TCDLEI merchandize is available. We will have the full line of items at all our
future seminars until they run out. Items can also be purchased online on our website. Re‑
member every dollar goes toward a scholarship for a lawyer to attend a TCDLA seminar.
You can now update your member profile (change of address, email, etc.) on our website.
You can also pay your dues and register for seminars online, plus you purchase all TCDLA
and TCDLEI publications online.
We anticipate moving all our information onto our website. This should make more quality
legal information available to our members.
Good verdicts to all!
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April 12, 2007
Phone Seminar
Topic TBD
April 19-21, 2007
TCDLA: Mastering Scientific Evidence in DUI /DWI Cases
co-sponsored with National College for DUI Defense
Dallas
May 1, 2007
CDLP: Indigent Defense
El Paso
May 4, 2007
CDLP: Indigent Defense
Dallas
May 11, 2007
CDLP: The Unpopular Client and the Media: Moving the
Defense to the Side of the Angels or
How to Change the Subject
Houston
co-sponsored with the Harris County
Criminal Lawyers Association
June 7-9, 2007
TCDLA: 20th Annual Rusty Duncan Advanced
Criminal Law Short Course
San Antonio
June 8, 2007
CDLP, TCDLEI and Executive Committee Meeting
San Antonio
June 8, 2007
TCDLA: Annual Membership Party
San Antonio
June 9, 2007
TCDLA Board Meeting
San Antonio
July 12-13, 2007
CDLP: Operation Texas Freedom
South Padre Island

July 14, 2007
TCDLA, CDLP, TCDLEI Board Orientation
South Padre Island
July 20, 2007
CDLP: Operation Texas Freedom
Nacogdoches
July 26-28, 2007
President’s Retreat
Santa Fe, New Mexico
August 10, 2007
CDLP: Operation Texas Freedom
San Angelo
August 17, 2007
TCDLA: DWI - Top Gun
Houston
September 6-7, 2007
TCDLA: TBD
Ft. Worth
September 9, 2007
TCDLA, CDLP, TCDLEI Board Meetings
Ft. Worth
September 20, 2007
Phone Seminar
October 4-5, 2007
CDLP: Forensics
Dallas
November 2-3, 2007
TCDLA: Stuart Kinard Memorial Advanced DWI
San Antonio
November 15-16, 2007
Capital Murder
South Padre Island
December 6-7, 2007
Voir Dire | TCDLA, CDLP, TCDLEI Board Meetings
Dallas

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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“why do texans
love the
death penalty”
Do they hope to bring the victims back? Do they hope to bring closure to the survivors? Do
they hope for deterrence? Do they believe that Scripture demands it?
If resurrection could be achieved, maybe it would be worthwhile. However we have no
evidence that such has ever occurred or will ever occur as the result of an execution. So
that’s not it.
Are they so gullible that they actually buy the State’s fiction of “closure”? In the face of a
tragic, senseless death of a loved one you will carry that wound with you to the grave. You
may gradually achieve the ability to get through a day and live, but never without the memory
of what happened. There is no credible evidence that closure occurs. Nor does the research
establish it. That deal will not “close” this side of eternity. So that’s not it.

Emmett Harris

EDITOR’s
COMMENT

They might hope to deter crime. I’m for that. You’re for that. We’ve certainly made the point
by now that people are executed in Texas for capital murder. Texas is consistently at or near
the head of the pack of states which zealously execute their citizens. No one in his right
mind could doubt the risk of a death sentence for committing capital murder. Of course, if
one is not in one’s right mind he doesn’t belong on the row in the first place. The threat is
there, yet capital murders keep occurring. There is no reasonable, rational basis to believe
that we’re deterring anything. Nor does the research establish it. So that’s not it.
If you’ve ever interviewed a single panel of prospective jurors in a capital case, I guarantee
that you’ve heard it. “You know the Bible says an eye for an eye.” Well, bless our hearts, we
do live on the western end of the Bible belt. Does that excuse the self-righteous, myopic
quoter of a single Old Testament verse for ignoring the subsequent Biblical message of grace,
forgiveness and redemption? Nope. The eye for eye group apparently missed what Jesus,
himself, said about the eye deal. It’s in Matthew 5:38. You can look it up. This scriptural
excuse is nothing more than an attempt to clothe an otherwise motivated desire to kill with
credibility. So that’s not it.
What really is happening is that the State is getting away with playing on these fictions,
and jurors are buying it. What the State is really saying is that in our advanced, enlightened
society we cannot come up with any better solution for one death than causing another
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one. Sounds like the Middle East doesn’t it? That, says the State, is who we are. When one person dies, another one must, and
only that will clean the slate. That is vengeance, nothing less. The eye for eye group might check and see to whom their Bible
says vengeance properly belongs.
We ought to know better. Our society ought to be better. We must constantly fight to remind it of that. We need to be shouting
from the roof tops that: It will not bring back the victims; it will not bring closure to the survivors; it will not deter murder; it is
not required by scripture; it is just vengeance which has a brutalization effect; and, by the way, what it does with great success is
cost the counties unanticipated tons of money in indigent cases.

Become a

Fellow or a
Super Fellow

TCDLEI has created an endowment program to ensure continuing legal
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yet another
“use” of a
firearm issue

For today’s quiz, the question is this: Is it a violation of 18 U.S.C. §924(c)(1)(A) to receive
a firearm in exchange for drugs? If you have been reading the opinions of the Supreme
Court and the United States Court of Appeals for the 5th Circuit, there is a temptation for
you to say, “Yes, you goose, of course it is — and it has been the law in our Circuit since at
least 1994.” See United States v. Zuniga, 18 F.3d 1254 (5th Cir. 1994) and United States v.
Ulloa, 94 F.3d 949 (5th Cir. 1996).

F.R. “Buck” Files, Jr.

On February 26, 2007, the Supreme Court granted certiorari in Watson v. United States,
___ S.Ct. ___, 2007 WL 559880 (U.S.) and I now have some concern as to whether the law
is as clear as I thought it was. Surprisingly, there is a significant split in the Circuits on
this issue: The 1st, 3rd, 4th, 5th, 8th and 9th Circuits have held that receiving a firearm in
exchange for drugs is a §924(c)(1)(A) violation. The 6th, 7th, 11th and D.C. Circuits have
held that an individual may not be convicted of a §924(c)(1)(A) violation based on the
mere receipt of a firearm in exchange for drugs.
The question presented for review in Watson is as follows:

FEDERAL
Corner

18 U.S.C. §924(c)(1)(A) criminalizes the ‘use’ of a
firearm during and in relation to a drug trafficking
offense and imposes a mandatory consecutive sentence
of at least five years’ imprisonment. In Bailey v. United
States, 516 U.S. 173 (1995), this Court held that ‘use’ of
a firearm under §924(c) means ‘active employment.’ Id.
at 144. The question presented in this case is:
Whether mere receipt of an unloaded firearm as
payment for drugs constitutes ‘use’ of the firearm
during and in relation to a drug trafficking offense
within the meaning of 18 U.S.C. §924(c)(1)(A) and
this Court’s decision in Bailey.
Watson v. United States, 2006 WL 309548 (Petitioner’s Brief).
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Watson is a case from the United States 5th Circuit. The
facts were not well developed in the panel’s per curiam opinion;
however, they are well set out in the government’s brief:
As stipulated in the plea agreement, in
November 2004, law enforcement officers,
assisted by an informant, were investigating
petitioner’s drug trafficking and firearm
activities. Pet. App. 8a. Petitioner had
previously been convicted of two state
felony offenses. Id. at 11a. Petitioner told
the informant that he wished to purchase a
firearm to protect himself against robbers. Id.
at 9a. When petitioner asked the informant
how much the firearm would cost, the
informant replied that he did not know, but
that his source would be willing to exchange
the firearm for drugs. Ibid. Petitioner advised
the informant that he would be willing
to trade drugs for the firearm, and they
arranged an exchange. Ibid.
On the day of the transaction, the informant
and an undercover agent met petitioner
outside petitioner’s residence. Petitioner
exchanged 24 dosage units of oxycodone
hydrochloride for a “Desert Eagle” .50 caliber
semi-automatic pistol. Pet. App. 9a. After the
exchange, agents apprehended petitioner
and found the pistol in his vehicle. Ibid.
Law enforcement officers found additional
firearms and controlled substances in a
subsequent search of petitioner’s residence.
Id. at 9a-10a. Petitioner informed the agents
that he had prescriptions for the controlled
substances, and that he sometimes sold his
prescribed drugs to raise extra cash. Id. at
10a. Petitioner also told the agents that he
purchased the Desert Eagle pistol as a means
to protect his drugs and his other firearms
from theft. Id. at 10a-11a.
Watson v. United States, 2007 WL 244975 (Brief of the
United States).
Watson was indicted in the Middle District of Louisiana
for violations of 21 U.S.C. §841(a)(1), 18 U.S.C. §924(c)(1)(A)
and 18 U.S.C. §922(g)(1). He entered into a plea agreement
upon the above stipulated facts and agreed to plead guilty to
all counts of the indictment; however, he reserved his right to
appeal whether, as a matter of law, the stipulated facts would
support a conviction for the use of a firearm during and in
relation to a drug trafficking offense.

The district judge held, under 5th Circuit law, the stipulated
facts were sufficient to support Watson’s guilt; thereafter, Watson
appealed his §924(c)(1)(A) conviction. The 5th Circuit affirmed
Watson’s conviction based on Circuit precedent, citing Zuniga,
supra and Ulloa, supra. United States v. Watson, 191 Fed.Appx.
326 (5th Cir. 2006).
Many lawyers who represent defendants in federal criminal
cases would probably say that the Supreme Court had already
written on this issue – and they would be close to being correct.
In Smith v. United States, 113 S.Ct. 2050 (1993) the Court was
presented with the “flip side” of this issue; i. e., whether trading
a firearm for narcotics is a violation of 18 U.S.C. §924(c)(1)(A).
The facts in Smith were these:
Upon arriving at Hoag’s motel room, the
undercover officer presented himself to
petitioner as a pawnshop dealer. Petitioner, in
turn, presented the officer with a proposition:
He had an automatic MAC-10 and silencer
with which he might be willing to part.
Petitioner then pulled the MAC-10 out of a
black canvas bag and showed it to the officer.
The officer examined the gun and asked
petitioner what he wanted for it. Rather
than asking for money, however, petitioner
asked for drugs. He was willing to trade his
MAC-10, he said, for two ounces of cocaine.
The officer told petitioner that he was just
a pawnshop dealer and did not distribute
narcotics. Nonetheless, he indicated that he
wanted the MAC-10 and would try to get the
cocaine. The officer then left, promising to
return within an hour.
Rather than seeking out cocaine as he had
promised, the officer returned to the Sheriff ’s
Office to arrange for petitioner’s arrest.
What is interesting about Smith is the Court’s parsing of
the term “to use:”
Webster’s defines “to use” as “[t]o convert to
one’s service” or “to employ.” Webster’s New
International Dictionary 2806 (2d ed. 1939).
Black’s Law Dictionary contains a similar
definition: “[t]o make use of; to convert to
one’s service; to employ; to avail oneself of;
to utilize; to carry out a purpose or action
by means of.” Black’s Law Dictionary 1541
(6th ed. 1990). Indeed, over 100 years ago we
gave the word “use” the same gloss, indicating
continued on page 19
April 2007 VOICE FOR THE DEFENSE 13

Computer
Forensics:
A Science
or an Art
By Wayne Marney

A

s a retired 22 year
police veteran,
including eight
years as a detective
in a computer
crimes unit, I have seen almost
every imaginable crime having a
computer related element. I have
been an instructor in computer
forensics since 1997 and a past
member of the board of directors
of the largest law enforcement
training organization (IACIS) in
the world.
Today, academia and the courts consider computer forensics a science, but is it really? This article will examine that question
and discuss the current environment in which most attorneys will find themselves when defending cases involving computer
evidence. The focus will be on criminal cases, but this discussion is equally applicable to civil litigation.
Is computer forensics a scientific inquiry or an art? Texas House Bill 1068, Section 2. Article 38.35 states a forensic analysis “does
not include: (C) digital evidence.” As you will see, once an exact image of the electronic media has been made, scientific standards
assume a limited role and the art begins. The data found and conclusions drawn can vary dramatically completely dependant
on the skill and or agenda of the examiner. Computer forensics can and does provide answers to key issues in criminal and civil
litigation. Results from such an exam have to be vetted because they also commonly tar individuals with incomplete exams and
inaccurate findings.
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Some relevant factors that affect the results of an exam are:
(a) Investigative experience, e.g., does the examiner
have enough background to know the elements of
the offense, experience with human behavior, what
culpable mental state needs to be proven, if necessary,
recognize a conspiracy, recognize improper evidence
handling procedures;
(b) Most examiners do proceed with ethics and
attempt to be impartial in their exams. Unfortunately,
peer pressure and the “thin blue line” mentality does
exist. Computer Forensics is not a discipline that
embraces open peer review, but keeps things very
proprietary/trade secret. Does the examiner have a
vested interest in the outcome of the case; is s/he the
case agent or is s/he evaluated on how many cases are
indicted versus not filed? As you will see, this leads
to fixation on the indictments and not a scientific
impartiality looking for the truth, and includes both
inculpatory and exculpatory facts. Or are examiners
just advocates, shading things for the home team?
(c) Knowledge of the rules of evidence;
(d) Forensic computer training and certification
is only the beginning; it doesn’t make the examiner an
expert as case studies show.
Computer evidence rarely stands on its own merit; it requires
a thorough human based investigation. Without a good
“gumshoe” investigation, the forensic examiner can rarely say
who was sitting at the keyboard. Unless physical custody of
the computer removes other people as suspects, only a solid
investigation can establish culpability. Is scene documentation
haphazard? This is a major weakness with many cases. Finally,
confirming the chain of custody is the most crucial element in
a defense. Once the computer evidence is admitted at trial, it
then becomes an issue of “what is, is.”
Certified computer examiners are required to adhere to a code
of ethics that requires an honest review and portrayal of the
evidence. It is improper to mislead the unwary or computerilliterate person about the nature of computer evidence or
the weight that should be given to one piece of evidence over
another. A forensic computer examiner does not have the luxury
of speculation because (1) the computer hard drive either has
the data on it or it does not, and (2) either the forensic examiner
makes the correct conclusion based on reproducible testing
or s/he does not. Computer evidence by itself isn’t all that
conclusive (other than the obvious). There are so many ways that
the condition of the data can change. Conclusions from just the

data are restricted. However, once a person makes a statement
as to his or her actions, then the computer evidence can rise up
and empirically prove or disprove that statement.
We will now leave the perfect world and enter today’s world of
computer forensics. A computer leaves behind all the elements
that most people associate with a common crime scene, e.g.,
the body, finger prints/DNA, trace evidence, the smoking gun,
confessions, witness statements, neighborhood canvasses, etc.
On a computer hard drive these elements take the form of
user files, log files showing actions or accesses to web sites, IP
addresses, file fragments, intellectual property (where the mere
presence of certain files is the smoking gun), email and email
address books of other contacts. Almost all examiners try to be
fair and accurate, but many times, they miss the mark.
An Expert or Just an Investigator? Issues with
Certifying Forensic Computer Examiners
Unlike traditional crime labs, there are few certification
programs for computer forensics. Moreover, none are accredited
by an outside organization. The overarching issue is, where
does the science stop and the investigation begin? Traditional
crime lab technicians know in advance what they are testing for,
e.g., blood spatter, shell casing mark identification, controlled
substance testing. For example, ASCLAD1 testing follows
stringent testing procedures using specific order of occurrence
of testing, reagents, equipment, etc. As they try and apply
standards computer forensics only chain of custody procedures
translates from standard forensic labs.
My experience has been that a majority of all examiners
claiming to do computer forensics are investigators without
being experts. They are similar to the homicide detective who
finds a shell casing on the floor. He can testify as to when and
where he found the shell casing, but he cannot testify about any
extractor marks, firing pin marks, ballistic comparisons, etc.
The same logic extends to the person conducting the forensic
examination. That person must demonstrate that s/he is in fact
an expert; otherwise s/he must be limited to testifying only as
to where data was found.
Part of what makes a forensic examiner an expert is training.
A person claiming to have received training needs to be voir
dired to determine if s/he possesses the necessary functionality
knowledge about the operating system or program involved
before an opinion is given. Here we come full circle, because
without this knowledge how can you look for Brady material?
When I refer to Brady material, I mean reasonable alternatives
or conditions that change the focus of the evidence. I do not
mean the electronic equivalent to a “bushy-haired stranger,”
the omnipresent “unknown network hacker.” Courts have
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dismissed the defense’s attempts to present mere possibilities
or theories of third party responsibility without a showing of
actual occurrences.
Many examiners are neither able to articulate how their forensic
software creates its image nor have they personally validated the
accuracy of what it displays. Many have not taken the steps to
validate their forensic software even though they are trained
in how to validate their methodology. Many can only describe
how the forensic program displays an item, but not how the
item was originally created or stored. In one case on the East
Coast, a federal prosecutor painfully pointed out that the defense
examiner didn’t know what was taking place with the data and
was nothing more than a “script kiddie.” This is a derogatory
term originating from the hacking community and applied
to people who only know how to push the Enter key to run a
“script (is a set of actions)” but who in fact do not understand
the underlying functionality.
These types of examiners are no different from any other
investigator and should not be allowed to give opinions.
Utilizing these automated forensic tools often masks the limited
skill of an examiner. Attorneys focus on specific areas of the law
to practice; the forensic computer field is no different and has
its own specialties. Anyone can “find things;” however, it takes
a detailed understanding of what artifacts are left behind when
a computer operator uses a computer in order to prove intent
or to find Brady material. It takes a detailed understanding of
this functionality to accurately explain what steps occurred for
the data to be in the condition in which it is found.
Forensic Certification Process Isn’t Always the
Same
Mellon v. IACIS, Case No. 03-10171 (2003), Benton County
Circuit Court, Oregon. This case highlights the need to
thoroughly vet a person’s qualifications as listed on his or
her Curriculum Vitae. Obtaining a certification does not
automatically qualify someone as an expert. This court hearing
brought to light the perceptions of special treatment when
seven people with the older DOS Processing Certification
were awarded the new CFCE certification without doing the
same level of work. The board voted to award the newer CFCE
certification to the seven with two of the seven being board of
directors. The hearing also brought out an act of alleged cheating
by a member of the board of directors in the first upgrade to
CFCE certification process.
Disclosure of Brady Material
Under Brady v. Maryland 373 U.S. 83(1963), the prosecution
is required to disclose to the defense any evidence of an
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exculpatory or impeaching nature as it relates to guilt or
punishment. Does this turnover of Brady material actually
occur in practice? Yes, but is not consistently addressed as case
studies show. My experience has been that the fabled “Cops vs.
the Dark Side (defense)” mindset of many in law enforcement
does play a role that results in overlooking or minimizing Brady.
Where Brady material is concerned, it is irrelevant as to whether
the omission is unintentional or deliberate. On a number of
occasions I have heard the statement that referred to a certain
forensic examiner who left law enforcement as having gone to
the “Dark Side.” Several years ago, one of the original board
members of IACIS attempted to get a member removed from
the organization when it was discovered that the individual was
doing defense work (the attempt was not successful).
As I approached retirement and began informing people that I
was going to accept defense work, not only was I the recipient
of similar accusations, but I was pointedly asked in one
conversation if I would “take a bite out of an IACIS member?”
When I replied “yes, if they did a poor job,” the person expressed
disbelief that I would do such a thing; bad job or not. It is this
mentality: the focusing so fiercely on a predetermined outcome
(the indictment), that results in Brady material being overlooked by many examiners.
The following are a few examples:
State of Florida v. Lem Eng, No. 04-CF-15354, 9th Jud. Circ.
Orlando, FL
Orange County Sheriff ’s office responds to Circuit City where
Mr. Eng attempted to get his computer repaired. Employees
surfed the files on the drive and found 68 images of true child
pornography. The sheriff ’s office examiners confirmed the
presence of the child porn but made no effort to address Brady
material in their exam; Mr. Eng is indicted. A defense review
reveals clear exculpatory facts that Mr. Eng:
1. Was at work when the files were saved to his hard
drive at home.
2. The porn did not come from Internet activity, but
was saved via networked media as part of a mass copy
of six directories and more than 300 other files.
3. None of the 68 images of child porn were viewed
prior to the store employees’ custody and actions. See
United States v. Romm No. 04-10648 D.C. No. CR-0400216-PMP(PAL). Opinion states in substance that
child porn found only in the Internet browser cache
folders can be proof of knowledge and possession
when those accesses can be shown as deliberate acts.
4. The examiner failed to identify the password

protected user profile (not Mr. Eng) that was being
used at the time the files were saved to the hard drive.
There was no evidence of knowledge or viewing by
Mr. Eng. He was found not guilty.

pornography. At time of discovery when asked about any Brady
material on the hard drive, the police examiner, Sgt. Jones stated
“it wasn’t his job to find defense stuff.” The forensic exam failed
to note:

State of Florida v. Steven Shurgard, Case No. 02CF009008A,
02CF010675, Division H
The city of Temple Terrace police department went to Steven
Shurgard’s home on a pretext “knock n talk” when the brother
came from Illinois with a restraining order regarding Shurgard’s
months old threats to kill his father over childhood molestation.
Only the Sherriff ’s Office can serve restraining orders. They
used this pretext to take Mr. Shurgard into custody on a police
officer hold, over something that happened over six months
prior, to be evaluated for danger to the public. They seized his
computer under “exigent circumstances.” While Temple Terrace
PD had his computer for eight days, the officers (not being
trained in forensics) conducted an exam on the original hard
drive, then deleted the recent “link files” that documented their
actions causing severe spoliation/tampering before sending
the computer to the Florida Department of Law Enforcement
computer section. The state examiner then failed to mention
in her report about the spoliation\tampering of Mr. Shurgard’s
computer.

1. There was no evidence that the movie clip was ever
viewed by a user.

United States v. Jeffery Tobin, No. 05-20529-CR-JLG Southern
District of Florida
The tragedy of Mr. Tobin begins when a search warrant in San
Diego revealed that his roommate’s email address was identified
as the source of sent child pornography. At the time of seizure
at Mr. Tobin’s home in Florida, he admitted being responsible
for any child porn on the computer in order to protect his
dying partner. His partner was originally the only person
indicted. When the partner died of AIDS, the government no
longer had an indicted person, so they indicted Mr. Tobin for
possession and transmission of the child porn. They noted that
the partner was out of town on the date the email was sent with
child porn.
At trial, the FBI examiner admitted he wasn’t aware that Mr.
Tobin’s computer had no computer activity of any type on the
date the email (AOL) was sent to San Diego. They also failed
to obtain the AOL records to show the point of access to the
account. He was found not guilty of transmittal and guilty of
possession due to the initial admission. During this time he was
diagnosed with terminal bone cancer.
State of Oregon v. Randall Cole, Multnomah County Circuit
Court Feb 2005
Mr. Cole was indicted for filming three teenage boys engaged
in sex acts. The Portland Police Bureau computer forensic
examiner presented evidence that out of more than 200 movie
clips of adult pornography, only one file was that of real child

2. The CP movie clip was part of a mass peer to peer
network download of 20 other files that took more
than nine hours.
3. Was deleted in a block of 10 files. This established
the user was working with blocks of files. He was
found not guilty on the Internet downloaded child
pornography charge.
Chain of Custody Issues
For the purposes of the following discussion, the probable
cause issues prior to the forensic examiner’s involvement will
be omitted. Depending on the type of case the players, in order
of appearance, are as follows:
Prosecution: law enforcement investigator, forensic examiner,
prosecutor
Defense: defendant, defense counsel, forensic examiner
This order of appearance causes different kinds of problems in
litigation. It is common knowledge that the defense is playing
a catch-up game after the indictment and discovery begins.
This brings us to the first area needing close scrutiny: chain
of custody.
As an attorney, how do you know if a demur to the search or
seizure exists? Only by examining the original evidence and
chain of custody documents can this be determined. Normally,
photo copies of evidence transmittal forms are discovered that
are created early in the case and frequently don’t have all the
current accesses to the evidence. Accepting a government’s
proffer of examining only a forensic copy of the defendant’s
computer prevents discovery of improper evidence handling
and/or malfeasance during the forensic examination.
Doing the Discovery Two-Step: Adam Walsh Act is a
Federal Court Trial Procedure
One of the ways the “Cops versus the Dark Side” resistance
manifests itself is at the time of discovery. Across the country,
it is common for local law enforcement to resist discovery,
particularly in child pornography cases. The discovery two-step
is the systematic attempts to frustrate legitimate review of the
evidence by the defense team. Since the passage of the Adam
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Walsh Child Protection Act of 2006 police are withholding
direct discovery to the defense and in practical terms limits the
examination to a few days. They are requiring a defense expert
to go to the police station to conduct the exam. The cost of the
forensic exam goes up dramatically and prevents indigent clients
from receiving a fair trial caused by the government-created
obstacle of restricting access to the defense expert. Even state
agencies are now using this act to refuse discovery of hard drives
in child pornography cases.
The Adam Walsh Act provision is a federal trial procedure and
doesn’t apply to state courts as ruled in the Missouri Appeals
Court — State of Missouri ex rel. Matthew Tuller, Relator, v. The
Honorable William C. Crawford, Respondent.
A defense attorney is an officer of the court, whose expert be‑
ing involved in a court proceeding with no criminal intent is
no more susceptible to inappropriate use of evidence than the
prosecution team. Until the Adam Walsh act, a protective order
and the reasoning of United States v. HILL, 322 F. Supp. 2d 1081;
D.C. AK 2004 which clearly articulates all the reasons why a
defense team should be given full discovery, ruled the day and
addressed the concerns of those involved.
On the federal side, the January 2007 decision United States
v. Knellinger, US DIST CT, EASTERN DIST. OF VIRGINIA,
Criminal No. 3:06cr126 found that requiring defense experts
to conduct their analysis within the police station was not
“reasonable access” and ordered the discovery of a copy of the
forensic image with an executed protective order to the defense
expert.
The next move towards fairness with computer evidence is the
case United States v. Kuchinski, US 9th Circuit, No. 05-30607 D.C.
No. CR-04-00149-RFC in limiting what evidence can be used to
increase the score on the Federal Sentencing Guideline matrix.
In the past, once a plea or conviction was obtained involving
child pornography, the prosecution would count up all the files
located on a hard drive (even though not presented at trial) and
use them to increase the sentencing guidelines. Kuchinski curbs
this practice by restricting evidence that had been deleted or in
the Internet cache where no facts demonstrate the defendant
was (a) aware of their existence or (b) attempts were made to
access them, unlike United States v. Romm where such knowledge
was established.
Forensic Computer Specialties
In general, there are two different disciplines within computer
forensics that require different skills. The first is system
intrusions (network attacks, e.g., hacking). The second is data
recovery based. In order to prove intent, the examiner must find
deliberate acts by the computer operator with Brady material
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being ruled out. The latter has been an afterthought and occur
infrequently only when forensic findings are vetted for accuracy
as we have seen with a few case studies.
Testifying in Regards to Computer Evidence
Many people are taking minimal computer forensic training
and begin conducting forensic exams of computer evidence
with little or no peer review. Daubert hearings are not being
conducted to determine if the examiner does have the
functionality knowledge about the issues involved in the case
before they are allowed to give an opinion as an expert. Courts are
accepting people as experts with only the most minimal training
and experience by showing that some form of forensic training
has been taken. In the case of State of Washington v. Degroff,
Case no. 02-1-960-7 (2003), a child sex abuse/pornography
trial, the defense expert used EnCaseTM in her examination of
a Macintosh computer. Testimony demonstrated that she was
unfamiliar with the Macintosh environment, file system and
used Windows terminology.
Beware of the “data dump” examination that is common within
the law enforcement community caused by inexperience or
over-worked examiners who resort to just finding things
without providing proof of intent. Their case loads have created
a policy to do superficial evidence searches betting that few cases
will be contested. On the civil side, just because you find an
examiner working for a large accounting firm or other business
doesn’t mean that person has the necessary investigative skills
for a case. They rely on the attorney to tell them what evidence
to collect rather than the forensic examiner taking the issues of
the case and finding the relevant evidence. Attorneys have been
at the mercy of their own misconceptions of what evidence
is available to prove their cases and relying on their own
computer skills to guide them. Consequently, Brady material
is frequently missed, as well as other possible suspects. The
examiner’s ignorance of rules of evidence can lead to sanctions
from the court. Conversely, if the forensic examiner is a strong
investigator, he must understand what he does not know about
computer science so he can seek answers.
Conclusion
Computer forensics is a complex issue and I am stretching
the bounds of brevity in this paper. I’ll close with some steps
that would have rescued many cases. Current discovery laws,
including the new changes to the federal discovery procedures,
do not prevent the defendant from continuing to use the
computers after they become a target of discovery. Remember,
eDiscovery does not take into consideration forensic issues,
it is an active file data dump and can very well not collect the
evidence you need to win. In a civil case, at the time of first
filing, obtain a protective order that stops the use of suspected

computer equipment until it has been forensically imaged or
protected. This freezes in time the condition of the data and
prevents destruction of that one piece of data that might make
your case by continued use. Create forensic images of everything
relevant; you don’t have to examine all the images in a case, but
at least you have protected the data from destruction. Always
involve a forensic examiner at the first hint that there may be
computer-related evidence.

endnote
1 ASCLAD – American Society of American Crime Laboratory Directors

Wayne Marney recently retired from the Oregon
State Police were he was a detective in computer
crimes for eight years. He is recognized nationally as an expert in Texas, Florida, Oregon,
Washington, New York and US District Court,
having performed more than 600 examinations
in both the criminal and civil arenas, as well as
having served as a trainer, speaker and author of
manuals discussing technical aspects of electronic
evidence. Mr. Marney has a national practice and
can be reached at 214.605.1338; his email address
is wmarney@cfsiusa.com.
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that it means “ ‘to employ’ ” or “ ‘to derive
service from.’ ” Astor v. Merritt, 111 U.S. 202,
213, 4 S.Ct. 413, 419, 28 L.Ed. 401 (1884).
Petitioner’s handling of the MAC-10 in this
case falls squarely within those definitions.
By attempting to trade his MAC-10 for the
drugs, he “used” or “employed” it as an item
of barter to obtain cocaine; he “derived
service:” from it because it was going to bring
him the very drugs he sought.
The Court held that the exchange of a gun for narcotics
constituted “use” of a firearm “during and in relation to ...
[a] drug trafficking crime” within the meanings of 18 U.S.C.
§924(c)(1)(A).

an operative factor in relation to the predicate
offense.
The language of §924(c)(1), supported
by its history and context, compels the
conclusion that Congress intended “use”
in the active sense of “to avail oneself of.”
To sustain a conviction under the “use”
prong of §924(c)(1), the Government must
show that the defendant actively employed
the firearm during and in relation to the
predicate crime.
United States v. Bailey, 116 S.Ct. 501
It is, of course, impossible to predict what the Justices of
the Supreme Court will do in Watson; however, I learned long
(1995).
ago never to ignore the wisdom of the Hon.
Henry Politz, a
former Chief Judge of the United States Court of Appeals for
the Fifth Circuit. In Ulloa, supra, he dissented – and, as usual,
what he wrote makes sense:
I disagree with the majority on the merits
of this appeal. Bailey clearly requires “active
employment” of the firearm. In the case at
bar, however, the firearm was exclusively the
passive object of Ulloa’s actions. It cannot be
gainsaid that one may “use” a firearm without
“possessing” it at the moment of use, but I am
persuaded beyond peradventure that there
must be some showing that the defendant
exercised actual dominion over or otherwise
meaningfully manipulated the weapon.
Absent such a showing, there is nothing
more than a firearm present at a transaction
involving illegal drugs, a circumstance that,
without more, does not state an offense under
section 924(c)(1). I perceive a meaningful
difference between bartering “with a firearm,”
which Bailey and Smith expressly place
within the ambit of section 924(c)(1), and
bartering “for a firearm,” as is the situation
presented herein.
Maybe the question in Watson should be, “Did Judge
Politz get it right — 11 years ago?”

As we are all aware, the Court again looked at §924(c)(1)(A)
and considered the word “use” within the context of the stat‑
ute:
We agree with petitioners, and hold that
§924(c)(1) requires evidence sufficient to
show an active employment of the firearm by
the defendant, a use that makes the firearm
April 2007 VOICE FOR THE DEFENSE 19

WHEN YOUR CLIENT’S RIGHT
TO COMPULSORY PROCESS
POTENTIALLY CONFLICTS WITH
A WITNESS’ PRIVILEGE AGAINST
SELF-INCRIMINATION
by Adrienne Dunn
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The Law

the co-defendant’s willingness to testify at a separate trial. 5

Pursuant to the Sixth Amendment to the United States

When preparing the motion to sever, avoid mere conclusory

Constitution, your client has the right to compel testimony and

statements. In Rajski v. State, the 14th Court of Appeals affirmed

evidence in defense of her case. Repeatedly, the United States

the trial court’s denial of the motion to sever because it lacked

Supreme Court has reiterated the fundamental value of the

specific evidence of prejudice, and instead, simply stated the

compulsory process. “The right to offer testimony of witnesses,

defendant was barred from calling the co-defendant as a

and to compel their attendance if necessary, is, in plain term.

witness due to constitutional limitations. Id. As an example of

the right to present a defense [.]”1 As the Court noted in United

adequate evidence supporting the motion to sever, look to Tifford

States v. Nixon:

v. Wainwright, 588 F.2d 954 (5th Cir. 1979). There, an attorney
defendant was indicted for aiding his clients to avoid detection

We have elected to employ an adversary

and arrest in a scheme to cash forged checks. The 5th Circuit on

system of criminal justice in which the parties

a federal writ of habeas corpus, held the denial of the attorney’s

contest all issues before a court of law. The

motion to sever violated due process. The attorney defendant

need to develop all relevant facts in the

provided sufficient evidence of prejudice through affidavits of the

adversary system is both fundamental and

co-defendants expressing their willingness to testify the attorney

comprehensive. The ends of criminal justice

knew nothing of the scheme.

would be defeated if judgments were to
be founded on a partial or speculative

If your motion requesting separate trials is granted, in order

presentation of the facts. The very integrity

to ensure the co-defendant is relieved of the constraints of the

of the judicial system and public confidence

Fifth Amendment, you must request the co-defendant be tried

in the system depend on full disclosure of all

first pursuant to 36.10. TEX. CODE CRIM. PROC. ART. 36.10.

the facts, within the framework of the rules
of evidence. To ensure that justice is done,
it is imperative to the function of courts that
compulsory process be available for the
production of evidence needed either by the
prosecution or by the defense.

2

All persons, including witnesses in a criminal case, have
the right to withhold their testimony if testifying would tend to
incriminate them. In other words, all persons have the right to
“plead the Fifth.” Of course, the risk of incrimination must be real
before the privilege may be invoked. 3

When “Pleading the Fifth” May Lead to a
Conflict

When Seeking Testimony of Unindicted Persons or Co-Defendants with Separate Trials
A more unusual interesting situation arises when your client
seeks testimony either of a non-indicted person or a co-defendant
with a separate trial. When a conflict arises between the
accused’s right to compulsory process and the witness’ privilege
against self-incrimination, the 5th Circuit, as well as at least several
of Texas’ Courts of Appeal, hold the Sixth Amendment yields to
the Fifth Amendment.6 However, just because the witness says
the testimony is privileged does not make it so. Thus, as counsel for
the accused, you should subpoena the witness and then object
when she claims her testimony will incriminate her. 7
In determining the validity of the privilege, the Fifth Amendment

Usually, a conflict arises when jointly tried co-defendants seek
a severance in order to enable one co-defendant to testify on

claim must be judged by the standards set forth in Hoffman v.
United States, 341 U.S. 479, 486-87 (1951).

behalf of another. We know in a joint trial one defendant cannot
subpoena the other defendant to testify. Doing so would clearly

The witness is not exonerated from answering

infringe on the co-defendant’s privilege against self-incrimination.

merely because he declares that in so doing

However, in this situation you can request separate trials based

he would incriminate himself — his say-so

on TEX. CODE. CRIM. PROC. ART. 36.09. As the movant, you must

does not of itself establish the hazard of

show “a joint trial would be prejudicial” to your client. In other

incrimination. It is for the court to say whether

words, your client would be prejudiced because she wishes to

his silence is justified ... and to require him to

elicit exculpatory testimony from the co-defendant, but the

answer if “it clearly appears to the court that

co-defendant intends to invoke her Fifth Amendment privilege

he is mistaken” ... To sustain the privilege, it

against self-incrimination. In order to show a joint trial would be

need only be evident from the implications of

prejudicial to your client, you must demonstrate: (1) a bona fide

the question, in the setting in which it is asked,

need for the testimony; (2) the substance of the desired testimony;

that a responsive answer to the question or an

(3) the exculpatory nature of the testimony and its effect; and (4)

explanation of why it cannot be answered

4
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might be dangerous because injurious

would incriminate him through the testimony of the police officer

disclosure could result. (citations omitted)

and the defendant.17 Also, privilege was properly invoked in
Grayson v. State where the witness was indicted for events arising

It is the trial court’s responsibility to make an inquiry into the
validity and scope of the witness’ Fifth Amendment assertion.

from the same transaction as the defendant’s charged conduct
and the witness was scheduled for trial the following week.18

Therefore, once you have objected, the responsibility lies with
the court. The reason for this is clear: If courts “accept Fifth

Because the privilege will only apply to certain questions, if it

Amendment claims at face value, [ ] that would allow witnesses to

applies at all, simply relying on the word of the witness’ attorney

assert the privilege where the risk of self-incrimination was remote

may not be enough to establish privilege. Instead, the trial court

or even nonexistent, thus obstructing the functions of the courts.”8

will still need to conduct an inquiry into the validity and scope of

Furthermore, it is reversible error for the trial court to do so.9

the assertion. In Goodwin, the 5th Circuit reversed the convictions
of all three defendants where the trial court simply accepted the

The 5th Circuit has provided guidance on how the trial court

statements from the witnesses’ attorney that the testimony of the

should proceed when such a situation arises. Normally, the judge

clients would incriminate them. 625 F.2d at 700. However, beware:

will conduct a hearing in chambers outside the jury’s presence.10

In Ross v. State, the Court of Criminal Appeals held that once the

The witness must state in “general terms the basis of the liability

trial court was notified by the witness’ attorney, once the witness

actually feared.” The description must be adequate enough so

intended to invoke the Fifth Amendment privileges, no further

that the judge can determine “whether the fear of incrimination

inquiry was required.19 In Chennault v. State, the Dallas Court

is reasonable and, if reasonable, how far the valid privilege

of Appeals applied the Ross holding and created the rule that

extends.” If the witness cannot properly invoke privilege “with

once the witness invokes her Fifth Amendment privilege pursuant

respect to any relevant and material questions which [the defense

to advice of counsel, the court need not further inquire into the

attorney] proposes to ask him, then [the witness] must testify [.]”11

validity of that privilege.20 A prudent reading of the Ross opinion

However, “the witness may be totally excused only if the court

does not stretch as far as that of the Dallas court in Chennault, so

finds that he could ‘legitimately refuse to answer essentially all

you might want to consider challenging this notion. Id.

possible relevant questions.’”12 This test must be applied on a per
case basis.13

Once privilege has been granted, your client will not be permitted
to call the witness which means the jury will not be allowed to

In camera hearings are tricky, but as counsel for the accused,
you must create as clean an appellate record as possible in the
event your objection is overruled. Request to be present during

observe the witness invoking his right.21

Conclusion

the questioning. This is the surest way for you to know exactly
what the witness is claiming will incriminate her. Also, it is a good

In short, do not merely accept the word of the witness that she

idea to submit to the court the questions you intend to pose to

correctly asserts her privilege against self-incrimination. Instead,

the witness. The judge can ask the questions in a general form

urge your client’s right to compulsory process by subpoenaing

if necessary. Keep in mind that even though it is an in camera

the witness and then objecting when the witness claims that her

hearing, the judge should order the hearing recorded and then

testimony will incriminate her. The next step is up to the court.

seal the transcripts. This will enable you to argue trial court error

Request to be involved in the decision-making process as much

on appeal and permit the appellate court to evaluate the scope

as possible. For instance, submit the topics of inquiry and, time

and validity of the trial court’s decision.14

permitting, even the exact questions you intend to pose to the
witness. This will enable the court to delve into the proper areas.

However, an in camera hearing may not always be necessary.

Also, request that you be present during the in camera hearing.

For instance, in United States v. Melchor Moreno, given the witness

And, of course, get something on the record — whether it be

was an informant for the government and all his dealings with

the actual transcripts of the in camera hearing (sealed or not) or

the defendant were under the careful eye of a DEA agent, the

possibly a summary from the court of the witness’ answers to your

trial court could reasonably determine, without a formal hearing,

proposed questions. Should the trial court rule the witness’ Fifth

that privilege did not apply.15 In a similar case, United States v.

Amendment assertion is valid, you will want to be in a position to

Whittington, when the record revealed that the witness was under

appeal the denial of your client’s right to compulsory process.

investigation for obstruction of justice and his testimony would
have either provided evidence that the prior statements were
indeed false or resulted in a new charge of perjury, the trial court
did not err in holding the privilege applied.16 Likewise, in Roznovsky
v. Estelle, the court was able to determine the witness’ testimony
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legal tidbit

T

om Autry is a long-time Austin lawyer. He used to be with Judge Frank Maloney in the old days. Here’s a wonderful Tom
Autrey story. About 1989, Tom’s wife gave him one of the first cell phones in Travis County. The thing was the size of a
shoebox. He brought it to County Court-at-Law No 6 when Wil Flowers was the judge and the County Courts at Law were
located in the old Stokes (now Granger) Building. If those cell phones had a “vibrate” option, they could have passed as external
defibrillators.
Anyway, Tom had strapped this thing on and come to court; then he forgot it was there. It was one of those first-of-the-year meat
market dockets, shoulder to shoulder. Tom’s phone went off and no one had ever heard such a sound, including Tom. It kept ringing,
very loudly. He finally figured out what it was and began to dance around in the crowd as he tried to un-holster the thing and try
to look graceful. Tom was not tiny. It was impossible and impossibly funny. In 1989, we all just fell to the floor with laughter for a few
minutes, then returned to business.
Tom took the call, in the middle of court, with everyone listening closely. I think it was his wife. Today, Tom would be in jail. In 1989,
he had to explain what this thing was.
Just another legal tidbit for the Austin History Center.
By Bill Allison
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Cause No. __________

STATE OF TEXAS			
							
V.							
							
***							

§		
IN THE _______________ COURT
§
§			
COURT DESIGNATION
§
§
________________ COUNTY, TEXAS

MOTION TO INSPECT EVIDENCE

TO THE HONORABLE JUDGE OF SAID COURT:
			
Comes Now ***, the Defendant in the above styled and numbered cause and files this his/her
motion to inspect the evidence against him/her and for cause would show the Court as follows:
I.
			
The Defendant is charged with [state offense(s) charged against Defendant]. This/These
charge(s) arise from the arrest of the Defendant on [date] and the seizure of certain evidence/
property from a vehicle/residence/container belonging to Defendant in which the Defendant had
an expectation of privacy.
II.
[Briefly state facts that show how evidence is connected to Defendant by State.]
III.
			
The Defendant understands that the foregoing property is being held in the _______________
Police Department Property Room. The Defendant requests that his/her counsel be allowed to
inspect the alleged [describe evidence to be inspected] , either at the court or at the __________
Police Department Property Room.

WHEREFORE, the Defendant prays that his/her counsel be allowed to inspect the aforesaid
evidence.

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing Motion to Inspect Evidence
was served upon the attorney for the State on ________________, 200___.
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____________________________________
Attorney for Defendant

Cause No. __________
STATE OF TEXAS			
							
V.							
							
***							

§
§
§		
§
§

IN THE _______________ COURT
COURT DESIGNATION
________________ COUNTY, TEXAS

ORDER GRANTING MOTION TO INSPECT EVIDENCE

			
Came on to be considered the motion to inspect evidence of the Defendant in this cause. The
motion is hereby GRANTED. The Court finds that certain property was seized as a result of the arrest
of the Defendant and the search of a vehicle/residence/container on or about ________________
________ in _______________, Texas by the _______________ Police Department. The property
has been given tag/service/case/arrest no. ___________________. The ________________ Police
Department is hereby ordered to allow the Defendant’s counsel, _______________________________,
to inspect the following evidence that was seized as a result of the aforesaid arrest and search, at the
___________________ Police Department Property Room at any time prior to the trial of this cause,
during normal business hours: [describe property to be inspected].
IT IS SO ORDERED.

SIGNED on ______________________, 200___.

								
								

____________________________________
JUDGE PRESIDING
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April 2007

SUPREME COURT
Cynthia Hampton

Cert. to 7th Circuit Affirmed (Civil Case)
SOL for §1983 claim of false arrest begins to run at time of arrest
Wallace v. Kato, __U.S.__, 127 S.Ct. 1091 (2007); Opinion: Scalia
In January 1994, minor Andre Wallace was arrested on suspicion of murder. Officers
got Wallace to confess after a lengthy interrogation. Trial court denied suppression motion,
and he was convicted. However, the charges were ultimately dropped in April of 2002 after
numerous appeals. He then filed a §1983 suit against the city and officers, claiming they
had violated his Fourth Amendment rights in arresting him without probable cause. When
the Northern District of Illinois granted summary judgment for the Defendants, Wallace
appealed, and the 7th Circuit affirmed, ruling the claim was time barred.
Held: The statute of limitations upon a §1983 claim for a violation of Fourth
Amendment rights resulting from an alleged false arrest followed by criminal proceedings
begins to run at the time of arrest, not at the time that the resulting conviction is set
aside.

Tim Crooks

Cert. to 11th Circuit Affirmed
Cert. pet. does not toll SOL for AEDPA
Lawrence v. Florida, __U.S.__, 127 S.Ct. 1079 (2007); Opinion: Thomas (5-4)
A Florida jury convicted Lawrence of conspiracy to commit murder and premeditated
murder in the first degree, and sentenced him to death. Lawrence appealed his conviction
through the Florida court system without avail and the Supreme Court denied certiorari.
Three hundred sixty-four days after the Court denied his petition for certiorari, Lawrence
then filed an application for state postconviction relief in a Florida trial court, which was
denied and the Florida Supreme Court affirmed. The Supreme Court denied his petition
for a review of postconviction relief. While his petition for certiorari was pending, Lawrence
filed a federal habeas petition. Both the Florida District Court and the 11th Circuit denied
habeas relief, reasoning that it was untimely because the one year limitation period under
§2244(d)(2) of the Antiterrorism and Effective Death Penalty Act (AEDPA) was not

Bryan Owens
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suspended while the Supreme Court considered his petition
for certiorari.
Held: A pending petition of certiorari to the Supreme
Court does not toll the one year statute of limitations in
§2244(d)(2) of the AEDPA. A pending request for certiorari to
the Court is not a statutory tolling event because tolling occurs
only during the state court review process. Supreme Court
consideration is not part of the state court process
Held: Assuming §2244(d)(2) allows equitable tolling,
Petitioner failed to show extraordinary circumstances which
could otherwise excuse untimely claims. Lawrence’s situation
did not constitute extraordinary circumstances required to
justify equitable tolling.
Cert. to 9th Circuit — Reversed
Crawford is not watershed rule applied retroactively on collateral
review
Whorton v. Bockting, __U.S.__, 127 S.Ct. 1173 (2007); Opinion:
Alito
Respondent was convicted and sentenced to prison for sexual
assault of his six-year-old stepdaughter, who did not testify, so
Respondent’s wife and a police officer were permitted to testify
as to the stepdaughter’s out-of-court statements regarding
the assault. Nevada Supreme Court found the stepdaughter’s
statements constitutional under Ohio v. Roberts, 448 U.S. 56
(1980), which allowed a hearsay statement made by a declarant
unavailable to testify if the statement bore sufficient indicia
of reliability. While Respondent’s appeal was pending in the
9th Circuit, the Supreme Court overruled Ohio v. Roberts.
Crawford v. Washington, 541 U.S. 36 (2004), held that testimonial
statements of witnesses absent from trial are only admissible
when the declarant is unavailable and the defendant has had
a prior opportunity to cross-examine the declarant. The 9th
Circuit reversed, holding that Crawford was a new rule, but was
a watershed rule and could be applied retroactively for cases on
collateral review.
Held: Although Crawford v. Washington announced a new
rule of criminal procedure, this rule does not fall within the
Teague exception for watershed rules. Respondent had argued
in the 9th Circuit that if Crawford had been applied to his
case, the child’s statements would not have been admitted. He
argued that Crawford should have been applied because it was
either an old rule still in existence at the time of his conviction
or a watershed rule that affected the fairness of the criminal
proceeding. In its opinion holding Crawford was a watershed
rule, thus applicable retroactively, the 9th Circuit examined
the Teague exception, 489 U.S. 288 (1989), which states that a
new rule only applies retroactively in a criminal proceeding if
it (1) is substantive or (2) is a watershed rule that implicates

the fundamental fairness and accuracy of the proceeding.
Supremes disagreed. The rule announced in Crawford, it says,
is procedural, not substantive. Also the rule does not affect
the fundamental fairness of the proceeding because it’s rule
is not necessary to prevent an impermissibly large risk of a
wrongful conviction and Crawford did not change the Court’s
understanding of the basic procedural elements needed for
the fairness of a proceeding. Thus, 9th Circuit erred, and its
judgment is reversed.

FIFTH CIRCUIT
Plea did not waive Booker complaint
United States v. Zamora-Vallejo, 470 F.3d 592 (5th Cir. 2006)
Under United States v. Reyes-Celestino, 443 F.3d 451 (5th Cir.
2006), the waiver provisions in defendant’s plea agreement
did not waive a challenge to the application of a mandatory
Guidelines scheme in violation of United States v. Booker, 543
U.S. 220 (2005); reaching the merits, 5th Circuit held that the
district court reversibly erred in sentencing defendant under the
mandatory Sentencing Guidelines scheme stricken in Booker;
because the government did not carry its burden of proving
that the error was harmless beyond a reasonable doubt (the
district court’s imposition of consecutive sentences for a new
illegal reentry offense and a supervised release revocation based
on the new offense being insufficient to carry the government’s
burden of proving harm), the 5th Circuit vacated the sentence
and remanded for resentencing.
Timely motion to extend was equivalent to notice of appeal
United States v. Cantwell, 470 F.3d 1087 (5th Cir. 2006)
Although defendant did not file a formal notice of appeal within
the time prescribed by Fed. R. App. Proc. 4, she did file, within
the 10 day period, a motion for extension of time to file; that
motion was sufficient, under Fed. R. App. Proc. 3(c)(1), to act
as the functional equivalent of a timely notice of appeal. (Court
noted that the motion did not state the court to which she was
appealing, but held that omission to be irrelevant because the
5th Circuit was the only court to which she could appeal.)
Upward departure was error sentence vacated and
remanded
United States v. Brown, 470 F.3d 1091 (5th Cir. 2006)
District court reversibly erred in applying a two-level upward
adjustment for obstruction of justice under USSG §3C1.1,
because (1) defendant’s flight from state law enforcement
officers acting strictly in connection with unrelated state
criminal matters did not occur during the course of the
investigation, prosecution, or sentencing of his federal firearm
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charge, nor (2) was defendant in custody at the time of his flight;
accordingly, the 5th Circuit vacated the sentence and remanded
for resentencing.
Admission of victim conduct expert testimony in officerrapist trial not error
United States v. Simmons, 470 F.3d 1115 (5th Cir. 2006)
(1) In prosecution of former police officer for deprivation
of civil rights in violation of 18 U.S.C. §242, based upon the
sexual assault of a person he had arrested, district court did not
abuse its discretion in admitting expert testimony about rapevictim conduct; to show that expert testimony is reliable, the
government need not satisfy every one of the factors set out in
Daubert v. Merrell-Dow Pharmaceuticals, 509 U.S. 579 (1993);
nor did the expert’s testimony usurp the function of the jury; the
expert specifically refrained from testifying whether a rape did
or did not occur, and the expert was permitted to testify that the
alleged rape victim’s behavior and statements were consistent
with those of sexual-assault victims; the district court also did
not abuse its discretion in admitting defendant’s testimony
from a prior state-court trial concerning the same events; that
testimony was not barred by the rule against hearsay (because it
was not offered for a hearsay purpose), Fed. R. Evid. 404(b), or
the doctrine of collateral estoppel (based on defendant’s prior
acquittal in those state-court proceedings); finally, district court
did not abuse its discretion in admitting evidence that defendant
did not log in the marijuana that formed the basis for the arrest
of the alleged rape victim.
(2) District court did not err in refusing to instruct the jury that
defendant had been acquitted in a state-court trial concerning
the same alleged sexual assault; as a general matter, a trial
court does not abuse its discretion in excluding evidence of a
prior acquittal on a related charge; the government’s isolated
references to prior state-court proceedings did not require a
deviation from the general rule.
(3) District court reversibly erred in refusing to apply a two-level
enhancement under USSG §2A1.3(b)(3)(A), which applies if
the victim was in the custody, care or supervisory control of
the defendant; contrary to the district court’s ruling, it was not
impermissible double-counting to impose this enhancement
in conjunction with a four-level abduction-of-the-victim
enhancement under USSG §2A3.1(b)(5), because each
provision accounts for a distinct harm.
(4) Fifth Circuit pretermitted a discussion of the reasonableness
of the below-Guidelines sentence imposed by the district court,
as a Guideline calculation error by the district court required
remand for resentencing in any event; nevertheless, the 5th
Circuit did comment that consideration of age (in sentencing)
appears not to be per se unreasonable post-Booker, but, before
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using age as a basis for imposing a below-Guidelines sentence,
a district court should acknowledge the Guideline policy
statement (USSG §5H1.1) that states age is not ordinarily
relevant in sentencing and should explain why the factor of age is
so extraordinary that the policy statement should not apply.
OK to sentence psychotic person to life in prison
St. Aubin v. Quarterman, 470 F.3d 1096 (5th Cir. 2006)
State habeas court did not unreasonably apply federal law in
determining that state trial counsel was not ineffective, in case of
defendant sentenced to life imprisonment for murder, for failing
to investigate, or in deciding not to present, mitigating evidence
respecting defendant’s mental-health history; state court was not
unreasonable in concluding that further investigation would not
have uncovered evidence that would have altered the outcome
of the proceeding; nor was the state court unreasonable in
finding that the decision not to present evidence of defendant’s
mental-health issues was a valid strategic choice, since it would
have opened the door for the State to introduce numerous
violent incidents which had not been introduced during the
guilt phase of trial.
Third-degree assault not a crime of violence, thus defendant
was not career offender
United States v. Garcia, 470 F.3d 1143 (5th Cir. 2006)
District court committed reversible plain error in treating
defendant’s prior conviction for third-degree assault under
Colorado law as a crime of violence qualifying defendant for
sentencing as a career offender under USSG §4B1.1 and 4B1.2;
the crime does not categorically qualify as a crime of violence
under §4B1.2(a)(1); moreover, because the state indictment for
the defendant’s assault offense was not in the record, the 5th
Circuit could not identify with legal certainty the portion of the
Colorado statute that defendant was convicted under and hence
could not determine whether that offense qualified as a crime of
violence under USSG §4B1.2(a)(2); accordingly, the 5th Circuit
vacated the sentence and remanded for supplementation of the
record with the state charging instrument and resentencing.
(Chief Judge Jones dissented.)
Sixteen-level crime of violence enhancement for sexual assault
was not error
United States v. Martinez-Vega, 471 F.3d 559 (5th Cir. 2006)
District court did not plainly err in assessing a 16 level crime
of violence enhancement under USSG §2L1.2(b)(1)(A)(ii)
based on defendant’s prior Texas conviction for sexual assault;
on plain-error review, enhancement was adequately supported
(1) by the state-court judgment’s recitation that defendant had
pleaded guilty to the lesser charge contained in the indictment,
plus the indictment itself, which charged aggravated sexual

assault of a child (thus suggesting defendant’s plea was to sexual
assault of a child under 17), and (2) by defendant’s admission
that everything in the presentence report was correct including
the PSR’s recitation that defendant’s victim in the prior offense
was his four-year-old daughter. (Judge Owen filed a concurring
opinion in which she disagreed with the use of the PSR or,
indeed, any current admissions regarding the prior offense.)
Supervised release conditions did not conflict with oral
pronouncement
United States v. Mireles, 471 F.3d 551 (5th Cir. 2006)
Special supervised release condition in written judgment
requiring defendant truck driver (1) to declare, upon any official
stop or vehicle check, that he was on supervision for a drug
offense and (2) to consent to any request to search the tractor,
trailer, its contents, or his person, did not impermissibly conflict
with the oral pronouncement at the sentencing hearing; rather,
the discrepancies were simply ambiguities that could be resolved
by consulting the entire record.
Attorney in death penalty case not ineffective for failing to
offer mitigation evidence
Smith v. Quarterman, 471 F.3d 565 (5th Cir. 2006)
State court’s decision that capital defendant’s trial counsel made
a reasonable strategic decision to forego the presentation of any
mitigation evidence at the punishment phase of the trial, was
neither contrary to, nor an unreasonable application of, clearly
established federal law; based on trial counsel’s experience in
defendant’s two previous trials (both of which also resulted in
later-reversed death sentences), trial counsel could reasonably
have concluded that the evidence was unpersuasive to a jury
and additionally that the evidence could have opened the door
to even more unfavorable evidence against defendant.
Officers did not need warrant for knock and talk entry
United States v. Newman, 472 F.3d 433 (5th Cir. 2006)
Agents’ warrantless entry into, and search of, defendant’s
residence did not require suppression of the evidence discovered
therein; while the issue of probable cause to search would have
been a close question under a less deferential standard of review,
the district court did not plainly err in finding probable cause
under the facts of this case (that a drug dealer frequented the
house and that his rental car was parked nearby; that a security
system had alerted the residents to the agents’ approaching; that
a man dashed out of the house and scaled a six-foot iron fence;
and that the agents saw suspicious movement behind a curtain,
but received no verbal response from inhabitants); district court
likewise did not err in finding that exigent circumstances justified
the warrantless entry; the agents were justified in believing that
the residents were hiding from them, potentially with weapons,

and watching the agents, thus justifying a reasonable belief that
a violent confrontation could ensue; finally, the government did
not itself impermissibly manufacture the exigent circumstances
here, as the exigent circumstances resulted from the permissible
police tactic of a knock and talk.
No hearing needed for allegation of conflict of interest
United States v. Garcia-Jasso, 472 F.3d 239 (5th Cir. 2006)
District court did not err in failing to conduct a hearing,
pursuant to United States v. Garcia, 517 F.2d 272, 278 (5th
Cir. 1975), into alleged conflicts of interest on the part of trial
counsel (arising from counsel’s joint representation of defendant
and defendant’s wife, and counsel’s potential criminal liability
for his role in defendant’s obstruction of justice) because the
record did not establish that either of these rose to the level of
an actual conflict of interest.
Collateral estoppel did not bar capital murder conviction
Parr v. Quarterman, 472 F.3d 245 (5th Cir. 2006)
(1) Texas state defendant’s conviction for capital murder was not
barred, under the Fifth and Fourteenth Amendments under the
doctrine of collateral estoppel, by a previous state parole finding
of insufficient evidence that defendant was involved in the theft
underlying the burglary that was the predicate felony for the
capital murder charge; there is no collateral estoppel doctrine
independent of the Double Jeopardy Clause; furthermore, the
Double Jeopardy Clause does not extend to parole revocation
proceedings.
(2) It is debatable whether Texas state capital murder defendant’s
trial counsel was deficient for failing to locate and introduce
Child Protective Services records that would have documented
childhood neglect and abuse, as well as psychological evaluations
of emotional disturbance and depression; nevertheless,
defendant did not show a reasonable probability that, but for
trial counsel’s performance, the outcome would have been
different, and hence he was not entitled to habeas relief for
ineffective assistance of counsel.
(3) Fifth Circuit rejected capital habeas petitioner’s claim that
his death sentence was cruel and unusual under the Eighth and
Fourteenth Amendments because he was only 18 years and four
days old at the time of the murder; as the Supreme Court noted
in Roper v. Simmons, there are valid reasons for drawing the line
for death eligibility at 18 years of age.
Judge’s comments and introduction of prior charges were
plain error, but harmless
United States v. Ricardo, 472 F.3d 277 (5th Cir. 2006)
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(1) District court did not plainly err in failing to suppress
marijuana discovered in tractor-trailer on the theory that the
vehicle stop was unconstitutionally prolonged; the evidence
showed (1) that the traffic stop had ended, (2) that the officer
had given defendant his license and the warning citation and
told the defendants they were clear, and (3) that defendant began
voluntarily talking to the officer, all before the officer requested
permission to search the tractor-trailer.
(2) District court plainly erred in admitting evidence of prior
charges against defendants, via the videotape of the traffic
stop of defendants in which the police dispatcher read these
charges to the officer on the scene, and the recording device
clearly picked up these charges; nevertheless, this error did not
require reversal on plain-error review, because it did not affect
defendant’s substantial rights, in light of the prosecution’s lack
of emphasis of these prior charges and the otherwise strong
evidence against defendants.
(3) Fifth Circuit characterized as “troubling” the district court’s
statements which came very close to implying that a perjury
enhancement (under USSG §3C1.1, based on defendants
testimony in their own defense) would be based entirely on
the jury’s verdict of guilt without any independent findings
by the court; nevertheless, the 5th Circuit declined to hold,
on plain-error review, that this constituted an impermissible
chilling of defendants right to testify requiring reversal; in
light of the substantial amount of evidence presented against
defendants, the outcome of the trial would not have been
different; furthermore, the record did not clearly indicate that
the defendants would have testified but for the district court’s
comments about the perjury enhancement.
New punishment hearing ordered for capital murder
defendant
Nelson v. Quarterman, 472 F.3d 287 (5th Cir. 2006) (en banc)
Petitioner’s Eighth and Fourteenth Amendment rights were
violated by the Texas special issues’ scheme then in place for
the punishment phase of the trial, because there is a reasonable
likelihood that the Texas capital-sentencing scheme precluded
the jury from giving full effect to petitioner’s mitigation evidence
(i.e., that: (1) his mother rejected him; (2) he was intoxicated
by drugs and alcohol when he committed the crime; (3) he had
troubled relationships with his brother and women; and (4)
he suffered from a treatable borderline personality disorder);
accordingly, 5th Circuit reversed the district court’s denial of
habeas relief and remanded with instructions to grant the writ of
habeas corpus. (Judge Dennis filed an opinion concurring in the
judgment and assigning additional reasons. Chief Judge Jones
filed a dissenting opinion in which she was joined by Judges
Jolly, Smith, Barksdale, Garza, and Clement. Judge Smith filed
a dissenting opinion. Judge Clement filed a dissenting opinion
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in which she was joined by Chief Judge Jones and Judges Jolly,
Smith, Barksdale, and Garza. Judge Owen filed a dissenting
opinion in which she was joined by Judges Jolly and Smith.)
District court erred in failing to properly balance defendant’s
Sixth Amendment rights; restitution improper
United States v. Nolen, 472 F.3d 362 (5th Cir. 2006)
(1) The district court erred in failing to demonstrate on the
record that it conducted the proper balancing of defendant’s
Sixth Amendment rights (if it did so) when it revoked the
pro hac vice admission of defendant’s counsel, thus making
appellate review of that order (and defendant’s claim that
he had been denied counsel of his choice in violation of the
Sixth Amendment) impossible; an attorney representing a
defendant in criminal proceedings may be disqualified for
violating an applicable ethical rule only if, in light of the interests
underlying the standards of ethics, the social need for ethical
practice outweighs the party’s right to counsel of his choice; in
the absence of any indication that the district court balanced
defendant’s Sixth Amendment rights against the interests
underling the rules governing attorney conduct, 5th Circuit
had no choice but to conclude that the district court abused
its discretion; accordingly, the 5th Circuit remanded the case
for the district court to conduct the requisite balancing and, if
necessary, to vacate the convictions and grant a new trial.
(2) District court reversibly erred in ordering restitution as
part of defendant’s sentence for federal tax evasion; restitution
is not allowed under 18 U.S.C. §3663 in a tax evasion case,
because §3663 permits a separate restitution order only for
offenses under Titles 18 and 49 of the United States Code, not
Title 26, which is the title in which tax offenses are contained;
furthermore, while restitution to the IRS may be imposed in
tax cases as a condition of supervised release under 18 U.S.C.
§3583, that condition may only be imposed if the specified sum
of taxes has been acknowledged, conclusively established in the
criminal proceeding, or finally determined in civil proceedings;
here, none of these conditions was met, so restitution was
improper under §3583 as well; accordingly, 5th Circuit reversed
the district court’s order of restitution and remanded for
resentencing.
Warrantless entry OK; defendant “opened door” to uncharged
conduct
United States v. Maldonado, 472 F.3d 388 (5th Cir. 2006)
(1) Agent’s warrantless entry into, and search of, defendant’s
trailer residence did not require suppression of the evidence
discovered therein; agents were entitled to conduct a protective
sweep of the trailer in connection with the arrest of a codefendant in the driveway of residence; the 5th Circuit noted
that a protective sweep is not permissible whenever agents

lack information about whether anyone else is inside a home;
nevertheless, here there were sufficient exigent circumstances
arising from the executing agents’ legitimate safety concerns, in
light of the lack of cover in the driveway where the arrest was
being effected and in light of the fact that weapons are often
associated with drug trafficking; finally, the government did not
impermissibly manufacture the exigent circumstances in this
case. (Judge Jolly specially concurred because “the majority
opinion is not plainly inconsistent with our precedent”, but
opined that it “seem[ed], however, that we are coming close
to establishing a rule that any yard arrest involving a drug
operation can justify a protective sweep of the residence, which
would allow an intended exception to the Fourth Amendment
to become the rule.”)
(2) District court did not abuse its discretion in admitting
evidence of arrest of defendant and his co-defendant in
connection with the seizure of marijuana in another, uncharged
incident; defendant opened the door to the admission of this
evidence by testifying that, with respect to the instant case,
defendant never suspected that co-defendant would store
marijuana in the trailer they jointly occupied and that he did
not know for a fact or have personal knowledge as to who placed
the marijuana in the trailer.
Expert testimony on sex predators OK; prosecutor’s improper
closing did not require reversal
United States v. Hitt, 473 F.3d 146 (5th Cir. 2006)
(1) By failing to object to the district court’s closing of the
courtroom during a pretrial suppression hearing and during
alleged sexual-assault victim’s testimony at trial, defendants
waived their right to claim a violation of their Sixth Amendment
right to a public trial.
(2) In Mann Act prosecution, district court did not violate
defendant’s Sixth Amendment right to confrontation/crossexamination when it refused to allow defendants to crossexamine the alleged minor victim about a prior instance of
sexual abuse alleged perpetrated on minor by another person;
this incident had only marginal relevance to the events for which
defendants were being tried.
(3) District court did not abuse its discretion in admitting expert
testimony respecting how sexual predators/child molesters
“groom” potential minor victims in order to later exploit them
sexually; additionally, district court did not abuse its discretion
in admitting, pursuant to Fed. R. Evid. 413(a), evidence that
defendants had previously sexually assaulted a minor in a way
similar to the way the sexual assault in this case was alleged to
have occurred.

(4) It was improper for prosecutor to argue in closing that,
because neither defense counsel nor the court had jumped on
prosecutor’s statement (made during cross-examination of a
defense character witness) that defendant had perjured himself,
this supported an inference that defendant had indeed perjured
himself; the government’s use of defense counsel’s failure to
object to this line of questioning, and the court’s silence, to
bolster an argument that the defendant committed perjury was
improper; nevertheless, this improper argument did not require
reversal of defendant’s convictions where it was an isolated
statement in a the government’s lengthy closing argument and
the judge instructed the jury that the arguments of counsel are
not evidence.
Suppression order vacated
United States v. Jaime, 473 F.3d 178 (5th Cir.2006)
District court reversibly erred in granting defendant_s motion
to suppress evidence; under United States v. Machuca-Barrera,
261 F.3d 425 (5th Cir. 2001), it is clear that the district court
erred in holding that when the agent received defendant’s
consent to search her bag, the permissible duration of her
suspicionless detention at the fixed immigration checkpoint
had been exceeded and her constitutional rights had been
violated; accordingly, the district court’s determination that
defendant’s consent was tainted by an illegal detention was
erroneous as a matter of law; accordingly, the 5th Circuit vacated
the district court’s suppression order and remanded for further
proceedings.
OK for district court to deny motion for extension of time to
file notice of appeal
United States v. Leijano-Cruz, 473 F.3d 591 (5th Cir. 2006)
Fifth Circuit noted that the Supreme Court’s decision in Eberhart
v. United States, 546 U.S. 12 (2005) (per curiam), casts doubt on
its traditional view that Fed. R. App. P. 4(b)’s 10-day period for
filing a notice of appeal in a criminal case is jurisdictional, as
opposed to merely an inflexible claim-processing rule that may
be waived if not invoked below; however, said the 5th Circuit,
even if the 10-day period is not jurisdictional, a district court
does not err, after Eberhart, if it enforces an inflexible claim
processing rule, even sua sponte as the district court did here, by
invoking Rule 4(b)’s time limit and denying defendant’s motion
to extend the time for filing a notice of appeal.
Waiver doctrine applies to COAs
Brewer v. Quarterman, 79 F.3d 253 (5th Cir. 2006) (on denial
of rehearing)
The waiver doctrine applies to applications for certificates of
appealability (“COAs”); hence, where habeas petitioner had
applied for a COA on eight claims, and then six months after
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the ruling on that request, petitioner requested a COA on two
additional claims, defendant waived his right to a COA on
those additional claims; Fifth Circuit opined that requiring all
claims be raised at once is no more burdensome for a petitioner
requesting a COA than it is for a party on direct review, where
the waiver doctrine is routinely applied.
Simple POCS is not aggravated felony, even though a felony
in state court
United States v. Estrada-Mendoza, 475 F.3d 258 (5th Cir.
2007)
The holding of Lopez v. Gonzalez, 127 S. Ct. 625 (2006),
ineluctably applies with equal force to both immigration
and criminal cases, and has thus overruled the 5th Circuit’s
prior decision in United States v. Hinojosa-Lopez, 130 F.2d
691 (5th Cir. 2006); under Lopez v. Gonzales, the district court
reversibly erred in characterizing defendant’s prior Texas felony
conviction for simple possession of a controlled substance as an
aggravated felony under 8 U.S.C. §1101(a)(43)(B) and USSG
§2L1.2(b)(1)(C); although a felony under Texas law, the offense
was only a misdemeanor under federal law, and hence it was
not a felony punishable under the federal Controlled Substances
Act; accordingly, the 5th Circuit vacated defendant’s sentence
and remanded for resentencing.
COURT OF CRIMINAL APPEALS
State’s PDR from Navarro County — Affirmed
A motion in limine in itself is insufficient to preserve appeal.
Griggs v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 99 (No.
0727-05, 1/31/07); Opinion: Holcomb
At trial, State extracted testimony from witnesses of
extraneous offenses in violation of motion in limine. Appellant
moved for mistrial; the trial court denied the motion. COA
held that trial court erred in denying Appellant’s motion for a
mistrial
.
Held: A motion in limine is itself insufficient to preserve
appeal unless accused makes timely objection and motion
for mistrial. CCA rejected Appellant’s argument that appeal
had been preserved because the motion in limine had been
filed and the State had agreed to abide by the motion. Rule
33.1 of the Texas Rules of Appellate Procedure provide that as
a prerequisite to presenting a complaint for appellate review,
the record must show that the complaint was made to the trial
court by a timely and specific request, objection or motion.
Here, no such complaint was made. Trial court properly denied
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Appellant’s motion for mistrial.
State’s PDR from Hays County — Reversed
COA must afford almost total deference to trial court’s
determination of facts.
Wiede v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 100
(Tex.CrimApp. No. 748-05, 1/31/07); Opinion: Keasler
Appellant was involved in an automobile accident. At
the scene, several police officers saw Appellant remove a
plastic bag from his pocket and place in the console between
the two front seats of his vehicle. Police recovered the bag
and found methamphetamine. The State moved to revoke
Appellant’s community supervision. He sought to suppress the
methamphetamine seized at the accident. Trial court denied the
motion, but the COA reversed.
Held: Court of Appeals fails to afford deference to trial
judge’s determinations of fact where it isolates each fact
and circumstance involved in the case and fails to review
the totality of the circumstances. COA disregarded the
circumstances under which, and the manner with which,
Appellant removed the plastic bag and placed it in his console.
In determining whether probable cause existed to conduct the
search and seizure of the plastic bag containing the dope, CCA
stated an accident alone may not be sufficient. A plastic bag
alone may not be suspicious. A furtive gesture by itself may not
be probable cause. But a person in an accident who is confronted
by police surrounding his car who then determines to remove
a baggie from his pocket which he conceals in a furtive gesture
is another story altogether. Judgment is therefore reversed.
State’s PDR from Travis County — Reversed
Statements not made in the context of a custodial interrogation
where suspect thought he would be able to leave if he re-initiated
conversation with detectives.
Moran v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 101
(Tex.Crim.App. No. 1310-05, 1/31/07); Opinion: Hervey
Appellant was convicted of murder. He claimed trial court
improperly denied his motion to suppress statements made
during the course of custodial interrogation after he had invoked
his right to counsel. COA agreed and reversed. Moran v. State,
171 S.W.3d 382, 384 (Tex.App.-Austin 2005).
Held: Appellant’s responses to detectives are admissible
because Appellant did not perceive the situation to be an
interrogation. Record reflects that Appellant thought he would
be free to leave after the interview and he failed to remember
detective’s response to Appellant’s invocation of right to counsel.
According to CCA, this showed Appellant did not perceive the

situation to be a custodial interrogation.
State’s PDR from Angelina County — Reversed
Juries may draw multiple reasonable inferences from evidence
as long as each inference is supported by the evidence presented
at trial.
Hooper v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 102
(Tex.Crim.App. No. 352-05, 1/31/07); Opinion: Meyers
A ppellant was convicted of aggravated assault of a public
servant and sentenced to 30 years confinement. Appellant
claimed on appeal that jury improperly relied upon “inference
stacking” to reach its decision. COA reversed and rendered an
acquittal after finding the evidence legally insufficient.
Held: Juries may draw multiple reasonable inferences as
long as each inference is supported by the evidence presented
at trial. Juries are not permitted to come to conclusions based
on mere speculation or factually unsupported inferences
or presumptions. To properly apply the Jackson v. Virginia
standard, COAs must understand the difference between a
reasonable inference supported by evidence at trial, speculation
and a presumption. CCA differentiated between the two: A
presumption is a legal inference that a fact exists if the facts
giving rise to the presumption are proven beyond a reasonable
doubt. Speculation is mere theorizing or guessing about the
possible meaning of facts and evidence presented. In a legal
sufficiency review, COAs should determine whether the
necessary inferences are reasonable based upon the combined
and cumulative force of all the evidence when viewed in the
light most favorable to the verdict.
State’s PDR from Chambers County — Reversed
Jurat is sufficient to establish affiant personally appeared before
a notary.
Hardy v. State, __S.W.3__, 2007 Tex. Crim. App. LEXIS 103 (No.
0536-06, 1/31/07); Opinion: Keller.
Appellant was convicted of perjury for directing a
subordinate to file a false affidavit charging a citizen with DWI.
Appellant claimed the evidence was legally insufficient because
no witness testified that subordinate actually appeared before
the notary or that he signed the affidavit in the notary’s presence.
COA agreed and reversed. Hardy v. State, 187 S.W.3d 678, 683
(Tex. App.-Houston [14th Dist.] 2006).
Held: A statement is made under oath where the document
contains a recital it was made under oath, the declarant was
aware of the recital when he signed the document, and the
document contains the jurat of a public servant authorized to
administer oaths. COA relied on Lowry v. State, 164 Tex. Crim.
178, 297 S.W.2d 848 (1956), which held based on the language of
the perjury statute in effect at the time, that the evidence must

show the presence of the affiant before the person administering
the oath at the time the oath is executed. However, the statute
was amended, and the law no longer requires evidence in
addition to the jurat to establish that the affiant personally
appeared before the notary.
State’s PDR from Bexar County — Reversed/Remanded
Almanza harm standard applies to jury charge errors presented
in a motion for a new trial.
State v. McKnight, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 104
(No. 1854-06, 1/31/07); Per curiam opinion.
CCA remands in light of Igo v. State, 210 S.W.3d 645 (Tex.
Crim.App. 2006), in which it held the Almanza harm analysis
does apply to jury-charge errors presented in a motion for new
trial.
Appellant’s PDR from Dallas County — Reversed
Where State fails to make a prima facie showing of finality of
prior conviction, accused has no burden to carry nor is required
to complain about or object to the lack of finality of the alleged
prior conviction.
Fletcher v. State, __S.W.3d__, 2007 Tex.Crim.App. LEXIS 97
(No. 1809-05, 1/31/07); Opinion: Keasler
At Appellant’s penalty phase, State presented evidence of a
prior conviction, which was on appeal and was not final. Upon
motion of State, trial court took judicial notice of the conviction.
COA affirmed in an unpublished decision, holding “no facts
or law would be different than what the trial court thought
them to be when the court assessed punishment the first time.”
Therefore, remanding the case “would be useless” and “[t]he
law does not require a useless thing to be done.”
Held: State is not relieved of burden of proving finality by
requesting court to take judicial notice of a mandate where
the State had the opportunity to introduce the mandate at
the punishment phase. Once the State provides prima facie
evidence of an enhancement conviction, the COA will presume
that a conviction is final when faced with a silent record
regarding such. But if the presumption of finality has been
overcome, the State must proceed with proof of finality. If it
fails to do so, the State has failed to carry its burden of proof.
Appellant’s PDR from Travis County — Reversed/
Remanded
Trial court may inquire into reasonableness of defendant’s
expenses to adequately determine indigency.
Tuck v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 128 (No.
0220-06, 2/7/07); Opinion: Price.
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After being convicted of theft and sentenced to five years
imprisonment, probated for 10 years, Appellant filed notice of
appeal and motion for a free appellate record with an affidavit
of indigency. After hearing, court denied motion for free record.
Issue was whether it is appropriate to inquire into reasonableness
of defendant’s expenses in determining indigency.
Held: An inquiry into the reasonableness of a defendant’s
expenses and financial obligations is proper in order to
adequately determine whether the defendant is capable of
paying for or entitled to a free appellate record. To establish
indigency, defendant must make a prima facie showing of
indigency. State then carries the burden to show defendant is
not indigent. Snoke v. State, 780 S.W.2d 210 (Tex.Crim.App.
1989); Whitehead v. State, 130 S.W.3d 866, 874 (Tex. Crim. App.
2004); Trial court must accept the defendant’s evidence as true
where there is a reasonable articulable basis in the record to
support defendant’s claim. Whitehead, 130 S.W.3d at 876. Court
may consider defendant’s income, source of income, assets,
outstanding obligations, necessary expenses, dependants, and
spousal income that is available to the defendant. Tex. Code
Crim. Proc. Ann. art. 26.04(m). In weighing these factors, it
is appropriate to inquire into reasonableness of defendant’s
expenses. Here, State failed to prove Appellant was not indigent.
State did not show that $950 monthly rent and $540 monthly
car note were manifestly unreasonable. Further, there was no
evidence to support notion that if Appellant lowered these
expenses he would have been able to pay for the trial record.
However, as two years have passed since the first hearing, CCA
vacates the judgment and remands case to trial court for a
redetermination of indigency consistent with this decision.
Appellee’s PDR from Gillespe County — Reversed
Crime to alter or obscure letters or numbers on a license plate,
the color of the plate, or another original design feature of the
plate.
State v. Johnson, __S.W.__, 2007 Tex. Crim. App. LEXIS 187 (No.
1094-06, 2/14/07); Opinion: Keller
Appellee was pulled over because his license plate was
partially obscured. Subsequently arrested for DWI. In motion
to suppress, Appellee made a facial challenge to constitutionality
of statute which criminalizes the obscuring or partial obscuring
of any part of license plate. Trial court denied the motion and
COA overturned the denial. State appealed.
Held: License plates are functional items, and it is not
unreasonable to prohibit decorative items or accessories
that affect that functionality even to a small degree. A person
commits an offense if the person attaches to or displays on a
motor vehicle a number plate that has a covering, coating or
other material that alters or obscures the letters or numbers
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of the plate, the color of the plate, or another original design
feature of the plate. Texas Transportation Code 502.409(a)(7).
Reading the statute to permit a stop is reasonable and does not
lead to an absurd result.
Appellant’s PDR from Falls County — On denial of
rehearing
Police officer’s determination that his personal safety is in
jeopardy solely upon the basis that the suspect is a drug dealer
is not objectively reasonable.
Griffin v. State, __S.W.__, 2007 Tex.Crim. App. LEXIS 185 (103605, 2/14/07); Opinion: Hervey
Held: Categorically labeling as armed and dangerous all
those engaged in the sale of drugs in public places without
showing of objective and particularized need to frisk is far
too broad to satisfy Terry.
Appellant’s PDR from Dallas County — Affirmed
In a harmless error analysis, a constitutional error at trial will
result in reversal of conviction and remand unless it is shown
beyond a reasonable doubt that the error did not contribute
to the conviction.
McNac v. State, __S.W.__, 2007 Tex. Crim. App. LEXIS 188 (No.
1950-05, 2/14/07); Opinion: Hervey
At the punishment phase of Appellant’s aggravated sexual
assault trial, State introduced statements of Appellant’s
wife made to security guard and police officer. Wife did not
testify at trial. Appellant claimed admission violated his Sixth
Amendment confrontation rights. COA held any constitutional
error in admitting Crawford evidence at the punishment phase
was harmless beyond a reasonable doubt because the other
evidence overwhelmingly showed Appellant’s guilt.
Held: Under harmless error analysis, constitutional error
is harmless because record indicates overwhelming evidence
of guilt even without the erroneously admitted evidence. If
appellate record in a criminal case reveals constitutional error
that is subject to harmless error review, COA must reverse a
judgment of conviction or punishment unless it determines
beyond a reasonable doubt that the error did not contribute
to the conviction or punishment. Tex. R. App. Proc. 44.2(a).
Here, Appellant had before been convicted of assaulting his
wife, who described in detail the location of the assault, and
DNA testing indicated high probability of match between
Appellant and results of rape kit. CCA stated this and other
evidence constituted overwhelming evidence of guilt. Thus,
any constitutional error in admitted statements in violation of
Crawford was harmless beyond a reasonable doubt.

State’s PDR from Dallas County — Reversed
Admission of some photos erroneous, but harmless; OK to use
“victim” in charge.
Casey v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 230
(Tex.Crim.App. No. 548-05, 2/28/07); Opinion: Holcomb

offense.” (emphasis added). Accordingly, the Penal Code requires
that the State prove that the intoxicant was administered to a
“victim.” Charge was not erroneous. Therefore, COA’s judgment
is reversed and case is remanded for disposition of Appellant’s
remaining points of error.

Appellant was convicted of sexual assault and sentenced
to 20 years. (His co-defendant was acquitted.) COA reversed
the conviction, holding that 24 photographs (depicting naked
women, some conscious others unconscious, and some who
were engaging in sex acts) admitted over objection were offered
merely to show Appellant’s propensity to commit crimes and
were unfairly prejudicial under Tex. R. Evid. 401, 404 & 403.
Casey v. State, 160 S.W.3d 218, 226-28 (Tex. App. — Austin
2005). COA also concluded that use of the word “victim” in
the jury charge was clearly calculated to injure appellant’s
rights and was therefore harmful.” Id. at 230, citing Almanza v.
State, 686 S.W.2d 157, 171 (Tex.Crim.App. 1985) (op. on reh’g).
State’s PDR was granted to determine the correctness of these
rulings.

Appellant’s PDR from Beaumont County — Reversed
Unsworn declaration was sufficient to support motion for new
trial.
Bahm v. State, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 226
(Tex.Crim.App. No. 273-06, 2/28/07); Opinion: Holcomb

Held: The photographs were not inadmissible under
Rule 404 because they had logical relevance apart from
character conformity. Photos were offered to rebut Appellant’s
defensive theories of voluntary intoxication (by GHB, the “daterape”drug) and consent. They were also relevant to rebut the
defensive theory that the victim (a stripper) had fabricated the
story so her boyfriend would not know she had consensual
sex with another man. They were also admissible to show
Appellant’s modus operandi.
Held: The probative value of photographs of an
unconscious female (or females) and of a conscious female
was not substantially outweighed by the danger of unfair
prejudice under Rule 403. The inherent probative force of these
exhibits was its tendency to show the victim did not consent
to the sexual activity. The probative force of the evidence is
coupled with the State’s need for the evidence. Other photos
(Appellant’s roommate having sex with an unnamed female,
various photographs of co-defendant, who appears to be very
intoxicated, and two of Appellant-one where he is urinating
on the side of a building, and in another, he is flashing a gang
sign) were inadmissible, as they were not supportive of a fact of
consequence to the proceedings. However, admission of these
photos was harmless under TRAP 44.2(b).
Held: Because the jury charge tracked the language of the
statute, the trial court did not abuse its discretion by including
the word “victim” in the charge. TPC 22.021(a)(1)(A)(i),(2)
(A)(vi) provides that a person commits aggravated sexual
assault if he “administers or provides flunitrazepam, otherwise
known as rohypnol, [GHB], or ketamine to the victim of the
offense with the intent of facilitating the commission of the

Appellant’s deferred adjudication probation for aggravated
sexual assault of a child was revoked and he was sentenced to
25 years. After CCA granted him relief on a writ in the form of
an out of time appeal, he filed a motion for new trial, but the
trial court did not conduct a hearing. COA affirmed, focusing
solely on the supporting affidavits submitted, and only one of
Appellant’s nine claims, holding the affidavits were “insufficient
regarding [his] claim of ineffective counsel ... to put the trial
court on notice that reasonable grounds existed for granting
a new trial.” Bahm v. State, 184 S.W.3d 792, 801 (Tex. App.
— Beaumont 2005). PDR was granted to consider whether
COA has attempted to overrule CCA’s order concerning what
language is appropriate for an inmate declaration to constitute
a sworn statement in lieu of an affidavit.
Held: COA erred in concluding that Appellant’s affidavits
failed to meet the statutory requirements of an unsworn
declaration and that they were legally and factually insufficient
to support his motion for new trial. Appellant’s affidavits were
not sworn to, but were in the form of an inmate’s unsworn
declaration as provided in Tex.Civ.Prac. & Rem. Code 132.002.
COA’s problem was not the affidavit itself but Appellant’s use of
the phrase “according to my belief ” to qualify his declaration,
which according to COA in effect disqualified the declaration
under the statutory requirements of an unsworn declaration,
“because it fail[ed] to attest to the truthfulness of the facts.”
Bahm, 184 S.W.3d at 800. CCA disagrees. The only phrase
required by the statute is “under penalty of perjury,” which
was included. Making a false unsworn declaration is a Class A
Misdemeanor under the perjury statute. Thus, inclusion of the
phrase “under penalty of perjury” is significant in itself, carrying
serious legal consequences that can and should not be ignored
simply because of the inclusion of another phrase, “according
to my belief,” which is neither required nor prohibited by the
statute. CCA also finds Appellant made a factually sufficient
showing on the one claim COA addressed: that his attorney
had not informed him of a plea offer that the attorney was
legally obliged to relay to him. Judgment is therefore reversed,
and case is remanded to trial court for evidentiary hearing on
the motion for new trial.
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Appellee’s PDR from Nueces County — Reversed
Preservation of error for appeal, was not required for granting
of motion for new trial.
State v. Herndon, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 228
(Tex.Crim.App. No. 1954-03, 2/28/07); Opinion: Cochran.
After his conviction for DWI, Appellant won a motion for
new trial because part of the record, a bench conference, was
not recorded. COA reversed, holding the trial court abused its
discretion in granting a new trial on the ground that the court
reporter failed to record a bench conference because he had
not objected to this failure during the trial. State v. Herndon,
115 S.W.3d 231 (Tex. App. — Corpus Christi 2003). PDR was
granted to determine whether this ruling was correct.
Held: Texas law does not require a party to preserve error
for purposes of appeal as a precondition for the trial court
to consider the merits of a motion for new trial. Although
Appellant did not preserve error for appeal, he did not appeal.
Instead, he filed a motion for new trial in the trial court, and
that court granted it. There is no requirement in Texas law that,
before a trial court may grant a motion for new trial, the moving
party is required to show that he has timely preserved his claim
of error for appeal. The losing party in the trial court must
preserve any and all issues that it wishes to appeal. Appellant
did not need to preserve any error for appeal because he was
the prevailing party in the trial court. The trial court granted
his motion for new trial. COA erred in holding Appellant was
required to make a timely objection during trial to the court
reporter’s failure to hand-record the bench conference before the
trial court could consider the merits of his motion for new trial.
COA’s judgment is therefore reversed and cause is remanded to
that court to consider the State’s claims concerning the merits
of the motion for new trial and whether any error affected
Appellant’s substantial rights.
Writ Opinions
Writ Application from Potter County — Relief Granted
Ex Parte Perales, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 186
(Tex.Crim.App. No. 75,574, 12/14/07); Opinion: Johnson.
Applicant pled guilty to delivery of a controlled substance by
actual transfer to her unborn child, a person who is 18 years of
age or younger. She sought habeas corpus relief claiming there
was no evidence to support a conviction of delivery.
Held: An allegation of delivery of a controlled substance by
actual transfer to an unborn child cannot constitute delivery.
Delivery of a controlled substance occurs only where there is the
manual transfer of a controlled substance from the transferor
to the transferee or to the tranferee’s agents or to someone
identified in law with the transfers. Heberling v. State, 834
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S.W.2d 350, 354 (Tex.Crim.App. 1992). Such a transfer occurs
where the defendant transfers or surrenders actual possession
and control of a controlled substance to another. Thomas v.
State, 832 S.W.2d 47, 51 (Tex.Crim.App. 1992). The Court held
actual transfer delivery from a mother to her unborn child is
not possible. Thus, as a matter of law, delivery by actual transfer
did not occur.
Writ Application from Williamson County — Relief
Granted
Ex parte Roemer, __S.W.3d__, 2007 Tex. Crim. App. LEXIS 229
(Tex.Crim.App. No. 75,104, 2/28/07); Opinion: Meyers.
Appellant was convicted of DWI after pleading guilty, and
true to a prior conviction for involuntary manslaughter. He
now asserts counsel was ineffective for stipulating to the prior
involuntary manslaughter conviction for the purposes of
enhancing his offense to a felony and, as a result, his sentence
was illegal. Application was filed and set to determine whether
Applicant is estopped from raising an illegal sentence claim.
Held: Relief is granted. Although Applicant’s attorney
offered reasonable assistance, the prior conviction for
involuntary manslaughter was improperly used to enhance his
sentence to a felony, and thus Applicant is serving an illegal
sentence. While TPC 49.09 does authorize enhancement to a
3rd degree felony with a prior for intoxication manslaughter, it
does not for involuntary manslaughter. Therefore, Applicant’s
DWI could only have been enhanced to a class A misdemeanor.
Counsel is not ineffective for advising Applicant to stipulate
to the prior offense because he relied on caselaw stating that
such enhancement was authorized. Louviere v. State, No. 01-0200504-CR , 2003 Tex. App. LEXIS 1583 (Tex. App. — Houston
[1st Dist.] February 20, 2003) (not designated for publication).
However, the sentence is illegal, so Applicant is entitled to relief.
CCA rejects the state’s argument that Applicant is estopped
from asserting a claim that his sentence is illegal because he
stipulated to the prior offense and pled guilty. Estoppel does not
apply here because there is no invited error in this case. Relief
is granted.
Writ Application from Nueces County — Relief Granted
Ex parte Noyola, __S.W.3d__, 2007 Tex.Crim.App. LEXIS 227
(Tex.Crim.App. No. 75,428, 2/28/07); Opinion: Keller
Applicant was serving an 18-year sentence for burglary of a
habitation in 1992 when he was convicted of assault on a peace
officer and sentenced to 10 years. In 2000, he was released to
parole, but parole was revoked in 2004. He complains in this
writ that TDCJ should give him street-time credit because his
conviction for aggravated assault on a peace officer, a thirddegree felony, was not an offense or a statutory precursor to an
offense listed in Tex.Gov’t Code 508.149(a) when his parole was

revoked. Trial court recommended that relief be denied because
Applicant was ineligible for release on mandatory supervision
under the statute in effect when he committed the offense of
aggravated assault on a peace officer, TPC art. 42.18, 8(c).
Held: Relief is granted. Under Tex.Gov’t Code 508.283(c),
an inmate may be entitled to credit for time served while
released on parole or mandatory supervision if the inmate
meets the following two conditions: (1) the inmate is not a
person described by §508.149(a) of the Gov’t Code; and (2) on
the date that the pre-revocation warrant or summons initiating
the revocation process is issued, the remaining portion of
the inmate’s sentence is less than the time the inmate spent
on parole. Applicant’s eligibility for street-time credit under
§508.283(c) is controlled by the version of 508.149(a) in effect
at the time of his revocation. His 1992 conviction for 3rd
degree aggravated assault on a peace officer was not one of the
enumerated offenses in 508.149(a). Also, the offense was not a
precursor offense to the first- and second-degree-felony offenses
listed in 508.149(a) when his release was revoked. Finally, the
remaining portion of Applicant’s sentence was less than the
amount of time he had spent on parole. As a result, he is entitled
to street-time credit for the period of time he spent on parole
between 2002 and 2004. All remaining claims are denied. TDCJ
is ordered to credit Applicant’s 18-year sentence for burglary
of a habitation accordingly. Copies of this opinion are ordered
sent to TDCJ-CID and the Board of Pardons and Parole.
Death Penalty Opinion
When used to support a conviction for organized criminal
activity, capital murder will be punished as a first-degree
felony; unassigned error.
Garza v. State __S.W.3D__, 2007 Tex. Crim. App. LEXIS 98
(NO. 74,935, 75,597 1/29/07); Opinion: Price
Facts: Appellant and his friends, all members of the Tri
City Bomber street gang, carried out a hit on some women
in Donna, Texas. Four of the women died. Appellant gave a
written statement admitting to participating in the hit, but not
the shootings. CCA upholds the legal and factual sufficiency of
the evidence.
Organized criminal activity: Under §71.02 of the Penal
Code, when an accused has committed a crime included in
the list of offenses enumerated in the crime of organized
criminal activity, the offense is classified one category higher
for punishment purposes. As capital murder is the highest
category of punishment in the code, CCA addressed the issue
of whether the crime of organized criminal activity is an offense
susceptible to capital punishment when the offense that the
accused commits is capital murder.

Held: A conviction for organized criminal activity in which
the most serious underlying offense is at least a first-degree
felony is punishable as a first-degree felony. According to
the general rule of 71.02, when a defendant has committed
organized criminal activity by committing one of the underlying
offenses, the offense is classified one category higher than the
most serious offense listed in 71.02. An exception to the general
rule is first-degree felonies are punished as first-degree felonies.
Since there is no classification higher than capital murder, the
CCA stated it was logically absurd to try to apply the general
rule to a situation where capital murder is used to support a
conviction for organized criminal activity. The CCA in effect
extended the exception to include capital murder; i.e. capital
murder will be punished as a first-degree felony. The court
reasoned there has been no indication a conviction for organized
criminal activity should carry a punishment range any higher
than a first-degree felony, even in cases in which capital murder
is the underlying offense.
Unassigned error: CCA notes the issues discussed above
were preserved at trial but were not raised on appeal.
Held: Appellate courts must address unassigned error
when necessary to disposition of appeal. “Mindful of our
inherent constitutional authority as a direct appeals court in
capital death penalty cases to entertain unassigned error of a
fundamental nature, after original submission of the cause we
ordered the parties to file supplemental briefs addressing two
additional issues that concerned us following our preliminary
review of the record. Those briefs have been filed, and we turn
next to a discussion of those issues.”
PDRs Granted
06-1019/1047 Miles, Lawrence Preston, Appellant’s PDR from
Harris County: Unlawfully Carrying Weapon and DWI
The Court of Appeals erred by holding that Article 38.23 does
not exclude evidence obtained through the violation of traffic
laws.
06-1644 Warner, Grady Lewis, State Prosecuting Attorney’s
PDR from Burleson County; Escape
1. When deciding whether an individual is guilty of the offense
of escape, is the jury authorized to employ any meaning of the
term arrest that is acceptable in common practice?
2. Should the decision Medford v. State, 13 S.W.3d 769 (Tex.
Cr.[sic]App. 2000), be re-examined?
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06-1924/1925 Kubosh, Felix Michael, Appellant’s PDR from
Harris County; Bond Forfeiture

06-1400 Hackler, Terry, Appellant’s PDR from Cooke County;
Intoxication Manslaughter

1. The Court of Appeals decision conflicts with Bob Smith Bail
Bonds, SUR. v. State, 963 S.W.2d 555, 556 (Tex. App. — Fort
Worth 1998, no pet.) and other case law holding that a bail
bond must be admitted into evidence.

The Court of Appeals erred in affirming the trial court’s
admission into evidence of a videotape of the 4th birthday party
of the deceased’s daughter.

2. The Court of Appeals decision has sanctioned the trial
court’s departure from the accepted and usual course of judicial
proceedings in that it held that a trial court may take judicial
notice of a bail bond on its motion without comment, thus
eliminating the need to offer the bail bond into evidence. This
holding calls for an exercise of the Court of Criminal Appeals’
power of supervision.
06-1836 Villaneuva, Armando Quintana, Appellant’s PDR
from Hidalgo County; Assault
1. Did appeals court reversibly err in finding it lacked
jurisdiction over this appeal which is statutorily authorized by
TCCP Art. 11.072, §8
2. Did appeals court reversibly render judgment as to trial
court’s order dated Dec. 27, 2004, when on Jan. 20, 2005, the
trial court entered an order denying request for specific findings,
withdrawing prior Dec. 27 order denying habeas relief, and
denying as frivolous the petition
3. Did appeals court reversibly find trial court’s order was
unappealable under TCCP Art. 11.072
06-1311 Otto, Adriane Elaine State’s PDR from Harris County;
DWI
1. Respondent was charged with driving while intoxicated due
to her ingestion of alcohol. At trial, she claimed that a male
acquaintance had caused her to unknowingly ingest Rohypnol
or another unknown drug and that it was this, rather than
alcohol, that caused her intoxication. The trial court submitted
a concurrent cause instruction tracking the language of section
6.04 of the Penal Code. The Court of Appeals held that the
concurrent cause instruction “expand[ed] on the allegations
set forth in the [indictment].” Was this error?
2. Does a jury instruction that tracks the language of Penal Code
section 6.04 always improperly expand on the allegations in a
charging instrument?

06-1639/1640 Blacklock, Tony Lee, Appellant’s PDR from
Harris County; Aggravated Sexual Assault; Aggravated
Robbery
The appeals court erred in failing to reverse the trial court’s
denial of Appellant’s motion for DNA testing.
06-1420-1426 Banks, Tyron Lamond, State’s PDR from Dallas
County; Aggravated Assault; Aggravated Robbery
1. Whether the Court of Appeals erred by interpreting an
appellate rule in a manner that improperly enlarged a statutory
right under the Government Code?
2. Whether the Court of Appeals erred in holding that a
defendant is entitled to a new trial under appellate rule
34.6(f) based on a lost or destroyed reporter’s record when the
defendant did nothing to preserve that record within a threeyear period pursuant to Government Code 52.046(a)(4)?
3. Whether the Court of Appeals erred in resolving the conflict
between the appellate rule and the Government Code in a
manner contrary to other courts of appeals’ decisions?
4. Whether a complaint on appeal that “no analysis of the merits
of Appellant’s plea hearings is possible without the reporter’s
record” can be construed under appellate rule 38.9 to mean
that appellate counsel cannot review the effectiveness of trial
counsel; if not, has the Court of Appeals exceeded its authority
under Rule 38.9 to say that it does?
06-1438 Watkins, Bryan Keith, Appellant’s PDR from Dallas
County; Burglary
The Court of Appeals failed to properly apply the Batson
standard of review.
06-1647 Malone, James, State Prosecuting Attorney’s PDR
from Brazoria County; POCS/Intent to Deliver
1. Is a defendant “merely present” when a substantial drug
transaction is made at his residence when he is at home and
has invited the purchasers inside?
2. Is evidence that would supply probable cause to arrest a
defendant sufficient to “tend to connect” him to the commission
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of the offense under Tex. Code Crim. Proc. Ann. Art. 38.141?
3. Does evidence that affirmatively links a defendant to
contraband “tend to connect” him to the commission of the
offense under Tex. Code Crim. Proc Ann. Art. 38.141?
07-0043 Fischer, John Robert, State’s PDR from Harris
County; DWI
1. The Court of Appeals erred in holding that the hearsay
exception dealing with police offense reports trumped the
hearsay exception dealing with present sense impressions.
2. The Court of Appeals erred in holding that the audio portion
of the DWI traffic stop videotape did not constitute present
sense impressions.
COURTS OF APPEAL
Commitment question asked during voir dire is proper where
one of possible answers to question gives rise to a challenge for
cause and where question does not contain more case-specific
facts needed to give rise to a valid challenge for cause.
Braxton v. State, __S.W.3d__, 2007 Tex. App. LEXIS 1039 (No.
01-06-00360-CR — Houston [1st Dist.] 2/8/07)
Appellant was convicted of murdering her husband. On appeal,
She claimed State asked an impermissible commitment question
during voir dire.
Held: Whether venire members are more likely to believe a
self defense claim made by a woman is a proper commitment
question because an affirmative answer would lead to a
proper challenge for cause and the question did not attempt
to commit the prospective jurors to a specific set of facts
prior to the presentation of evidence at trial. Determination
of whether a question is a proper commitment question is a
two-step process: First determine whether a particular question
is in fact a commitment question. Second, if so, determine
whether commitment question is proper. Standefer v. State,
59 S.W.3d 177, 181 (Tex. Crim. App. 2001). A question is a
commitment question where one of the possible answers to the
question gives rise to a valid challenge for cause. Id. at 181-82.
An otherwise proper commitment question is improper where
questioner provides additional facts beyond what is necessary
to establish a challenge for cause. Id. at 182. Here, State asked
question whether venire members find a woman’s claim of
self-defense more believable than a man’s claim. Question was
a commitment question because it asked prospective jurors to
commit to resolve, or refrain from resolving, an issue a certain
way. Question sought to determine whether potential jurors had
an automatic predisposition toward finding the Appellant acted
in self defense. Also, Court ruled the commitment question did

not contain more case-specific facts than needed to give rise to a
valid challenge for cause. Question was a proper commitment
question, thus judgment is affirmed.
Appellant’s objection to judge testifying in his black robe does
not preserve error for appeal based on judge’s testifying as a
character witness.
Badall v. State, __S.W.__, 2007 Tex. App. LEXIS 737 (Tex.App.
No. 09-05-498 CR – Beaumont, 1/31/07)
At trial, Judge Cain was called as a rebuttal witness to counter
testimony that Appellant was truthful. Judge’s testimony was
based on his interactions with Appellant in his courtroom.
Appellant objected to Judge testifying in his black robe, but did
not object to the testimony itself.
Held: Failure to make timely and specific objection to
introduction of character evidence precludes appeal on that
issue. The failure to object in a timely and specific manner
during trial forfeits complaints about the admissibility of
evidence. Saldano v. State, 70 S.W.3d 873, 889 (Tex.Crim.App.
2002). Almost all error, even constitutional error, is waived if
the Appellant fails to object. Tex. R. App. P. 33.1(a). There are
only two exceptions to this general rule involving waivable only
or absolute systemic requirements. These exceptions are, one,
the right to assistance of counsel and two, the right to trial by
jury. Saldano, 70 S.W.3d at 888. Judgment is affirmed.
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Resolution by the Board of Directors
Honoring F.R. “Buck” Files, Jr.
WHEREAS F.R. “Buck” Files, Jr., is a Charter Member of the
Texas Criminal Defense Lawyers Association;
WHEREAS Mr. Files, an outstanding scholar and prolific author, has written in excess of 100 articles since 1978,
including his “Federal Corner” column, which have all been published in VOICE for the Defense magazine;
WHEREAS Mr. Files is a talented attorney and champion of justice, serving his clients
with understanding and compassion;
WHEREAS Mr. Files exemplified the qualities inherent in a true criminal defense lawyer,
always striving to fulfill the ultimate purpose of the Texas Criminal Defense Lawyers Association:
to promote justice and the common good;
THEREFORE BE IT RESOLVED that the Board of Directors of the Texas Criminal Defense Lawyers Association
pay tribute to the accomplishments of the Honorable F.R. “Buck” Files, Jr.
Approved this 10th day of March, 2007.
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Membership Directory Update
Calling all members. It’s time for the 2007/2008 TCDLA Membership Directory.
Please review your information from the 2006.2007 Membership Directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512.469.9107 or email to mherrera@tcdla.com by May 9, 2007.
Current members as of May 31, 2007 will be included.
Questions about your membership status?
Contact Miriam at mherrera@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

membership directory update form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________ office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
o Please check if you are an investigator.
o Please check if you are a member of a local criminal defense bar association.
		 Which one?__________________________________
o Please check if you are interested in advertising in the membership directory.
		 An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in
the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________
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Proposed By-Law Amendments
The following proposed by-law amendments were approved by the TCDLA Board of Directors at its quarterly
meeting held on December 9, 2006. Please direct any comments to Joseph Martinez, 512.478.2514, or jmartinez@
tcdla.com. If approved by the TCDLA membership, they will become effective after the annual meeting scheduled
for June 2007.

ARTICLE IV
FINANCES
Sec. 2. Dues Schedule.
It shall be the duty of the Board of Directors to set membership dues.

ARTICLE VI
BOARD OF DIRECTORS
Sec. 1 Powers, Membership and Terms.
(a) The business and affairs of the Association shall be managed by a Board of Directors. The Board of Directors shall consist
of the elected officers of the Association, the immediate Past President of the Association, the past presidents of the Association,
the editor of the VOICE for the Defense, the editor of the Significant Decision Report, forty-two (42) directors, and sixteen (16)
associate directors. Each past president of the Association is a member of the Board of Directors, provided said past president is
a member in good standing. The editors of the VOICE for the Defense and Significant Decisions Report shall serve as a members
of the Board of Directors during their tenure as editors. Directors shall be elected for terms of three (3) years. Associate directors
shall be elected for terms of one (1) year.
(b) No director may be elected to serve for more than two (2) full consecutive terms, not to include any term or terms served as an
associate director provided this restriction shall not prevent officers and the editor of the VOICE for the Defense who are directors
by virtue of office from serving on the Board of Directors. Any director who is ineligible to be reelected to the Board is also
ineligible for election as associate director. No associate director may be elected for more than two (2) consecutive terms. The
executive committee shall have the responsibility for establishing rules to ensure the orderly election of the board of director.
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association, the editor of the VOICE, for the Defense, and members
of the Association appointed by the President. Of the appointed members of the Association, at least half shall be members
of the Board of Directors. Each membership area designated in Section 11 of Article III shall be represented on the Executive
Committee. The Executive Committee shall have such powers and duties as are provided in these bylaws and as may be prescribed
by the Board of Directors. The Executive Director is a non-voting member of the Executive Committee

42 VOICE FOR THE DEFENSE April 2007

ARTICLE VII
OFFICERS
Sec. 1 Officers.
The officers of the Association shall consist of a President, a President-Elect, a First Vice-President, a Second Vice-President,
Treasurer, and Secretary., the Executive Director, the Editor of VOICE for the Defense, and the Editor of Significant Decisions
Report.

Sec. 2. Qualifications.
(c) Prior to taking office, aAn officer, other than the executive director, must have served at least one (1) full term as a director, or
have provided equivalent service on the board of the Texas Criminal Defense Lawyers Educational Institute or the Executive Committee
of the Criminal Defense Lawyers Project.
Sec. 3. Assumption of Office.
(b) In the event of the death, resignation or removal from office of the Treasurer, the Secretary shall accede to the office of the
Treasurer and hold said office until the next annual meeting of the Association. In the event of the death, resignation or removal
from office of any officer, other than the President, each officer below the office which is thus vacated shall immediately accede to the
office immediately above the office held by that officer. The President shall appoint, with the approval of a majority of the remaining
officers, a replacement who will serve as Secretary for the remainder of the regular term of office in which the vacancy occurs. If there
is a period between the vacation of an office and the appointment of the new secretary, the officer assuming the office of Treasurer shall
fulfill the duties of Secretary until a replacement is appointed. The hierarchy of office in descending order is: President, President-elect,
First Vice-President, Second Vice-President, Treasurer, and Secretary.
Sec. 10. Executive Director.
(c) Termination of Employment: The Association shall be authorized to terminate employment of the Executive Director by, and
only by, one of the following two procedures:
(2) By Designated Officers: Conclusive vote on termination can be undertaken at a meeting requested for this purpose, at which
the (9) officers of the Association designated in Sec. 1 of this article are eligible to vote, except that the immediate Past-President
shall be substituted for the Executive Director as an eligible voter. Said meeting must be requested by at least (3) (2) of the eligible
voters with at least 72 hours advance notice to each other eligible voter, communicated either directly, in writing, or by phone
message. Attendance and vote may be either in person or by phone. Termination shall result if supported by vote of six (6) four
(4) or more of those voting in said meeting.

ARTICLE VIII
ELECTIONS
Sec. 1. Elections.
At each annual meeting the Association shall elect all officers except President, and elect directors to replace each directors whose
term is expiring and to fill any vacancy. At least one-third of the Board of Directors shall be elected each year. Officers shall serve
for one(1) year or until their successors take office. Directors shall serve for three (3) years or until their successors take office,
unless appointed to complete a term for which another was elected. The President-Elect shall assume the office of President and
all elected officers and directors shall take office upon adjournment of the annual meeting.

April 2007 VOICE FOR THE DEFENSE 43

2007. 2008 TCDLA Nominating Committee
New Slate of Candidates
directors
name
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

1st term ends

2nd term ends

county

				
H. Thomas Hirsch
2008		
Mark S. Snodgrass 		
2010
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Susan Anderson
2008
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett 		
2010
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Doug Murphy
2009		
Dan Cogdell
2009		
Jason Butscher
2010		
Danny Easterling
2010		
Jim Darnell
2010		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Nueces
Webb
Cameron
Jefferson
Travis
Harris
Harris
Harris
Harris
Grayson
Harris
El Paso

as
associate directors
name

1st or 2nd term

county

district

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

Tip Hargrove
Pat Metze
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Harold J. Danford
Jim Granberry
Ray Merino
Clay Conrad
Jaime Carillo
Mick Mickelson
Michael Logan Ware

1
2
2
2
2
2
2
2
2
2
2
2
2
1
1

Tom Green		
Lubbock		
Collin		
Tarrant		
Dallas		
Collin		
Gregg		
Gregg		
Kerr 		
Nueces		
Hidalgo		
Harris		
Kleberg		
Dallas		
Tarrant		

2
3
5
5
6
6
7
7
11
12
12
14
12
6
5

16

Bruce Ponder

1

El Paso		

1

*New board members are designated in gray.
** No one appointed in this district.

2007.2008 officers
President
Craig Jett

1st Vice-President
Stanley Schneider

Treasurer
Keith Hampton

President-Elect
H.F. “Rick” Hagen		

2nd Vice-President
Bill Harris

Secretary
Lydia Clay-Jackson
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district
1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
12
12
12
13
9
14
14
14
14
4
14
1
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Join TCDLA!
When you join TCDLA, you become a part of a long history of providing
outstanding services and assistance to criminal defense lawyers across the
great state of Texas.
Join today and take advantage of numerous member benefits. Endorse a
colleague or friend — encourage others to become
a member of TCDLA.

oin

Member Benefits

Membership Application

To join TCDLA you must be a member in good standing of the State Bar of Te
engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members
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q Ms.

q Mrs.

name
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:: La Quinta
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date of birth (optional)			
address
city		

state

Nominating Endorsement
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and capital issues/updates, upcoming seminars and events, and more.
:: TCDLA Discounts
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fax

e-mail			
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details.)

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and mailed annu‑
ally and online directory of current TCDLA members.
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As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
printed name of endorser (must be current member)

signature of endorser (must be current member)
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q first time member
q
q
q
q
q
q
q
q
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q check payable to TCDLA
q credit card (visa, mastercard, amex or discover)
credit card number			

expiration date

name on card			

signature
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Opportunities to be involved in the legislative effort.

Mail completed form and payment to

:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI,
post trial, pre-trial, and sexual assault motions.
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