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Craig Jett

A VICTIM OF THE GREAT COMPROMISE
I used to sleep at the foot of Old Glory
And awake by the dawn’s early light
But much to my surprise when I open my eyes
I was a victim of the great compromise 1
When John Prine wrote these lines, they were part of a metaphor about his disillusionment
with America. Although he was not referencing the operation of the criminal justice system,
the line about being a victim of the great compromise has resonated with me, seeming to be
an apt description of what happens too often to our clients.
Recently, the Dallas Morning News published a five-part, front-page series called “Unequal
Justice: Murderers On Probation.” 2 The reporters found that from 2000 through 2006, 120
murderers were placed on probation in Texas. Of those, 47 were in Dallas County, where 9
percent of all murder sentences were for probation. The next closest to Dallas County was
Harris County, with 4.1 percent, or 26 murder cases, resulting in sentences of probation.3 In
the Dallas-Fort Worth metroplex, including Dallas, Tarrant, Collin, Denton, and Kaufman
counties, there were 56 murder sentences for probation. Of those, 42 resulted from plea
agreements; 11 from jury sentences; and 3 were sentences by judges. Thirty had hired counsel
and twenty-six had appointed counsel. Twenty of the killers and sixteen of the victims had
previously committed a crime involving violence or weapons. Three of the killers and two
of the victims had previously killed someone. Six of the killers and nine of the victims were
on probation at the time of the murders.

:: President’s
Message

8
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The reporters were interested in how and why a murderer could receive a sentence of pro
bation; how the family of the victim was affected by the sentence; and how the defendants
fared on probation. The reporters interviewed the families of the victims and found them
almost uniformly distraught over the probated sentences. They found probation supervision
to be generally lax. They often found the prosecutor’s rationale for offering a plea bargain for
probation to be questionable. The reporters recognized that the plea bargaining process was
driven largely by the relative merits of the factual and legal basis for the murder prosecutions.
However, they questioned the propriety, and rightly so, of two aspects of this process. One
was the failure of the prosecution to dismiss cases that could not be proven. The second was

December 2007

the desire to use probation to achieve, ultimately, what could
not have been achieved in the original prosecution.
The articles identified cases where the prosecutors believed
that they could not prove the murder charges, but could not, or
would not, dismiss the charge. Usually, in Dallas County, the trial
prosecutors had to obtain permission from a superior in order to
dismiss a case. Apparently, that permission was not forthcoming
as a matter of policy. Instead, the prosecutor would make a
plea bargain offer of probation in exchange for a plea of guilty
to murder. That offer left the defendant with a very difficult
choice. The defendant often had been in jail for a long time
and was very anxious to be released. With the risk of a murder
conviction and resulting sentence so great, the opportunity to
be on probation was usually too good to pass up. Often the de
fendant was poor and ignorant, with little understanding of the
prosecution and trial process. To an innocent defendant, or at
least one with a good self-defense claim, the system had already
misfired when he or she was arrested and indicted. The accused
had little faith left that the justice system would get it right this
time. There was nothing in the articles about what happened
in any case where a plea offer of probation was turned down
by the accused. However, it seems likely that the vast majority
of those charged with murder who were offered sentences of
probation accepted the offer.
The article questioned why the prosecution would not dismiss
a case when it believed that it could not prove the case, or
when there was a compelling circumstance of self-defense.
After all, it is the duty of the prosecutor to see that justice is
done, not simply to secure a conviction. Can it be justice to
prosecute a case when you know the evidence is insufficient?
Some prosecutors would say I know or think or believe that
he is guilty so he is not going to get a “free pass” on this case,
despite the lack of evidence. Some prosecutors would say that
it is consistent with their duty to do justice to not dismiss the
case because they know or think or believe that the accused is
guilty. Some prosecutors would say they could not dismiss the
case because the family of the victim would not agree. Other
prosecutors would say that it is our policy not to dismiss these
kind of cases and the defendant can just go to trial.
Any of the foregoing answers are fraught with ethical issues. Is
the prosecutor acting as judge and jury by deciding that he or
she “knows” what is right? Is the prosecutor allowing political
considerations to override his or her judgment, and ethics,
as a lawyer? Or is the prosecutor elevating the form of policy
over factual and legal substance? Whatever the rationale, the

prosecutor has nothing to lose by playing a game of “plea bar
gain chicken.” If the defendant refuses to accept the plea offer
for probation, the prosecutor can always dismiss on the eve of
trial or suffer a not-guilty verdict at trial, where no one gets hurt.
However, for the defendant the risks are huge—a lifetime in the
penitentiary and all that entails. The pressure on the accused is
enormous. For the prosecutor, at worse, he spends a week in trial
and blames the result on the jury. The prosecutors know this
and count on the great disparity of risk to salvage a conviction
where the facts and/or law would say that none is warranted.
In such a case the prosecutor makes the great compromise of
recommending a probated sentenced for a murder case. The
accused, who cannot (or will not) take the risk of a murder
trial, pleads guilty to an offense that he or she did not commit
and thus becomes a “victim of the great comprise,” the plea
bargain for probation.
The News articles documented instances where the prosecution
recommended a sentence of probation on a murder case, hop
ing that the defendant would not be able to comply with the
terms of probation—and would then be sentenced for the
murder in a probation revocation proceeding. The prosecutor
thus achieves, through the probation revocation proceeding,
what he or she could not achieve in the original case. Such
gamesmanship can be risky to the public when a murderer is
released back to the streets with little supervision. In some cases
the convicted murderer/probationer went on to commit other
crimes of violence. In other cases the convicted murderer did
not comply with the terms of probation and had his probation
revoked. Some judges will then sentence for the murder; others
will sentence for the probation violation. Most prosecutors have
a good idea what their judge will do. Whatever the result, the
ethical questions persist. Is it acceptable advocacy to allow the
defendant to be placed on probation and hope that he will later
be sentenced without the benefit of a jury and proof beyond a
reasonable doubt? What is the risk of creating another victim
as the result of the plea bargain compromise?
Another circumstance where a defendant can become the victim
of his own plea bargain is in child abuse cases. Prosecutors’ offices
seem more and more reluctant to recommend probated sentences
in child abuse cases. Plea offers for probation are reserved for
the most minimal cases or for instances where the prosecution
believes it has serious problems in proving the defendant guilty.
In those cases even the sentences of probation are onerous due
to the requirements of sex offender registration, sex offender
treatment, child safety zones, and the limitations upon the de
fendant’s associations. If defense counsel is not careful about
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the terms of the plea agreement, does not thoroughly explain
the terms and conditions of sex offender probation, or the de
fendant does not understand those conditions, the defendant
can be a victim of his own plea agreement. Before a defendant
enters into a plea agreement for sex offender probation, he
must understand that probation will usually require admission
of not only the offense for which he is charged, but any other
offense that the state, or the probation officer, may believe that
he has committed. The failure to admit all of the offenses will
be considered to be a failure of sex offender treatment and thus
a violation of conditions of probation. The failure to admit all
of one’s offenses will cause the probationer to fail polygraph
tests, which will result in a discharge from sex offender treatment
and then the filing of a motion to revoke probation. On the
other hand, if a probationer admits another offense, he may
be prosecuted for that case. If a client does not understand the
limits of child safety zones, what constitutes places where kids
congregate, and the limitations of his associations—even with
family members—that misunderstanding can lead to revocation
of probation and a lengthy prison sentence. Sometimes, when
a child sex abuse case appears difficult to prove, prosecutors
will offer to change the charge to injury to a child. That can be
a very attractive offer because conviction or probation for in
jury to a child does not carry the requirement of sex offender
registration. However that offer may require that the defendant
submit to a sex offender evaluation or sex offender treatment.
If your client agrees to those terms, he may find himself on sex
offender probation even though he did not plead guilty to a
sex offense. In such circumstances the state will have achieved
through the plea bargain process what it could not achieve in the
prosecution of the original case—that is, labeling, and treating

the defendant as a sex offender and placing him at substantial
risk of going to the penitentiary for a long time.
Plea bargaining is a process of compromise between the parties.
When engaging in that process, prosecutors need to examine
the ethics of using probation as leverage to avoid dismissing bad
cases or of achieving a conviction and sentence when the law
and the facts say it is not justified. To the newspaper reporters,
those tactics raise serious questions about the integrity of the
justice system. On the other hand, defense lawyers have a duty
to make sure that their client feels confident that he will receive
competent, committed, and diligent representation if he chooses
to go to trial. The defense lawyer has the duty to make sure that
the client understands all that will be required of him if he ac
cepts the probation offer. Otherwise, the client will become a
victim of his own great compromise, the relinquishment of his
right to require the state to prove its allegations to a jury, beyond
a reasonable doubt. It is our job to make sure that the defendant
does not become a victim of the great compromise.

Endnotes
1. “The Great Compromise”, by John Prine, from Diamonds In The
Rough, Atlantic No. 7274, 1972.
2. By Brooks Egerton and Reese Dunklin, Dallas Morning News,
November 11–15, 2007.
3. In all, 3.8 percent of murder sentences in Texas were for probation.
In Tarrant County, there were six probation sentences for murder (2.9
percent); in El Paso, one probation sentence for murder (2.6 percent);
in Bexar County, 1 probation sentence for murder (0.4 percent); in
Hidalgo County, 2 probation sentences for murder (2.0 percent); and
in Travis County, none. Dallas Morning News, November 11, 2007.

Advanced Trial Series
The Advanced Trial Series (ATS) is the next step forward. ATS is bringing the most advanced trial tactics to
criminal lawyers in smaller jurisdictions. Even for lawyers who only occasionally handle criminal cases, ATS
will give you a leg up on the competition.
CDLP Chair: Grant Scheiner
Course Directors: Susan Anderson and Bobby Lerma
Topics include but are not limited to:
•
•
•
•
•
•
•
•

Charging Instruments—Challenging and Quashing
Pre-Trial Motions
Impeachment Evidence
Expert Witnesses—Attacking and Defending
Punishment Phase—Law, Strategy and Tactics
Preserving Error and Setting Up Appeal
How to Choose a Winning Theme
Ethics

Cities to be traveled in 2008 (subject to change)
Tyler—Dec 14
Abilene—January 18
Waco—January 25
Laredo—Feb 22
Del Rio—April 18
S. Padre—July 10-11
*Register on the web at www.tcdla.com

The Texas Criminal Trial College is sponsored by CDLP, a project of TCDLA, funded by the Court of Criminal Appeals of Texas.
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Joseph A Martinez

On the Agenda . . .
The TCDLA Board of Directors will hold a memorial service for Mr. Weldon Holcomb,
Past President and Counsel Emeritus, at 6 pm on December 7 at the Doubletree Campbell
Centre Hotel in Dallas. The Holcomb family has asked individuals to consider making a
charitable contribution to Breckenridge Village of Tyler, P.O. Box 15062, County Road 1145,
Tyler, Texas 75704, 800-237-0234.
During the last two months TCDLA and CDLP have put on or co-sponsored eight CLE
events. I want to thank the course directors who worked so diligently to bring these
opportunities to criminal defense lawyers across the state. I also want to thank those groups
and/or individuals who allowed TCDLA to co-sponsor their events, including Hon. David C.
Guaderrama and the El Paso Criminal Law Group; Tex McConathy, Criminal Law Section
of the Dallas Bar Association; and Prof. David Crump, University of Houston School of
Law. Collectively we trained over 700 lawyers.
TCDLA Seminars
San Antonio: Stuart Kinard Memorial Advanced DWI Seminar, Gary Trichter
and Troy McKinney
Ruidoso, New Mexico: Co-sponsored with the El Paso Criminal Law Group, Inc.,
Judge David C. Guaderrama, Judge Julie Gonzales, M. Clara Hernandez,
Mathew R. DeKoatz, and Michael R. Gibson
Criminal Defense Lawyers Project Seminars

:: Executive
Director’s
Perspective

Nacogdoches: Advanced Trial Series, Kenda Culpepper, John Heath, William
Morian and David Moore
Dallas: Co-sponsored with the Dallas Bar Criminal Law Section, Tex McConathy
San Antonio: Nuts and Bolts Co-sponsored with the San Antonio Criminal Defense
Lawyer Association, George Taylor (President, SACDLA)
South Padre Island: Capital Seminar, Philip Wischkaemper, John Niland
Dallas and Austin: Co-sponsored with University of Houston, School of Law
The updated and annotated 2007–08 Texas Code of Criminal Procedure and Texas Penal
Code books are available for purchase (CD version also) online or by phone. Very special
December 2007
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thanks to Cynthia Hampton and Philip Wischkaemper (and an
army of law clerks) who worked on putting them together.
Please come to Lubbock for the 28th Annual Prairie Dog Law
yers Advanced Criminal Law Seminar on January 3–4, 2008,
co-sponsored by the Lubbock Criminal Defense Lawyers Asso
ciation, TCDLA, and CDLP. The seminar will be held at the Texas
Tech Law School. Join us for outstanding CLE, great-tasting
bar-b-que, the ever-popular 28th Annual LCDLA Membership
Party and dance, and lots of fun. Hope to see you there!
Please help us recruit lawyers to apply for the 32nd Annual Texas
Criminal Trial College in Huntsville on March 30–April 4, 2008.
TCTC is an intensive program of practice exercises, enhanced
by faculty demonstrations. Students’ practice exercises are
videotaped so they may review themselves in action. More

than 50 faculty members who represent the finest criminal
defense lawyers in Texas have been invited to teach. To qualify,
students must have had 0–10 jury trials as a criminal defense
lawyer. Eighty openings are available again this year. Last year
approximately 180 lawyers submitted applications, so get those
applications in early! The deadline is February 11, 2008.
The TCDLA Nominations Committee will be meeting in Dallas
on Saturday, December 8, to determine a slate of TCDLA director
and secretary nominees. These will be placed before and voted
on by the members at the TCDLA Annual Membership Meeting
held on Saturday June 28, 2008, in San Antonio.
A special thanks to all members for their continuing support
of TCDLA. Have a safe and enjoyable holiday season. The best
to you and your family.

Federal Law at
the French Quarter
March 6&7, 2008
Hotel Monteleone
New Orleans
To register online or view
agenda, go to www.tcdla.com

Hotel Monteleone | 214 Royal Street
New Orleans, Louisiana | 504-523-3341
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Emmett Harris

What Do These Stones Mean?

A

few weeks ago, my pastor was preaching on a passage of scripture from the book of
Joshua. According to this scripture, Joshua had just led the Israelites across the Jordan
River into the Promised Land. He had instructed the priests who were carrying the Ark to lead
the people into the water. When they did, the Jordan suddenly quit flowing from upstream,
and the whole nation crossed on dry ground—much the same as they had when Moses led
them across the Red Sea.
At this point the pastor had no idea that I would begin to think about our defense bar,
and I hadn’t yet. He went on to say that Joshua instructed twelve men to retrieve twelve stones
from the river and place them on the bank as a monument to their safe crossing. Then he
read the following verses:
Then Joshua explained again the purpose of the stones: ‘In the future,’ he said, ‘when
your children ask you why these stones are here and what they mean, you are to tell
them that these stones are a reminder of this amazing miracle that the nation of
Israel crossed the Jordan River on dry ground! Tell them how . . .’

:: Editor’s
Comment
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That is when he lost me for most of the rest of the sermon.
Sometimes a phrase or the sound of a phrase will resonate so clearly that, standing
alone, it will demand that we think. That’s what this one did to me. I began to think about
our children, those who will follow us. We who represent the flawed souls accused of crime
will be followed by others who do so. They are our professional successors and, in that sense,
our children. So to borrow Joshua’s words, in the future when our children ask us why these
stones are here and what they mean, we had better have done at least two things: First, we
need to leave some stones behind, and second, those stones need to have meaning.
What monuments can we leave behind? I hope that there will be some record of the
hundreds upon hundreds of lawyers trained by the TCDLA seminars. I hope that the archival
videos of our heroes—which we began creating at this year’s Rusty Duncan seminar—will
be seen by and inspire our followers. And I hope that the largest stone of them all will be
the Constitution of the United States, still intact, still strong, and still undiluted. This calling
to which we have responded is critical to our society, whether that fact is appreciated by as
many as it ought to be or not. What we are about is not universally popular. Far too many in
our country are perfectly willing to surrender their rights out of fear. They are comfortable
yielding them up in hope of holding off the specter of terrorism. Only we can fight to hang
on fiercely to those guarantees that separate us from most of the world.
In the future, when our children ask us what the Constitution means, I want it to be
there, and I want to tell them that I had the privilege to know its most valiant defenders.

December 2007

New Publication: Indigent Defense
in the Texas Juvenile Justice System
The Task Force on Indigent Defense and Texas Juvenile Probation Commission (TJPC) jointly
published an information booklet summarizing the key requirements for providing counsel to
indigent youth in juvenile court. The booklet is designed to do the following:
		Provide an overview of the key provisions of the Fair Defense Act as applied to
juvenile court cases;
		Answer many of the questions families and juveniles have about the right to
counsel, processes used to determine who qualifies for counsel and the timeframe for appointment;
		Answer questions for attorneys who practice before juvenile courts containing
information on who can serve as appointed counsel, how attorney appointment
lists are created and maintained, how appointments are made from the list, and
the process for paying attorneys;
		Detail the juvenile board requirements for the indigent defense plans that each
board must create and maintain; and
		 Provide an overview of key statutes and resource materials.
You may download, print or distribute the booklet from TJPC’s website at:

http://www.tjpc.state.tx.us/publications/reports/TJPCMISC0107.pdf

Become a Fellow or Super Fellow
Texas Criminal Defense Lawyers Educational Institute

Endowment Program
	TCDLEI has created an endowment program to ensure continuing legal

education for tomorrow’s criminal defense lawyer.

		

		

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

	What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000 and
become a Super Fellow (pledge form available on our web site).
				Help support TCDLEI in its efforts to make funds available for future
criminal defense lawyers in Texas. For more information, contact
Joseph Martinez at 512-478-2514 extension 26.
Make YOUR contribution TODAY!
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FR Buck Files, Jr

I Want to Take Back My Guilty Plea

It was a bad day when Judge Snerd appointed you to represent Waldo, the mental pygmy.
After your first conference with the AUSA, you realize that the evidence against Waldo is
overwhelming; nevertheless, the AUSA makes you a more than reasonable plea offer. After
many visits with Waldo, he decides that he should enter into a plea agreement with the
government.
You appear before Magistrate Judge Glurtz, who does the world’s best guilty-plea colloquy.
Judge Glurtz asks Waldo every single question that could ever be contemplated under Rule
11, and Waldo gives truthful and incriminating answers and enters his plea of guilty.
Waldo then goes back to the Cross-Bar Hilton and visits with his cellmates, all of whom are
learned in the law. It takes them only a moment or so to convince Waldo that he has been
taken advantage of by the AUSA, the magistrate judge and—most importantly—by you. He
demands that you immediately do whatever it takes to assist him in withdrawing his plea of
guilty. At some time, you realize that it will be easier in the long run for you to file a motion
to withdraw his plea than to eventually litigate this issue in a habeas proceeding.
So, what’s the law? On October 23, 2007, a panel of the United States Court of Appeals for
the Fifth Circuit (Chief Judge Jones and Circuit Judges Reavley and Smith) affirmed a district
judge’s order denying a defendant’s motion to withdraw his plea of guilty. United States v.
Puckett, ___ F.3d ___, 2007 WL 3076939 (5th Cir. No. 06-10543, 10/23/07)

:: Federal
Corner

James Benjamin Puckett was a bank robber. In July 2002, he was charged in a two-count
indictment for the offenses of bank robbery and the use of a firearm in the commission of a
crime of violence. After entering into a plea agreement, Puckett pleaded guilty to both counts
of the indictment. On September 18, 2003, as part of the plea agreement, the government
agreed that Puckett qualified for a three-level reduction in his offense level because he had
accepted responsibility for his crimes. Another paragraph of the plea agreement required
the government to request a sentence at the low end of the sentencing guidelines range.
Two months after entering his guilty plea and while he was awaiting sentencing, Puckett was
diagnosed with a benign tumor on the left side of his brain and underwent surgery to have
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it removed. Later, at the request of his lawyer, Judge Barefoot
Sanders ordered both physical and neurological examinations
to determine Puckett’s present mental capacity and his capacity
at the time of the offense. While awaiting the results of the
evaluation, Judge Sanders continued the sentencing hearing
numerous times at Puckett’s lawyer’s request.
Two years after pleading guilty, Puckett filed a “claim of
ineffective assistance of counsel” and argued that his lawyer
failed to investigate his brain disease and failed to pursue a
defense based on diminished capacity or mental illness. In
November 2005, Puckett also filed a pro se motion to withdraw
his guilty plea, contending that his brain tumor and a bipolar
disorder rendered him incompetent to plead guilty. He further
alleged that he was unable to assist in his own defense.
Judge Sanders rejected Puckett’s claim of ineffective assis
tance of counsel and denied his motion to withdraw the plea,
finding insufficient medical evidence that Puckett suffered from
a bipolar disorder and no evidence that Puckett’s brain tumor
or bipolar disorder rendered him incompetent. Judge Sanders
also concluded that Puckett had made no showing that his
lawyer’s performance was deficient or otherwise prejudicial to
Puckett’s defense.
Puckett was eventually sentenced to 262 months imprisonment
for the bank robbery and a consecutive 84-month term on
the gun count. On appeal, Puckett raised four points of er
ror, including one in which he contended that Judge Sanders
abused his discretion in denying his request to withdraw his
guilty plea.
Writing for the panel, Chief Judge Jones’ opinion contains, in
part, the following:
We review the denial of a motion to withdraw a guilty
plea for abuse of discretion. United States v. Powell,
354 F.3d 362, 370 (5th Cir.2003). There is no absolute
right to withdraw a guilty plea, and the defendant
bears the burden to establish a ‘fair and just reason’ for
withdrawal. Id.; United States v. Grant, 117 F.3d 788, 789
(5th Cir.1997). In determining whether the district court
abused its discretion in denying the motion, this court
reviews seven factors: (1) whether the defendant asserted
his innocence, (2) whether withdrawal would prejudice
the government, (3) whether the defendant delayed in
filing the withdrawal motion, (4) whether withdrawal
would inconvenience the court, (5) whether adequate
assistance of counsel was available, (6) whether the plea

was knowing and voluntary, and (7) whether withdrawal
would waste judicial resources. Grant, 117 F.3d at 789. In
applying these factors, courts are to consider the totality
of the circumstances. United States v. Carr, 740 F.2d 339,
344 (5th Cir.1984).
In this case, the third and the sixth factors are particularly
relevant. As to the third factor, delay, over two years
elapsed between the guilty plea and Puckett’s motion to
withdraw his plea, with the brain tumor removal near the
beginning of the period. In the past, we have held that
a delay of only 22 days weighed against withdrawal of a
guilty plea. Carr, 740 F.2d at 345. Here, Puckett’s delay
is many, many times greater than in Carr, and he offers
no explanation for why he did not seek withdrawal in a
more timely fashion. This factor weighs heavily against
Puckett.
As to the sixth factor, Puckett fails to demonstrate that his
plea was not knowing and voluntary. At re-arraignment
the district court questioned and advised Puckett thor
oughly concerning the details and consequences of his
plea. Puckett stated repeatedly that he understood the
proceedings and acknowledged his guilt. The district
court’s finding that his plea was intelligent and voluntary
was well-supported by the record, and Puckett introduces
no evidence to show otherwise. He claims his tumor
caused him headaches and nausea in the months prior
to his plea, but shows no proof that his mental capacity
was in any way impaired. Rather, the record indicates that
the tumor was benign, that it did not affect the existing
brain tissue, and did not impair Puckett’s ability to enter
a knowing and voluntary plea.
The other factors also weigh against withdrawal. Puckett
had able assistance of counsel throughout the process, as
explained in greater detail below. Moreover, Puckett does
not assert his actual innocence. He admits to robbing the
bank but believes that the brain tumor ‘caused him to
commit the crime in question.’ This bald assertion, with
out more, does not justify withdrawal. See United States
v. Rojas, 898 F.2d 40, 43 (5th Cir.1990). Additionally,
allowing withdrawal of the guilty plea—after the dis
trict court accommodated Puckett’s many requests for
additional time to evaluate his mental condition—would
prejudice the government, inconvenience the court, and
waste judicial resources. We find no abuse of discretion in
the district court’s decision to deny Puckett’s withdrawal
motion.
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On October 30, 2007, another panel of the Circuit (Circuit
Judges Garwood, Garza, and Owen), in a per curium opinion,
affirmed yet another district judge’s order denying a defendant’s
motion to withdraw his guilty plea. United States v. Telas, No.
06-51341, 2007 WL 3226223 (5th Cir. 2007)(Not Designated
for Publication) In both Puckett and Telas, the Court relied on
United States v. Grant, 117 F.3d 788 (5th Cir. 1997). This case
has been cited in three published opinions and twenty-four
unpublished opinions of the Fifth Circuit. When preparing a
motion to withdraw a plea of guilty, Grant is certainly a starting
point for your research.

FIREARMS | DRUGS | DNA

HELPING YOU
PROVIDE THE BEST
POSSIBLE DEFENSE
FOR YOUR CLIENT

So you filed your motion for Waldo, the mental pygmy. What’s
going to happen now? If Waldo is lucky, Judge Snerd will deny the
motion and Waldo will have the benefit of his plea agreement.
If he is unlucky, Judge Snerd will grant Waldo’s motion and the
government will get the opportunity to hammer him. Maybe
it will be on the indictment pending against him. Maybe it will
be on a superseding indictment.
I can remember one client who demanded that I file a motion to
withdraw his plea of guilty. My recollection is that his sentence
under the Guidelines would have been in the 120-month range.
The judge permitted him to withdraw his plea, and he and his
new lawyer wound up with a sentence in the 300-month range.
Clients should be careful of what they ask for.

IFL offers a full range of
services with the highest
quality analyses and
testimony. We work on a selfpay basis and Court appointed
cases are welcome.
IFL is a privately held company that
is accredited by the Texas Department
of Public Safety to provide expert
testimony in Texas criminal courts.

IFL
we need your

WORD!

Integrated
Forensic
Laboratories

Would you like to see your name in print?
We are looking for potential articles for the

ANSWERS NOW

Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia
Cynthia Hampton at champton@tcdla.com or
Craig
Hattersley
at mvaldez@tcdla.com.
chattersley@tcdla.com
Marisol
Valdez at
Prior to publication, articles are reviewed and approved
by Emmett Harris, editor and
Rebecca Davis, feature articles editor.
Questions?
ext.23
33
Questions?Call
Call512-478-2514
512.478.2514 ext.
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www.iflabs.com
817-553-6565

Schedule for the 28th Annual Prairie Dog
Lawyers Advanced Criminal Law Seminar
Thursday 01/03/08

For more information or to register,
go to www.tcdla.com

7:30 am

Registration and Continental Breakfast

8:15 am

Welcome & Opening Remarks

8:30 am

Legislative Update

9:15 am

Attacking the Breath Test

10:00 am

Break

10:15 am

Attacking Field Sobriety Tasks

11:00 am

Trying Drug Cases

11:45 pm

Break

12:00 pm

Ethics (Lunch provided by River Smith’s—ticket required)

¤ Keith Hampton
¤ Troy McKinney
¤Troy McKinney
¤ Emily Munoz-Detoto

1:15 pm

Discovery in Child Abuse Cases

¤ Craig Washington
¤ Craig Jett

2:00 pm

Immigration Consequences

¤ Enrique Martinez

2:45 pm

Break

3:00 pm

Effects of Prolonged Methamphetamine Use

3:45 pm

Search and Seizure

¤ Kitty Harris
¤ David Guinn

4:30 pm

Setting and Collecting a Fee

¤ Chuck Lanehart

5:00 pm

Adjourn

Friday 01/04/08
7:30 am

Registration (Continental Breakfast)

8:15 am

Opening Remarks

8:30 am

Avoiding Grievances

		
9:15 am

Cross Examination

¤ Bob Hinton
¤ Rick Hagen
¤ Tim Evans

10:00 am

Break

10:15 am

Parole Update—Calculation of Time Credit

11:00 am

Pretrial Practice

¤ Bill Habern
¤ Mark Daniel

12:00 pm

Winning Strategies at Trial

¤ Darlina Crowder

(BBQ lunch provided by Bill Trantham)
1:00 pm

Break

1:15 pm

Domestic Violence

2:00 pm

Trial Preparation

2:45 pm

Break

3:00 pm

Colorado Method of Jury Selection

3:45 pm

Why We Do What We Do

4:45 pm

Adjourn

¤ Sam Bassett
¤ Emmett Harris
¤ Mark Snodgrass
¤ Scrappy Holmes

The Texas Criminal Trial College is sponsored by CDLP, a project of TCDLA,
funded by the Court of Criminal Appeals of Texas.
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Sentencing Alternatives
in DUI Cases
Robert Weinberger and Jerome Brown

I

t’s time to face facts: It costs 20 times more per
day to house a prison inmate than it does to
maintain one on probation. As conventional
criminal law approaches to DUI are often
ineffective and costly, and as lawmakers have
become more aware of the nature of addiction,
many have begun to support legislation that
addresses the issue as a public health problem
rather than solely one of criminal justice.
Addicts, without help, can usually stop
their addictive behavior for a short time; they
just can’t stay stopped. Untreated addicts,
given time, just can’t not do it. The disease,
characterized by cravings, tolerance, repeated
failed attempts to stay stopped, and denial, is
treacherous and, even with treatment, often
ends up destroying individuals and families.
And most addicts and alcoholics will never be
cured.
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The evidence for addictive behavior as a genetically based, designed as a cure, only as the sometimes necessary inpatient
brain-driven, progressive disease—versus a simple matter of phase of the longer-term, ongoing, integrated aftercare and
volition, poor judgment or moral turpitude—is well-established continuing care plan essential to long-term recovery.
Places like Sierra Tuscon, Cottonwood, La Hacienda,
and consistent. So what about treatment? What works?
As mental health professionals, we generally receive Hazelden, Betty Ford, Promises, Palmetto, Sober Living by the
very little, if any, formal training in the area of addiction Sea, The Meadows, and the like will all have great outcomes,
and dependencies. These diseases, therefore, are often either when the “aftercare” plan is agreed and followed. According
overlooked or misdiagnosed, and, hence, those afflicted (who, to Dr. Scott Basinger, Baylor College of Medicine Associate
to be sure, have other psychological problems as well) are almost Dean, neurobiology researcher, addiction specialist, and conever prescribed the proper treatment. In fact, 80 percent of all founder of ARM (Aftercare Recovery Management), clients
readily learn that like high school
the individuals I have seen over these
commencement, the brief time
past 30 years facing their second, third,
spent in inpatient treatment
or fourth DWI have never even been
Clients readily learn that like high
represents only a beginning,
directed toward the treatment they
school
commencement,
the
brief
time
rather than an end.
need.
spent in inpatient treatment represents
Data clearly show that the
Psychotherapy and counseling are
only consistent research finding
great for addressing certain disorders.
only a beginning, rather than an end.
on the outcomes for addiction
Counseling can help develop coping
treatment is that the longer and
and anger-management skills, reduce
more intense the program, the
impulsivity, address marriage and
parenting problems, and the like. Psychotherapy can handle better the outcome. Treatment followed by a year of aftercare
self-esteem, depression, anxiety, intimacy problems, and self- produces the best results—by far.
Chatsworth Pavilion’s unique “closed model” in Canada,
sabotaging behavior.
But psychotherapy alone is generally not effective for where each 21-day session starts and stops with a maximum
number of the same 9 clients (with no one new coming and
treating compulsive behaviors and addictions. So what is?
The only change agents that are effective in taking on these going once that session starts), offers a very structured, different,
cunning addictive diseases are two: one, Consequences . . . and, and unique paradigm that coordinates well with intensive
outpatient care. Whereas some clients do better with a program
two, Peer Pressure.
Judges, DAs, and attorneys are in a uniquely efficient that focuses exclusively on the addiction and the specific “selfposition to help these afflicted individuals, their families, and medicator” of choice (such as alcohol or cocaine) others do
the community. Impending consequences are the leverage for better learning about the underlying cause of their excessive
change, and leverage is the key to the ticket for the recovery need to self-medicate—what “drives them to drink” in the
train. The treatment, the peer pressure to work the recovery first place—in addition to the coping skills and 12-step lifemanagement system they will need when they get out.
program, is on the train.
With the necessary motivation elicited by the consequences
When conditions of probation or deferred adjudication
include such things as mandatory and daily attendance at of jail hanging over their head, and their being forced—by the
community-based 12-step programming—including Big Book terms of their sentencing alternative—into a new peer group as
study and a sponsor, supplemented by professional counseling, they learn to avoid old triggers and work their recovery program,
random drug tests, and mandatory admission to a predetermined the increased chances for safer roads, saner decisions, repaired
inpatient phase as may be prescribed—the elixir for real change lives and families represents a win-win for everyone.
is activated and the door to solid recovery is opened.
Dr. Robert Weinberger is a clinical psychologist and former
Now available to the courts are sophisticated tools for
probation officer who has specialized for the past 30 years in
investigation of the defendant’s psychological functioning,
effective treatment alternatives for adolescent mischief and adult
background, drug-use history, and risk for relapse, which
addictive disorders. His practice is based in Houston (Bellaire).
provide valuable aid in creating sentencing options for the
defendant on an individualized basis, greatly increasing the Jerome Brown, Ph.D. is senior partner of the clinical psychology
firm Brown, Nelson, Frank, Giles, Moore and Associates. He
probability of successful rehabilitation.
Regarding inpatient treatment, residential centers, with specializes in forensic psychology. Dr. Scott Basinger can be reached
their typical 15–45 days of short-term programming, are never at (713) 798-4100.
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The Aging Process and
Field Sobriety Tests
Mimi Coffey

It is not surprising that every year 1.4 million Americans are diagnosed with cancer,

1

the second-leading cause of death next to heart disease. It should, however, be surprising
that there are also approximately 1.4 million DWI/DUI arrests—or one for every 139
licensed drivers—in the country a year, with 16,685 alcohol-related fatalities in 2005 2
(alcohol-related fatalities defined as at least one driver or nonoccupant involved in
the crash having a blood alcohol concentration of .01 grams per deciliter or higher).
These figures include fatalities that were not caused by the presence of alcohol.3 In a
nutshell, NHTSA has led a colossal campaign against DWI/DUI, leading to the arrest
of a disproportionate number of people compared to the real threat of fatalities on the
road (alcohol-related fatalities representing only one percent of the drivers arrested).
One does not need to be a mathematical genius to understand that this country has
a problem, and it’s not that subject about which MADD is most concerned.
The field sobriety tests are a mechanism to convict people, not test whether or not
they are sober. The standardized field sobriety tests are a witch-hunt being perpetuated
by law enforcement on our fellow citizens. Even a recent 2006 NHTSA publication
admits: “Road tests have long been considered the gold standard for measuring driving
ability. They have widely recognized limitations.” 4
This would come as a huge surprise to anyone visiting the courtrooms across
America. This paper addresses one of the most common-sense problems contributing
to false convictions—the condition and age of the subject.
Dr. Marcelline Burns, developer of the standardized field sobri
ety tests (SFSTs), has conceded that the tests are not designed
to determine impairment of driving.5 So what relevance do the
SFSTs have in determining whether or not a person is driving
while intoxicated or driving while under the influence? Not
much, particularly when you factor in the condition and age of
the subject tested. It is well documented that the normal aging
process is accompanied by deterioration in sensory functions
and motor performance.6 Sensory functions necessary in com
munication also show increased impairment with age.7 Agerelated slowing in cognitive and motor processes includes longer
reaction time and movement-execution time. This is due to
increased neural noise, which results in signals being less well
detected in the central nervous system.8
Before the SFSTs were developed, in the early decades of
experimental psychology, it could already be shown that skill
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VOICE FOR THE DEFENSE

December 2007

learning ability and motor-performance accuracy deteriorate with
increasing age.9 The original SFST data seemed to take this into
account by setting age 65 as the upper limit to SFST usefulness.
Categorizing the effects of age chronologically as the SFSTs do by
stating a 65-year-old age limit is both arbitrary and false. Aging
actually results in increasing biologic diversity so that we become
less alike as we age.10 Biological and chronological ages are not the
same, and body systems do not age at the same rate within each
individual.11 The bio-psychological state of a person is important,
including most notably fitness and nutrition. It is empirically well
supported that these factors improve attention and psychomotor
performance across all age groups.12
The National Highway Traffic and Safety Administration
(NHTSA), in line with its arbitrary cutoff of 65 years of age,13
also notes that an individual 50 pounds or more overweight
may have difficulty with the one-leg-stand test.14 Of relevance

is the fact that 64.5 percent of Americans are overweight and with less testosterone had lower levels of function in working
30.5 percent are obese.15 Regarding physical fitness, the annual memory, speed, and attention, as well as in spatial relations.
number of lives lost through physical inactivity is estimated at For men, the use of synthetic hormones did not mediate the
more than 250,000 per year.16 With respect to the aging process, performance problem.33 The same proved true for older women
there is a gradual decline in performance—as opposed to an in the administration of synthetic estrogen.34 The average rate
abrupt dropoff of cognitive and motor skills, as seen in the case of decline of testosterone is about 3.2 ng/dL per year for men
of an acute stroke.17 In short, a gradual decline in cognitive and age 23–91,35,36 and 11 ng/dL per year for men age 61–87. The
motor processes results from chronological age, fitness, and normal and healthy amount of testosterone in males is 300–1000
ng/dl, and for females 24–149 ng/dl.
nutrition in any given individual.
Memory, of course, becomes relevant under many sce
Changes within the brain are primarily responsible for a
narios of the DWI/DUI investigative pro
loss of motor skills. Poor performance
cess, from short-term capacity (which
on executive-function tasks is associated
The field sobriety tests
with a smaller volume of prefrontal
are a mechanism to convict includes remembering instructions) to
longer-term memory in cooperating
cortex mass and increased White Matter
people, not test whether or not with interrogations. The phenomenon
Hyperintensity burden (WMHV),18 a
they are sober.
of memory aging begins in the twenties
small-vessel disease associated with cog
among adults who report themselves in
nitive impairment and dementia. Post
37
mortem studies of individuals reveal age-related differences in good health. Aging memory affects us all, not just those with
brain structure, including reduced brain weight and volume.19 significant memory disorders such as Alzheimer’s disease. In
Sensory motor integration can be specifically linked to prefrontal the periods of early and middle adulthood, the memory-aging
activation of the brain, proving that the prefrontal cortex serves phenomenon is associated with a shift of the entire distribution
an executive function for motor skills. Age-related deterioration of memory. It is not simply attributable to a small percentage of
of the prefrontal cortex contributes to cognitive decline, which individuals experiencing large memory loss due to pathology,
with the remaining individuals maintaining the same level of
has significant consequence for motor behavior.20
Simply put, the frontal lobes are more sensitive to the effects of performance.38
Instead, with aging, there is a loss of neurons in the gray matter
and are directly related to motor functions.21 Specifically, dopamine
receptors within the brain are linked to locomotor functions and in the cerebellum and hippocampus, which appears to be involved
learning.22 Dopamine neurons account for less than 1 percent of the in some aspects of memory function,39 with less dramatic changes
total neuronal population of the brain but have a profound effect occurring in the deeper brain structures. In a study using a dual-task
on motor function.23 These neurons act as chemical messengers combination of walking and memorization, it was revealed that
similar to adrenaline, connecting the brain processes that control older adults prioritized the sensorimotor brain function over the
movement.24 Dopamine receptors are reduced up to 50 percent in memory task to avoid a loss of balance, resulting in a performance
the brains of aged humans.25 Dopamine neurons in basal ganglia decrease of the memory task.40 This explains how the counting test
may cause older adults to suffer on various field sobriety tasks as
decline 5 to 10 percent per decade.26
Parkinson’s disease sufferers offer a prime example of this the subject focuses more on the physical tasks of balance, such as
loss of control of motor activity in regards to dopamine neuron the walk-and-turn and one-leg-stand tests.
There is a distinction in the memory regarding automated
loss.27 Early postmortem brain studies in the 1960s revealed sig
28
nificant loss of dopamine in Parkinson patients. Programs were and effortful processing where the effects of aging increase
developed with the aim of treating Parkinson’s by addressing the the amount of effort required in the performance of new, un
prevention of dopamine 29 loss, or by stimulating the growth of learned, or unnatural coordination patterns.41 This explains
dopamine receptors not natural in the human aging process.30 why so many people perform a pivot on the walk-and-turn
Aging slows sensory processing, with 95 percent of any such exercise versus taking a small series of steps. First, they do not
change attributable to aging of the central nervous system and comprehend the turn instructions well because of undue focus
on the sensorimotor skills needed to maintain an unnatural and
only 5 percent attributable to slowing outside the brain.31
Declining hormone levels that occur naturally compound difficult positional stance. The turn itself is a new instruction
the effect of dopamine neuron loss. Several studies have shown on an unnatural turn pattern normally encountered in everyday
that testosterone positively affects performance in certain cog settings. Older adults have much more difficulty with the per
nitive domains such as memory and spatial ability.32 In an aca formance of new tasks—albeit slight—due to the additional
demic study of men aged 48–80, it was shown that older men cognitive load that must be engaged for learning to occur.42
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Sensory memory lasts much less than a second, and because
of sensory changes that occur with aging, this puts the aged at
a disadvantage.43 This explains why older people have much
more difficulty in adjusting to the positional stance of the walk
and turn, which requires a high level of sensorimotor control.
Normally, this level of control is not required unless one is
engaged in tightrope walking or gymnastics on the balance
beam.

Focus on Age
Clearly the SFSTs are divided-attention tests. It’s known that the
rate of shifting attention between different sources shows a clearcut reduction with age.44 A research project supported by a seed
grant from the Center on Aging and Cognition demonstrated on
a simple gripping test combined with recitation that even after
intense practice, older adults needed more attentional resources
than younger adults to perform a dual task.45 This proves that
cognitive performance and force control are interconnected in
older adults. In a dual-task bicycling and counting test, where
the subject had to bicycle in a certain direction and count the
number of times an image appeared on a computer screen, it
was found that performing the coordination patterns together
with the attention task caused a decrease in phasing accuracy
and stability in older versus younger people.46
Driving is a divided-attention task also but one that does
not require the gravitational force control necessary in the oneleg stand or memory number recitations to the degree called
for in the walk-and-turn, one-leg-stand, or manual-dexterity
tests such as the finger countdown. Older adults may experience
temporary lapses of attention or executive control, both of
which contribute to greater inconsistency of performance,47 as
seen in variations of the same field tests both at the roadside
and in the station. Higher anxiety has also been associated with
poorer divided attention performance in older but not younger
adults.48 Of course, basic psychomotor functions are required
for a divided-attention test, but basic too is the premise that
age-related changes in psychomotor functions will affect the
performance scores.49
In a study on reaction time involving 99 young people from
ages 17 to 36 and 763 older people from ages 54 to 94, it was
determined that variability between persons (diversity), varia
bility within persons across tasks (dispersion), and variability
within persons across time (inconsistency) were greater in older
compared to younger adults—even when group differences in
speed were statistically controlled.50 Studies contrasting younger
and older adults have all found increased inconsistency in re
sponse time distributions with increasing age.51
It has been suggested that more studies need to be conducted
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in the field of experimental aging research to understand the
effects of aging, anxiety, and motor control.52 An environmental
stress study was conducted examining the performance of
younger and older skilled miniature-golf players during training
and competition. Both younger and older adults showed a sim
ilar increase in heart rate and self-reported anxiety, but whereas
younger adults improved their performance during competitive
play, the older adults’ deteriorated, demonstrating diminished
capacity to cope with high arousal conditions due to age-related
deficits in cognitive abilities.53 This may be explained by the fact
that aging is normally associated with neural degeneration in
the hippocampus of the brain, that area which is critical for
some forms of memory. Also, recent research suggests that
anxiety and stress may have further detrimental effects on the
hippocampus.54
Most DWIs/DUIs occur at night, an additional factor put
ting older people at a disadvantage. Across the adult lifespan
there is a shift in the self-reported time of peak arousal or at
tention awareness. This shift reflects a tendency for the optimal
time of day (TOD) to become earlier with advancing age.55 Since
the earliest days of experimental psychology, it has been known
that TOD can dramatically influence the efficiency of cognitive
processing, including short-term memory, sustained attention,
inhibitory processing, and semantic activation.56 Age-related
deficits of working memory are magnified at non-optimal times
of day.57 It is undoubtedly obvious that older subjects who have
not been drinking at all will be disadvantaged compared to their
younger counterparts. In an experiment regarding reaction time
to a stop-signal paradigm, there was a 20 percent difference in
stopping efficiency between younger and older folks at non
optimal times (11 percent difference at optimal times).58
Dizziness has been associated with stress. It is one of the
most prominent symptoms of both panic attacks and hyper
ventilation.59 As one grows older, however, the disturbances with
balance are greater compared to those with younger people.60
Of more notable concern is the fact that older people are less
likely to view their dizzy condition as a self-perceived handi
cap.61 People tend not to seek medical treatment for conditions
associated with normal aging or ailments for which there are no
known treatments. This is particularly true for dizziness. In a
study of 100 consecutive outpatients in the United States with
dizziness, less than one third received a diagnosis for which a
treatment plan exists.62
The symptomatic prevalence in the community for dizzi
ness has been estimated at more than 20 percent, yet recorded
annual consultation rates of less than 2 percent indicate this
is a significant, silent, untreated problem. 63 The lifetime
prevalence rate of dizziness in Americans resulting from out
patient self-reports has been estimated at 25 percent.64 What is

alarming is the duration of dizzied impairment. In a London
study of citizens age 18 to 64, it was found that women were
more likely to report dizziness than men; people under 36
were more likely to report non-handicapping dizziness; and
handicapping dizziness was significantly more common in
individuals age 36 to 64.65
Of more concern is the duration of dizziness symptoms: 26
percent reported a duration of less than 6 months, 44 percent
between 6 months and five years, and 30 percent more than 5
years.66 More than half reported basic postural unsteadiness.67
Dizziness is caused by both physical and psychological factors,
ranging from cardiovascular problems to anxiety.68 Vertigo is
episodic dizziness considered as an imbalance originating within
the vestibular system.69 It is interesting to note that several lines
of research have suggested that dopamine has a protective role
on cochlear 70 and vestibular function,71 once again spotlighting
dopamine’s dramatic role in loss of executive motor control in
the natural aging process.
Just to maintain a stance requires a greater portion of
attentional resources in older compared to younger adults.72
Postural stabilization has to do with the role of afferent/efferent
signals related to eye movements.73 Recent studies 74 have shown
that postural sway during pursuit of a moving target, or when
looking straight ahead in the darkness, is higher than when
fixating on a stationary target or nystagmus is suppressed. In
the latter two, extra-ocular signals are reduced,75 which causes
less postural sway.
Neck muscles are also involved in stabilizing the head
during HGN, yet one’s inability to keep one’s head still is fre
quently used as a sign of intoxication or inability to follow
directions. Horizontal gaze position is associated with headneck muscle activity. It is difficult to not move the head when
focusing. In fixed head subjects, there is a dynamic coupling
of the neck splenius muscle and horizontal eye position, with
the oculomotor brain command being distributed to both eye
and neck muscles.76

Moving Targets
In a moving-platform experiment comparing healthy young
adults, older adults, and older adults with a mild increase in
fall risk, participants were placed on a stationary platform
under various conditions. It was found that healthy older adults
had considerable more difficulty maintaining balance both
with and without the cognitive task of counting backwards.77
Platform conditions varied, with side-to-side and front-toback movements simulating real-world conditions, where one
might be asked to perform the SFSTs on either inclined or
unleveled surfaces. It is preposterous that in its quest for more

convictions, the recent NHTSA SFST manual goes so far as to
say, “Recent field validation studies have indicated that varying
environmental conditions have not affected a suspect’s ability
to perform this test.” 78
Motor control and postural control are inextricably linked.79
If the surface area or testing conditions do not support basic
postural control, performing a walk-and-turn or one-leg-stand
test is inherently flawed. All motor tasks, unless performed while
a subject is fully supported, require complex interactions of
postural adjustments to maintain intersegmental coordination
and equilibrium during the task.80
Although not a standardized test for DWI/DUI, the Rhom
berg test is still administered in some jurisdictions. This is a
medical test used to detect the presence of brain lesions, and
is clearly inappropriate for forensic purposes. Police routinely
use the test for sobriety testing purposes. Subjects are asked to
hold their head back, close their eyes, and estimate the passage
of 30 seconds. This test is skewed—with or without alcohol or
drugs—because one’s natural vestibular system sways to adjust
for postural balance, and this sway becomes more pronounced
with age. Head flexion or extension deteriorates postural stability
as a result of vestibular input even where visual information is
kept the same.81
The peripheral sensory functions of hearing and vision tend
to show increased impairment with age, suffering remarkably
after age 50.82 Many visual changes accompany the aging process,
even in the absence of known visual pathology.83 Among these
changes that normal adults exhibit is a loss of contrast sen
sitivity ,84 shrinkage of the “useful field of view” (UFOV),85
a decrease in central and peripheral acuity,86 spatial vision,87
and a weakening of the cognitive control of eye movements.88
Translated to the real-world practicality of HGN, older adults
have difficulty converging their eyes to focus on a target at a
close distance.89 As far as lack of smooth pursuit, older adults
are less able to smoothly pursue a moving stimulus.90
Tracking an object also shows clear-cut age deficits.91 In
general, following the stimulus is more difficult because reaction
time in dealing with visuo-spatial tasks has been proven to slow
for older adults.92 Age differences in oculomotor control trans
late to saccadic movements (lack of smooth pursuit), which
have greater latency and slower peak velocity.93
One might argue that the ultimate test in a DWI/DUI
investigation is the actual operation of a motor vehicle, with
vehicle accidents reflecting intoxication. As there are obvious
reasons for accidents outside of intoxication, it is important
to note age-related concerns in automobile accidents. One
age-related analysis of traffic accidents in Finland showed that
attention fatigue is a drastic factor in traffic accidents.94 Most
DWIs/DUIs are not occurring at optimal TOD for older people.
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One’s useful field of view (UFOV), which diminishes with
age, also turns out to be a good predictor of increased driving
accidents.95

Hearing and Age
Age-related hearing loss (AHL) is the most common type
of hearing impairment in humans.96 Sixty percent of people
older than 70 suffer a hearing loss of at least 25 decibels 97 (the
extent of hearing loss among middle-aged people is not well
known). In a comprehensive study of hearing loss in Beaver
Dam, Wisconsin, of people age 48 to 92, 46 percent had some
form of hearing loss.98 It was found that for every 5 years of age,
the risk of hearing loss increased by almost 90 percent, with men
being 4 times more likely to have hearing loss than women.99
Education and income levels were inversely associated. People
who had not completed high school were 2.42 times more likely
to suffer hearing loss than those with a college education.100
Those earning less than $30,000 a year were approximately
twice as likely as those earning $60,000 a year to suffer hearing
loss—largely due to occupational exposure.101
Hearing impairment increases with age. The most common
hearing loss occurs at higher frequencies, making speech espe
cially difficult to understand against background noise (like
the roadside noise of a typical DWI/DUI setting).102 Temporal
resolution is necessary to distinguish the background noise in
everyday listening situations.103 The precedence effect refers to
the finding that short onset-to-onset stimulus delays and leading
and lagging sounds will perceptually fuse into a single auditory
image.104 Even older people with normal hearing sensitivity
perform more poorly than younger listeners on a precedenceeffect task.105
Both temporal resolution and the precedence effect de
teriorate with age and hearing loss, with temporal resolution
more closely associated with age than hearing loss.106 We are all
born with a set of sensory cells, and at about age 18 we slowly
start to lose them.107 AHL is also known as presbycusis, or agerelated hearing loss. Because presbycusis progresses slowly,
most people do not notice changes until well after age 50.108
According to the National Institute on Deafness and other
Communication Disorders (NIDCD), presbycusis usually af
fects both ears equally.109 As people age, the structure of the ear
becomes less responsive to sound waves, contributing to hearing
loss.110 More specifically, there is a progressive degeneration of
the cochlea’s sensory cells and spinal ganglion cells, with the
outer hair cells the most severely affected.111
The social stigma of wearing a hearing aid has evoked
strong psychosocial concerns and consequences. One study
addressing this stigma estimated that only 8 percent of an elderly
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population who could benefit from hearing devices requested
one after an audiologic evaluation.112 Considering the fact that
the walk-and-turn test is seldom fully demonstrative of the
requisite 9 steps, people who suffer temporal resolution even
without hearing loss—as well as those with hearing loss—may
miss the important instruction of taking only 9 as opposed to
10 steps, thus making them appear intoxicated. A subject is not
asked to repeat the instructions on the SFSTs—rather they are
only asked if they understand the instructions.

Muscle Coordination and Age
The walk and turn is a tightrope exercise requiring an unnatural
coordination of muscles and balance. By the time one is age 60,
maximum muscular force is reduced by about 50 percent and
the maximum movement speed up to 90 percent.113 There are
both automatic and effortful processes involved in movement
control.114 When it comes to walking, healthy older people select
strategies that maximize stability when balance is perturbed.115
For example, in a test where older people were asked to walk a
figure eight in order to maintain balance, they shortened their
steps.116 Normal age-related decline in leg strength may be the
primary limiting factor that prevents older people from walking
at an equivalent speed to younger people.117
Differences of walk are even more pronounced between
older and younger people when walking on irregular surfaces.118
Just general differences of gait between a younger officer and
an older citizen on video reflect age-related declines in body
systems, and yet similar differences are deceptively portrayed as
signs of a slowed central nervous system due to alcohol or other
depressants. In a walking coordination stability test comparing
older and younger adults, it was proven that along with poorer
visual acuity, contrast sensitivity, depth perception, and
vibration sense, older people also had less ankle dorsiflexion and
quadriceps strength for walking.119 We know that elderly people
show a significant decrease in both cutaneous vibratory and
joint sensations 120 essential for walking and limb coordination.
The attentional cost associated with gait by means of dual-task
paradigms has revealed that this common task requires a greater
portion of attentional resources in older as compared to younger
adults.121 This reflects the essential fact that older brains need
to recruit additional resources to manage executive functions
of otherwise relatively simple tasks.122
Miscounting is often offered up as a sign of intoxication or
the loss of the normal use of one’s mental faculties. Although
it is not a technical clue on the SFST guidelines, optional tests
routinely used by officers such as the finger countdown or handslap test penalize a citizen for miscounting. In one exercise a
subject, with no alcohol or drugs involved, was asked to count

backwards in threes while attempting to maintain balance
on a moving platform. Out of 20 younger adults, the average
number of correct counting responses was 12.5 6 2.9, and for
20 older adults it was 9.8 6 2.6.123 Recent brain imaging data
has shown that during performance of repetitive finger or wrist
movements, the aging brain must recruit additional sensori
motor regions.124 In this way, age-related proprioceptive pro
cessing deficits compromise motor functions for which sensory
information is of critical importance.125
Regarding the “one-leg stand,” a study in two British towns
administered the test to 70 participants who were stopped
leaving a bar or nightclub. The majority of those tested ranged
in age from 18 to 36 (therefore not even inclusive of the older
population), with only 23 deemed under the influence of alcohol
or a drug. A majority of the people failed the one-leg stand,
showing it as an unfit test to determine impairment.126 In a
massive research project conducted at the Center for Clinical
and Lifestyle Research in late 1994 and 1995, involving tests on
349 men and women by Dr. James M. Rippe, the “Advil Fit over
Forty” standards were developed. These standards have since
been presented at a variety of national scientific and medical
meetings, including the American College of Sports Medicine,
the American Heart Association, and the Gerontological Society
of America.127 Interestingly enough, one of the tests in which
people can assess their health in terms of fitness and balance
is the one-leg-stand test, whereby the person merely lifts a leg
for 30 seconds—not the SFST version where one has to extend
the leg. The following is based on a chart 128 that gauges one’s
level of fitness, clearly indicating that the rigid grading criteria
of the one-leg stand are ludicrous. In the book Fit Over Forty
by Dr. Rippe, there is an enlightening chart (shown below) that
includes, among other things, what would be considered average
for holding one’s leg back for middle-aged people.
Advil Fit Over Forty
Standards: Balance
One Leg/Eyes Open (in Seconds)

Females
50–59
60–69

70–79

.15.5
7.2–15.5
,7.2

.8.7
3.7–8.7
,3.7

.2.6
1.5–2.6
,1.5

40-49

50-59

.14.8
4.1–14.7
,4.1

.6.7
3.2–6.7
,3.2

40–49
Above average
Average
Below average

Above average
Average
Below average

.4.5
2.5–4.5
,2.5

Males
60-69
.4.0
2.5–4.0
,2.5

70-79
.3.3
1.8–3.3
,1.8

In one analysis of the SFSTs using data collected over a
four-state area from 1986–1993, it was found that there was a

significant trend toward decreased sensitivity with increasing
driver age over 44 years.129 This is in sharp contrast to NHTSA’s
cut-off age of 65 years. This study referenced some of the mis
classification “to be a result of aging,” 130 and yet it is perilous
and ignorant to associate aging by a mere chronological index.
When evaluating the walk-and-turn and one-leg-stand tests
overall, 50 percent of doctors in Strathclyde, Scotland, consulted
in a law-enforcement study expressed concerns that the tests
were inappropriate for use in determining sobriety—regardless
of age.131 The physicians who held postgraduate qualifications
were significantly more concerned about the tests than doctors
without postgraduate qualifications.132

The Trouble with Tests
The problem with the widespread promulgation of SFSTs in
the alcohol and drug arena by American NHTSA-related psy
chologists is the lack of true scientific reliability—as opposed to
purported self-serving statistics that amount to “face validity.” In
a study analyzing a sample of 38 papers from 16 journals cov
ering all the major drug types during the period 1972 to 1988, no
papers were found to have documented true scientific reliability
or validity.133 Although Dr. Marcelline Burns has been widely
quoted in her 1995 study, which claims “validation” for the SFST
test battery, the validity of these tests has been questioned.134 It
is no different than the problem with the DRE validation: “It
has to be acknowledged the author of the initial studies which
tended to validate the DRE program was intimately associated
with the DRE protocol and involved in the L.A. test which
‘touted’ the DRE accuracy.” 135
As stated in the peer-reviewed Journal of Clinical Forensic
Medicine: “No evidence has been presented that there is any
correlation between a person’s performance on any aspect of
the battery of tests used in FIT [field impairment testing, the
equivalent of SFSTs in the United States] and that person’s
ability to drive. It is our belief that the use of these tests has
led, and will continue to lead, to the arrest and conviction of
motorists whose only crime is that they cannot ‘pass’ the FIT
procedures.” 136
The Association of Forensic Physicians has gone on record
stating, “Field Impairment Testing (FIT) as currently performed
in the UK has not been validated and there is increasing anecdotal
evidence that errors of interpretation are being made which
could lead to wrongful convictions.” 137
Put simply, the problems with SFSTs are that they only
account for one variable: the person’s performance at the time
of testing, without accounting for any other variables. An ex
perimental design systematically manipulates independent
variables to discover their effects on dependent variables.138 To
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attribute cause and effect correctly, all other variables must be
controlled. This is usually accomplished by eliminating those
variables that can’t be eliminated, counterbalancing those
that cannot, or measuring those that cannot be eliminated or
counterbalanced.139
The problem with SFSTs is their lack of accountability
for such variables as age and pathology. Variables that are not
accounted for can confound the results in the psychometrics
of testing, making it impossible to distinguish which variable
has caused which effect.140 By design, SFSTs are an incorrect
testing matrix. All psychological tests should be valid, reliable,
and sensitive in that they should measure what they purport to
measure, do so consistently, and be capable in their basic designs
of detecting changes in what they measure.141 Although these
principles are commonly applied in areas of psychology such
as personality, intelligence, and clinical occupational testing,
they are rarely applied to performance assessment and hardly
at all in the assessment of drugs on performance,142 as is seen
with the SFSTs.
As we age, the rate of decline is intra-individual.143 In
dividuals become less alike as a function of differences in
change.144 Age-related decreases in performance and increasing
intra-individual variability in neurobiological mechanisms
in the brain drive increase in inter-individual differences in
performance.145 Due to the fact that aging is a gradual process
and most studies focus on the differences between the elderly
and young populations, it is necessary to extrapolate across the
ages that the physiologic decay of the body occurs over time.
Middle-aged people largely reflect the biological changes
that produce chronic degeneration affecting the body systems.
Hypertension (high blood pressure), for example, is one of the
most chronic conditions for men and women over the age of
40, with one out of every three Americans suffering this con
dition.146 Blood pressure affects circulation within the brain, so
vital to dopamine receptor health. High blood pressure has even
been judicially recognized as a known cause for HGN.147
In terms of circulation health—vital for good brain func
tion—it is known that by the time an American man reaches
the age of 50, he has more than a 30 percent chance of having
coronary artery disease, and by age 60, a 20 percent chance he
has suffered a heart attack.148 One of every four people over age
50 suffers from arthritis,149 which of course has obvious im
plications on the walk-and-turn and one-leg-stand tests. Even
one’s ability to go to the bathroom (as sometimes commented
on by police officers in DWI/DUI cases) is significantly affected
by aging, as the kidney function of an average 70-year-old is
approximately 50 percent of that of an average 30-year-old.150
In conclusion, age and the consumption of alcohol have
their benefits. It has been widely recognized by the medical
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community that alcohol decreases the risk of heart disease by
raising the level of healthy HDL cholesterol in one’s blood.151
Alcohol in the form of flavinoids—common in red wine—has
also been proven to impede blood clots, which form in heart
attacks. 152 It is reasonable to assume that alcohol ingestion and
driving are issues that shall continue to make headlines. But the
scientific and law communities owe it to society to address the
grave injustices currently employed in assessing whether or not
one has operated a vehicle while intoxicated or impaired.
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Thanks to Mimi Coffey of Fort Worth for this month’s motion.

Cause No. xxxxxxxxxx
State of Texas

In the County Criminal Court no. xx

V.

Joe Q. Citizen

County of Texas, Texas

DEFENDANT’S MOTION TO EXCLUDE IMPROPER BOLSTERING TESTIMONY AND
MOTION IN LIMINE IN THE ALTERNATIVE
IMPROPER BOLSTERING DEFINITION
Eliciting from a witness what percentage he/she arrests from the number of investigations he/she conducts
for DWI constitutes improper bolstering.

STATUTES AT HAND
Now comes the Defendant, Joe Q. Citizen and moves this Honorable Court to exclude impermissible bolstering
testimony from the trial so as not to prejudice his right to a fair trial from the danger of inadmissible “bolstering”
testimony according to the Rules of Evidence, to-wit, Rule 401, as such bolstering testimony is not “relevant”
and therefore inadmissible under Rule 402; evidence of a person’s character is not admissible for the purpose
of proving action in conformity therewith on a particular occasion (the percentage of one’s releases versus
arrests do not prove guilt in any particular occasion and such evidence is inadmissible character evidence
anway); and for witnesses in particular only character evidence under 607,608 and 609 is admissible. Under
Rule 608 (a) (1) evidence admitted under the Rule “may refer only to character for truthfulness or untruth
fulness.” Testimony by police officers that they determine a relatively few number of the persons they stop and
observe to be intoxicated is not relevant under Rules 401,402 to the facts of Joe Q. Citizen’s case, does not
go to a witness’ truthfulness under Rule 608 (a)(1) and serves only to improperly bolster the witness’ alleged
character for fairness and carefulness. Defendant moves the Court direct such testimony be prohibited, or
in the alternative, that the State be required before offering such evidence to approach the bench so that the
Court may determine the admissibility issue outside the hearing of the jury.

STARE DECISES CASE LAW
The impermissible bolstering question in Parham v. State, 244 S.W.2d 809 (Tex. Crim. App. 1952) was
“. . . can you tell the jury approximately how many, what percentage of these people you observe that you
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determine to be intoxicated, and how many you just turn loose ?” The Court determined: “We conclude that
this was both an effective and improper method of bolstering the State’s witness. It would only be natural for
a jury to conclude that an officer who arrested one out of fifty suspects in driving while intoxicated cases
was a fair and careful officer who resolved all doubt in favor of those he suspected of violating the law and
should, therefore be afforded the highest degree of credibility.” In Clay v. State, 276 S.W.2d 843 (Tex. Crim.
App. 1955) the offending bolstering question was “. . . whether or not you have ever filed a complaint on
anybody for any offense unless you think they are guilty of that offense ?” The Court referred to Parham
citing that the answer to the question “. . . was an effective and improper method of bolstering the State’s
witness.” In Story v. State, 502 S.W. 2d 764 (Tex. Crim. App. 1973) the improper bolstering took the format
of “. . . have you ever filed a complaint against anybody since you have been in office that you didn’t think
was a justified complaint?” The Court said the complained-of question should not have been asked. The
current state of the law regarding bolstering is clear and it remains impermissible.

CASE AT HAND
Defendant anticipates that State’s witness, [police officer], will be improperly questioned to testify as to
the ratio of persons the officer determines to be intoxicated of those stopped and investigated. Defendant
in this motion presents his objections on this issue for ruling at hand and further preservation in case of
appeal.
THE LAW DEFINED
EVIDENCE OF [OFFICER’S] CHARACTER FOR FAIRNESS OR CAREFULNESS IS INADMISSIBLE
Texas Rule of Evidence 404(a)(3) states that: “Evidence of a person’s character or trait of character is
not admissible for the purpose of proving action in conformity therewith on a particular occasion except:
Evidence of the character of a witness, as provided in rules 607, 608, and 609.” Therefore the Rules of
Evidence specifically limit the circumstances in which one may admit character evidence of a witness to
those stated in rules 607, 608, and 609.
Texas Rule of Evidence 608 addresses opinion and reputation evidence of a witness. The rule states that,
“the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation.”
Tex. R. Evid. 608(a). However, under Rule 608(a)(1) evidence admitted under the rule, “may refer only to
character for truthfulness or untruthfulness.”
An officer’s testimony that he determines a relatively few number of the persons he stops and observes
to be intoxicated will naturally cause a jury to conclude that the officer is a fair and careful officer who
resolves all doubt in favor of those suspected of violating the law and should, therefore, be afforded the
highest degree of credibility. Parham v. State, 244 S.W.2d 809, 809 (Tex. Crim. App 1952). Under Rule
608 only evidence of a witness’ character for truthfulness or untruthfulness, other than conviction of crime
as provided for in Rule 609, is admissible. Evidence of a witness’ character for fairness or carefulness is
excluded from the rule and therefore inadmissible. Because the impermissible bolstering testimony tends
to prove that the officer has a character for fairness or carefulness and therefore acted in a fair or careful
manner in the case of the Defendant, this testimony must be excluded pursuant to the general rule against
relevant and character evidence.
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PRAYER
For these reasons, the Defendant requests a ruling by the court that such evidence is inadmissible and
must be excluded. In the alternative, the Defendant requests that the State be required before offering such
evidence to approach the bench so that the court may determine the admissibility issue outside the hearing
of the jury.
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Significant Decisions Report

SUPREME COURT
No opinions yet as of this writing.

FIFTH CIRCUIT
State trafficking offense qualified as “drug trafficking offense” for Guideline purposes
United States v. Gutierrez-Bautista, 494 F.3d 523 (5th Cir. 2007)
Defendant’s Georgia conviction for “trafficking” in methamphetamine qualified as a “drug trafficking
offense” for purposes of USSG § 2L1.2; even though the Georgia “trafficking” statute could be violated
by mere possession of 28 grams or more of methamphetamine, the three-tiered structure of the Georgia
statute reflects that the statute necessarily infers an intent to distribute once a defendant possesses a
certain amount of drugs, thereby making even a possession offense under that statute “trafficking.”
Admission of defendant’s newspaper interview harmless; Batson error procedurally
defaulted
Dorsey v. Quarterman, 494 F.3d 527 (5th Cir. 2007)

:: Cynthia Hampton

:: Tim Crooks

(1) District court did not err in denying federal habeas relief on Texas death-sentenced defendant’s
claim that he was denied due process by the jury’s exposure to extrinsic material (an unedited transcript
of a Dallas Morning News reporter’s interview with the defendant, in which the defendant admitted
numerous bad acts and extraneous offenses); the error was harmless where (1) only one juror had
read some of the transcript, and one other (the foreman) knew the transcript contained information
about bad acts, but did not know what they were; (2) these and the other jurors were questioned to
determine whether they could disregard the material and be impartial in their deliberations; and (3)
the evidence (four different confessions and a store videotape that showed a man matching defendant’s
description) was overwhelming.
(2) Defendant’s claim under Batson v. Kentucky, 476 U.S. 79 (1986), was procedurally defaulted
by his failure to raise the claim on direct appeal; the rule that claims not raised on direct appeal will
not be considered in state habeas proceedings, see Ex parte Gardner, 959 S.W.2d 189, 191 (Tex. Crim.
App. 1996), clarified on reh’g (Feb. 4, 1998), was firmly established before defendant’s direct appeal,
and thus constitutes an adequate and independent state ground capable of barring federal habeas
review.
(3) Defendant was not entitled to relief on his claim that the state trial court failed to strike for
cause potential jurors who allegedly exhibited a bias in favor of the death penalty; the state courts did
not err in concluding that the challenged jurors’ views would not substantially impair their ability
to perform their duties as jurors; the law is clear that a defendant in a capital case is not entitled to
challenge prospective jurors for cause simply because they might view the evidence the defendant
offers in mitigation of a death sentence as an aggravating rather than a mitigating factor; additionally,
defendant used peremptory challenges to remove the jurors, and defendant did not allege that the
jury that actually sat in his capital murder trial was not impartial.
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Texas conviction for delivery of coke was not “drug
trafficking offense”
United States v. Morales-Martinez, 496 F.3d 356 (5th Cir.
2007)
The district court reversibly erred in characterizing defendant’s
prior Texas conviction for delivery of cocaine as a “drug
trafficking offense” for purposes of the 16-level enhancement
of USSG § 2L1.2(b)(1)(A)(i); although the charging instrument
alleged that defendant committed delivery by actual transfer,
constructive transfer, and offer to sell, under Texas law the de
fendant’s guilty plea could have been sustained upon proof of
any one of these, including offer to sell, which, under United
States v. Gonzales, 484 F.3d 712 (5th Cir. 2007), would not
qualify for the enhancement; given that the documents in the
record did not establish that defendant was convicted under
a prong of the Texas delivery statute that would qualify for
enhancement, the Fifth Circuit vacated the sentence and re
manded for resentencing.
“Obstruction of justice enhancement was reversible
error; restitution order was not
United States v. Wright, 496 F.3d 371 (5th Cir. 2007)
(1) District court reversibly erred in applying a two-level
Guideline enhancement for obstruction of justice under
USSG § 3C1.1 based on wire fraud defendant’s flight from FBI
agent executing arrest warrant; the key to application of this
enhancement is whether the defendant was in custody at the
time of his flight; here, the district court found that the de
fendant was not in custody at the time of his flight; therefore,
application of the enhancement was erroneous and required
resentencing; district court did not, however, err in applying
an abuse of position of trust enhancement under USSG
§ 3B1.3; although it was a “close case,” Fifth Circuit refused
to disturb the district court’s conclusion that, as a mortgage
broker, defendant occupied a position of trust with respect to
mortgage lenders that significantly facilitated his fraud; district
court also did not err in applying a two-level enhancement for
the use of “sophisticated means” under USSG § 2B1.3, based
on the defendant’s use of cashier’s checks in another person’s
name to make it more difficult for the lender to discover the
fraud; finally, district court did not clearly err in calculating the
Guideline “loss”; the loss resulting from a loan outside the strict
parameters of the offense of conviction was properly includable
as relevant conduct because it was part of a “common scheme
or plan” with the indicted scheme.
(2) District court did not err in awarding restitution for
the loss resulting from one loan, as that loan was part of the
same scheme as the scheme of conviction for purposes of
the MVRA; however, the district court did err in including
$16,755 in restitution for losses unconnected to the scheme of
conviction.
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Employing aliens and hiding identities substantially
facilitated their illegal presence in US
United States v. Shum, 496 F.3d 390 (5th Cir. 2007)
In order to prove the fourth element of the charge of concealing,
harboring, or shielding aliens under 8 U.S.C. § 1324(a)(1)
(A)(iii)—namely, that the defendant’s conduct tended to
substantially facilitate the alien’s remaining in the United States
illegally—it is not necessary for the government to show that,
but for the defendant’s conduct, the affected alien or aliens
would not have remained in the United States; rather, the
term “substantially facilitate” means only to make an alien’s
illegal presence in the United States substantially easier or less
difficult; here, the government produced sufficient evidence of
this element by showing that the defendant, the vice-president
of an office-cleaning company, (1) employed as janitors aliens
without legal status, (2) provided false identification (that he
himself made) to the aliens to facilitate the background check
required to clean government buildings, and (3) failed to file
Social Security paperwork on the aliens—in sum, providing the
aliens with employment in the United States and taking steps to
shield their identities from detection by the government.
Case remanded for development of ineffective
assistance claims
Harrison v. Quarterman, 496 F.3d 419 (5th Cir. 2007)
If federal habeas petitioner’s allegations were true, defense
counsel’s performance at petitioner’s state sexual assault trial
was constitutionally deficient by not interviewing pretrial, or
calling as a witness at trial, a person who would have testified
that the alleged sexual assault was a consensual encounter in
which the witness had also participated; if petitioner’s allegations
were true, then petitioner also had a strong argument that he
was prejudiced by this deficiency, given the role that credibility
and witness testimony played in this case; although the federal
district court erroneously applied Strickland v. Washington, 466
U.S. 668 (1984), Fifth Circuit was not in a position to grant
relief, because the account of what the missing witness would
testify to came only from the defendant and there was, as yet, no
affidavit from the missing witness himself; because the record
was undeveloped on whether the State had prevented petitioner
from trying to contact the witness in question, and particularly
on whether petitioner had followed the prison system’s two-step
grievance procedure to try to redress the denial of permission
to correspond with the witness, the Fifth Circuit vacated the
district court’s denial of habeas corpus on petitioner’s ineffective
assistance of counsel claim and remanded to the district court
for further development of the record.

Relief granted on Penry claim
Coble v. Quarterman, 496 F.3d 430 (5th Cir. 2007) (on
rehearing of Coble v. Dretke, 444 F.3d 345 (5th Cir.
2006))
Because there was a reasonable likelihood that, at deathsentenced Texas defendant’s capital murder trial, the pre-1991
Texas special issues prevented the jury from giving meaningful
consideration to defendant’s mitigating evidence (particularly,
evidence of defendant’s post-traumatic stress following combat
duty in Vietnam, his bipolar disorders, and his troubled child
hood), the Texas Court of Criminal Appeals’ determination that
the special issues were constitutional as applied to defendant
was an unreasonable application of clearly established law as
announced by the Supreme Court; accordingly, the Fifth Circuit
reversed the denial of federal habeas relief and remanded to
the district court with instructions to grant the writ on this
claim.
Case reversed where counsel failed to adequately
investigate
Bower v. Quarterman, 497 F.3d 459 (5th Cir. 2007)
Acknowledging case law from the Sixth, Seventh, and Ninth
Circuits holding that selection of a defense strategy before a
reasonable investigation is ineffective, the Fifth Circuit, noting
that it had never decided to what extent trial counsel must
investigate before selecting a trial strategy, held that defense
counsel had not conducted an inadequate investigation before
settling upon the (ultimately unsuccessful) time/proximity
defense mounted in death-sentenced Texas capital murder
defendant’s trial.
Upward variance from Guidelines was not inappro
priate considering egregious facts
United States v. Sanchez-Ramirez, 497 F.3d 531 (5th Cir.
2007)
In alien smuggling case, defendant’s non-Guidelines sentence of
80 months’ imprisonment—representing an upward variance
from the Guideline range of 46 to 57 months’ imprisonment—
was not unreasonable; in imposing a non-Guideline sentence,
the district court did not double-count based on factors already
considered by the advisory Guideline range; instead, the district
court deviated upward because it felt that the facts in this
case were more egregious than the normal alien smuggling
case—particularly, the endangerment and cruel treatment of
over twenty aliens, plus the extraordinary circumstances sur
rounding the death of one of the aliens—a 13-year-old boy—of
heat stroke.

Downward variance in kiddy porn case was
inappropriate—resentencing ordered
United States v. Willingham, 497 F.3d 541 (5th Cir. 2007)
In prosecution for possession of child pornography, defendant’s
non-Guidelines sentence of 64 months imprisonment—repre
senting a downward variance from the Guideline range of 97
to 120 months’ imprisonment—was unreasonable where it was
based solely on the district court’s conclusion that imposing
a Guideline sentence would create an unwarranted disparity
between the defendant’s sentence and the national average
for sentences under the same Guideline section; although the
statistics may show a disparity between the average sentence
under USSG § 2G2.2 and the advisory Guideline range in de
fendant’s case, there is no indication that the disparity is un
warranted; such averages disregard individual circumstances
and only reflect a broad grouping of sentences imposed on a
broad grouping of defendants; consequently, they are basically
meaningless in considering whether a disparity with respect to
a particular defendant is unwarranted; along the way, the Fifth
Circuit agreed with the Seventh Circuit that “a reviewing court’s
concern about unwarranted disparities is at a minimum when a
sentence is within the Guidelines range”; finding that the district
court had plainly erred in deviating on the basis of the disparity
between the Guideline range and the national average sentence
for the applicable Guideline section, the Fifth Circuit vacated
the sentence and remanded for resentencing.
No COA on Atkins claim because Petitioner failed to
prove retardation
Taylor v. Quarterman, 498 F.3d 306 (5th Cir. 2007)
Texas death-sentenced inmate was not entitled to a certificate
of appealability on his federal habeas claim that his execution
would violate the Eighth Amendment under Atkins v. Virginia,
536 U.S. 304 (2002) (holding that the Eighth Amendment
prohibits the execution of the mentally retarded); in light of
substantial evidence of defendant’s mental capabilities and
functionality, reasonable jurists would not disagree that peti
tioner had failed to carry his burden of showing, by clear and
convincing evidence, that the state court’s finding of no mental
retardation was incorrect.
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COURT OF CRIMINAL APPEALS
PDR Opinions
State’s Prosecuting Attorney’s PDR from Brazoria
County—Reversed
Wrong standard of review used for collateral estoppel
issue
State v. Stevens, __S.W.3d__ (Tex.Crim.App. No.
0226-06, 10/3/07); Opinion: Womack (9-1)
Appellant was charged with DWI in Tom Green County. After
a hearing, the evidence was suppressed and the case dismissed.
The trial court made no specific findings of fact regarding the
suppression. When Appellant committed the Tom Green County
DWI, he was already on deferred for involuntary manslaughter.
The Brazoria County Attorney moved to adjudicate based on
the DWI arrest. However, at the adjudication hearing the trial
court suppressed all evidence based on the suppression of the
Tom Green County Court. The trial court found the issues had
already been decided, thus the doctrine of collateral prohibited
adjudication based of the DWI arrest. The SPA complains the
COA used an incorrect standard—due deference—instead of a
de novo review. CCA holds COA erred in applying a deferential
standard to the Brazoria County trial court’s ruling. The trial
court heard no testimony, but simply reviewed the record from
the DWI case and heard arguments of counsel. No credibility
determination was made, thus due deference can’t apply here.
Appellate courts review de novo applications of law to facts that
do not involve determinations of credibility and demeanor.
Collateral estoppel is a question of law, and therefore a de novo
review of the trial court’s decision to apply collateral estoppel is
appropriate. Judgment is therefore vacated and case is remanded
to COA for application of the correct standard of review.
Appellant’s PDR from Tarrant County—Reversed
COA used an incorrect standard in reviewing use of
character evidence to bolster impeached witness.
Michael v. State, __S.W.3d__ (Tex.Crim.App. No.
1611-05, 10/3/07); Opinion: Womack (9-1)
In this aggravated sexual assault and indecency with a child case,
Appellant claims that the trial court reversibly erred by per
mitting the State to bolster the credibility of its essential witness
although her character for truthfulness had not been attacked.
The victim was impeached with several prior inconsistent state
ments she had made during her videotaped interview with a
caseworker. On rebuttal the state was then allowed to offer a
teacher/babysitter who testified that the victim’s character for
truthfulness was good. COA affirmed and held that, historically,
impeachment of a witness with prior inconsistent statements is
always an attack on the character of the witness, thus allowing
rehabilitative evidence of truthfulness under TRE 608(a). After
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reviewing its own precedent and that of federal courts, CCA holds
the question for the trial judge is whether a reasonable juror
would believe that a witness’ character for truthfulness has been
attacked by cross-examination, evidence from other witnesses,
or statements of counsel (e.g., during voir dire or opening
statements). Impeaching a witness with a prior inconsistent
statement is not necessarily an attack on credibility that would
allow rehabilitative evidence of character for truthfulness under
Rule 608(a). Although rehabilitation may be permitted under
608(a), it is not automatic. Judgment is reversed and case is
remanded to COA for further proceedings.
Appellant’s PDR from Wichita County—Reversed
CCA reverses based on legal insufficiency.
Williams v. State, __S.W.3d__ (Tex.Crim.App. No.
0446-06, 10/3/07); Opinion: Cochran
In a reckless injury to a child case in which Appellant’s two chil
dren died in a house fire, CCA holds the evidence was legally
insufficient to support her conviction under Section TPC 22.04.
COA erred in concluding that the State proved the criminal of
fense of reckless injury to a child when the evidence showed that
Appellant took her children from their grandmother’s house
(which had working utilities) to her boyfriend’s temporary
home (which did not have working utilities) and left them under
her boyfriend’s care with a lit candle in the bedroom. The State’s
proof of these facts—proof beyond a reasonable doubt—did not
establish a criminally culpable reckless state of mind. Further,
the State did not prove that Appellant’s acts or omissions caused
the death of her children. Judgment is therefore reversed and
an acquittal is ordered.
Appellant’s PDR from Bexar County—Dismissed
PDR dismissed as improvidently granted.
Ex parte Thomas, __S.W.3d__ (Tex.Crim.App. No.
1072-06, 10/03/07); Opinion: Per Curiam
Appellant’s PDR was granted (11.072 writ) to determine
whether the failure of the trial court to conduct a preliminary
probable cause hearing violated his right to due process, not
withstanding the Court’s opinion in Whisenant v. State, 557
S.W.2d 102 (Tex. Crim. App. 1977), upon which COA had re
lied to deny relief. CCA had also expanded the scope of review
on its own motion, ordering the parties to brief the further
question whether Appellant should have been given some
form of notification upon his arrest on a revocation warrant
that he had the statutory right to move for a final revocation
hearing within twenty days. However, CCA now determines
the decision to grant review of this case was improvident. It is
therefore dismissed.

State’s PDR from Bexar County—Reversed
COA erred in reversing based on legal insufficiency.
Clayton v. State, __S.W.3d__ (Tex.Crim.App. No.
1311-05, 10/10/07); Opinion: Keasler (8-0)
COA reversed Appellant’s conviction for murder and entered
a judgment of acquittal. COA held that bloody prints found
in the victim’s car and Appellant’s failure to report the murder
were not sufficient to prove his guilt. Also, while noting motive
was not an element of murder and the absence of any evidence
connecting Appellant to the victim, COA then determined the
state’s drug-deal-gone-bad theory was unreliable, stating, “Such
strained speculation is far too weak and attenuated a connection
to prove a motive sufficient to establish beyond a reasonable
doubt [Clayton’s] identity as the murderer.” CCA decides the
COA did not correctly apply the Jackson v. Virginia rule of
viewing the evidence in the light most favorable to the verdict:
The bloody prints provide an additional, incremental piece of
circumstantial evidence that support an inference that Clayton
was the shooter; Appellant’s flight from the scene constitutes
an additional piece of incriminating circumstantial evidence;
COA failed to acknowledge all the circumstantial evidence that
supported the State’s theory that the murder was drug-related; in
resolving conflicting testimony about how long the victim had
survived after being shot, a rational juror could reasonably place
the victim in Appellant’s presence at the time of the shooting.
Judgment is reversed and case is remanded so that COA may
address Appellant’s factual insufficiency argument.
State’s PDR from Dallas County—Reversed
Impeachment evidence was not improperly excluded.
Weingarner v. State, __S.W.3d__ (Tex.Crim.App. No.
0807-06, 10/10/07); Opinion: Holcomb (5-4)
When the victim in Appellant’s assault trial (his wife), testified
“I’m not crazy enough to hit a man or start a fight” the trial
court refused to allow trial counsel to impeach her with her
1990 conviction for assaulting her then-husband. He also
wanted to offer the ex-husband’s testimony. COA reversed,
holding the door had been opened and the error in not al
lowing impeachment was harmful. CCA notes the trial court
may exclude any relevant evidence if its probative value is
substantially outweighed by any or all of the countervailing
factors specified in Rule 403. Gigliobianco v. State, 210 S.W.3d
637, 640 (Tex.Crim.App. 2006). The rule gives the trial court
considerable latitude to assess the courtroom dynamics, to judge
the tone and tenor of the witness’ testimony and its impact
upon the jury, and to conduct the necessary balancing. Given
the evidence before the trial court concerning the nature and
considerable remoteness of the wife’s assault, the trial court
could have reasonably concluded that the probative value, if
any, of the impeachment evidence offered by Appellant was
substantially outweighed by the danger of unfair prejudice or

confusion of the issues or by considerations of undue delay.
Indeed, the trial court stated on the record that the prejudicial
value of that long-ago incident outweighed its probative value.
As an appellate court now reviewing a cold record, CCA cannot
say that the trial court’s decision was clearly outside the zone of
reasonable disagreement. The trial court’s ruling excluding the
impeachment evidence offered by Appellant was within the trial
court’s sound discretion. Judgment is therefore reversed.
Appellant’s PDR from Wichita County—Affirmed
Household bleach held to be an adulterant or dilutant.
Jones v. State, __S.W.3d__ (Tex.Crim.App. No. 1170-06,
10/10/07); Opinion: Johnson (8-1)
When Appellant and her friend Benner were stopped by the
cops, Benner poured liquid methamphetamine into a bottle of
bleach because he thought that would “make it go away.” Evi
tdence from the state’s chemist established that the contents of
the bleach bottle weighed 2,375.8 grams, and that the top layer
was tested and determined to contain methamphetamine. As
two thousand grams is more than 400 grams, COA reasoned
the evidence was legally and factually sufficient to support the
jury’s finding that Appellant possessed 400 grams or more of
methamphetamine. CCA first determines the bleach into which
the methamphetamine was poured was “added to or mixed
with” the controlled substance. Regardless of when, how, or why
it was added, the bleach may be added to the aggregate weight
of the methamphetamine. Appellant fails to demonstrate that
COA incorrectly applied Seals v. State, 187 S.W.3d 417, 420 (Tex.
Crim. App. 2005) (“[t]he literal meaning of the legislature’s
adulterant and dilutant definition is that any substance that is
added to or mixed with a controlled substance, regardless of
when, how, or why that substance was added, may be added to
the aggregate weight of the controlled substance as an adulterant
or dilutant.”) or negated any requirement of proof. CCA also
holds that household bleach can be an adulterant and/or di
lutant. Judgment is therefore affirmed.
Appellant’s PDR from Harris County—Affirmed
Evidence obtained by a private person is not excludable
under Article 38.23 if a peace officer in the shoes of the
person would have been justified.
Miles v. State, S.W.3d (Tex.Crim.App. Nos. 1019-06 &
1047-06, delivered 10/17/07); Opinion: Cochran
Appellant was involved in a three-car accident wherein he
rear-ended a limousine. After exchanging their driver’s license
information, Appellant waited for the police, but ultimately
decided to leave. Tow-truck driver Joseph Moore, who with
several other wrecker drivers had appeared at the scene, pursued
Appellant. Moore had observed Appellant and believed him to
be under the influence of “something.” At the intersection of
Post Oak and Westheimer in Houston, Moore and the other
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drivers surrounded Appellant and stopped their vehicles in an
effort to box him in. Appellant broke out of the blockade and
drove down the wrong side of a divided road in an effort to
escape. Appellant ultimately turned into a parking lot where
he stopped. Moore then blocked his car, and tried to take Ap
pellant’s car keys. Appellant, who had a concealed handgun
license, put his gun to Moore’s head. The police arrived shortly
and arrested Appellant for driving while intoxicated. Appellant
moved to suppress all evidence obtained by Moore’s actions un
der Article 38.23, but the trial court overruled the motion. On
appeal, COA affirmed, holding that Article 38.23 was limited to
the violation of statutes related to the acquisition of evidence.
PDR was granted to determine whether Article 38.23 excludes
evidence obtained through the violation of traffic laws. CCA
affirmed, announcing a new rule: “a private person can do what
a police officer standing in his shoes can legitimately do, but
cannot do what a police officer cannot do.” CCA concluded
that the issue was whether the tow-truck driver was “legally
authorized to make a citizen’s arrest under these particular
circumstances, and whether he effectuated that arrest in a rea
sonable manner—a manner that a peace officer, standing in
the citizen’s shoes, could have legally done under the Fourth
Amendment—and without significantly increasing the risk of
danger and harm to the public welfare.” Judge Price, joined by
Judge Johnson, concurred in the judgment only, wondering
where the majority got its new rule and whether the new rule
would encourage vigilantism. NOTE: A motion for rehearing
was pending at the time of this writing.
Appellant’s PDR from Collin County—Reversed
Trial counsel’s failure to participate in trial rendered him
ineffective.
Cannon v. State, __S.W.3d__ (Tex.Crim.App. No.
1084-05, 10/17/07); Opinion: Holcomb (5-4)
Prior to trial Appellant’s lawyer unsuccessfully moved for a con
tinuance based on absence of his expert witness, then moved to
recuse the judge. He refused to participate in the trial, claiming
that he could not adequately represent Appellant. He conducted
no voir dire, cross-examined no witnesses, and put on no evi
dence. He did move for an instructed verdict. COA affirmed
in an unpublished opinion. In this PDR he argues that COA
erred in failing to recognize that “the total lack of participation
by defense counsel constitute[d] ineffective assistance” under
both United States v. Cronic and Strickland v. Washington. CCA
agrees. “[D]efense counsel’s behavior, considered as a whole,
constructively denied appellant his Sixth Amendment right to
the effective assistance of counsel. Defense counsel, although
physically present in the courtroom at all the requisite times,
effectively boycotted the trial proceedings and entirely failed to
subject the prosecution’s case to meaningful adversarial testing.
By his refusal to participate, defense counsel abandoned his
role as advocate for the defense and caused the trial to lose its
42

VOICE FOR THE DEFENSE

December 2007

character as a confrontation between adversaries. Prejudice to
the defense is legally presumed.” The judgment is reversed and
case is remanded for further proceedings. CCA further adds this
interesting and unusual order: “We also direct the Clerk of this
Court to send a copy of this opinion to the Office of the Chief
Disciplinary Counsel of the State Bar of Texas, so that officials
therein may begin such investigation and take such action as
they may deem appropriate.”
State Prosecuting Attorney’s PDR from Taylor County—
Reversed/remanded
Prior convictions were OK for enhancement, even
though they are now state jail felonies.
State v. Wooldridge, __S.W.3d__ (Tex.Crim.App. No.
1482-05, 10/31/07; Opinion: Womack (7-2)
The trial judge sentenced Appellee to seven years after a jury
found him guilty of aggravated assault, refusing to use the
prior convictions for enhancement because they were state
jail felonies, which could not be used for enhancement. Upon
the state’s appeal of Appellee’s sentence, COA found the trial
court was mistaken in finding that the prior convictions could
not be considered for enhancement purposes. The alleged
convictions were for offenses that were third-degree felonies
when they were committed. Therefore, the prior convictions
could appropriately be used as felony enhancements under
Section 12.42(d). Castenada v. State, 135 S.W.3d 719, 724 (Tex.
App.—Dallas 2003, no pet.) However, CCA disagrees with COA’s
holding that: “the trial court’s mistaken legal ruling does not
affect the outcome of this appeal.” COA erroneously held: “[W]
ithout findings of “true” to the enhancement allegations at the
punishment hearing, the trial court’s seven-year sentence of ap
pellant was valid and authorized. The sentence was within the
statutory range of punishment for second degree felonies. Under
the principles of Harris [v. State, 153 S.W.3d 394 (Tex. Cr[im].
App. 2005)], an attempt to re-sentence appellee as a habitual
offender would be invalid and unconstitutional.” CCA holds the
Double Jeopardy Clause of the Fifth Amendment does not bar
the State’s appeal in this case, nor would it bar the trial court
from reconsidering the issue of punishment on remand. COA’s
judgment is reversed, and the case is remanded to the district
court for further proceedings consistent with this opinion.
State’s PDR’s from Hood county—Affirmed
COA did not err in ordering evidence suppressed
because of unjustified continued detention.
St. George v. State, __S.W.3d__ (Tex.Crim.App. Nos.
998-06; 999-06, 10/31/07); Opinion: Meyers (8-1):
Keller dissented w/o opinion
Appellant was the passenger in a vehicle that was stopped because
of an inoperative license plate light. After the driver was ticketed,
cops questioned and searched Appellant, finding a small amount

of marijuana. COA reversed, holding the prolonged duration
of the detention was a violation of the Fourth Amendment
because the State never established articulable facts arising
during the initial traffic stop to support a reasonable suspicion
to justify the continued detention and investigation of Appellant
for nearly ten additional minutes. Because the evidence was
gained by the continued questioning, COA determined that
all statements regarding Appellant’s identity, barring the first
consensual identification, should have been suppressed. COA
further held the marijuana was found in the search incident to
arrest on outstanding warrants, which were discovered only after
deputies obtained Appellant’s correct name and birth date by
continued questioning during the prolonged detention. As such,
COA held that the marijuana should have been suppressed as
well, and the trial court erred in denying Appellant’s motions to
suppress and reversed the convictions. CCA agrees, and rejects
all the State’s arguments. Judgment is therefore affirmed.
State Prosecuting Attorney’s PDR from Lamar County—
Reversed
COA failed to use correct standard.
Curtis v. State, __S.W.3d__ (Tex.Crim.App. No. 1820-06,
10/31/07); Opinion: Holcomb (9-1)
COA reversed Appellant’s conviction for DWI after holding the
stop of his vehicle (for “weaving”) was not based on reasonable
suspicion. CCA agrees with SPA’s argument that COA erred
when it held that the State failed to establish reasonable sus
picion because it “did not show that intoxication (i.e., criminal
behavior) was the most likely explanation for appellant’s weav
ing.” Id. (emphasis in original). The SPA contends that this is
precisely the standard rejected in Woods v. State, 956 S.W.2d 33
(Tex. Crim. App. 1997). Although COA recognized the correct
standard, namely, the totality of circumstances test, it appears
that it did not actually apply that standard in this case. Judgment
is therefore reversed and case is remanded so that COA may
apply the correct standard.
Appellant’s PDR from Johnson County—Affirmed
Appellant not entitled to “good Samaritan” instruction.
Shaw v. State, __S.W.3d__ (Tex.Crim.App. No. 211-06,
10/31/07); Opinion: Price (6-3)
At Appellant’s trial for reckless injury of a child she wanted a
jury instruction on the so-called “Good Samaritan” defense.
COA held the trial court did not err in refusing to submit the
instruction. CCA granted Appellant’s PDR review to address
her claim that in so holding COA applied an incorrect legal
standard. After a lengthy analysis CCA holds COA applied the

correct legal standard in determining whether the evidence
“raised” the “Good Samaritan” defense in this case. Also, in
order to obtain an instruction on the “Good Samaritan” defense
embodied in Tex. Penal Code § 22.04(k) CCA holds an appellant
must show the record contains evidence sufficient to support a
rational finding, not that she lacked the requisite mental state
necessary to commit the offense, but that she in fact harbored
the requisite mental state, but nevertheless engaged in the
conduct under emergency circumstances, in good faith, and
with reasonable care. However, in this case because the record
contains insufficient evidence to establish the defense as so
construed, the trial court did not err in failing to so instruct
the jury and thus COA’s judgment is affirmed.
Appellant’s PDR from Gillespie County—Acquittal
rendered
Cop didn’t mean to tamper with evidence when he gave
pot back to potential informant.
Stewart v. State, __S.W.3d__ (Tex.Crim.App. No. 255-07,
12/31/07); Opinion: Keller (5-4)
Appellant was a cop who arrested a woman named Lavender
for having some marijuana buds and wanted to use her as a
confidential informant. After dope detective Weed (no, I’m not
kidding) told her she would not get her pot back, Appellant
returned a bud to her. He was subsequently prosecuted for
tampering with evidence. On appeal, COA rejected Appellant’s
argument that the evidence was insufficient because he did not
intend to impair the marihuana prosecution: Appellant “knew
that the evidentiary value of the ‘bud’ of marihuana would be
lost by returning it to Lavender.” However, CCA disagrees. “It is
not enough that appellant knew that his action would impair the
availability of the marihuana as evidence. He must have intended
to impair its availability. That is, impairing the marihuana’s
availability as evidence must have been appellant’s conscious
objective or desire. The court of appeals erred in analyzing
the sufficiency of the evidence for the culpable mental state
of knowledge when the statute proscribes the higher culpable
mental state of intent. [¶]Moreover, the evidence appears to
be legally insufficient to show that appellant had the conscious
objective or desire to impair the availability of the marihuana as
evidence. . . . Indeed, appellant’s conduct appears to have been
motivated by the belief that Lavender would escape prosecution
by becoming an informant, and as a result, the entire quantity
of marihuana would be destroyed anyway. That does not mean
appellant did nothing wrong. At the very least, he appears to
have committed the Class B misdemeanor offense of delivery
of marihuana.” CCA reverses COA’s judgment and renders an
acquittal.
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Writ Opinions
Habeas Corpus Application from Montgomery County—
Relief Granted
Applicant entitled to relief based on double jeopardy.
Ex parte Knipp, __S.W.3d__ (Tex.Crim.App. No. 75,624,
10/03/07); Opinion: Hervey (9-0)
Applicant filed this subsequent writ asserting that the offense
for which he was convicted in this case (i.e., delivering between
4 and 200 grams of methamphetamine on or about September
12, 2003, as reflected by a nunc pro tunc judgment) is actually the
same offense alleged in count 2 of the indictment in a previous
cause number, 03-12-08654-CR (i.e., delivering between 1
and 4 grams of methamphetamine on or about September 12,
2003). A review of the record reflects that only one offense was
committed on that date. The state essentially concedes the error
was a screw-up, and says it can be considered in this subsequent
writ. CCA decides that Applicant’s subsequent writ and the
record establish “that, by a preponderance of the evidence, but
for [the double-jeopardy violation] no rational juror could
have found the applicant guilty beyond a reasonable doubt.”
TCCP Article 11.07, § 4 (a)(2). Applicant has accompanied
the meritorious double-jeopardy claim in his subsequent writ
with a prima facie showing of actual innocence of delivering
between 4 and 200 grams of methamphetamine on or about
September 12, 2003, as alleged in the indictment in this case.
See Ex parte Brooks, 219 S.W.3d 396 (Tex.Crim.App. 2007) (an
applicant must accompany constitutional-violation claims
with a prima facie claim of actual innocence in order to satisfy
the requirements of Article 11.07 § 4(a)(2)). On this record,
Applicant could not be guilty of this offense. The judgment in
cause number 04-10-08609-CR in the 221st Judicial District
Court of Montgomery County is set aside. Copies of this
opinion shall be sent to the Texas Department of Criminal
Justice-Correctional Institutions Division and Pardons and
Paroles Division.
Habeas Corpus Application from Tarrant County—Relief
Granted in Part & Denied in Part
Applicant entitled to preliminary hearing even though
new charges were pending.
Ex parte Cordova, __S.W.3d__ (Tex.Crim.App. No.
75,771, 10/03/07); Opinion: Per Curiam (8-0)
Applicant asserts he was arrested on a parole revocation war
rant on April 17, 2007, but has not been given a preliminary
hearing as required by Gov’t Code, § 508.2811 or a final parole
revocation hearing as required by § 508.282(a)(1)(A). An af
fidavit from TDCJ Parole Division addressing the issues raised
in this application states that Applicant has not been given a
preliminary hearing because he has new charges pending and
that no such hearing will be initiated until all pending charges
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are adjudicated. This position is contrary to § 508.2811, which
states even if Applicant has new charges pending, he is still
entitled to a preliminary hearing “within a reasonable time”
to determine whether probable cause or reasonable grounds
exist which show that he violated the conditions of his parole.
In Morrissey v. Brewer, the Supreme Court held that due process
requires a preliminary hearing be held “as promptly as con
venient” after a parolee has been arrested to “determine whether
there is probable cause or reasonable ground to believe that the
arrested parolee has committed the acts that would constitute
a violation of parole conditions.” 408 U.S. 471, 485, 92 S. Ct.
2593, 2602 (1972). CCA finds that Applicant has not been given
a preliminary hearing within a reasonable time and orders TDCJ
Parole Division to him a preliminary hearing within thirty
days of the issuance of this opinion. As to his other claim, as
Applicant has been indicted for a new offense, the forty-one
day deadline for giving him his final parole revocation hearing
under §508.282(a)(1)(A) does not apply. His claim regarding
the final revocation hearing is therefore denied.
Habeas Corpus Application from Bexar County—Relief
Granted
Case reversed when victims recanted.
Ex parte Zapata, __S.W.3d__ (Tex.Crim.App. No. 75,784,
10/10/07); Opinion: Per curiam (5-4)
After pleading guilty to sexually assaulting his three daughters,
Applicant moved to withdraw his plea on the day of sentencing.
Prior to the sentencing he had learned the girls had recanted,
and sought to withdraw his plea, but their mother took them
away so they could not testify at the sentencing hearing. The trial
court has entered findings of fact and conclusions of law finding
that the witnesses (two of the daughters) who testified for Ap
plicant at the habeas hearing were credible and concluding
that Applicant should be permitted to withdraw his plea. The
trial court’s findings are supported by the habeas record. At
the time of Applicant’s motion to withdraw his plea, he was
unable to produce the recantation testimony of his daughters,
through no fault of his own. In light of the new evidence pre
sented at the habeas hearing, it appears that Applicant’s plea
was not knowingly and voluntarily entered. Relief is granted.
The judgment is set aside and Applicant is remanded to the
custody of the Sheriff of Bexar County to answer the charge
against him.
Death Penalty Opinion
Direct Appeal from Harris County—Affirmed
Joubert v. State, __S.W.3d__ (Tex.Crim.App. No. 75,050,
10/03/07); Opinion: Per Curiam (9-0)
Facts: Appellant and his two cohorts robbed and killed an owner
of a check-cashing business, and shot and killed a policeman
who had responded to the robbery. One of the participants

testified for the state and received a 30-year sentence.
Issues:
1. Failure to corroborate accomplice witness testimony:
Appellant’s admission that he participated in the crime,
although he denied being a shooter, is enough to tend to
connect him to the offense. His liability as a principal or
under a parties theory is of no relevance under an Article
38.14 analysis. The question is whether some evidence
“tends to connect” him to the crime; the connection need
not establish the exact nature of his involvement (as a prin
cipal or party).
2. Right to a grand jury indictment on the special punish
ment issues under the state constitution: After the con
stitutional amendments adopted in 1985, the requisites of
an indictment stem from statutory law alone now. Articles
21.02 and 21.03 set forth the specific requisites for an in
dictment, and the Court has held that these provisions do
not require the State to plead the punishment special issues
in a capital case.
3. Co-defendant’s 30-year sentence was mitigation evidence:
A co-defendant’s conviction and punishment have no bear
ing on a defendant’s own personal moral culpability. In
Parker v. Dugger, 498 U.S. 308 (1991), relied on by Appellant,
the Supreme Court was construing Florida law. CCA has
rejected the argument that Parker compels consideration
of punishments received by co-defendants, concluding that
such punishments relate neither to appellant’s character,
nor to his record, nor to the circumstances of the offense.
4. Other rejected issues: A venireperson is not challenge
able for cause on the ground that she does not consider
a particular type of evidence to be mitigating. Apprendi
does not require the State to allege the special issues in the
indictment.

PDRs Granted in October 2007
10/03/07
07-0494/0495 Bass, Curtis Lee, State’s PDR from Harris
County; Indecency w/Child
1. Was the state entitled to rebut Appellant’s “fabrication
defensive theory” with specific instances of extraneous
misconduct that tended to show the victim did not “fabricate”
her account of respondent’s crimes?
2. Is there, as the Court of Appeals claims, a meaningful
distinction between “frame-up” and “retaliation” defensive
theories and a “fabrication” defense?
3. Did Respondent’s sweeping comments in his opening
statement that he could not have committed the offense because
he was a minister and had impeccable character authorize the
state to introduce evidence of extraneous bad acts to rebut that
claim?

07-0519 Wasylina, Anthony, State Prosecuting
Attorney’s PDR from Anderson County; Criminally
Negligent Homicide
1. The Court of Appeals erred by reversing and ordering an
acquittal for legal insufficiency of the evidence under a novel
standard of review on unassigned error without giving the par
ties an opportunity to brief the issue.
2. The Court of Appeals failed to apply Penal Code § 602(e)
in its sufficiency of the evidence analysis.
3. The Court of Appeals applied an improper standard
of review in its determination that the evidence was legally
sufficient to support a conviction for a lesser included
offense.
4. Arevalo v. State should be overruled.
07-0670 Mays, Clark Dewayne, State Prosecuting
Attorney’s PDR from Lamar County; Capital Murder
1. Is error in a trial court’s ruling during voir dire that it
will not admit diminished capacity evidence at guilt-innocence
preserved for review if the Appellant fails to make a proffer of
the evidence he would have presented?
2. Is error in the trial court’s ruling during voir dire that it
will not admit diminished capacity evidence at guilt-innocence
automatically harmful when the Appellant changes his plea to
guilty as a result of the ruling?
07-0684 Porteous, Robert Anthony, Appellant’s PDR
from Harris County; Attempted Capital Murder
1. The Court of Appeals erred in holding that Penal Code
Sec. 9.31(b)(2), limiting the right to use force “to resist an ar
rest . . . the actor knows is being made by a peace officer” dis
entitled Appellant to the justification of self-defense, because
the evidence raised the possibility that Appellant did not know
an arrest was being made, that even if the jury believed he knew
the person suddenly advancing on him with a gun was a peace
officer, what Appellant perceived in the circumstances was not
an arrest (lawful or unlawful) but an attack.
07-0822/0823 Alberty, Meltron Levion, Appellant’s PDR
from Dallas County; Aggravated Sexual Assault
1. Whether the Court of Appeals erred in modifying Ap
pellant’s point of error from Appellant’s stated claim of jury
charge error into a waived claim of lack of jurisdiction, thereby
violating Appellant’s right to review of charge error under Al
manza v. State and its progeny.
2. Whether the Court of Appeals erred in applying Tex.
Code Crim. Proc. Article 4.18 to the Appellant’s claim of charge
error in the case, because the trial court never wholly lacked
jurisdiction over the indicted offense, but rather the trial court
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erred in instructing the jury to find Appellant guilty of conduct
committed when he was a juvenile after he was indicted for con
duct alleged to have occurred after he turned seventeen years
of age.
3. Whether the Court of Appeals erred in holding that
Appellant was required to file a pre-trial motion under Article
4.18 in order to complain of charge error at trial because Ap
pellant could not know before trial that the trial court would
instruct the jury to convict him of conduct outside the court’s
jurisdiction since the indictment charged Appellant with con
duct committed when he was an adult.
07-0861 Wooley, Jason Earl, Appellant’s PDR from
Harris County; Murder
1. The appellate court erred in extending Malik and the
hypothetically correct jury charge in reviewing a factual suf
ficiency claim.
2. Federal due process was violated when Appellant’s con
viction was affirmed based upon facts not submitted to the
jury.
07-0961 Sanchez, Orlando, State’s PDR from Hidalgo
County; Murder
1. Does a trial court commit error by instructing the jury on
the state’s alternate theory of murder by a “manner and means to
the grand jury unknown” where the sole medical expert testified
repeatedly that he could not determine the exact manner and
means of death by asphyxiation?
2. When assessing charge error, is a Court of Appeals free
to reweigh and reinterpret the evidence adduced at trial?
3. May an appellate court use the Hicks rule to evaluate
whether a “manner and means unknown to the grand jury”
theory was properly submitted to the jury and, if so, has the
Thirteenth Court of Appeals applied the rule correctly?
4. In the alternative, can an erroneously submitted alternate
theory be harmful when the reviewing court finds the evidence
sufficient to support the conviction under another submitted
theory?
07-1139 McCarty, Andrew Tyrone, Appellant’s PDR
from Fannin County; Indecency w/Child
1. Under Rule 803(2), Tex.R.Evid., must the event about
which an excited utterance is made have to be the same event
causing the declarant’s excitement?
07-1168 DeLaPaz, Oscar Pena, Appellant’s PDR from
Nolan County; Aggravated Sexual Assault; Injury to
Child
The Court of Appeals erred in holding Petitioner’s rights under
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the confrontation clause were not violated by the introduction
of the testimonial declarations in the child’s medical records by
M. Foss, LBSW, And the Hendrick nurses, without having Foss,
the child, or the Hendrick nurses testify.

10/10/07
07-0468 Allen, Kimberly Lynn, State’s PDR from Harris
County; Assault
Did the First District Court of Appeals depart from this court’s
precedent in Olivas v. State, 202 S.W.3d 137 (Tex. Crim. App.
2006), by holding that Appellant showed actual, egregious harm
based on an unobjected -to jury instruction concerning only one
of two defensive instructions, where the record showed that:
• The charge properly instructed the jury on the state’s
burden of proof regarding the criminal elements and the
other defensive issue, and never discussed another burden
of proof or stated that the defendant bore any burden of
proof;
• The evidence never raised the defensive issue or, if it did,
the evidence raising it was clearly unbelievable;
• The defense lawyer’s closing arguments specifically and
repeatedly informed the jury on the correct burden of
proof;
• The only evidence of the jury’s deliberations was a note
requesting testimonial read-back of only one eyewitness
and of a general nature; and
• Nothing in the record shows that the jury actually applied
an incorrect burden of proof on the defensive issue?
07-0791 Bjorgaard, Christian, State’s PDR from Dallas
County; Attempted Sexual Assault
1. The Court of Appeals erred in holding that committing
an indecency with a child offense infers the specific intent to
commit a sexual offense under a different statute.
2. The Court of Appeals erred in holding that an extraneous
offense cannot be used to prove the specific intent of Appellant
to attempt to commit a sexual assault.
3. The Court of Appeals erred in basing its holding of ad
missibility on a de novo review of the record.
07-1046 Brooks, Tenika, Appellant’s PDR from
Nacogdoches County; Aggregate Theft
Whether the Court of Appeals mischaracterized petitioner’s
challenge to the instant indictment as a challenge only to an
un-pled tolling provision, rather than as a thorough challenge
to the timeliness of the instant indictment.

07-1113 Rivas, Carlos, Appellant’s PDR from Bexar
County; Aggravated Sexual Assault; Indecency w/Child
The Court of Appeals erred in finding that Appellant failed to
preserve error with an objection to “improper bolstering.”

10/17/07
07-1341 Iduarte, Jorge R., Appellee’s PDR from Tarrant
County: Aggravated Assault
1. In reversing suppression based on the “new crime” ex
ception to the Texas exclusionary rule, despite no finding or
credible evidence that a new crime occurred, the majority mis
applied this Court’s Mayorga decision and violated established
precedent of this court concerning the state’s burden of proof,
the deference that must be given to the trial court on all decisions
turning on witness credibility, and the proper allocation of au
thority between judge and jury on a motion to suppress. (App.
Ex. B.)
2. In reversing suppression based solely on the “new crime”
exception to the Texas exclusionary rule, the majority violated
the standards set forth by the United States Supreme Court for
the application of the federal exclusionary rule.
3. The majority ignored precedent of this Court and the
United State [sic] Supreme Court to the extent it justified its
opinion on the presence of exigent circumstances, when the
trial court expressly found that any exigent circumstances were
created by officer Eddleman himself.
4. The majority ignored this Court’s precedent to the extent
it justified its opinion on arguments that had been waived by
the state.

10/31/07
07-0470 Williams, Arthur Lee, Appellant’s PDR from
Montgomery County; Tampering w/Physical Evidence
1. The Ninth Court of Appeals erred in holding that the
evidence was legally sufficient to establish Appellant’s knowledge
that a crack pipe was evidence in the criminal investigation that
was in progress.
2. The Ninth Court of Appeals erred in holding that the
evidence was legally sufficient to establish that Appellant de
stroyed evidence, specifically a crack pipe, within the meaning
of the law.
07-0904 Garner, Christopher, from Brazos County;
Aggravated Robbery

07-0936/0937 Garcia-Cantu, Candelario, Appellee’s
PDRs from Montgomery County; POCS & Unlawfully
Carrying a Weapon
1. Whether the Court of Appeals eviscerated decades of
well-established US and Texas constitutional, statutory, and
case law when it ruled that police officers were not required to
have, much less articulate, a “reasonable suspicion” in order to
initiate an investigation of an occupied, legally parked, nonmoving automobile, located in a narrow cul-de-sac.
2. Whether the Court of Appeals erred in reversing the
trial count’s [sic] decision to suppress violated its own stated
standard of review articulated in Ross, 32 S.W.3d at 856 (citing
Romero v. State, 800 S.W.2d at 543) to uphold the trial court’s
decision if it is correct on any theory of law applicable to the
case.
3. Whether the actions of the police herein constituted a
detention requiring reasonable suspicion.

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux, Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Travis Shelton
Don R. Wilson, Jr.
George Roland

Review granted on Court’s own motion
Is the Court of Appeals’ opinion, which addresses the merits
of points of error of an Anders appeal, consistent with Bledsoe
v. State, 178 S.W.3d 824 (Tex Crim. App. 2005)?
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VI. THE PARADOX OF CIRCUMSTANTIAL
EVIDENCE REVISITED
At the beginning of this article, I unpacked the “paradox of cir
cumstantial evidence” into two questions. First, why are jurors
likely to acquit in a circumstantial case even when they know
that the evidence is sufficient to convict? And second, why are
jurors likely to convict in a direct case even when there is reason
to believe that the evidence may be unreliable?
Having examined the two basic stages of the ease-ofsimulation model—imagining the FIS and the FES—as well as
the priming mechanism that mediates between them, we can
now answer those questions. This Part begins by applying the
model to ideal-typical direct and circumstantial cases. It then
discusses how the principles gleaned from those cases likely
function in “mixed” cases, in which both direct and circum
stantial evidence are present. Finally, it shows how the easeof-simulation model helps deepen our understanding of why
false acquittals are so common in circumstantial cases and false
convictions are so common in direct cases.
A. “Ideal-Typical” Direct Cases

The ease-of-simulation model explains why jurors are likely to
convict in a direct case even when there is reason to believe that
the evidence may be unreliable. First, no matter how unreliable
the evidence may be, jurors usually find it easy to imagine
an FIS in a direct case. Because direct evidence is a complete
narrative representation of the crime, the FIS jurors imagine is
normally both vivid and structurally coherent—the two fac
tors that determine a scenario’s imaginability. In a direct case,
therefore, jurors’ initial confidence in the defendant’s guilt and
the minimum acceptable imaginability of the FES are both
likely to be quite high.
Second, jurors in a direct case are rarely strongly primed
to imagine an FES, because the unconditional nature of di
rect evidence combines with the truth-bias, responsibilitylaundering, narrative transportation, and belief-perseverance
to effectively eliminate the fear of a false conviction that would
lead to priming.
Third, jurors normally find it difficult to imagine an FES
in a direct case. Not only does the univocity of direct evidence
render the prosecution’s evidence useless for an FES, but the lack
of priming means that the confirmation bias limits jurors’ ability
to recognize evidence of innocence or exculpatory storylines
provided by the defense—assuming the defense provides them
at all.
A direct case, in short, often leads to an easily imagined FIS,
a high minimum acceptable imaginability for the FES, and an

FES whose ease of imagination does not exceed its acceptable
minimum. As a result, even if jurors’ initial confidence in the
defendant’s guilt is not sufficient for them to convict, the FES
is likely to backfire and increase their initial confidence—in
creasing the likelihood that they will convict, as well.

B. “Ideal-Typical” Circumstantial Cases

The ease-of-simulation model also explains why jurors are
likely to acquit in a circumstantial case even when they know
that the evidence is sufficient to convict. First, regardless of the
objective probability of the defendant’s guilt, jurors usually
find it difficult to imagine an FIS in a circumstantial case. The
rhetorical nature of circumstantial evidence—the fact that it is
evidence of a crime, not a representation of it—not only makes
a structurally coherent FIS difficult to imagine, it also normally
ensures that any FIS jurors do imagine (with or without the
prosecution’s help) lacks vividness. In a circumstantial case,
therefore, jurors’ initial confidence in the defendant’s guilt and
the minimum acceptable imaginability of the FES are both
likely to be quite low.
Second, jurors in a circumstantial case are almost always
primed to imagine an FES, because the probabilistic nature of
circumstantial evidence necessarily leaves open the possibility
that the defendant is innocent, leading jurors—as a result of
the certainty effect—to fear a false conviction.
Third, jurors generally find it relatively easy to imagine an
FES in a circumstantial case. The polyvocity of circumstantial
evidence means that the prosecution’s own evidence is available
for use in an FES, and strong priming normally ensures that
jurors will pay close attention to any evidence of innocence or
exculpatory storylines that the defense offers.
Relative to a direct case, then, a circumstantial case often
leads to an FIS that is difficult to imagine, a lower minimum
acceptable imaginability for the FES, and an FES whose ease
of imagination exceeds its acceptable minimum. As a result,
not only is jurors’ initial confidence in the defendant’s guilt
normally quite low, the FES they imagine often reduces their
initial confidence even further, increasing the likelihood that
they will acquit.

C. “Mixed” Cases

Though ideal-typical cases are certainly not rare, cases in which
the prosecution uses both direct and circumstantial evidence to
prove the defendant’s guilt are more common.312 How do the
principles we have identified in the context of ideal cases apply
to such “mixed” cases?
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A general answer to that question is impossible; all criminal
cases are different. If we think of the ideal cases as the opposite
ends of a spectrum, however, we can move along the spectrum
and examine five kinds of mixed cases that are most likely to
occur.
First, closest to the “ideal direct” end, there are cases in
which the prosecution uses circumstantial evidence to reinforce
direct evidence that, by itself, would be sufficient to prove the
defendant’s guilt—a rape case, for example, in which a DNA
match supports the victim’s identification of the defendant
as her attacker. This kind of case is functionally equivalent to
an ideal direct case: The fact that the account is a complete
narrative representation of the crime makes the FIS easy to
imagine, prevents strong priming, and inhibits imagining an
FES. Moreover, even though the presence of the DNA po
tentially opens up exculpatory inferences—perhaps the sex was
consensual?—the confirmation bias means that jurors will likely
ignore or discount them.
Second, there are cases in which only direct evidence is
present, but that evidence does not create a complete narra
tive representation of the crime. An example would be the
Maimonides scenario, in which a witness saw everything
but the actual murder itself. Here, the probative value of the
prosecution’s evidence is necessarily less than 1.0, creating the
possibility that jurors will be strongly primed to imagine an FES.
Strong priming, though, is still unlikely: Although jurors are
extremely sensitive to deviations away from certainty, research
indicates they are generally willing to convict on the basis of
probabilistic evidence that—like this scenario—establishes a
0.995 likelihood of the defendant’s guilt.313 And if jurors are
not strongly primed, they are almost certain to convict, because
the univocity of the prosecution’s direct evidence will prevent it
from being used in an FES and the confirmation bias will ensure
that jurors ignore or discount any FES the defense offers.
Third, there are cases involving more significant gaps in
direct evidence—a murder case, for example, in which a wit
ness saw the defendant and victim arguing at the scene of
the crime near the time of the murder, but did not see the
defendant actually commit the crime. In this kind of case,
the FIS is more difficult to imagine because of the gaps in the
eyewitness’s narrative, and strong priming is more likely because
the probative value of the direct evidence, though sufficient
to convict, is substantially less than 0.995. In the absence of
strong priming, an acquittal is still unlikely: Even though the
minimum acceptable imaginability of the FES will be lower,
univocity and the confirmation bias will still make it difficult
for jurors to imagine an FES.
If jurors are strongly primed, however, conviction becomes
much less certain. Here the determining factor should be whether
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the defense provides jurors with an imaginable FES: Although
the direct evidence will not itself suggest an exculpatory storyline
to jurors, the fact that the evidence functions circumstantially
makes it structurally compatible with an exculpatory scenario.
An alibi defense, for example, will be causally coherent and easy
to imagine as long as it does not contradict the eyewitness’s
testimony about the fight.
Fourth, there are cases in which the prosecution constructs
its FIS out of roughly equal proportions of direct and cir
cumstantial evidence, using the latter to fill in the gaps in the
former—a cocaine possession case, for example, in which eye
witnesses testify that
the defendant nor
mally sells drugs in
front of a particular
house, but the only
evidence placing
the defendant inside
the house is a set of
fingerprints found
on a sofa. This kind
of case is even more
likely to lead to an
acquittal: Not only
is the direct evidence
consistent with a scenario in which the defendant buys his
cocaine in the house but does not live there, the fact that his
fingerprints were found only on the sofa actually suggests
that scenario—the polyvocity of circumstantial evidence in
action.
Finally, closest to the “ideal circumstantial” end of the
spectrum, there are cases in which the prosecution’s evidence
is almost completely circumstantial—an arson-for-insurance
case, for example, in which there was no sign of forced entry, the
police found flammable chemicals in the owner’s house, financial
records indicate that the business was nearly bankrupt, and an
eyewitness saw the owner near his business not long before the
fire erupted. This kind of case is the functional equivalent of an
ideal circumstantial case, in which the rhetorical nature of the
evidence leads to a difficult-to-imagine FIS, strong priming, and
an easy to imagine FES. The only difference is that any FES the
defense offers or jurors try to imagine will have to explain why
the defendant was near his business before the fire, because the
truth bias means that jurors will likely assume the eyewitness’s
testimony is reliable.
D. False Verdicts

In addition to unraveling the paradox of circumstantial evi

dence, the ease-of-simulation model also helps explain why false verdict causes jurors considerable stress.315 And why not? Al
verdicts are so common. Traditional models of jury decision- though they alone are responsible for deciding the defendant’s
making have to explain false convictions and false acquittals as fate, they are expected to make that decision solely on the basis
distortions in subjective probability, with jurors either over of evidence that has been vetted by the judge and presented by
estimating or underestimating the objective likelihood of the attorneys they know—or at least suspect—are more concerned
defendant’s guilt.314 Such errors clearly take place, but there is with winning than with discovering the truth.
no question that false verdicts also occur in cases where the
As important as this predicament is, research into jury
possibility of a substantial deviation between objective and sub decision-making rarely takes it seriously. Probability-centered
jective probability is extremely unlikely. Not all forensic evidence models like Bayesian analysis banish emotion entirely, reducing
is difficult to understand, for example, yet the Wells Effect shows the decision to convict to the same kind of calculus one might
that such evidence is still likely to lead to false acquittals.
use to buy a new car. And even narrative-based models like
To begin with, distinguishing between subjective probability the Story Model still ultimately reduce the decision to convict
and gut-level certainty via the ease-ofto the mechanical application of legal
simulation model helps explain false
concepts—verdict categories, pro
The possibility of reaching an
acquittals. Because there is no necessary
cedural instructions, and the burden
incorrect verdict causes jurors
relationship between the subjective
of proof.316
considerable
stress.
probability of an FIS and its ease of
If this article has shown anything,
imagination, there are likely many
though, it is that jurors are far more
cases—normally involving circumstantial evidence—in which interested in the defendant’s factual guilt than his legal guilt. The
jurors find it difficult to imagine an FIS that they recognize is Wells Effect can only be explained through the concept of gutobjectively sufficient to convict. Whenever one of those cases level certainty, and the concept of gut-level certainty is simply
also involves an easily imagined FES, however improbable, a irreconcilable with formal models of jury decision-making. It
false acquittal will likely result.
is clearly not enough for jurors to believe that it is extremely
Gut-level certainty also helps explain false convictions. Two likely the defendant committed the crime; they need to feel
different possibilities exist, each of which normally involves di confident in their gut that the defendant actually committed
rect evidence. First, there are cases in which the objective and it. If that feeling is absent, jurors won’t convict no matter how
subjective probability of the defendant’s guilt require acquittal, objectively likely they believe the defendant’s guilt to be.
but the FIS is so easy to imagine that jurors’ initial confidence is
That insight has enormous consequences, the most im
sufficient to convict. In such cases, a false conviction will result portant of which is that jurors’ need for certainty leads to the
unless the FES exceeds its minimum acceptable imaginability to paradox of circumstantial evidence and an unacceptable num
such a degree that jurors’ final confidence falls below the level ber of false verdicts. Because gut-level certainty is a function of
of confidence they believe necessary to convict—unlikely with ease of imagination, not mechanical probability calculations,
direct evidence.
there is no necessary or predictable relationship between gutSecond, and even more troubling, are cases in which the level certainty and the objective or subjective probability of
objective and subjective probability of the defendant’s guilt the defendant’s guilt. And as we’ve seen, it is all too easy for
require acquittal, and an FIS is not so easily imagined that guilty defendants to appear innocent in circumstantial cases
jurors’ initial confidence is high enough to convict. An acquittal and innocent defendants to appear guilty in direct cases.
should be a fait accompli in that kind of case, but the ease-ofBut is psychology destiny? Do we simply have to accept
simulation model indicates that it’s not: Although the weak FIS that jurors will decide whether to acquit by trying to imagine
will establish a low minimum acceptable imaginability for the a scenario in which the defendant is factually innocent? Or is
FES, the FES may still turn out to be so difficult to imagine that it there some way to eliminate the simulation heuristic—and the
backfires, increasing jurors’ initial confidence in the defendant’s paradox of circumstantial evidence along with it?
guilt. If the backfire is sufficient to elevate jurors’ final confidence
Preventing jurors from using the simulation heuristic is
above the level of confidence they believe necessary to convict, probably too ambitious of a goal. Judgmental heuristics are
a false conviction will still result.
normally unconscious, automatic processes,317 and there is no
reason to believe that the simulation heuristic is any different.
It may be possible, however, to limit the heuristic’s effects, both
VII. CONCLUDING THOUGHTS
in terms of the overvaluation of direct evidence and the under
Research indicates that the possibility of reaching an incorrect valuation of circumstantial evidence.
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Consider, for example, the absence of strong priming in
direct cases—one of the principal reasons jurors overvalue
direct evidence. It may well be possible to approximate the
debiasing effects of strong priming by specifically instructing
jurors to try to imagine a scenario in which the defendant
is factually innocent. Anderson and Lindsay have found that
inducing an individual to engage in a “counter-explanation”
process in which she “imagines and explains how a different
relation is (or might be) true” reduces both belief-perseverance
and the confirmation bias.318 Similarly, Hirt and Markman
have found that asking individuals to explain an alternative
outcome, “even an alternative version of the same outcome,”
completely eliminates “the effects of the prior explanation task
on likelihood judgments.” 319
The most important problem with direct evidence, of
course, is that its narrative structure makes it too easy to imagine
an FIS and too difficult to imagine an FES. Conversely, the ba
sic problem with circumstantial evidence is that its rhetorical
structure makes it too difficult to imagine an FIS and too easy to
imagine an FES. Those problems are likely to prove intractable,
because the relative imaginability of direct and circumstantial
evidence seems to reflect their fundamental epistemological
differences. We obviously cannot order jurors to stop imagining
direct evidence and start imagining circumstantial evidence.
It may be possible, however, to short-circuit the relation
ship between ease of imagination and jurors’ verdict choices.
Researchers have found, for example, that although jurors
sometimes decide whether the defendant committed a partic
ular crime simply by comparing the facts of the case to their
preexisting prototypes of what that kind of crime “looks like,” 320
a well-crafted jury instruction that “inform[s] jurors that their
preferred decision strategy is inappropriate” and “explain[s] the
proper strategy” can almost completely eliminate that effect.321 A
similar instruction might prevent jurors from deciding whether
to convict solely on the basis of the simulation heuristic. In
terms of circumstantial evidence, for example, the judge could
tell jurors that the ability to imagine an FES is not the same as
reasonable doubt, and then explain in detail how they should
use the evidence presented at trial to determine the objective
probability of the defendant’s guilt. By itself, instruction in
Bayesian analysis does not counteract jurors’ undervaluation of
circumstantial evidence.322 But that might be due to the fact that,
in the absence of instruction to the contrary, jurors determine
guilt solely through the simulation heuristic. The combination
of the two may work.
Similarly, on the direct evidence side, the judge could
combine Bayesian instruction with an explanation of how an
easily imagined FIS does not necessarily prove the defendant’s
guilt beyond a reasonable doubt. Indeed, the judge could spe
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cifically address the fact that the narrative structure of direct
evidence tends to make even weak or unreliable eyewitness
identifications or confessions easy to imagine.
In both cases, the judge’s goal would be “concept revision, not
merely concept formation”—the key to successful debiasing.323
There is no guarantee, of course, that such instructions would
minimize the number of false convictions and false acquittals
caused by the paradox of circumstantial evidence. Given the
alternative, though, it certainly seems worth a try.
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